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NOTES 

ON  THE 

AMEEICAIT  EEPOETS. 

OASES    IN  21    AM.    REP. 


21  AM.  REP.   1,  ROTAIi  INS.  CO.  v.  ROEDEI/,  78  PA.   19. 
Apportionment  of  loss  under  policy. 

Cited  in  Robbins  v.  People's  Ins.  Co.  Fed.  Cas.  No.  11,885,  holding  that  propor- 
tion which  total  insurance  bears  to  total  loss  constitutes  insurer's  liability 
under  policy  providing  that  in  case  of  other  insurance,  company  shall  be  liabl** 
for  no  greater  proportion  of  loss  than  loss  sustains  to  whole  insurance;  Lebanon 
Mut.  L.  Ins.  Co.  V.  Keplar,  106  Pa.  28,  15  W.  N.  C.  97,  41  Phila.  Leg.  Int.  377, 
holding  companies  issuing  policies  on  property  liable  for  full  amount  where  loss 
exceeds  total  insurance;  Clarke  v.  Western  Assur.  Co.  146  Pa.  561,  28  A.  S.  R. 
821,  15  LJI.A.  127,  23  Atl.  248,  29  W.  N.  C.  239,  22  Pittsb.  L.  J.  N.  S.  311, 
holding  that  entire  insurance  covering  fixtures  and  other  property  cannot  be 
regarded  as  upon  fixtures  within  policy  on  latter  providing  for  apportionment 
of  loss  thereon  among  all  policies  on  entire  property;  Meigs  v.  Insurance  Co.  of 
N.  A.  18  Montg.  Co.  L.  Rep.  164;  American  Cent.  Ins.  Co.  v.  Heath,  29  Tex.  Civ. 
App.  445,  69  S.  W.  235, —  holding  that  concurrent  insurance  covering  portion  of 
property  only  will  not  be  treated  as  on  all  in  prorating  loss. 

Cited  in  reference  note  in  88  A.  D.  482,  on  double  insurance. 

21  AM.  REP.   2,  MUIiliAN  t.  PHILADELPHIA  &  S.  MAIL.  S.  S.  CO. 
78  PA.   25. 

Who  are  fellow  servants. 

Cited  in  Chicago  &  A.  R.  Co.  v.  May,  108  111.  288,  holding  foreman  of  lumber 
yard  with  power  to  hire  and  discharge  not  fellow-servant  of  laborer;  Taylor  v. 
Evansville  &  T.  H.  R.  Co.  121  Ind.  124,  16  A.  S.  R.  372,  6  L.R.A.  584,  22  N.  E. 
876,  holding  master  mechanic  in  charge  of  machine  shop  not  fellow-servant  of 
machinist;  Reber  v.  Tower,  11  Mo.  App.  199,  holding  one  in  full  charge  of  fac- 
tory and  workman  not  fellow- servants ;  Hart  v.  New  York  Floating  Dry  Dock 
Co.  16  Jones  &  S.  460,  holding  foreman  of  dry  dock  and  workman,  fellow-serv- 
ants; Green  v.  Washington  Oil  Co.  216  Pa.  35,  64  Atl.  877,  holding  one  in  full 
Am.  Rep.  Vol.  XVI.— 1. 
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charge  of  superior's  business  not  fellow-servant  of  workman;  Mapes  v.  Pitts* 
burg  Provision  &  Packing  Co.  31  Pa.  Super.  Ct.  458,  holding  architect  and  super- 
intendent in  charge  of  erection  of  building,  with  power  to  hire  and  discharge 
men,  not  fellow-servant  of  workman;  Ross  v.  Walker,  139  Pa.  42,  23  A.  S.  R. 
160,  21  Atl.  157,  27  W.  N.  C.  165,  21  Pittsb.  L.  J.  N.  S.  256,  holding  one  select- 
ing materia]  for  bridge  furnished  by  contractor  and  workman,  fellow-servants; 
Hass  V.  Philadelphia  &  S.  Mail  S.  S.  Co.  88  Pa.  269,  32  A.  R.  462,  6  W.  N.  C. 
523,  33  Phila.  Leg.  Int.  246,  holding  question  whether  stevedore  and  seamaii 
are  fellow-servants  for  jury;  Willis  v.  Oregon  R.  &  Nav.  Co.  11  Or.  257,  4  Pac. 
121,  holding  foreman  of  gang  of  laborers  erecting  shed  under  direction  of  superior 
fellow-servant  of  laborers;  Baltimore  &  0.  R.  Co.  v.  McKenzie,  81  Va.  71,  hold- 
ing question  whether  certain  employees  are  fellow  servants  for  jury  under  charge 
from  court;  Hammarberg  v.  St.  Paul  &  T.  Lumber  Co.  19  Wash.  537,  53  Pac. 
727,  holding  sawyer  in  mill  and  millwright  not  fellow-servants. 

Cited  in  reference  notes  in  1  A.  S.  R.  33,  on  who  are  not  fellow  servants;  69 
A.  S.  R.  321,  on  question  for  jury  as  to  whether  relation  of  fellow  servant 
exists;  51  L.R.A.  556,  on  relation  of  general  managing  agent  to  subordinates. 

Cited  in  notes  in  53  A.  R.  46;  36  A.  D.  289, — on  who  are  fellow  servants; 
75  A.  S.  R.  624,  on  managers  or  superintendents  of  departments  as  vice  prin- 
cipals; 2  L.RwA.  192,  on  distinction  between  vice  principal  of  corporation,  and 
fellow  servants  for  whose  negligence  corporation  is  not  liable;  4  L.R.A.  795, 
on  variance  in  relations  of  fellow  servants  to  their  principals;  50  L.R.A.  425, 
on  theory  that  community  of  employment  depends  solely  on  whether  delinquent 
servant's  negligence  was  a  risk  contemplated  by  the  injured  servant;  51  L.R.A. 
523,  on  application  of  doctrine  of  vioe-principalship  from  superior  rank  to 
various  grades  of  supervising  employees;  51  LJLA.  533,  on  foreman  of  gang» 
loading  or  unloading  as  vice-principals;  51  L.Rji.  582,  on  employees  concerned 
with  the  loading  of  vessels  as  vice-principals;  51  L.RA.  618,  619,  on  vice-prin 
cipalship  with  reference  to  relative  rank  of  negligent  servant;  65  L.R»A..  470,  on 
inference  of  independence  of  contracts  by  stevedores. 

—  In  mine. 

Cited  in  Ryan  v.  Bagaley,  50  Mich.  179,  45  A.  R.  35,  15  N.  W.  72,  holding  loss 
in  entire  management  of  mine  and  miner  not  fellow  servants;  Lehigh  Valley 
Coal  Co.  V.  Jones,  86  Pac.  432,  5  W.  N.  C.  436,  35  Phila.  Leg.  Int.  275,  holding 
"mining  boss"  and  "driver  boss"  in  mine,  fellow  servants;  Cunningham  v.  Union 
P.  R.  Co.  4  Utah,  206,  7  Pac  795;  Shannon  v.  Consolidated  Tiger  &  P.  Min.  Co. 
24  Wash.  119,  64  Pac.  169, — holding  shift  boss  and  workman  in  mine  not  fellow 
servants. 

Distinguished  in  Delaware  &  H.  Canal  Co.  v.  Carroll,  89  Pa.  374,  8  W.  N.  C. 
149,  37  Phila.  Leg.  Int.  17,  holding  mining-boss  and  miner  fellow  servants  under 
statute. 

—  On  railroad. 

Cited  in  Howard  v.  Denver  &  R.  G.  R.  Co.  26  Fed.  837,  holding  fireman  of  en- 
gine and  engineer  of  another  engine  owned  by  same  railroad,  fellow  servants; 
Krueger  v.  Louisville,  N.  A.  &  C.  R.  Co.  Ill  Ind.  51,  11  N.  E.  957,  holding  master 
mechanic  and  engine  fireman  not  fellow  servants;  Brann  v.  Chicago,  R.  I.  &  P. 
R.  Co.  53  Iowa,  595,  36  A.  R.  243,  6  N.  W.  5,  holding  car  inspector  and  brake- 
man  not  fellow  servants;  Brown  v.  Minneapolis  &  St.  L.  R.  Co.  31  Minn.  553^ 
18  N.  W.  834,  2  Del.  Co.  Rep.  155,  holding  station  agent  and  engineer,  fellow 
servants;  Tabor  v.  St.  Louis,  L  M.  &  S.  R.  Co.  210  Mo.  385,  124  A.  S.  R.  728, 
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109  S.  W.  764,  holding  that  master  mecbanic  and  eDgineer  not  fellow  servants; 
Dobbin  v.  Richmond  &  D.  R.  Co.  81  N.  C.  446,  31  A.  R.  512,  holding  one  in  charge 
of  gravel  train  and  train  hand  not  fellow  servants;  Pennsylvania  &  N.  Y.  Canal 

6  R.  Co.  V.  Leslie,  109  Pa.  296,  58  A.  R.  722,  16  W.  N.  C.  321,  42  Phila.  Leg.  Int. 
267,  16  Pittsb.  L.  J.  N.  S.  1,  holding  workmen  in  repair  shop  and  engine  crew 
fellow  servants;  Dealey  v.  Philadelphia  &  R.  R.  Co.  2  Sadler  (Pa.)  224,  14 
Atl.  170,  16  Phila.  122,  40  Phila.  Leg.  Int.  24,  21  W.  N.  C.  45,  holding  telegraph 
operator  and  station  agent  fellow  servant  of  engineer;  Lewis  v.  Seifert,  116 
Pa,  628,  2  A.  S.  R.  631,  11  Atl.  514,  20  W.  N.  C.  145,  44  Phila.  Leg.  Int.  452,  18 
Pittsb.  L,  J.  N.  S.  186,  holding  train  despatcher  and  train  employee  not  fellow 
servants;  Flannegan  v.  Chesapeake  &  0.  R.  Co.  40  W.  Va.  436,  52  A.  S.  R.  896,  21 
S.  E.  1028,  holding  telegraph  operator  in  charge  of  signal  station  not  fellow 
servant  of  brakeman;  New  York,  L.  E.  &  W.  R.  Co.  v.  Bell,  112  Pa.  400,  4  Atl. 
60,  17  W.  N.  C.  457,  17  Pittsb.  L.  J.  N.  S.  160,  holding  member  of  gang  loading 
and  unloading  cars  in  foundry  and  one  carrying  pipe  from  one  shop  to  another, 
fellow  serAants;  Moon  v.  Richmond  &  A.  R.  Co.  78  Va.  745,  49  A.  R.  401,  hold- 
ing conductor  on  material  train  and  trainmen  not  fellow  servants;  Cooper  v. 
Pittsburgh,  C.  A  St.  L.  R.  Co.  24  W.  Va.  37,  holding  brakeman  on  freight  train 
and  car  inspector  not  fellow  servants. 

Cited  in  note  in  25  L.R.A.  387,  on  train  despatcher  and  telegraph  operator  as 
fellow  servants  of  trainmen. 

—  On  street  railway. 

Cited  in  Grimm  v.  Olympia  Light  &  P.  Co.  42  Wash.  119,  84  Pac.  635,  hold- 
ing motormen  on  street  cars  fellow  servants. 
lilability  of  master  for  negligence  of  servant. 

Cited  in  notes  in  1  L.R.A.  607,  on  master's  liability  for  acts  of  those  employed 
by  him;  37  UR^A..  50,  on  liability  of  principal  or  agent  for  injuries  committed 
by  servant  employed  by  agent;  17  E.  R.  C.  244,  on  liability  of  master  for  injury 
to  servant  through  negligence  of  another  employee. 

—  For  injury  to  servant  due  to  negligence  of  superior  servant. 

Cited  in  Gilmore  v.  Northern  P.  R.  Co.  18  Fed.  866,  holding  master  liable  for 
negligence  of  foreman  in  giving  directions  as  to  rise  of  powder;  Smith  v.  Oxford 
Iron  Co.  42  N.  J.  L.  467,  36  A.  R.  535,  holding  corporation  liable  to  servant  for 
negligence  of  president  in  use  of  explosives;  Ballard  v.  Hitchcock  Mfg.  Co.  71  Hun, 
582,  24  N.  Y.  Supp.  1101,  holding  master  liable  for  negligence  of  servant  del- 
igated  to  repa.ir  machinery;  Miller  v.  Southern  P.  Co.  20  Or.  285,  26  Pac.  70, 
holding  master  liable  for  injury  to  servant  by  negligence  of  section-master  in 
charge  of  gang  of  men;  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  A.  R.  521  (dissent- 
ing opinion),  on  liability  of  master  to  servant  for  negligence  of  fellow  servant; 
McCosker  y.  Long  Island  R.  Co.  59  How.  P^.  258,  21  Hun,  500,  holding  railroad 
company  liable  for  death  of  driller  killed  by  backing  of  train  on  signal  of  yard 
master. 

Cited  in  reference  note  in  27  A.  R.  510,  on  liability  of  master  for  negligence 
of  superior  servant. 

Cited  in  notes  in  12  L.R.A.  97,  as  to  when  master  is  liable  for  negligence  of 
eoservant  acting  under  authority;  75  A.  S.  R.  603,  on  master's  liability  for  neg- 
ligence of  vice  principal;  51  L.R.A.  574,  on  master's  liability  for  negligence  of 
department  manager;  51  L.R.A.  575,  577,  on  limitation  of  doctrine  of  depart- 
mental control;  51  LJIA.  588,  on  master's  liability  for  breach  of  nondelegabli 
duties  by  superior  servant. 
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Duty  of  master  as  to  place  and  appliances. 

Cited  in  Indiana  Car  Co.  y.  Parker,  100  Ind.  181,  holding  master  bound  to  see 
that  appliances  furnished  safe  for  work  for  which  supplied. 

Cited  in  reference  notes  in  40  A.  R.  634,  on  master's  duty  as  to  safety  of  ap- 
pliances; 1  A.  S.  R.  631,  on  assumption  by  servant  of  risk  of  defects  in  machin- 
ery or  appliances. 

Cited  in  notes  in  77  A.  D.  219,  on  liability  of  master  for  injuries  to  servant 
from  defective  machinery  or  material;  21  A.  R.  580,  582,  on  master's  duty  as  to 
safety  of  premises  on  which  servant  is  employed;  59  A.  R.  78,  on  master's  duty 
to  furnish  safe  appliances;  54  LJIA.  103,  on  nondelegability  of  master's  duty 
to  inspect  instrumentalities  during  the  time  they  are  kept  in  use;  41  L.R.A.  111, 
on  assignability  of  master's  duty  of  inspection. 

Declarations  as  part  off  res  gestae. 

Cited  in  Hupfer  v.  National  Distilling  Co.  119  Wis.  417,  96  N.  W.  809,  hold- 
ing declarations  of  employee  in  charge  of  vat  that  same  was  defective,  made  with- 
in 10  minutes  after  bursting  and  while  caring  for  injiu-ed  employee,  admissible 
as  part  of  res  gestae;  Ogden  v.  Pennsylvania  R.  Co.  23  W.  N.  C.  191,  44  Phila. 
Leg.  Int.  133,  affirming  1  Monaghan,  249,  16  Atl.  353,  on  admissibility  of  dec- 
larations of  servant  as  to  sufficiency  of  appliances  furnished. 

Master  as  bound  by  servant's  declarations. 

Cited  in  Baker  v.  Allegheny  Valley  R.  Co.  95  Pa.  211,  40  A.  R.  634,  9  W.  N.  C. 
337,  11  Pittsb.  L.  J.  N.  S.  63,  38  Phila.  Leg.  Int.  240,  holding  that  master  is  not 
bound  by  declarations  of  servant  after  accident  that  rope  causing  injury  was  rot- 
ten; Keyser  v.  Forepaugh,  16  Phila.  127,  40  Phila.  Leg.  Int.  13,  13  W.  N.  G. 
130,  holding  that  master  is  not  bound  by  statement  of  servant  that  employee 
should  not  ride  certain  elephant  in  parade. 

Cited  in  note  in  131  Am.  St.  Rep.  328,  on  declarations  and  acts  of  agents. 
Assumption  off  risk  by  servant. 

Cited  in  reference  note  in  47  L.R.A.  198,  on  nonassumption  of  risk  of  negli- 
gence of  servants  of  person  other  than  plaintiff's  employer. 

Cited  in  note  in  39  L.  ed.  U.  S.  465,  on  master's  duty  and  liability  as  to  warn- 
ing servants. 

21  AM.  REP.  7,  McOUS  ▼.  COM.  78  PA.   185. 
Validity  off  conviction  or  sentence. 

Cited  in  State  v.  Shea,  95  Mo.  85,  8  S.  W.  409,  holding  judge  who  was  attorney 
for  state  at  trial  competent  to  pass  sentence,  as  act  is  ministerial  only;  Com. 
V.  Volkavitch,  5  Kulp,  75,  holding  conviction  not  affected  by  absence  of  clear 
proof  of  motive  where  all  elements  of  murder  present;  Com.  v.  Danz,  211  Pa. 
507,  60  Atl.  1070,  holding  that  conviction  of  murder  will  not  be  set  aside  for 
failure  of  jury  to  discover  motive  for  crime;  State  v.  Baker,  58  S.  C.  Ill,  36  S. 
E.  501,  holding  conviction  not  affected  by  erroneous  sentence;  State  v.  Holland, 
160  Mo.  667,  61  S.  W.  620,  denying  motion  for  rehearing  of  case  for  failure  to 
enter  judgment  against  defendant. 

—  EfTecf   of  failure  to  ask  why  sentence  should  not  be  pronounced. 

Cited  in  People  v.  Palmer,  105  Mich.  568,  63  N.  W.  656,  holding  validity  of 
sentence  not  affected  by  failure  of  court  to  ask  for  any  reason  why  sentence 
fhould  not  be  imposed,  where  tatter's  attorney  raised  no  objection;  Territory 
v.  Herrera,  11  N.  M.  129,  66  Pac.  523;  Com.  v.  Preston,  188  Pa.  429,  41  Atl.  534; 
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SUte  V.  Trezevant,  20  S.  C.  363,  47  A.  R.  840,— holding  resentence  required  by 
failure  of  judge  to  ask  prisoner  convicted  of  murder  if  he  has  anything  to  say 
why  sentence  should  not  be  pronounced. 

Cited  in  reference  note  in  44  A.  S.  R.  424,  on  inquiry  as  to  whether  accused 
has  anything  to  say. 

Cited  in  note  in  36  A.  R.  97,  on  right  of  defendant  to  be  asked  to  say  why 
judgment  should  not  be  imposed  upon  him. 
—  Effect  of  pronouncing  sentence  in  absence  of  accused. 

Cited  in  State  v.  McClain,  137  Mo.  307,  38  S.  W.  906;  State  v.  McClain,  156 
Mo.  99,  56  S.  W.  731, — holding  verdict  not  affected  by  absence  of  defendant  when 
sentence  was  pronounced. 

Proof  of  motive  for  crime. 

Cited  in  McUin  v.  United  States,  17  App.  D.  C.  323,  holding  declarations  of 
defendant  admissible  to  show  reason  for  murder  of  man  who  was  favored  suitor 
of  former's  mistress;  Rowsey  v.  Com.  116  Ky.  617,  76  S.  W.  409,  holding  that 
defendant's  statement  that  he  would  not  let  deceased  go  with  girl,  admissible 
on  question  of  motive  for  murder;  State  v.  Lawlor,  28  Minn.  216,  9  N.  W.  698, 
holding  proof  that  defendant  and  woman  paramours,  admissible  on  question  of 
intent  in  killing  man  with  whom  woman  was  found;  Quigley  v.  Com.  84  Pa. 
18,  3  W.  N.  C.  490,  34  Phila.  Leg.  Int.  106,  holding  intention  to  kill  properly 
inferred  from  firing  pistol  at  another;  State  v.  Bell,  136  Mo.  120,  37  S.  W.  823; 
Lanahan  v.  Com.  84  Pa.  80,  4  W.  N.  C.  199,  34  Phila.  Leg.  Int.  177,— holding  m- 
tention  to  kill  properly  inferred  from  use  of  deadly  weapon. 

Cited  in  note  in  18  A.  D.  785,  on  evidence  of  deliberation  and  premeditation 
on  trial  for  murder. 

21  AM.  REP.  9,  HARKINSON'S  APPCIAIi,   78  PA.   190. 
Right  to  injunction. 

Cited  in  Sammons  v.  Gloversville,  34  Misc.  459,  70  N.  Y.  Supp.  284,  sustain- 
ing right  to  enjoin  city  from  discharging  sewer  so  as  to  injure  private  prop- 
erty; Brace  v.  Evans,  18  Pittsb.  L.  J.  N.  S.  399,  5  Pa.  Co.  Ct.  163,  sustaining 
right  to  injunction  to  prevent  injury  to  business  by  boycott;  Edwards  v. 
Allouez  Min.  Co.  38  Mich.  46,  31  A.  R.  301,  denying  right  to  enjoin  threatened 
injury  to  land  and  stream  where  remedy  at  law  is  sufficient;  Schuylkill  Traction 
Co.  V.  Shenandoah,  23  Pa.  Co.  Ct.  222,  9  Pa.  Dist.  R.  77,  denying  right  to  injunc- 
tion to  prevent  mere  anticipated  interference  with  tracks;  Lehigh  &  W.  B. 
Coal  Co.  V.  Delaware  &  H.  Canal  Co.  1  Pa.  Dist.  R.  737,  6  Kulp,  303,  11  Pa. 
Co.  Ct.  186,  denying  right  to  injunction  to  prevent  flooding  of  mine  to  ex- 
tinguish fires  on  ground  of  threatened  injury  to  adjoining  mine;  Norristown 
Woolen  Co.  v.  Taubel,  19  Montg.  Co.  L.  Rep.  60,  28  Pa.  Co.  Ct.  194,  denying 
right  to  injunction  to  prevent  pollution  of  stream  by  one  having  prescriptive 
right  to  pollute  same;  Bromley  v.  Philadelphia,  20  Phila.  302,  47  Phila.  Leg. 
Int.  318,  8  Pa.  Co.  Ct.  600,  denying  right  to  enjoin  city  from  constructing 
needed  sewer  on  ground  that  damages  to  property  may  not  be  paid;  Jones 
v.  Locust  Mountain  Powder  &  Dynamite  Co.  34  Pa.  Co.  Ct.  637,  denying  right 
to  enjoin  erection  of  powder  plant  in  absence  of  proof  that  same  will  be 
nuisance;  Curtis  v.  Long,  12  Luzerne  Leg.  Reg.  Rep.  381,  holding  that  injunc- 
tion will  not  be  allowed  where  covenant  in  contract  is  uncertain  in  its  provi- 
sions; Wilkes-barre  Water  Co.  v.  Lehigh  Coal  &  Nav.  Co.  14  Luzerne  Leg. 
Reg.  319,  on  right  of  injunction  against  infringement  of  riparian  rights;  Duffy's 
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Estate,  0  Kulp,  409,  holding  that  injunction  should  not  issue  unless  immediate 
danger  of  irreparable  injury  is  shown;  Penn.  Iron  Co.  v.  Lancaster,  17  Lane. 
L.  Rev.  161;  Providence  &  Abington  Tump,  k  Plank  Road  Co.  t.  Flanagan* 
2  Lack.  Leg.  News,  101, — to  point  that  injunction  will  be  refused  where  in- 
jury can  be  compensated  in  money;  Tull  v.  Laning,  24  Montg.  Co.  L.  Rep. 
15,  to  point  that  injunction  is  of  grace. 
—Against  breach  of  contract  not  to  engage  in  business. 

Cited  in  Bowers  v.  Whittle,  63  N.  H.  147,  66  A.  R.  499,  holding  that  one 
agreeing  not  to  practice  profession  on  own  account  or  by  agent  will  not  be 
restrained  from  working  for  another;  Emrick  v.  Groome,  4  Pa.  Dist.  R.  511, 
sustaining  right  to  enjoin  breach  of  contract  not  to  engage  in  certain  business 
in  specified  borough;  Philadelphia  Ball  Club  v.  Hallman,  20  Phila.  276,  47 
Phila.  Leg.  Int.  130,  8  Pa.  Co.  Ct.  60,  sustaining  right  to  injunction  restrain- 
ing base  ball  player  from  violating  contract  by  playing  for  another;  Berks  & 
D.  Tump.  Road  v.  Lebanon  Steam  Co.  5  Pa.  Co.  Ct.  355,  sustaining  right  to 
enjoin  physician  agreeing  not  to  practice  medicine  within  certain  radius,  from 
answering  special  calls;  Mosher  v.  Moyer,  22  Pa.  Co.  Ct,  586,  denying  right  to 
injunction  restraining  physician  from  practicing  profession,  in  absence  of  proof 
of  agreement  with  vendee  not  to  engage;  Frost  v.  Seitz,  1  Dauphin  Co.  Rep. 
251,  denying  injunction  restraining  one  from  re-engaging  in  business  where 
there  was  uncertainty  as  to  contract;  Saunders  t.  Taylor,  6  Laek.  lisg.  News, 
153,  denying  right  to  injunction  restraining  seller  of  business  from  re-engag- 
ing in  business  in  certain  locality  where  seller  and  purchaser  subsequently 
formed  partnership  which  was  later  dissolved;  Scott  Fertilizer  Co.  v.  Wagner, 
19  Lane.  L.  Rev.  345,  denying  right  to  injunction  restraining  traveling  sales- 
man from  traveling  "over  same  territory"  for  another  firm. 

Cited  in  note  in  90  A.  8.  R.  639,  on  injunction  to  prevent  breach  of  con- 
tract in  restraint  of  trade. 
Validity  of  agreement  in  restraint  of  business. 

Cited  in  Webster  v.  Williams,  62  Ark.  101,  34  S.  W.  537,  holding  agreement 
by  physician  and  surgeon  permanently  to  retire  from  practice  in  certain  vicin- 
ity, valid;  Cleaver  v.  Lenhart,  182  Pa.  285,  37  Atl.  811,  40  W.  N.  C.  393, 
holding  vendor's  agreement  not  to  engage  in  same  business  entered  into  after 
contract  of  sale  effected,  void  for  want  of  consideration;  Moyer  v.  Elzey,  25 
Montg.  Co.  L.  Rep.  63,  to  point  that  restraints  of  trade  to  be  valid  must  be 
limited  in  time  or  partial  in  their  operation;  Smith's  Appeal,  44  Phila.  Leg. 
Int.  113,  holding  agreement  not  to  engage  in  certain  business  in  coimty  of 
Lehigh  or  elsewhere  good  as  far  as  it  affected  Lehigh  county;  Boyd  v.  Reed, 
57  Pittsb.  L.  J.  287,  holding  agreement  by  doctor,  selling  practice,  not  to 
again  practise  medicine  within  one  and  one-half  miles  of  former  office  valid; 
Stambaugh  v.  Grider,  26  Lane.  L.  Rev.  49,  holding  that  agreement  by  seller 
of  milk  route  and  certain  personal  property  csnnected  therewith,  not  to  retail 
any  milk  as  long  as  buyer  is  in  business  in  that  locality  is  void. 

Cited  in  reference  note  in  4  A.  S.  R.  343,  on  contracts  in  restraint  of  trade. 

Cited  in  notes  in  7  A.  D.  745,  on  reasonableness  of  restraint  in  trade;   92 
A.  D.  752,  on  validity  of  contracts  in  restraint  of  trade. 
Violation  of  agreement  as  to  business. 

Cited  in  Smith  v.  Martin,  80  Ind.  260,  41  A.  R.  806,  holding  that  agreement 
not  to  sell  milk  in  certain  town  is  not  violated  by  selling  at  point  outside 
place;  Richardson  v.  Emmert,  44  Kan.  262,  24  Pac  478,  holding  agreement  not 
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to  engage  in  millinery  business  violated  by  re-engaging  in  husband's  name; 
Eastern  Exp.  Co.  v.  Meserve,  60  N.  H.  198,  holding  expressman's  contract  to 
do  no  express  business  for  certain  road  is  not  broken  by  acting  as  messenger 
to  expressman  on  another  road;  Doze  v.  Tooze,  37  Or.  13,  60  Pac.  380,  holding 
that  agreement  not  to  engage  in  business  for  certain  time  is  not  violated  by 
loaning  money   to   another  for  that  purpose;   Taylor  v.  Saurman,   110   Pa.  3, 

I  Atl.  40,  42  Phila.  Leg.  Int.  502,  16  Pittsb.  L.  J.  N.  S.  391,  denying  right 
to  rescind  contract  of  sale  of  business  for  vendor's  breach  of  agreement  not  to 
engage  in  similar  business. 

Cited  in  note  in  67  A.  8.  R.  363,  on  breach  of  contract  not  to  engage  in 
business. 

II  AM.  REP.  17,  liUGAS  t.  GOVERNMENT  NAT.  BANK,  78  PA.  228. 
Effect  of  taking  of  illegal  interest  by  national  bank. 

Cited  in  notes  in  56  L.R.A.  685,  on  extent  of  forfeiture  of  interest  after 
maturity  of  the  debt  where  usury  is  charged  by,  but  not  paid  to,  national  bank; 
56  L.RJL  695,  on  who  may  set  up  defense  of  illegal  interest  paid  to  national 
bank;  56  L.RA.  706,  on  prerequisites  to  suit  against  national  bank  for  twice 
amount  of  illegal  interest  paid  on  it. 
Illegal   interest  as  connterclaim. 

Cited  in  Driesbach  v.  Second  Nat.  Bank,  104  U.  S.  52,  26  L.  ed.  658 ;  Fraker 
▼.  Cullum,  24  Kan.  679;  First  Nat.  Bank  v.  Childs,  133  Mass.  248,  43  A.  R. 
509;  National  Bank  v.  Lewis,  75  N.  Y.  516,  31  A.  R.  484;  Iltner  v.  Hughes, 
155  Mo.  55,  55  S.  W.  267, — ^holding  that  usurious  interest  paid  on  note  given 
national  bank  cannot  be  set  off  against  liability  on  note;  Lebanon  First  Nat. 
Bank  v.  Cake,  11  Phila.  312,  33  Phila.  Leg.  Int.  4;  Power  v.  National  Bank, 
35  Phila.  Leg.  Int.  194;  Wilson  v.  Leinbach,  6  W.  N.  C.  483,— holding  one 
liable  on  renewal  notes  for  which  usurious  interest  taken  entitled  to  credit  for 
excess  over  lawfiil  rate. 

Cited  in  notes  in  56  L.R.A.  698,  on  set-off  or  counterclaim  of  illegal  interest 
paid  to  national  bank;  56  L.R.A.  700,  on  set-off  or  counterclaim  of  illegal  in- 
terest paid  to  national  bank  where  right  to  recover  penalty  barred  by  limita- 
tions. 

Overruled  in  National  Bank  v.  Dushane,  96  Pa.  340,  9  W.  N.   C.  472,  38 
Phila.  Leg.  Int.  141,  holding  that  illegal  interest  taken  by  national  bank  is 
not  counterclaim  to  note. 
Jurisdiction  of  state  courts  OTcr  national  banks. 

Cited  in  National  Exch.  Bank  v.  Boylen,  26  W.  Va.  505,  53  A.  R.  113, 
holding  state  courts  bound  to  apply  remedy  prescribed  by  Federal  statutes  to 
national  banks  taking  usurious  interest;  Hill  v.  National  Bank,  56  Vt.  582, 
denying  right  to  maintain  assumpsit  in  state  court  for  excess  paid  national 
bank  above  legal  interest  after  enforcing  penalty  prescribed  by  Federal  statute; 
First  Nat.  Bank  v.  Gruber,  87  Pa.  468,  30  A.  R.  378,  8  W.  N.  C.  113,  37  Phila. 
Leg.  Int.  83;  Bletz  v.  Columbia  Nat.  Bank,  87  Pa.  87,  30  A.  R.  343,  6  W.  N. 
C.  1,  35  Phila.  Leg.  Int.  292;  Hade  v.  McVay,  31  Ohio  St.  231,— sustaining 
jurisdiction  of  state  courts  of  action  against  national  bank  taking  usurious 
interest  in  violation  of  Federal  statutes. 
National  banks  as  subject  to  state  law. 

Cited  in  Barker  v.  Rochester  Nat.  Bank,  69  N.  H.  310,  holding  that  banks 
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organized  under  national  currency  act  are  not  subject  to  penalty  for  usury 
imposed  by  state  law. 
Assignability  of  action  for  usury. 

Cited  in  Lloyd  v.  First  Nat.  Bank,  6  Kan.  App.  512,  47  Pac.  575,  holding 
that  cause  of  action  for  usurious  interest  paid  national  bank  on  note  is  not 
assignable. 
Notes  as  affected  by  nsnry. 

Cited  in  Overholt  v.  First  Nat.  Bank,  82  Pa.  490,  3  W.  N.  C.  419,  33  Phila. 
Leg.  Int.  453,  holding  renewal  notes  tainted  with  usury  affecting  original  loan; 
Guthrie  v.  Reid,  107  Pa.  251,  16  Pittsb.  L.  J.  N.  S.  96,  42  Phila.  Leg.  Int 
363,  holding  interest  bearing  power  of  note  destroyed  by  bank's  discounting 
same  at  usurious  rate. 

Cited  in  reference  note  in  85  A.  S.  R.  539,  on  usurious  transactions. 

21   Am.  Rep.   20,  HANNA  y.   HOIiTON,    78  PA.   334. 
Liability  of  creditor  as  to  collateral  security. 

Cited  in  Easton  v.  German-American  Bank,  24  Fed.  523,  holding  that  pledgee 
of  portion  of  bonds  secured  by  trust  deed  owes  pledgeot  no  duty  to  bid  on 
sale  of  land;  Scott  v.  First  Nat.  Bank,  5  Ind.  Terr.  292,  68  L.R.A.  488,  82 
S.  W.  751;  Murphy  v.  Bartsch,  2  Idaho,  636,  23  Pac.  82,— holding  creditor  tak- 
ing note  as  security  liable  to  debtor  for  loss  of  same  through  negligence  in  en- 
forcement before  insolvency  of  maker;  Lindley  v.  Sullivan,  133  Ind.  588,  32 
N.  E.  738,  holding  holder  of  notes  as  security  liable  to  debtor  where  notes  are 
lost  through  former's  negligence;  National  Exch.  Bank  v.  Kilpatric,  204  Mo. 
119,  102  S.  W.  499,  holding  pledgee  of  stock  as  security  liable  to  pledgeor 
for  failure  to  sell  same  at  latter's  direction  before  insolvency  of  corporation; 
Semple  &  B.  Mfg.  Co.  v.  Detwiler,  30  Kan.  386,  2  Pac.  511;  Fourth  Nat.  Bank 
y.  Blackwelder,  81  Mo.  App.  428, — ^holding  bank  holding  note  as  security  for 
another  note  liable  for  failure  to  enforce  same  before  operation  of  statute  of 
limitations;  Willets  v.  Hatch,  132  N.  Y.  41,  17  L.R.A.  193,  30  N.  E.  251,  28 
Abb.  N.  C.  225,  holding  creditor  having  entire  jurisdiction  over  calf  hides  de- 
livered as  security  for  loan  liable  to  debtor  for  loss  due  to  heating  due  to  fail- 
ure to  inspect  same;  McQueen's  Appeal,  104  Pa.  595,  49  A.  R.  592,  41  Phila. 
Leg.  Int.  358;  Carper  v.  Marshall,  98  Va.  438,  36  S.  E.  526,— holding  creditor 
liable  to  debtor  for  loss  of  collateral  through  former's  gross  negligence;  Brown 
v.  German  American  Title  &  T.  Co.  174  Pa.  443,  34  Atl.  335,  on  creditor's 
liability  for  collateral  lost  through  his  negligence;  Nickless  y.  Pearson,  126 
Ind.  477,  26  N.  E.  478  (dissenting  opinion),  on  liability  of  peldgee  of  security 
lost  through  his  negligence;  Dean  v.  Church,  3  Lack.  Leg.  News,  234,  to  point 
that  creditors  in  possession  of  securities  is  responsible  for  their  loss  through 
his  negligence. 

Cited  in  reference  notes  in  31  A.  R.  633,  on  liability  of  creditor  to  debtor 
for  loss  of  collateral;  35  A.  8.  R.  317,  on  diligence  in  collecting  collateral 
security. 

Cited  in  note  in  32  A.  S.  R.  719,  on  duties  of  holder  of  collateral  security. 
Rights,  of  creditor  as  to  collateral  security. 

Cited  in  Ballingall  y.  Hunsberger,  16  Pa.  Super.  Ct.  117,  holding  creditor 
holding  corporate  bonds  as  security  entitled  to  payment  for  attorney's  fees 
in  enforcing  bonds   against  insolvent   corporation;    Evans   v.   Brownscombe,   5 
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Kulp,  518,  8  Pa.  Co.  Ct.  456,  holding  creditor  to  whom  stock  is  assigned  as 
security  entitled  to  rights  of  owner;  Ix)uchbaum's  Estate,  7  Pa.  Dist.  R.  100, 
on  right  of  holder  of  collateral  security;  Stegmaier  v.  Keystone  Coal  Co.  14 
Luzerne  Leg.  Reg.  Rep.  105;  Warburton  v.  Trust  Co.  169  Fea.  974,— holding 
that  negotiable  security  held  as  collateral  security  is  under  creditor's  dominion 
to  make  his  claim  out  of  it. 

Cited   in  notes   in  79  A.  D.  503,  on  pledgee's   remedy  upon  pledge  of  com- 
mercial paper;  32  A.  S.  R.  714,  on  restriction  of  rights  of  holder  of  collateral 
to  his  interests. 
Operation  of  statute  of  limitations. 

Cited  in  Western  Sav.  Fund  Soc.  v.  Owen,  8  W.  N.  C.  358,  37  Phila.  Leg. 
Int.  132,  holding  that  statute  dot^s  not  begin  to  run  against  action  for  con- 
sequential damages  until  such  damages  fully  developed;  Hanna  v.  Meconkey, 
1  Chester  Co.  Rep.  187,  holding  suit  agent  for  negligence  barred  unless  brought 
within  six  years  after  agent's  death. 

21   AM.   REP.    24,   LANCASTER  COUNTY  BANK  T.   MOORE,    78   PA. 

407. 
Rights  and  liabilities  of  Incompetent  person. 

Cited  in  Morain  v.  Devlin,  132  Mass.  87,  42  A.  R.  423,  holding  lunatic  liable 
for  personal  injuries  caused  by  dangerous  condition  of  premises;  Scott  v.  Hay, 
90  Minn.  304,  97  N.  W.  106,  holding  insane  person  bound  to  place  parties  in 
statu  quo  before  entitled  to  avoid  bona  fide  conveyance;  Jewel  v.  Colby,  66 
N.  H.  399,  24  Atl.  902,  holding  insanity  no  defense  to  action  for  death  by 
wrongful  act;  Mutual  F.  Ins.  Co.  v.  Showalter,  40  W.  N.  C.  80,  3  Pa.  Super. 
Ct.  452,  holding  insane  person  liable  to  insurance  company  for  setting  another's 
property  on  fire;   Black's  Estate,  132  Pa.  134,  19  Atl.  31,  8  Pa.  Co.  Ct.  266, 

46  Phila.  Leg.  Int.  128,  holding  one  continuing  to  conduct  business  after  finding 
him  to  be  habitual  drunkard  competent  to  receive  payment  of  debt;  Karow 
V.  Continental  Ins.  Co.  57  Wis.  56,  46  A.  R.  17,  15  N.  W.  27,  holding  policy 
enforceable  although  insured  burned  property  when  insane;  Re  Wolf,  9  Kulp, 
523,  holding  that  persons  not  sui  juris  and  lunatics,  may  be  liable  for  their 
torts. 

Cited  in  reference  notes  in  33  A.  S.  R.  738,  on  effect  of  intoxication  of  one 
party  to  contract;  46  A.  S.  R.  556,  on  fraud  in  contracting  with  intoxicated 
persons. 

Cited  in  notes  in  15  A.  D.  368,  on  liability  of  lunatic  for  necessaries;   42 
A.  S.  R.  753,  on  liability  of  incompetent  persons;  42  A.  S.  R.  754,  on  lunatic's 
liability  for  torts;  26  L.R.A.  153,  on  civil  liability  of  insane  person  for  torts 
or  negligence. 
—  On  contract  generally. 

Cited  in  Brodrib  v.  Brodrib,  56  Cal.  563,  holding  person  not  known  to  be 
insane  liable  on  contract  in  absence  of  fraud;   Woods  v.  Brown,  93  Ind.   164. 

47  A.  R.  369,  holding  insanity  alone  is  no  ground  to  set  aside  default  judg- 
ment; Shoulters  v.  Allen,  51  Mich.  529,  16  N.  W.  888,  holding  one  taking 
note  from  insane  maker  without  notice  of  incompetency,  entitled  to  recover 
thereon;  Hicks  v.  Marshall,  8  Hun,  327,  holding  proof  of  bona  fide  holder's 
knowledge  of  lunacy  of  maker  of  note  necessary  to  avoidance  of  liability  thereon; 
Hosier  v.  Beard,  54  Ohio  St.  398,  56  A.  S.  R.  720,  35  L.R.A.  161,  43  N.  E. 
1040,  holding  vote  of  insane  person,  void;  Wirebach  v.  First  Nat.  Bank,  97  Pa. 
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543,  39  A.  R.  821,  10  W.  N.  C.  143,  39  Pbila.  Leg.  Int.  13,  holding  insanity  de- 
fense to  action  by  bona  fide  holder  against  accommodation  indorser;  Donehoo's 
Appeal,  2  Monaghan  (Pa.)  213,  15  Atl.  924,  holding  one  adjudged  to  be  habitual 
drunkard  liable  on  notes  given  when  sober;  Moore  v.  Hershey,  90  Pa.  19 6»  7  W. 
N.  C.  478,  36  Phila.  Leg.  Int.  412,  holding  that  insane  person  is  not  liable  on 
note  in  hands  of  holder  without  notice;  Gill  v.  Pitcairn,  32  Pittsb.  L.  J.  N.  S. 
413,  holding  contract  with  insane  person  enforceable  after  part  performance 
by  other  party;  Memphis  Nat.  Bank  v.  Sneed,  97  Tenn.  120,  56  A.  S.  R.  788, 
34  L.R.A.  274,  36  S.  W.  716,  holding  indorser  on  note  sane  when  indorsement 
made,  but  adjudged  insane  at  time  of  renewal,  liable  to  bona  fide  holder  re- 
ceiving note  before  inquisition;  Riley  v.  Albany  Sav.  Bank,  36  Hun,  513, 
denying  right  to  avoid  executed  contract  on  ground  that  one  party,  since 
deceased,  was  insane. 

Cited  in  reference  notes  in  25  A.  8.  R.  39,  on  intoxication  of  contractor  at 
time  of  executing  contract;  44  A.  8.  R.  597,  on  return  of  consideration  as 
prerequisite  to  rescission  of  contract  by  insane  person;  28  A.  R.  610;  41  A.  S. 
R.  346;  66  A.  S.  R.  173,— on  validity  of  contracts  with  insane  persons. 

Cited  in  notes  in  15  A.  D.  366,  on  validity  of  executed  contracts  of  insane 
persons;  15  A.  D.  367,  on  invalidity  of  contract  of  insane  person  where  in- 
sanity is  known  to  other  party;  35  L.R.A.  161,  on  right  of  bona  fide  holder 
of  promissory  note  of  insane  person;  6  E.  R.  C.  76,  78,  on  validity  of  contract 
between  lunatic  and  one  without  knowledge  of  his  insanity;  16  E.  R.  C.  740, 
on  avoidance  of  contract  of  alleged  insane  person. 

Distinguished  in  Snyder  v.  Laubach,   7   W.  N.  C.  464,   holding  accommoda- 
tion indorser  on  note  sane   at  time  of  indorsement  but  adjudged  insane   at 
time  of  renewal,  liable  to  bona  fide  holder  receiving  note  before  inquisition. 
—  On  deed  or  mortgage. 

Cited  in  Fay  v.  Burditt,  81  Ind.  435,  42  A.  R.  142,  holding  chattel  mortgage 
by  one  who  has  not  been  adjudged  insane  voidable;  Mutual  L.  Ins.  Co.  v.  Hunt, 
79  N.  Y.  541;  Youn  v.  Lamont,  56  Minn.  216,  57  N.  W.  478,— holding  mortgage 
by  incompetent  person  valid  in  absence  of  proof  of  fraud;  Wells  v.  Covenant 
Mut.  Ben.  Asso.  126  Mo.  630,  29  S.  W.  607;  Rhodes  v  Fuller,  139  Mo.  179,  40 
S.  W.  760, — holding  deed  by  one  adjudged  to  be  insane,  absolutely  void;  Odom  v. 
Riddick,  104  N.  C.  515,  17  A.  S.  R.  686,  7  L.R.A.  118,  10  S.  E.  609,  holding 
that  title  of  bona  fide  purchaser  without  notice  is  not  affected  by  undeclared 
lunacy  of  grantor;  Blinn  v.  Schwarz,  177  N.  Y.  252,  101  A.  S.  R.  806,  69 
N.  E.  542,  holding  deed  by  insane  person  ratified  after  regaining  reason,  valid; 
Mecouch  V.  Loughery,  12  Phila.  416,  35  Phila.  Leg.  Int.  234,  holding  mortgage 
unenforceable  against  mortgagor  insane  when  same  given;  Crawford  v.  Scovell, 
04  Pa.  48,  39  A.  R.  766,  8  W.  N.  C.  364,  37  Phila.  Leg.  Int.  323,  holding  deed 
by  insane  person,  voidable;  Scanlan  v.  Cobb,  85  111.  296;  Gribben  v.  Maxwell, 
34  Kan.  8,  55  A.  R.  233,  7  Pac.  584  —denying  right  of  grantor  to  avoid  con- 
veyance on  ground  of  insanity  in  absence  of  return  of  consideration  and  proof 
of  unfair  advantage;  Merriman  v.  Jones,  134  Pa.  114,  19  Atl.  479,  on  validity 
of  lunatic's  deed. 

Cited  in  note  in  19  L.R.A.  492,  on  necessity  of  restoration  of  consideration 
in  order  to  disaffirm  deed  because  of  grantor's  insanity. 
Proof  of  incompetency  or  lunacy. 

Cited  in  Wheeler  v.  State,  34  Ohio  St.  394,  32  A.  R.  372,  holding  records  in 
lunacy   proceedings   admissible   in  favor   of  defendant   on   trial   for   burglary; 
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Re  Sampson,  14  Lane  L.  Rev.  30,  5  P4.  Dist.  R.  717,  19  Pa.  Ck>.  Ct  1,  holding 
finding  one  to  be  habitual  drunkard  prima  facie  evidence  of  incapacity  prior 
to  date  of  finding;  Draper's  Estate,  20  Phila.  25,  47  Phila.  Leg.  Int.  155,  26 
W.  N.  C.  218,  holding  finding  of  incapacity  of  one  to  manage  own  affairs  for 
lunacy,  prima  facie  evidence  of  incompetency  as  against  those  without  notice. 

Cited  in  reference  note  in  '68  A.  S.  R.  837,  on  conclusiveneJBS  of  proceedings  in 
lunacy. 
Service  of  process  upon  incompetent  person. 

Cited  in  Brink  v.  Wolf,  24  Pa.  Co.  Ct.  197,  7  North.  Co.  Rep.  282,  8  Del. 
Co.  Rep.  82,  holding  service  of  process  upon  one  adjudged  to  be  insane,  void. 

21  AM.  REP.  S5,  LEVT  T.  LEVT,  78  PA.  507. 
Ijex  loci  contractus. 

Cited  in  Lanigan  v.  North,  69  Ark.  62,  63  S.  W.  62,  holding  assignment  of 
elaims  against  corporation  for  collection  valid  in  state  of  assignee,  if  valid 
where  made;  Thompson  v.  Edwards,  85  Ind.  414,  holding  validity  of  notes  and 
mortgage  for  loan  in  one  state  made  by  citizen  of  another,  to  be  determined 
by  laws  of  former;  Osbom  v.  First  Nat.  Bank,  175  Pa.  494,  34  Atl.  858,  38  W. 
N.  C.  341,  holding  right  of  assignee  for  creditors  under  federal  statute  to  sue 
in  own  name  in  state  where  assignment  made,  to  be  determined  by  laws  of 
that  state. 

Cited  in  notes  in  12  A.  D.  474,  on  validity  of  transfer  of  property  In  an- 
other jurisdiction;  99  A.  D.  675,  on  where  contract  deemed  made  where  mort- 
gage in  one  state  secures  note  payable  in  another;  61  L.R.A.  222,  on  conflict  of 
laws  as  to  who  may  sue  on  negotiable  paper  and  as  to  sufficiency  of  indorse- 
ment or  assignment. 

21  AM.  REP.  S9,  BELL'S  GAP  R.  CO.  T.  CHRISTY,   79  PA.  54. 
Liability  of  corporation  on  contracts  before  incorporation. 

Cited  in  Taussig  v.  St.  Louis  &  K.  R.  Co.  166  Mo.  28,  89  A.  S.  R.  674,  65 
8.  W.  969,  holding  corporation  liable  on  implied  contract  for  services  of  at- 
torney in  preparing  articles  of  incorporation;  Paxton  Cattle  Co.  v.  First  Nat. 
Bank,  21  Neb.  621,  69  A.  R.  852,  33  N.  W.  271,  holding  corporation  liable  on 
note  given  before  incorporation;  Gailey  v.  New  Castle  Elastic  Pulp  Plaster  Co. 
34  Pa.  Super.  Ct.  533,  holding  that  corporation  is  not  bound  by  agreement 
made  before  organization  which  is  omitted  from  deed  to  corporation  by  mis- 
talce  in  absence  of  proof  of  knowledge  of  all  facts;  Ross  v.  Sayler,  104  111.  App. 
19,  holding  contracts  with  promoters  for  compensation  for  sale  of  stock,  valid; 
Bruner  v.  Brown,  139  Ind.  600,  38  N.  E.  318,  holding  corporation  ratifying  con- 
tract made  by  promoters  liable  thereon;  Farmers'  Bank  v.  Smith,  105  Ky. 
816,  88  A.  S.  R.  341,  49  S.  W.  810,  holding  corporation  liable  to  promoter  on 
implied  contract  for  services  in  organizing  corporation  and  ei*ecting  buildings; 
Tuttle  V.  Tuttle,  101  Me.  287,  64  Atl.  496,  8  A.  &  E.  Ann.  Cas.  260,  holding 
corporation  not  liable  on  note  given  by  promoters  in  absence  of  ratification 
of  transaction;  Esper  v.  Miller,  131  Mich.  334,  91  N.  W.  613,  holding  corpora- 
tion liable  on  contract  made  with  real  estate  broker  by  promoter  for  purchase 
of  land  for  corporate  purposes;  Tift  v.  Quaker  City  Nat.  Bank,  141  Pa.  550, 
21  Atl.  660,  47  Phila.  Leg.  Int.  308,  8  Pa.  Co.  Ct.  606,  holding  corporation 
not  bound  by  promise  of  promoter  made  prior  to  incorporation,  to  pay  for 
•enrioeB.in  procuring  subscriptions  to  stock;  Wall  v.  Niagara  Min.  k  Smelting 
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Co.  20  Utah,  474,  69  Pac.  399,  holding  corporation  not  bound  by  contract  made 
by  promoters;  Hinckley  v.  Sac  Oil  &  Pipe  Line  Co.  132  Iowa,  396,  119  A.  S.  R. 
564,  107  N.  W.  629,  denying  liability  of  corporation  to  promoters  for  services 
rendered  in  organization  without  expectation  of  reward;  Tygert- Allen  Fertil- 
izer Co.  V.  J.  E.  Tygert  Co.  191  Pa.  336,  43  Atl.  224,  21  Pa.  Co.  Ct.  193,  7 
Pa.  Dist.  R.  430,  on  liability  of  corporation  for  contracts  of  promoters;  Dang- 
ler V.  Helms,  4  Walk.  (Pa.)  476,  holding  directors  of  proposed  corporation 
personally  liable  on  contract  entered  into  for  benefit  of  corporation  before 
charter  is  obtained;  Maryland  Apartment  House  Co.  v.  Glenn,  108  Md.  377, 
70  Atl.  216,  holding  corporation  liable  on  contract  made  by  promoter  for  its 
benefit  where  benefits  accepted  after  for  motion;  Girard  v.  Case  Bros.  Cutlery 
Co.  225  Pa.  327,  74  Atl.  201,  holding  corporative  corporation  liable  on  con- 
tract for  employment  entered  into  by.  promoters  unless  renounced  and  disap- 
proved by  directors. 

Cited  in  reference  notes  in  40  A.  S.  R.  846,  on  promoters*  recovery  for  ser- 
vices; 88  A.  S.  R.  343,  on  promoters  of  corporations  and  their  rights  thereto. 

Cited  in  notes  in  13  A.  S.  R.  30,  on  liability  of  corporation  for  contracts  of 
its  members;  26  L.R.A.  546,  on  liability  of  corporations  on  contracts  of  pro* 
moters;  2  E.  R.  C.  357,  on  binding  efl'ect  of  agreement  of  majority  of  individ- 
ual members  on  behalf  of  incorporated  company  before  its  incorporation. 

21  AM.  REP.  42,  BARE  t.  HOFFMAN,  79  PA.   71. 
Damages  for  injury  to  land  or  water  rights. 

Cited  in  Chicago  &  G.  W.  R.  Co.  v.  Wedel,  44  111.  App.  215  (dissenting  opin- 
ion), on  dkmages  for  injury  to  land  by  location  and  operation  of  railroad. 

Cited  in  note  in  41  L.R.A.  741,  on  correlative  rights  as  between  upper  and 
lower  proprietors  to  use  water  of  stream  for  municipal  water  supply. 
—  Snccessive  actions  for. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Lockwood,  33  Fla.  573,  15  So. 
327,  holding  entire  damages  for  injury  to  land  by  construction  of  railroad  re- 
coverable in  one  action;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moseley,  6  Ind.  Terr.  369, 
98  S.  W.  129,  holding  that  recovery  of  damages  caused  by  washing  away  of 
bank  by  erection  of  dam  is  no  bar  to  subsequent  action  for  injury  caused  by 
successive  rise  of  river;  Bennett  v.  Marion,  119  Iowa,  473,  93  N.  W.  558,  hold- 
ing successive  actions  maintainable  for  damages  to  land  by  sewer  adjudged  to 
be  continuing  nuisance;  Wells  v.  New  Haven  &  N.  Co.  151  Mass.  46,  21  A.  S. 
R.  423,  23  N.  E.  724,  holding  successive  actions  maintainable  against  railroad 
for  damages  to  land  by  changing  water  course  by  construction  of  culvert;  Rid- 
ley V.  Seaboard  &  R.  R.  Co.  118  N.  C.  996,  32  L.R.A.  708,  24  S.  E.  730,  holding 
successive  actions  maintainable  for  damages  by  continuing  nuisance  on  land; 
Ohio  River  R.  Co.  v.  Johnson,  50  W.  Va.  499,  40  S.  E.  407,  holding  that  right 
to  recover  prospective  damages  for  failure  of  railroad  to  protect  gravel  bank 
is  not  barred  by  recovery  of  damages  to  date  of  action;  Toombs  v.  Hornbuckle, 
3  Mont.  193,  Standard  Plate  Glass  Co.  v.  Butler  Water  Co.  28  Pittsb.  L.  J. 
N.  S.  165,  41  W.  N.  C.  192,  6  Pa.  Super.  Ct.  563,  sustaining  right  to  bring  suc- 
cessive actions  for  wrongful  diversion  of  water  by  upper  owner;  Cubit  v. 
O'Dett,  51  Mich.  347,  16  N.  W.  679,  denying  right  to  maintain  successive  ac- 
tions for  injury  to  land  by  wrongful  act  of  highway  oflScer  in  cutting  drain  so 
as  to  cast  water  upon  abutting  land;  Carl  v.  Sheboygan  &  F.  du  L.  R.  Co.  40 
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Wis.  625,  1  N.  W.  296,  holding  recovery  of  damages  for  construction  of  rail- 
road is  no  bar  to  action  for  damages  for  operation. 

Cited  in  not€  in  25  E.  R.  C.  160,  on  measure  of  damages  for  nuisance  likely 
to  occur. 

—  liimltiiig  recoTery  to  amount  sustained  at  commencement  of  action. 

Cited  in  Dorily  v.  Dunning,  78  Me.  381,  6  Atl.  6,  holding  damages  for 
wrongful  diversion  of  water  limited  to  those  sustained  at  time  of  action;  Mid- 
dlekamp  v.  Bessemer  Irrigating  Co.  46  Colo.  102,  23  L.R.A.(N.S.)  795,  103 
Pac.  280,  holding  damages  from  seepage  of  water  from  canal  limited  to  those 
sustained  at  time  of  action;  Uline  v.  New  York  C.  &  H.  R.  R,  Co.  101  N.  Y. 
98,  53  A.  R.  123,  4  N.  E.  536,  holding  recovery  of  damages  for  continuing 
nuisance  from  construction  of  railroad  limited  to  those  suffered  at  time  of 
action;  Duryea  v.  New  York,  26  Hun,  120,  holding  that  damages  for  casting 
water  upon  another's  land  arising  after  action  conunenced,  are  not  recoverable 
therein;  Nashville  v.  Comar,  88  Tenn.  416,  7  L.R.A.  465,  12  S.  W.  1027,  hold- 
ing damages  to  realty  by  negligent  construction  of  sewer  limited  to  actual 
damage  suffered  to  time  of  action. 

Cited  in  notes  in  53  A.  R.  126,  on  recovery  for  prospective  damages;  16  E. 
R.  G.  232,  on  when  cause  of  action  barred  for  wrongful  act. 

—  Measure  of. 

Cited  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Cook,  57  Ark.  387,  21  S.  W.  1066, 
holding  loss  of  rental  value  of  land  measure  of  damages  for  injury  cause  over- 
flow constituting  abateable  nuisance;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  King, 
23  Ind^  App.  573,  55  N.  E.  875,  holding  that  depreciation  in  value  of  land  is 
not  measure  of  damages  for  nuisance  in  pollution  of  water  which  can  be 
abated;  Bracken  v.  Minneapolis  &  St.  L.  R.  Co.  29  Minn.  41,  11  N.  W.  124, 
holding  that  diminution  in  value  abutting  land  is  not  measure  of  damages 
for  unlawful  obstruction  in  street;  Colrick  v.  Swinburne,  105  N.  Y.  503,  12  N. 
E.  427,  holding  diminished  rental  value  measure  of  damages  for  wrongful  di- 
version of  water  from  tannery;  Bigham  v.  Pittsburg  Cbnstr.  Co.  29  Pa.  Super. 
Ct.  96,  holding  depreciation  in  value  of  land  measure  of  damages  for  rail- 
road's dumping  waste  matter  outside  right  of  way;  Duffield  v.  Rosenzweig, 
144  Pa.  520,  23  Atl.  4,  22  Pittsb.  L.  J.  N.  S.  125,  holding  damages  to  land  by 
wrongful  drilling  of  oil  wells  measured  by  difference  in  value  before  and  after 
injury. 

Right  to  interest. 

Cited  in  note  in  28  L.R.A.(N.S.)  78,  on  interest  on  unliquidated  damages. 

—  On  award. 

Cited  in  Lemke's  Case,  23  Pa.  Co.  Ct.  93,  holding  land  owner  entitled  to  in- 
terest on  award  for  land  taken  for  railroad  from  date  of  filing  award. 

Cited  in  note  in  18  L.R.A.  456,  on  interest  on  sum  allowed  as  damages  for 
explosion. 
View  by  Jury. 

Cited  in  note  in  42  L.R.A.  375,  as  to  how  discretion  by  court  as  to  view 
by  jury  is  exercised. 

21  AM.  REP.   46,   HI^ETER  t.  GLASGOW,    70  PA.   70. 
Notary's  certificate  as  judicial  act. 

Cited  in  People  v.  Bartels,  38  111.  App.  427,  holding  taking  of  acknowledg- 
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ment  of  conveyance  of  land,  in  nature  a  judicial  act;  Com.  t.  Haines,  97 
Pa.  228,  39  A.  R.  805,  12  Pittsb.  L.  J.  N.  S.  4,  38  Phila.  Leg.  Int.  225,  10  W. 
N.  C.  392,  holding  notary's  certificate  of  acknowledgment  to  deed,  judicial,  not 
ministerial  act;  Inch  y.  Simon,  12  Manitoba  L.  Rep.  1,  to  point  that  taking  of 
acknowledgment  is  judicial  act. 

Cited  in  note  in  54  A.  S.  R.  151,  on  taking  of  acknowledgement  as  a  judicial 
act. 

Conclaslveness  of  certificate  of  acknowledgment. 

Cited  in  Lewars  v.  Weaver,  121  Pa.  289,  15  Atl.  614;  Hornbeck  v.  Mutual 
Bldg.  &  L.  Asso.  88  Pa.  66;  De  Roux  v.  Girard,  106  Fed.  801;  Cover  v.  Mana- 
way,  116  Pa.  345,  2  Am.  St  Rep.  652,  8  Atl.  393,— holding  certificate  of 
acknowledgment  conclusive  of  facts  stated  in  absence  of  fraud;  Williamson 
V.  Carakadden,  36  Ohio  St.  665,  holding  that  acknowledgment  of  deed  by 
joint  makers  may  be  impeached  by  proof  of  no  appearance  by  some  of  them 
before  magistrate;  Hornbeck  v.  Mutual  Bldg.  &  L.  Asso.  88  Pa.  65,  holding 
that  acknowledgment  may  be  impeached  by  proof  of  fraud  or  duress  in 
acknowledgment,  except  as  against  good  faith  purchaser  for  value;  Sheridan 
County  V.  McKinney,  79  Neb.  220,  115  N.  W.  548,  holding  that  certificate  of 
acknowledgment  in  proper  form  can  be  impeached  only  by  clear  convincing 
and  satisfactory  proof  that  it  is  false  and  fraudulent. 

Cited  in  reference  notes  in  40  A.  S.  R.  200,  on  acknowledgment  as  evidence; 
82  A.  S.  R.  221,  on  conclusiveness  of  certificate  of  acknowledgment;  24  A.  R. 
699;  2  A.  S.  R.  659, — on  conclusiveness  of  acknowledgment  of  deed. 

Cited  in  notes  in  54  A.  S.  R.  153,  on  effect  of  appearance  before  officer  on 
conclusiveness  of  certificates  of  acKnowledgment  of  deeds;  1  A.  D.  81,  on  parol 
evidence  affecting  acknowledgment. 
—  Of  married  woman  generally. 

Cited  in  Shear  v.  Robinson,  18  Fla.  444;  Cressona  Sav.  Fund  &  Bldg.  Asso. 
V.  Sowers,  134  Pa.  366,  19  Atl.  686;  Singer  Mfg.  Co.  v.  Rook,  84  Pa.  445,  24 
Am.  Rep.  204, — holding  wife's  certificate  of  acknowledgment  to  deed  or  mort- 
gage for  good  and  valuable  consideration  conclusive  of  statements  therein  in 
absence  of  fraud;  Moyer  v.  Dobson,  9  Del.  Co.  Rep.  377;  Hornbeck  v.  Mutual 
Bldg.  &  L.  Asso.  88  Pa.  64,  36  Phila.  Leg.  Int.  321;  Carr  v.  H.  C.  Frick  Coke 
Co.  170  Pa.  62,  32  Atl.  656,  36  W.  N.  C.  493,  26  Pittsb.  L.  J.  N.  S.  118,— hold- 
ing certificate  of  acknowledgment  of  deed  by  married  woman  conclusive  in 
absence  of  fraud  or  duress;  Lewars  v.  Weaver,  121  Pa.  268,  15  Atl.  514,  19 
Pittsb.  L.  J.  N.  S.  413,  46  Phila.  Leg.  Int.  119,  holding  certificate  of  acknowledg- 
ment of  married  woman's  mortgage  impeachable  to  show  want  of  considera- 
tion for  mortgage;  Hoffsomer  v.  Smith,  10  Luzerne  Leg.  Reg.  121,  holding 
acknowledgment  of  married  woman  to  mortgage  avoided  by  proof  of  fraud  and 
coercion;  Hand  v.  Weidner,  151  Pa.  362,  25  Atl.  38,  31  W.  N.  C.  119,  on  con- 
clusiveness of  wife's  certificate  of  acknowledgment  to  deed;  Albany  County 
Sav.  Bank  v.  McCarty,  149  N.  Y.  81,  43  N.  E.  427;  Phillips  v.  Bishop,  35  Neb. 
489,  53  N.  W.  375;  Northwestern  Loan  &  Bkg.  Co.  v.  Jonasen,  11  S.  D.  576, 
79  N.  W.  840, — holding  that  certificate  of  married  woman's  acknowledgment 
can  only  be  impeached  as  to  fact  of  acknowledgment  by  clear  proof  to  con- 
trary; Pereau  v.  Frederick,  17  Neb.  119,  22  N.  W.  235,  holding  that  married 
women's  acknowledgment  can  only  be  impeached  upon  proof  which  clearly 
■hows  it  to  be  false  or  fraudulent;  Johnson  v.  Van  Velsor,  43  Mich.  219,  5 
N.  W.  265,  holding  certificate  of  wife's  acknowledgment  not  overthrown  by  her 
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bare  oath  in  contradiction  of  facts  certified,  but  opposed  by  that  of  the  of- 
ficer taking  acknowledgment. 

Cited  in  reference  note  in  25  A.  R.  524,  on  conclusiveness  of  certificate  of 
wife's   acknowledgment. 

Distinguished  in  Pickens  v.  Kinsely,  29  W.  Va.  10,  11  S.  E.  932;  Le  Mesnager 
V.  Hamilton,  101  Cal.  637,  40  Am.  St.  Rep.  81,  35  Pac.  1054,— holding  certifi- 
cate of  married  woman's  acknowledgment  not  conclusive  evidence  of  fact  of 
acknowledgment. 

—  Of  married  woman  as  against  bona  fide  purchaser. 

Cited  in  Homeopathic  Mut.  L.  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq.  110,  hold- 
ing oiarried  woman's  acknowledgment  conclusive  as  against  bona  fide  grantee 
for  valuable  consideration,  where  she  in  fact  acknowledged  the  deed;  Heil- 
man  v.  Kroh,  155  Pa.  6,  25  Atl.  761,  holding  married  woman's  acknowledgment 
conclusive  as  against  bona  fide  mortgagee  for  value  without  notice  of  fraud  or 
Imposition  in  procuring;  Miller  v.  Went  worth,  82  Pa.  285,  holding  certificate 
of  married  woman's  acknowledgement  conclusive  of  facts  stated  therein 
as  against  bona  fide  purchaser  for  value  without  notice  of  irregularity  in 
procuring;  Grider  v.  American  Freehold  Land  Mortg.  Co.  99  Ala.  285,  42  Am. 
St.  Rep.  68,  12  So.  775,  holding  that  married  woman's  acknowledgment  may 
be  avoided  as  against  bona  fide  purchasers  and  mortgagees  by  proof  of  no  ap- 
pearance before  magistrate. 

Cited  in  reference  note  in  24  A.  R.  204,  on  effect  of  notice  of  fraud  in  wife's 
mortgage  executed  as  continuing  security  for  husband's  employer. 

21  AM.  KEP.   40,  FIRST  NAT.  BANK  t.  GRAHAM,   70  PA.  106. 
Liability  of  bailee  of  money,  etc. 

Cited  in  Manhattan  Bank  v.  Walker,  130  U.  S.  267,  32  L.  ed.  969,  9  Sup.  Ct. 
Rep.  519  (reversing  25  Fed.  247),  holding  bank  receiving  special  deposit  liable 
for  applying  same  on  debt  due  from  it  to  third  party;  Bissell  v.  Harris,  1  Neb. 
(Unof.)  535,  95  N.  W.  779,  holding  that  bailee  of  money  is  not  made  liable  as 
one  for  hire  by  mere  expectation  of  incidental  benefit;  Hibemia  Bldg.  Asso. 
V.  McGrath,  154  Pa.  296,  35  A.  S.  R.  828,  26  Atl.  377,  32  W.  N.  C.  235,  24 
Pittsb.  L.  J.  N.  S.  66,  holding  gratuitous  bailee  of  money  liable  only  for  gros^ 
negligence;  Light  v.  Miller,  38  Pa.  Super.  Ct.  408,  as  to  care  required  of  bailee-. 

Cited  in  reference  note  in  36  A.  R.  594,  on  responsibility  of  bank  for  safety 
of  special  deposit. 

Cited  in  notes  in  9  A.  D.  183,  on  liability  for  special  deposits;  19  A.  D.  424, 
on  special  deposits;  38  A.  S.  R.  780,  on  liability  of  banks  as  bailees  of  special 
deposits;  32  L.R.A.  771,  on  measure  of  care  required  in  keeping  special  de- 
posit. 

—  Deposited  for  safe  keeping  generally. 

Cited  in  Woodruff  v.  Painter,  150  Pa.  91,  30  A.  S.  R.  786,  16  L.R.A.  461, 
24  Atl.  621,  30  W.  N.  C.  396,  9  Lane.  L.  Rev.  324,  23  Pittsb.  L.  J.  N.  S.  62, 
holding  merchant  liable  for  loss  of  customer's  watch  from  drawer  into  which 
same  was  placed  while  owner  trying  on  clothes. 

—  Deposited  in  bank  for  safe  keeping. 

Cited  in  First  Nat.  Bank  v.  Graham,  100  U.  S.  699,  25  L.  ed.  750,  8  W.  N.  C. 
361,  holding  bank  accustomed  to  knowledge  of  directors  to  take  special  de- 
posits for  safe  keeping  liable  for  negligent  loss;  Merchants'  Nat.  Bank  v. 
Guilmarten,  88  Ga.  797,  17  LJt.A.  322,  15  S.  £.  831,  holding  that  bank  re- 
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ceiving  special  deposit  for  safe  keeping  only  is  not  liable  for  taking  by  cashier; 
Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y.  82,  36  A.  R.  682,  holding  bank  receiv- 
ing bonds  for  safe  keeping  liable  for  loss  caused  by  leaving  door  of  safe  open  so 
that  contents  accessible  to  one  coming  from  street;  First  Nat.  Bank  ▼.  Rex, 
89  Pa.  308,  33  A.  R.  467,  7  W.  N.  C.  169,  36  Phila.  Leg.  Int.  320,  holding  national 
bank  receiving  special  deposit  for  safe  keeping  liable  only  for  gross  negligence; 
Whitney  v.  First  Nat.  Bank,  50  Vt.  388,  28  A.  R.  503,  holding  that  national 
bank  is  not  liable  for  safe  keeping  special  deposits  made  without  profit  to 
bank  and  unauthorized  by  statute;  Peoples*  Nat.  Bank  v.  Wheeler,  21  Okla.  387, 
21  L.R.A.  (N.S.)  816,  96  Pac.  619,  holding  bank  not  liable  for  payment  of  forged 
check  where  without  consideration  it  received  from  a  money  lender  sum  to  be 
delivered  to  one  of  his  customers  on  check  drawn  by  such  customer. 

Cited  in  reference  note  in  33  A.  R.  768,  on  liability  of  bank  for  special  de- 
posit without  compensation  for  safe  keeping. 

Cited  in  note  in  3  E.  R.  C.  623,  624,  on  liability  of  bank  for  loss  of  property 
received  for  gratuitous  safe  keeping. 
liiabillty  of  bank  or  directors  generally. 

Cited  in  Farmers'  &  M.  Nat  Bank  v.  Smith,  23  C.  C.  A.  80,  40  U.  S.  App. 
690,  77  Fed.  129,  holding  national  bank  not  bound  by  unauthorizer  act  of 
cashier  in  guarantying  title  upon  assignment  of  bond  and  mortgage  to  another; 
Movius  v.  Lee.  30  Fed.  298,  holding  directors  of  national  bank  not  liable  for 
negligence  in  failing  to  discover  other  director's  discount  of  unsecured  paper. 

Cited  in  reference  note  in  27  A.  R.  628,  on  liability  of  national  bank  for 
negligence  of  officers. 

Cited  in  note  in  38  A.  S.  R.  785,  on  liability  of  bank  when  officer  mis- 
appropriates  special   deposit. 

liiabillty  of  carrier  for  negligent  loss  of  goods. 

Cited  in  Trexler  v.   Baltimore  k  O.  R.   Co.  28   Pa.   Super  Ct.  207,  holding 
carrier  guilty  of  gross  negligence  in  transportation  of  horse,   liable  for  real, 
not  value  stipulated  in  contract  limiting  liability. 
Power  to  receiye  special  deposits. 

Cited  in  note  in  77  A.  D.  760,  on  power  of  cashier  to  receive  special  de- 
posits. 

21   AM.  REP.   55,  HORXBR  T.  WATSON,   70  PA.   242. 
Right  to  surface  support. 

Cited  in  Coleman  v.  Chadwick,  80  Pa.  81,  21  A.  R.  93;  Pringle  v.  Vesta 
Coal  Co.  172  Pa.  438,  33  Atl.  690, — sustaining  absolute  right  of  owner  of  sur- 
face of  coal  lands  to  surface  support. 

Cited  in  reference  note  in  6  A.  S.  R.  724,  on  duty  of  owner  of  right  to  mine 
in  another's  lands  to  leave  sufficient  support. 

Cited  in  notes  in  24  A.  S.  R.  556,  on  right  of  owner  of  surface  to  support 
as  against  owner  of  adjacent  mine;  33  A.  S.  R.  447,  discussing  rights  as  to 
adjacent  and  subjacent  support,  33  A.  S.  R.  450,  on  neighbor's  right  to  exca- 
vate on  his  land;  33  A.  S.  R.  451,  on  effect  of  grants  or  special  agreements 
upon  right  of  support  of  natural  soil;  68  L.R.A.  688.  on  nature  of  "right  to 
support"  of  land  in  its  natural  condition;  08  L.R.A.  676,  on  right  to  subjacent 
support  of  land  in  its  natural  condition  under  voluntary  agreement  of  sever- 
ance of  surface  and  subjacent  strata;  2  L.R.A. (N.S.)  1116,  1117,  on  right  to 
subjacent  support  for  ooal  lands;   135  Am.  St.  R.  136,  on  rights  of  owner  of 
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surface  as  against  owner  of  minerals  thereunder;  17  E.  R.  C.  421,  on  duty  of 
miner  to  leave  sufficient  support  to  uphold  surface. 
—  Waiver  or  release. 

Cited  in  Mickle  v.  Douglas,  75  Iowa,  78,  39  N.  W.  198,  holding  right  to  sur- 
face support  not  waived  by  grant  of  all  coal  under  certain  tract;  Williams  v. 
Hay.  120  Pa.  485.  6  A.  S.  R.  719,  14  Atl.  379,  21  W.  N.  C.  469.  46  Phila.  Leg. 
Int.  362,  holding  right  to  surface  support  not  released  by  deed  of  coal  rights 
providing  that  grantee  shall  do  as  little  damage  to  surface  as  possible; 
Robertson  v.  Youghiogheny  River  Coal  Co.  172  Pa.  566,  33  Atl.  706,  27  Pittsb. 
L.  J.  N.  S.  67,  holding  right  to  suface  support  not  released  by  grant  of  all 
coal  under  certain  land;  Weaver  v.  Berwind- White  Coal  Co.  216  Pa.  195,  65 
Atl.  545,  holding  right  to  surface  support  not  waived  by  grant  of  all  merchan- 
table coal  in  and  underlying  certain  tract  of  land. 
lilabillty  for  removal  of  surface  support. 

Cited  in  Yandes  v.  Wright,  66  Ind.  319,  32  A.  R.  109,  holding  grantee  of 
mining  rights  liable  for  removal  of  surface  support;  Allshouse's  Estate,  23 
Pa.  Super.  Ct.  146;  Carlin  v.  Chappel,  101  Pa.  348,  47  A.  R.  722,  12  W.  N.  C. 
373,  13  Pittsb.  L.  J.  N.  S.  190,  40  Phila.  Leg.  Int.  69;  Berwind  v.  Barnes  13 
W.  N.  C.  641,  41  Phila.  Leg.  Int.  187,  3  Pennyp.  140,— holding  grantee  of 
mining  rights  liable  to  grantee  of  surface  for  removal  of  surface  support; 
Youghiogheny  River  Coal  Co.  v.  Hopkins,  198  Pa.  343,  48  Atl.  19;  Nelson  v. 
Hoch,  14  Phila.  656,  36  Phila.  Leg.  Int.  413, — holding  lessee  of  coal  rights 
liable  for  failure  to  leave  sufficient  support  for  surface. 

Cited  in  note  in  68  L.R.A.  707,  on  collateral  direct  injuries  from  removal 
of  lateral  or  subjacent  support. 

Distinguished  in  Scranton  v.  Phillips,  94  Pa.  15,  8  W.  N.  C.  425,  9  Luzerne, 
Leg.   Reg.   122,  37   Phila.   Leg.  Int.   398,   holding  that  grantor   reserving  coal 
tmder  surface  with  right  of  removal  is  not  liable  for  failure  to  leave  surface 
support. 
Proof  of  cnstom. 

Cited  in  Citizens'  Bank  v.  Wiegard,  12  Phila.  496,  35  Phila.  Leg.  Int.  28, 
6  W.  N.  C.  120,  holding  evidence  of  custom  of  banks  to  loan  securities  for 
inspection  inadmissible  in  action  on  bond  of  president  given  for  faithful  per- 
formance of  duty. 

Cited  in  note  in  68  L.R.A.  693,  on  custom  to  permit  fall  of  adjoining  land. 
Ownership  of  mines. 

Cited  in  Verdolite  Co.  v.  Richards,  7  North.  Co.  Rep.  113,  on  mineral 
rights. 

Cited  in  notes  in  24  A.  S.  R.  654;  17  L.  ed.  U.  S.  449, — on  ownership  of 
mines. 

21  AM.  REP.   62,  SCULLY  T.  KIRKPATRICK,   70  PA.   324. 
Forfeiture  or  discharge  of  bond. 

Cited  in  Ringeman  v.  State,  136  Ala.  131,  34  So.  351,  holding  sureties  on 
recognizance  bond  discharged  by  death  of  one  arrested;  Foulke  v.  Com.  90  Pa. 
^57,  7  W.  N.  C.  174;  Bauerle  v.  Fox,  8  Pa.  Dist.  R.  45,  22  Pa.  Co.  Ct.  3,— 
holding  bond  for  appearance  of  one  arrested,  forfeited  by  his  failure  to  ap- 
pear;  Com.  v.  Phillips,  8  Kulp,  230,  to  point  that  relief  may  be  obtained  in 
equity. 
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Distinguished  in  Com.  v.  Meeser,  19  Pa.  Super.  Ct.  1,  holding  right  to  recover 
on  forfeited  recognizance  is  not  affected  by  failure  of  clerk  to  record  forfei- 
ture. 
Excuse  for  nonperformance  or  nonpayment. 

Cited  in  Dolan  v.  Rodgers,  149  N.  Y.  489,  44  N.  E.  167,  holding  performance 
of  contract  excused  by  interference  by  one  for  whom  work  being  done;  Dixon 
V.  Breon,  22  Pa.  Super.  Ct.  340,  holding  vendor  agreeing  to  furnish  certain 
timber  relieved  from  liability  by  destruction  of  forest  by  fire  starting  at  dis- 
tant point;  Smith  v.  Penn  Mut.  L.  Ins.  Co.  11  W.  N.  C.  295,  holding  that 
sickness  of  insured  is  no  excuse  for  nonpayment  of  premiums;  Phillips  v. 
Chester  Coimty,  1  Chester  Co.  Rep.  125.  holding  assignment  for  creditors  by 
depositary  no  excuse  for  county  treasurer's  failure  to  pay  over  funds;  Wolf 
v.  Altmeyer,  8  Pa.  Dist.  R.  408,  30  Pittsb.  L.  J.  N.  S.  27,  holding  that  impos- 
sibility of  performance  does  not  prevent  recovery  upon  quantum  meruit  for 
services  rendered  prior  to  its  becoming  so. 

Cited  in  notes  in  40  L.  ed.  U.  S.  518,  on  what  will  excuse  nonperformance  of 
contract;  99  A.  D.  216,  on  act  of  God,  of  law,  or  of  obligee  as  excuse  for  fail- 
ure of  surety  or  bail  to  produce  principal;  4  L.R.A.(N,S.)   899,  on  insanity  or 
illness  as  act  of  Qod. 
National  bankruptcy  act  as  suspending  state  law. 

Cited  in  Ex  parte  Crawford,  83  C.  C.  A.  474,  164  Fed.  769  (affirming  154 
Fed.  761),  holding  operation  of  state  statute  relating  to  arrest  of  debtor  con- 
cealing property  to  defraud  creditors  not  suspended  by  national  bankruptcy 
act;  Gregg  v.  Hilsen,  12  Phila.  348,  34  Phila.  Leg.  Int.  20,  sustaining  right 
of  creditors  of  partnership  to  proceed  against  partner  leaving  county  with  as- 
sets, under  statute  for  removal  of  assets  with  intention  to  defraud  creditors 
notwithstanding  bankruptcy  law;  Bates  v.  Rowley,  11  Phila.  210,  33  Phila. 
Leg.  Int.  202,  on  national  bankruptcy  act  as  superseding  act  abolishing  im- 
prisonment for  debt;  Johnson  v.  Crawford,  154  Fed.  761,  holding  that  national 
bankruptcy  act  suspends  state  insolvency  laws  only  so  far  as  two  are  in 
conflict. 

Cited  in  note  in  45  L.R.A.  190,  on  effect  of  bankrupt  law  on  proceedings 
for  arrest  under  state  insolvent  laws. 

21   AM.   REP.   66,  NOBLE  t.  THOMPSON  OIL  CO.   70   PA.   S54. 
Examination  of  or  attack  on  Judgment  of  another  state. 

Cited  in  Com.  v.  Bolich,  18  Pa.  Co.  Ct.  401,  holding  divorce  rendered  by- 
court  of  another  state  subject  to  attack  for  want  of  jurisdiction  of  court; 
Price  V.  Schaeffer,  161  Pa.  630,  25  L.R.A.  699,  29  Atl.  279,  34  W.  N.  C.  442, 
sustaining  right  to  impeach  judgment  of  court  of  another  state  by  contradic- 
ting record;  Dalrymple's  Estate,  31  Pa.  Co.  Ct.  177;  Haight  v.  Nolt,  14  Pa. 
Dist.  R.  43,  21  Lane  L.  Rev.  273;  Crumlish  v.  Central  Improv.  Co.  38  W.  Va. 
390,  45  A.  8.  R.  872,  23  L.R.A.  120,  18  S.  E.  466,— sustaining  power  of  court's 
of  one  state  to  examine  judgments  rendered  in  another  and  sought  to  be  en- 
forced in  former  to  determine  whether  court  had  jurisdiction;  Guthrie  v. 
Lowry,  84  Pa.  533,  84  Phila.  Leg.  Int.  320;  Schnader  v.  Bender,  19  Lane.  L. 
Rev.  193,  8  North.  Co.  Rep.  263;  Tiggle  v.  Leath,  14  Luzerne,  Leg.  Reg.  41, — 
on  conclusiveness  of  judgment  of  sister  state. 

Cited  in  note  in  103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  juris- 
diction of  anothsdr  state  are  open. 
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Force  of  Jadg^ineiit  rendered  withont  jurisdiction. 

Cited  in  Missouri  P.  R.  Co.  v.  Sharitt,  43  Kan.  376,  19  A.  S.  R.  143,  8 
L.R.A.  386,  23  Pac.  430;  McPhee  v.  Gomer,  6  Colo.  App.  461,  41  Pac.  836,— 
holding  judgment  against  garnishee,  void  in  absence  of  court's  jurisdiction  of 
debtor;  Weller  v.  Western  State  Bank,  18  Okla.  478,  90  Pac.  877,  holding  that 
garnishee  paying  void  judgment  is  not  discharged  as  against  subsequent  valid 
judgment;  Grover  &  B.  Sewing  Mach.  Co.  v.  Radcliffe,  137  U.  S.  287,  34  L.  ed. 
670,  11  Sup.  Ct.  Rep.  92,  holding  that  one  state  is  not  bound  by  judgment  of 
another  state  rendered  contrary  to  laws  of  former  state;  Messinger  v.  Mantz, 
22  W.  N.  C.  107,  on  duty  of  garnishee  to  pay  in  obedience  to  judgment  ren- 
dered by  justice  of  peace  without  jurisdiction. 

Cited  in  note  in  76  A.  D.  671,  on  jurisdiction  in  rem  in  cases  where  person 
is  in  another  state  or  country. 
Rights  of  creditors,  assignee,  etc. 

Cited  in  Willis  v.  Curtze,  203  Pa.  Ill,  62  Atl.  6;  Morris  v.  Weeber,  20 
Lane.  L.  Rev.  228;  Homer's  Estate,  7  Pa.  Dist.  R.  63;  Jarecki  Mfg.  Co.  v. 
Hart  Bros.  6  Pa.  Super.  Ct.  422, — holding  attaching  creditor  entitled  to 
no  greater  rights  in  fund  than  debtor  possessed  at  time  of  attachment;  Op- 
dyke  v.  Murphy  Iron  Works,  10  Pa.  Dist.  R.  68,  holding  that  debt  due  by  one 
foreign  corporation  to  another,  which  is  not  payable  within  jurisdiction  can- 
not be  attached,  even  though  debtor  corporation  is  doing  business  within  the 
jurisdiction;  Morris  v.  Weeber,  12  Pa.  Dist.  R.  C21,  20  Lane.  L.  Rev.  228, 
holding  unaccepted  draft  given  to  creditor  valid  as  against  subsequent  at- 
tachment by  another  party;  City  Bank  v.  Easton  Boot  &  Shoe  Go.  6  North. 
Co.  Rep.  21,  holding  that  "creditors"  entitled  to  pe  protected  against  failure 
to  file  chattel  mortgage  are  judgment  creditors  only,  or  those  with  lien  of  at- 
tachment. 

Cited  in  notes  in  78  A.  S.  R.  60,  on  rights  passing  by  assignment  of  judg- 
ment; 78  A.  S.  R.  48,  on  assignability  of  judgments  at  common  law  and  under 
statutes;  78  A.  S.  R.  63,  as  to  what  equities  assignee  of  judgment  takes  sub- 
ject to. 
—  As  affected  by  want  of  notice. 

Cited  in  Hess's  Estate,  27  Pa.  Super.  Ct.  498,  holding  that  judgment  in 
favor  of  garnishee  in  execution  attachment  is  not  conclusive  as  against  debt- 
or's assignee  who  had  no  notice  of  proceedings;  Philllips's  Estate,  206  Pa.  626, 
97  A  S.  R.  760,  65  Atl.  216,  holding  assignee  of  chose  in  action  giving  no  no- 
tice of  assignment  to  holder  of  fund,  entitled  to  priority  over  subsequent  as- 
signee who  has  given  notice;  Work  v.  Prall,  26  Pa.  Super.  Ct.  104,  denying 
right  of  assignee  of  judgment  taking  without  notice  to  judgment  debtor,  to 
compel  payment  by  latter  after  prior  payment  to  assignor;  Hageman's  Estate, 
19  Phila.  76,  46  Phila.  Leg.  Int.  226,  6  Pa.  Co.  Ct.  676,  holding  that  assign- 
ment to  attorney  of  interest  in  legacy  is  not  affected  by  want  of  notice  on 
part  of  attaching  creditor  of  one  entitled  thereto. 

«1   AM.  REP.    75,  BROWN  v.  REED,    79   PA.   S70. 
Rights  of  bona  fide  holder. 

Cited  in  Bank  of  Commerce  v.  Ginocchio,  27  Mo.  App.  661,  holding  maker  of 
draft  liable  to  bona  fide  holder  receiving  same  from  one  to  whom  it  had  been 
delivered  by  mistake;  First  Nat.  Bank  v.  Johns,  22  W.  Va.  520,  46  A.  R.  506, 
holding  maker  of  note  induced  to  sign  by  fraud  liable  to  bona  fide  holder; 
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Cason  V.  Grant  County  Deposit  Bank,  97  Ky.  487,  63  A.  S.  R.  418,  31  S.  W. 
40,  sustaining  right  of  bona  fide  holder  to  recover  on  note  left  with  payee 
upon  agreement  that  same  was  not  to  be  negotiated. 

Cited  in  reference  note  in  47   A.  R.  601,  on  liability  on  negotiable  instru- 
ment signed  under  representation  that  it  was  instrimient  of  different  charac- 
ter. 
—  Of  altered  Instrnment. 

Cited  in  Scofield  v.  Ford,  66  Iowa,  370,  9  N.  W.  309,  holding  one  signing  in- 
strument which  is  afterwards  severed  so  as  to  leave  note  not  liable  thereon  to 
bone  fide  holder;  Mater  ▼.  American  Nat.  Bank,  8  Colo.  App.  326,  46  Pac.  221, 
sustaining  right  of  bona  fide  holder  to  recover  on  note  from  which  clause 
limiting  some  terms  had  wrongfully  been  removed;  Hackett  v.  First  Nat.  Bank, 
114  Ky.  193,  70  S.  W.  664,  holding  bona  fide  holder  of  note  given  for  five  hun- 
dred dollars  raised  by  adding  words  "twenty"  before  five  and  "fifty"  after 
hundred  in  spaces  left  in  blank,  entitled  to  recover  thereon;  Greenfield  Sav. 
Bank  v.  Stowell,  123  Mass.  196,  26  A.  R.  67,  holding  note  by  several  makers 
avoided  in  hands  of  bona  fide  holder  as  to  makers  not  consenting  to  altera- 
tion of  amount  by  comakers;  Simmons  v.  Atkinson  &  L.  Co.  69  Miss.  862,  23 
L.R.A.  699,  12  So.  263,  holding  note  avoided  in  hands  of  innocent  holder  in 
which  words  "or  bearer"  and  "at"  have  been  inserted;  Bank  of  Ohio  Valley 
V.  Lockwood,  13  W.  Va.  392,  31  A.  R.  768,  holding  makers  of  note  which  has 
been  altered  liable  on  renewal  to  bona  fide  holder;  Kulb  v.  United  States,  18 
Ct.  CI.  660,  denying  liability  to  holder  of  treasury  certificate  which  has  been 
materially  altered;  Knoxville  Nat.  Bank  v.'  Clark,  61  Iowa,  264,  33  A.  R.  129, 
1  N.  W.  491,  denying  right  of  bona  fide  holder  to  recover  on  note  given  for 
10  dollars  but  raised  to  110;  Alexander  v.  Buckwalter,  17  Pa.  Super.  Ct.  128, 
18  Lane.  L.  Rev.  233  (affirming  17  Lane.  L.  Rev.  366,  8  Del.  Co.  Rep.  74), 
denying  liability  of  maker  on  note  materially  altered  after  leaving  his  posses- 
sion. 

Cited  in  reference  notes  in  42  A.  R.  134,  on  liability  of  maker  on  altered 
instruments;  26  A.  R.  260,  on  liability  on  altered  instrument  executed  in 
such  manner  as  to  render  alteration  possible;  14  A.  S.  R.  377,  on  liability  to 
bona  fide  holder  of  instrument  left  in  such  condition  as  to  be  easily  altered 
without  detection. 

Cited  in  notes  in  11  A.  S.  R.  318;  4  A.  S.  R.  26;  86  A.  S.  R.  120,— on  effect 
upon  rights  of  parties  of  alteration  of  instrument  facilitated  by  negligence  of 
maker;  36  L.R.A.  466,  on  adding  interest  caluse  as  change  effecting  bona  fide 
holders;  3  L.R.A.  726,  on  effect  of  consent  to  alteration  of  note;  22  L.R,A.(N.S.) 
265,  on  effect  of  detachment  of  paper  modifying  terms  bill  or  note  up<m  rights  of 
subsequent  bona  fide  purchaser. 
What  is  negligence  on  part  of  maker  of  note  or  of  depositor. 

Cited  in  Robb  v.  Pennsylvania  Co.  3  Pa.  Super.  Ct.  254,  40  W.  N.  C.  129, 
holding  depositor  not  guilty  of  negligence  in  having  rubber  stamp  containing 
fac  simile  of  his  bank  signature;  Leas  v.  Wells,  101  Pa.  57,  47  A.  R.  699,  12 
W.  N.  C.  448,  holding  maker  of  note  not  guilty  of  negligence  in  leaving  small 
space  after  figure  eight  so  that  addition  of  "0"  was  possible. 

Cited  in  reference  note  in  31  A.  R.  131,  on  negligence  in  signing  an  instru- 
ment capable  of  change  by  separation  to  a  note. 
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Materiality  of  alteration. 

Cited  in  notes  in  14  A.  D.  233,  on  alteration  of  memorandum  constituting 
part  of  bill  or  note;  86  A.  S.  R.  101,  on  materiality  of  alteration  of  memoran- 
da; 86  A.  S.  R.  101,  on  materiality  of  alteration  of  subject-matter,  etc.,  of 
written  instrument. 

21  AM.   REP.    78,  JARECHI  v.   PHIIiHARMOXIG   SCO.    79   PA.   408. 
Wbat  const! tntes  personal  property. 

Cited  in  Fratt  v.  Whittier,  68  Cal.  126,  41  A.  R.  261,  holding  kitchen  range, 
and  boiler,  patent  water  filter,  and  mosquito  screens,  part  of  realty;  Capehart 
V.  Foster,  61  Minn.  132,  62  A.  S.  R.  682,  63  N.  W.  267,  holding  gas  fixtures 
screwed  to  ends  of  pipes  personal  property;  L*Hote  v.  Fulham,  51  La.  Ann. 
780,  25  So.  655;  Frank  Adam  Electric  Co.  v.  Gottlieb,  112  Mo.  App.  220,  86 
S.  W.  901;  Penn  Mut.  L.  Ins.  Co.  v.  Thackara,  11  W.  N.  C.  391  (affirming  16 
Phila.  264,  38  Phila,  Leg.  Int.  139,  10  W.  N.  C.  104 ),— holding  gas  fixtures 
personal  property;  Latta  v.  Cambridge  Springs  Co.  25  Pa.  Co.  Ct.  310,  hold- 
ing fire  apparatus  personal  property  not  subject  to  mechanic's  lien;  National 
Bank  v.  North,  160  Pa.  303,  28  Atl.  694,  on  steam  heating  apparatus  in  house 
as  fixtures;  Venango  Lodge  No.  255,  I.  O.  0.  F.  v.  Crawford,  18  Pa.  Dist.  R. 
665,  holding  that  gas  fixtures  are  personal  property;  Daniels  v.  Detwiler,  16 
Lane.  L.  Rev.  165,  14  Montg.  Co.  L.  Rep.  58,  holding  that  gas  fixtures  do  not 
pass  by  sale  of  realty  in  absence  of  intent  that  they  shall  be  included;  Moore's 
Estate,  9  Pa.  Dist.  R.  675,  on  what  constitute  fixtures. 

Cited  in  reference  note  in  29  A.  R.  404,  on  heating  and  lighting  fixtures  as 
part  of  realty. 

Cited  in  notes  in  17  A.  D.  692;  26  A.  R.  287, — on  what  are  fixtures. 

21  AM.  REP.    80,   MEXTZ  v.   ARMENIA  F.   INS.   CO.    70   PA.   478. 
Snbmisston  to  arbitration. 

Cited  in  Mitchell  v.  Dougherty,  33  C.  C.  A.  205,  62  U.  S.  App.  443,  90 
Fed.  639,  holding  provision  of  building  contract  requiring  submission  of 
questions  to  architects  does  not  bar  suit  where  architects  have  refused  to  act; 
Norristown  v.  Norristown  Pass  R.  Co.  148  Pa.  87,  9  Pa.  Co.  Ct.  98,  holding  agree- 
ment to  submit  to  arbitration  any  future  disputes  as  to  repairs  of  street,  re- 
vocable; Lucas  V.  Thompson,  146  Pa.  315,  23  Atl.  321,  30  W.  N.  C.  466,  on  agree- 
ment to  arbitrate  as  ousting  court  of  jurisdiction;  Acme  Coal  Co.  v.  Stroud,  5 
Lack  L.  Rev.  169,  holding  that  agreement  by  two  contracting  parties  to  submit 
to  arbitrators  mutually  chosen,  any  dispute  arising  out  of  contract  is  revocable; 
Phcenix  Pottery  Co.  v.  Griffin,  1  Chester  Co.  Rep.  390,  39  Phila.  Leg.  Int.  119, 
holding  that  either  party  might  refuse  to  refer  and  might  resort  to  courts  under 
ag^reement  to  refer  disputes  during  term  of  lease  to  arbitrators  mutually 
chosen. 

Cited  in  notes  in  15  L.R.A.  143,  on  agreement  to  arbitrate  as  a  bar  to  an  action; 
3  E,  R.  C.  387,  on  effect  of  arbitration  clause  in  contract. 
—  Effect  of  provisions  for  in  policy  on  right  to  sne. 

Cited  in  Continental  Ins.  Co.  v.  Wilson,  45  Kan.  250,  23  A.  S.  R.  720,  26  Pac. 
629,  holding  agreement  that  differences  may  be  submitted  to  arbitration  not 
condition  precedent  to  action  on  policy;  Nurney  v.  Fireman's  Fund  Ins.  Co. 
63  Mich.  633,  6  A.  S.  R.  338,  30  N.  W.  350,  holding  right  to  bring  action  on 
policy  not  barred  by  agreement  to  arbitrate;  Kearney  v.  Washtenaw  Mut.  F. 
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Ins.  Co.  126  Mich.  246,  85  N.  W.  733,  holidog  matters  iu  dispute  only,  included  in 
provision  to  arbitrate  loss  under  policy;  Schollenberger  v.  Phcenix  Ins.  Co.  5 
W.  N.  C.  366,  holding  insured's  right  of  action  on  policy  not  affected  by  stipulation 
not  to  sue  before  dispute  submitted  to  arbitrators ;  Wright  v.  Susquehanna  Mut. 
F.  Ins.  Co.  110  Pa.  29,  20  Atl.  716,  42  Phila.  Leg.  Int.  258,  holding  right  to 
bring  action  on  policy  not  prevented  by  provision  requiring  arbitration  as  to 
loss  when  demanded  by  either  party,  which  demand  was  never  made;  Manchester 
F.  Ins.  Co.  V.  Simmons,  12  Tex.  Civ.  App.  607,  35  S.  W.  722,  holding  right  to 
bring  action  on  policy  not  affected  by  clause  requiring  arbitration  in  case  of  dis- 
agreement, where  parties  have  not  disagreed;  Chapman  v.  Rockford,  89  Wis. 
572,  28  L.R.A.  405,  62  N.  W.  422,  holding  insurance  relieved  of  liability  for 
refusal  of  insured  to  proceed  with  arbitration  as  required  by  policy;  Sands  v. 
Dwelling-House  Ins.  Co.  26  Pittsb.  L.  J.  N.  S.  318,  holding  arbitration  not 
condition  precedent  to  action  where  insurer  denies  both  liability  and  amount 
of  loss;  IMrich  y.  National  Ins.  Co.  42  U.  C.  Q.  B.  141,  on  arbitration  as  con- 
dition precedent  to  action  on  insurance  policy. 

Cited  in  reference  notes  in  6  A.  S.  R.  341,  on  effect  of  provision  in  insurance 
policy  for  arbitration;  9  A.  S.  R.  607,  on  arbitration  as  prerequisite  to  suit  on 
policy  providing  for  arbitration  on  request. 

Cited  in  notes  in  14  A.  D.  297,  on  ousting  courts  of  jurisdiction  by  agree- 
ment to  submit  to  arbitration;  15  L.R.A.(N.S.)  1056,  1067,  on  arbitration  as 
condition  precedent  to  action  on  insurance  policy. 

—  Validity  of  provision  for  In  policy. 

Cited  in  Smith  v.  Preferred  Masonic  Mut  Acci.  Asso.  51  Fed.  520;  Kahnweiler 
V.  Phoenix  Ins.  Co.  57  Fed.  562, — ^holding  provision  in  policy  requiring  arbitration 
as  to  amount  of  loss  in  case  of  dispute  before  action  on  policy  valid;  Prudent 
Patricians  v.  Marr,  20  App.  D.  C.  363;  Bauer  v.  Samson  Lodge,  K.  P.  102  Ind.  262, 
1  N.  E.  571;  Prader  v.  National  Masonic  Acci.  Asso.  95  Iowa,  149,  63  N.  W.  601, 
—holding  provision  in  policy  requiring  arbitration  before  action,  void ;  Hartford 
F.  Ins.  Co.  V.  Bourbon  County,  115  Ky.  109,  72  S.  W.  739,  holding  agreement 
to  submit  differences  to  arbitration,  void  when  requiring  submission  of  uqestion 
as  to  total  loss;  Rea's  Appeal,  13  W.  N.  C.  546,  14  Pittsb.  L.  J.  N.  S.  135,  41 
Phila.  Leg.  Int.  196,  sustaining  right  of  parties  to  policy  to  agree  to  ai'bitrate 
dispute  before  bringing  action. 

Cited  in  reference  note  in  29  A.  R.  602,  on  validity  of  agreement  in  life 
insurance  policy  referring  question  of  liability  to  arbitrator. 

—  Revocability  of  provision  for  in  policy. 

Cited  in  Supreme  Council,  0.  C.  F.  v.  Forsinger,  125  Ind.  52,  21  A.  S.  R.  190, 
9  L.R.A.  501,  25  N.  E.  129;  Harrison  v.  Hartford  F.  Ins.  Co.  112  Iowa,  77,  83 
N.  W.  820, — holding  contract  for  arbitration  as  to  loss  under  policy  made  before 
disagreement,  revocable;  Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.  189 
Pa.  255,  69  A.  S.  R.  810,  42  Atl.  138,  43  W.  N.  C.  516,  29  Pittsb.  L.  J.  N.  S.  318; 
Seibel  v.  Firemen's  Ins.  Co.  24  Pa.  Super.  Ct.  154,  holding  naked  agreement 
to  arbitrate  loss  under  policy  revocable  before  award  agreed  upon  by  arbitrators ; 
Commercial  Union  Assur.  Co.  v.  Hocking,  115  Pa.  407,  2  A.  S.  R.  562,  8  Atl. 
589,  19  W.  N.  C.  213,  17  Pittsb.  L.  J.  N.  S.  514,  44  Phila.  Leg.  Int.  294;  Yost 
V.  McKee,  179  Pa.  381,  57  A.  S.  R.  604,  36  AtL  317,  39  W.  N.  C.  432,  27  Pittsb. 
L.  J.  N.  S.  333, — holding  agreement  to  arbitrate  loss  under  policy  requirinjif 
fobmission  to  no  particular  person,  revocable. 
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«What  will  revoke  ogreement  for  in  policy. 

Cited  in  Needy  v.  German  American  Ins.  Co.  197  Pa.  460,  47  Atl.  739,  holding 
a^rre^nent  to  arbitrate  loss  revoked  by  commencing  action  on  policy. 
« Waiver  of  provision  for  in  policy. 

Cited  in  Gibbbs  v.  Continental  Ins.  Co.  13  Hun,  611,  holding  condition  in 
policy  for  arbitration  waived  by  insurer's  denial  of  liability  for  loss;  Famum 
V.  Phoenix  Ins.  Co.  83  Cal.  246,  17  A.  S.  R.  233,  23  Pac.  869;  German-American 
Ins.  Co.  V.  Etherton,  25  Neb.  505,  41  N.  W.  406;  Lang  v.  Eagle  Fire  Co.  12  App. 
Div.  39,  42  N.  Y.  Supp.  539;  Union  Pass.  R.  Co.'s  Appeal,  2  Pennyp.  434,  hold- 
ing agreement  to  arbitrate  loss  under  policy  waived  by  denial  of  liability. 
Waiver  of  condition  in  policy  generally. 

Cited  in  Rice  v.  Palatine  Ins.  Co.  17  Pa.  Super.  Ct.  261,  holding  filing  sworn 
proofs  of  loss  waived  by  inspector's  reducing  statements  to  writing  and  insurer's 
sending  adjuster  to  adjust  loss. 
Validity  generally  of  agreements  ousting  jurisdiction  of  court. 

Cited  in  Sanford  v.  Commercial  Travelers'  Mut.  Acci.  Asso.  86  Hun,  380,  33 
N.  Y.  Supp.  512,  holding  stipulation  that  action  shall  be  tried  before  referee, 
void  as  ousting  court  of  jurisdiction;  Baltimore  &  O.  R.  Co.  v.  Stankard,  56  Ohio 
St  224,  60  A.  S.  R.  745,  49  L.R.A.  381,  46  N.  E.  577,  holding  rule  of  relief  depart- 
ment of  railroad  providing  that  superintendent's  decisions  shall  be  conclusive, 
void  as  ousting  court  of  jurisdiction. 
Right  of  appeal. 

Cited   in   Reilly's  Estate,   200  Pa.   288,   49   Atl.  939,   holding  that  right  to 
appeal  from  decision  of  executors  is  not  taken  away  by  provision  of  will  making 
their  decision  final. 
Effect  of  condition  against  double  insurance. 

Cited  in  note  in  20  A.  R.  323,  on  effect  of  condition  against  double  insurance 
as  invalidating  both  policies. 

SI  AM.  lUSP.  8S,  HUNTER  v.  COM.  79  PA.  50S. 
Joinder  of  offenses  in  same  indictment. 

Cited  in  Staeger  v.  Com.  14  Pittsb.  L.  J.  N.  S.  231,  holding  that  courts  for 
misdemeanor  and  felony  may  be  joined  in  same  indictment;  Com.  v.  Grube,  57 
Pittsb.  L.  J.  691,  holding  indictment  bad  for  duplicity  where  two  offenses 
eommitted  on  different  days  and  based  upon  entirely  different  violations  of 
law,  are  contained  in  one  count. 

Cited  in  notes  in  58  A.  D.  250,  on  joinder  of  counts  for  several  offenses  in 
same  indictment;  9  L.R.A.  183,  on  joinder  of  felonies  and  misdemeanors. 
Conviction  of  attempt  to  commit  crime. 

Cited  in  Com.  v.  Flaherty,  25  Pa.  Super.  Ct.  490,  holding  one  properly 
convicted  of  attempt  to  commit  larceny  by  breaking  window  though  driven  away 
before  making  entry. 

Cited  in  reference  note  in  17  A.  S.  R.  774,  on  right  to  convict  of  lesse^  degree 
of  crime  charged  in  indictment. 

ai   AM.   REP.   89,   THORNE  v.   TRAVEIiliERS'   INS.   CO.    80   PA.    15. 
Effect  of  noncompliance  with  statute  generally. 

Cited  in  Johnson  v.  Hulings,  103  Pa.  498,  49  A.  R.  131,  13  W.  N.  C.  496,  14 
Pittsb.  L.  J.  N.  S.  201,  40  Phila.  Leg.  Int.  374,  denying  right  to  commissions  of 
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broker  failing  to  procure  license  as  required  by  statute;  Atherton  ▼.  Wilkes- 
Barre,  14  Luzerne  Leg.  Reg.  331,  holding  contract  by  foreign  pavement  company^ 
which  has  not  complied  with  statute,  void. 

Distinguished  in  Eagle  Roller-Mill  Co.  v.  Dillman,  67  Minn.  232,  69  N.  W. 
910,   holding  that   failure  of   principal   to   supply   agent   with   scales   required 
by  statute  is  no  defense  to  sureties  on  agent's  bond  in  action  for  misuse  of 
receipts  of  sales. 
Effect  of  noncompltance  by  foreign  corporation  with  statute. 

Referred  to  as  leading  case  in  Com.  v.  Shober,  14  Lane.  L.  Rev.  164,  3  Pa. 
Super.  Ct.  554,  holding  that  noncompliance  by  foreign  corporation  with  statute 
requiring  filing  statement  will  not  prevent  indictment  of  agent  for  embezzle- 
ment. 

Cited  in  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727,  28  L.  ed.  1137,  5  Sup. 
Ct.  Rep.  739,  holding  that  contract  for  manufacture  of  certain  machinery  by 
foreign  corporation  does  not  constitute  doing  business  within  state  requiring 
certificate;  Dudley  v.  Collier,  87  Ala.  431,  13  A.  S.  R.  55,  6  So.  304,  holding 
agent  of  foreign  corporation  loaning  money  in  state  without  complying  with 
statute  not  entitled  to  commission  on  loans;  Holmes  Co,  v.  Barnard,  15  W.  N. 
C.  110,  holding  vendee  receiving  goods  from  foreign  corporation  failing  to  comply 
with  statute  bound  to  pay  therefor  notwithstanding  such  noncompliance;  Wright 
v.  Lee,  2  S.  D.  596,  51  N.  W.  706,  denying  right  of  foreign  corporation  to  exercise 
franchise  in  another  state  before  compliance  with  laws  of  latter  state;  Equitable 
Mut.  F.  Ins.  Co.  V.  McCrea,  3  Dl.  C.  C.  110,  on  effect  of  noncompliance  with  stat- 
ute by  foreign  corporation. 

Cited  in  reference  notes  in  23  A.  R.  641,  on  applicability  of  statute  affecting 
foreign  corporations  to  corporation  selling  patented  article;  23  A.  R.  642,  on 
rights  of  foreign  corporation  to  defend  action  on  its  contract  on  ground  of  its 
noncompliance  with  statute;  3  A.  S.  R.  699,  on  requirements  that  may  be  exacted 
of  foreign  corporation;  13  A.  S.  R.  60,  on  necessity  of  foreign  insurance  company 
complying  with  state  laws. 

Cited  in  note  in  1  L.R.A.(N.S.)    658,  on  compelling  designation  by  foreign 
corporation  of  person  on  whom  process  may  be  served  as  condition  of  right  to  do 
buisness. 
—  On  validity  of  Its  contracts. 

Cited  in  McCanna  &  F.  Co.  v.  Citizens'  Trust  &  Surety  Co.  35  L.R.A.  236, 
24  C.  C.  A.  11,  39  U.  S.  App.  332,  76  Fed.  420,  6  Pa.  Dist.  R.  25  (affirming  74  Fed. 
697),  holding  bond  insuring  foreign  corporation  against  dishonesty  of  em- 
ployees, void  for  failure  of  corporation  to  file  statement  required  by  statute; 
Pittsburgh  Const.  Co.  v.  West  Side  Belt  R.  Co.  11  L.R.A.(N.S.)  1145,  83  C.  G 
A.  501,  154  Fed.  929,  16  Pa.  Dist.  R.  670,  holding  contract  to  perform  wor^ 
entered  into  by  foreign  corporation  before  complying  with  statute  as  to  doing 
business  in  state,  void;  Ehrhardt  v.  Robertson  Bros.  78  Mo.  App.  404,  holding 
note  given  foreign  corporation  failing  to  comply  with  statute  as  to  doing  busi- 
ness in  state,  void;  De  La  Vergne  Refrigerating  Mach.  Co.  v.  Kolischer,  214  Pa. 
400,  63  Atl.  971,  holding  contract  by  foreign  corporation  before  complying  with 
statute,  void. 

Cited  in  notes  in  24  L.R.A.  316,  on  validity  of  contracts  by  foreign  corpora- 
tions which  have  not  complied  with  statutory  conditions  as  to  doing  business 
where  a  penalty  is  imposed;  4  L.R.A.(N.S.)    691,  on  imposition  of  penalty  as 


Digitized  by 


Google 


25  NOTES  ON  AMERICAN  REPORTS.  [89 

affecting  validity  of  contract  made  by  foreign  corporation  without  complying 
with  the  statutory  conditions  of  doing  business. 
«Oii  right  to  sue. 

Cited  in  Pittsburgh  Const.  Co.  v.  West.  Side  Belt  R.  Co.  151  Fed.  125;  Katz 
V.  Herrick,  12  Idaho,  1,  86  Pac.  873, — holding  foreign  corporation  failing  to 
comply  with  statute  as  to  doing  business  in  state,  not  entitled  to  maintain  action 
on  contract;  Wildwood  Pavilion  Co.  v.  Hamilton,  7  Pa.  Dist.  R.  747,  22  Pa.  Co.  Ct. 
68,  43  W.  N.  C.  303,  holding  foreign  corporation  failing  to  register  in  state 
as  required  by  statute  cannot  maintain  action  upon  contract  of  subscription; 
Association  v.  Fenner,  13  Phila.  107,  36  Phila.  Leg.  Int.  124,  holding  failure 
of  corporation  to  comply  with  directory  statute  as  to  filing  name  no  bar  to 
scire  facias  on  mortgage;  Gilbert  v.  State  Ins.  Co.  3  Kan.  App.  1,  44  Pac. 
442;  Mutual  Ben.  L.  Ins.  Co.  v.  Bales,  92  Pa.  352,  38  Phila.  Leg.  Int.  253,— 
holding  foreign  insurance  company  failing  to  comply  with  statute  as  to  agents 
acting  in  state  not  entitled  to  enforce  bond  of  agent  for  failure  of  latter  to 
account;  Taber  v.  Interstate  Bldg.  &  L.  Asso.  91  Tex.  92,  40  S.  W.  964,  holding 
procuring  of  permit  by  foreign  corporation  to  do  business  in  state  condition  pre- 
cedent to  maintenance  of  action ;  West  Jersey  Mfg.  Co.  v.  Armour,  12  Pa.  Super. 
Ct.  443,  on  right  of  foreign  corporation  failing  to  register  as  required  by  statute 
to  enforce  contract  of  sale;  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187  Pa.  526,  43  W. 
N.  C.  136,  41  Atl.  523,  on  compliance  with  statute  by  foreign  corporation  as 
condition  precedent  to  maintaining  action  in  state;  Re  Elmira  Steel  Co.  5  Am. 
Bankr.  Rep.  505,  109  Fed.  456,  denying  right  of  foreign  corporation  to  maintain 
action  on  contracts  without  first  filing  certificate  in  state. 
-« Effect  of  subsequent  compliance  on  right  to  sue. 

Cited  in  American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  526,  9  L.R.A.(N.S.) 
1176,  108  N.  W.  15,  holding  that  compliance  with  statute  by  foreign  corporation 
after  entering  into  contract  will  not  permit  it  to  maintain  action  thereon; 
Delaware  River  Quarry  &  Constr.  Co.  v.  Bethleham  &  N.  Street  R.  Co.  7  North 
Co.  Rep.  337,  holding  that  registration  after  work  completed  and  before  suit 
will  not  confer  right  of  action. 
Effect  of  failure  of  agent  of  foreign  corporation  to  comply  ivith  statute. 

Cited  in  Lasher  v.  Stimson,  145  Pa.  30,  29  W.  N.  C.  404,  23  Atl.  652,  holding 
agent  of  foreign  corporation  failing  to  register  in  state  liable  personally  on 
contracts  made  on  behalf  of  corporation. 
Power  of   legislature   over   foreign   corporations. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Brim,  111  Ind.  281,  12  N.  E.  315,  sustaining 
power  of  legislature  to  impose  conditions  upon  foreign  corporation  seeking 
to  do  business  in  state;  iEtna  F.  Ins.  Co.  v.  Reading,  21  W.  N.  C.  209,  45  Phila. 
Leg.  Int.  354,  13  Atl.  451,  on  power  of  legislature  to  impose  conditions  upon 
foreign  corporations  doing  business  in  state;  Pambina  ConSol.  Min.  &  Mill.  Co. 
V.  Com.  13  W.  N.  C.  521,  on  validity  of  oflice  license  fee  imposed  upon  foreign 
corporations. 
Wtiat  is  doing  business  in  state. 

Cited  in  Miller  v.  Williams,  27  Colo.  34,  59  Pac.  740,  holding  purchase  of 
notes  secured  by  trust  deeds  not  doing  business  in  state;  Booth  v.  Weigand,  30 
Utah,  135,  10  L.R.A.(N.S.)  693,  83  Pac.  734  (reversing  on  rehearing  28  Utah, 
372,  79  Pac.  570),  holding  that  taking  assignment  of  claims  to  bring  actions 
thereon  is  not  doing  business  requiring  compliance  with  statute;  East  Side 
Bank  v.  Columbia  Tanning  Co.  170  Pa.  1,  32  Atl.  539  (affirming  15  Pa.  Co.  Ct. 
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357),  on  confessing  judgment  as  doing  business  in  state;  List  v.  Com.  118  Pa. 
322,  1  Inters.  Com.  Rep.  784,  20  W.  N.  C.  393,  12  Atl.  277,  45  Phila.  Leg.  Int. 
207,  18  Pittsb.  L.  J.  N.  S.  333,  holding  foreign  insurance  company  sending 
employee  into  state  to  inspect  risks  bound  to  comply  with  statute  as  to  doing 
business  in  state;  Delaware  River  Quarry  &  Const  Co.  v.  Bethlehem  &  N.  Street 
R.  Co.  7  North.  Co.  Rep.  193,  holding  that  making  written  executory  agree- 
ment by  foreign  corporation  for  future  work  within  state,  is  not  of  itself  "doing 
business;"  Buffalo  Refrigerating  Mach.  Co.  v.  Penn.  Heat  &  Power  Co.  102  C. 
C.  A.  196,  178  Fed.  696,  holding  purchasing  and  assembling  necessary  parts 
to  complete  plant  agreed  to  be  constructed,  "doing  business  within  state." 
Validity  of  contract  generally. 

Cited  in  Fidelity  &  D.  Co.  v.  Moshier,  151  Fed.  806,  holding  administrator's 
bond  procured  by  false  representations  as  to  condition  of  estate,  void  as  to 
creditors  privy  to  fraud;  Peet  v.  Knight,  2  Pa.  Co.  Ct.  445,  holding  bond  by 
assignee  of  mail  contract  subject  without  consent  of  postmaster  general,  void; 
Martachowski  v.  Orawitz,  14  Pa.  Super.  Ct.  175,  holding  contract  of  sale  of  liquor 
license  which  vendor  did  not  own,  void;  Western  Massachusetts  Mut.  F.  Ins.  Co. 
V.  Girard  Point  Storage  Co.  6  Pa.  Dist.  R.  54,  19  Pa.  Co.  Ct.  113,  holding  contract 
between  board  of  school  directors  and  corporation  of  which  director  stock- 
holder for  erection  of  building,  void;  Collins  v.  Metropolitan  L.  Ins.  Co.  27  Pa. 
Super.  Ct.  353,  holding  insurance  company  entitled  on  grounds  of  public  policy 
to  deny  liability  on  policy  on  life  of  one  who  was  executed  for  murder. 
Admissibility  of  parol  evidence. 

Cited  in  Hensley  v.  Rose,  76  Ala.  373,  holding  parol  evidence  admissible  in 
action  for  wrongful  attachment  to  show  what  property  seized  where  return  silent 
on  subject;  State  v.  Gome,  79  Mo.  600,  holding  parol  evidence  admissible  to  show 
that  paper  offered  as  certified  copy  of  decree  to  be  forgery. 
Admissibility  of  evidence  as  part  of  record. 

Cited  in  Auer  v.  Mauser,  42  W.  N.  C.  40,  6  Pa.  Super.  Ct.  618,  holding  evi- 
dence of  conversation  between  prosecutor  and   justice  after  commencement  of 
prosecution  admissible  in  action  for  malicious  prosecution  to  rebut  presumption 
of  malice. 
Effect  of  illegality  of  contract. 

Cited  in  reference  note  in  99  A.  D.  66,  on  defense  against  recovery  of  money 
collected  on  ground  that  it  was  collected  on  unlawful  contract  or  for  illegal 
purpose. 

Cited  in  notes  in  8  A.  D.  691,  on  actions  on  illegal  contracts;  117  A.  S.  R. 
503,  on  effect  of  knowledge  of  contemplated  performance  of  contract  in  illegal 
manner;  7  L.R.A.(N.S.)  468,  on  secret  bonus  to  officer  or  director  as  affecting 
right  to  enforce  contract  against  corporation. 

21   AM.   REP.    9S,   COLEMAN  ▼.  CHAD  WICK,   80   PA.   81. 

Right  to  surface  support. 

Cited  in  Berkey  v.  Berwind- White  Coal  Min.  Co.  16  Pa.  Dist.  R.  429,  holding 
that  surface  has  absolute  right  to  surface  support  from  owner  of  underlying 
coal;  de  Saulles  v.  Percy  Min.  Co.  16  Pa.  Dist.  R.  684,  37  Pittsb.  L.  J.  N.  S. 
437,  13  Lurzene  Leg.  Reg.  Rep.  343;  Berkey  v.  Berwind-White  Coal  Min.  Co. 
33  Pa.  Co.  Ct.  372,  37  Pittsb.  L.  J.  N.  S.  419,  13  Luzerne  Leg.  Reg.  Rep.  313,— 
sustaining  right  of  surface  owner  to  enjoin  removal  of  surface  support;   Me- 
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JJade  y.  Spencer,  6  Lack.  Legal  News,  84,  to  point  that  surface  owner  has 
right  to  sufficient  support  on  severance  of  surface  and  minerals. 

Cited  in  reference  notes  in  6  A.  S.  R.  724;  31  A.  R.  160,— on  right  of  owner 
of  land  who  grants  minerals  to  another  to  surface  support. 

Cited  in  notes  in  24  A.  S.  R.  556,  on  right  of  owner  of  surface  to  support 
as  against  owner  of  subjacent  mine;  33  A.  S.  R.  447,  discussing  rights  as  to 
adjacent  and  subjacent  support;  33  A.  S.  R.  451,  on  effect  of  grants  or  special 
agreements  upon  right  of  support  of  natural  soil;  68  L.R.A.  675,  on  right  to 
subjacent  support  of  land  in  its  natural  condition  under  voluntary  agreement 
of  severance  of  surface  and  subjacent  strata;  68  L.R.A.  667,  on  right  to  sub- 
jacent support  of  land  in  its  natural  condition  under  specific  provisions;  68 
L.R.A.  688,  on  nature  of  ''right  to  support"  of  land  in  its  natural  condition; 

68  L.R.A.  693,  on  custom  to  permit  fall  of  adjoining  land;  2  L.R.A.(N.S.)  1116, 
1117,  on  right  to  subjacent  support  for  coal  lands;  17  E.  R.  C.  421,  on  duty  of 
miners  to  leave  sufficient  support  to  uphold  surface;  135  Am.  St.  Rep.  135,  136, 
138,  141,  148,  on  rights  of  owner  of  surface  as  against  owner  of  minerals  there- 
under. 

—  Waiver  of. 

Cited  in  Seitz  v.  Coal  Valley  Min.  Co.  149  111.  App.  85 ;  Burgner  v.  Humphrey, 
41  Ohio  St.  340;  Robertson  v.  Youghiogheny  River  Coal  Co.  172  Pa.  666,  33 
Atl,  706,  27  Pittsb.  L.  J.  N.  S.  67;  Weaver  v.  Berwind- White  Coal  Co.  216  Pa. 
196,  65  AtL  545, — holding  right  to  surface  support  is  not  waived  by  grant 
of  all  coal  underlying  specified  tract  of  land;  Alkhouse's  Estate,  23  Pa.  Super. 
Ct.  146,  holding  right  to  surface  support  is  not  waived  by  grant  of  mining 
privileges. 
lilabiltty  for  removal  of  surface  support. 

Cited  in  Campbell  v.  Louisville  Coal  Min.  Co.  39  Colo.  379,  10  L.R.A.(N.S.) 
822,  89  Pac.  767,  holding  lessee  of  coal  rights  liable  for  failure  to  leave  surface 
supports  although  surface  owner  reseived  royalty  on  all  coal  mined;  Silver 
Springs,  0.  &  G.  R.  Co.  v.  Van  Ness,  45  Fla.  559,  34  So.  884,  holding  grantor 
of  right  of  way  reserving  minerals  liable  for  injury  to  tracks  by  removal  of 
surface  support;  Mickle  v.  Douglas,  75  Iowa,  78,  39  N.  W.  198,  holding  lessee 
with  right  to  mine  all  coal  under  certain  tract  liable  for  removal  of  surface 
support;  Williams  v.  Gilson,  84  Ala.  228,  5  A.  S.  R.  368,  4  So.  350;  Yander 
V.  Wright  66  Ind.  319,  32  A.  R.  109;  Meisenhelter's  Will,  14  Phila.  651,  38 
Phila.  Leg.  Int.  215;  Berwind  v.  Barnes,  13  W.  N.  C.  541,  3  Pennyp.  140,  41 
Phila.  L^.  Int.  187;  Youghiogheny  River  Coal  Co.  v.  Hopkins,  198  Pa.  343, 
48  Atl.  19;  Youghiogheny  River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211  Pa.  319, 

69  L.R.A.  637,  60  Atl.  924, — holding  grantee  of  coal  rights  liable  to  surface 
owner  for  removal  of  surface  support;  Williams  v.  Hay,  120  Pa.  485,  6  A.  S. 
R.  719,  21  W.  N.  C.  469,  14  Atl.  379,  45  Phila.  Leg.  Int.  362,  holding  surface 
owner  entitled  to  absolute  right  of  surface  support;  Carlin  v.  Chappel,  101 
Pa.  348,  47  A.  R.  722,  12  W.  N.  C.  373,  13  Pittsb.  L.  J.  N.  S.  190,  40  Phila. 
Jjeg.  Int.  59,  holding  grantor  of  land  in  fee  reserving  coal  liable  for  removal 
of  surface  support. 

Cited  in  note  in  24  A.  S.  R.  657,  on  liability  of  grantee  of  minerals  for  in- 
jury to  surface  spring  by  operation  of  mine. 

Distinguished  in  Scranton  v.  Phillips,  94  Pa.  15,  8  W.  N.  C.  425,  9  Luzerne 
"Leg,  Reg.   122,  37  Phila.  Leg.  Int.  398,  holding  grantor  of  surface  reserving 
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right  to  remove  coal  according  to  own  discretion  is  not  liable  for  failure  to 
leave  surface  support. 
Rights  as  to  light  and  air. 

Cited  in  Letts  v.  Kessler,  54  Ohio  St.  73,  40  L.RA..  177,  42  N.  E.  765,  denying 
liability  for  shutting  off  light  and  air  by  erection  of  high  fence  on  own  land. 
Rights  as  to  subterranean  waters. 

Cited  in  Crescent  Min.  Co.  V.  Silver  King  Min.  Co.  17  Utah,  444,  70  A.  S. 
R.  810,  64  Pac.  244,  denying  liability  for  interfering  with  subterranean  streams 
by  digging  well  on  own  land;  Deadwood  C.  R.  Co.  v.  Barker,  14  S.  D.  558,  80 
N.  W.  619;  Case  v.  Hoffman,  100  Wis.  314,  44  L.R.A.  728,  72  N.  W.  390,— 
denying  liability  for  interruption  of  subterranean  currents  of  water;  Hathom 
V.  Natural  Carbonic  Gas  Co.  194  N.  Y.  326,  128  A.  8.  R.  555,  23  L.R.A.(N.S.) 
436,  87  N.  E.  504,  16  A.  &,  E.  Ann.  Cas.  989  (dissenting  opinion),  on  rights  as 
to  subterranean  waters. 

Cited  in  reference  note  in  31  A.  S.  R.  438,  on  landowner's  right  to  subterranean 
waters. 

Cited  in  notes  in  64  A.  D.  727,  on  rights  in  percolating  waters;  99  A.  S.  R. 
69,  on  interferences  and  diminutions  in  percolating  waters  to  which  landowner 
must  submit;  19  L.R.A.  93,  on  liability  for  intercepting  water  by  mining  opera- 
tions. 
Custom  as  to  meaning  of  terms. 

Cited  in  Anderson  v.  Whittaker,  97  Ala.  690,  11  So.  919,  holding  that  contract 
to  build  house  in  workman-like  manner  is  not  to  be  construed  according  to  any 
custom  as  to  meaning  of  "workmanlike  manner." 
Ownership  of  mines. 

Cited  in  notes  in  24  A.  S.  R.  554,  on  severability  of  title  to  surface  and 
minerals;  17  L.  ed.  U.  S.  449,  on  ownership  of  mines. 

21   AM.  REP.   97,   PHUiEDEIiPHIA  Sk  R.  R.  CO.  ▼.  HENDRICKSOX, 

80  PA.   182. 
liiability  of  railroad   for  fires. 

Cited  in  Jones  v.  Michigan  C.  R.  Co.  69  Mich.  437,  26  N.  W.  662,  holding 
railroad  guilty  of  negligence  in  failing  to  keep  right  of  way  free  of  com- 
bustible matter  so  as  to  prevent  spread  of  fires;  St.  Louis,  A.  &  T.  R.  Co.  v. 
Fire  Asso.  of  Philadelphia,  55  Ark.  163,  18  S.  W.  43;  Mississippi  Home  Ins. 
Co.  V.  Louisville,  N.  O.  &  T.  R.  Co.  70  Miss.  119,  12  So.  156;  G.  C.  &  S.  F. 
R.  Co.  V.  Holt,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  477;  Delaware,  L.  &  W. 
R.  Co.  V.  Salmon,  39  N.  J.  L.  299,  23  A.  R.  214,  holding  railroad  liable  for  iires 
caused  by  failure  to  use  spark  arrester  on  engine;  Phillips  v.  Durham  &  C.  R. 
Co.  138  N.  C.  12,  50  S.  E.  462,  3  A.  &  E.  Ann.  Cas.  384,  holding  railroad  causing 
negligent  fires  on  right  of  way  liable  for  destruction  of  property  21  miles  dis- 
tant, due  to  spreading  of  fires  over  lands  of  intervening  owners;  Doggett  v. 
Richmond  &  D.  R.  Co.  78  N.  C.  305,  holding  that  railroad  is  not  liable  for 
spread  of  fire  along  fences  for  three  fourths  mile  after  same  had  supposedly 
been  extinguished  some  time  before;  Matthews  v.  Pittsburg  &  L.  E.  R.  Co.  18 
Pa.  Super.  Ct.  10,  holding  it  question  for  jury  as  to  negligence  in  causing  fires 
after  proof  that  engine  had  sufficient  spark  arrester;  Anderson  v.  Philadelphia  & 
R.  R.  Co.  144  Pa.  461,  27  A.  S.  R.  652,  16  L.R.A.  290,  28  W.  N.  C.  470,  22  Atl. 
851,  holding  evidence  of  frequent  fires  set  by  sparks  admissible  on  question  of 
carelessness    of    railroad    company;    Thomas   v.    New    York,    C,    &    St.    L.    R. 
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Co.  182  Pa.  638,  41  W.  N.  C.  144,  38  Atl.  413,  28  Pittsb.  L.  J.  N.  S. 
194,  holding  evidence  of  numerous  other  fires  set  by  same  engine  admis- 
sible on  subject  of  negligence  in  failing  to  use  spark  arrester;  Van  Steuben  v. 
Central  R.  Co.  178  Pa.  367,  34  L.R.A.  577,  39  W.  N.  C.  217,  35  Atl.  992,  hold- 
ing evidence  that  certain  engine  threw  sparks  at  time  fire  started,  admissible 
on  question  whether  such  engine  caused  fire,  John  Hancock  Ice  Co.  v.  Perkiomen 
R,  Co.  224  Pa.  74,  73  Atl.  194,  holding  it  reversible  error  to  withdraw  from  jury 
question  as  to  whether  spark  arrester  was  of  proper  form  and  pattern;  Jen- 
nings T.  Pennsylvania  R.  Co.  37  Phila.  Leg.  Int.  157,  holding  mere  fact  of  fire 
having  taken  place  is  not  prima  facie  evidence  that  spark  arrester  was  defective, 
there  being  no  evidence  that  locomotive  had  not  approved  spark  arrester. 

Cited  in  reference  note  in  1  A.  S.  R.  533,  on  liability  for  injuries  caused  by 
fire  from  locomotives. 

Cited  in  notes  in  38  A.  D.  70,  on  liability  of  railway  company  for  fires;  38 
A.  D.  72,  on  duty  of  railway  company  in  preventing  setting  of  fires;  38  A.  D. 
75,  on  contributory  negligence  in  setting  of  fire  by  railroad;  23  A.  R.  215,  on 
railroad's  liability  for  commimication  of  fire  by  engine  of  another  company 
permitted  to  run  on  its  tracks;  1  E.  R.  C.  307,  on  liability  of  corporation  for 
accidental  injury. 
—  As  affected  by  negligence  of  owner. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.  125  Ala.  237,  50 
I/.R.A.  620,  28  So.  438,  holding  that  piling  of  cotton  near  tracks  is  not  con- 
tributory negligence  barring  action  for  negligent  burning  by  railroad;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land,  Transp.  &  Mfg.  Co.  27  Fla.  11,  17 
l*.Rj\.  33,  9  So.  661,  holding  that  owner's  maintenance  of  building  adjacent  to 
tracks  is  not  negligence  barring  recovery  for  damages  caused  by  failure  of  rail- 
road to  use  spark  arresters;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Indiana  Horse- 
shoe Co.  154  Ind.  322,  66  N.  E.  766,  holding  that  liability  of  railroad  for  negli- 
gent fires  is  not  affected  by  failure  of  owner  to  guard  buildings  near  tracks; 
Indiana  Clay  Co.  v.  Baltimore  &  O.  S.  W.  R,  Co.  31  Ind.  App.  258,  67  N.  E. 
704,  holding  that  owner's  use  of  wooden  shingles  on  building  near  track  is  no 
defense  to  negligent  fires  set  by  railroad;  Central  Branch  U.  P.  R.  Co.  v.  Hot- 
bam,  22  Kan.  41,  holding  it  question  for  jury  as  to  negligence  in  stacking 
hay  near  tracks  where  it  is  burned  by  fires  set  by  engine;  Kendrick  v.  Towle. 
60  Mich.  363,  1  A.  S.  R.  526,  27  N.  W.  567,  holding  that  owner  is  not  guilty 
of  negligence  in  permitting  combustible  matter  to  exist  near  mill,  barring 
recovery  for  negligent  fires  set  by  railroad;  New  York,  C.  &,  St.  L.  R.  Co.  v. 
Orossman,  17  Ind.  App.  652,  46  N.  E.  546;  Lehigh  Valley  R.  Co.  v.  McKeen, 
90  Pa.  122,  35  A.  R.  644,  7  W.  N.  C.  369,  36  Phila.  Leg.  Int.  313;  Philadelphia 
&  R.  R.  Co.  V.  Schultz,  93  Pa.  341,  9  W.  N.  C.  148,  37  Phila.  Leg.  Int.  386,— 
.  liolding  that  failure  of  landowner  to  remove  rubbish  near  right  of  way  is  not 
contributory  negligence  barring  recovery  for  negligent  fires  by  railroad;  Ft. 
Scott,  W.  &  W.  R.  Co.  V.  Tubbs,  47  Kan.  630,  28  Pac.  612;  Union  P.  R.  Co.  v. 
Eddy,  2  Kan.  App.  291,  42  Pac.  413;  Omaha  Fair  &  Exposition  Asso.  v.  Mis- 
souri P.  R.  Co.  42  Neb.  105,  60  N.  W.  330;  Mathews  v.  St.  Louis  &  S.  F.  R.  Co. 
121  Mo.  298,  25  L.R.A.  161,  24  S.  W.  591,— holding  that  permitting  weeds  to 
grow  on  premises  is  not  contributory  n^ligence  defeating  recovery  against 
railroad  for  negligent  fires. 

Cited  in  reference  note  in  30  A.  R.  721,  on  evidence  of  contributory  negligence 
in  communicating  fire. 

Cited  in  notes  in  32  A.  R.  98,  on  what  is  not  contributory  negligence  respect- 
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ing  communication  of  fire  by  railroad  company;  12  L.R.A.(N.S.)  627,  on  duty 
of  abutting  owner  to  prevent  accumulation  of  combustible  materials  near  rail- 
road right  of  way. 
Negligence  as  defeating  recovery  generally. 

Cited  in  McCarty  v.  Boise  City  Canal  Co.  2  Idaho,  245,  10  Pac.  623,  holding 
right  of  landowner  to  damages  for  leaking  of  irrigation  ditch  is  not  barred  by 
failure  of  such  owner  to  remedy  leak  when  it  was  small;  Clark  v.  Dyer,  81  Tex. 
339,  16  S.  W.  1061,  holding  that  landowner  is  not  guilty  of  negligence  in  plant- 
ing usual  crops  although  land  formerly  had  been  overflowed  by  reason  of  rail- 
road's failure  to  maintain  culvert. 

21   AM.   REP.    100,   PENNSYIiVANIA  R.   CO.  ▼.   HOPE,   80   PA.    878. 
Proximate  cause  of  injury. 

Cited  in  Baker  v.  Pennsylvania  Co.  142  Pa.  503,  12  L.R.A.  698,  21  AtL  979, 
48  Phi  la.  Leg.  Int.  404,  28  W.  N.  C.  220,  holding  negligent  injury  causing 
emaciation,  proximate  cause  of  sickness  resulting  in  death;  Lancaster  v.  Kis- 
singer, 1  Pennyp.  (Pa.)  250,  38  Phila.  Leg.  Int.  431,  holding  defective  gutter 
causing  driver  of  team  to  fall  between  horses  not  proximate  cause  of  injury 
to  him  where  he  pulled  team  into  fence  in  attempting  to  reach  lines  causing  it  to 
run  away;  Eagle  Hose  Co.  v.  Electric  Light  Co.  33  Pa.  Super.  Ct.  681,  hold- 
ing negligence  of  electric  light  company  in  failing  to  maintain  clutch  on  arc 
lamp,  proximate  cause  of  injury  by  live  wire  attached  to  lamp  which  fell  upon 
burning  of  rope  supporting  lamp;  Wood  v.  Pennsylvania  R.  Co.  36  W.  N.  C. 
410,  holding  running  of  train  without  signals  not  proximate  cause  of  injury 
to  one  standing  on  platform  and  hit  by  body  of  woman  which  train  had  struck; 
West  Mahanoy  Twp.  v.  Watson,  112  Pa.  574,  56  A.  R.  336,  3  Atl.  866,  17  W. 
N.  C.  465,  17  Pittsb.  L.  J.  N.  8.  86,  holding  negligence  of  town  in  leaving  ash 
heap  in  highway,  thereby  causing  overturning  of  sleigh,  not  proximate  cause 
of  damage  to  team  which  took  fright  at  engine  five  miles  before  reaching  ash 
heap;  South  Side  Pass.  R.  Co.  v.  Trich,  117  Pa.  390,  2  A.  S.  R.  672,  11  Atl. 
627,  20  W.  N.  C.  324,  45  Phila.  Leg.  Int.  16,  18  Pittsb.  L.  J.  N.  S.  175,  hold- 
ing negligence  of  street  car  driver  in  suddenly  starting  car  to  avoid  collision 
with  runaway,  not  proximate  cause  of  injury  to  one  thrown  off  and  hit  by 
runaway;  Sturgis  v.  Kountz,  165  Pa.  358,  27  L.R.A.  390,  30  Atl.  976,  36  W. 
N.  C.  78,  25  Pittsb.  L.  J.  N.  S.  442,  holding  defective  guard  rail  on  ferry  boat, 
proximate  cause  of  loss  of  horse  by  drowning  when  frightened  by  whistle; 
Webster  v.  Monongahela  River  Consol.  Coal  &  Coke  Co.  201  Pa.  278,  50  Atl. 
964,  holding  broken  timber  in  roof  of  entry  to  mine  proximate  cause  of  injury 
to  one  who  was  thrown  under  cars  by  striking  broken  projection. 

Cited  in  reference  notes  in  2  A.  S.  R.  608;  20  A.  S.  R.  852,— on  proximate 
cause  of  injury  through  negligence. 

Cited  in  notes  in  96  A.  D.  649,  on  liability  of  one  guilty  of  negligence  for  the 
natural  and  proximate  consequences  thereof;  41  A.  R.  56,  as  to  when  injury  is 
too  remote  to  recover  therefor;  36  A.  S.  R.  810,  on  ability  to  foresee  result  as 
test  of  proximate  cause  in  cases  involving  wrongful  acts. 
—  By  Are. 

Cited  in  Elkhart  v.  Wickwire,  87  Ind.  77,  holding  negligent  setting  of  fires 
by  railroad  proximate  cause  of  burning  of  hay  catching  from  land  of  another 
over  which  fire  had  spread;  Lake  Erie  &  W.  R.  Co.  v.  Keiser,  25  Ind.  App. 
417»  68  N.  E.  506,  holding  wind  not  proximate  cause  of  spreading  of  fire  from 
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sawdust  five  days  after  setting  thereto  by  railroad;  Union  P.  R.  Co.  t.  Mc- 
Collum,  2  Kan.  App.  319,  43  Pac.  97,  holding  wind  not  proximate  cause  of 
spreading  of  fire  from  hay  stacks  negligently  set  by  railroad;  Doggett  y. 
Richmond  &  D.  R.  Co.  78  N.  C.  305,  holding  n^ligent  emission  of  sparks  from 
engine  not  proximate  cause  of  fire  spreading  along  fence  for  three  fourths  mile; 
Stephenson  v.  Pennsylvania  R.  Co.  20  Pa.  Super.  Ct.  157,  holding  railroad 
liable  for  damage  by  fire  spreading  from  rubbish  negligently  permitted  to  ac- 
cumulate on  right  of  way;  Canada  Southern  R.  Co.  Phelps,  14  Can.  S.  C.  133 
(dissenting  opinion),  on  liability  of  railroad  company  for  damages  for  fire 
communicated  from  its  premises. 

Cited  in  notes  in  36  A.  S.  R.  825,  on  remote  and  proximate  cause  of  injury 
by  spread  of  fire;  62  A.  R.  157,  on  application  of  proximate  and  remote  causes 
to  cases  of  communication  of  fire;  38  A.  D.  77,  on  negligence  of  railroad  com- 
pany as  proximate  or  remote  cause  of  fire;  23  A.  R.  216,  on  railroad's  liability 
for  communication  of  fire  by  engine  of  another  company  permitted  to  run  on 
its  tracks;  21  I«.R.A.  260,  on  liability  for  setting  fires  which  spread  to  prop- 
erty of  others  across  intervening  building;  23  L.  ed.  U.  S.  358,  on  liability 
of  railroad  company  for  fires  set  by  it  along  its  line. 

Distinguished  in  Hoag  y.  Lake  Shore  &  M.  S.  R.  Co.  85  Pa.  293,  27  A.  R. 
653,  4  W.  N.  C.  561,  34  Phila.  Leg.  Int.  429,  holding  negligent  throwing  of  car 
of  oil  from  track  not  proximate  cause  of  fire  from  oil  which  had  escaped  from 
ear  into  creek  and  carried  to  buildings. 
Question  for  Jury  as  to  proximate  cause  of  Injury. 

Cited  in  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256; 
Denver,  T.  &  G.  R.  Co.  y.  Robbins,  2  Colo.  App.  313,  30  Pac.  261;  Pielke  v. 
Chicago,  M.  &  St  P.  R.  Co.  5  Dak.  444,  41  N.  W.  669;  Harless  v.  Southwest 
Missouri  Electric  R.  Co.  125  Mo.  App.  22,  99  S.  W.  793;  Ross  v.  Chester  Trac- 
tion Co.  224  Pa.  86,  73  Atl.  188;  Hartvig  v.  N.  P.  Lumber  Co.  19  Or.  522,  25 
Pac.  358, — ^holding  proximate  cause  of  injury,  question  for  jury;  Shaughnessy 
V.  Pittsburg,  20  Pa.  Super.  Ct.  609,  holding  it  question  for  jury  whether  great 
flood  or  negligence  of  city  in  making  excavations  was  proximate  cause  of  wash- 
ing away  of  house;  Dri^ke  v.  Kiely,  93  Pa.  492,  holding  it  question  for  jury 
whether  act  of  brakeman  in  placing  5-year-old  boy  on  train  against  his  will, 
proximate  cause  of  injury  to  legs  in  running  five  miles  home;  Roach  v.  Kelly, 
194  Pa.  24,  75  A.  S.  R.  685,  44  Atl.  1090,  holding  it  question  for  jury  whether 
furnishing  liquor  to  drunken  man,  proximate  cause  of  quarrel  with  one 
against  whom  former  had  grudge;  Thomas  v.  Central  R.  Co.  194  Pa.  511,  45 
Atl.  344,  holding  it  question  for  jury  whether  negligent  signal  causing  train  to 
stop,  proximate  cause  of  collision  from  rear  part  of  train  which  had  become 
separated;  Potter  v.  Natural  Gas  Co.  183  Pa.  576,  39  Atl.  7,  29  Pittsb.  L.  J. 
N.  S.  109,  holding  it  question  for  jury  whether  negligent  maintenance  of  gas 
pipe  in  street  was  proximate  cause  of  injury  to  one  by  horse  running  away; 
Grifliths  v.  Clift,  4  Utah,  462,  11  Pac.  609,  holding  it  question  for  jury  whether 
leaving  horse  unhitched  was  proximate  cause  of  injury  to  girl  struck  by  run- 
away; Witmer  v.  Pennsylvania  R.  Co.  21  Lane.  L.  Rev.  209,  on  proximate  cause 
of  injury  as  question  for  jury. 

Cited  in  note  in  36  A.  S.  R.  851,  on  functions  of  court  and  jury  in  determina- 
tion of  proximate  and  remote  cause. 
—  By  lire. 

Cited  in  Jacksonville,  T.  &  K.  W.  R.  Co.  ▼.  Peninsular  Land,  Transp.  &  Mfg. 
Co.  27  Fla.  1,  17  L.RJ^.  33,  9  So.  661,  holding  it  question  for  jury  whether 
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failing  to  equip  engine  with  spark  arrester  proximate  cause  of  burning  of 
buildings;  Martin  v.  New  York  &  N.  E.  R.  Co.  62  Conn.  331,  26  Atl.  239;  John- 
son V.  Chicago,  M.  &  St.  P.  R.  Co.  31  Minn.  67,  16  N.  W.  488;  Phillips  v.  Dur- 
ham &  C.  R.  Co.  138  N.  C.  12,  50  S.  E.  462,  3  A.  &  E.  Ann.  Cas.  384,--holding 
it  question  for  jury  whether  sparks  from  engine  proximate  cause  of  burning  of 
property  catching  from  property  of  another;  Adams  v.  Young,  44  Ohio  St.  80, 
68  A.  R.  789,  4  N.  E.  699,  holding  it  question  for  jury  whether  sparks  negli- 
gently thrown  from  mill  stack,  proximate  cause  of  burning  of  property  catching 
^  from  other  property  thus  set  on  fire;  Pennsylvania  &  N.  Y.  Canal  &  R.  Co.  v. 
Lacey,  89  Pa.  468,  7  W.  N.  C.  368,  holding  it  question  for  jury  whether  emis- 
sion of  sparks  from  engine  was  proximate  cause  of  burning  of  barn  catching 
from  straw  scattered  about  building;  Lehigh  Valley  R.  Co.  v.  McKeen,  90  Pa, 
122,  36  A.  R.  644,  7  W.  N.  C.  369,  36  Phila.  Leg.  Int.  312,  holding  it  question 
for  jury  whether  negligent  sparks  from  engine  was  proximate  cause  of  burning* 
of  lumber  catching  from  fire  spreading  from  land  of  third  party;  Haverly  v. 
State  Line  &  S.  R.  Co.  135  Pa.  50,  20  A.  S.  R.  848,  19  Atl.  1013,  26  W.  N.  C. 
321,  47  Phila.  Leg.  Int.  336,  2  Pittsb.  L.  J.  N.  S.  30,  holding  it  question  for 
jury  whether  negligently  setting  fire  to  stump  on  right  of  way  or  high  wind, 
proximate  cause  of  damage  by  fire  19  hours  after  wind  arose;  Gudfelder  v. 
Pittsburg,  C.  C.  &  St  L.  R.  Co.  207  Pa.  629,  67  Atl.  70,  holding  it  question 
for  jury  whether  negligent  collision  causing  escape  of  naphtha  from  car  which 
ignited  from  switch  light,  fire  following  stream,  was  proximate  cause  of  injury 
by  explosion. 
Negligence  as  qnestton  for  jury. 

Cited  in  Paden  v.  Van  Blarcom,  181  Mo.  117,  79  S.  W.  1195  (affirming  100 
Mo.  App.  186,  74  S.  W.  124),  holding  question  whether  one  negligent  in  turning 
on  gas  without  seeing  that  valves  in  stove  closed,  for  jury  in  action  for  injuries 
to  servant;  Jennings  v.  Pennsylvania  R.  Co.  37  Phila.  Leg.  Int.  167|  on  negli- 
gence as  question  for  jury. 
Uabiltty  for  negligence  generally. 

Cited  in  Osten  v.  Morris,  T.  &  Co.  17  Phila.  219,  42  Phila.  Leg.  Int.  171, 
holding  maker  of  machine  liable  for  injury  to  purchaser  operating  same  where 
former's  negligence  in  construction  proximate  cause  of  injury. 

Cited  in  note  in  1  L.R.A.  627,  on  circumstances  admissible  to  prove  negli- 
gence in  case  of  fire  caused  by  locomotive. 
What  constitutes  contributory  negligence. 

Cited  in  Pittsburgh  Southern  R.  Co.  v.  Taylor,  104  Pa.  306,  49  A.  R.  580, 
15  W.  N.  C.  37,  41  Phila.  Leg.  Int.  84,  14  Pittsb.  L.  J.  N.  S.  3Q5,  holding  one 
driving  horses  over  crossing  at  which  train  had  been  wrecked  when  safe  road 
near,  guilty  of  contributory  negligence. 

21  AM.  REP.    105,  BURK  v.  SERRILIj,   80  PA.   4 IS,  later  appeal  in 

1    Chester   Co.   Rep.    861. 
Measure   of  damages   for   failure   of  title   or   breach  of   agreement   to 

convey. 

Cited  in  Tyson  v.  Eyrick,  141  Pa.  296,  23  A.  S.  R.  287,  21  Atl.  6.35,  27  W. 
N.  C.  549,  22  Pittsb.  L.  J.  N.  S.  6,  48  Phil.  Leg.  Int.  403,  holding  that  measure 
of  damages  for  failure  of  title  to  one  foot  of  land  conveyed  is  proportionate 
value  of  one  foot  computed  on  basis  of  price  paid  for  all;  Huffman  v.  Bradshaw, 
17  Pa.  Super.  Ct.  205,  holding  consideration,  with  interest  and  expenses,  meas- 
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are  of  damages  for  inability  to  perform  contract  to  convey;  Hill  v.  Jones,  152 
Pa,  433,  25  Atl.  834,  31  W.  N.  C.  424,  denying  right  of  vendee  of  land  to  recover 
value  of  bargain  for  refusal  of  vendor's  wife  to  sign  deed;  Fuller  v.  Mulhollan, 
40  Pa.  Super.  Ct.  257,  holding  that  vendee's  measure  of  damages  is  proportion 
which  coal  mined  out  bears  to  that  which  remains  in  land  with  reference  to 
consideration  agreed  to  be  paid,  where  certain  acreage  is  sold,  and  portion  of 
coal  had  been  previously  mined;  Aiple-Hemmelmann  Real  Estate  Co.  v.  Spel- 
brink,  211  Mo.  671,  111  S.  W.  480,  14  A.  &  E.  Ann.  Cas.  652,  holding  that  pur- 
chaser cannot  withhold  considerable  portion  of  purchase  price  where  vendor's 
wife  refuses  to  sign  deed;  Mathews  v.  Sharp,  1  Chester  Co.  Rep.  384,  to  point 
that  wife's  refusal  to  execute  deed  does  not  relieve  grantor  from  liability  for 
damages. 

Cited  in  reference  note  in  96  A.  S.  R.  677,  on  purchaser's  right  to  retain  part 
of  purchase  price  where  vendor's  wife  refuses  to  execute  deed. 

Cited  in  notes  in  106  A.  S.  R.  974,  on  effect  of  wife's  refusal  to  join  in  con- 
veyance on  measure  of  vendee's  damages;  16  L.R.A.(N.S.)   771,  on  damages  for 
breach  of  contract  to  convey  real  estate,  aa  affected  by  good  faith  of  vendor. 
Interest  on  pnrcliase  price  retained. 

Cited  in  Hershey's  Estate,  213  Pa.  601,  63  Atl.  296,  holding  purchaser  of  land, 
deed  to  which  wife  of  vendor  refused  to  sign,  liable  for  interest  on  part  of  pur- 
chase price  kept  back. 

91   AM.   RBP.    107,   DeHAVBX   ▼.    WIIililAMS,    80    PA.    480. 
Rights  and  duties  of  coexecutors,  etc. 

Cited  in  Rohr  v.  State,  60  N.  J.  L.  576,  38  Atl.  673,  holding  executors  open- 
ing joint  account  in  bank  bound  to  unite  in  signing  checks;  Fesmire  v.  Shan- 
non, 143  Pa.  201,  22  Atl.  898,  29  W.  N.  C.  37,  holding  all  executors  bound  by 
act  of  one  in  receiving  payment  of  mortgage;  Packer  v.  Owens,  164  Pa.  185, 
30  Atl.  314,  35  W.  N.  C.  423,  sustaining  right  of  one  of  two  joint  executors  to 
discharge  debt  due  estate;  Clark  v.  Gramling,  54  Ark.  525,  16  S.  W.  475, 
denying  power  of  one  of  two  joint  administrators  to  release  note  payable  to 
them  in  representative  capacity;  Mannhardt  v.  Illinois  Staats  Zeitung  Co.  90 
m.  App.  315,  denying  right  of  one  trustee  to  vote  stock  where  testator  had 
directed  trustees  to  act  jointly;  Re  Lafferty,  184  Pa.  502,  39  Atl.  1116,  5  Pa. 
Dist.  R.  75,  17  Pa.  Co.  Ct.  401,  on  power  of  one  of  three  trustees  of  estate  to 
act  alone;  Beatty's  Estate,  14  Pa.  Dist.  R.  402,  holding  trustee  liable  for  loss 
sustained  by  embezzlement  by  cotrustee. 

Cited  in  notes  in  42  A.  D.  291,  on  liability  of  coexecutors;  127  Am.  St.  Rep. 
382,  on  authority  of  one  of  several  executors  or  administrators;  11  L.R.A. 
(N.S.)  314,  on  what  amounts  to  delivery  of  assets  to  coexecutor  or  enabling 
him  to  get  control  of  management;  11  L.R.A.(N.S.)  336,  on  liability  for  negli- 
gently permitting  coexecutor  to  mismanage  estate. 

Distinguished  in  McManus's  Estate,  212,  Pa.  267,  61  Atl.  892,  sustaining  right 
of  trust  company  appointed  joint  executor  with  testatrix's  son  to  compel  latter 
to  acconnt  where  he  had  proceeded  to  exclusion  of  coexecutor. 

SI   AM.  REP.    112,   WISTAR  ▼.   PHUiADELPHIA,    80   PA.    505. 
Liability  for  cost  of  local  improvements. 

Cited  in  Norfolk  v.  Chamberlain,  89  Va.   196,  16  S.  E.  730,  denying  power 
of  city  taking  portion  of  comer  lot  to  widen  street,  to  impose  tax  on  remainder 
Am.  Rep.  Vol.  XVI.— 3, 
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for  benefits  derived;  Harrisburg  v.  Miller,  2  Daupin  Co.  Rop.  218;  Harrisburg 
V.  MePherran,  14  Pa.  Super.  Ct.  473,  4  Dauph.  Co.  Rep.  57,— -on  absence  of 
benefit  as  defense   to  assessment  for  cost  of  improvement. 

Cited  in  reference  notes  in  24  A.  R.  535,  on  necessity  that  local  assessments 
be  made  according  to  benefits;  4  L.R.A.  294,  on  special  tax  for  local  improve- 
ments. 

Cited  in  notes  in  C  L.R.A.  802,  on  reassessment  of  special   assessment  for 
local  improvement;  28  L.R.A.  497,  on  charging  expense  of  grading  for  sidewalk 
on  abutting  owner. 
—  Repairing. 

Cited  in  Smith  v.  Kingston,  120  Pa.  357,  14  Atl.  170,  22  W.  N.  C.  164,  sustain- 
ing right  of  borough  to  recover  cost  of  repairing  walk  which  owner   refused 
to  remedy;   Greensburg  v.  Laird,  8  Pa.  Co.  Ct.  608,  denying  right  to  impose 
upon  lot  owners  cost  of  repairing  pavement  originally  laid  at  public  expense. 
^  Recurbing. 

Cited  in  Excelsior  Springs  v.  Ettenson,  120  Mo.  App.  215,  96  S.  W.  701, 
sustaining  power  of  city  to  assess  cost  of  recurbing  on  abutting  property; 
Reading  City  v.  Heilman,  19  Pa.  Super.  Ct.  422,  denying  power  of  city  to 
impose  cost  of  recurbing  street  on  abutting  owner  when  old  curbing  is  in  good 
repair;  Wistar  v.  Philadelphia,  111  Pa.  604,  4  Atl.  611,  17  W.  N.  C.  207, 
43  Phila.  Leg.  Int.  317  (prior  appeal,  92  Pa.  404,  8  W.  N.  C.  162,  37  Phila. 
Leg.  Int.  204),  holding  property  owner  setting  curb  stones  at  his  own  expense 
in  accordance  with  general  style,  not  liable  for  expense  of  replacing  with  others 
when  former  are  in  repair. 
»  Repaying. 

Cited  in  Boyer  ▼.  Reading,  161  Pa.  183,  24  Atl.  1075,  30  W.  N.  C.  557,  on 
assessment  for  cost  of  repaving  street;  Skinker  v.  Heman,  64  Mo.  App.  441; 
Philadelphia  v.  Slocum,  14  Phila.  141,  37  Phila.  Leg.  Int.  412;  Early  v.  Ash- 
worth,  17  Phila.  248,  41  Phila.  Leg.  Int.  24;  Philadelphia  v.  Henry,  161  Pa. 
38,  28  Atl.  946, — denying  power  of  city  to  impose  tax  for  new  pavement  laid 
in  place  of  one  which  was  in  good  condition;  Loewenbach  v.  Milwaukee,  139 
Wis.  49,  119  N.  W.  888,  holding  that  "paving"  includes  power  to  repave. 
—  For  cost  of  second   sewer. 

Cited  in  Philadelphia  use  of  Noonan  v.  Vemer,  20  Phila.  292,  47  Phila.  Leg. 
Int.  166,  8  Pa.  Co.  Ct.  97,  holding  property  owner  paying  cost  of  sewer  in 
front  of  property,  not  liable  for  cost  of  parallel  sewer  in  same  street. 

Distinguished   in   Michener  v.   Philadelphia,    118    Pa.   636,    12    Atl.    174,    20 
W.  N.  C.  542,  18  Pittsb.  L.  J.  N.  S.  425,  45  Phila.  Leg.  Int.  125,  holding  pay- 
ment  of  cost  of  prior  sewer  no  defense  to  lot  owner  to  scire  facias  by  city  for 
cost  of  new  sewer. 
^New  sidewalk. 

Cited  in  Hawes  v.  Chicago,  168  111.  653,  30  L.R.A.  225,  42  N.  E.  373,  holding 
ordinance  requiring  substitution  of  cement  walk  in  place  of  plank  walk  con- 
structed six  months  before,  unreasonable. 

21   AM.  REP.    116,  PEASE  v.   SHIPPEN,   80   PA.    613. 
Proof  in  defense  of  libel  or  slander. 

Cited  in  Wallace  v.  Homestead  Co.  117  Iowa,  348,  90  N.  W.  835,  denying 
right  of  defendant  in  libel  action  to  show  that  statement  was  mere  publication 
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of  rumor;  Good  v.  Grit  Pub.  Co.  36  Pa.  Super.  Ct.  238;  Clark  v.  North  Ameri- 
can Co.  203  Pa.  346,  53  Atl.  237, — holding  similar  articles  in  other  newspapers 
inadmissible  in  defense  of  action  for  libel;  Com.  v.  Brown,  1  Pa.  Dist.  R.  505,  30 
W.  N.  C.  320,  holding  plaintiff's  reputation  for  bribery  inadmissible  in  action 
for  libel  charging  bribery;  Banners  v.  McClelland,  74  Iowa,  318,  37  N.  W.  389; 
Leitz  V.  Hohman,  16  Pa.  Super.  Ct.  276,  18  Lane.  L.  Rev.  217;  Stepp  v.  Croft, 
18  Pa.  Super.  Ct.  101;  Mix  v.  North  American  Co.  12  Pa.  Dist.  R.  446,  29  Pa. 
Co.  Ct  137;  Stewart  v.  Press  Co.  43  Phila.  Leg.  Int.  36,  1  Pa.  Co.  Ct.  247,— 
holding  specific  acts  of  bad  character  of  plaintiff  inadmissible  in  action  for 
libel. 

Cited  in  reference  note  in  53  A.  S.  R.  406,  on  evidence  of  rumors  in  mitiga- 
tion of  damages  in  slander. 

Cited  in  note  in  13  A.  D.  499,  600,  on  admissibility  of  proof  of  plaintiff's 
general  bad  reputation  to  mitigate  damages  for  slander. 
Proof  of  malice  In  libel  action. 

Cited  in  Com.  v.  Swallow,  8  Pa.  Super.  Ct.  639,  on  existence  of  malice  in 
action  for  libel  as  determined  by  knowledge  of  defendant  at  time  of  publication 
not  that  subsequently  acquired. 

81  AM.  REP.    120,   PIERCE  ▼.   WHITCOMB,    48   VT.    127. 
Liability  for  Injury  to  trespasser,  licensee,  etc. 

Cited  in  Glaser  v.  Rothschild,  221  Mo.  180,  22  L.R.A.(N.S.)  1045,  120  S.  W. 
1,  17  A.  &  E.  Ann.  Cas.  576;  Schmidt  v.  Bauer,  80  Cal.  565,  6  L.R.A.  580, 
22  Pac  256, — denying  liability  of  owner  of  premises  to  one  going  into  toilet 
room  and  injured  while  passing  into  wrong  place;  Chicago  &  W.  I.  R.  Co.  v. 
Gardanier,  116  111.  App.  619,  denying  liability  for  injuries  to  trespasser  upon 
railroad  property  by  being  hit  bv  falling  article;  Shaw  v.  Goldman,  116  Mo. 
App.  332,  92  S.  W.  165,  denying  right  to  recover  for  injuries  to  customer  falling 
into  open  shaft  in  portion  of  store  where  he  went  without  invitation;  Richards 
V.  Connell,  45  Neb.  467,  63  N.  W.  916,  denying  liability  of  owner  of  unfenced  lot 
for  death  of  child  by  drowning  in  pond  thereon ;  Clark  v.  Manchester,  62  N.  H. 
577,  denying  liability  of  city  for  death  of  boy  by  drowning  in  reservoir  locat- 
ed on  municipal  property;  Riggs  v.  New  York  Tunnel  Co.  134  App.  Div.  672, 
119  N.  Y.  Supp.  648  (dissenting  opinion),  on  liability  for  condition  of  places 
where  it  could  not  be  supposed  invitee  would  go;  O'Connor  v.  Illinois  C.  R. 
Co.  44  J^.  Ann.  339,  10  So.  678;  Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  10 
A  S.  R.  396,  9  Atl.  790, — denying  liability  of  railroad  for  injuries  to  child 
trespassing  upon  turn-table;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Bingham,  29 
Ohio  St.  364,  23  A.  R.  751,  denying  liability  of  railroad  company  for  injuries  to 
licensee  by  blowing  down  of  station  house  in  which  he  was  standing;  Foard  v. 
Rath,  33  Pa.  Super.  Ct.  182,  denying  right  to  recovery  by  one  injured  by 
machinery  in»mill  in  room  in  which  he  had  no  right  to  be;  Galveston  Oil  Co. 
V.  Morton,  70  Tex.  400,  8  A.  S.  R.  611,  7  S.  W.  756,  denying  right  to  recover 
by  one  going  into  mill  to  see  employee  and  injured  by  unguarded  machinery; 
Casey  v.  Adams,  137  111.  App.  404,  holding  that  one  asking  police  protection  is 
not  liable  for  death  of  officer  furnished  by  falling  into  open  elevator  shaft; 
Parker  v.  Portland  Pub.  Co.  69  Me.  173,  31  A.  R.  262,  holding  newspaper  owner 
I'able  to  one  entering  place  to  have  notice  inserted  and  falling  into  unguarded 
elevator  shaft  in  dark  hall;  Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R.  481, 
55  LltA.  310,  87  N.  W.  644,  holding  that  one  maintaining  unused  pumphouse 


Digitized  by 


Google 


21  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  36 

on  own  land  is  not  liable  for  injury  to  children  trespassing  therein;  Smith  v. 
Parkersburg  Co-op.  Asso.  48  W.  Va.  232,  37  S.  E.  645,  holding  seller  of  goods 
maintaining  unguarded  elevator  liable  for  injuries  to  prospective  buyer. 

Cited  in  reference  notes  in  21  A.  R.  514,  on  duty  of  owner  of  dangerous  prem- 
ises to  trespasser;  1  A.  S.  R.  490,  on  liability  of  landowner  for  injuries  to  per- 
sons coming  on  premises. 

Cited  in  notes  in  69  A.  R.  24,  on  recovery  for  injuries  received  by  defendant's 
maintenance  of  dangerous  machinery  on  premises;  59  A.  D.  735;  26  A.  R.  564, — 
on  liability  of  owner  of  dangerous  premises  for  injury  to  one  lawfully  thereon; 
23  A.  R.  183,  on  duty  of  owner  of  land  to  one  coming  thereon  without  invita- 
tion express  or  implied;  5  L.R.A.  581,  on  liability  of  owner  of  private  premises 
for  neglect  to  keep  them  in  repair;  14  L.R.A.  (N.S.)  1119,  as  to  whether  one 
going  upon  property  on  business  with  owner  is  deprived  of  right  to  protection 
against  defects  by  temporarily  turning  aside  to  pursue  purpose  of  his  own. 

Distinguished  in  Wetherby  v.  Twin  State  Gas  &  Electric  Co.  83  Vt.  189,  25 
LJl.A.(N.S.)   1220,  75  Atl.  8,  holding  electric  company  not  liable  for  death  of 
child  by  coming  in  contact  with  live  wire  while  fishing  from  railroad  bridge. 
Contributory   negligence  as   bar   to   recovery. 

Cited  in  Knapp  v.  Jones,  50  Neb.  490,  70  N.  W.  19,  holding  one  looking  into 
elevator  shaft  guilty  of  contributory  negligence  barring  recovery  for  injuries 
by  being  hit  by  car. 

Cited  in  notes  in  9  L.R.A.  643,  on  contributory  negligence  as  defeating  re- 
covery; 41  L.  ed.  U.  S.  84,  as  to  when  contributory  negligence  is  a  question 
for  the  jury. 

Assumption  of  risk  of  Injury. 

Cited  in  WUliams  v.  Belmont  Coal  &  Coke  Co.  55  W.  Va.  84,  46  S.  E.  802, 
holding  risk  of  injury  by  car  in  tunnel  to  mine  assumed  by  15-yearH)ld  boy 
working  in  mine. 
liiabillty  for  Injury  to  servant. 

Cited  in  Campbell  v.  Lunsford,  83  Ala.  512,  3  So.  522,  holding  master  liable 
to  own  servant  for  injuries  caused  by  negligence  of  architect  in  repairing 
premises;  Samuel  v.  Cleveland  Iron  Min.  Co.  49  Mich.  164,  43  A.  R.  456,  13 
N.  W.  499,  denying  liability  of  mine  owner  for  injuries  to  servant  by  falling 
of  rock  while  mine,  which  was  safe  when  let,  in  possession  of  lessee. 

21    AM.   REP.    123,   BEEMAN   t.    COOK,    48   VT.    201. 
When  statute  of  limitations  begins  to  run. 

Cited  in  Nebola  v.  Minnesota  Iron  Co.  102  Minn.  89,  112  N.  W.  880,  12 
A.  k  E.  Ann.  Cas.  56,  holding  day  on  which  action  accrued  excluded  in  de- 
termining whether  action  barred  by  statute. 

Cited  in  reference  note  in  9  A.  S.  R.  479,  as  to  when  cause  of  action  on 
joint  contract  accrues.  , 

Cited  in  notes  in  49  L.RA..  213,  on  rule  as  to  first  and  last  days  in  com- 
putation of  time  as  to  statute  of  limitations  in  civil  actions;  49  L.R.A.  207, 
on  rule  as  to  first  and  last  days  in  computation  of  time  with  reference  to 
negotiable  instruments. 

21  AM.  REP.  125,  JEROME  t.  SMITH,  48  VT.  230. 
Xlablllty  for  ejection  of  passenger. 

Cited  in  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Conrad,  4  Ind.  App.  83,  30  N.  E. 
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406,  holding  railroad  taking  up  wrong  coupon  liable  for  ejection  of  passenger 
on  connecting  line;  Thorp  v.  Concord  R.  Co.  61  Vt.  378,  17  Atl.  791,  holding 
that  railroad  is  not  liable  for  ejection  of  passenger  attempting  to  use  on 
passenger  train,  stock  ticket  good  only  on  freight;  Peabody  v.  Oregon  R.  & 
Nar.  Co.  21  Or.  121,  12  L.R.A.  823,  26  Pac.  1053;  Schmertz  v.  Hammond,  46 
W.  Va.  527,  35  S.  E.  946, — holding  that  railroad  company  is  not  liable  for 
ejection  of  passenger  failing  to  show  conductor's  check  for  ticket;  Grand  Trunk 
R.  Co.  y.  Beaver,  22  Can.  S.  C.  498,  holding  that  by  statute  passenger  who 
refuses  to  pay  fare  may  be  ejected  from  train;  Wells  v.  Boston  &  M.  R.  Co. 
82  Vt  109,  71  Atl.  1103,  on  liability  of  carrier  for  ejection  of  passenger  for 
refusal  to  exhibit  ticket  or  pay  fare. 
Duty  of  conductor  to  listen  to  explanation  as  to  ticket. 

Cited  in  Evansville  k  T.  H.  R.  Co.  v.  Cates,  14  Ind.  App.  172,  41  N.  E.  712 
(dissenting  opinion),  on  duty  of  conductor  to  listen  to  explanation  of  passenger 
concerning  ticket. 
RecoTery  of  exemplary  damages. 

Cited  in  Gambrill  v.  Schooley,  93  Md.  48,  86  A.  S.  R.  414,  52  L.R.A.  87, 
48  Atl.  730,  holding  granting  of  exemplary  damages  in  action  for  libel,  in 
discretion  of  jury;  Bosch  v.  Miller,  136  Mo.  App.  482,  118  S.  W.  606;  Carson 
T.  Smith,  133  Mo.  606,  34  S.  W.  855, — ^holding  award  of  punitive  damages  in 
action  for  conversion,  within  discretion  of  jury;  Snow  v.  Carpenter,  49  Vt. 
426,  holding  that  exemplary  damages  are  not  recoverable  as  matter  of  legal 
right 
—Against  carrier. 

Cited  in  Callaway  v.  Mellett,  15  Ind.  App.  366,  57  A.  S.  R.  238,  44  N.  E.  198, 
holding  passenger  tendering  expired  ticket  sold  him  by  agent  of  railroad,  en- 
titled to  exemplary  damages  for  ejection;  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Fleming,  14  Lea,  128,  holding  railroad  liable  to  exemplary  damages  for  wilful 
ejection  of  passenger  83  years  of  age. 
Validity  and  reasonableness  of  carriers'  rules  as  to  tickets. 

Cited  in  reference  note  in  4  A.  S.  R.  295,  on  reasonableness  of  rule  requiring 
passengers  to  exhibit  tickets. 

Cited  in  note  in  41  A.  D.  473,  474,  on  validity  of  rule  requiring  passengers 
to  purchase  tickets  and  exhibit  them  to  conductor  on  request 

21   AM.   HEP.    130,   DEAN  t.  McLKAN,   48  VT.   412. 
Liability  for  negligent  injuries  or  damage. 

Cited  in  Flint  &  W.  Mfg.  Co.  v.  Beckett,  167  Ind.  491,  12  L.R.A.(N.S.)  924, 
79  K.  K  503,  holding  one  erecting  windmill  on  land  of  another  liable  for  in- 
juries caused  by  fall  of  mill  due  to  negligent  construction;  Bailey  v.  Moulthrop, 
65  Vt.  13,  holding  one  pasturing  horse  for  reward,  liable  for  injury  by  bull 
in  same  lot;  Talbott  v.  Southern  Oil  Co.  60  W.  Va.  423,  55  S.  E.  1009,  holding 
lessee  of  oil  lands  liable  for  damage  to  land  by  escape  of  natural  gas  from 
▼ell  abandoned  by  him. 

Cited   in  not^   in   12  L.R.A.(N.S.)    928,   on   negligence  or   unskilfulness   aa 
misfeasance  in  performance  of  contract  between  private  parties. 
Admissibility  of  expert  testimony. 

Cited  in  Brink  y.  Merchants'  &  M.  Ins.  Co.  49  Vt.  442,  holding  one  familiar 
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with  business  carried  on  in  building,  competent  witness  as  to  whether  same  ex- 
tra hazardous. 
Character  of  parol  license. 

Cited  in  note  in  31  A.  S.  "R.  713,  on  general  character  of  parol  licenses. 

ai    AM.   REP.    138,   FERRITER  t.   TYLER,    48   VT.    444. 
Rules  of  school  board. 

Cited  in  State  ex  rel.  Andrew  v.  Webber,  108  Ind.  31,  58  A.  R.  30,  8  N.  E. 
708,  holding  pupil  refusing  to  study  music  as  required  by  rule,  properly 
suspended. 

Cited  in  note  in  6  L.R.A.  534,  on  rules  and  regulations  for  management  and 
conduct  of  pupils  in  public  schools. 
—  Reasonableness  of. 

Cited  in  State  ex  rel.  Stallard  v.  White,  82  Ind.  278,  42  A.  R.  496,  holding 
rule  making  membership  in  Greek  letter  society  disqualification  for  admission  to 
college,  unreasonable;  Fertich  v.  Michener,  111  Ind.  472,  60  A.  R.  709,  11  N. 
E.  605,  holding  rule  requiring  tardy  pupil  to  remain  in  cold  hall  until  opening 
exercises  are  over,  reasonable;  Curry  v.  Lasell  Seminary  Co.  168  Mass.  7,  46 
N.  £.  110,  holding  regulation  requiring  constancy  in  attendance  of  students, 
reasonable. 
Duties  and  powers  of  school  authorities. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  S.  R.  312,  41  L.R.A. 
693,  28  S.  E.  896,  sustaining  power  of  board  of  education  to  suspend  student 
for  insulting  conduct  of  parent  in  school  room;  Re  Rebenack,  62  Mo.  App.  8, 
sustaining  power  of  school  board  to  exclude  children  not  vaccinated  as  required 
by  rule;  Indianapolis  v.  State,  129  Ind.  14,  13  L.R.A.  147,  28  N.  E.  61  (dissent- 
ing opinion),  on  duty  of  school  board  to  teach  German  upon  demand  of  student. 

Cited  in  reference  note  in  27  A.  R.  343,  on  powers  of  school  directors  to  make 
rules. 

Cited  in  notes  in  76  A.  D.  165,  167,  on  authority,  duties,  and  powers  of  school- 
teachers; 65  A.  S.  R.  334,  on  causes  of  suspension  and  expulsion  from  school; 
41  L.R.A.  593,  on  right  to  exclude,  suspend,  or  expel  pupils  from  school  for 
misconduct  of  parent  affecting  child;  41  L.R.A.  597,  598,  on  right  to  exclude, 
suspend,  or  expel  pupils  for  absence  and  tardiness. 
Use  of  Bible  In  school. 

Cited  in  State  ex  rel.  Weiss  v.  District  Board,  76  Wis.  177,  20  A.  S.  R,  41,  7 
LJlj\..  330,  44  N.  W.  967,  denying  right  to  use  Bible  as  text  book  in  school. 
Good   faith  as  defense. 

Cited  in  VanDusen  v.  Newcomer,  40  Mich.  90,  on  good  faith  of  superin- 
tendent of  asylum  in  detaining  patient  whom  he  believes  to  be  insane  as  de- 
fense to  false  imprisonment. 

21   AM.  REP.   152,  HANNUM  t.  RICHARDSON,   48  VT.   508. 
Implied  covenants  on  transfer  of  Instrument. 

Cited  in  Myer  v.  Richards,  163  U.  S.  385,  41  L.  ed.  199,  16  Sup.  Ct.  Rep. 
1148,  holding  warranty  of  validity  implied  in  sale  of  state  bonds;  Faulks  v. 
Kamp,  5  Bann.  &  Ard.  73,  3  Fed.  898,  holding  warrant  of  title  implied  in  sale 
oi  patent  right. 
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Cited  in  reference  note  in  27  A.  R.  117,  on  implied  warranty  of  genuineness  of 
negotiable  instruments. 
—Of  note. 

Cited  in  Prescott  Nat.  Bank  v.  Butler,  157  Mass.  548,  32  N.  E.  909,  holding 
validity  of  note  warranted  by  transfer  by  indorsee;  Challiss  v.  McCrum,  22 
Kan.  157,  31  A.  R.  181;  Carroll  v.  Nodine,  41  Or.  412,  93  A.  S.  R.  743,  69 
Pac.  51, — ^holding  covenant  that  prior  indorsements  are  genuine  implied  by 
transfer  of  note  without  recourse;  Miller  v.  Stebbins,  77  Vt.  183,  59  Atl.  844, 
holding  covenant  that  note  is  valid  implied  by  sale  for  valuable  consideration. 
Indorsement   "without  recourse." 

Cited  in  notes  in  87  A.  D.  390,  391,  on  effect  of  indorsement  "without  re- 
course;" 7  A.  S.  R.  366,  on  duties  and  liability  of  indorser  without  recourse; 
134  Am.  St.  R.  996,  997,  998,  on  indorsement  without  recourse. 

U  AM.  REP.    154,  JOHNSON  v.   STATB,   29   ARK.   81. 
Former  Jeopardy  as  defense  or  bar. 

Cited  in  State  v.  Gill,  33  Ark.  129,  holding  that  former  indictment  which 
was  quashed  on  demurrer  is  no  bar  to  second  indictment  on  ground  of  former 
jeopardy;  Carpenter  v.  State,  62  Ark.  286,  36  S.  W.  900,  holding  that  former 
jeopardy  is  no  defense  to  second  trial  on  same  indictment  after  reversal  of  con- 
viction of  murder  for  failing  to  state  degree;  Bohanan  v.  State,  18  Neb.  57, 
53  A.  R.  791,  24  N.  W.  390,  holding  retrial  upon  whole  issue  proper,  after  setting 
aside  of  verdict  in  lesser  degree  than  charged  in  indictment;  People  v.  Smith, 
134  Cal.  453,  66  Pac.  669,  holding  that  conviction  of  manslaughter  only  can 
be  had  upon  new  trial  after  acquittal  of  murder  and  conviction  of  manslaughter ; 
Cornelius  v.  State,  64  Tex.  Crim.  Rep.  173,  112  S.  W.  1050  (dissenting  opinion), 
on  right  to  try  for  higher  grade  of  offense  on  retriaL 

Cited  in  reference  notes  in  60  A.  D.  624,  on  right  to  try  for  murder  prisoner 
found  guilty  of  manslaughter  on  previous  trial;  73  A.  S.  R.  934,  on  former 
jeopardy;  77  A.  D.  697;  60  A.  S.  R.  30;  62  A.  S.  R.  915, — on  effect  of  obtain- 
iDg  new  trial  on  defense  of  former  jeopardy. 

Cited  in  notes  in  58  A.  D.  544,  on  acquittal  or  conviction  of  less  offense  of 
same  nature  as  greater,  subsequently  charged,  as  bar  to  prosecution  on  second 
indictment;  4  A.  S.  R.  117,  119,  as  to  whether  granting  new  trial  in  criminal 
case  may  subject  defendant  to  conviction  for  higher  offense;  21  L.  ed.  U.  S. 
875,  on  what  constitutes  former  jeopardy. 
l¥alver  of  plea  of  former  Jeopardy. 

Cited  in  Johnson  v.  State,  27  Fla.  245,  9  So.  208;  People  v.  Murray,  89 
Mich.  276,  28  A.  S.  R.  294,  14  L.R.A.  809,  50  N.  W.  995 ;  State  v.  Thompson, 
10  Mont.  549,  27  Pac.  349;  State  v.  Gillis,  73  S.  C.  320,  114  A.  S.  R.  95,  5 
LJRA.fN.S.)  571,  53  S.  E.  487,  6  A.  &  E.  Ann.  Cas.  993,  holding  constitutional 
privilege  against  second  jeopardy  waived  by  setting  aside  of  verdict  upon  mo- 
tion of  accused. 

Cited  in  note  in  135  Am.  St.  R.  75,  77,  on  waiver  and  estoppel  of  defendant 
to  plead  former  jeopardy. 
Bight  to  convict  of  lesser  crime. 

Cited  in  McPherson  v.  State,  29  Ark.  225,  holding  conviction  of  lesser  crime 
than  charged  in  indictment,  valid. 
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Judicial  notice  of  records. 

Cited  in  Withaup  v.  United  States,  62  C.  C.  A.  328,  127  Fed.  530,  holding 
judicial  notice  of  records  taken  by  court  upon  trial  for  forgery  of  pension  check; 
Lavender  y.  Hudgens,  32  Ark.  763,  holding  judicial  notice  of  records  taken 
by  court  in  action  for  malicious  prosecution. 

21   AM.  KBP.    165,  WILSON  t.  TEBBETTS,   20   ARK.   570. 
Discharge  of  sureties. 

Cited  in  Gordon  v.  Moorse,  44  Ark.  349,  51  A.  R.  606,  holding  release  from 
half  of  debt  effected  by  discharge  of  one  of  two  sureties;  Trustees  of  School  y. 
Southard,  31  111.  App.  358,  holding  all  sureties  on  note  not  discharged  by  failure 
to  sue  on  notice  by  one  surety;  Bushey  y.  Reynolds,  31  Ark.  657,  holding  surety 
discharged  by  extension  of  time  to  principal 

21   AM.  REP.   170,  APPERSON  t.  MOORE,   80  ARK.   56. 
Validity  of  mortgage,  etc. 

Cited  in  Lund  y.  Fletcher,  39  Ark.  325,  43  A.  R.  270,  holding  chattel  mort- 
gage on  merchandise  left  with  mortgagor  with  power  to  sell  yoid. 

Cited  in  note  in  5  E.  R.  C.  137,  138,  as  to  what  personal  property  may  be 
mortgaged. 

—  On  after  acquired  property  generally. 

Cited  in  Organ  y.  Memphis  &  L.  R.  R.  Co.  51  Ark.  1235,  11  S.  W.  96;  Block 
y.  Shaw,  78  Ark.  511,  95  S.  W.  806;  Price  v.  Morning  Star  Min.  Co.  83  Mo. 
App.  470, — holding  assignment  of  after-acquired  property  yalid  in  equity;  Mor- 
ton V.  Williamson,  72  Ark.  390,  81  S.  W.  235,  holding  mortgage  covering  limiber 
and  logs  now  on  ground  and  to  be  sawed,  yalid;  Sporer  y.  McDermott,  69  Neb. 
533,  96  N.  W.  659,  5  A.  &  E.  Ann.  Cas.  396  (dissenting  opinion),  on  validity 
of  mortgage  on  property  not  in  esse. 

Cited  in  notes  in  4  A.  D.  561,  on  sale  or  encumbrance  of  property  not  in 
esse;  46  A.  D.  717,  on  ratification  by  new  act  of  mortgagor  of  after-acquired 
property;  76  A.  D.  731,  732,  on  equitable  doctrines  applicable  to  mortgages  of 
after-acquired  chattels;  22  A.  R.  651,  653;  30  A.  R.  68, — on  mortgage  of  property 
not  in  existence;  4  L.R.A.  399;  10  E.  R.  C.  476, — on  validity  of  sale  of  prop- 
erty to  be  subsequently  acquired. 

—  On  future  crops. 

Cited  in  Grant  v.  Steiner,  65  Ala.  499;  Driver  v.  Jenkins,  30  Ark.  120; 
Tomlinson  v.  Greenfield,  31  Ark.  557;  Jarratt  v.  McDaniel,  32  Ark.  598;  Lam- 
beth y.  Ponder,  33  Ark.  707;  Valentine  v.  Washington,  33  Ark.  795;  Martin  v. 
Schichtl.'  60  Ark.  595,  31  S.  W.  458 ;  Grand  Forks  Nat.  Bank  v.  Minneapolis  A 
N.  Elev.  Co.  6  Dak.  357,  43  N.  W.  806, — ^holding  chattel  mortgage  on  crops 
to  be  grown  valid;  Rees  v.  Coats,  65  Ala.  256,  holding  verbal  mortgage  on 
crop  to  be  planted,  valid  between  parties;  Hamlett  v.  Tallman,  30  Ark.  505; 
Lemay  v.  Williams,  32  Ark.  166;  Roberts  v.  Jacks,  31  Ark.  597,  25  A.  R.  584,— 
holding  contract  for  lien  on  unplanted  crop,  void  at  law;  Beard  v.  State,  43 
Ark.  284,  holding  mortgage  on  cropper's  interest  in  ungrown  crop,  valid;  Delta 
Cotton  Co.  V.  Arkansas  Cotton  Oil  Co.  80  Ark.  431,  97  S.  W.  440,  holding 
mortgage  by  landlord  on  cotton  crop  to  be  grown,  valid. 

Cited  in  reference  notes  in  21  A.  R.  718,  on  validity  of  mortgage  on  crops 
to  be  planted;  22  A.  R.  649,  on  validity  of  chattel  mortgage  on  crops  eithef 
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growing  or  not  yet  sown ;  40  A.  S.  R.  640,  on  validity  of  chattel  mortgages  on 
crop  in  potential  existence. 

Cited  in  notes  in  81  A.  S.  R.  46,  on  sale  of  crops  growing  or  to  be  grown; 
14  A  S.  R.  168,  on  landlord's  right  to  reserve  title  to  or  lien  on  crops  to  be 
raised  by  tenant;  109  A.  S.  R.  521,  on  validity  and  operation  of  mortgage  on 
unplanted  crop;  23  L.R.A.  452,  453,  on  necessity  and  effect  of  ratification  of 
sale  or  mortgage  of  future  crops;  23  L.R.A.  455,  on  potential  interests  on  sale 
or  mortgage  of  future  crops;  23  LJIA.  457^  on  equitable  doctrine  as  to  sale  or 
mortgage  of  future  crops;  23  L.R.A.  465,  on  title  of  mortgagee  of  future  crop; 
22  L.  ed.  U.  S.  183,  on  mortgage  on  crops  to  be  planted. 
—  On  wages  to  be  earned. 

Cited  in  Edwards  v.  Peterson,  80  Me.  367,  6  A.  S.  R.  207,  14  Atl.  936;  Hax  v. 
Acme  Cement  Plaster  Co.  82  Mo.  App.  447, — holding  assignment  of  wages  to  be 
earned,  valid. 

81  AM.  REP.   175,  ARNOLD  v.   STATE,   52   IND.   281. 
Sufficiency  of  indictment  or  information. 

Cited  in  Buntin  v.  State,  68  Ind.  38,  holding  indictment  for  taking  goods 
and  chattels,  sufficient  without  alleging  value  as  that  implied ;  Whitson  v.  State, 
160  Ind.  510;  67  N.  £.  265,  holding  indictment  describing  property  stolen  as 
"five  dollars  of  the  personal  goods'*  of  another,  insufficient  for  failure  to  show 
that  property  consisted  of  money;  State  v.  Segermond,  40  Kan.  107,  10  A.  S.  R. 
169,  19  Pac.  370,  holding  information  for  robbery  of  money  without  alleging 
vahie,  defective;  Hart  v.  State,  55  Ind.  599,  sustaining  sufficiency  of  indictment 
for  carrying  away  **bank  bills." 

Cited  in  reference  notes  in  54  A.  D.  186,  on  description  of  money  and  bills  in 
indictment  for  robbery;  3  A.  S.  R.  216,  on  sufficiency  of  indictment  for  larceny; 
41  A  S.  R.  569,  on  allegation  of  value  in  indictment  for  robbery. 
Conviction  of  lesser  offense. 

Cited  in  Duffy  v.  State,  164  Ind.  250,  56  N.  E.  209,  holding  one  indicted  for 
robbery  properly  convicted  of  lesser  crime. 

21  AM.  REP.    179,   CHOEN  v.   STATE,   52    IND.    S47. 
Middle  letter  or  name  as  part  of  name. 

Cited  in  Mergentheim  v.  State,  107  Ind.  567,  8  N.  E.  568,  holding  that  failure 
to  prove  middle  letter  is  no  variance  between  indictment  and  proof;  Miller  v. 
State,  69  Ind.  284,  holding  that  there  is  no  variance  between  indictment  against 
charging  theft  from  Orange  Brookshire  and  proof  of  theft  from  Orange  Scott 
Brookshire;  Ross  v.  State,  116  Ind.  495,  19  N.  E.  451,  holding  no  variance  be- 
tween indictment  for  selling  liquors  to  W.  L.,  Jr.  and  proof  of  sales  to  W.  H.  L. ; 
Ratdiff  V.  State,  23  Ind.  App.  64,  54  N.  E.  814,  holding  that  variance  be- 
tween charge  of  assault  against  William  T.  Parker  and  proof  of  assault  by 
William  P.  Parker  is  not  fatal;  Schofield  v.  Jennings,  68  Ind.  232.  holding 
that  deed  is  not  affected  by  use  of  erroneous  middle  letter  in  grantee's  name; 
Hess  V.  State,  73  Ind.  537;  Long  v.  Campbell,  37  W.  Va.  665,  17  S.  E.  197,— 
holding  that  middle  name  is  no  part  of  person's  name;  O'Connor  v.  State,  97 
Ind.  104,  denying  motion  to  quash  indictment  because  middle  letter  inserted  in 
name  in  caption  was  omitted  in  body  of  indictment. 

Cited  in  reference  notes  in  6  A.  S.  R.  346,  on  effect  of  variance  in  middle 
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name  in  indictment;  8  A.  S.  R.  450,  on  misnomer  and  variance  in  indictment; 
23  A.  S.  R.  237,  on  effect  of  omission  of  initial  in  record  on  lien  of  judgment; 
41  A.  S.  R.  54,  on  suflSciency  of  docketing  of  judgments;  42  A.  S.  R.  561,  on 
recognition  of  Christian  names  by  law;  66  A.  S.  R.  323,  on  disregarding  middle 
name. 

Cited  in  notes  in  14  L.R.A.  694,  on  sufiiciency  of  indictment  or  information 
with  respect  to  name  of  accused;  132  Am.  St.  R.  566,  on  proceedings  against 
persons  by  less  or  other  than  full  Christian  names. 

21  AM.  REP.   182,  BAILEY  v.   STATE,   52   IND.   462. 
liarc^ny  of  stray  or  lost  property. 

Cited  in  Starck  v.  State,  63  Ind.  285,  30  A.  R.  214,  holding  mere  possession 
of  stray  cow  is  not  proof  of  guilt  of  larceny;  State  v.  Clifford,  14  Nev.  72. 
33  A.  R.  626,  holding  one  failing  to  return  property  found  in  highway  where 
owner  known,  guilty  of  larceny;  Brooks  v.  State,  35  Ohio  St.  47  (dissenting 
opinion),  on  lost  property  as  subject  of  larceny. 

Cited  in  notes  in  57  A.  D.  284;  29  A.  R.  768;  34  A.  R.  735;  88  A.  S.  R.  592, 
693,  594, — on  larceny  of  lost  property;  88  A.  S.  R.  603,  604,  on  intent  as  ele- 
ment of  larceny  in  case  of  finding  lost  property;   37  L.R.A.  123,  on  guilt  of 
larceny  by  finder  of  property  if  owner  is  known. 
Rights  of  finder  of  property. 

Annotation  cited  in  Bowen  v.  Sullivan,  62  Ind.  281,  30  A.  R.  172,  holding 
servant  in  paper  factory  finding  bills  in  bale  of  old  papers  entitled  to  them  as 
against  master. 

Cited  in  reference  note  in  23  A.  R.  531,  on  rights  of  finder  of  lost  property. 
Proof  of  guilt  of  crime. 

Cited  in  Mitchell  v.  State,  103  Ga.  17,  29  N.  E.  435,  holding  that  opportunity 
to  commit  larceny  and  subsequent  denial  of  existence  of  such  opportunity  is  no 
proof  of  guilt;  Blaker  v.  State,  130  Ind.  203,  29  N.  E.  1077;  Johnson  v.  State, 
148  Ind.  622,  47  N.  E.  926;  Madden  v.  State,  148  Ind.  183,  47  N.  E.  220,— 
holding  inference  of  guilt  proper  from  possession  of  stolen  articles. 

Cited  in  notes  in  70  A.  D.  450,  on  effect  of  possession  of  stolen  property 
as  evidence  of  larceny;  68  L.R.A.  49,  on  necessity  of  proof  of  corpus  delicti  on 
trial  for  larceny. 

21   AM.  REP.   189,   HELWIG  t.  JORDAN,   58  IND.   21. 
Liability  of  lessor  for  injuries. 

Cited  in  Roehrs  v.  Timmons,  28  Ind.  App.  578,  63  N.  E.  481,  holding  landlord 
not  agreeing  to  repair,  not  liable  for  injuries  to  tenant  from  defective  condition 
of  premises;  Deller  v.  Hofferberth,  127  Ind.  414,  26  N.  E.  889,  denying  liability 
of  lessor  for  explosion  of  boiler  when  in  possession  of  lessee  caused  by  defects 
arising  subsequent  to  demise;  Samuelson  v.  Cleveland  Iron  Min.  Co.  49  Mich. 
164,  43  A.  R.  456,  13  N.  W.  499,  denying  liability  of  landlord  for  defective 
condition  of  premises  arising  after  leasing;  Perez  v.  Rabaud,  76  Tex.  191,  7 
L.R.A.  620,  13  S.  W.  177,  denying  liability  of  landlord  for  injury  to  tenant's 
servant  by  defective  condition  of  premises  existing  at  time  of  demise  and  which 
he  subsequently  promised  to  repair. 

Cited  in  reference  notes  in  30  A.  R.  695;  1  A.  S.  R.  432,  490, — on  landlord's 
liability  to  third  person  for  defective  condition  or  construction  of  premises. 

Cited  in  notes  in  92  A.  S.  R.  528;  50  A.  D.  781,— on  lessor's  liability  to  third 
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person  for  nuisance  or  defects  existing  at  time  of  lease;  92  A.  S.  R.  529,  on 
lessor's  liabiUty  to  strangers  where  premises  are  leased  for  a  noxious  purpose; 
5  L.R.A.  (N.S.)  '318,  on  landlord's  liability  for  injury  to  adjoining  property 
from  cause  arising  during  tenancy;  26  L.R.A.  201,  on  liability  of  landlord  to 
third  persons  for  injuries  by  kilns,  smoking  chimneys,  and  boiler  shops;  15 
E.  R.  C.  341,  on  liability  of  owner  of  premises  demised  or  let  for  injury  result- 
ing from  dangerous  condition. 

Recovery  for  injury  to  land. 
Cited  in  Muncie  Pulp  Co.  v.  Martin,  23  Ind.  App.  558,  55  N.  E.  796,  holding 

damages  recoverable  for  injury  to  land  by  pollution  of  stream;  Scheible  v.  Law, 

65  Ind.  332,  sustaining  right  of  individual  to  recover  for  damages  caused  by 

public  nuisance  in  raising  stream. 

Liability  for  nuisance  generally. 
Cited  in  reference  note  in  12  A.  S.  R.  801,  on  who  are  liable  for  creation  and 

continuance  of  nuisances. 

21  AM.  REP.    192,  LOVE  v.  MILIjER,   58  IXD.   294. 
Right  of  broker  to  commissions. 

Cited  in  Wilson  v.  Mason,  168  111.  304,  49  A.  S.  R.  162,  42  N.  E.  134,  holding 
broker  not  entitled  to  commissions  under  contract  of  sale  void  under  statute 
of  fraude;  Fox  v.  Myan,  240  111.  391,  88  N.  E.  974,  holding  broker  entitled  to 
commission  though  accepted  purchaser  defaults;  Kepner  v.  Ford,  16  N.  D.  50, 
111  N.  W.  619;  Northwestern  Mut.  L.  Ins.  Co.  v.  Williams,  98  Ind.  403,-— 
holding  broker's  commissions  earned  by  production  of  purchaser  willing  to  comply 
with  terms  of  sale;  Vinton  v.  Baldwin,  88  Ind.  104,  45  A.  R.  447,  holding  broker 
not  deprived  of  right  to  commissions  for  procuring  loan  by  refusal  of  principal 
to  accept;  Fischer  v.  Bill,  91  Ind.  243,  holding  broker's  right  to  commissions 
not  defeated  by  refusal  of  owner  to  sell  to  proposed  buyer;  Pape  v.  Wright, 
116  Ind.  502,  19  N.  E.  459,  holding  that  owner's  failure  to  comply  with  statute 
doea  not  defeat  broker's  right  to  commissions  for  producing  proposed  purchaser 
of  patent  rights;  McFarland  v.  Lillard,  2  Ind.  App.  160,  50  A.  S.  R.  234,  28 
X.  E.  229,  holding  broker  not  deprived  of  commissions  for  invalidity  of  part 
of  contract  under  statute  of  frauds;  Roche  v.  Smith,  176  Mass.  595,  79  A.  S. 
R.  345,  51  L.R.A.  510,  58  N.  E.  152,  holding  broker  effecting  valid  contract  for 
exchange  of  lands  entitled  to  commissions  although  one  produced  is  unable 
to  make  good  title;  Lockwood  v.  Rose,  125  Ind.  588,  25  N.  E.  710;  Learned  v. 
McCoy,  4  Ind.  App.  238,  30  N.  E.  717;  Ward  v.  Cobb.  148  Mass.  518,  12  A.  S.  R. 
587,  20  N.  E.  174, — holding  that  failure  of  buyer  produced  by  broker  to  pay 
w  agreed  does  not  deprive  latter  of  commissions;  Hayden  v.  Grillo,  35  Mo. 
App.  647,  holding  real  estate  broker  refusing  to  disclose  name  of  proposed  pur- 
chaser not  entitled  to  commissions;  Clodfelter  v.  Hulett,  72  Ind.  137;  Francis 
V.  Baker,  45  Minn.  83,  47  N.  W.  462;  Love  v.  Owens,  31  Mo.  App.  501;  Lunney 
V.  Healey,  56  Neb.  313,  44  L.R.A.  593,  76  N.  W.  558,— holding  real  estate  broker 
not  deprived  of  commissions  for  refusal  of  buyer  produced  to  comply  with  con- 
tract made  with  owner;   Fairly  v.  Wappoo  Mills,  44  S.  C.  227,  29  L.R.A.  215, 

22  S.  E.  108,  holding  merchandise  broker  entitled  to  commissions  upon  produc- 
tion of  buyer  ready  to  comply  with  terms  of  sale;  Greene  v.  Hollingshead,  40 
111.  App.  195;  Flynn  v.  Jordal,  124  Iowa,  457,  100  N.  W.  326;  Veazie  v.  Parker, 
:2  Me.  443;  Parker  v.  Walker,  86  Tenn.  566,  8  S.  W.  391,— holding  broker 
entitled  to  commissions  upon  effecting  valid  written  contract  of  sale;  Penter  v. 
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Staight,  1  Wash.  365,  25  Pac.  469,  holding  complaint  in  action  by  broker  for 
commisflionB  on  sale  of  real  estate,  defective  for  failure  to  allege  that  he  noti- 
fied owner  of  prospective,  purchaser;  Oullahan  v.  Baldwin,  100  Cal.  648,  35 
Pac.  310  (dissenting  opinion),  on  broker's  right  to  commissions. 

Cited  in  notes  in  93  A.  D.  176,  on  rights  of  brokers  other  than  stockbrokers; 
43  L.R.A.  595,  on  effect  of  principal's  refusal  to  enter  into  written  contract 
with  purchaser  or  to  make  sale  on  real  estate  broker's  right  to  commissions; 
43  LJl.A.  600,  on  effect  of  principal's  refusal  to  enforce  contract  and  release 
of  purchaser  on  real  estate  broker's  right  to  commissions;  44  L.R.A.  603,  on 
necessity  of  written  contract  to  performance  of  real  estate  broker's  contract  to 
find  purchaser  or  effect  exchange  of  principal's  property ;  44  L.R.A.  606,  607,  on 
necessity  of  consummated  sale  to  performance  of  real  estate  broker's  contract 
to  find  purchaser  or  effect  exchange  of  principal's  property;  44  L.R.A.  619, 
on  position  of  purchaser  found  by  real-estate  broker  under  contract  to  find  pur- 
chaser. 

What  matters  are  res  Judicata. 

Cited  in  Hart  ▼.  Stribling,  25  Fla.  435,  6  So.  455,  holding  judgment  res  judicata 
only  as  to  matters  required  to  be  decided. 

21   AM.   REP.    197.   SHEIiTON  t.   STATE.    58   IND.   381. 
Rights  and  liabilities  of  officer  as  to  public  funds. 

ated  in  State  v.  Walsen,  17  Colo.  170,  15  LJI.A.  456,  28  Pac.  1119,  holding 
state  treasurer  liable  for  interest  received  on  public  funds;  Hadley  v.  State, 
66  Ind.  271,  holding  school  treasurer  liable  for  interest  on  school  funds  which 
he  permitted  others  to  use;  Graham  v.  State,  66  Ind.  386,  holding  county  treas- 
urer entitled  to  credit  for  money  paid  under  void  order  of  auditor;  Com.  v. 
Godshaw,  92  Ky.  435,  17  S.  W.  735,  holding  trustee  of  jury  fund  entitled  to 
interest  received  on  public  money;  Mar  v.  Parker,  9  Wash.  473,  43  A.  S.  R. 
849,  37  Pac.  675,  holding  funds  of  public  oflBcer  deposited  in  bank  are  not  sub- 
ject to  garnishment  by  individual  creditors;  State  v.  McFetridge,  84  Wis.  473, 
20  L.R.A.  223,  54  N.  W.  1,  holding  that  state  treasurer  is  not  entitled  to  in- 
terest on  public  funds  deposited  in  own  name  in  bank;  Renfroe  v.  Colquitt,  74 
Ga.  18  (dissenting  opinion),  on  liability  of  state  treasurer  for  money  received 
from  banks  in  return  for  making  them  depositories  of  public  funds. 

Cited  in  reference  notes  in  59  A.  D.  172,  on  liability  of  town  treasurer  for 
moneys  collected;  3  A.  S.  R.  881,  on  liability  of  public  treasurer  or  collector 
on  official  bond  for  mbney  stolen  without  his  fault. 

Cited  in  notes  in  67  A.  D.  366,  on  ground  of  liability  of  public  officials  for 
funds  placed  in  their  hands;  91  A.  S.  R.  527,  on  liability  of  sureties  on  official 
bonds  for  interest  received  on  public  funds;  30  L.R.A.(N.S.)    857,  on  liability 
of  public  officer  or  his  bond  for  interest  received. 
Use  of  public  funds  as  breach  of  bond. 

Cited  in  Brown  y.  State,  78  Ind.  239,  holding  that  officer's  mere  use  of  school 
funds  in  own  business  is  not  conversion,  breaching  bond;  Bocard  v.  State,  79 
Ind.  270;  Harvey  v.  State,  94  Ind.  159, — holding  that  town  treasurer  using 
public  funds  is  not  guilty  of  breach  of  bond  until  failure  to  account. 
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21  AM.  RE:P.   200,   GROVSR  &  B.  SOWING  MACH.   CO.  T.  BUTUB31, 

53  IND.  454. 
Validity  of  statutes. 

Cited  in  Fry  v.  State,  63  Ind.  662,  30  A.  R,  238,  sustaining  validity  oi  statute 
regulating  taking  of  tickets  by  common  carriers. 

Cited  in  note  in  24  L.R.A.  314,  on  exclusion  of  foreign  trading  companies  as 
interference  with  interstate  commerce. 
—As  to  sale  of  patent  riglits. 

Cited  in  Castle  v.  Hutchinson,  26  Fed.  394,  holding  statute  regulating  form 
of  note  given  for  patent-right,  unconstitutional;  Reeves  v.  Coming,  61  Fed.  774; 
BrechbUl  v.  Randall,  102  Ind.  528,  52  A.  R.  695,  1  N.  E.  362,— sustaining  validity 
of  statute  requiring  one  selling  patent  rights  to  file  copy  of  letters  patent  in 
county  clerk's  oflSce;  Tod  v.  Wick  Bros.  36  Ohio  St.  370,  holding  statute  requir- 
ing words  "given  for  a  patent  right"  to  be  written  on  notes  given  for  such  rights, 
valid. 

Cited  in  notes  in  22  A.  R.  67,  on  constitutionality  of  state  statutes  regulating 
the  mode  of  disposing  of  patent  rights;  26  A.  R.  617,  on  validity  of  state 
statutes  imposing  additional  conditions  on  notes  given  for  patent  rights;  20 
L.tLA.  608,  on  statutory  restrictions  as  to  validity  of  note  given  for  patent 
right;  29  L.R.A.  788,  on  power  of  state  to  regulate  sales  of  patent  rights; 
29  L.R.A.  791,  on  power  of  state  to  restrict  and  regulate  sales  of  patented 
articles. 
Application  of  statutes. 

Cited  in  Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  v.  Caldwell,  64  Ind. 
270,  23  A.  R.  641;  Shook  v.  Singer  Mfg.  Co.  61  Ind.  520,— holding  statute 
regalating  business  of  foreign  corporations  inapplicable  to  corporation  selling 
patented  article. 

Cited  in  reference  note  in  21  A.  R.  220,  on  applicability  of  state  statute  for- 
bidding sale  of  goods  failing  to  stand  certain  tests,  to  goods  covered  by  patent. 

SI  AM.  REP.    205,   BBIili  t.   FARMERS'   BANK,    11    BUSH,    34. 
Delivery  of  mortgage  or  deed. 

Cited  in  Breathwit  v.  Bank  of  Fordyce,  60  Ark.  26,  28  S.  W.  511,  holding 
delivery  of  mortgage  to  one  mortgagee  with  direction  to  record,  sufficient  delivery 
to  all;  Hibberd  v.  Smith,  67  Cal.  647,  66  A.  R.  726,  8  Pac.  46,  holding  delivery 
of  deed  to  stranger  for  grantee,  insufficient  without  proof  of  latter's  assent; 
Alexander  v.  de  Kennel,  81  Ky.  346,  holding  that  grantor's  leaving  deed  for 
record,  insufficient  to  constitute  delivery  and  acceptance;  Hall  v.  Waddill,  78 
Miss.  16,  27  So.  936,  holding  that  mere  execution  of  deed  is  no  proof  of  de- 
livery; Rogers  v.  Heads  Iron  Foundry,  61  Neb.  39,  37  L.R.A.  429,  70  N.  W.  527, 
holding  chattel  mortgage  delivered  by  mortgagor,  unconditionally  to  unau- 
thorized third  person  by  whom  it  was  filed  for  record,  effective  between  parties 
from  time  of  record;  Croom  v.  Jerome  Hil  Cotton  Oo.  16  Tex.  Civ.  App.  328, 
40  8.  W.  146,  holding  that  sending  deed  for  record  without  knowledge  of  grantee 
is  no  delivery. 

Cited  in  reference  note  m  36  A.  R.  166,  on  presimiption  of  delivery  of  deed 
arising  from  registration. 

Cited  in  notes  in  4  A.  D.  187,  as  to  when  delivery  of  deed  takes  effect;  64 
hJBiJL  004,  906,  Ota  rights  of  third  persons  in  ease  of  delivery  to  person  other 
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than  the  grantee;  18  L.  ed.  U.  S.  542,  on  recording  deed  as  delivery  or  evidence 
of  delivery. 

Acceptance  of  deed  or  mortgage. 

Cited  in  Knox  v.  Clark,  15  Colo.  App.  356,  62  Pac.  334;  Ward  v.  Small, 
90  Ky.  198,  13  S.  W.  1070, — holding  acceptance  of  deed  necessary  to  complete 
delivery;  Fischer  Leaf  Co.  v.  Whipple,  51  Mo.  App.  181,  holding  acceptance  of 
deed  beneficial  to  grantee  presumed  from  delivery  for  record;  Kuh  v.  Garvin, 
125  Mo.  547,  28  S.  W.  847,  holding  chattel  mortgage  not  entitled  to  record 
presumed  to  be  accepted  from  mortgagee's  taking  possession  of  goods. 

Cited  in  notes  in  53  A.  S.  R.  547,  on  intention  and  acceptance  on  delivery 
of  deed;  24  L.K.A.  374,  on  extent  of  presumption  of  acceptance  of  assignment 
or  deed   of  trust  for  creditors;   54  L.R.A.  896,  on  presiunptlon  of  acceptance 
of  deed. 
Necessity  of  notice  of  transfer. 

(  ited  in  Hart  v.  Forbes,  60  Miss.  745,  holding  attachment  superior  to  assign- 
ment of  policy  made  without  knowledge  of  assignee. 

21   AM.  REP.   209,  GAAB  t.  LOIJISVILIiE  BKG.  CO.    11   BUSH,    180. 
Validity  of  agreement  for  attorney's  fees  or  costs  of  collection. 

Cited  in  Rilling  v.  Thompson,  12  Bush,  310,  holding  stipulation  in  mort- 
gage for  payment  of  attorney's  fees  of  $50  in  addition  to  interest,  void;  Ken- 
tucky Trust  Co.  V.  Third  Nat.  Bank,  106  Ky.  232,  50  S.  W.  43,  holding  stipula- 
tion in  mortgage  securing  bonds,  for  attorney's  fee  to  trustee,  void  as  against 
public  policy;  Witherspoon  v.  Musselman,  14  Bush,  214,  29  A.  R.  404,  holding 
agreement  in  note  to  pay  reasonable  attorney's  fees  if  debt  collected  by  suit, 
void  as  against  public  policy;  Merchants'  Nat.  Bank  v.  Sevier,  14  Fed.  662,  hold- 
ing provision  in  note  to  pay  attorney's  fees  of  10  per  cent  on  sum  due,  void 
on  ground  of  usury;  Dorsey  v.  Wolff,  142  IIL  589,  34  A.  S.  R.  99,  18  L.R.A. 
428,  32  N.  £.  495  (affirming  38  111.  App.  305),  holding  note  not  made  usurious 
by  stipulation  for  attorney's  fees  in  addition  to  interest;  Fidelity  Trust  ^ 
Safety  Vault  Co.  v.  Ryan,  109  Ky.  240,  58  S.  W.  610,  holding  attorney's  fee 
paid  to  creditor  in  addition  to  legal  interest  recoverable  as  usury;  Dodd  v. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  127  Ky.  762,  16  L.R.A.(N.S.)  898,  106  S.  W. 
787,  holding  that  attorney's  fees  cannot  be  recovered  as  part  of  costs. 

Cited  in  notes  in  55  A.  D.  395,  on  compensation  for  services  and  expenses, 
bonuses,  etc;  26  A.  R.  779;  29  A.  R.  406, — on  effect  of  provision  in  note  for 
attorney's  fee;  46  A.  S.  R.  193,  on  provision  for  recovery  of  expanses  of  col- 
lection as  usury;  55  A.  S.  R.  438,  on  validity  of  stipulation  for  attorneys* 
fees. 
Effect  of  provision  for  attorney's  fees  on  negotiability  of  bill  or  note. 

Cited  in  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A.  596,  3  C.  C.  A. 
1,  6  U.  S.  App.  312,  52  Fed.  191,  holding  negotiability  of  bill  not  destroyed  by 
agreement  to  pay  attorney's  fees;  Montgomery  v.  Crossthwait,  90  Ala.  553, 
24  A.  S.  R.  832,  12  L.R.A.  140,  8  So.  498,  holding  negotiability  of  note  not 
affected  by  agreement  to  pay  costs  of  collection;  Shenandoah  Nat.  Bank  v. 
Marsh,  89  Iowa,  273,  48  A.  S.  R.  381,  66  N.  W.  458,  holding  negotiability  of 
note  not  affected  by  aareercent  to  pay  ten  per  cent  attorney's  fees;  Altman  v. 
Rittershofer,  68  Mich.  287,  13  A.  S.  R.  341,  36  N.  W.  74,  holding  note  containing 
stipulation  for  attorney's  fees,  nonne^rotiable ;  Howenstein  v.  Barnes,  5  Dill. 
482,  Fed.  Cas.  No.  6,786;  Wilson  Sewing  Mach.  Co.  v,  Moreno,  6  Sawy.  36,  7 
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Fed.  806;  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A.  662,  134  Fed. 
538;  Hanover  Nat.  Bank  v.  Johnson,  90  Ala.  649,  8  So.  42;  Trader  v.  Chidester, 
41  Ark.  242,  48  A.  R,  38;  Cowing  v.  Cloud,  16  Colo.  App.  326,  65  Pac.  417; 
Lockwood  V.  Lindsey,  6  App.  D.  C.  396;  Stapleton  v.  Louisville  Bkg.  Co.  95 
Ga.  802,  23  S.  E.  81;  Seaton  v.  Scovill,  18  Kan.  433,  21  A.  R.  212;  Jones  v. 
Radatz,  27  Minn.  240,  6  N.  W.  800;  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  30  A.  R,  811;  Oppenheimer  v.  Farmers'  &  M.  Bank,  97  Tenn.  19,  56  A.  S.  R. 
778,  33  L.R.A.  767,  36  S.  W.  705;  Salisbury  v.  Stewart,  15  Utah,  308,  62  A.  S. 
R.  934,  49  Pac.  777, — ^holding  negotiability  of  note  not  destroyed  by  agreement 
to  pay  attorney's  fees  if  collection  necessary;  Carroll  County  Sav.  Bank  v 
Strother,  28  S.  C.  504,  6  S.  E.  313,  holding  negotiability  of  note  not  affected 
by  stipulation  for  attorney's  fees;  also  citing  annotation  on  this  point;  Green 
r.  Spires,  71  S.  C.  107,  60  S.  E.  554,  4  A.  &  E.  Ann.  Cas.  261  (dissenting  opinion), 
on  agreement  to  pay  costs  of  collection  as  affecting  negotiability  of  note. 

ated  in  reference  notes  in  9  A.  S.  R.  436;  24  A.  R.  201;  21  A.  R.  430, — 
on  negotiability  of  note  containing  stipulation  for  attorney's  fee. 

Cited  in  notes  in  1  L.R.A.  547;  125  A.  S.  R.  209, — on  effect  of  provision  for 
attorney's  fee  on  negotiability  of  instrument. 
Usury  in  contract  to  pay  more  than  is  due. 

Cited  in  Chaffe  v.  Landers,  46  Ark.  364,  holding  that  contract  to  pay  at 
fnture  date  more  than  debt  and  interest  is  not  usurious  where  actual  debt  paid 
before    that   date. 

Cited  in  note  in  55  A.  D.  396,  on  penalties  for  failure  to  pay  at  maturity  as 
usury. 

Forfeiture  of  right  to  interest. 

Cited  in  Rudd  v.  Planters'  Bank,  78  Ky.  513,  holding  right  to  interest  ac- 
cruing before  maturity  forfeited  by  agreement  to  pay  interest  upon  usurious 
note. 

What  is  interest. 

Cited  in  Powell  v.  Madison,  107  Ind.   106,  8  N.  E.  31,  defining  interest  as 
premium  for  use  of  money. 
Breach  of  agreement  to  procure  surety  as  defense. 

Cited  in  Hudspeth  v.  Tyler,  108  Ky.  520,  56  S.  W.  973,  holding  that  surety 
is  not  released  by  failure  of  obligee  to  comply  with  oral  agreement  to  procure 
other  sureties;  Dils  v.  Bank  of  Pikeville,  109  Ky.  767,  60  S.  W.  715,  holding 
that  accommodation  indorsers  are  not  entitled  to  escape  liability  to  bank  dis- 
counting note  for  failure  of  bank  to  procure  signature  of  another  as  agreed. 

21  AM.  REP.  214,  UNITED  SOC.  v.  UNDERWOOD,  11  BUSH,  265. 
Liability  of  Joint  tort  feasors. 

Cited  in  McDonald  v.  Nugen,  118  Iowa,  512,  96  A.  S.  R.  407,  92  N.  W.  675, 
holding  that  payment  to  clerk  of  court  of  judgment  by  one  tort  feasor  sued 
alone  is  no  bar  to  action  against  other,  where  payment  not  accepted;  Moayon 
V.  Moayon,  117  Ky.  855,  102  A.  S.  R.  303,  60  L.R.A.  415,  72  S.  W.  33,  holdinjr 
that  joint  tort  feasor  Is  not  released  by  plaintiff's  acceptance  of  part  satisfac- 
tion from  other;  Cleveland  v.  Bangor,  87  Me.  259,  47  A.  S.  R.  326,  32  Atl.  802, 
holding  recovery  of  unsatisfied  judgment  against  railroad  company  for  personal 
injuries  is  no  bar  to  action  against  city  on  same  claim;  Thomas  v.  Maysville 
Street  R.  &  Transfer  Co.  136  Ky.  446,  136  A.  S.  R.  267,  124  S.  W.  398.'  hold- 
ing that  collection  of  judgment  against  one  joint  tort  feasor  releases  other. 
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Cited  in  notes  in  54  A.  D.  205,  on  judgment  against  one  cotrespasser  as  bar 
to  action  against  other;  11  A.  S.  R.  907,  on  effect  of  release  given  to,  or  satis- 
faction accepted  from,  one  of  several  joint  wrongdoers;  92  A.  S.  R.  885,  on  effect 
of  partial  satisfaction  of  judgment  against  one  wrongdoer  on  liability  of  others; 
58  L.R.A.  424,  on  effect  of  judgment  against  one  joint  tort  feasor  with  satis- 
faction in  whole  or  in  part  on  liability  of  the  other;  1  E.  R.  C.  188,  on  joint 
and  several  liability  of  persons  jointly  engaging  in  commission  of  tort;  18  L. 
y  ed.  U.  S.  129,  on  effect  of  judgment  against  one  joint  trespasser. 

Good  faith  as  defense. 

Cited  in  Backer  v.  Penn  Lubricating  Co.  89  C.  C.  A.  419,  162  Fed.  627,  hold- 
ing good  faith  of  entry  under  lease  admissible  in  reduction  of  damages  for 
trespass  in  taking  oil. 
Liability  of  bailee  restoringr  property  to  immediate  bailor. 

Cited  in  Walker  v.  Manhattan  Bank,  25   Fed.   247,   holding  bank  receiving 
special  deposit  from  agent  liable  for  returning  same  to  the  agent  without  knowl- 
edge that  his  authority  had  been  revoked. 
Rule  of  damages  for  conversion. 

Cited  in  note  in  2  L.R.A.  449,  on  rule  of  damages  in  action  for  conversion. 

21  AM.  KEP.  220,  PATTERSON  t.  COM.   11  BUSH,  811,  Affirmed  in 

97  U.  S.  501,  24  L.  ed.   1115. 
Validity  of  statute  or  ordinance. 

Cited  in  Louisville  v.  Wehmhoff,  116  Ky.  812,  76  S.  W.  876,  holding  ordinance 
regulating  operation  of  pool  rooms,  valid. 
—  Relating  to  patents. 

Cited  in  Hockett  v.  State,  105  Ind.  250,  55  A.  R.  201,  5  N.  E.  178,  holding 
act  regulating  rentals  of  patented  telephones,  valid;  Re  Sheffield,  64  Fed.  833; 
Com.  V.  Petty,  96  Ky.  452,  29  L.R.A.  786,  29  S.  W.  291,— holding  statute  re- 
quiring vendee  of  patented  article  to  procure  license,  unconstitutional;  Wilch 
T.  Phelps,  14  Neb.  134,  15  N.  W.  361,  holding  act  requiring  vendor  of  patent 
rights  to  submit  letters  to  court  for  examination,  valid;  State  v.  Cook,  107 
Tenn.  499,  62  LJR.A.  174,  64  S.  W.  720,  holding  statute  requiring  notes  given  for 
patents  to  state  fact  on  face,  valid  ;  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  106 
N.  W.  231,  7  A.  &  E.  Ann.  Cas.  505,  holding  statute  requiring  notes  given  for 
patent  rights  to  state  fact  therein  in  red  ink  and  making  one  violating  same 
liable  for  penalty  equal  to  note,  void. 

Cited  in  reference  note  in  21  A.  R.  200,  on  applicability  of  state  statute  regu- 
lating foreign   corporations  to   corporation   selling  articles   covered  by   patent. 

Cited  in  notes  in  22  A.  R.  67,  68,  on  constitutionality  of  state  statutes  regu- 
lating the  mode  of  disposing  of  patent  rights;  26  A.  R.  517,  on  validity  of  state 
statutes  imposing  additional  conditions  on  notes  given  for  patent  rights;  29 
L.R.A.  790,  on  power  of  state  to  restrict  and  regulate  sales  of  patented  articles. 
Orant  of  patent  to  partnership. 

Cited  in  Fruit  Cleaning  Co.  v.  Fresno  Home  Packing  Oo.  94  Fed.  845,  holding 
patent  rights  granted  to  partnership,  valid. 

21  AM.  RSP.   228,  iBTNA  INS.  OO.  t.  JOHNSON,    11  BUSH,   587. 
Degree  of  proof  necessary  in  actions. 

Cited  in  United  States  v.  Shapleigh,  4  C.  C.  A.  237,  12  U.  S.  App.  26,  54  Fed. 
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126,  holding  proof  beyond  reasonable  doubt  necessary  in  action  xinder  statute 
for  damages  for  presenting  false  claim  against  United  States;  Lillentbal  v. 
United  States,  97  U.  S.  237,  24  L.  ed.  901,  on  necessity  of  proof  beyond  reason- 
able doubt  on  prosecution  of  one  for  violation  of  internal  revenue  laws. 

Cited  in  notes  in  66  A.  D.  159,  on  sufficiency  of  proof  of  fraud;  35  L.  ed.  U. 
B.  1161,  on  defense  of  suicide  to  action  on  life  insurance  policy  or  wilful  de- 
struction of  property  in  action  on  Hre  or  marine  policy. 
— CiTil  actions. 

Cited  in  New  York  Acci.  Ins.  Ck).  v.  Clayton,  8  C.  C.  A.  213,  19  U.  S.  App. 
304,  59  Fed.  559,  holding  preponderance  of  proof  only  required  to  establish 
defense  to  action  on  policy  that  injury  caused  while  hunting  on  Sunday; 
Welch  V.  Jugenheimer,  66  Iowa,  11,  41  A.  R.  77,  8  N.  W.  673,  holding  pre- 
ponderance of  proof  only  required  in  civil  action  for  damages  for  sales  of  in- 
toxicating liquors,  although  act  indictable;  Sloan  v.  Gilbert,  12  Bush,  61,  23 
A.  R.  708,  holding  plea  of  justification  in  action  for  slander  sustainable  by 
preponderance  of  evidence;  Kane  v.  Hi  hernia  Ins.  Co.  39  N.  J.  L.  697,  23  A. 
R.  239;  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co.  116  N.  C.  821,  21  S.  E.  922,— 
holding  insurer  defending  action  on  policy  on  ground  of  wilful  burning  by 
insured,  bound  to  show  fact  beyond  reasonable  doubt. 

Cited  in  reference  notes  in  26  A.  R.  131,  on  degree  of  proof  required  in  civil 
sction  for  criminal  act;  48  A.  R.  675,  on  quantum  of  proof  in  civil  actions. 

Cited  in  notes  in  62  A.  D.  187,  on  degree  of  proof  of  criminal  act  in  civil 
action;  95  A.  D.  525,  on  proving  existence  of  crime  in  civil  actions;  95  A.  D. 
526,  on  proof  of  crime  in  insurance  cases. 
Measure  of  damages  for  burning  of  building. 

Cited  in  Wall  v.  Piatt,  169  Mass.  398,  48  N.  E.  270,  holding  real,  not  market 
value  of  buildings,  measure  of  damages  in  action  under  statute  for  negligent 
burning  by  railroad;  Taylor  v.  Bryner,  18  Tex.  Civ.  App.  617,  42  S.  W.  999, 
holding  difference  between  value  of  building  whole  and  damaged,  measure  of 
damages  in  case  of  partial  loss  under  policy. 

21  AM.  REP.   225,   COM.   t.   JACKSON,   11   BUSH,    679. 
Proof  of  marriage  in  criminal  cases. 

ated  in  State  v.  Wylde,  110  N.  C.  500,  15  S.  E.  5;  Miles  v.  United  States, 
103  U.  S.  304,  26  L.  ed.  481'  (reversing  2  Utah,  19),  holding  proof  of  prior 
marriage  established  in  bigamy  case  by  declarations  of  accused;  Halbroc^  v. 
State,  34  Ark,  511,  36  A.  R.  17;  State  v.  Cooper,  103  Mo.  266,  15  S.  W.  327; 
State  V.  Hughes,  35  Kan.  626,  67  A.  R.  195,  12  Pac.  28, — ^holding  prior  marriage 
eetablished  on  prosecution  for  Ingamy  by  admissions  of  accused  coupled  with 
cohabitation;  Lowery  v.  People,  172  111.  466,  64  A.  S.  R.  50,  50  N.  E.  165, 
holding  that  former  marriage  of  one  charged  with  bigamy  is  not  proved  by 
reputation  and  cohabitation. 

Cited  in  reference  notes  in  9  A.  S.  R.  269,  on  marriage  sufficient  to  support 
indictment  for  bigamy;  25  A.  R.  665,  on  proof  of  defendant's  marriage  in  action 
for  bigamy  by  his  admissions. 

ated  in  notes  in  47  A.  S.  R.  228,  229,  231,  232;  36  A.  D.  746,  747;  48  A.  D. 
115;  93  A.  D.  255, — on  declarations  and  confessions  of  accused  as  proof  of 
marriage  alleged  to  be  bigamous;  57  A.  R.  453,  on  when  proof  of  actual  mar- 
riage is  necessary;  36  A.  R.  24,  on  sufficiency  of  defendant's  admissions  to  estab- 
lish his  first  marriage  in  prosecution  for  bigamy;  12  L.R.A.  838,  on  admissibility 
Am.  Rep.  Vol.  XVI.— 4. 
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of  declarations  as  to  marriage;  17  E.  R.  C.  176,  on  sufficiency  in  prosecutions 
for  bigamy  of  showing  that  first  marriage  was  valid  common-law  marriage; 
7  L.R.A.  800,  on  sufficiency  of  proof  of  marriage. 

21  AM.  REP.  232,  SMITH  v.  KITCHENS,   51   GA.    158. 

Discharge  of  surety  on  ball  bond. 

Cited  in  Perkins  v.  Terrell,  1  Ga.  App.  250,  58  S.  E.  133,  holding  that  surety 
on  bail  bond  is  not  discharged  until  arrest  of  accused  under  bench  warrant; 
Hartley  v.  Colquitt,  72  Ga,  351,  holding  surety  on  first  bond  not  discharged 
by  giving  second  bond  with  other  surety  for  another  offense;  State  v.  Orsler, 
48  Iowa,  343,  holding  surety  on  bail  bond  discharged  upon  arrest  of  accused 
upon  finding  of  indictment. 

Cited  in  note  in  99  A.  D.  219,  221,  on  subsequent  arrest  or  indictment  of 
principal  as  exoneration  of  bail. 
Riffht  to  discharge  on  ball. 

Cited  in  Ex  parte  Robinson,  108  Ala.  161,  18  So.  729,  denying  right,  after 
indictment,  to  discharge  on  bail  which  was  allowed  upon  first  examination^ 
no  order  being  made  as  to  bail. 

21  AM.  REP.  284,  ATIiANTA  NAT.  BANK  v.  DOUGLASS,  51  GA.  206. 

Discharge  of  surety. 

Cited  in  Charlotte,  C.  k  A.  R.  Co.  v.  Gow,  69  Ga.  685,  27  A.  R,  403,  holdiuK 
surety  for  honesty  of  agent  discharged  by  principal's  entrusting  him  with  funds 
after  knowledge  of  dishonesty;  Shutts  v.  Fingar,  100  N.  Y.  639,  63  A.  R.  231, 
3  N.  E.  588,  holding  surety  on  note  discharged  by  delay  of  holder  in  collecting 
from  maker;  Williams  v.  Kranedy,  134  Ga.  339,  67  S.  E.  821,  holding  surety 
not  discharged  by  failure  of  creditor  to  have  execution  placed  upon  execution 
docket. 

Cited  in  note  in  18  L.R.A.(N.S.)  653,  on  release  of  indorser  of  note  by  failure 
to  exhaust  securities  given  by  maker. 

—  Pro  tanto. 

Cited  in  Jones  v.  Hawkins,  60  Ga.  52,  holding  that  surety  is  not  di8chargo<T 
pro  tanto  by  consent  that  proceeds  of  sale  be  applied  to  other  liens  on  principal's 
property;  Taylor  v.  Scott,  62  Ga,  39,  holding  surety  on  note  discharged  to  extent 
of  value  of  crop  not  applied  on  debt  as  agreed;  Ward  v.  McLamb,  118  Ga. 
811,  45  S.  E.  688,  holding  surety  discharged  to  extent  of  actual  value  of  prop- 
erty  of  principal,  where  same  wrongfully  sold  for  less;  Brennan  v.  Clark,  21> 
Neb.  385,  45  N.  W.  472;  Gray  v.  School  Dist.  35  Neb.  438,  53  N.  W.  377,  hold- 
ing  surety  on  bond  of  contractor  for  erection  of  school  house  discharged  aa 
to  excess  of  payments  made  above  estimates. 

21   AM.  RSP.  236,  BUCK  t.   COLLINS,   51   GA.    891. 
Right  to  examine  or  copy  records,  etc. 

Cited  in  Com.  v.  Empire  Pass.  R.  Co.  134  Pa.  237,  19  Atl.  629,  26  W.  N.  C. 
26,  21  Pittsb.  L.  J.  N.  8.  58,  47  Phila,  Leg.  Int.  375,  denying  right  of  stock- 
holder to  compel  railroad  to  permit  him  to  copy  list  of  stockholders  for  purpose 
of  soliciting  holders  to  join  in  litigation. 

—  In  public  office. 

Cited  in  State  ex  rel.  Colscott  v.  King,  154  Ind.  621,  57  N.  E.  536,  holding 
taxpayer  entitled  to  compel  examination  of  records  in  county  auditor's  office; 
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Belt  T.  Prince  George's  County  Abstract  Co.  73  Md.  289,  10  L.R.A.  212,  20  Atl. 
982,  drying  right  of  abstract  and  title  company  to  copy  public  records  without 
payment  of  fees;  Bean  v.  People,  7  Colo.  200,  2  Pac.  909,  denying  right  to  man- 
damus to  compel  recorder  to  permit  copying  of  entire  records  of  land  titles; 
Land  Title  Warranty  &  S.  D.  Co.  v.  Tanner,  99  Ga.  470,  27  S.  E.  727,  denying 
right  of  attorney  to  copy  records  in  office  of  clerk  of  court  without  payment  of 
fees;  Cormack  v.  Wolcott,  37  Kan.  391,  15  Pac.  245,  denying  right  to  man- 
damus to  compel  register  of  deeds  to  permit  copying  of  books  for  purpose  of 
preparing  set  for  private  use;  Stuart  v.  Press  Pub.  Co.  83  App.  Div.  467,  82 
S.  Y.  Supp.  401,  denying  right  at  common  law  to  examine  pleadings  filed  in 
action;  Ke  Chambers,  44  Fed.  786,  sustaining  right  to  examine  records  in 
Federal  court  upon  payment  of  fees;  State  ex  rel.  Wellford  v.  Williams,  110 
ienn.  549,  64  L.R.A.  418,  75  S.  W.  948,  sustaining  right  of  taxpayer  to  examine 
books  of  city  to  ascertain  financial  condition;  Barber  v.  West  Jersey  Title  ^t 
Guaranty  Co.  53  N.  J.  Eq.  158,  32  Atl.  222;  Hanson  v.  Eichstaedt,  69  Wis. 
538,  35  N.  W.  30, — sustaining  right  to  make  extracts  from  books  in  office  of 
register  of  deeds  upon  payment  of  required  fees;  State  ex  rel.  Davis  v.  Mc- 
Millan, 49  Fla.  243,  38  So.  666,  6  A.  &  E.  Ann.  Cas.  637  (dissenting  opinion), 
on  right  to  copy  records  in  county  clerk's  office;  State  ex  rel.  Nevada  Title 
Guaranty  &  T.  Co.  v.  Grimes,  29  Nev.  50,  124  A.  S.  R.  883,  6  L.R.A.(N.S.) 
545,  84  Pac.  1061,  denying  right  of  abstract  company  to  copy  or  inspect  all 
records  for  purpose  of  compiling  independent  set  of  books  for  own  use. 

Cited  in  notes  in  89  A.  D.  737,  on  mandamus  to  enforce  right  to  inspect 
ind  copy  public  records;  60  A.  R.  765,  on  right  to  examine  public  records; 
124  A.  S.  R.  914,  on  abstracter's  right  to  copy  all  public  records;  10  L.R.A. 
212,  on  common  right  to  inspect  public  records;  27  L.R.A.  82,  on  right  of  ab- 
stracter to  inspect  public  records;  5  L.R.A.(N.S.)  546,  on  right  to  copy  real- 
estate  records  for  purposes  of  compiling  independent  set  of  abstract  books; 
47  L.  ed.  U.  8.  742,  on  right  of  access  to  public  records  for  private  abstract 
purposes. 
Rules  as  to  use  of  public  records. 

Cited  in  Upton  v.  Catlin,  17  Colo.  546,  17  L.R.A.  282,  31  Pac.  172,  sustaining 
power  of  county  clerk  to  make  rules  regulating  use  of  records. 

11  AM.  REP.    240,   BRIESWICK  ▼.   BRUNSWICK,    51    GA.    689. 
VioUtion  of  municipal  ordinances. 

Cited  in  Tomlin  v.  Cape  May,  63  N.  J.  L.  429,  44  Atl.  209,  holding  term  of 
imprisonment  by  municipal  corporation  for  nonpayment  of  fine  limited  to  time 
fine  and  costs  are  unpaid. 
—  Power  to  punish  for. 

Cited  in  Carr  v.  Conyers,  84  Ga.  287,  20  A.  S.  R.  357,  10  S.  E.  630;  City 
Electric  R  Co.  v.  Smith,  121  Ga.  663,  49  S.  E.  724, — denying  power  of  municipal 
corporation,  in  absence  of  statutory  authority,  to  impose  fine  for  violation  of 
ordinances  and  enforce  collection  by  labor  upon  streets;  Bolton  v.  Vellines, 
fl4  Va.  393,  64  A.  S.  R.  737,  26  S.  E.  847,  holding  that  municipal  corporation 
empowered  to  make  ordinances  and  punish  violations  is  not  authorized  to  im- 
prison offenders;  Cranston  v.  Augusta,  61  Ga.  572,  on  validity  of  ordinance 
imposing  dog  tax  and  requiring  killing  of  dogs  in  case  of  nonpayment;  Leonard 
T.  Eatonton,  126  Ga.  63,  54  S.  E.  963  (dissenting  opinion),  on  power  of  city  to 
imprison  one  for  nonpayment  <rf  fine  for  imposed  violation  of  ordinances. 
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Cited  in  reference  note  in  64  A.  S.  R.  745,  on  euforcement  of  municipal 
ordinances  and  by-laws. 

Cited  in  note  in  34  A.  D.  641,  on  right  of  municipality  to  impose  fees,  penal- 
ties, and  forfeitures  by  ordinance. 
Sufficiency  of  title  of  act. 

Cited  in  Ballentyne  v.  Wickersham,  75  Ala.  533,  holding  act  void  when  title 
is  misleading;  Lindsay  v.  United  States  Sav.  &  L.  Asso.  120  Ala.  156,  42  L.R.A. 
783,  24  So.  171;  Goldsmith  v.  Rome  R.  Co.  62  Ga.  473, — ^holding  act  containing 
matter  differing  from  that  indicated  in  title,  void;  Katz  v.  Herrick,  12  Idaho, 
1,  86  Pac.  873,  holding  act,  title  to  which  fails  to  express  contents,  void. 

Cited   in   note  in   55   L.R.A.   850,   on   failure   to  designate,   in  any   manner, 
sections  of  Code  or  compilation  of  laws  amended  by  single  statute. 
Validity  of  act  embracing  two  subjects. 

Cited  in  Bass  v.  Lawrence,  124  Ga.  75,  52  S.  E.  296;  Christie  v.  Miller,  128 
Ga.  412,  57  S.  E.  697,  holding  act  embracing  two  subjects,  unconstitutional. 

Cited  in  note  in  61  A.  D.  343,  345,  as  to  when  statutes  are  constitutional  or 
unconstitutional  under  provision  that  they  shall  contain  but  one  subject  to 
be  expressed  in  the  title. 

ai    AM.    REP.    242,    HARRIS   ▼.    TISBREAU,    52    GA.    158. 
Probate  of  lost  or  destroyed  wills. 

Cited  in  notes  in  84  A.  D.  628,  on  probate  of  lost  or  destroyed  wills;  38 
L.R.A.  441,  on  presumption  as  to  revocation  of  missing  will  where  there  is 
more  than  one  will;  38  L.R.A.  445,  on  witnesses  as  to  execution  of  lost  or 
destroyed  will;  38  L.R.A  446,  on  sufficiency  of  evidence  of  contents  of  lost  or 
destroyed  will. 
Jurisdiction  of  equity  or  chancery. 

Cited  in  Domestic  &  F.  Missionary  Soc  v.  Eells,  68  Vt.  497,  64  A.  S.  R.  888, 
35  Atl.  463,  denying  power  of  equity  under  statute  to  establish  lost  will; 
Dower  v.  Seeds,  28  W.  Va.  113,  57  A.  R.  646,  sustaining  jurisdiction  of  equity 
to  establish  lost  or  destroyed  will;  Dean  v.  Central  Cotton  Press  Co.  64  Ga. 
670,  sustaining  jurisdiction  of  court  of  chancery  to  authorize  sale  by  adminis- 
trator to  pay  debts  of  estate. 
Right  to  attack  will. 

ated  in  Newman  v.  Waterman,  63  Wis.  612,  53  A.  R.  310,  23  N.  W.  696, 
on  right  of  omitted  child  to  attack  probated  will  in  proceedings  to  try  title. 
Jurisdiction  of  probate  courts. 

Cited  in  note  in  3  L.R.A.  812,  on  jurisdiction  of  probate  courts. 

21   AM.   REP.   249,   MARKHAM  ▼.   O'CONNOR,    52   GA.    188. 
Operation  of  estoppel. 

ated  in  Pacific  MilL  &  Min.  Co.  v.  Leete,  36  C.  a  A  587,  94  Fed.  968, 
holding  seller  of  property  acquiescing  in  purchaser's  claim  to  sum  refunded 
by  government  for  cancelation  of  entry,  estopped  from  asserting  own  claim  to 
money;  Wiser  v.  Lawler,  189  U.  S.  260,  47  L.  ed.  802,  23  Sup.  Ct.  Rep.  624, 
holding  that  owner  of  record  title  is  not  estopped  to  claim  ownership  by  mere 
silence  at  time  of  transaction;  Lindsay  v.  Cooper,  94  Ala.  170,  33  A.  S.  R.  105, 
16  LJIA.  813,  11  So.  35,  holding  administrator  estopped  to  assert  indiyidual 
claim   to   property   by   selling  same   under  order   of  court  without   declaring 
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interest;  Brice  v.  Sheffield,  121  Ga.  216,  48  S.  E.  925,  holding  one  inducing 
another  to  buy  land  as  property  of  third  person,  estopped  as  against  purchaser, 
to  claim  title;  Murphy  v.  Jackson,  69  Miss.  403,  13  So.  728,  holding  that  owner 
of  recorded  mortgage  is  not  estopped  to  assert  lien  by  failure  to  object  to  sale; 
Summer  v.  Seaton,  47  N.  J.  Eq.  103,  19  Atl.  884,  holding  owner  of  narrow 
strip  of  land  permitting  another  to  erect  valuable  dwelling  thereon  without 
objection,  estopped  from  claiming  possession;  Spargo  v.  Nelson,  10  Utah,  274, 
37  Pac.  495,  holding  lienor  canceling  lien  to  permit  debtor  to  place  mortgage 
on  property  estopped  to  claim  priority;  Kingman  v.  Graham,  51  Wis.  232,  8 
N.  W.  181,  holding  that  silence  as  to  ownership  of  land,  title  to  which  on 
record,  does  not  estop  owner  to  set  up  title  in  ejectment. 

Cited  in  notes  in  49  A.  D.  388,  on  estoppel  between  mortgagees  to  deny 
title;  33  A.  S.  R.  118;  57  A.  R.  429, — on  estoppel  by  omission  to  speak;  11 
K  R.  C.  102,  on  estoppel  in  pais  by  conduct  deceiving  another  to  his  injury; 
12  E.  R.  C.  316,  on  right  of  owner  of  realty  to  claim  title  where  he  wilfully 
remains  silent  while  another  exercises  rights  of  ownership  innocently;  22  L. 
ed.  U.  S.  145,  on  estoppel  in  pais. 
Record  as  protection  from  fraad. 

Cited  in  Wynne  v.  Mason,  72  Miss.  424,  18  So.  422,  holding  that  record  of  deed 
is  no  protection  from  actual  fraud  as  to  title. 

11  AM.  REP.   255,   JENKINS  ▼.  STATE,   58   GA.   ZZ. 
\nuit  constitutes  arson. 

Cited  in  note  in  81  A.  D.  66,  69,  as  to  what  constitutes  arson. 
—Firing  prison. 

ated  in  Washington  v.  State,  87  Ga.  12,  13  S.  E.  131,  hodling  that  prisoner  at- 
tempting to  bum  guard  house  is  not  guilty  of  arson. 

Cited  in  reference  notes  in  76  A.  D.  606;  20  A.  R.  271;  59  A.  R.  773,— on  fir- 
ing jail  to  escape  as  arson. 

Cited  in  note  in  101  A.  S.  R.  24,  on  arson  in  burning  place  of  imprisonment. 
Elements  of  crime. 

Cited  in  note  in  8  K  R.  C.  48,  on  necessity  of  guilty  intent  to  make  act  crime. 

11  AM.  REP.   265,  REICH  ▼.   STATE,   58   GA.   78. 
Plea  in  abatement  to  indictment. 

Cited  in  Nixon  v.  State,  68  Ala.  535,  holding  plea  in  abatement  to  indictment 
good  for  false  impersonation  of  juror  by  another. 

Cited  in  reference  note  in  48  A.  S.  R.  296,  on  pleas  in  abatement  in  indict- 
ment 

Cited  in  notes  in  27  L.  ed.  U.  S.  858;  34  A.  R.  706, — on  taking  advantage  of 
incompetency  of  grand  juror;  28  L.R.A.  321,  on  swearing  of  witnesses  before 
grand  jury. 

Distinguished  in  Lascelles  v.  State,  90  Ga.  347,  35  A.  S.  R.  216,  16  S.  E.  945, 
holding  that  plea  in  abatement  to  indictment  is  not  sustainable  on  ground  of 
relationship  of  grand  juror  to  prosecutor's  wife. 
Who  competent  as  Juror. 

Cit«d  in  Carter  v.  United  States,  1  Ind.  Terr.  342,  37  S.  W.  204,  holding  Indian 
incompetent  to  serve  as  juror. 

Cited  in  notes  in  1  A.  S.  R.  526,  on  incompetency  of  ali<%n  as  juror;  28  L.RJL 
195,  on  competency  of  alien  as  grand  juror. 
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Effect  of  error  In  drawing  Jnry. 

Cited  in  Mills  y.  State,  57  Ga.  609,  holding  that  fact  that  name  of  one  juror 
finding  indictment  was  not  in  box  is  no  ground  for  arrest  of  judgment. 
Ordinance  on  subject  treated  by  statute. 

Cited  in  Hood  v.  Von  Glahn,  88  Ga.  405,  14  S.  E.  564,  holding  legiolature  em- 
powered to  authorize  city  to  pass  ordinance  prohibiting  opening  of  tippling  house 
on  Sunday,  notwithstanding  penal  statute  on  subject. 
—  Validity  of. 

Cited  in  Rothschild  v.  Darien,  69  Ga.  503;  Kahn  v.  Macon,  95  Ga.  419,  22  S. 
£.  641;  Moran  v.  Atlanta,  102  Ga.  810,  30  S.  E.  298,  holding  ordinance  impos- 
ing penalty  for  act  made  penal  by  statute,  void;  Callaway  v.  Mims,  5  Ga.  App. 
9,  62  S.  E.  654,  on  validity  of  ordinance  on  subject  covered  by  statute. 

Cited  in  reference  note  in  68  A.  D.  455,  on  validity  of  town  law  not  consist- 
ent with  general  laws  of  state. 

Cited  in  notes  in  34  A,  D.  642,  on  validity  of  municipal  ordinance  defining  and 
punishing  public  offenses;  1  L.R.A.(N.S.)  383,  on  right  of  municipality  to  enact 
ordinances  on  subject  covered  by  state  law. 
-«  Violations  of. 

Cited  in  Heinssen  v.  State,  14  Colo.  228,  23  Pac.  995;  Van  Buren  v.  Wells,  53 
Ark.  368,  22  A.  S.  R.  214,  14  S.  W.  38,— sustaining  power  of  city  to  punish 
for  violation  of  ordinance  as  to  sale  of  liquors  on  Sunday  although  subject  to 
punishment  under  penal  statute  also;  McRea  v.  Americus,  59  Ga.  168,  27  A.  R. 
390,  holding  that  acquittal  in  action  by  state  for  assault  is  no  defense  to  vio- 
lation of  city  ordinance  against  disorderly  conduct. 

SI   AM.   KBP.   266,    STERN  ▼.   STATE,    53    GA.    229. 
Innocence  or  mistake  of  fact  as  defense. 

Cited  in  Richardson  v.  State,  3  Ga.  App.  313,  59  S.  E.  916,  holding  that  in- 
nocence of  purpose  in  opening  saloon  defense  to  charge  opening  same  in  violation 
of  statute;  Miley  v.  State,  118  Ga.  274,  45  S.  E.  245,  holding  that  one 
ignorant  that  seller  had  reserved  title,  is  not  guilty  of  crime  by  executing  mort- 
gage on  property;  Loeb  v.  State,  75  Ga.  258,  holding  that  ignorance  that  pur- 
chaser of  liquor,  minor,  is  no  defense  to  one  selling  in  violation  of  statute ;  Dud- 
ley V.  Sautbine,  49  Iowa,  650,  31  A.  R.  165,  holding  one  guilty  of  selling  liquors 
to  habitual  drunkard  is  not  excused  by  ignorance  that  buyer  such;  State  v. 
Brown,  38  Kan.  390,  16  Pac.  259,  holding  evidence  of  intoxication  through  honest 
mistake,  admissible  in  defense  of  charge  of  drunkenness;  Askew  v.  State,  4  Ga. 
App.  446,  61  S.  E.  737,  holding  that  mistake  of  fact  as  to  age  of  one  sold  intoxi- 
cant is  question  for  jury. 

Cited  in  reference  notes  in  23  A.  R.  576,  on  right  to  convict  minor  for  illegal 
voting  where  he  believed  that  he  was  of  full  age;  31  A.  R.  149,  on  unintentional 
commission  of  offense;  50  A.  R.  270,  on  criminal  liability  of  saloon  keeper  for 
act  of  agent  in  keeping  it  open  illegally. 

Cited  in  notes  in  30  A.  R.  618,  on  ignorance  of  facts  constituting  crime  as 
defense;  55  A.  S.  R.  514,  on  ignorance  of  one's  rights  as  ground  of  relief  in 
criminal  cases  and  torts;  22  L.R.A.(N.S.)  1011,  on  effect  of  mistake  in  ad- 
mission of  minors  to  saloons. 

Proof  of  criminal  Intent. 

Cited  if^"^  parte  Falk,  42  Ohio  St.  638,  holding  proof  of  defendant's  intent  to 
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use  tools  unlawfuUjr  necessary  to  conviction  of  one  having  burglar's  tools  in  pos- 
session. 

Cited  in  reference  notes  in  23  A.  S.  R.  186,  on  test  of  guilty  knowledge  or 
intent;  51  A.  R.  322,  on  necessity  for  proof  of  knowledge  of  minority  in  prosecu- 
tion for  selling  intoxicants  to  minor. 

Cited  in  note  in  8  E.  R.  C.  47,  on  necessity  of  guilty  intent  to  make  act  crime. 

21    AM.   R£P.    269,  MAHEIR  v.   STAT£,    58   GA.    448. 
Appeal  as  affecting  decree. 

Cited  in  Black  v.  Thomson,  120  111.  App.  424,  holding  that  conclusive  char- 
acter of  decree  is  not  affected  by  pendency  of  appeal. 
Plea  in  abatement. 

Cited  in  Merritt  v.  Bagwell,  70  Ga.  678,  holding  pendency  of  another  action 
required  to  be  taken  advantage  of  by  plea  in  abatement. 
Former  Jeopardy. 

Cited  in  note  in  92  A.  S.  R.  128,  on  identity  of  offenses  within  rule  as  to 
former  jeopardy  as  a  question  of  fact. 
Admissibility  of  evidence. 

Cited  in  note  in  56  A.  D.  418,  in  confining  proof  today  named  in  indictment. 

11  AM.  REP.  273,  HIGHTOWER  ▼.  SIjATOX,  54  GA.  108. 
Fond  or  wages  subject  to  garnishment,  etc. 

Cited  in  Addyston  Pipe  &  Steel  Co.  v.  Chicago,  170  111.  680,  44  L.KA.  405, 
48  N.  £.  967,  holding  creditor's  bill  not  maintainable  to  reach  debt  due  from 
city  to  third  person;  Clarksdale  Compress  Co.  v.  Caldwell  Co.  80  Miss.  343,  31  So. 
790n,  holding  funds  in  custody  of  municipal  corporation  not  subject  to  garnish-' 
ment;  Bom  v.  Williams,  81  Ga.  796,  7  S.  E.  868,  denying  right  to  garnish  mu- 
nicipal corporation  for  debt  for  work  on  school  house. 

Cited  in  note  in  51  A.  S.  R.  117,  on  garnishment  of  municipalities. 

—  Wages  or  salary  generally. 

Cited  in  Smith  v.  Johnston,  71  Ga.  748,  holding  wages  of  laborer  not  sub- 
ject to  garnishment;  Prothro  v.  Grubbs,  71  Ga.  863,  holding  wages  of  farm 
laborer  with  right  to  demand  payment  at  any  time  not  subject  to  garnishment; 
Lamar  v.  Chisholm,  77  Ga.  306,  holding  wages  of  clerk  and  bookkeeper  not 
subject  to  garnishment;  Abrahams  v.  Anderson,  80  Ga.  570,  12  A.  S.  R.  274, 
5  8.  E.  778,  holding  wages  of  clerk  and  stenographer  not  subject  to  garnish- 
ment; Briscoe  v.  Montgomery,  93  Ga.  602,  44  A.  S.  R.  192,  20  S.  E.  40,  holding 
wages  of  commercial  traveler  are  not  subject  to  garnishment;  Hunter  v.  Mor- 
gan, 108  Ga.  409,  33  S.  E.  986,  holding  general  clerk  in  office  of  railway  com- 
pany not  'laborer"  whose  salary  subject  to  garnishment. 

—  Salary  of   teacher. 

Cited  in  Kein  v.  Carthage  School  Dist.  42  Mo.  App.  460;  Com.  v.  Frank,  4  Pa. 
Co.  Ct.  618;  Chamberlain  v.  Watters,  10  Utah,  298,  37  Pac.  566,— holding 
money  in  hands  of  board  of  education  due  teacher  not  subject  to  garnishment. 

Cited  in  reference  note  in  12  A.  S.  R.  276,  on  liability  of  school  district  to 
garnishment  for  teacher's  wages. 

Cited  in  notes  in  96  A.  S.  R.  452,  on  exemption  of  salaries  of  school  teachers 
and  raperint^ndents ;  54  L.R.A.  573,  on  exemption  of  school  teacher's  salary  from 
claims  of  creditors. 
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•«  Salary  of  public  officer. 

Cited  in  Roeller  v.  Ames,  33  Minn.  132,  22  N.  W.  177,  holding  that  salary 
due  municipal  officer  cannot  be  reached  on  supplementary  proceedings. 

Cited  in  reference  notes  in  23  A.  R.  661,  on  right  to  garnish  wages  or  salary 
of  county  servant  or  officer;  23  A.  R.  724,  on  right  to  garnish  salary  of  munici- 
pal officer. 
Who  are  laborers. 

Cited  in  notes  in  91  A.  D.  419,  on  who  are  laborers  within  statute  exempting 
wages  from  attachment  and  execution;  58  A.  S.  R.  308,  on  school  trustees  as 
laborers;   18  L.R.A.  310,  on  laborers  whose  earnings  are  exempt  from  attach- 
ment or  garnishment. 
Assignability  of  salary. 

Cited  in  Chicago  v.  People,  98  HI.  App.  517,  holding  unearned  salary  of  muniei- 
pal  officer,  unassignable. 

ai    AM.    REP.    276,    McLEXLAX  ▼.   TOUNG,    54   GA.    399. 
liiability  of  manlcipal  corporation  to  garnislunent. 

Cited  in  Duval  County  v.  Charleston  Liunber  &  Mfg.  Co.  45  Fla.  256,  60  L.RJL 
549,  33  So.  531,  3  A.  &  £.  Ann.  Cas.  174;  State  ex  rei.  Summerfield  v.  Tyler^ 
14  Wash.  495,  53  A.  S.  R.  878,  37  L.R.A.  207,  45  Pac.  31,— holding  county  not 
subject  to  garnishment,  in  absence  of  statute;  Morgan  v.  Rust,  100  Ga.  346,  28 
S.  E.  419;  Tabb  v.  Mallette,  120  Ga.  97,  102  A.  S.  R.  78,  47  S.  E.  587;  OTnton 
County  y.  Davis,  162  Ind.  60,  64  L.R.A.  780,  69  N.  E.  680,  1  A.  &  E.  Ann.  Cas. 
282;  Switzer  v.  Wellington,  40  Kan.  260,  10  A.  S.  R.  196,  19  Pac.  620;  Van  Cott 
V.  Pratt,  11  Utah,  209,  39  Pac.  827;  Brown  v.  Gates,  15  W.  Va.  131,  holding  city 
not  subject  to  garnishment  for  salaries  due  officers;  Richardson  v.  Independent 
School  Dist.  No.  1,  5  Dak.  277,  38  N.  W.  553,  denying  right  to  levy  execution  on 
school  warrant  prior  to  receipt  by  judgment  debtor. 

Cited  in  reference  notes  in  23  A.  R.  724,  on  right  to  garnish  salary  of  mu- 
nicipal officer;  23  A.  R.  661,  on  right  to  garnish  wages  or  salary  of  county  serv- 
ant or  officer;  24  A.  R.  327,  on  garnishment  of  municipality  by  creditor  of  em- 
ployee; 12  A.  S.  R.  276,  on  liability  of  school  district  to  garnishment  for  teigch- 
er's  wages;  24  A.  S.  R.  73,  on  liability  of  county  to  garnishment. 

Cited  in  notes  in  18  A.  D.  205,  as  to  whether  cities  and  other  municipalities 
are  subject  to  garnishment;  91  A.  D.  418,  on  official  salaries  as  subject  to  attach- 
ment, garnishment,  or  execution;  96  A.  S.  R.  449,  on  exemption  of  salaries  of 
county,  town,  and  city  officers;  54  L.R.A.  570,  on  exemption  of  officer's  salary 
from  claims  of  creditors  on  grounds  of  public  policy. 
What  arc  "wages." 

Cited  in  People  ex  rel.  Van  Valkenburg  v.  Meyers,  25  Abb.  N.  C.  368,  holding 
earnings  of  assistant  paymaster  in  department  of  public  works  not  "wages" 
within  weekly  payment  law. 
Who  entitled  to  preference  in  wages. 

Cited  in  People  v.  E.  Remington  &  Sons  Co.  45  Hun,  329,  holding  superintend- 
ent and  attorney  of  corporation  not  "employees"  within  statute  giving  them  pref- 
erence for  wages. 

91  AM.  R£P.  978,  ROSS  T.  STATE,   55   GA.    192. 
Indictment  in  state  conrt  for  perjury  In  Federal  conrt. 

Cited  hi  Re  Loney,  134  U.  S.  372,  33  L.  ed.  949,  10  Sup.  Ct.  Rep.  584;  Re  Fair» 
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100  Fed,  149;  State  v.  Shelley,  11  Lea,  594,— holding  that  indictment  for  false 
swearing  in  United  States  court  cannot  be  found  in  state  court. 

Cited  in  note  in  25  A.  S.  R.  703,  on  when  state  courts  have  jurisdiction  in 
perjury. 

%t   AM.  REP.   279,   HEINEMAN  ▼.  NEWMAN,   55   GA.   262. 
Fraud  or  illegality  as  affecting  oonveyance  or  other  contract. 

Cited  in  Tompkins  v.  Compton,  93  Ga.  520,  21  S.  E.  79,  holding  corporate 
notes  given  in  furtherance  of  scheme  to  defraud  minority  of  stockholders,  void; 
Second  Nat.  Bank  v.  Brady,  96  Ind.  498,  holding  notes  given  for  grantee's  re- 
conveyance of  land  conveyed  to  him  to  defraud  grantor's  creditors,  without  con- 
sideration; Funk  V.  Gallivan,  49  Conn.  124,  44  A.  R.  210,  denying  right  of 
holder  of  successful  lottery  ticket  to  compel  in  equity  transferee  of  chattel  in- 
volved to  deliver  same  to  him;  Garrison  v.  Burns,  98  Ga.  762,  26  S.  E.  471,  de- 
nying right  in  eqiiity  to  rescind  contract  relating  to  saloon  fixtures  made  in 
violation  of  statute. 
—As  between  the  parties. 

Cited  in  Tufts  v.  Du  Bignon,  61  Ga.  322;  Parrott  v.  Baker,  82  Ga.  364,  9  a 
E.  1068, — ^holding  absolute  conveyance  purporting  to  be  for  valuable  consider- 
ation but  really  to  defraud  creditors  not  subject  to  rescission  by  grantor;  Clarke 
V.  Brown,  77  Ga.  606,  4  A.  S.  R.  98,  sustaining  right  of  principal  to  recover  from 
agents  money  deposited  to  deal  in  futures. 

Cited  in  note  in  3  A.  S.  R.  736,  on  rights  and  remedies  of  parties  to  contract 
founded  on  fraud. 
Right  of  party  guilty  of  fraud  to  equitable  relief. 

Cited  in  Bagwell  v.  Johnson,  116  Ga.  464,  42  S.  E.  732,  denying  equitable  relief 
from  contract  to  one  conspiring  with  another  to  defraud  latter's  Cieditors. 

21  AM.  HEP.  281,  NOLAN  ▼.  STATS,  55  GA.  521. 
Plea  of  former  Jeopardy. 

Cited  in  Lovett  v.  State,  33  Fla.  389,  14  So.  837,  holding  that  judgment  entered 
on  plea  of  guilty  which  is  subsequently  set  aside,  is  no  bar  to  subsequent  trial 
on  same  charge;  Small  v.  State,  63  Ga.  386,  holding  that  verdict  set  aside  at 
instance  of  defendant  for  disqualification  of  judge  is  no  bar  to  subsequent  prose- 
cution; Beall  V.  Sinquefield,  73  Ga.  48;  Lovett  v.  State,  80  Ga.  255,  4  S.  E.  912, 
holding  that  mistrial  properly  declared  is  no  bar  to  subsequent  trial  on  ground 
of  former  jeopardy;  Franklin  v.  State,  85  Ga.  570,  11  S.  E.  876,  holding,  nolle 
prosequi  entered  without  prisoner's  consent  after  issue  joined,  bar  to  subse- 
quent indictment  for  same  charge  where  first  indictment  sufiicient;  Stocks  v. 
State,  91  Ga.  831,  18  S.  E.  847,  holding  that  plea  of  former  jeopardy  is  no  bar 
to  subsequent  trial  aftei  former  mistrial  for  death  of  juror's  mother;  Oliver 
V.  State,  120  Ga.  237,  47  S.  E.  627,  1  A.  &  E.  Ann.  Cas.  114;  Bagwell  v.  State, 
129  Ga.  170,  58  S.  £.  650, — holding  plea  of  former  jeopardy  bar  to  subsequent 
trial  after  discharge  of  jury  for  failure  to  agree  M'hile  defendant  in  jail;  Helm 
v.  SUte,  66  Miss.  537,  6  So.  322;  Woodward  v.  State,  42  Tex.  Crim.  Rep.  188, 
58  S.  W.  135, — holding  that  constitutional  right  against  former  jeopardy  is  not 
violated  by  retrial  after  discharge  of  prior  jury  for  illness  of  one  juror;  Hop- 
kins V.  SUte,  6  Ga.  App.  403,  65  S.  E.  57,  holding  mistrial  because  of  unau- 
thorized separation  of  jury  bar  to  second  trial. 

Cited  in  reference  note  in  3  A.  S.  R.  215,  on  when  accused  is  in  jeopardy. 
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Cited   in   notes  in  21   A.   D.  507,  on   definition   of  term   "in  jeopardy;"   44 
L.R.A.  696,  on  former  jeopardy  by  reason  of  discharge  of  jury  in   prisoner's 
absence;  21  L.  ed.  U.  S.  876,  on  what  constitutes  former  jeopardy. 
Presence  of  defendant  when  verdict  received. 

Cited  in  Trumble  v.  Territory,  3  Wyo.  280,  6  L.R.A.  384,  21  Pac.  1081,  hold- 
ing that  defendant's  presence  in  court  at  time  of  trial  as  disclosed  by  record, 
shows  presence  when  verdict  was  received,  in  absence  of  actual  proof  to  con- 
trary. 

Cited  in  notes  in  5  L.RA.  834,  on  right  of  person  accused  of  felony  to  be 
present  during  trial;   36  L.  ed.  U.  S.  1011,  on  prisoner's  right  to  be  present 
during  trial. 
-« Necessity  fo^. 

Cited  in  Smith  v.  State,  59  Ga.  513,  27  A.  R.  393,  holding  verdict  received 
while  defendant  in  jail  after  dispersion  of  jury  with  former's  consent,  legal; 
Hill  V.  State,  118  Ga.  21,  44  S.  E.  820,  holding  reception  of  verdict  when  de- 
fendant absent  on  bond,  valid;  Cawthon  v.  SUte,  110  Ga.  395,  46  S.  E.  897, 
holding  reception  of  verdict  in  murder  case  during  enforced  absence  of  defend- 
ant, illegal;  Barton  v.  SUte,  67  Ga.  653,  44  A.  R.  743;  Finch  v.  State,  63  Miss. 
363, — holding  verdict  in  grand  larceny  rendered  while  defendant  in  jail,  er- 
roneous. 

Cited  in  notes  in  68  A.  D.  221,  on  necessity  for  presence  of  accused  in  trial 
for  felony;  68  A.  D.  224,  on  necessity  for  accused's  presence  at  rendition  of 
verdict  in  case  of  felony. 

21   AM.  KEP.   285,   JOHNSON  ▼.  JACKSON,   56   GA.   326. 
Jurisdiction  of  action  against  executor  or  administrator. 

Cited  in  Lake  v.  Hardee,  57  Ga.  459,  holding  executor  taking  property  to 
another  state  where  same  converted,  responsible  to  courts  of  latter  state  where 
no  action  started  in  state  of  appointment;  Hoskins  v.  Sheddon,  70  Ga.  528, 
holding  extent  of  liability  of  administrator  appointed  in  another  state  governed 
by  laws  of  state  where  appointed. 

Cited  in  notes  in  6  A.  S.  R.  184,  on  right  to  sue  foreign  executors,  administra- 
tors, and  guardians  coming  within  jurisdiction;  27  L.R.A«  112,  115,  on 
judgments  of  another  state  or  country  rendered  against  executor  or  adminis- 
trator; 27  L.R.A.  109,  as  to  how  judgments  of  another  state  or  country  ren- 
dered against  executor  or  administrator  are  affected  by  state  statute. 
Right  as  Including  remedy. 

Cited  in  Epping  v.  Aiken,  71  Ga.  682,  holding  that  every  right  includes 
remedy. 

21   A3I.  REP.   289,  DBSVERGERS  ▼.  WILLIS,   56  GA.   515. 
What  is  breach  of  covenant  of  title. 

Cited  in  Harrison  v.  Des  Moines  &  Ft.  D.  R.  Co.  91  Iowa,  114,  68  N.  W. 
1081;  Tise  v.  Whitaker  Harvey  Co.  144  N.  C.  607,  67  S.  E.  210,— holding  ex- 
istence of  public  way  no  breach  of  covenant  of  title. 

Cited  in  reference  note  in  10  A.  S.  R.  440,  as  to  what  constitutes  breach  of 
covenant  against  encumbrance. 

Cited  in  note  in  30  L.R.A.(N.S.)  837,  on  existence  of  public  highway,  pri- 
vate way,  or  railroad  across  land  as  breach  of  covenants  in  conveyance.  ^ 
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ai   AM.  KEP.   299,  FINNCGAN  v.  FBRNANDINA,    15   FLA.   879. 
Debt  as  offset  to  tax. 

Cited  in  Bailies  v.  Des  Moinee,  127  Iowa,  124,  102  N.  W.  813;  Gatling  v. 
Carteret  County,  92  N.  C.  536,  63  A.  R.  432;  Oneida  County  v.  Tibbits,  125 
Wis.  9,  102  N.  W.  897, — denying  right  to  offset  debt  due  from  municipal  cor- 
poration against  tax;  Hedge  v.  Des  Moines,  141  Iowa,  4,  119  N.  W.  276,  hold- 
ing tax  not  liable  to  counterclaim  or  set-off. 

Cited  in  notes  in  69  A.  D.  204,  on  right  to  injunction  because  of  debt  due 
taxpayer  from  the  municipality  or  county;  22  L.R.A.  709,  on  set  off  in  injunc- 
tion against  collection  of  illegal  taxes. 
Collection  of  past  due  taxes. 

Cited  in  Perry  County  v.  Selma  M.  &  M.  R.  Co.  58  Ala.  546,  sustaining  right 
to  collect  taxes  after  expiration  of  year  for  which  they  were  assessed. 
Right  to  commissions  on  collection  of  tax. 

Cited  in  Shaver  v.  Robinson,  59  Ala.  195,  denying  right  of  tax  collector  to 
retain  from  taxes  paid  during  one  year,  commissions  on  taxes  collected   for 
prior  year. 
Wba^  is  tax. 

Cited  in  note  in  8  A.  S.  R.  507,  on  what  is  a  tax. 
Right  to  injunction. 

Cited  in  Christopher  v.  Bowden,  17  Fla.  603,  denying  power  of  equity  to  en- 
join sheriff  from  appraising  property  claimed  to  be  exempt;  Phillips  v.  Crich- 
ton,  17  Fla.  600,  denying  jurisdiction  of  court  of  equity  to  enjoin  execution 
defendant  from  selecting  exemptions  from  property  levied  on. 

Cited  in  notes  in  23  A.  R.  623;  69  A.  D.  200, — on  right  to  enjoin  collection 
of  taxes  and  assessments;  22  L.R.A.  701,  on  injunction  against  collection  of 
taxes  because  of  mere  illegality,  irregularity,  etc.;  20  L.  ed.  U.  S.  66,  as  to 
when  injunction  to  restrain  collection  of  tax  will  be  granted. 

21   AM.  REP.   296,  BIRD  v.   BIRD,    15   FliA.    424. 
Rights  and   liabilities  of  ootcnants. 

Cited  in  Newbold  v.  Smart,  67  Ala.  326,  holding  that  tenant  in  common  in 
full  possession  is  not  liable  to  cotenant  for  use  and  occupation;  Boley  v.  Skin- 
ner, 38  Fla.  291,  20  So.  1017,  holding  tenant  entitled  on  partition  to  portion 
on  which  improvements  made  by  him;  Tyler  v.  Cartwright,  40  Mo.  App.  378, 
holding  tenant  in  common  in  full  possession  accountable  to  cotenant  for  lat- 
ter*s  share;  Le  Barron  v.  Babcock,  122  N.  Y.  153,  19  A.  S.  R.  488,  9  L.R.A.  625, 
25  N.  £.  253,  holding  tenant  in  common  removing  cotenant's  share  of  crops 
liable  to  latter;  Vaughan  v.  Langford,  81  S.  C.  282,  128  A.  S.  R.  912,  62  S.  E. 
316,  16  A.  ft  £.  Ann.  Cas.  91,  on  lien  of  cotenant  for  rents  of  common  prop- 
erty. 

Cited  in  reference  notes  in  30  A.  S.  R.  541,  on  cotenancy;  4  A.  S.  R.  733, 
on  liability  of  cotenant  in  possession  for  rents  and  profits;  15  A.  S.  H.  06G, 
on  accounting  between  cotenants;  69  A.  S.  R.  559,  on  mortgage  of  crop  by 
•cotenant  in  possession. 

Cited  in  notes  in  9  L.R.A.  625,  on  rights  of  tenant  in  common  to  crops;  7S 
A.  D.  666;  28  L.R.A.  831,  — on  liability  of  cotenants  to  account  for  use  and  oc- 
eupation  and  rents  and  profits;  28  L.R.A.  832,  840,  on  liability  of  cotenants 
to  account  for  use  and  occupation  and  for  rents  and  profits;   28  L.R.A.  838, 
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on  liability  of  cotenant  to  account  for  use  and  occupation  and  rents  and 
profits  when  premises  are  occupied  by  him  alone;  28  L.R.A.  840,  on 
statutory  action  of  account  against  cotenant  for  use  and  occupation  and 
rents  and  profits;  28  L.R^  852;  29  L.R.A,(N.S.)  239,— on  liability  of  cotenant* 
to  account  for  use  and  occupation  or  rents  and  profits;  1  E.  R.  C.  454,  457,  on 
accounts  between  tenants  in  common, 

21    AM.    REP.    808,    SAYERS    T.    WALL,    26    GRATT.    854. 

Conveyance,  etc.,  by  hast>and  lo  wife. 

Cited  in  Barnum  v.  Le  Master,  110  Tenn.  638,  69  L.R.A.  353,  75  S.  W.  1045; 
Leake  v.  Benson,  29  Gratt.  153;  Irvine  v.  Greever,  32  Gratt.  411, — ^holding 
deed  by  husband  to  wife  presumed  to  be  for  her  separate  estate,  in  absence  of 
words  showing  contrary  intention. 

Cited  in  reference  notes  in  12  A.  S.  R.  393;  11  A.  S.  R.  51, — on  eonveyanoes 
from  husband  to  wife;  31  A.  R.  64,  on  validity  of  voluntary  deed  from  husband 
to  wife. 
—  Validity  of. 

Cited  in  McQueen  v.  Fletcher,  77  Ga.  444,  holding  deed  to  wife  given  to  in- 
duce her  to  return  to  husband,  based  on  good  consideration;  Chadbourne  v. 
Oilman,  64  N.  H.  353,  10  Atl.  701,  holding  mortgage  by  husband  to  wife  to 
secure  valid  debt,  sustainable  in  equity;  Hedstrom  v.  Kingsbury,  40  Mich.  636, 
holding  that  deed  to  wife  before  credit  was  given  to  husband,  valid;  Silver- 
man V.  Greaser,  27 .  W.  Va.  550,  holding  husband's  deed  to  wife  for  good  con- 
sideration, valid  as  against  former's  creditors;  Ball  v.  Ball,  20  R.  I.  520,  40 
Atl.  234;  Humphrey  v.  Spencer,  36  W.  Va.  11,  14  S.  E.  410,— holding  husband's 
deed  to  wife,  valid  in  equity;  Robinson  v.  Woodford,  37  W.  Va.  377,  16  S.  E. 
602,  holding  transfer  of  personal  property  by  husband  to  wife  for  good  con- 
sideration, valid  entitling  wife  to  bring  detinue  against  one  withholding  pos- 
session; Miller  v.  Blose,  30  Gratt.  744  (dissenting  opinion),  on  validity  of 
deed  by  husband  to  wife. 

Cited  in  note  in  69  L.R.A.  357,  on  upholding  in  equity  conveyances  by  hus- 
band to  wife. 
Validity  of  agreement  as  to  wife^s  estate. 

Cited  in  Riggan  v.  Kiggan,  93  Va.  78,  24  S.  E.  920,  sustaining  validity  of 
parol  agreement  by  husband  to  hold  for  separate  use  of  wife,  property  acquired 
by  virtue  of  marriage. 
Right  of  hnstmnd  to  curtesy. 

Cited  in  Depue  v.  Miller,  65  W.  Va.  120,  23  L.R.A.(N.S.)  776,  64  S.  E.  740; 
Jones  V.  Jones,  96  Va.  749,  32  S.  E.  463, — holding  that  husband  is  not  entitled 
to  curtesy  in  equitable  separate  estate  of  wife  created  by  him. 

Cited  in  notes  in  15  A.  D.  451,  on  requisites  to  tenancy  by  the  curtesy;  112 
A.  S.  R.  585,  on  right  to  curtesy  in  equitable  estates  in  trust  for  wife,  created 
by  husband;  128  Am.  St.  R.  484,  on  nature  and  existence  of  estates  of  tenancy 
by  the  curtesy;  69  L.R.A.  376,  on  husband's  estate  by  curtesy  in  land  conveyed 
by  him  to  his  wife. 
Sufficiency  of  consideration. 

Cited  in  Keffer  v.  Grayson,  76  Va.  617,  44  A.  R.  171,  holding  consideration 
of  love  and  aflfection  insufficient  for  decree  for  specific  performance. 
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Relief  by  cross-bill. 

Cited  in  Goff  v.  Price,  42  W.  Va.  384,  26  S.  E.  287,  holding  that  affirmativ* 
relief  should  be  asked  by  cross-bill,  not  by  answer. 

ai  AM.  B£P.   317,  HOBACK  ▼.  KIIiGORE,  26  GRATT.  442. 
Vendee's  right  to  relief  for  deficiency  or  mistake  as  to  quantity. 

Cited  in  Boddy  v.  Henry,  126  Iowa,  31,  101  N.  W.  447,  holding  vendee's  right 
to  damages  for  vendor's  false  statement  as  to  quantity  of  land  conveyed  not 
defeated  by  vendor's  statement  that  tract  contained  "about"  certain  ntunber  of 
acres;  Watson  v.  Hoy,  28  Gratt.  698;  Yost  v.  Mallicote,  77  Va.  610;  Yost  v. 
Geisler,  1  Va.  Dec.  545, — ^holding  vendee  entitled  to  abatement  of  purchase  price 
of  land  in  accordance  with  average  value  of  whole  tract  for  deficiency  in  quan- 
tity; Massie  v.  Heiskell,  80  Va.  789;  French  v.  Chapman,  88  Va.  317,  13  S.  E. 
479;  Crislip  v.  Cain,  19  W.  Va.  438, — holding  contract  for  sale  of  land  sub- 
ject to  rescission  for  material  deficiency  in  land,  where  error  mutual;  Trinkle 
V.  Jackson,  86  Va.  238,  4  L.R.A.  525,  9  S.  E.  986,  denying  relief  in  equity  for 
mistake  in  quantity  of  land  sold  in  gross. 

Cited  in  reference  note  in  22  A.  R.  750,  on  right  of  purchaser  of  land  to  re- 
cover for  deficiency  in  quantity. 
Duty  of  vendor  as  to  warranty. 

Cited  in  reference  note  in  12  A.  S.  R.  863,  on  vendor'  duty  to  convey  with 
general  warranty. 

91   AM.   REP.   820,   TRIPIiETT   v.   AJjJJES,   26   GRATT.    721. 
Recovery  for  deficiency  in  land. 

Cited  in  Frenche  v.  Chancellor,  51  N.  J.  Eq.  624,  40  A.  S.  R.  648,  27  AtL  140, 
denying  vendee's  right  to  recover  for  deficiency  in  land  sold  as  containing  cer- 
tain number  of  acres  "more  or  less;"  Watson  v.  Hoy,  28  Gratt.  698;  Trinkle 
T.  Jackson,  86  Va.  238,  4  L.R.A.  525,  9  S.  E.  986;  Boschen  v.  Jurgens,  92  Va. 
756,  24  S.  E.  390, — denying  recovery  for  deficiency  in  land  sold  in  gross;  Nor- 
folk Trust  Co.  V.  Foster,  78  Va.  413,  sustaining  right  of  vendee  of  land  to  re- 
eover  for  deficiency  in  land  sold  by  acre. 

Cited  in  reference  note  in  22  A«  K  760,  on  right  of  purchaser  of  land  to  re- 
cover for  deficiency  in  quantity. 
liiability  of  grantor  for  misrepresentations  as  to  quantity. 

Cited  in  Boddy  v.  Henry,  126  Iowa,  31,  101  N.  W.  447,  holding  vendor  rep- 
resenting tract  as  containing  "about"  17,000  acres,  when  it  contained  15,300, 
liable  to  vendee  for  false  statement;  McGhee  v.  Bell,  170  Mo.  121,  59  L.R.A. 
761,  70  S.  W.  493,  holding  grantor  misrepresenting  extent  of  tract  is  not  en- 
titled to  enforce  mortgage  for  full  purchase  price. 
Meaning  of  *'niore  or  less." 

Cited  in  Rathke  v.  Tyler,  136  Iowa,  284,  111  N.  W.  435,  holding  words  "more 
or  less"  in  deed  are  treated  as  words  of  precaution  merely  and  intended  to  cover 
bat  slight  and  unimportant  inaccuracies. 

Cited  in  note  in  28  A.  S.  R.  631,  on  meaning  of  "more  or  less." 

21  AM.   REP.    828,   GREBN  T.    PHIIiLIPS,    26   GRATT.    752. 
Wliat  are  fixtures. 

Cited  in  Equitable  Trust  Co.  ▼•  Christ,  47  Fed.  766,  holding  tubs  and  vats  in 
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brewery  necessary  to  use  of  brewery,  part  of  realty;  Fratt  v.  Whittier,  58  CaL 
126,  41  A.  R.  251,  holding  gas  fixtures  and  kitchen  range  and  boiler  included 
in  deed  of  hotel  with  appliances  and  improvements;  McFarlane  v.  Foley,  27 
Ind.  App.  484,  87  A.  8.  R.  264,  60  N.  E.  357,  holding  chandeliers  put  in  build- 
ing with  intention  that  they  become  part  thereof,  part  of  realty  subject  to 
mechanic's  lien;  White  v.  Cincinnati,  R.  &  M.  R.  Co.  34  Ind.  App.  287,  71  N. 
£.  276,  holding  machinery  in  paper  mill  necessary  to  operation  of  mill,  part 
of  realty;  Cavis  v.  Beckford,  62  N.  H.  229,  13  A.  S.  R.  554,  holding  boiler  and 
looms  in  wooden  mill  held  in  place  by  own  weight,  necessary  to  use  of  mill,  part 
of  realty  as  between  vendor  and  vendee;  Morotock  Ins.  Co.  v.  Rodefer,  92  Va. 
747,  53  A.  S.  R.  848,  24  S.  E.  393,  holding  engine  and  connecting  appliances, 
fixtures;  Shelton  v.  Ficklin,  32  Gratt.  727,  holding  machinery  in  planing  and 
spoke  mill,  part  of  realty;  Haskin  Wood  Vulcanizing  Co.  v.  Cleveland  Ship- 
Building  Co.  94  Va.  439,  26  S.  E.  878,  holding  machinery  in  mill  for  vulcaniz- 
ing wood,  part  of  realty;  Patton  v.  Moore,  16  W.  Va.  428,  37  A.  R.  789,  hold- 
ing engine,  boiler  and  mill  irons  in  mill,  part  of  realty;  McFadden  v.  Crawford, 
36  W.  Va.  671,  32  A.  S.  R.  894,  15  S.  E.  408,  holding  heavy  machinery  in  roll- 
ing mill  resting  upon  prepared  foundation,  part  of  realty;  Monarch  Laundry 
V.  Westbrook,  109  Va.  382,  63  S.  E.  1070,  holding  that  engines,  boilers  and  ma 
chinery  for  laundry  are  movable  personal  property. 

Cited  in  reference  note  in  1  A.  S.  R.  379,  on  what  are  fixtures  as  between 
mortgagor  and  mortgagee. 

Cited  in  notes  in  24  A.  R.  726,  on  what  passes  as  fixtures  by  conveyance  of 
manufactory;  8  L.KA.(N.S.)  380,  on  engine  as  fixture  when  placed  on  the 
land  by  owner  of  the  realty. 

21   AM.   REP.    380,    SWISHER  v.   COM.    26   GRATT.    963. 
Admissibility  of  dying  declarations. 

Cited  in  notes  in  86   A.  S.   R.  661,  on   admissibility  of  dying  declarations 
made  under  expectation  of  recovery;  56  L.R.A.  404,  on  eflfect  of  abandonment 
of  hope  of  recovery  or   renewed  hope  on  admissibility  of  dying  declarations; 
27  A.  R.  287;  9  A.  D.  658;  40  L.  ed.  U.  S.  534,  535,— on  dying  declarations. 
-«Of  murdered  person. 

Cited  in  Mattox  v.  United  States,  146  U.  S.  140,  36  L.  ed.  917,  13  Sup.  Ct. 
Rep.  (JO,  holding  declaration  of  wounded  man  made  after  being  told  by  physi- 
cian that  the  chances  were  against  him,  that  he  did  not  know  who  shot  him, 
admissible  in  favor  of  defendant;  Gipe  v.  State,  165  Ind.  433,  112  A.  S.  R. 
238,  1  L.R.A.(N.S.)  419,  75  N.  E.  881,  holding  declarations  by,  wounded  per- 
son as  to  murder  made  while  sinking  rapidly,  properly  admitted;  Jones  v. 
State,  71  Ind.  66,  holding  dying  declarations  of  wounded  man  inadmissible  to 
prove  previous  threats  by  defendant;  State  v.  Kilgore,  70  Mo.  546,  holding 
that  dying  declarations  of  murdered  man  made  when  conscious  of  impending 
death  are  not  rendered  inadmissible  because  hope  subsequently  entertained; 
Carver  v.  United  States,  160  U.  S.  553,  40  L.  ed.  532,  16  Sup.  Ct.  Rep.  388; 
People  V.  Gray,  61  Cal.  164,  44  A.  R.  549;  State  v.  Daniel,  31  La.  Ann.  91; 
State  V.  Shaffer,  23  Or.  555,  32  Pac.  545,— holding  dying  declarations  inad- 
missible in  absence  of  proof  that  same  were  made  with  sense  of  impending 
death;  Hall  v.  Com.  89  Va.  171,  15  S.  E.  517,  holding  declarations  of  murdered 
man  as  to  who  shot  him,  made  24  hours  before  death,  admissible;  Richards  v. 
Com.  107  Va.  881,  59  S.  E.  1104,  holding  dying  statements  of  murdered  per- 
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son  unconnected  with  point  at  issue,  inadmissible  as  part  of  res  gestae;  State 
V.  Clark,  64  W.  Va.  625,  63  S.  E.  402,  holding  dying  declaration  admissible 
though  not  made  under  oath. 

21   AM.   REP.    3S8,   BUNTING  v.   WILLIS,    27   GBATT.    144. 
Acceptance  of  office  as  disqualification. 

Cited  in  Atty.  Gen.  ex  rel.  Moreland  v.  Detroit,  112  Mich.  146,  37  L.RJL 
211,  70  N.  W.  450,  holding  first  office  vacated  by  officer's  acceptance  of  another 
incompatible  with  former. 

Cited  in  reference  note  in  2  A.  S.  R.  924,  on  vacation  of  office  by  acceptance 
of  incompatible  office. 

Cited  in  notes  in  86  A.  S.  R.  588,  on  incompatibility  of  offices  held  under  dif- 
ferent  governments;  36  A.  S.  K  525,  as  to  whether  resignation  from  office  must 
be  accepted. 

TKihcn  rc^si^nation  from  office  Is  effectiTe. 

Cited  in  SUte  ex  rel.  Tolpke  v.  Clayton,  27  Kan.  442,  41  A.  R.  418,  holding 
resignation  from  public  office  incomplete  until  appointment  of  successor;  Reiter 
v.  State,  51  Ohio  St.  74,  23  L.R.A.  681,  36  N.  E.  943;  Remintzer,  36  Pittsb.  L.  J. 
N.  S.  244,  31  Pa.  Co.  Ct.  601, — ^holding  acceptance  of  resignation  from  office 
necessary  to  its  validity;  State  ex  rel.  Royse  v.  Superior  Ct.  46  Wash.  616,  123 
A  S.  R.  948,  12  L.R.A.(N.S.)  1010,  91  Pac.  4,  13  A.  k  E.  Ann.  Cas.  870,  holding 
no  rights  conferred  upon  one  elected  to  fill  vacancy  until  acceptance  of  resigna- 
tion of  incumbent  in  office;  Leech  v.  State,  78  Ind.  570,  sustaining  right  of 
council  to  elect  officer  to  fill  office  before  arrival  of  day  on  which  incumbent's 
resignation  is  effective;  Coleman  v.  Sands,  87  Va.  689,  13  S.  E.  148  (dissenting 
opinion),  on  effect  of  unaccepted  resignation  from  office. 

Cited  in  note  in  23  L.R.A.  682,  as  to  where  acceptance  is  unnecessary  to  com- 
plete resignation  of  office. 
Right  to  withdraw  resignation  of  office. 

Cited  in  State  ex  rel.  Ryan  v.  Murphy,  30  Nev.  409,  18  L.R.A.(N.S.)  1210,  97 
Pac.  720  (dissenting  opinion),  on  right  to  withdraw  resignation;  Re  Vacancy  in 
House  of  Representatives,  14  Pa.  Dist.  R.  832,  holding  that  accepted  resignation 
of  representative  to  speaker  between  regular  and  special  session  cannot  be  with- 
drawn. 

Cited  in  reference  notes  in  36  A.  S.  R.  627,  on  right  to  withdraw  resignation 
from  office;  16  L.R.A.(N.S.)  1059,  on  right  to  repudiate  or  withdraw  resigna- 
tion. 

Amendment  of  court  record. 

Cited  in  Barnes  v.  Com.  92  Va.  794,  23  S.  E.  784,  denying  right  to  amend  rec- 
ords of  court  after  term  upon  recollection  of  judge. 
Incompatible  offices. 

Cited  in  reference  note  in  15  A.  S.  R.  708,  on  what  offices  are  incompatible. 
Mandamus  to  restore  officer  to  office. 

(Hted  in  note  in  19  L.R.A.(N.S.)  75,  on  effect  of  removal  for  cause  on  right 
to  mandamus  to  restore  officer  to  office. 

21  AM.  REP.   348,   SANDS  v.  LYNHAM,   27   GRATT.   2»1. 
Escl^eat  of  property  to  state. 

Cited  in  notes  in  29  A.  D.  233,  on  what  is  escheat;  29  A.  D.  234,  235  on  pro- 
cedure to  perfect  escheat;   12  L.R.A.  530,  on  effect  of  escheat  proceedings;   12 
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LJI.A.  631,  as  to  when  title  vests  in  state  by  escheat;  15  L.R.A.(NJS.)  381,  382, 
as  to  whether  judicial  proceeding  is  necessary  to  effect  escheat;  8  E.  R.  C.  170, 
on  escheat  for  defect  of  heirs;  40  L.  ed.  U.  S.  693,  on  escheat  of  property  to  state. 
Descent  of  real  property. 

Cited  in  Clark  v.  Hillis,  134  Ind.  421,  34  is.  E.  13;  SUte  v.  O'Day,  41  Or.  495, 
69  Pac.  542, — ^holding  that  title  to  real  property  descends  to  heirs  at  onoe  upon 
death  of  ancestor;  Clark  v.  Fleischmann,  81  Neb.  445,  116  N.  W.  290,  on  descent 
of  real  property. 

Cited  in  notes  in  31  L.R.A.  177,  on  alien's  right  to  inherit;  31  L.R.A.  106,  on 
effect  of  state  Constitutions  and  statutes  upon  inheritance  by  or  from  aliens  and 
constructions  of  such  statutes. 
Construction  of  pleading. 

Cited  in  Kendrick  v.  Whitney,  28  Gratt.  646;  Sturm  t.  Fleming,  22  W.  Va. 
404;  Columbia  Finance  &  T.  Co.  v.  Fierbaugh,  59  W.  Va.  334,  63  S.  E.  468,— 
holding  pleading  in  equity  to  be  construed  with  reference  to  substance,  not  form; 
Richmond  v.  Richmond,  62  W.  Va.  206,  57  S.  E.  736,  to  point  that  petitions  and 
bills  of  review  may  be  treated  one  for  the  other. 
Power  of  alien  to  hold  lands. 

Cited  in  notes  in  28  L.  ed.  U.  S.  934,  on  effect  of  alienage  on  title  to  lands; 
14  A.  D.  98,  on  power  of  alien  to  hold  land. 
Rights  of  purchaser  at  void  Judicial  sale. 

Cited  in  reference  notes  in  2  A.  S.  R.  330,  on  right  of  purchaser  under  void 
judicial  sale  to  retain  possession  till  repaid  amount  of  bid;  99  A.  S.  R.  528,  on 
right  of  purchaser  at  judicial  sale  to  subrogation. 

Cited  in  notes  in  30  A.  D.  177,  182,  on  rights  of  purchasers  who  by  reason  of 
void  sales  have  paid  off  claims  on  real  estate;  21  L.R.A.  50,  on  subrogation  of 
purchaser  on  void  judicial  sale. 
Right  to  recover  void  tax  paid. 

Distinguished  in  Harper  v.  Rowe,  63  Cal.  233,  denying  right  of  purchaser  pay- 
ing void  tax  to  compel  owner  to  refund  same. 

91   AM.  REP.   356,   MHiliER  v.  FliETCHER,   27   GRATT.   408. 
Delivery  of  deed. 

Cited  in  Shelby  v.  Tardy,  84  Ala.  327,  4  So.  276,  holding  delivery  of  incomplete 
deed  to  grantee's  attorney,  insufficient  to  transfer  title;  Ashford  v.  Prewitt,  102 
Ala.  264,  48  A.  S.  R.  37,  14  So.  663,  holding  delivery  of  deed  to  grantee's  attorney 
to  be  held  until  performance  of  condition,  inoperative;  Steffian  v.  Milno  Nat. 
Bank,  69  Tex.  513,  6  S.  W.  823,  holding  deed  given  grantee  with  no  intention  to 
deliver,  inoperative;  Whelan  v.  Tobener,  71  Mo.  App.  361;  Kyger  v.  Sipe,  89  Va. 
507,  16  S.  E.  627, — holding  delivery  of  deed  presimied  to  be  absolute. 

Cited  in  reference  note  in  31  A.  R.  369,  on  title  acquired  by  grantee  who  ac- 
quires possession  of  an  escrow  without  performing  the  condition. 

Cited  in  notes  in  130  Am.  St.  R.  919,  924,  929,  944,  971;  53  A.  S.  R.  556,--on 
delivery  of  deed  in  escrow;  16  L.R.A.(N.S.)  943,  on  effect  of  delivery  of  deed  to 
grantee,  subject  to  a  future  extrinsic  condition. 
Incomplete  execution  of  bond  as  defense. 

Cited  in  Blankenship  v.  Ely,  98  Va.  359,  36  S.  E.  484,  holding  that  failure  of 
one  obligor  to  sign  bond  in  person  is  no  defense  in  action  against  oth^r  ob- 
ligors; Newman  v.  Baker,  10  App.  D.  C.  187;  Blair  v.  Security  Bank,  103  Va. 
762,  50  S.  E.  262;  Lyttle  v.  Cozad,  21  W.  Va.  183;  Newman  v.  Ruby,  54  W.  Va. 


Digitized  by 


Google 


65  NOTES  ON  AMERICAN  REPORTS.  [348-371 

381,  46  S.  E.  172, — holding  that  principal  debtor's  breach  of  condition  not  to 
deliver  bond  until  signed  by  others  is  no  defense  to  sureties  as  against  obligee 
without  notice. 

Cited  in  note  in  45  L.R.A.  326,  on  sufficiency  of  condition  that  bond  shall  not 
take  effect  until  others  have  signed  it. 
Parol  evidence  as  to  written  instrument. 

Cited  in  Ha  worth  v.  Norris,  28  Fla.  763,  10  So.  18,  holding  parol  evidence 
admissible  to  show  that  deed  in  possession  of  grantee  was  never  delivered;  Crev- 
eling  V.  Banta,  138  Iowa,  47,  115  N.  W.  598,  holding  parol  evidence  inadmissible 
to  show  nondelivery  where  deed  delivered  to  grantee  in  escrow  until  doing  of 
■ome  act  on  his  part;  Dorr  v.  Midelburg,  65  W.  Va.  778,  23  L.KA.(N.S.)  987,  65 
S.  E.  97;  Hubbard  v.  Greeley,  84  Me.  340,  17  L.R,A.  511,  24  Atl.  799,— holding 
parol  evidence  inadmissible  to  annex  condition  to  delivery  of  deed;  Whitney  v. 
Dewey,  10  Idaho,  633,  69  L.R.A.  572,  80  Pac.  1117,  denying  admissibility  of 
parol  evidence  to  annex  condition  to  deed  absolve  on  face;  Nash  v.  Fugate,  32 
Oratt.  595,  34  A.  R.  780,  sustaining  right  to  avoid  bond  complete  on  face  by 
parol  proof  that  obligee  knew  that  others  were  to  sign  before  delivery;  Martin 
V.  Witty,  104  Mo.  App.  262,  78  S.  W.  829  (dissenting  opinion),  on  right  to 
<iaalify  delivery  of  contract  by  parol;  Peyton  v.  Stuart,  88  Va.  50,  16  S.  E.  160 
(dissenting  opinion),  on  right  to  vary  terms  of  written  instrument  by  parol 
evidence;  Liskey  v.  Snyder,  56  W.  Va.  610,  49  S.  E.  615  (dissenting  opinion),  on 
right  to  contradict  release  by  parol  evidence;  Snowden  v.  State,  53  Tex.  Grim. 
Rep.  439,  110  S.  W.  442,  holding  parol  evidence  inadmissible  to  show  agreement 
to  restrict  liability  on  bond. 
Want  of  exception  as  waiver  of  error. 

Cited  in  Owens  v.  Boyd  Land  Go.  95  Va.  560,  28  S.  E.  950,  holding  error  in 
trial  upon  plea  no  ground  for  reversal  where  no  exception  was  taken  to  plea. 

21  AM.   REP.    865,    SCHWARTZ   v.    COM.    27    GRATT.    1025. 
Sufficiency  of  proof  of  perjury. 

Cited  in  State  v.  Hunter,  181  Mo.  316,  80  S.  W.  955,  holding  defendant's  ad- 
mission to  third  persons  that  he  had  sworn  falsely,  insufficient  to  convict  of  per- 
jury; State  V.  Buckley,  18  Or.  228,  22  Pac.  838,  holding  proof  of  different  state- 
ments not  made  under  oath  insufficient  for  conviction  of  perjury;  Billingsley  v. 
SUte,  49  Tex.  Grim.  Rep.  620,  95  S.  W.  520,  13  A.  &  E,  Ann.  Gas.  730;  Waters  v. 
State,  30  Tex.  App.  284,  17  S.  W.  411, — ^holding  act  of  witness  in  changing  testi- 
mony, insufficient  to  convict  of  perjury. 

Cited  in  note  in  85  A.  D.  499,  on  evidence  in  perjury. 

21  AM.  REP.   S71,  DOSS  v.   MISSOURI,  K.   &  T.  R.  CO.   59  MO.   27. 

liiability  of  carrier  for  injury  to  passengers  and  others. 

Cited  in  Madden  v.  Missouri  P.  R.  Co.  50  Mo.  App.  666,  holding  railroad  liable 
for  injuries  to  hand  of  passenger  caught  in  closing  door,  because  of  insufficient 
<>pportunity  to  alight;  Izlar  v.  Manchester  &  A.  R.  Go.  57  S.  G.  332,  35  S.  E. 
583,  holding  railroad  liable  for  injuries  to  one  coming  to  meet  passenger  and 
injured  by  unlighted  ditch  on  approach  to  its  grounds ;  Indiana,  B.  &  W.  R.  Go.  v. 
Bamhart,  115  Ind.  399,  16  N.  E.  121,  holding  railroad  liable  for  injuries  to  en- 
gineer of  another  road,  using  its  tracks,  for  injuries  caused  by  unsafe  condi- 
tion thereof;  Cherokee  Packet  Co.  v.  Hilson,  95  Tenn.  1,  31  S.  W.  737,  holding 
steamboat  company  liable  for  negligent  injury  to  one  on  its  dock  to  bid  a  friend 

.good  by.  
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Cited  in  reference  note  in  47  A.  R.  596,  on  carrier's  duty  to  keep  station 
grounds  safe  as  to  persons  coming  there  to  meet  passengers. 

Cited  in  notes  in  7  A.  S.  R.  835,  on  carrier's  duty  to  inform  passenger,  where 
information  would  tend  to  prevent  exposure  to  danger  and  injury;  43  A.  D.  362, 
on  liability  of  carrier  of  passengers  for  negligent  management  of  vehicles. 
—  Passenger  getting  off  moving  train  generally. 

Cited  in  Cincinnati,  W.  &  M.  R.  Co.  v.  Peters,  80  Ind.  168  (dissenting  opinion), 
to  point  that  it  is  not  in  itself  negligence  to  get  off  slowly  moving  train;  Ala- 
bama G.  S.  R.  Co.  V.  Hawk,  72  Ala.  112,  47  Am.  Rep.  403,  denying  recovery 
against  railroad  by  passenger  falling  from  platform  of  car  in  motion,  occupied 
contrary  to  rules  of  company;  Illinois  C.  R.  Co.  v.  Warren,  79  C.  C.  A.  350, 
149  Fed.  658  (dissenting  opinion),  on  negligence  of  passenger  in  leaving  seat 
before  train  stops  as  relieving  carrier  from  liability  for  injuries;  Central 
R.  A  Bkg.  Co.  V.  Miles,  88  Ala.  256,  6  So.  696,  sustaining  verdict  against 
railroad  for  injuries  to  passenger  stepping  to  platform  from  train  mov- 
ing three  miles  per  hour;  Fortune  v.  Missouri  R.  Co.  10  Mo.  App. 
252;  Kelly  v.  Hannibal  A,  St.  J.  R.  Co.  70  Mo.  604,— reversing  non- 
suit against  passenger  injured  while  alighting  from  slowly  moving  train; 
Taylor  v.  Missouri  P.  R.  Co.  26  Mo.  App.  336,  sustaining  verdict  against  rail- 
road for  injuries  to  passenger  alighting,  under  urgent  conditions,  from  slowly 
moving  train;  Duncan  v.  Wyatt  Park  R.  Co.  48  Mo.  App.  669,  sustaining  verdict 
against  street  railway  for  injuries  to  passenger  alighting  from  car  passing  point 
signaled  for,  but  unheeded  by,  conductor;  Price  v.  St.  Louis,  K.  C.  &  N.  R.  CJo.  72 
Mo.  414,  holding  negligence  of  passenger  injured  by  alighting  from  slowly  mov- 
ing train  a  question  for  jury;  Leslie  v.  Wabash,  St.  L.  &  P.  R.  Co.  88  Mo.  50, 
sustaining  verdict  against  railroad  for  injuries  received  by  passenger  stepping  to 
platform  while  car  was  in  slow  motion;  Watkins  v.  Birmingham  R.  &  Electrie 
Co.  120  Ala.  147,  43  L.R.A.  297,  24  So.  392;  Dawson  v.  St.  Louis  Transit  Co.  102 
Mo.  App.  277,  76  S.  W.  689, — allowing  recovery  against  street  railway  to  pas- 
senger injured,  while  alighting,  by  accelerated  speed  of  car;  Richmond  v.  Quincy, 
O.  &  K.  C.  R.  Co.  49  Mo.  App.  104,  sustaining  verdict  against  railroad  for  in- 
juries to  passenger  alighting  beyond  station  from  slowly  moving  train ;  Weber  v. 
Kansas  City  Cable  R.  Co.  100  Mo.  194,  7  L.R.A.  821,  12  S.  W.  804,  denying,  as 
matter  of  law,  railway's  liability  to  passenger,  jumping  from  cable  car  at  full 
speed,  and  injured  by  approaching  car;  Central  R.  &  Bkg.  Co.  v.  Letcher,  69  Ala. 
106,  44  Am.  Rep.  605;  Nelson  v.  Atlantic  &  P.  R.  Co.  68  Mo.  693, — denying  re- 
covery against  railroad  by  passenger  jiunping  from  moving  train  to  avoid  pass- 
ing station;  Walker  v.  Vicksburg,  S.  &  P.  R.  Co.  41  La.  Ann.  796,  7  L.R.A.  111, 
17  Am.  St.  Rep.  417,  6  So.  916  (dissenting  opinion),  majority  denying  railroad's 
liability  for  injuries  to  passenger  voluntarily  jtmiping  from  train  to  avoid  pass- 
ing station;  Hansberger  v.  Sedalia  Electric  R.  Light  &  Power  Co.  82  Mo.  App. 
566,  holding  negligence  in  attempting  to  get  on  slowly  moving  street  car  a  ques- 
tion for  the  jury;  Straus  v.  Kansas  City,  St  J.  &  C.  B.  R.  Co.  75  Mo.  185,  holding 
negligence  of  passenger  jumping  from  train  at  his  station  prematurely  stated  a 
question  for  jury;  Agulino  v.  New  York,  N.  H.  &  H.  R.  Co.  21  R.  I.  263,  43  Atl. 
63,  to  point  that  it  may  be  contributory  negligence  to  alight  from  a  slowly  mov- 
ing train;  Peck  v.  St.  Louis  Transit  Co.  178  Mo.  617,  77  S.  W.  736,  to  point 
that  street  car  company  is  liable  for  injury  to  passenger  caused  by  sudden  in- 
ereasing  speed  of  ear  as  shs  was  alighting;  Chesapeake  &  O.  R.  Co.  v.  Bell,  111 
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Va.  41,  28  L.R.A.(N.S.)  773,  68  S.  K  398  (dissenting  opinion),  on  negligence  in 
leaving  moving  car. 
Cited  in  note  in  37  A.  R.  385,  on  negligence  in  leaving  cars  while  in  motion. 

—  Passenger  s:ettiiig:  off  moving  train   at  suggestion  of  employee. 
Cited  in  Geiler  v.  Manhattan  R.  Co.  11  Misc.  413,  32  N.  Y.  Supp.  254;  Owens 

V.  Wabash  R.  Co.  84  Mo.  App.  143, — upholding  verdict  against  railroad  for  in- 
juries received  by  passenger  in  jumping  from  moving  train  at  brakeman's  com- 
mand; Waller  v.  Hannibal  &,  St.  J.  R.  Co.  83  Mo.  608,  upholding  verdict  against 
railroad  for  injuries  to  passenger  alighting  from  slow  moving  train  at  brake- 
man's  insistance. 

—  Person  assisting,  passenger  on  or  off  train. 

Cited  in  Bond  v.  Chicago,  B.  &  Q.  R.  Co.  122  Mo.  App.  207,  99  S.  W.  30,  hold- 
ing carrier  liable  for  injuries  to  one  assisting  passenger  into  car  caused  by  fail- 
ure to  give  him  reasonable  time  to  get  off;  Berry  v.  Louisville  A  N.  R.  Co.  109 
Ky.  727,  60  S.  W.  699,  denying  liability  of  carrier  to  one  assisting  wife  into 
car  and  injured  while  attempting  to  get  off  when  train  was  in  motion;  Hamilton 
V.  Texas  &  P.  R.  Co.  64  Tex.  251,  63  Am.  Rep.  766,  holding  railroad  liable  for 
injuries  to  one  accompanying  passengers,  caused  by  absence  of  proper  steps  and 
lights  at  station;  Deragon  v.  Sero,  137  Wis.  276,  20  L.R.A.(N.S.)  842,  118  N.  W. 
839,  on  rights  of  one  assisting  family  in  alighting  from  car. 

Cited  in  notes  in  61  A.  S.  R.  97,  on  assistants  of  passengers  as  passengers;  29 
A  8.  R.  55,  on  duty  of  carrier  to  use  ordinary  care  towards  person  assisting  pas- 
senger; 15  L.RJ^.  434,  on  duty  of  carrier  to  person  entering  station  grounds  or 
ear  to  assist  or  meet  passenger;  21  L.R.A.  354,  on  rights  of  persons  assisting 
passengers  to  board  cars;  3  L.R.A.(N.8.)  434,  on  duty  of  carrier  toward  one 
assisting  passenger  on  train. 

Distinguished  in  Berry  v.  Louisville  A  N.  R.  Co.  109  Ky.  727,  60  S.  W.  699; 
Coleman  v.  Georgia  R.  A  Bkg.  Co.  84  Ga.  1,  10  S.  E.  498;  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Lawton,  55  Ark.  428,  16  L.R.A.  434,  29  Am.  St.  Rep.  48,  18  S.  W.  543,— 
denying  railroad's  liability  for  injuries  in  leaving  train  to  escort  not  notifying 
conductor  of  intention  to  leave;  Griswold  v.  Chicago  &  N.  W.  R.  Co.  64  Wis.  652, 
26  N.  W.  101,  denying  railroad's  liability  to  one  getting  on  train  to  assist 
wife  to  alight  without  crew's  knowledge,  and  injured  by  sudden  starting  of 
train. 

—  Licensee  generally  getting  off  moving  car. 

Cited  in  New  York.  P.  &  N.  R.  Co.  v.  Coulboum,  69  Md.  360,  1  L.R.A.  541,  9 
Am.  St  Rep.  430,  16  Afl.  208,  sustaining  verdict  against  railroad  for  injuries 
to  one  rightfully  in  pay  car  without  time  to  alight  and  jumping  from  train  going 
five  miles  per  hour. 

—  Employeo  getting  off  moving  car. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  McCandliss,  33  Kan.  366,  6  Pac.  587, 
holding  railroad  liable  for  injuries  to  employee  in  alighting  by  order  from  flat 
car  negligently  started  suddenly. 

—  Passenger  getting  on  train  generally.. 

Cited  in  Southern  Kansas  R.  Co.  v.  Sanford,  45  Kan.  372,  11  L.R.A.  432,  25 
Pac.  891,  denying  railroad's  liability  on  ground  of  no  contract  for  expulsion  of 
trespasser  from  slowly  moving  train  on  good  road. 

—  Trespasser  ejected  from  moving  train. 

Cited  in  McCarty  v.  St.  Louis  &  S.  R.  Co.  105  Mo.  App.  596,  80  S.  W.  70,  deny- 
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ing  liability  of  carrier  for  injuries  to  one  attempting  to  board  at  point  wher* 
passengers  are  not  received. 

—  Passenger  getting  on  moving  train. 

Cited  in  Fulks  v.  St  Louia  k  S.  F.  R.  Co.  Ill  Mo.  336,  19  S.  W.  818,  sustaining 
verdict  against  railroad  for  injuries  caused  passenger  in  boarding  slowly  moving 
train;  Eikenberry  v.  St.  Louis  Transit  Co.  103  Mo.  App.  442,  80  S.  W.  360,  sus- 
taining verdict  against  street  railway  for  injuries  to  passenger  in  attempting  to 
board  car,  slowed  down,  but  suddenly  increasing  its  speed;  Murphy  v.  St.  Louis, 
J.  M.  &  S.  R.  Co.  43  Mo.  App.  342,  holding  negligence  of  boy  boarding  caboose 
of  slowly  moving  freight  train  a  question  for  jury;  Heaton  v.  Kansas  City,  P.  & 
G.  R.  Co.  66  Mo.  App.  479,  denying  recovery  as  matter  of  law,  against  railroad 
for  injuries  to  passenger  attempting  to  board  train  going  seven  miles  per  hour. 

—  Passenger  or  licensee  strack  by  train  at  station. 

Cited  in  Cincinnati,  I.  St.  L.  A  C.  R.  Co.  v.  Cooper,  120  Ind.  469,  6  L.R.A.  241, 
16  Am.  St.  Rep.  334,  22  N.  E.  340,  holding  railroad  liable  for  running  over  pas- 
senger, dazed  from  fall  on  track  caused  by  negligent  starting  of  train  while  on 
platform  with  intention  of  alighting;  New  York,  C.  &  St.  L.  R.  Co.  v.  Mush- 
rush,  11  Ind.  App.  192,  37  N.  E.  964,  holding  railroad  liable  for  death  of  boy, 
awaiting  sister's  arrival,  caused  by  falling  under  train  over  obstructions  on  un- 
lighted  platform. 
liiabillty  for  negligent  injnry  generally. 

Cited  in  Harflf  v.  Green,  168  Mo.  308,  67  S.  W.  676,  denying  contractor's  lia- 
bility to  employer  injured  by  falling  brick  through  uncovered  gangway;  Fowler  v. 
Randall,  99  Mo.  App.  407,  73  S.  W.  931,  denying  as  matter  of  law  druggist's  lia- 
bility for  selling  morphine  to  one  poisoned,  purchasing  with  knowledge;  Meyers 
v.  Chicago,  R.  L  &  P.  R.  Co.  103  Mo.  App.  268,  77  S.  W.  149,  denying,  as  matter 
of  law,  recovery  against  railway  for  injuries  to  driver  of  load  of  hay,  thrown  out 
by  deflecting  from  regular  approach  to  grounds;  Kleiber  v.  People's  R.  Co.  107 
Mo.  240,  14  L.R.A.  613,  17  S.  W.  946  (dissenting  opinion),  to  point  that  rail- 
road company  owes  only  ordinary  care  toward  passenger  on  street  car  whose 
tracks  cross  the  railroad  tracks. 
Violation  of  ordinance  as  negligence. 

Distinguished  in  Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  107,  6  L.R.A.(N.S.) 
186,  88  S.  W.  648   (dissenting  opinion),  on  violation  of  speed  ordinance  as  evi- 
dence of  negligence. 
Negligence  as  question  for  jnry. 

Cited  in  reference  notes  in  26  A.  R.  272;  2  A.  S.  R.  646, — on  negligence  as 
question  of  fact  for  jury. 
When  exemplary  damages  allowable. 

Cited  in  Haclil  v.  Wabash  R.  Co.  119  Mo.  326,  24  S.  W.  737,  allowing  exemplary 
damages  against  railroad  for  wilful  killing  of  trespasser  on  its  bridge  by  watch- 
man; Stoher  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  91  Mo.  509,  4  S.  W.  389,  reversing 
recovery  against  railroad  on  charge  that  "aggravating  circumstances"  might  be 
considered  in  estimating  damages  fqr  injuries  from  defective  road-bed;  Rouse  v. 
Metropolitan  Street  R.  Co.  41  Mo.  App.  298  (dissenting  opinion),  majority  deny- 
ing exemplary  damages  to  passenger,  for  forcible  ejection,  against  railroad  dis- 
charging conductor,  carefully  selected;  Welsh  v.  Stewart,  31  Mo.  App.  376,  deny- 
ing exemplary  damages  against  landlord  forcibly  tearing  down  building  while  oc- 
cupied by  tenant;  Brown  v.  Cape  Girardeau  Macadamized  k  PI.  Road  Co.  89 
Mo.  162,  1  S.  W.  129,  denying  exemplary  damages  against  plank  road  company 
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for  injuries  from  overturned  buggy  caused  by  obstruction  in  road;  Ickenroth  v. 
St  Louis  Transit  Co.  102  Mo.  App.  697,  77  S.  W.  162,  holding  exemplary  dam- 
ages recoverable  against  carrier  for  wanton  and  malicious  assault  by  conduc- 
tor on  passenger. 

Cited  in  reference  notes  in  28  A.  R.  442,  on  carrier's  liability  in  punitive  dam- 
ages for  unlawful  conduct  towards  passengers;  29  A.  R.  43,  on  exemplary  dam- 
ages against  corporations;  10  A.  S.  R.  521,  as  to  when  exemplary  damages  are 
recoTerable. 

Cited  in  note  in  69  A.  S.  R.  605,  on  liability  of  railroad  companies  for  exemplary 
damages. 
Who  are  trespassers. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  S.  R. 
503,  7  L.R.A.(N.S.)  697,  79  N.  E.  186,  holding  that  one  using  private  crossing 
constructed  by  railroad  is  not  trespasser;  Berry  v.  Missouri  P.  R.  Co.  124  Mo. 
223,  25  S.  W.  229,  holding  one  riding  on  construction  train  with  conductor's 
knowledge  that  passengers  were  not  allowed  on  such  train  a  trespasser. 

21  AM.   RSP.   379,  BISSI6  v.  BRIXTON,   59   MO.   204. 
Contracts  within  statute  of  frauds. 

Cited  in  Gansey  v.  Orr,  173  Mo.  632,  73  S.  W.  477,  holding  promise  to  return 
money  paid  for  stock  in  case  corporation  fail,  void  if  not  in  writing. 
—  Of  guaranty  or  indemnity. 

Cited  in  Waterman  v.  Resseter,  45  111.  App.  155,  holding  guaranty  of  in- 
demnity to  surety  within  statute;  Hurt  v.  Ford,  142  Mo.  283,  41  L.R.A.  823, 
44  S.  W.  228,  holding  oral  promise  by  payee  of  note  to  save  certain  makers 
harmless,  within  statute;  Walther  v.  Merrell,  6  Mo.  App.  370,  holding  prom- 
ise by  bank  president  that  if  depositor  will  leave  funds  in  bank  former  will 
pay  whole  deposit  in  case  bank  fail,  void  if  not  in  writing;  Rottman  v.  Fix, 
25  Mo.  App.  671,  holding  contract  for  sale  of  goods  not  within  statute  where 
eredit  is  given  solely  to  promisor;  Frissell  v.  Williams,  87  Mo.  App.  518, 
holding  contract  for  services  made  upon  strength  of  third  person's  promise  to 
be  liable  not  within  statute;  Hartley  v.  Sandford,  66  N.  J.  L.  627,  55  L.R.A. 
206,  50  Atl.  454,  holding  promise  by  father  to  reimburse  another  for  becoming 
surety  for  son  if  required  to  pay  in  conseqiience,  within  statute;  Rose  v.  Wol- 
lenberg,  31  Or.  269,  66  A.  S.  R.  826,  39  L.R.A.  378,  44  Pac.  382,  holding  that 
contract  between  cosureties  fixing  proportion  of  several  liabilities  as  between 
themselves  not  within  statute;  Macey  v.  Childress,  2  Tenn.  Ch.  438,  holding 
parol  promise  by  maker  of  trust  assignment  for  creditors,  to  indemnify  one  be- 
coming surety  on  trustee's  bond,  within  statute;  Wolverton  v.  Davis,  85  Va. 
64,  17  A.  S.  R.  56,  6  S.  E.  619,  holding  parol  promise  to  indemnify  surety  on 
sheriff's  bond,  void  under  statute. 

Cited  in  reference  note  in  22  A.  R.  393,  on  validity  of  verbal  promise  of  in- 
demnity to  surety. 

Cited  in  notes  in  96  A.  D.  259,  on  application  of  statute  of  frauds  to  promise 
to  indenmnify,  or  to  pay  another's  debt;  42  A.  S.  R.  187,  192,  on  contracts  of 
indemnity  within  statute  of  frauds ;  39  L.R.A.  380,  on  effect  of  statute  of  frauds 
upon  contracts  between  sureties  to  fix  their  shares  of  liability. 
Effect  of  performance  on  statute  of  frauds. 

Distinguished  in  Chenoweth  v.  Pacific  Exp.  Co.  93  Mo.  App.  185,  holding  stat- 
ute no  defense  as  against  party  who  has  performed  contract. 
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SI  AM.  KEP.  S85,  liEWIS  T.  ST.  liOUIS  ft  I.  M.  R.  CO.  59  MO.  495. 
Abatement  of  action  by  death. 

Cited  in  Remmler  v.  Shenuit,  15  Mo.  App.  192,  holding  that  suit  for  assault 
does  not  abate  by  death  of  defendant  after  judgment;  Crawford  v.  Chicago,  R. 
I.  &  P.  R.  Co.  171  Mo.  68,  66  S.  W.  360,  holding  that  action  for  negligent  in- 
juries does  not  abate  upon  death  of  party  injured  pending  appeal;  Lewis  v. 
McDaniel,  82  Mo.  577;  Beck  v.  Dowell,  40  Mo.  App.  71;  Mathewson  r.  St.  Louis 
&  S.  F.  R.  Co.  44  Mo.  App.  97;  Woehrlin  v.  Schaffer,  17  Mo.  App.  442,— holding 
that  action  for  personal  injuries  in  which  judgment  rendered  for  defendant 
abates  upon  plaintiff's  death  pending  appeal;  Rodney  ▼.  Gibbs,  184  Mo.  1,  82 
S.  W.  187;  Wright  v.  Northern  P.  R.  Co.  45  Wash.  432,  88  Pac.  832,— holding 
that  action  does  not  abate  upon  death  of  party  pending  appeal. 

Cited  in  note  in  53  A.  R.  539,  on  abatement  of  replevin  by  death. 
Effect  of  appeal. 

Cited  in  State  ex  rel.  Patton  ▼.  Gates,  143  Mo.  63,  44  S.  W.  739,  holding 
jurisdiction  of  trial  court  suspended  pending  appeal  whether  bond  is  given 
or  not. 

—  On  judgment. 

Cited  in  Fowden  v.  Pacific  Coast  8.  S.  Co.  149  Cal.  151,  86  Pac.  178,  holding 
judgment  not  annulled  by  appeal;  Day  v.  Holland,  15  Or.  464,  15  Pac.  855, 
holding  binding  effect  of  decree  not  affected  by  appeal;  McAnaw  v.  Matthis, 
120  Mo.  142,  31  S.  W.  344,  holding  force  of  judgment  revived  upon  dismissal 
of  appeal;  Ketchum  v.  Thatcher,  12  Mo.  App.  185,  holding  that  judgment  ap- 
pealed from  with  supersedeas  will  not  support  plea  of  res  ad  judicata  pending 
appeal. 

Appeal  bond  as  supersedeas. 

Cited  in  State  ex  rel.  Craig  v.  Woodson,  128  Mo.  497,  31  S.  W.  105,  holding 
that  appeal  bond  in  election  contests  operates  as  supersedeas  as  to  costs  only. 
lilability  for  injury  to  servant. 

Cited  in  McKee  v.  Chicago,  R.  I.  &  P.  R.  Co.  83  Iowa,  616,  13  L.RA..  817,  50 
N.  W.  209  (dissenting  opinion),  on  liability  of  railroad  for  death  of  brake- 
man  hitting  fence  by  swinging  out  too  far  when  on  ladder  on  side  of  car. 

Cited  in  notes  in  41  L.R.A.  43,  on  constructive  knowledge  as  element  of  em- 
ployer's liability  to  injured  servant;  41  L.RJL  127,  on  comparison  of  obligations 
of  master  and  servant  as  to  inspection. 

—  By  act  of  another  servant. 

Cited  in  Madden  v.  Chesapeake  A  0.  R.  Co.  28  W.  Va.  610,  57  A.  R.  695, 
holding  railroad  company  liable  for  death  of  engineer  caused  by  negligence  of 
telegraph  operator  and  conductor  of  another  train;  Riley  v.  West  Virginia,  C. 
&  P.  R.  Co.  27  W.  Va.  145,  holding  railroad  company  liable  for  injuries  to 
brakeman  by  negligence  of  foreman  of  construction  gang;  Baltimore  &  O.  R.  Co. 
V.  McKenzie,  81  Va.  71,  holding  railroad  company  liable  for  injury  to  express 
messenger  by  fall  of  rock  which  it  was  watchman's  duty  to  guard;  Scbaub  v. 
Hannibal  &  St.  J.  R.  Co.  106  Mo.  74,  16  8.  W.  924,  denying  liability  of  rail- 
road for  injury  to  brakeman  by  negligence  of  another  brakeman  in  leaving 
car  in  dangerous  position  on  siding;  Card  v.  Eddy,  129  Mo.  510,  36  L.R.A.  806, 
28  S.  W.  979  (dissenting  opinion),  on  liability  of  master  for  injury  to  servant 
by  act  of  fellow  servant;  G^lesby  v.  Missouri  P.  R.  Co.  177  Mo.  272,  76  S.  W. 
623  (dissenting  opinion),  on  liability  of  railroad  for  injury  to  brakeman  through 
alleged  negligence  of  car  inspector;   Burkard  y.  A.  Leschen  &  S<ms  Rope  Co. 
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217  Mo.  466,  117  S.  W.  35,  holding  master  liable  for  injury  to  servant  who 
relied  upon  foreman's  assurance  of  safety. 

Cited  in  notes  in  67  A.  D.  593,  on  liability  of  master  for  negligence  of  fellow 
servants  as  affected  by  nature  of  their  duties;  41  L.R.A.  134,  on  imputing  the 
master's  knowledge  of  servants  charged  with  duty  of  seeing  that  place  of 
work  is  safe. 

—  By  defective  appliances. 

Cited  in  Toledo  Brewing  &  Malting  Co.  v.  Bosch,  41  C.  C.  A.  482,  101  Fed. 
530,  holding  master  is  not  relieved  of  duty  to  furnish  safe  appliances  by  deligat- 
ing  work  to  independent  contractor;  Siela  v.  Hannibal  &  St.  J.  R.  Co.  82  Mo. 
430,  holding  railroad  liable  for  injuries  to  employee  due  to  breaking  of  defective 
handle  of  hand  car;  Steinhauser  v.  Spraul,  114  Mo.  551,  21  S.  W.  615,  holding 
master  ordering  servant  to  use  ladder  known  to  be  unsafe  liable  for  personal 
injuries;  Henry  v.  Wabash  Western  R.  Co.  109  Mo.  488,  19  S.  W.  239,  holding 
master  liable  to  engineer  for  injuries  caused  by  collision  due  to  insufficiency 
of  brakes;  Watson  v.  Kansas  &  T.  Coal  Co.  62  Mo.  App.  366;  O'Donnell  v. 
Baom,  38  Mo.  App.  246, — denying  liability  of  master  for  injury  to  servant 
doe  to  latent  defect  in  machinery. 

Cited  in  notes  in  77  A.  D.  219,  220,  on  liability  of  master  for  injuries  to  serv- 
ant from  defective  machinery  or  material;  92  A.  D.  218,  on  duty  of  employer  to 
famish  safe  premises  and  conditions  in  and  under  which  to  work;  69  A.  R. 
79,  on  master's  duty  to  furnish  safe  appliances. 

—  By  defects  in  track  or  roadbed. 

Cited  in  Hach  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  117  Mo.  App.  11,  93  S.  W.  825, 
holding  railroad  liable  for  death  of  engineer  caused  by  derailment  of  engine 
due  to  rotten  tie  discoverable  upon  inspection;  Flynn  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.  78  Mo.  195,  47  A.  R.  99,  holding  liability  of  railroad  for  injuries 
to  engineer  through  defect  in  track  not  discharged  by  tatter's  knowledge  that 
air  brake  on  engine  is  out  of  order;  Louisville  &  N.  R.  Co.  v.  Bocock,  107  Ky. 
223,  51  S.  W.  680;  Preston  v.  Central  R.  A  Bkg.  Co.  84  Ga.  688,  11  S.  E.  143,— 
holding  railroad  liable  for  injuries  to  brakeman  coupling  cars  due  to  defective 
condition  of  track;  Wright  v.  Southern  R.  Co.  123  N.  C.  280,  31  S.  E.  662. 
holding  railroad  liable  for  death  of  brakeman  due  to  defect  in  road  bed;  Bur- 
diet  V.  Missouri  P.  R.  Co.  123  Mo.  221,  46  A.  S.  R.  628,  26  L.R.A.  384,  27  S.' 
W.  463,  holding  brakeman  walking  between  cars  while  coupling  same  entitled 
to  recover  for  injuries  caused  by  ditch  across  track;  Burnes  v.  Kansas  City,  Ft. 
8.  4  M.  R.  Co.  129  Mo.  41,  31  S.  W.  347,  holding  railroad  liable  for  injury 
to  trainman  by  stepping  on  grain  door  left  along  track  by  independent  con- 
tractor; Porter  v.  Hannibal  k  St.  J.  R.  Co.  71  Mo.  66,  36  A.  R.  454,  holding 
railroad  liable  for  injury  to  brakeman  caused  by  stepping  into  hole  in  track, 
discoverable  only  by  inspection,  while  coupling  cars;  Williams  v.  St.  Louis  &  S. 
P.  R.  Co.  119  Mo.  316,  24  S.  W.  782,  denying  liability  of  railroad  to  brakeman 
stepping  upon  spiral  spring  in  grass  and  falling  while  coupling  cars;  Smith  v. 
Si  Louis,  K.  C.  A  N.  R.  Co.  69  Mo.  32,  33  A.  R.  484,  denying  liability  of  railroad 
to  brakeman  injured  by  switch  guard  known  to  him  to  be  dangerous. 

Cited  in  note  in  54  L.R.A.  76,  on  nondelegability  of  master's  duty  as  to  dan- 
gerous conditions  alongside  railway  tracks. 
Who  are  fellow  servants. 

Cited  in  Gormly  v.  Vulcan  Iron  Works,  61  Mo.  492,  holding  that  superintend- 
ent of  iron  works  and  laborer  are  not  fellow  servants;  Marshall  v.  Schrieker, 
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63  Mo.  308,  holding  foreman  without  executive  control  and  workman,  fellow 
servants;  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  A.  S.  R.  547,  56  LJLA. 
99,  61  N.  E.  143,' holding  that  miner  and  mine  boss  are  not  fellow  servants. 

Cited  in  notes  in  53  A.  R.  46;  1  A.  S.  R.  33, — on  who  are  not  fellow  servants. 
—  Employed  by  railroad. 

Cited  in  Howard  v.  Denver  &  R.  G.  R.  Co.  26  Fed.  837,  holding  fireman  and 
engineer  of  another  engine  of  same  company,  fellow  servants;  Pike  v.  Chicago 
&  A.  R.  Co.  41  Fed.  95,  holding  that  bridge  watchman  and  engineer  are  not 
fellow  servants;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  holding  foreman  in  car 
shop  and  laborer  are  not  fellow  servants;  St.  Louis  A  S.  F.  R,  Co.  v.  Weaver, 
35  Kan.  412,  57  A.  R.  176,  11  Pac.  408,  holding  that  section  boss  and  engineer 
are  not  fellow  servants;  Long  v.  Pacific  R.  Co.  65  Mo.  225,  holding  that 
brakeman  and  car  inspector  are  not  fellow  servants;  Hall  v.  Missouri  P.  R.  Co. 
74  Mo.  298,  holding  that  section  foreman  and  switchman  are  not  fellow  servants; 
Parker  v.  Hannibal  &  St.  J.  R.  Co.  109  Mo.  362,  18  L.R.A.  802,  19  S.  W.  1119, 
holding  section  hands  ballasting  road  bed  and  train  men  are  not  fellow  serv- 
ants; Browing  v.  Wabash  W.  R.  Co.  124  Mo.  56,  27  8.  W.  644,  holding  that 
engineer  and  road  master  are  not  fellow  servants;  Dixon  v.  Chicago  &  A.  R. 
Co.  109  Mo.  413,  18  L.R.A.  792,  19  8.  W.  412,  holding  laborer  in  quarry  operated 
by  railroad  is  not  fellow  servant  of  employee  running  passenger  train;  Tabor 
V.  St.  Louis,  I.  M.  &  8.  R.  Co.  210  Mo.  385,  124  A.  S.  R.  728,  109  S.  W.  764, 
liolding  that  master  mechanic  required  to  ride  on  engine  to  observe  operation 
and  engineer  are  not  fellow  servants;  Drymala  v.  Thompson,  26  Minn.  40,  1 
N.  W.  265,  holding  that  section  foreman  responsible  for  repair  of  track  and 
train  employee  are  not  fellow  servants;  Corbett  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
26  Mo.  App.  621,  holding  section  hand  unloading  cinders  and  trainmen,  fellow 
servants;  Murray  v.  St.  Louis,  C.  &  W.  R.  Co.  98  Mo.  573,  14  A.  S.  R.  661, 
6  L.R.A.  735,  12  S.W.  252,  holding  gripman  on  cable  car  fellow  servant  of  one 
employed  to  watch  curve;  Brunell  v.  Southern  P.  Co.  34  Or.  266,  56  Pac.  129, 
holding  section  hand  and  carpenter  working  on  railroad  bridge,  fellow  serv- 
ants; Calvo  V.  Charlotte  C.  &  A.  R.  Co.  23  S.  C.  526,  55  A.  R.  28,  holding  that 
locomotive  engineer  and  section  master  are  not  fellow  servants;  Moon  r.  Rich- 
piond  &  A.  R.  Co.  78  Va.  745,  49  A.  R.  401,  holding  that  conductor  of  material 
train  is  not  fellow  servant  of  trainmen. 
Liability  of  railroad  company  for  injuries  generally. 

Cited  in  Carr  v.  Missouri  P.  R.  Co.  195  Mo.  214,  92  S.  W.  874,  denying  lia- 
bility of  railroad  for  injury  to  one  walking  along  right  of  way  to  church  and 
hit  by  article  thrown  from  train;  Pearson  v.  Chicago,  B.  &  K.  C.  R.  Co.  33  Mo. 
App.  543,  denying  liability  of  railroad  for  death  of  horse  through  alleged  fail- 
ure to  place  statutory  guards,  in  absence  of  proof  of  point  of  entrance  upon 
track;  Lake  Erie  &  W.  R.  Co.  v.  Kneadle,  94  Ind.  454;  Gilpin  v.  Missouri,  K. 
&  T.  R.  Co.  197  Mo.  319,  94  S'.  W.  869,— denying  liability  of  railroad  for  failure 
to  place  cattle  guard  as  required  by  statute  at  point  where  it  would  injure  em- 
ployees. 
Cause  of  injnry  as  question  for  jury. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Delaney,  68  111.  App.  307,  holding  ques- 
tion whether  injury  caused  by  act  of  fellow  servant,  for  jury. 

21   AM.  REP.   39«,  ALEXANDER'S  PETITION,   50   MO.    60S. 
Ri^ht  to  bail. 

Cited  in  Ex  parte  Claunch,  71  Mo.  233;  Ex  parte  Goans,  99  Mo.  193,  17  A. 
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S.  R.  571,  12  S.  W.  635;  State  ex  rel.  MoUioeaux  v.  Madiaon  County  Ct.  136 
Mo.  323,  37  S.  W.  1126, — ^holding  that  one  charged  with  murder  is  not  entitled 
to  bail. 

21   AM.  REP.   395,  IiIND£LL  v.  KOKES,    60   MO.   249. 
Snfllcieiicy  of  consideration. 

Cited  in  Wolford  v.  Powers,  85  Ind.  294,  44  A.  R.  16,  holding  naming  of 
child  for  promissor  suflScient  consideration  for  note;  Harlan  v.  Harlan,  102 
Iowa,  701,  72  N.  W.  286,  holding  promise  to  pay  for  board,  sufficient  considera- 
tion for  agreement;  Williams  v.  Jensen,  76  Mo.  681,  holding  agreement  to  ex- 
tend time  of  payment  of  note  providing  maker  procure  certain  indorsement, 
based  upon  sufficient  consideration;  Wirt  v.  Schuman,  67  Mo.  App.  163,  hold- 
ing promise  by  purchaser  of  stolen  goods  to  assist  true  owner  in  finding  them, 
sufficient  consideration  to  support  latter's  promise  to  pay  for  services;  Waga- 
man  v.  Security  Mut.  L.  Ins.  Co.  110  Mo.  App.  616,  85  S.  W.  117;  Chenoweth 
V.  Pacific  Exp.  Co.  93  Mo.  App.  185, — ^holding  promise  not  to  sue,  sufficient  con- 
sideration for  promise  of  payment;  Third  Nat.  Bank  v.  Reichert,  101  Mo.  App. 
242,  73  S.  W.  893,  holding  notes  based  upon  agreement  between  maker  and 
payee  to  undertake  business  enterprise,  based  on  sufficient  consideration;  Bab- 
cock  V.  Chase,  92  Hun,  264,  36  N.  Y.  Supp.  879,  holding  changing  child's  Chris- 
tian name  sufficient  consideration  to  support  promise  to  make  bequest;  Hamer 
V.  Sidway,  124  N.  Y.  538,  21  A.  S.  R.  693,  12  L.R.A.  463,  27  N.  E.  256,  holding 
promise  to  refrain  from  drinking  liquors  sufficient  consideration  to  support 
gift;  Buhler  t.  Trombly,  139  Mich.  557,  108  N.  W.  343  (dissenting  opinion), 
on  consent  of  son  to  live  at  home  as  consideration  for  agreement;  German  v. 
•  Gilbert,  83  Mo.  App.  411,  holding  promise  sufficient  consideration  for  promise; 
Underwood  Typewriter  Co.  v.  Century  Realty  Co.  220  Mo.  527,  25  L.R.A.(N.S.) 
1173,  119  S.  W.  400,  on  sufficiency  of  consideration. 

Cited  in  reference  notes  in  21  A.  S.  R.  700,  on  what  may  constitute  con- 
sideration; 29  A.  S.  R.  175,  on  surrender  of  some  right  as  consideration  for 
negotiable  instrument. 

Cited  in  notes  in  39  A.  S.  R.  744,  on  sufficiency  of  moral  obligation  as  con- 
sideration for  express  promise;  6  E.  R.  C.  23,  as  to  what  constitutes  considera- 
tion to  support  promise  as  ground  of  action. 
When  consideration  will  be  implied. 

Cited  in  Taylor  v.  Newman,  77  Mo.  257,  holding  consideration  implied  in  bill 
of  exchange;  Muth  v.  St.  Louis  Trust  Co.  77  Mo.  App.  493,  holding  check  pre- 
sumed to  be  based  on  good  consideration. 
Act  of  parties  as  validating  contract. 

Cited  in  Price  v.  Atkinson,  117  Mo.  App.  62,  94  S.  W.  816;  Eaton  v.  Wear 
Coal  Co.  125  Mo.  App.  194,  101  S.  W.  1140, — holding  contract  defective  for  want 
of  mutuality  rendered  valid  from  beginning  by  act  of  parties. 
Performance  as  affecting  validity  of  contract. 

Cited  in  Allen  v.  Chouteau,  102  Mo.  309,  14  S.  W.  869,  holding  contract  ac- 
cepted by  performance  of  consideration  for  offer;  Stone  v.  Pennock,  31  Mo.  App. 
544,  holding  failure  to  sign  contract  unavailable  after  performance. 
Riglit  to  specific  performance. 

Cited  in  reference  note  in  27  A.  S.  R.  174,  on  mutuality  of  remedy  to  sustain 
demand  for  specific  performance. 
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21  AM.  REP.  «97,  SLOAN  ▼.  PACIFIC  R.  CO.  61  MO.  34. 
Validity  of  statate  affecting  contract  rights. 

Cited  in  State  ex  rel.  Haeussler  v.  Greer,  78  Mo.  188,  holding  statute  affecting 
rights  of  voting  at  corporate  elections  granted  by  charter,  void;  Re  Long  Island 
Water  Supply  Co.  30  Abb.  N.  C.  36,  24  N.  Y.  Supp.  807,  holding  that  water  com- 
pany's contract  with  town  is  not  affected  by  statute  annexing  town  to  city; 
Atlantic  &  P.  R.  Co.  v.  St.  Louis,  3  Mo.  App.  315,  denying  power  of  legislature 
to  impair  rights  granted  by  railroad  charter;  Pennsylvania  R.  Co.  v.  Philadel- 
phia County,  16  Pa.  Dist.  R.  723,  holding  act  regulating  railroad  rates  con- 
fiscatory and  void. 

Cited  in  notes  in  10  A.  D.  135,  on  vested  rights;  33  L.R.A.  180,  on  legislative 
power  to  fix  tolls,  rates,  or  prices  for  carriers;  33  L.R.A.  187;  46  L.  ed.  U.  S. 
593, — on  contract  exemptions  from  legislative  power  to  fix  tolls,  rates,  or  prices. 
Duty  of  carrier  as  to  facilities. 

Cited  in  Kidder  v.  Fitchburg  R.  Co.  166  Mass.  398,  43  N.  E.  135,  holding  rail- 
road company  bound  under  statute  to  furnish  facilities  for  express  business  on 
passenger  trains  as  on  freight. 
State  control  over  railroads. 

Cited  in  note  in  22  L.  ed.  U.  S.  679,  on  state  control  over  railroads. 

ai    AM.   REP.    402,   KOEHRING  t.   MUEMMINGHOFF,    61   MO.    408. 
Admissibility  of  evidence  as  to  written  instrnment. 

Cited  in  Strauss  Saddlery  Co.  v.  Kingman,  42  Mo.  App.  208,  holding  letters 
passing  between  parties  admissible  to  explain  doubtful  meaning  of  contract  of 
sale. 

4 

—  Parol  evidence. 

Cited  in  Johnson  County  v.  Wood,  84  Mo.  489,  holding  parol  evidence  as  to 
intention  of  parties  inadmissible  to  rary  contract  clear  on  face;  Jones  v.  Shep- 
ley,  90  Mo.  307,  2  S.  W.  400,  holding  parol  evidence  inadmissible  to  change  legal 
effect  of  deed  complete  on  face;  St.  Louis  Gaslight  Co.  v.  American  F.  Ins.  Co. 
33  Mo.  App.  348,  holding  parol  evidence  admissible  to  explain  meaning  of  term 
''explosion"  as  used  in  policy  of  insurance;  Sparks  v.  Brown,  46  Mo.  App.  529, 
holding  parol  evidence  admissible  to  explain  purpose  for  which  chattel  mort- 
gage given;  Nicol  v.  Young,  68  Mo.  App.  448;  Johnston  v.  Covenant  Mut.  L.  Ins. 
Co.  93  Mo.  App.  680, — ^holding  parol  evidence  inadmissible  to  vary  terms  -of 
written  instrument;  Roberts  V.  Snow,  27  Neb.  425,  43  N.  W.  241,  holding  parol 
evidence  inadmissible  to  vary  legal  effect  of  demand  note. 

Cited  in  reference  notes  in  2  A.  S.  R.  230,  on  admissibility  of  parol  evidence 
to  contradict  written  instrument;  2  A.  S.  R.  604,  on  admissibility  of  parol  evi- 
dence to  vary  or  explain  bills  and  notes. 

Cited  in  note  in  13  L.R.A.  621,  on  inadmissibility  of  parol  evidence  to  vary 
terms  of  written  instrument. 
Nonpayment  of  interest  as  dishonor  of  note. 

Cited  in  Guckian  v.  Newbold,  23  R.  I.  553,  51  Atl.  210,  holding  that  noto 
drawing  interest  is  not  dishonored  by  nonpayment  of  interest. 
Construction  of  contract  or  pleading. 

Cited  in  State  use  of  Little  v.  Donnelly,  9  Mo.  App.  519;  Sachleben  v.  Wolfe, 
61  Mo.  App.  28;  Patterson  v.  Missouri  Glass  Co.  63  Mo.  App.  173;  Missouri 
Edison  Electric  Co.  r.  Bry,  88  Mo.  App.  135, — ^holding  words  of  contract  to  be 
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constmed  in  natial  sense  in  interpretating  meaning  of  instrument;  Milliken  v. 
Thyson  Commission  Co.  202  Mo.  637,  100  S.  W.  604,  holding  answer  offered  in 
evidence  to  be  construed  as  any  written  instrument  to  determine  intention  of 
party. 

When  interest  is  payable. 

Cited  in  Hollywood  Union  High  School  Dist.  t.  Keyes,  12  Cal.  App.  172,  107 
Pac  129,  holding  that  interest,  fixed  at  certain  per  cent  per  annum,  is  payable 
at  maturity  of  principal  obligation. 
Strict  execution  of  power. 

Cited  in  Scheldt  v.  Crecelius,  94  Mo.  322,  4  A.  S.  R.  384,  7  S.  W.  412;  Eitel- 
george  t.  Mutual  House  Bldg.  Asso.  69  Mo.  52, — ^holding  sale  imder  power  void 
where  power  was  not  executed  according  to  essential  conditions. 

21  AM.  KEP.  407,  SHE£DY  ▼.  SECOND  NAT.  BANK,  62  MO.  17. 
Fund  as  property  attachable  or  subject  to  garnishment. 

Cited  in  Beckham  y.  Carter,  19  Mo.  App.  596,  holding  that  equity  of  redemption 
is  not  attachable;  Hoaglin  v.  Henderson,  119  Iowa,  720,  97  A.  S.  R.  335,  61 
LRA.  756,  94  N.  W.  247;  Trickett  t.  Moore,  34  Kan.  755,  10  Pac.  147;  Peoples' 
Bank  v.  Shryock,  48  Md.  427,  30  A.  R.  476;  PuUis  t.  Fox,  37  Mo.  App.  592,— 
holding  debt  due  partnership  is  not  subject  to  garnishment  on  execution  against 
partner;  Collins  v.  Kammann,  55  Mo.  App.  464,  holding  assets  of  benefit  society 
subject  to  garnishment;  McCord  v.  N.  Mercantile  Co.  v.  Bettles,  58  Mo.  App.  384, 
holding  credits  subject  of  garnishment;  Bank  of  Odessa  v.  Barnett,  98  Mo.  App. 
477,  72  S.  W.  727,  holding  that  garnishment  proceedings  are  not  maintainable 
to  reach  fund  held  by  garnishee  as  trustee  for  defendant  with  charges  on  fund. 

Cited  in  notes  in  57  A.  S.  R.  442,  on  garnishment  of  interest  of  one  partner 
in  debt  due  partnership;  59  L.R.A.  378,  on  garnishment  of  partnership  claims 
on  contract;  59  LltA.  384,  on  garnishment  of  unliquidated  equitable  claims. 

Judgment  for  garnishee  as  bar. 

Cited  in  Nelke  t.  Boldridge,  43  Mo.  App.  333,  holding  judgment  for  garnishee 
bar  to  action  by  plaintiff  against  former. 
liability  of  estate  of  married  woman  for  debts. 

Cited  in  Chicago  Cofiin  Co.  t.  Fritz,  41  Mo.  App.  389,  holding  interest  of  mar- 
ried woman  in  partnership  chargeable  as  separate  estate  with  individual  debts. 
Waiyer  as  to  jurisdiction  of  court. 

Cited  in  Whitney  Holmes  Organ  Co.  v.  Petitt,  34  Mo.  App.  536,  holding  ob- 
jection to  power  of  court  to  order  nonresident  to  interplead,  waived  by  plead- 
ing and  trial. 

21  AM.  RBP.   411,   TiAMMTCRT  ▼.  lilDlVXHEili,   62   MO.    188. 
VaUdity  of  statutes. 

Cited  in  Ormand  v.  White,  85  Miss.  276,  37  So.  834,  sustaining  validity  of 
statutes  providing  for  establishment  of  stock  law  district;  Owen  v.  Baer,  154 
Mo.  434,  55  S.  W.  644,  holding  act  empowering  court  to  grant  petition  for  con- 
stmction  of  sewers,  constitutional;  Paul  v.  Walkerton,  150  Ind.  565,  50  N.  E. 
725,  sustaining  validity  of  statute  providing  for  annexation  of  territory  to 
town;  Young  v.  Salt  Lake  City,  24  Utah,  321,  67  Pac.  1066,  holding  statute 
aothorizing  courts  to  change  boundaries  of  cities  upon  petition,  not  void  as 
delegation  of  power;  Lindner  v.  St.  Paul  F.  &  M.  Ins.  Oo.  93  Wis.  626,  67  N, 
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W.  1125,  denying  power  of  legislature  to  delegate  power  to  create  municipal 
corporation;  dissenting  opinions  in  Territory  ex  rel.  Smith  v.  Scott,  3  Dak.  357, 

20  N.  W.  401;  State  ex  rel.  Maggard  v.  Pond,  93  Mo.  606,  6  S.  W.  469,— on 
power  of  legislature  to  delegate  authority;  State  ex  rel.  Witter  v.  Forkner, 
94  Iowa,  1,  28  L.RA..  206,  62  N.  W.  772  (dissenting  opinion),  on  validity  of  ta^ 
on  business;  State  ex  rel.  Van  Alstine  v.  Frear,  142  Wis.  320,  125  N.  W.  961, 
holding  that  question  whether  or  not  general  law  shall  become  operative  may 
be  referred  by  legislature  to  vote  of  electors;  State  ex  rel.  Williams  v.  Second 
Judicial  Dist.  Ct.  30  Nev.  225,  94  Pac  70,  holding  that  sections  2  and  3  of  act 
relating  to  incorporation  of  cities  not  unconstitutional  as  delegating  legislative 
powers  to  judicial  department. 

Cited  in  reference  notes  in  25  A.  S.  R.  605,  on  legislature's  right  to  delegate 
authority;  59  A.  D.  514,  on  power  of  legislature  to  delegate  legislative  power 
to  people  at  large;  59  A.  D.  281,  on  extent  statute  is  rendered  void  by  uncon- 
stitutional provision;  29  A.  R.  407,  on  constitutionality  of  statute  to  take  effect 
on  popular  local  adoption. 

Cited  in  notes  in  35  A.  D.  338,  on  constitutionality  of  local-option  laws;  114 
A.  S.  R.  322,  on  constitutionality  of  local-option  laws  relating  to  municipal  af- 
fairs; 114  A.  S.  R.  324,  on  constitutionality  of  local-option  law  relating  to  stock 
and  fence  laws;  1  L.RA.  87,  on  local -option  laws. 

21  AM.  REP.  417,   STRONG  v.  PHCENIX  INS.  CO.   62  MO.   280. 
ConclaslTcness  of  judsment. 

Cited  in  dissenting  opinions  in  State  ex  rel.  Reeves  v.  Barker,  26  Mo.  App. 
487;  State  ex  rel.  Wilson  v.  Rainey,  74  Mo.  229, — on  judgment  as  res  adjudi- 
cata;  Missouri  P.  R.  Co.  v.  Levy,  17  Mo.  App.  501,  holding  one  defending  replevin 
action  on  ground  that  plaintiff  had  not  complied  with  contract,  concluded  in 
subsequent  action  on  contract. 
—  Parties  concluded  generally. 

Cited  in  Challiss  v.  McCrum,  28  Kan.  122;  Gooch  v.  HoUan,  30  Mo.  App.  450: 
Henry  v.  Woods,  77  Mo.  277, — holding  judgment  not  res  adjudicata  as  to  stranger 
to  proceedings;  Mankato  v.  Barber  Asphalt  Paving  Co.  73  C.  C.  A.  439,  142 
Fed.  329,  holding  contractor  who  was  not  party  to  action  against  city  to  have 
contract  was  declared  void  not  bound  by  judgment  therein;  Wilson  v.  Brook- 
shire,  126  Ind.  497,  9  L.R.A.  792,  25  N.  E.  131,  holding  landlord  not  bound  by 
judgment  in  action  by  tenant  to  enjoin  execution  sale  of  premises;  Schmidt  v. 
Louisville,  C.  &  L.  R.  Co.  99  Ky.  143,  35  S.  W.  135,  holding  one  defending  action 
by  employment  of  counsel  bound  by  judgment  although  not  party;  Bierman  v. 
Crecelius,  135  Mo.  386,  37  S.  W.  121,  holding  decree  in  action  to  enforce  claim 
to  note  secured  by  trust  deed  against  such  claim  binding  on  grantor  in  eject- 
ment against  him  by  trustee  purchasing  land  imder  trust  deed;  State  ex  rel. 
National  Subway  Co.  v.  St.  Louis,  145  Mo.  551,  42  L.R.A.  113,  46  S.  W.  981, 
holding  decision  as  to  validity  of  ordinance  in  mandamus  proceedings  not  res 
adjudicata  in  mandamus  against  officers  not  parties  to  other  proceeding;  Whita- 
ker  V.  McCormick,  6  Mo.  App.  114;  Koontz  v,  Kaufman,  31  Mo.  App.  397, — 
holding  one  agreeing  to  protect  another  from  liability  bound  by  judgment  against 
latter;  W^ood  v.  Ensel,  63  Mo.  193,  holding  one  taking  part  in  action  for  re- 
covery of  property  and  claiming  title  thereto  bound  by  judgment;  Walsh  v. 
First  Nat.  Bank,  139  Mo.  App.  641,  123  S.  W.  1001,  holding  one  who  really 
conducts  defense  in  suit,  bound  by  judgment  therein,  though  not  party  of  rec- 
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ord;  Ford  v.  O^onnell,  40  Mo.  App.  51,  holding  judgment  by  administrator 
against  distributee  not  proof  of  indebtedness  as  against  prior  assignee  of  latter; 
Wangler  y.  Franklin,  70  Mo.  659,  holding  judgment  m  favor  of  plaintiff  in  at- 
tachment no  bar  to  replevin  by  one  claiming  to  be  owner;  Garrison  Babbage 
Transp.  Co.  94  Mo.  130,  6  S.  W.  701,  holding  judgment  by  vendee  against  vendor 
transferring  title  to  goods  by  bill  of  lading  not  conclusive  in  action  by  latter 
against  carrier  for  failure  to  deliver  whole  quantity;  State  ex  rel.  Kane  v^. 
Johnson,  123  Mo.  43,  27  S.  W.  399,  holding  city  officer  not  concluded  by  judg- 
ment in  suit  by  taxpayer  to  enjoin  payment  of  salary  to  which  he  was  not 
party;  Dempsey  v.  Schawacker,  140  Mo.  680,  38  S.  W.  954,  holding  one  con- 
tracting to  construct  building  concluded  by  judgment  against  owner  for  sums 
due  laborers;  St.  Joseph  v.  Union  R.  Co.  116  Mo.  636,  38  A.  S.  R.  626,  22  S. 
W.  794,  holding  judgment  against  city  for  injuries  due  to  dangerous  condition 
of  street  caused  by  street  railway  company,  conclusive  against  company  as  to 
extent  of  liability;  Doremus  v.  Root,  23  Wash.  710,  54  L.RA.  649,  63  Pac.  572, 
holding  judgment  in  favor  of  conductor  in  action  against  him  and  railroad  for 
negligent  injuries,  bar  to  action  against  railroad. 

Cited  in  reference  note  in  8  A.  S.  R.  716,  on  who  are  bound  by  judgments  and 
decrees. 

Cited  in  notes  in  2  A.  S.  R.  877,  on  who  are  parties  within  principle  of  estop- 
pel by  judgment;  112  A.  S.  R.  31,  on  judgment  against  tenant  as  res  judicata 
where  landlord  assisted  at  or  assumed  defense  in  former  case. 
«-  Reinsurer. 

Cited  in  American  Surety  Co.  v.  Ballroan,  104  Fed.  634;  Strong  v.  American 
Cent.  L.  Ins.  Co.  4  Mo.  App.  7,— holding  judgment  against  insurer  conclusive 
against  reinsurer  notified  to  defend;  State  ex  rel.  Patterson  v.  Tittman,  54  Mo. 
App.  490  (dissenting  opinion),  on  reinsurer  as  bound  by  judgment  against  first 
insurer. 

Cited  in  note  in  8  Lll.A.(N.S.)  856,  on  liability  of  reinsurer  as  affected  by 
judgment  against  reinsured. 
lilability  on  contract  of  indemnity. 

Cited  in  Hoyt  v.  Greene,  33  Mo.  App.  205,  holding  contractor  agreeing  to  in- 
demnify owner  against  counsel  fees  incurred  in  defending  against  liens  not  lia- 
ble for  fees  paid  by  owner  in  own  behalf  in  contest  over  lien  which  owner  re- 
fused to  pay;  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  151  Mo. 
373,  74  A.  S.  R.  545,  45  LJI.A.  380,  52  S.  W.  205,  holding  railroad  company 
paying  judgment  for  negligent  death  of  newsboy,  entitled  to  recover  of  news 
company  on  contract  of  indemnity. 
—  Of  reinsurer. 

Cited  in  Gantt  t.  American  Cent.  Ins.  Co.  68  Mo.  503,  sustaining  right  of 
insurer  to  maintain  action  on  contract  of  reinsurance  without  proof  of -payment 
of  loss;  Travelers'  Ins.  Co.  v.  California  Ins.  Co.  1  N.  D.  151,  8  L.R.A.  769, 
45  N.  W.  703,  sustaining  right  of  original  insurer  to  maintain  action  against 
reinsurer  on  contract  made  for  former's  benefit;  Johannes  v.  Phenix  Ins.  Co.  66 
Wis.  50,  57  A.  R.  249,  27  N.  W.  414,  sustaining  right  of  insured  to  maintain 
action  on  policy  against  reinsurer  purchasing  business  of  first  insurer. 

Cited  in  notes  in  45  A.  S.  R.  443,  on  nature  of  contract  of  reinsurance;  45 
A.  S.  R.  447,  on  compromise,  settlement,  or  contest  of  action  by  original  in- 
sured; 10  L.R.A.  423,  on  construction  of  contract  of  reinsurance;  8  L.R.A.(N.S.) 
^9,  on  extent  of  reinsurer's  liability  as  affected  by  insolvency  of  reinsured; 
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8  L.R.A.(N.S.)   862,  as  to  whom  reinsurer  is  liable  to;  52  L.  ed.  U.  S.  816,  on 
liability  of  reinsurer  as  affected  by  nonpayment  of  loss  by  reinsured. 
Estoppel  by  conduct. 

Cit'^d  in  Landis  y.  Hamilton,  77  Mo.  554,  holding  citizens  instigating  eon- 
demnation  proceedings  by  city  to  obtain  land  for  street,  estopped  upon  aban- 
donment of  proceedings  from  asserting  prior  dedication  of  same  land  for  street. 
Right  to  maintain  assumpsit. 

Cited  in  Woods  v.  Ayres,  39  Mich.  345,  33  A.  R.  396,  holding  that  assumpsit 
is  not  maintainable  for  unasked  services  rendered  through  kindness. 

21    AM.    REP.    425,    MATTHEWS    ▼.    SKIXKER,    62    MO.    S29,    rev'd 
in  98  U.  S.  621,  25  li.  ed.  188. 

Powers  of  corporations. 

Cited  in  West-End  Narrow-Gauge  R.  Co.  t.  Dameron,  4  Mo.  App.  414,  deny- 
ing power  of  railroad  corporation  to  purchase  subscription  notes  and  enforce 
same;  Kennan  v.  Rundle,  81  Wis.  212,  51  N.  W.  426,  denying  power  of  mutual 
insurance  company  to  accept  bond  guarantying  indebtedness  of  company;  St. 
Louis  Police  Relief  Asso.  v.  Tierney,  116  Mo.  App.  447,  91  S.  W.  968,  holding 
contracts  entered  into  by  corporation  beyond  charter  power,  ultra  vires;  South- 
em  P.  R.  Co.  v.  Esquibel,  5  N.  M.  123,  20  Pac.  109,  holding  railroad  company 
with  power  to  mortgage,  without  power  to  transfer  rights  to  another  company; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Smith,  117  Mo.  261,  38  A.  S.  R.  656,  22  S.  W. 
623,  sustaining  power  of  corporation  to  accept  conveyance  of  land. 

Cited  in  note  in  5  L.RA.  100,  on  powers  of  corporation  restricted  to  those 
conferred  by  statute. 

Distinguished  in  Noyes  v.  Inland  &  S.  Coasting  Co.  MacArth.  &  M.  1,  holdin*^ 
that  corporation  organized  under  act  of  Congress  may  take  note  secured  by 
trust  deed  on  real  estate  in  payment  of  stock. 

—  Of  national  bank. 

Cited  in  Knickerbocker  v.  Wilcox,  83  Mich.  200,  21  A.  S.  R.  596,  47  N.  W.  123, 
denying  power  of  national  bank  to  sign  indemnity  bond;  Fridley  v.  Bowen,  87 
111.  151;  Thornton  y.  National  Exch.  Bank,  71  Mo.  221;  Swope  v.  Leffingwell, 
72  Mo.  348  (reversing  4  Mo.  App.  525), — denying  power  of  national  bank  to 
take  real  estate  security  for  contemporaneous  loan;  Warner  ▼.  DeWitt  County 
Nat.  Bank,  4  111.  App.  305,  holding  mortgage  taken  by  national  bank  as  security 
for  loan,  voidable. 

Cited  in  reference  notes  in  38  A.  S.  R.  888;  40  A.  S.  R.  220,— on  national 
bank's  right  to  take  mortgages. 

Cited  in  note  in  26  L.  ed.  U.  S.  443,  on  power  of  national  banks  to  take  mort- 
gage security. 

—  Of  trust  company. 

Cited  in  State  ex  rel.  Crow  t.  Lincoln  Trust  Co.  144  Mo.  562,  46  S.  W.  593, 
denying  power  of  trust  company,  with  general  powers  given  by  statute  to  such 
companies,  to  refuse  to  pay  interest  on  deposits. 
Ultra  vires  as  defense. 

Cited  in  Forest  v.  St.  Francis  Levee  Dist.  77  Fed.  555,  denying  liability  of 
corporation  on  contract  entered  into  without  power  to  knowledge  of  other  party ; 
First  Nat.  Bank  v.  Guardian  Trust  Co.  187  Mo.  494,  70  LJLA.  79,  86  S.  W.  109, 
denying  right  of  surety  company  with  power  to  finance  other  corporations  to 
plead  ultra  vires  to  action  on  note  for  funds  for  corporation;  St.  Louis  Stone- 


Digitized  by 


Google 


79  NOTES  ON  AMERICAN  REPORTS.  [417-430 

ware  Co.  t.  Partridge,  8  Mo.  App.  217,  holding  that  ultra  vires  is  no  defense 
to  action  of  conversion  of  stock  purchased  by  officers  of  corporation. 

Cited  in  notes  in  70  A.  S.  R.  158,  on  doctrine  of  ultra  vires  in  relation  to 
contracts  of  private  corporations;  70  A.  S.  R.  175,  on  recovery  for  benefits  re- 
ceived under  ultra  vires  contract. 
Collateral  attack  on  corporation. 

Cited  in  St.  Louis  Drug  Co.  v.  Robinson,  81  Mo.  18,  denying  right  to  attack 
contract  with  corporation  as  ultra  vires  in  collateral  proceedings. 
Implied  power  of  agent. 

ated  in  Rue  v.  Missouri  P.  R.  Co.  74  Tex.  474,  15  A.  S.  R.  852,  8  S.  W.  533, 
holding  manager  of  railroad  with  power  to  control  stockyards,  without  authority 
to  lease  same. 
Right  to  enjoin  sale. 

Cited  in  Parks  v.  People's  Bank,  31  Mo.  App.  12,  sustaining  right  of  equitable 
vendee  of  land  to  enjoin  sale  under  execution. 

21  AM.  REP.   4S0,  FIRST  NAT.   BANK  v.   GAY,   6S   MO.   ZZ. 
Negotiability  of  note  or  bill. 

Cited  in  Lock  wood  v.  Lindsey,  6  App.  D.  C.  396,  holding  note  to  carry  higher 
rate  of  interest  after  maturity,  negotiable;  Hope  v.  Barker,  112  Mo.  338,  34 
A  S.  R.  387,  20  S.  W.  567,  holding  note  containing  words  ''without  interest 
if  paid  at  maturity,"  negotiable;  Fitzharris  v.  Leggatt,  10  Mo.  App.  527,  hold- 
ing bill  of  exchange  drawn  in  one  place,  payable  in  another  ''with  exchange," 
nonnegotiable;  Christian  County  Bank  v.  Goode,  44  Mo.  App.  129,  holding  bill 
of  exchange  providing  for  payment  of  exchange,  negotiable  when  payable  at 
place  where  drawn;  Chandler  v.  Calvert,  87  Mo.  App.  368,  holding  note  payable 
'Svith  exchange,"  nonnegotiable;  Goodin  v.  Buhler,  57  Mo.  App.  63,  holding 
note  for  usurious  rate  of  interest,  negotiable;  Law  v.  Crawford,  67  Mo.  App. 
150,  holding  note  containing  power  of  attorney  to  confess  judgment  in  case  of 
nonpayment,  nonnegotiable;  City  Nat.  Bank  v.  Gk>odloe-McClelland  Commission 
Co.  93  Mo.  App.  123,  holding  note  containing  agreement  to  extend  payment, 
negotiable;  dissenting  opinions  in  Noell  v.  Gaines,  68  Mo.  649;  Hope  v.  Barker, 
43  Mo.  App.  632, — on  what  constitutes  negotiable  instrument. 

Cited  in  reference  note  in  8  A.  S.  R.  815,  on  what  constitutes  a  promissory 
note. 

—  As  affected  by  stipulation  for  attorney's  fees. 

Cited  in  Howenstein  v.  Barnes,  5  Dill.  482,  Fed.  Cas.  No.  6,786;  Hamilton  v. 
Fowler,  40  C.  C.  A.  47,  99  Fed.  18;  Cudahy  Packing  Co.  v.  State  Nat.  Bank, 
67  C.  C.  A.  662,  134  Fed.  538  (affirming  126  Fed.  543);  Montgomery  v.  Cross- 
thwait,  90  Ala.  553,  24  A.  S.  R.  832,  12  L.R.A.  140,  8  So.  498;  Trader  v.  Chi- 
dcster,  41  Ark.  242,  48  A.  R.  38;  Proctor  v.  Baldwin,  82  Ind.  370;  Seaton  v. 
Scovill,  18  Kan.  433,  26  A.  R.  779, — ^holding  note  containing  stipulation  to  pay 
cost  of  collection,  negotiable;  Roads  v.  Webb,  91  Me.  406,  64  A.  S.  R.  246,  40 
All.  128;  Maryland  Fertilizing  &  Mfg.  Co.  v.  Newman,  60  Md.  584,  45  A.  R.  750; 
Samstag  v.  Conley,  64  Mo.  476;  First  Nat.  Bank  v.  Marlow,  71  Mo.  618;  First 
Nat.  Bank  v.  Gay,  71  Mo.  627;  First  Nat.  Bank  v.  Jacobs,  73  Mo.  35;  McCoy 
V.  Green,  83  Mo.  626;  D.  C.  Hardy  Implement  Co.  v.  South  Bend  Iron  Works, 
129  Mo.  222,  31  S.  W.  599:  Clark  v.  Barnes,  58  Mo.  App.  667;  Creasy  v.  Gray, 
88  Mo.  App.  454;  State  Bank  v.  Citizens'  Nat.  Bank,  114  Mo.  App.  663,  90  S. 
W.  123;  American  Machinery  &  Export.  Co.  v.  Druge  Bros.  82  Vt.  476,  74  AtL 
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84;  Pace  v.  Gilbert  School,  118  Mo.  App.  369,  93  S.  W.  1124,— holding  note  con- 
taining agreement  to  pay  attorney's  fee  in  case  of  collection  by  suit,  non-nego- 
tiablp;  Buck  v.  Harris,  125  Mo.  App.  365,  102  S.  W.  640,  holding  note  conUin- 
ing  words  "with  collection,"  negotiable;  Heard  v.  Dubuque  County  Bank,  8  Neb. 
10,  30  A.  R.  811,  holding  note  containing  agreement  to  pay  reasonable  attor- 
ney's fee  for  collection,  negotiable;  First  Nat.  Bank  v.  Bynum,  84  N.  C.  24,  37 
A.  R.  604;  Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313,— 
/  holding  note  containing  stipulation  for  all  counsel  fees  in  collection,  non-nego- 
tiable; First  Nat.  Bank  v.  Larsen,  60  Wis.  206,  50  A.  R.  365,  19  N.  W.  67, 
holding  note  containing  agreement  to  pay  ten  per  cent  attorney's  fees  for  col- 
lection, non-negotiable. 

Cited  in  reference  note  in  9  A.  S.  R.  436,  on  non-negotiability  of  note  con- 
taining stipulation  for  attorney's  fees. 

Cited  in  notes  in  1  L.R.A.  547;  125  A.  S.  R.  207,— on  effect  of  provision  for 
attorney  fee  on  negotiability  of  instrument. 
Validity  of  stipalation  for  attorney's  fees. 

Cited  in  Merchants'  Nat.  Bank  v.  Sevier,  14  Fed.  66.2,  holding  stipulation  for 
attorney's  fee  of  10  per  cent  on  amount  due,  void  as  cover  for  usury;  Broad- 
bent  V.  Brumback,  2  Idaho,  366,  16  Pac.  555,  holding  stipulation  in  mortgage 
to  pay  attorney's  fees  on  foreclosure,  valid. 

Cited  in  reference  notes  in  21  A.  R.  212,  on  effect  of  indorsement  containing 
stipulation  for  attorney *s  fees  if  instrument  is  sued  on;  26  A.  R.  779,  on  effect 
of  inserting  in  negotiable  note  provision  for  payment  of  costs  of  suit  thereon. 

Cited  in  note  in  29  A.  R.  406,  on  effect  of  provision  in  note  for  attorney's  fee. 
liiability  for  unaathorized  act. 

Cited  in  Schneider  v.  Lebanon  Dairy  &,  Creamery  Co.  73  111.  App.  612,  deny- 
ing liability  of  principal  on  note  delivered  to  agent  for  certain  purpose  and 
diverted  to  another  use;  First  Nat.  Bank  v.  Gillilan,  72  Mo.  77,  denying  liability 
on  note  signed  by  another  without  authority. 

Cited  in  reference  note  in  28  A.  R.  159,  on  principal's  liability  on  instrument 
not  under  seal,  by  agent's  signing  principal's  name  without  indicating  authority. 
Ratification  of  anauthorized  act. 

Cited  in  Chouteau  v.  Allen,  70  Mo.  290,  holding  pledgee's  sale  to  himself  valid 
when  ratified  by  pledgeor;  Ferris  v.  Thaw,  72  Mo.  446,  holding  principal  rati- 
fying unauthorized  note  by  agent,  bound  thereby;  Lingenfelder  v.  Lecshen,  134 
Mo.  55,  34  S.  W.  1089,  holding  principal  ratifying  agent's  unauthorized  act  !n 
making  contract  of  sale,  boimd  thereby;  Ellison  v.  Weathers,  78  Mo.  115,  hold- 
ing unauthorized  award  in  arbitration  subject  to  ratification  without  new  con- 
sideration; Roe  V.  Bank  of  Versailles,  167  Mo.  406,  67  S.  W.  303,  holding  bank 
ratifying  unauthorized  act  of  president  in  arranging  loan  for  purchase  of  stock, 
bound  thereby;  Broughton  Bros.  v.  Sumner,  80  Mo.  App.  386,  holding  partner 
ratifying  unauthorized  note  by  copartner,  bound  thereby;  Coulter  v.  Portland 
Trust  Co  20  Or.  469,  26  Pac  565,  holding  one  dealing  with  agent  acting  under 
power  of  attorney  bound  to  ascertain  extent  of  authority;  Emerson  v.  Opp,  9 
Ind.  App.  581,  34  N.  E.  840;  Marks  v.  Schram,  109  Wis.  452,  84  N.  W.  830,— 
holding  maker  of  note  promising  to  pay  same  with  knowledge  of  alteration, 
bound  thereby;  Jones  v.  Williams,  139  Mo.  1,  61  A.  S.  R.  436,  37  L.R.A.  682, 
39  S.  W.  486  (dissenting  opinion),  on  notice  as  necessary  to  ratification  of  un- 
authorized act. 
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Powers  of  a^eiii  or  partner. 

ated  in  Harris  v.  Johnston,  54  Minn.  177,  40  A.  S.  R.  312,  55  N.  W.  970, 
holding  one  empowered  to  indorse  notes  not  authorized  to  bind  principal  as 
joint  indorser  on  joint  note;  Edwards  v.  Thomas,  66  Mo.  468,  holding  one  au- 
thorized to  act  as  financial  agent  empowered  to  indorse  paper;  Re  Soulard,  141 
Mo.  642,  43  S.  W.  617,  holding  one  with  power  of  attorney  to  deal  with  prop- 
erty, without  authority  to  make  gift ;  Webb  v.  Allington,  27  Mo.  App.  559,  hold- 
ing member  of  non-trading  partnership  without  power  to  bind  firm  by  note; 
First  Nat.  Bank  v.  Loyhed,  28  Minn.  396,  10  N.  W.  421,  holding  it  competent 
for  agent  to  sign  simply  name  of  principal. 

Cited  in  note  in  52  A.  D.  776,  as  to  whether  attorney  executing  instrument 
should  sign  his  own  name  as  attorney  in  addition  to  principal's  name. 
Estoppel  to  deny  Talldlty  of  instrument. 

Cited  in  Deland  v.  Platte  County,  54  Fed.  823,  holding  that  county  is  not 
estopped  from  contesting  railroad  aid  bond  by  recital  that  same  was  issued 
pursuant  to  election  by  taxable  inhabitants. 

SI  AM.   nEP.   486,  ElililS  t.  KANSAS  CITY,   ST.   J.   A  €.  B.  B.  CO. 

68  MO.    181. 
Right  of  reooyery  for  sickness  cansed  by  nnlsance. 

Cited  in  Ferguson  v.  Firmenich  Mfg.  Co.  77  Iowa,  576,  14  A.  S.  R.  319,  42  N. 
W.  448,  sustaining  right  to  recover  for  sickness  in  family  of  lower  owner  by 
pollution  of  stream  by  upper  owner;  Pierce  v.  Wagner,  29  Minn.  356,  13  N.  W. 
170,  sustaining  right  to  recover  for  injury  to  health  of  family  by  maintenance  of 
privy  on  adjoining  land;  S.  A.  &  A.  R.  Co.  v.  Gwynn,  4  Tex.  App.  Civ.  Cas. 
(Willson)  338,  15  S.  W.  609,  sustaining  right  to  recover  damages  for  sickness  in 
family  caused  by  overflow  of  water  constituting  nuisance  due  to  embankments 
and  ditches. 
Who  may  maintain  action  for  damages  by  nuisance. 

Cited  in  McCalla  v.  Louisville  &  N.  R.  R.  Co.  163  Ala.  107,  60  So.  971,  holding 
that  action  for  private  nuisance  cannot  be  maintained  except  as  it  afl^ects 
comfortable  enjoyment  of  private  property;  Ft.  Worth  &  R.  G.  R.  Co.  v. 
Glenn,  97  Tex.  686,  104  A.  S.  R.  894,  65  L.R.A.  818,  80  S.  W.  992,  1  A.  A  E. 
Ann.  Cas.  270,  holding  child  living  in  family  of  father  entitled  to  maintain 
action  against  one  maintaining  well  on  adjoining  land  constituting  nuisance 
causing  sickness  of  child. 

Cited  in  reference  notes  in  104  A.  S.  R.  898,  on  who  may  maintain  an  action 
for  nuisance;   16  L.R.A  689,  on  how  far  property  right  necessary  to  sustain 
action  for  private  nuisance. 
—  Husband  for  injury  to  person  or  property  of  wife. 

Cited  in  Whalen  v.  Baker,  44  Mo.  App.  290,  holding  husband  entitled  to 
maintain  action  for  nuisance  in  flooding  cellar  of  house  occupied  by  himself 
and  wife,  although  legal  title  is  in  latter;  Adams  Hotel  Co.  v.  Cobb,  3  Ind.  Terr. 
50,  53  S.  W.  478,  sustaining  husband's  right  to  recover  damages  for  injury  to 
wife's  health  by  failure  of  adjoining  owner  to  provide  sufficient  sewer. 
Measure  of  damages  for  injnry  from  nuisance. 

Cited  in  Loughran  v.  DesMoines,  72  Iowa,  382,  34  N.    W.  172,  holding  differ- 
ence in  rental  value  of  property  before  and  after  nuisance,  measure  of  damages 
for  maintaining  defective  sewer;   Brown  v.  Chicago  &  A.  R.  Co.  80  Mo.  457, 
holding  sickness  in  family  of  plaintiff  item  of  damages  in  action  for  negligent 
Am.  Rep.  VoL  XVL— 6. 
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construction   of   dam    causing   overflow   upon    adjoining   lands;    Jarris   t.    St. 
Louis,  I.  M.  &  S.  R.  Co.  26  Mo.  App.  253,  holding  injury  to  healiSi  of  plaintiff 
and  family,  items  of  damages  in  action  for  failure  to  cover  dead  animal  on 
adjoining  land. 
Abatement  of  nnlsance. 

Cited  in  St.  Louis  Safe  Deposit  &  Sav.  Bank  v.  Kennett,  101  Mo.  App.  870, 
74  S.  W.  474,  holding  encroachments  on  private  alleyway  removable  as  nuisanee. 
Natnre  of  nnlsance. 

Cited  in  notes  in  107  A.  S.  R.  199,  on  general  nature  of  nuisance  and  public 
nuisance;  118  A.  S.  R.  869,  on  nature  and  elements  of  private  nuisance. 
Constmction  of   statute. 

Cited  in  Swan  v.  Chicago,  S.  F.  A  C.  R.  Co.  38  Mo.  App.  688,  holding  con- 
demnation proceedings  invalidated  by  failure  of  clerk  of  court  to  notify  land* 
owners  of  filing  of  report  as  required  by  statute. 

21   AM.  KBP.   440,   STATE  t.  POTTER,   63  MO.   212. 

liiability  of  surety  on  note  or  bond  delivered  in  violation  of  condition. 

Cited  in  Joyce  v.  Auten,  179  U.  S.  691,  46  L.  ed.  332,  21  Sup.  Ct.  Rep.  227; 
Benton  County  Sav.  Bank  v.  Boddicker,  105  Iowa,  648,  67  A.  S.  R.  310,  46 
L.R.A.  321,  76  N.  W.  632, — sustaining  right  of  innocent  obligee  to  enforce 
bond  delivered  in  violation  of  condition. 

Cited  in  notes  in  64  A.  R.  441,  on  effect  of  surety's  delivery  of  bond  to 
principal  conditionally  and  in  blank;  45  L.RA.  339,  on  conditional  execution 
of  guardians'  bonds  under  parol  agreement  not  to  take  effect  until  signed  by 
others. 

—  To  procure  other  sureties. 

Cited  in  Joyce  v.  Cockrill,  36  C.  C.  A.  38,  92  Fed.  838,  holding  surety  on 
note  not  relieved  of  liability  by  maker's  delivery  before  procuring  another 
signature  as  agreed;  Wolff  v.  Schaeffer,  4  Mo.  App.  367,  holding  surety  not 
released  by  failure  of  administrator  to  procure  another  signature  as  he  said 
he  would;  St  Louis  Plattdeutscher  Club  v.  Tegeler,  17  Mo.  App.  569,  holding 
sureties  not  liable  on  bond  signed  and  delivered  in  escrow  for  other  signatures 
but  accepted  by  obligee  without  same;  Carter  v.  Moulton,  61  Kan.  9,  37  A.  8. 
R.  269,  20  L.R.A.  309,  32  Pac.  633;  North  Atchison  Bank  v.  Gay,  114  Mo.  203, 
21  S.  W.  479;  Jordan  v.  Jordan,  10  Lea,  124,  43  A.  R.  294;  Davis  v.  Gray, 
61  Tex.  606, — ^holding  one  taking  note  complete  on  face  entitled  to  recover 
thereon  although  maker  failed  to  procure  other  indorsements  as  agreed;  Cooper 
V.  DeMainville,  1  Colo.  App.  16,  27  Pac.  86;  Schick  v.  Trustees  of  Schools,  16 
IlL  App.  49;  State  ex  rel.  Wright  v.  Modrel,  69  Mo.  162;  Wolff  v.  Schaeffer, 
74  Mo.  154;  Bangs  v.  Bangs,  41  Hun,  41;  Dun  v.  Garrett,  93  Tenn.  660,  42 
A.  S.  R.  937,  27  S.  W.  1011 ;  Lyttle  v.  Cozad,  21  W.  Va.  183,— holding  sureties 
on  bond  complete  on  face  signed  with  understanding  that  same  was  not  to  be 
delivered  until  other  signatures  were  obtained,  liable  thereon  where  same  was 
delivered  without  such  signatures;  Belden  v.  Hurlbut,  94  Wis.  662,  37  L.R.A. 
853,  69  N.  W.  357,  holding  one  signing  probate  bond  complete  on  face  and 
delivering  same  to  principal  for  other  signatures,  liable  to  obligee,  although 
other  signatures  are  not  obtained;  Dissenting  opinions  in  Hubbard  v.  Hubbard, 
142  Mo.  300,  41  S.  W.  749;  Sullivan  v.  Williams,  43  S.  C.  489,  21  S.  E.  642,— on 
right  of  innocent  obligee  in  bond  to  enforce  same  after  failure  of  principal  to 
obtain  other  signatures  as  agreed. 
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C^ted  in  notes  in  28  A.  D.  681,  on  validity  of  bond  not  signed  by  all  who 
are  expected  to  sign,  of  which  fact  obligee  does  not  have  notice;  90  A.  S.  R. 
194,  on  signing  of  official  bond  by  surety  on  condition  that  others  sign. 
Uliat  will  discharge  surety  on  bond  generally. 

Cited  in  Donnell  Mfg.  Co.  v.  Repass,  75  Mo.  App.  420,  holding  obligor  liable 
on  bond  signed  at  place  other  than  end. 

Distinguished  in  Fred  Heim  Brewing  Co.  v.  Hazen,  56  Mo.  App.  277,  holding 
sorety  discharged  by  changing  simple  contract  into  specially. 
—Failure  of  principal  to  sign. 

Cited  in  Gay  v.  Murphy,  134  Mo.  98,  56  A.  8.  R.  496,  34  S.  W.  1091,  holding 
forety  on  joint  and  several  bond  discharged  by  principal's  failure  to  sign  bond. 
—Forgery  of  signatures  6i  cosureties. 

Cited  in  Mathis  v.  Morgan,  72  Ga.  517,  53  A.  R.  847,  holding  surety  on  deposit 
tory's  bond  not  relieved  of  liability  on  ground  that  signatures  of  other  sureties 
were  forged,  where  bond  appears  genuine  on  face;  State  ex  rel.  Brown  v.  Baker, 
64  Mo.  167,  27  A.  R.  214;  State  ex  rel.  Hewitt  v.  Hewitt,  72  Mo.  603,— holding 
surety  on  guardian's  bond  not  released  by  proof  that  he  was  induced  to  sign 
by  false  representations  that  name  of  other  surety  was  genuine. 
—Erasure  of  signatures  of  cosureties. 

Cited  in  State  v.  McGonigle,  101  Mo.  353,  20  A.  S.  R.  609,  8  L.R.A.  735,  13 
8w  W.  768,  holding  surety  whose  name  is  left  on  bond  after  erasure  of  other 
nime  to  Imowledge  of  obligee,  discharged,  although  ignorant  of  such  erasure; 
King  County  v.  Ferry,  5  Wash.  536,  *34  A.  S.  R.  880,  19  LJI.A.  500,  32  Pac. 
538,  holding  sureties  on  bond  regular  on  face  not  relieved  of  liability  by 
principars  act  in  erasing  name  of  surety  from  body  of  bond  and  insertion  of 
another  name. 
Guaranty  of  subsequent  signatures  to  bond. 

Cited  in  note  in  49  L.R.A.  318,  on  guaranty  by  one  signing  bond  of  genuine- 
ness of  subsequent  signatures. 
Alteration  as  defense  to  action  on  contract  generally. 

Cited  in  Davis  &  R.  Bldg.  k  Mfg.  Co.  v.  Dix,  64  Fed.  406,  holding  parties 
to  contract  failing  to  perform,  estopped  to  set  up  in  action  for  enforcement, 
alleged  unauthorised  alteration  by  agent  of  which  plaintiff  was  ignorant 
Parol  evidence  to  contradict  or  explain  bonds. 

Cited  in  Snowden  v.  State,  53  Tex.  Crim.  Rep.  439,  110  S.  W.  442,  holding 
parol  evidence  inadmissible  to  show  restricted  liability  on  bond. 

Cited  in  note  in  11  E.  R.  C.  234,  on  parol  evidence  to  contradict  or  explain 
bonds. 

21  AH.  REP.    451,   UTLL  t.    CHARIiOTTE,    72   N.   O.   55. 
Uability  of  municipal  corporations  for  damages. 

Cited  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  L.R.A.  649,  9  So.  862,  deny- 
ing liability  of  county  board  of  health  for  alleged  wrongful  quarantine  of 
boat;  Rivers  v.  Augusta,  65  Ga.  376,  38  A.  R.  787,  denying  liability  of  city 
for  failure  to  prevent  cows  from  running  at  large  in  streets;  MofStt  v.  Ashe- 
▼ille,  103  N.  C.  237,  14  A.  S.  R.  810,  9  S.  E.  696,  denying  liability  of  city  to 
prisoner  for  cold  suffered  while  locked  in  winter  in  prison  unfurnished  with 
blankets  and  from  which  window  had  been  broken;  State  v.  Ray,  131  N.  C. 
814,  92  A  a  R.  796,  60  LJt.A.  634,  42  S.  £.  960   (dissenting  opinion),  on  li»- 
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bility  of  city  for  failure  to  make  ordinances  for  safety  of  inhabitants;  Hull 
V.  Roxboro,  142  N.  C.  463,  12  L.R.A.(N.S.)  638,  66  S.  E.  351,  denying  lia- 
bility of  city  for  sickness  of  inhabitants  by  failure  to  enact  ordinances  prohibit- 
ing maintenance  of  nuisances;  Burford  v.  Grand  Rapids,  63  Mich.  98,  51  A.  K. 
105,  38  N.  W.  671;  Lafayette  v.  Timberlake,  88  Ind.  330,— denying  liability  of 
city  for  failure  to  prevent  coasting  on  streets;  Jones  v.  Williamsburg,  97  Va. 
722,  47  L.R.A.  294,  34  8.  E.  883,  denying  liability  of  city  for  injuries  to  one 
struck  by  bicycle  on  sidewalk  by  reason  of  failure  to  enforce  ordinances;  Bunch 
V.  Edenton,  90  N.  C.  431,  holding  town  liable  for  injuries  to  one  falling  into 
unguarded  excavation  near  walk;  Mete  v.  Asheville,  150  N.  C.  748,  22  L.R.A. 
(N.S.)  940,  64  S.  E.  881,  holding  city  not  responsible  for  fever  communicated 
by  reason  of  condition  of  sewer. 

Cited  in  reference  notes  in  49  A.  D.  421,  on  liability  of  municipality  for 
injuries  resulting  from  grading  streets;  23  A.  R.  332,  on  child's  right  to  re- 
cover from  city  for  injury  by  unsafe  condition  of  schoolhouse;  123  A.  S.  K. 
683,  on  duty  and  liability  of  landowner  as  to  blasting  near  highway. 

Cited  in  notes  in  30  A.  S.  R.  379,  on  municipal  liability  for  negligence  and 
other  misconduct  of  officers  and  agents;  30  A.  S.  R.  397,  on  liability  of  mu- 
nicipality for  nuisance  created  by  its  act  or  neglect;  47  A.  S.  R.  548,  on 
municipal  liability  for  enforcement  of  health  laws. 

—  From   fireworks. 

Cited  in  Fifield  v.  Phoenix,  4  Ariz.  283,  24  L.R.A.  430,  36  Pac.  916,  denying 
liability  of  city  for  explosion  of  fireworks  in  street  under  permit  from  city 
officer;  Love  v.  Raleigh,  116  N.  C.  296,  28  L.R.A.  192,  21  S.  E.  503,  denying 
liability  of  city  for  acts  of  servants  in  negligent  management  of  fireworks; 
Bartlett  v.  Clarksburg,  46  W.  Va.  393,  72  A.  S.  R.  817,  43  L.R.A.  295,  31 
S.  E.  918,  denying  liability  of  municipal  corporation  for  injuries  caused  by 
shooting  off  fireworks  to  knowledge  of  public  officers. 

Cited  in  reference  note  in  105  A.  S.  R.  716,  on  municipal  liability  for  de- 
struction of  building  by  negligent  use  of  fireworks. 

Cited  in  notes  in  16  L.RJI.  396,  on  liability  for  injury  caused  by  discharge 
of  fireworks;  126  A.  8.  R.  354,  on  power  of  city  to  authorize  exhibition  of  fire- 
works in  public  street. 

—  For  wrongful  arrest. 

Cited  in  Coley  v.  SUtesville,  121  N.  C.  301,  28  S.  E.  482,  denying  liability 
of  city  for  wrongful  arrest  by  officer;   Mcllhenney  v.  Wilmington,   127   N.   C. 
146,  50  L.R.A.  470,  37  S.  E.  187,  denying  liability  of  city  for  wrongful  arrest 
by   incompetent  officer. 
liiability  of  public  officers. 

Cited  in  Board  of  Education  v.  Bladen,  113  N.  C.  379,  18  S.  E.  661,  hold- 
ing that  commissioners  acting  judicially  in  paying  tax  to  state  which  belong 
to  school  fund  are  not  personally  liable  although  such  payment  erroneous. 
Validity  of  ordinances. 

Cited  in  State  v.  Hord,  122  N.  C.  1092,  66  A.  S.  R.  743,  29  S.  E.  952,  hold- 
ing ordinance  regulating  keeping  of  hogs  in  city,  valid;   State  v.  Hill,  126  N. 
C.   1139,  50  L.R.A.  473,  36  8.  E.  326,  holding  ordinance  requiring  license   for 
doing  scavenger  work  of  city  and  fixing  times  for  cleaning  of  closets,  void. 
Power  of  city  as  to  market. 

Cited  in  Henkel  v.  Detroit,  49  Mich.  249,  43  A.  R.  464,  13  N.  W.  611,  sus- 
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tainiDg   power   of    city    to    maintain    public    market   on    land    condemned    for 
purpose. 

21  AM.  REP.   454,   liANCE  t.   HUNTER,    72   N.   G.    178. 
Validity  of  contracts. 

Cited  in  note   in  66  A.  D.   514,  on  contracts  for  services  void  as  against 
public   policy. 
—  Contracts  in  aid  of  rebellion. 

Cited  in  Brickell  v.  Halifax  Comrs,  81  N.  C.  240,  holding  bonds  issued  in 
aid  of  civil  war,  unenforceable. 

21  AM.  REP.   455,  STATE  v.  MANUEL,   72  N.  C.   201. 
Criminal  liability  for  malicious  act. 

Cited  in  State  v.  Martin,  141  N.  C.  832,  53  S.  E.  874,  holding  that  one 
throwing  stone  at  street  car,  prompted  by  sudden  resentment  of  injury,  is  not 
guilty  of  malicious  mischief;  State  v.  Frisbee,  142  N.  C.  671,  65  S.  E.  722, 
holding  malicious  assault  indictable  as  misdemeanor;  People  v.  Olsen,  6  Utah, 
284,  22  Pac.  163,  holding  malicious  injury  to  another's  pig,  indictable. 

Cited  in  note  in  32  A.  D.  665,  on  malicious  mischief. 

21  AM.  REP.   457,  ABBOTT  v.  CROMARTIE,   72  N.  C.   292. 
Matters  affecting  homestead  rights. 

Cited  in  Hafer  v.  Hafer,  36  Kan.  624,  13  Pac.  821,  holding  antenuptial  con- ' 
trace  enforceable  against  homestead  rights  when  same  subject  to  partition; 
Crisp  V.  Crisp,  86  Mo.  630,  holding  that  homestead  rights  are  not  defeated 
by  sheriflfs  failure  to  assign  same;  Showers  v.  Robinson,  43  Mich.  602,  6  N. 
W.  988;  Edwards  v.  Kearsey,  74  N.  C.  241, — holding  that  debtor's  homestead 
rights  are  not  affected  by  sale  of  property  on  execution;  Hughes  v.  Hodges, 
102  N.  C.  236,  9  S.  E.  437  (dissenting  opinion),  on  power  of  husband  to  de- 
Btroy  homestead  rights  of  wife  by  conveyance  in  which  she  did  not  join. 

Cited  in  reference  note  in  4  A.  S.  R.  32,  on  injunction  against  sale  of  ex- 
empt property. 

Cited  in  notes  in  87  A.  D.  273,  on  sale  of  homestead  under  execution;   87 
A.  D.  281,   as  to    whether    homestead-exemption    right  must  be   claimed   by 
debtor. 
Right  to  deny  landlord's  title. 

Cited  in  Bertram  v.  Cook,  44  Mich.  396,  6  N.  W.  868;  Heyer  v.  Beatty,  76 
N.  C.  28;  Springs  v.  Schenck,  99  N.  C.  561,  6  A.  S.  R.  552,  6  S.  E.  405,— 
denying  right  of  lessee  to  deny  lessor's  title  while  former  remains  in  pos- 
session; Davis  v.  Davis,  83  N.  C.  71,  denying  right  of  tenant  to  controvert 
landlord's  title  by  showing  title  in  third  person;  Pope  v.  Matthis,  83  N.  C.  169 
(dissenting  opinion),  on  right  of  tenant  to  deny  landlord's  title. 

Cited  in  notes  in  89  A.  S.   R.   110,  on  persons  estopped  to  deny  landlord's 
title;  11  E.  R.  C.  76;  21  L.  ed.  U.  S.  780, — on  right  of  tenant  to  dispute  land- 
krd's  title;    16  E.  R.  C.  305,  on  estoppel  of  tenant  to  deny  landlord's  title 
where  he  holds  possession   under  lease. 
Right  to  maintain  summary  proceedings. 

Cited  in  Hughes  v.  Mason,  84  N.  C.  472,  holding  summary  proceedings  under 
landlord  and   tenant    act   maintainable   only   when    relation   of    landlord    and 
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tenant  exlaU;  Johnson  y.  Eversole  Lumber  Ck).  146  N.  C.  249,  60  S.  E.  1129, 
denying  right  of  mortgagee  to  maintain  summary  proceedings  in  ejectment 
under  landlord  and  tenant  act  against  mortgagor  in  default. 

21  AM.  REP.  459,  STATB  t.  GASTON,   73  N.  C.  93. 
Accessories  in  theft. 

Cited  in  State  v.  Tyler,  85  N.  C.  569,  holding  that  felonious  stealing  does 
not  under  statute,  admit  of  accessories. 

ai  AM.  REP.  461,  STATE  EX  REIi.  BARNES  t.  liEWIS,  78  N.  O.  188. 
liiability  of  surety  on  note  or  bond. 

Cited  in  Vass  v.  Riddick,  89  N.  C.  6,  holding  that  surety  signing  note  by 
fraud  of  maker  is  not  entitled  to  avoid  liability  as  against  bona  fide  holder; 
Bank  of  Benson  v.  Jones,  147  N.  C.  419,  16  L.R.A.(N.S.)  343,  61  S.  E.  193, 
holding  that  surety  on  note  signing  under  agreement  with  creditor  that 
cosurety  sign,  is  not  bound  before  such  signature;  Farmers'  Bank  v.  Himt, 
124  N.  C.  171,  32  S.  E.  546,  holding  that  sureties  on  note  are  not  released  by 
failure  of  maker  to  procure  another  signature  before  delivery;  Bank  of  Benson  v. 
Jones,  147  N.  C.  419,  16  L.R.A.(N.S.)  343,  61  S.  £.  193,  holding  surety  dis- 
charged upon  failure  of  fulfilment  of  representations  that  another  will  sign 
as  cosurety;  Schick  v.  Trustees  of  Schools,  16  111.  App.  49;  Wilmington  &  W. 
R.  Co.  V.  Kitchin,  91  N.  C.  39;  Cowan  v.  Roberts,  134  N.  C.  416,  101  A.  S.  R. 
845,  65  L.R.A.  729,  46  S.  E.  979, — ^holding  that  surety  is  not  relieved  by  principars 
'delivery  of  bond  to  innocent  obligee  without  procuring  another  surety  as  agreed; 
Rollins  V.  Ebbs,  138  N.  C.  140,  50  S.  E.  577  (dissenting  opinion),  on  liability  of 
surety  on  bond  complete  on  face  delivered  by  principal  without  securing  another 
surety  as  agreed;  Talbott  v.  Curtis,  65  W.  Va.  132,  63  S.  E.  877,  holding  surety 
on  bonds  estopped  by  recitals  of  bonds. 

Cited  in  notes  in  28  A.  D.  680,  on  validity  of  bond  not  signed  by  all  who 
are  expected  to  sign  of  which  fact  obligee  has  notice;  45  L.RJI.  326,  339,  on 
sufficiency  of  condition  that  bond  shall  not  take  effect  until  others  have  signed 
it;  45  L.R.A.  328,  on  sufficiency  of  obligee's  knowledge  or  notice  of  condition 
that  bond  was  not  to  take  effect  until  signed  by  others. 
Rights  of  bona  fide  purchaser  or  mortgagee. 

ated  in  Norfolk  Southern  R.  Co.  v.  Barnes,  104  N.  C.  26,  5  L.RJ^.  611,  10 
S.  E.  83,  holding  innocent  purchaser  of  buggy  from  vendee  to  whom  same  had 
been  delivered  by  carrier  without  payment,  entitled  to  hold  same  as  against 
original  vendor;  Medlin  v.  Buford,  115  N.  C.  260,  20  S.  E.  463,  holding  innocent 
mortgagee  advancing  money  to  agent  who  procured  mortgagor  to  execute  mort- 
gage by  fraud  entitled  to  foreclose  same. 
Absence  of  record  as  affecting  appointment. 

Cited  in  Latham  v.  Wilcox,  99  N.  C.  367,  6  S.  E.  711,  holding  one  qualifying  as 
guardian  estopped  to  deny  appointment  because  no  record  made  of  same. 
€lerk*s  right  to  certify  acknowledgment. 

Cited  in  White  v.  Connelly,  106  N.  C.  65,  11  S.  E.  177,  denying  right  of 
clerk  of  court  to  certify  acknowledgment  to  conveyance  to  which  he  is  party. 

ai  AM.  REP.  465,  PEOPIjB  EX  REIJ.  VAN  BOKKEI4EN  v.  OANADAT, 

73  N.  O.   198. 
Validity  of  statutes. 
Cited  in  State  ex  rel.  Lee  t.  Dunn^  78  N.  C.  595,  holding  statute  requiring 
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sheriff  elected  to  succeed  himself  to  produce  tax  receipts  before  taking  office, 

constitutional. 

—  Relatins:  to  elections. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  645,  22  L.R.A.  124,  14  So. 
383,  sustaining  validity  of  act  prescribing  official  ballot;  Gougar  v.  Timberlake, 
148  Ind.  38,  62  A,  S.  R.  487,  37  L.RJL  644,  46  N.  E.  339,  sustaining  validity  of 
statute  making  sex  qualification  for  voters;  Eagle  County  v.  People,  26  Colo.  297, 
57  Pac  1080,  holding  act  limiting  right  to  vote  on  question  of  removal  of  county 
•eats  to  resident  tax  payers,  unconstitutional;  Mills  v.  Green,  67  Fed.  818;  Good- 
ing V.  Brown,  22  Fla.  437;  Stephens  v.  Albany,  84  Ga.  630,  11  S.  E.  150,— holding 
act  requiring  registration  of  voters,  valid;  Morris  v.  Powell,  125  Ind.  281,  9 
L.R.A.  32C,  25  N.  £.  221,  holding  act  requiring  certificate  of  registration  90  days 
before  election,  unconstitutional;  Brooks  v.  State,  162  Ind.  568,  70  N.  E.  980, 
holding  act  failing  to  apportion  contiguous  counties  as  senatorial  districts,  void; 
SUte  ex  reL  Whitney  v.  Findlay,  20  Nev.  198,  19  A.  S.  R.  346,  19  Pac.  241,  hold- 
ing statute  prohibiting  mormans  from  voting,  void;  State  ex  rel.  Campbell  v. 
Wolfenden,  74  N.  C.  103;  Darby  v.  Wilmington,  76  N.  C.  133,— holding  act  giving 
equal  representation  to  city  wards  greatly  varying  in  population,  void;  Livesley 
V.  Litchfield,  47  Or.  248,  114  A.  S.  R.  920,  83  Pac.  142,  holding  act  restricting 
ri^t  to  vote  at  city  election  to  those  paying  poll  tax,  unconstitutional;  Solon 
V.  State,  54  Tex.  Crim.  Rep.  261,  114  S.  W.  349  (dissenting  opinion),  on  right 
to  disfranchise  voters  qualified  by  terms  of  constitution;  State  ex  rel.  Atty. 
Gen.  V.  Cunningham,  81  Wis.  440,  16  L.R.A.  661,  51  N.  W.  724,  holding  act 
apportioning  assembly  and  senate  districts  other  than  according  to  inhabitants, 
void;  Butler  v.  Ellerbe,  44  S.  C.  256,  22  S.  £.  425  (dissenting  opinion),  on 
validity  of  statute  requiring  registration  of  voters;  People  ex  rel.  Phillips  v. 
Strassheim,  240  111.  279,  22  L.R.A.(N.S.)  1135,  88  N.  E.  821,  holding  act  which 
denies  voters  not  on  last  registration  list  right  to  vote  at  primary  election,  is 
unconstitutional;  Rodenbaugh  v.  Wolverton,  2  Lehigh  Valley  L.  Rep.  286,  1 
Walk.  (Pa.)  48,  holding  that  qualifications  of  elector  at  election  for  member  of 
town  council  are  to  be  determined  by  charter  and  not  by  constitution ;  Coggeshall 
V.  Des  Moines,  138  Iowa,  730,  128  A.  S.  R.  221,  117  N.  W.  309,  holding  that 
legislature  has  no  power  to  add  to  or  substract  from  constitutional  qualifications 
of  voters. 

Cited  in  reference  notes  in  114  A.  S.  R.  926;  87  A.  D.  64,  65,— on  right  of 
legislature  to  add  to  constitutional  qualification  of  voters;  3  A.  S.  R.  273,  on 
right  to  abridge  constitutional  qualifications  of  electors  by  legislation. 

Cited  in  notes  in  23  A.  D.  643,  on  constitutionality  of  registry  law  increasing 
period  of  residence;  07  A.  D.  264,  265,  on  right  of  legislature  to  alter  prescribed 
qualifications  for  voters  contained  in  constitution;  25  L.R.A.  484,  on  statutory 
conditions,  restrictions,  and  qualifications  on  right  to  vote. 

Validity  of  elections. 

Cited  in  McDowell  v.  Massachusetts  &  S.  Constr.  Co.  96  N.  C.  614,  2  S.  E.  351, 
holding  election  void  for  denial  of  reasonable  opportunity  to  register;  Ferguson 
T.  Allen,  7  Utah,  263,  26  Pac.  570,  holding  that  election  is  not  invalidated  by 
wrongful  rejection  of  votes  where  result  not  changed  thereby;  Stallcup  v. 
Taooma,  13  Wash.  141,  52  A.  S.  R.  25,  42  Pac.  541,  holding  that  election  by 
•eompetent  voters  is  not  invalidated  by  failure  of  legislature  to  provide  for 
VQgistration  as  required  by  constitution. 
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Re^stration  of  yoters. 

Cited  in  State  ex  rel.  HarriB  v.  Scarborough,  110  N.  C.  232, 14  S.  E.  737,  denying 
right  of  one  to  vote  who  refused  tu  register  in  manner  prescribed  by  stat- 
ute. 
Review  of  act  apportioning  districts. 

Cited  in  People  ex  rel.  Pond  v.  Monroe  County,  65  Hun,  263,  19  N.  Y.  Supp. 
978,  sustaining  right  of  court  to  review  action  of  legislature  in  apportioning 
senate  districts. 

21   AM.  REP.   470,  MOORE  t.  GREEN,   7S  N.  O.   S94. 
Privilege  from  service  of  process. 

Cited  in  Ex  parte  Hardy,  68  Ala.  303;  Re  Wheeler,  34  Kan.  96,  8  Pac.  276; 
Re  Walker,  61  Neb.  803,  86  N.  W.  610,— holding  that  one  brought  into  state 
on  requisition  is  not  entitled  to  immunity  from  service  of  process. 

Cited  in  reference  notes  in  77  A.  D.  403,  on  privilege  of  witness  from  arrest; 
55  A.  S.  R.  753,  on  privilege  from  arrest  on  civil  process;  74  A.  S.  R.  631,  on 
privilege  from  service  of  process. 

Cited  in  notes  in  76  A.  S.  R.  540,  on  exemption  of  parties  under  criminal 
process;  3  L.R.A.  268,  as  to  when  rule  as  to  privilege  of  witness  from  process 
does  not  apply;  25  L.R.A.  727,  on  extent  and  limit  of  privilege  of  nonresident 
witness  from  suit;  46  L.R.A.  709,  on  service  of  process  on  prisoner  immediately 
after  discharge  from  criminal  arrest. 
Arrest  or  imprisonment  for  debt. 

Cited  in  Ex  parte  Bergman,  18  Nev.  331,  4  Pac.  209;  Long  v.  McLean,  88 
N.  C.  3, — holding  provision  of  constitution  prohibiting  imprisonment  for  debt, 
inapplicable  to  judgments  in  action  for  tort;  Kinney  v.  Laughenour,  97  N.  C. 
325,  2  S.  E.  43,  holding  statute  authorizing  arrest  for  nonpayment  of  judgment 
in  action  for  seduction  is  not  void  as  permitting  imprisonment  for  debt;  Re 
Boyd,  34  Kan.  570,  9  Pac.  240;  Ex  parte  Mann,  39  Tex.  Crim.  Rep.  491,  73 
A.  S.  R.  961,  46  S.  W.  828, — ^holding  that  detention  of  prisoner  for  nonpayment 
of  costs  in  criminal  case  does  not  violate  provision  of  constitution  against 
imprisonment  for  debt. 

Cited  in  reference  note  in  36  A.  S.  R.  70,  on  imprisonment  for  debt. 

Cited  in  notes  in  37  A.  S.  R.  763,  on  inhibition  against  imprisonment  for 
debt  as  affected  by  reduction  of  cause  of  action  to  judgment;  34  L.R.A.  636, 
on  meaning  of  word  "debt"  within  provision  as  to  imprisonment  for  debt; 
34  L.R.A.  640,  on  constitutionality  of  imprisonment  for  debt  in  actions  founded 
in  tort. 
Right  to  discharge  from  arrest. 

Cited  in  Raitin  Fertilizer  Co.  v.  Grubbs,  114  N.  C.  470,  19  S.  E.  697,  holding 
one  arrested  for  embezzlement  entitled  to  discharge  upon  judgment  in  hia 
favor. 

21  AM.  REP.  47S.  STATB  t.  RICHMOND  &  D.  R.  GO.  78  N.  C.  527. 
Validity  of  statntea. 

Cited  in  Durham  v.  Richmond  &  D.  R.  Co.  108  N.  C.  399,  12  S.  E.  1040,  sus- 
taining validity  of  act  incorporating  railroad  company;  State  v.  Lewis,  142 
N.  C.  626,  7  L.R.A.(N.S.)  669,  56  S.  E.  600,  9  A.  &  E.  Ann.  Cas.  604,  holding 
statute  permitting  finding  of  indictment  in  county  other  than  where  crime  was 
eommitted,  valid. 
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CSted  in  notes  in  1  L.R.A.  851,  on  constitutional  and  statutory  provisions 
affecting  combinations  between  railroad  companies  to  prevent  competition;   22 
L.  ed.  U.  S.  679,  on  state  control  over  railroads. 
Power  of  corporation  to  give  lease. 

Cited  in  Southern  R.  Co.  v.  North  Carolina  R.  Co.  81  Fed.  595,  sustaining 
power  of  railroad' in  which  state  owns  stock  to  make  lease  of  road  and  franchise; 
HiU  V.  Atlantic  A  N.  C.  R.  Co.  143  N.  C.  539,  9  L.R.A.(N.S.)  606,  55  S.  E. 
854,  holding  lease  by  corporation  extending  beyond  life  of  lessor,  valid  so  long 
as  corporation  exists. 

21   AM.   REP.    479,   PEOPLE  EX  REIi.   NORFLEET   t.    STATON,    78 

N.   C.    546. 
Who  are  officers  de  facto. 

Cited  in  Cary  v.  State,  76  Ala.  78,  holding  that  notary  whose  commission  has 
expired  becomes  officer  de  facto  by  continued  exercise  of  functions  by  acquies- 
cence; State  ex  rel.  Harris  v.  Blossom,  19  Nev.  312, 10  Pac.  430,  holding  that  new 
school  board  cannot  become  such  de  facto  while  old  de  jure  board  continues 
to  act;  State  ex  rel.  Van  Amringe  y.  Taylor,  108  N.  C.  196,  12  L.R.A.  202,  23 
Am.  St.  Rep.  51,  12  S.  E.  1005,  holding  one  who  fraudulently  obtained  regis- 
tration books  not  registrar  de  facto,  and  election  conducted  by  him  void ;  Walcott 
V.  Wells,  21  Nev.  47,  9  L.R.A.  59,  37  Am.  St.  Rep.  478,  24  Pac.  367,  holding 
district  judge,  appointed  under  statute  of  doubtful  constitutionality,  and  exer- 
cising functions  for  more  than  a  year  with  public  acquiescence,  de  facto  judge 
whose  acts  binding  on  third  parties;  Eliason  v.  Coleman,  86  N.  C.  235,  as  to 
right  to  corporate  office,  as  appointee  of  stockholders,  de  facto  if  not  de  jure; 
State  V.  Lyons,  89  N.  C.  668,  sustaining  admissibility  of  parol  evidence  to  prove 
oflScial  character  of  acting  justice  of  peace,  as  between  third  parties;  Re  Gunn, 
50  Ran.  155,  19  L.R.A.  519,  32  Pac.  948  (dissenting  opinion),  majority  holding 
speaker  of  constitutional  house  of  representatives,  acting  as  such,  not  ousted, 
though  governor  and  senate  recognized,  as  de  facto  house,  another  body  having 
less  than  constitutional  number. 

Cited  in  notes  in  19  A.  D.  66;  42  A.  D.  148, — on  officers  de  facto;  58  A.  R. 
442,  as  to  when  notary  is  de  facto  officer  and  on  validity  of  his  acts. 
Validity  of  acts  of  de  facto  officer. 

Cited  in  Joseph  v.  Cawthom,  74  Ala.  411,  sustaining  validity  of  attachment 
issued  by  lawfully  appointed  deputy  clerk  exercising  functions  without  having 
taken  official  oath;  Buck  v.  Hawley,  129  Iowa,  406,  105  N.  W.  688,  sustaining 
validity  of  service  of  process  by  de  facto  sheriff;  Vicksburg  v.  Lombard,  51 
Miss.  Ill,  holding  mayor  and  aldermen  whose  appointment  not  strictly  reg- 
ular, yet  by  legislative  authority,  may  issue  bonds;  State  ex  rel.  Board  of 
Health  y.  Hutchinson,  39  N.  J.  Eq.  218,  holding  board  of  health  regularly 
nominated  and  approved  entitled  to  maintain  bill  to  abate  nuisance  though  term 
of  some  members  less  than  statutory  period ;  Brinkerhoff  v.  Jersey  City,  64  N.  J. 
L.  225,  46  Atl.  170,  holding  corporation  counsel  officer  de  jure  though  one  of 
necessary  four  votes  cast  by  de  facto  member  of  finance  board;  Threadgill  v. 
North  Carolina  C.  R.  Co.  73  N.  C.  178,  holding  acts  of  clerk  of  superior  court, 
holding  over  from  election  day  until  successor  qualified,  valid  as  between  third 
parties;  State  ex  rel.  Jones  v.  Jones,  80  N.  C.  127,  sustaining  validity  of  official 
acts  performed  by  old  board  of  county  commissioners  where  successors  elect 
faOed  to  qualify  within  statutory  time;  State  v.  Speaks,  95  N.  C.  689,  as  to 
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validity  of  acts  of  court  held  by  judge  of  general  jurisdiction,  though  not  one 
designated  to  hold  it;  State  ex  rel.  DeBerry  v.  Nicholson,  102  N.  C.  466,  11  Am. 
St.  Rep.  767,  9  S.  £.  545,  sustaining  validity  of  registration  of  voters  by  one 
acting  as  registrar  under  color  of  oflSce;  State  v.  Lewis,  107  N.  C.  967,  11  L.RJL 
105,  12  S.  £.  457,  sustaining  validity  of  conviction  on  trial  before  judge  acting 
under  commission  issued,  without  authority,  by  governor;  State  ex  rel.  Baker  v. 
Hobgood,  126  N.  C.  149,  35  S.  E.  263,  holding  appointee  of  board  sub- 
sequently declared  de  jure  entitled  to  office,  where  two  boards,  both  de  facto, 
appoint  different  persons  to  same  place;  Rodwell  v.  Rowland,  137  N.  C.  617» 
60  S.  E.  319  (dissenting  opinion),  on  validity  of  appointments  by  de  facto 
judge;  St.  George  v.  Hardie,  147  N.  C.  88,  60  S.  E.  920,  sustaining  validity  of 
appointments  by  de  facto  officer;  State  ex  rel.  Bockmeier  v.  Ely,  16  N.  D.  569, 
14  L.R.A.(N.S.)  638,  113  N.  W.  711,  holding  acts  of  judge  valid  aa  to  third 
persons  and  public. 
Attack  on  existence  of  oonrt. 

Cited  in  State  v.  Hall,  142  N.  C.  710,  65  S.  E.  806,  denying  right  to  question 
legal  existence  of  court  under  plea  to  jurisdiction. 

21  AAi.  REP.  484,  GWATHNEY  t.  OASON,  74  N.  O.  8. 
Memorandum  of  sale  at  auction. 

Cited  in  Proctor  v.  Finley,  119  N.  C.  536,  26  S.  E.  128,  holding  requlrementa 
of  statute  met  by  auctioneer's  signing  memorandum  as  agent  for  highest  bidder; 
Hall  V.  Misenheimer,  137  N.  C.  183,  107  A.  S.  R.  474,  49  S.  E.  104,  holding 
receipt  of  payment  for  lands  drawn  at  instance  of  purchaser,  sufficient  under 
statute  of  frauds;  Dickerson  v.  Simmons,  141  N.  C.  326,  63  S.  K  850,  8  A.  &  E. 
Ann.  Cas.  361,  holding  that  successful  bidder  at  sale  under  mortgage  acquires 
:  no  right  where  no  memorandum  made;  Dunham  v.  Hartman,  163  Mo.  625, 
77  A.  S.  R.  741,  65  S.  W.  233,  homing  that  bidder  is  not  bound  by  memorandum 
of  sale  under  trust  deed  made  af tfir  withdrawal  of  bid  after  fall  of  hammer. 

Cited  in  note  in  102  A.  S.  R.  24^,  on  auction  sales  within  statute  of  frauds. 

Enforceability  of  parol  contract  of  sale. 

Cited  in  Davis  v.  Yelton,  127  N.  C.  348,  37  S.  E.  464,  denying  right  to  enforce 
parol  contract  to  buy  lands,  where  statute  interposed  in  defense. 

21   AM.  REP.  487,  STATE  ▼.  MOONEY,   74  N.  O.   98. 
Effect  of  pardon  or  suspension  of  sentence  on  liability  for  costs  and 
fines. 

Cited  in  State  v.  Crook,  116  N.  C.  760,  29  L.R.A.  260,  20  S.  E.  613,  holding 
that  suspension  of  sentence  will  not  relieve  from  liability  for  costs;  Re  Boyd, 
34  Kan.  670,  9  Pac.  240;  Re  Dobson,  37  Neb.  449,  55  N.  W.  1071;  Spellings  v. 
State,  99  Tenn.  201,  41  S.  W.  444;  Ex  parte  Mann,  30  Tex.  Crim.  Rep.  491, 
73  A.  S.  R.  961,  46  S.  W.  828, — ^holding  that  pardon  of  one  convicted  of  crime 
will  not  relieve  him  from  liability  for  costs  and  fines.  * 

Cited  in  notes  in  59  A.  D.  674,  on  effect  of  pardon  on  right  of  court  officers 
to  fees;  15  L.R.A.  396,  on  effect  of  pardon  as  to  costs. 
What  constitntes  a  conviction. 

Cited  in  Hackett  v.  Freeman,  103  Iowa,  296,  72  N.  W.  628,  holding  verdict  of 
guilty  and  judgment  thereon  required  to  constitute  conviction  of  defendant. 
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SI  AM.  RKP.  489,  HEUilG  T.  UBMLY,  74  N.  €.  250. 
Payment  of  jadgment  by  officer. 

Cited  in  note  in  12  A.  D.  582,  on  effect  of  payment  of  judgment  by  sheriff  to 
exonerate  himself. 
— Rlsrht  to  subrogation. 

Cited  in  note  in  99  A.  S.  R.  506,  on  subrogation  of  officer  paying  judgment  or 
execution. 

Issuance  of  process  wbere  sheriff  is  party. 

Cited  in  reference  note  in  55  A.  D.  427,  on  issuance  of  process  to  coroner  where 
sheriff  is  a  party. 

21  AM.  REP.   403,  STATE  t.  GRAHAM,   74  N.  C.   646. 
Right  to  compel  prisoner  to  be  witness  against  himself. 

Cited  in  Blackwell  v.  State,  67  Ga.  76,  44  A.  R.  717,  holding  compelling  pris- 
oner to  exhibit  leg  on  trial  for  murder  in  which  extent  of  amputation  ma- 
terial, error;  People  v.  Ecarius,  124  Mich.  616,  83  N.  W.  628,  holding  compell- 
ing accused  on  trial  for  murder  to  put  weapon  in  pocket  to  show  how  same 
could  be  concealed,  no  error;  Wright  v.  State,  56  Tex.  Crim.  Rep.  353,  120  S. 
W.  458,  on  testimony  admissible  in  criminal  action. 

Cited  in  notes  in  68  A.  S.  R.  252,  on  physical  examination  of  parties  in 
criminal  cases;  75  A.  S.  R.  329,  on  what  is  testifying  against  one's  self  within 
rule  as  to  privilege  of  witness;  94  A.  S.  R.  338,  on  compelling  accused  to  stand 
up  in  court;  28  L.R.A.  701,  703,  on  right  to  compel  accused  to  exhibit  himself 
for  identification. 
—  By  comparison  of  foot  tracks. 

Cited  in  State  v.  Graham,  *116  La.  779,  41  So.  90,  holding  evidence  that  sher- 
iff took  prisoner  to  place  of  crime  and  caused  him  to  place  foot  in  tracks  foimd 
there,  admissible;  State  v.  Fuller,  34  Mont.  12,  8  L.R.A.(N.S.)  762,  85  Pac. 
369,  9  A.  &  £.  Ann.  Cas.  648,  holding  right  not  to  be  compelled  to  give  evidence 
against  himself,  waived  by  prisoner's  giving  sheriff  shoes  to  compare  with  foot 
prints;  State  v.  Hunter,  143  N.  C.  607,  118  A.  S.  R.  830,  56  S.  E.  547,  holding 
evidence  that  defendant  was  found  by  tracking  him  with  blood  hound,  admis- 
sible; Walker  v.  State,  7  Tex.  App.  245,  32  A.  R.  595,  holding  evidence  that  of- 
ficer compelled  prisoner  to  make  foot  print  in  ash  heap  and  that  such  print 
corresponded  with  one  at  scene  of  crime,  admissible;  Thornton  v.  State,  117 
Wis.  338,  98  A.  S.  R.  924,  93  N.  W.  1107,  holding  that  compelling  prisoner  to 
surrender  shoe  to  officer  to  compare  with  tracks  in  snow  is  not  unreasonable 
search  within  prohibition  of  Constitution;  State  v.  Atkinson,  40  S.  C.  363, 
42  A.  S.  R.  877,  18  S.  E.  1021,  on  admissibility  of  evidence  as  to  tracks  of  one 
charged  with  crime;  Magee  v.  State,  92  Miss.  865,  46  So.  529,  holding  compell- 
ing prisoner  to  put  his  foot  in  track  found  near  place  where  crime  was  com- 
mitted not  compelling  one  to  be  witness  against  himself. 

Cited  in  reference  notes  in  28  A.  S.  R.  935,  on  footprints  as  evidence  in 
criminal  prosecution;  30  A.  R.  72,  on  calling  on  prisoner  to  ''make  tracks"  in 
court. 

Cited  in  note  in  94  A.  S.  R.  343,  on  making  of  footprints  by  accused  for  pur- 
pose of  comparison. 
—By  exhibition  of  person,  clothing,  etc. 

Cited  in  CySrien  v.  State,  126  Ind.  38,  9  L.R.A.  323,  25  N.  E.  137,  holding 
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knowledge  of  scars  on  body  of  prisoner  obtained  without  his  consent,  admissible 
on  question  of  identification;  Davidson  v.  State,  135  Ind.  254,  34  N.  E.  972, 
holding  clothing  worn  by  one  charged  with  murder  admissible  in  evidence; 
McDonel  v.  State,  90  Ind.  320,  holding  permitting  jury  to  examine  weapons 
with  which  crime  claimed  to  have  been  committed,  no  error;  State  v.  Ah  Chuey, 
14  Nev.  79,  33  A.  R.  530,  holding  act  of  court  in  compelling  prisoner  to  ex- 
hibit tatoo  marks  on  question  of  identity,  no  error;  State  v.  Baker,  33  W.  Va. 
319,  10  S.  E.  639,  holding  pants,  showing  blood  stains,  of  one  charged  with 
murder,  admissible  in  evidence;  State  v.  Nordstrom,  7  Wash.  506,  35  Pac.  382, 
sustaining  right  to  take  personal  effects  from  one  charged  with  crime  and  use 
same  on  trial. 

Cited  in  note  in  49  A.  R.  191,  on  right  to  put  in  evidence  various  practical 
tests  and  experiments. 
Admissibility  of  defendant's  hand  writing. 

Cited  in  Mallett  v.  North  Carolina,  181  U.  S.  689,  45  L.  ed.  1015,  21  Sup. 
Ct.  Rep.  730,  128  N.  C.  619   (affirming  125  N.  C.  718,  34  S.  E.  651),  holding 
entries  in  ledgers  of  defendant  admissible  against  him  on  subject  of  conspiracy 
to  defraud  creditors. 
Admissibility  of  admissions  of  one  charged  with  crime. 

Cited  in  State  v.  Whitfield,  109  N.  C.  876,  13  S.  E.  726,  holding  that  admis- 
sions of  one  charged  with  crime  are  not  rendered  inadmissible  because  made 
when  prisoner  in  handcuffs;  State  v.  Lindsey,  78  N.  C.  499,  holding  evidence  on 
trial  for  larceny  that  defendant  indicated  where  stolen  property  could  be  found, 
admissible;  Nolen  v.  State,  14  Tex.  App.  474,  46  A.  R.  247,  holding  evidence  of 
indication  by  one  charged  with  murder  as  to  disposition  of  body,  made  at  in- 
stance of  officers,  inadmissible  on  trial. 

Admissibility  of  expert  evidence. 

Cited  in  Cox  v.  Norfolk  k  C.  R.  Co.  126  N.  C.  103,  35  S.  E.  237  (dissenting 
opinion),  on  admissibility  of  evidence  of  expert  as  to  how  far  person  could  be 
seen  in  light  of  engine. 

21   AM.   REP.   496,    STATS  t.   NE3:iiY,   74   N.   C.   425. 
What  constitutes  an  attempt  to  commit  rape. 

Cited  in  Dorsey  v.  State,  108  Ga.  477,  34  S.  E.  135,  holding  act  of  negro 
chasing  white  woman,  evidence  of  attempt  to  commit  rape;  State  v.  Smith, 
80  Mo.  516,  holding  indirect  preparations  toward  attempt  to  commit  rape  suf- 
ficient to  constitute  offense;  State  v.  Massey,  86  N.  C.  658,  41  A.  R.  478,  hold- 
ing act  of  man  in  ordering  woman  to  stop  wagon  on  pain  of  death,  insufficient 
to  show  intent  to  rape;  State  v.  Mitchell,  89  N.  C.  521,  holding  man  chasing 
woman  at  night  and  throwing  her  down,  covering  mouth  with  hand,  guilty  of 
attempt  to  rape;  State  v.  Powell,  94  N.  C.  965,  holding  one  entering  house  at 
flight  inhabited  by  young  woman  and  old  negro  servant,  presumed  to  be  guilty 
of  attempt  to  rape  former;  State  v.  Gamer,  129  N.  C.  536,  40  S.  E.  6  (dissent- 
:^^^  opinion),  on  act  of  negro  in  chasing  white  girl  as  evidence  of  intent  to 
">mniit  rape. 

Cited  in  reference  note  in  24  A.  S.  H.  347,  853,  on  what  constitutes  assault 
with  intent  to  commit  rape. 


Digitized  by 


Google 


93  NOTES  ON  AMERICAN  EEPORTS,  [493-502 

Eridence  of  intent  to  commit  rape. 

Cited  in  State  v.  Acheaon,  91  Me.  240,  39  Atl.  570,  holding  evidence  of  pre- 
vious attempts  to  commit  rape  admissible  to  show  intent. 
What  constitutes  an  assault. 

Cited  in  Chapman  v.  State,  78  AJa.  463,  56  A.  R.  42,  holding  aiming  unload- 
ed gun  at  another  insufficient  to  constitute  assault;  State  v.  West,  152  N.  C. 
832,  68  S.  £.  14,  holding  it  assault  with  intent  to  kill  where  one  intending  to 
shoot  one,  shot  another. 

Cited  in  notes  in  39  A.  R.  712,  on  threate  and  menacing  attitude  as  assault; 
41  A.  R.  493,  on  apparent  but  not  actual  danger  of  injury  as  affecting  guilt  of 
assault. 
Presumption  of  guilt  of   crime   generaliy. 

ated  in  State  v.  Adams,  133  N.  C.  667,  45  S.  E.  553,  holding  guilt  presumed 
from  possession  of  stolen  property. 

21  AM.  REP.  499,  MUNSON  v.  BOSTON,  H.  E.  R.  CO.  120  MASS.  81. 
Bankruptcy  as  affecting  judgment  or  lien. 

Cited  in  Powers  Dry  Goods  Co.  v.  Nelson,  10  N.  D.  680,  58  L.R.A.  770,  88 
N.  W.  703,  holding  that  lien  of  attachment  on  property  of  bankrupt  is  not  de- 
stroyed by  mere  discharge  of  debt  in  bankruptey;  Athol  Nat.  Bank  t.  Hing- 
ham  Mfg.  Co.  121  Mass.  399,  holding  that  right  of  holder  of  corporate  note  te 
take  judgment  thereon  is  not  debarred  by  bankruptey  proceedings  against 
maker. 
Application  of  state  laws  in  tmnkruptcy  proceedings. 

Cited  in  Bank  of  Commerce  v.  Elliott,  109  Wis.  648,  86  N.  W.  417,  holding 
state  laws  applicable  in  decision  of  case  in  which  trustee,  appointed  in  bank- 
ruptey proceedings,  directed  to  intervene. 

21   AM.    REP.    502,   WHITCOMB'S   CASE,    120   MASS.    118. 
Power  to  punish  for  contempt. 

Cited  in  Interstate  Commerce  Commission  t.  Brinson,  164  U.  S.  447,  38  L.  ed, 
1047,  4  Inters.  Com.  Rep.  646,  14  Sup.  Ct.  Rep.  1126,  sustaining  constitutional- 
ity of  twelfth  section  of  Interstate  Commerce  act  authorizing  circuit  courts  of 
United  States  to  use  process  in  aid  of  inquiry  by  commission;  Langenberg  t. 
Decker,  131  Ind.  471,  16  L.R.A.  108,  31  N.  E.  190,  denying  constitutionality  of 
tax  law  so  far  as  it  attempts  to  confer  upon  State  Board  of  Tax  Commission- 
ers power  te  fine  for  contempt;  Re  Sims,  64  Kan.  1,  26  L.R.A.  110,  46  Am.  St. 
Rep.  261,  37  Pac.  136,  holding  stetute  unconstitutional  so  far  as  it  attempte  to 
confer  on  county  attorney  power  te  commit  witness  for  contempt;  People  ex 
rel.  McDonald  v.  Keeler,  32  Hun,  663,  2  N.  Y.  Crim.  Rep.  141,  denying  right 
of  state  senate  te  commit  witness  who  refuses  to  answer  questions  on  investiga- 
tion of  public  department  of  New  York  City;  McDonald  v.  Leubuscher,  34  App. 
Div.  677,  28  N.  Y.  Civ.  Proc.  Rep.  265,  54  N.  Y.  Supp.  869,  holding  statute  au- 
thorizing commissioner  to  take  testimony  to  punish  as  contempt  refusal  of 
witness  to  answer,  imconstitutional ;  Re  Pilsbury,  66  How.  Pr.  290,  holding 
statute  authorizing  board  of  supervisors  te  punnish  as  contempt,  refusal  of 
witness  to  attend,  unconstitutional;  Brown  v.  Graften  County,  69  N.  H.  130, 
36  Atl.  874,  denying  county  convention's  authority  to  compel  person  to  testify 
on  invefltigati«n  of  charges  against  superintendent  of  farm  and  house  of  oor- 
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rection;  Morrison  v.  Lawrence,  186  Mass.  456,  72  N.  E.  91,  to  point  that  school 
committee  has  no  power  to  summon  or  compel  attendance  of  witnesses,  or  com- 
pel them  to  give  evidence. 

Cited  in  reference  note  in  45  A.  S.  R.  270,  on  who  may  punish  for  con- 
tempt. 

Cited  in  notes  in  2  A.  S.  R.  847,  on  what  courts  may  exercise  summary  ju- 
risdiction for  contempt;  117  A.  S.  R.  056,  on  power  of  municipal  courts  to 
punish  contempts;  117  A.  S.  R.  060,  on  legislative  control  of  power  to  punish 
contempts;  1  L.R. A. ( N.S. )  1138,  on  specific  statutory  authority  of  magistrate 
to  punish  witness  for  contempt;  13  L.R.A  66,  on  effect  of  refusal  to  testify, 
or  to  answer  particular  questions. 

Distinguished  in  Re  Clark,  66  Conn.  17,  28  L.R.A.  242,  31  Atl.  522,  sustain- 
ing constitutionality  of  statute  authorizing  justice  of  peace  to  commit  person 
until  he  shall  testify  before  grand  jury;  Eckerson  v.  Des  Moines^  137  lowfs  452, 
115  N.  W.  177,  on  powers  of  common  council. 

Disapproved  in  Re  Huron,  58  Kan.  152,  36  L.R.A.  822,  62  Am.  St.  Rep.  614, 
48  Pac.  574    (dissenting  opinion),  majority  holding  unconstitutional,  act  con- 
ferring on  notary  public  power  to  commit  for  contempt  witness  who  refuses 
to  be  sworn  after  being  subpoenaed  before  him. 
When  habeas  oorpns  lies. 

Cited  in  Moore  v.  Wheeler,  100  Ga.  62,  35  S.  E.  116,  sustaining  right  to  dis- 
charge from  custody  on  writ  of  habeas  corpus  after  conviction  upon  indictment 
and  trial  under  unconstitutional  statute. 
—  For  discharge  of  person  committed  for  contempt. 

Cited  in  Miskinunins  v.  Shaver,  8  Wyo.  302,  40  L.RAl.  831,  58  Pac.  411   (dis- 
senting opinion),  majority  sustaining  right  to  writ  of  habeas  corpus  for  dis- 
charge of  person  committed  for  contempt  in  refusing  to  testify  to  facts   in- 
criminating himself  as  compounding  a  felony. 
Ck>mpelling  witness  to  attend  and  testify. 

Cited  in  reference  note  in  54  A.  D.  763,  on  power  of  grand  jury  to  compel 
witnesses  to  attend  and  testify. 

21   AM.  REP.   507,   liOVSLAND  t.  BURKB,    120   MASS.    189. 
Proof  of  custom. 

Cited  in  Florence  Mach.  Co.  v.  Daggett,  135  Mass.  582,  holding  evidence  of 
custom  to  change  patterns  admissible  in  action  for  breach  of  contract  to  make 
castings,  depended  on  ground  of  delay  in  furnishing  patterns. 
Delivery  of  freight  or  baggage  by  carrier. 

Cited  in  Patten  v.  Johnson,  131  Mass.  207,  holding  delivery  of  trunks  at 
certain  house  which  driver  could  not  reach,  waived  by  owner  consenting  to  as- 
sist in  carrying  same  in;  Creel  v.  Missouri  P.  R.  Co.  137  Mo.  App.  27,  110  S. 
W.  30,  holding  common  carrier  required  to  deliver  to  consignee;  Beaumont  v. 
Philadelphia  k  R.  R.  Co.  38  Pa.  Super.  Ct.  224,  holding  carrier  not  required  to 
remove  bulky  freight  from  car. 

21    AM.   REP.   510,   COM.   T.   RETrXOLDS,    120   BfASS.    190. 
Right  to  enter  bnllding  withont  owner*s  consent. 

Cited  in  McCaslin  t.  McCord,  116  Tenn.  600,  04  S.  W.  70,  8  A.  &  E.  Ann.  Cas. 
246,  denying  right  of  private  person  to  break  door  to  make  arrest. 
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—  Bl^t  of  officer. 

Cited  in  Parker  v.  Barnard,  135  Maes.  116,  46  A.  R.  450,  sustaining  right 
of  police  officer  to  enter  open  building  on  round  of  inspection  at  night;  State 
V.  Mooring,  115  N.  C.  709,  20  S.  E.  182,  sustaining  right  of  officer  to  break  into 
building  to  make  arrest  after  admittance  refused;  Blatt  v.  McBarron,  161 
Mass.  21,  42  A.  S.  R.  385,  36  N.  E.  468,  denying  right  of  constable  to  enter 
building  to  serve  stranger  whom  he  believes  to  be  there,  but  who  is  not;  Van- 
tassel  y.  Trask,  27  N.  S.  329,  holding  officer  justified  in  breaking  into  house  to 
execute  warrant  of  commitment  for  violation  of  Temperance  act. 

Cited  in  reference  note  in  42  A.  S.  R.  388,  on  entering  third  person's  premises 
to  serve  process. 

Cited  in  notes  in  61  A.  D.  156,  on  breaking  open  doors  to  effect  arrest  in  exe- 
cution of  criminal  process;  61  A.  D.  )57,  158,  on  disclosure  of  purpose  and  de- 
mand for  admittance  before  breaking  in  outer  door  in  execution  of  process; 
8  LuRJL  533,  on  authority  to  break  in  doors  to  make  arrest;  16  L.R.A.  502,  on 
necessity  of  notification  and  demand  before  entering  dwelling  to  make  arrest. 
Assault  with  intent  to  Idll. 

Cited  in  note  in  41  L.  ed.  U.  S.  482,  on  assault  with  intent  to  kill  or  murder. 

21  AM.  REP.  514,  SEVERY  t.  NICKERSON,   120  BfASS.  S06. 
Liability  for  injury  to  trespasser  or  licensee. 

Cited  in  Chicago  &  W.  I.  R.  Co.  v.  Gardanier,  116  111.  App.  619;  Gwynn  v. 
Duffield,  66  Iowa,  708,  55  A.  R.  286,  24  N.  W.  523;  Davis  v.  Central  Cong. 
Soc.  129  Mass.  367,  37  A.  R.  368, — denying  owner's  liability  to  trespasser  for 
injuries  resulting  from  defective  condition  of  premises;  Shea  v.  Gurney,  163 
Mass.  184,  47  A.  S.  R.  446,  39  N.  E.  996,  denying  liability  of  mill  owner  to 
boy  injured  while  visiting  mill  for  amusement;  Cowen  v.  Kirby,  180  Mass.  504, 
62  N.  £.  968,  denying  liability  of  stable  keeper  for  injury  to  one  by  carriage 
hoist  upon  returning  to  bam  to  place  packages  in  wagon;  Ryan  v.  Towar,  128 
Mich,  463,  92  A.  S.  R.  481,  55  LJI.A.  310,  87  N.  W.  644,  denying  liability  o* 
owner  of  unused  pumphouse  for  injury  to  child  trespassing  therein;  Ratte  v. 
Dawson,  50  Minn.  450,  52  N.  W.  965,  denying  liability  of  owner  of  sand  pit  for 
death  of  child  trespassing  therein  by  caving  in  of  sand;  Clark  v.  Manchester, 
62  N.  H.  577,  denying  liability  of  city  for  death  of  .boy  dro>*Tied  in  city  reser- 
voir while  chasing  ball;  Flanagan  v.  Atlantic  Aloatraz  Asphalt  Co.  37  App. 
Div.  476,  56  N.  Y.  Supp.  18,  denying  liability  of  owner  of  yard  to  one  hired  to 
haul  material  and  injured  by  falling  gate  in  part  where  his  work  did  not  call 
him;  Larmore  v.  Crown  Point  Iron  Co.  101  N.  Y.  391,  54  A.  R.  718,  4  N.  E. 
752,  denying  liability  of  owner  for  injuries  to  trespasser  due  to  former's  failure 
to  keep  premises  in  repair;  Plummer  v.  Dill,  156  Mass.  426,  32  A.  S.  R.  463, 
31  N.  E.  128,  holding  one  going  into  building  on  matter  relating  to  herself  only, 
not  entitled  to  recover  for  injury  received  by  striking  head  against  sign;  Met- 
calfe V.  Cunard  S.  S.  Co.  147  Mass.  66,  16  N.  E.  701,  holding  one  upon  wharf 
on  own  business  not  entitled  to  recover  for  injuries  by  freight  being  unload- 
ed; Cusick  v.  Adams,  115  N.  Y.  55,  12  A.  S.  R.  772,  21  N.  E.  673,  holding  own- 
er of  private  bridge,  no  part  of  which  in  highway,  not  liable  to  one  using  same 
for  own  convenience  and  injured  by  defective  condition;  Belford  v.  Canada 
Shipping  Co.  35  Hun,  347,  holding  ship  owner  not  liable  to  carpenter  employed 
to  erect  cattle  stalls  on  deck  and  injured  when  in  part  of  vessel  when  not  called 
by  work. 
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Cited  in  reference  note  in  30  A.  R.  687,  on  action  for  negligence,  by  tres- 
passer. 

Cited  in  notes  in  59  A.  R.  24,  on  recovery  for  injuries  received  by  defend- 
ant's maintenance  of  dangerous  machinery  on  premises;  9  L.R.A.  642,  on  duty 
owed  to  trespassers;  12  L.R.A.(N.S.)  863;  54  A.  S.  R.  78,— on  master's  liabil- 
ity for  injury  to  servants  while  deviating  from  employment;  23  A.  R.  183,  on 
duty  of  owner  of  land  to  one  coming  thereon  without  invitation  express  or  im- 
plied. 

—  Of  landlord. 

Cited  in  Flaherty  v.  Nieman,  125  Iowa,  54?,  101  N.  W.  280,  denying  liability 
of  landlord  for  injuries  to  tenant's  wife  in  portion  of  premises  not  leased; 
Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  28  A.  S.  R.  594,  16  L.R.A.  640,  30  N.  E. 
987,  denying  liability  of  landlord  for  injury  to  guest  of  tenant  on  account  of 
rotten  condition  of  steps;  Cleary  v.  Brooklyn  Factory  &  P.  Co.  79  App.  Div. 
35,  79  N.  Y.  Supp.  1041,  holding  owner  of  building  let  to  various  tenants  not 
liable  to  one  placing  goods  on  elevator  for  tenant  and  injured  by  unexpected 
movement  of  car;  Frank  v.  Mandel,  76  App.  Div.  413,  78  N.  Y.  Supp.  855  (dis- 
senting opinion),  on  liability  of  landlord  for  injury  to  guest  of  tenant  on  ac- 
count of  defect  in  premises;  Glaser  v.  Rothschild,  221  Mo.  180,  22  L.R.A.(N.S.) 
1045,  120  S.  W.  1,  17  A.  &  E.  Ann.  Cas.  576,  holding  that  one  who  goes  to 
toilet  for  his  own  convenience,  profit  or  pleasure  cannot  recover  for  injury 
therein,  though  upon  premises  by  invitation. 

Cited  in  reference  notes  in  15  A.  S.  R.  375,  on  liability  of  owner  of  premises 
for  injury  to  persons  lawfully  thereon;  1  A.  S.  R.  490,  on  liability  of  landowner 
for  injuries  to  persons  coming  on  premises. 

Cited  in  note  in  26  A.  R.  567,  on  liability  of  owner  of  dangerous  premises 
for  injury  to  one  lawfully  thereon. 

—  Of  restaurant  keeper. 

Cited  in  Gaffney  v.  Brown,  150  Mass.  479,  23  N.  E.  233,  denying  liability  of 
restaurant  keeper  for  injury  to  customer  negligently  leaving  by  wrong  door 
and  falling  down  stairs. 

—  Of  merchant  for  injury  to  customer. 

Cited  in  Bennett  v.  Butterfield,  112  Mich.  96,  70  N.  W.  410,  denying  liabil- 
ity of  merchant  for  injury  to  customer  using  elevator  in  rear  intended  for  em- 
ployees only;  Shaw  v.  Goldman,  116  Mo.  App.  332,  92  S.  W.  165,  denying  lia- 
bility of  merchant  for  injury  to  customer  by  falling  into  elevator  shaft  in 
room  where  he  went  without  invitation. 

—  liiability  of  railroad  company  generally. 

Cited  in  Pratt  Coal  &  I.  Co.  v.  Davis,  79  Ala.  308,  denying  liability  of  rail- 
road for  injury  to  horse  at  private  crossing;  Carr  v.  Missouri  P.  R.  Co.  196 
Mo.  214,  92  S.  W.  874,  denying  liability  of  railroad  to  one  hurt  while  on  way 
to  church  by  brakeshoe  falling  from  train;  O'Connor  v.  Illinois  C.  R.  Co.  44 
La.  Ann.  339,  10  So.  678;  Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  10  A.  S.  R. 
396,  9  Atl.  790, — denying  liability  of  railroad  for  injury  to  child  on  turn 
table. 

—  To  trespasser  on  train. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ledbetter,  45  Ark.  246,  denying  lia- 
bility of  railroad  to  one  injured  while  stealing  ride;  Grunst  v.  Chicago  &  W. 
M.  R.  Co.  109  Mich.  342,  67  N.  W.  335,  denying  liability  of  railroad  for  in- 
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juries  to  one  riding  on  side  ladder  of  car  without  authority;  Yancy  v.  Boston 
Eley.  R.  Co.  205  Mass.  162,  26  LJt.A.(N.S.)  1217,  91  N.  E.  202,  on  liability 
fiM-  injury  to  trespasser  in  train. 

—  To  officer. 

Cited  in  Parker  v.  Barnard,  135  Mass.  116,  46  A.  R.  450,  holding  officer 
entering  open  building  on  round  of  inspection  at  night  entitled  to  recover  for 
injuries  caused  by  falling  into  unguarded  elevator  shaft;  Learoyd  v.  Godfrey, 
138  Mass.  315,  holding  officer  entering  premises  at  request  of  tenant  to  make 
arrest,  entitled  to  recover  for  injuries  from  defective  condition. 

—  For  injury  by   electric  wire. 

Cited  in  Freeman  v.  Brooklyn  Heights  R.  Co.  54  App.  Div.  596,  66  N.  Y. 
8npp.  1052,  denying  liability  of  electric  railway  company  for  injury  to  boy  by 
coming  into  contact  with  live  wire  while  climbing  over  arch  of  bridge;  Con- 
nell  V.  Keokuk  Electric  R.  ^  P.  Co.  131  Iowa,  622,  109  N.  W.  177,  holding  own- 
er negligently  maintaining  electric  wires  over  lot  which  public  permitted  to 
cross,  liable  for  death  of  one  by  contact  with  wire;  Cumberland  Teleg.  &  Teleph. 
Co.  V.  Martin,  116  Ky.  554,  105  A.  S.  R.  229,  63  L.R.A.  469,  76  S.  W.  394,  hold- 
ing that  one  standing  against  iron  grating  of  store  to  escape  storm  is  nqt  en- 
titled to  recover  for  injuries  by  lightning  conducted  along  wire  negligeAtly 
left  against  grating. 
Liability  to  employees  of  contractor. 

Cited  in  Wagner  v.  Boston  Elev.  R.  Co.  188  Mass.  437,  74  N.  E.  919,  holding 
owner  liable  to  workman  of  contractor  for  injuries  from  trolley  wire  left  in 
dangerous  position;  Hotchkin  v.  Erdrich,  214  Pa.  460,  10  L.R.A.(N.S.)  506, 
63  Atl.  1035  (dissenting  opinion),  on  liability  of  property  owner  to  employees 
of  contractor  for  defects  in  appliances. 
Dmtj  to  guard  excavations. 

Cited  in  Savannah,  E.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  398,  54  L.R.A.  314, 
39  S.  E.  82;  Gibson  v.  Sziepienski,  37  111.  App.  601, — denying  liability  of  owner 
for  failure  to  guard  excavation  on  own  land. 

tl  AM.  RKP.   517,  COOK  t.  BAIJ>WIN,   120  MASS.   817. 
SolBciency  of  acceptance  of  check  or  bill. 

Cited  in  First  Nat.  Bank  v.  Commercial  Sav.  Bank,  74  Kan.  606,  118  A. 
8.  R.  340,  8  L.R.A.(N.S.)  1148,  87  Pac.  746,  11  A.  &  E.  Ann.  Cas.  281,  holding 
check  not  accepted  by  drawee  by  mere  statement  that  same  is  good;  Putnam 
Nat  Bank  v.  Snow,  172  Mass.  569,  52  N.  E.  1079;  0*ConneU  v.  Mt.  Holyoke 
College,  174  Mass.  511,  55  N.  E.  460;  Neumann  v.  Shroeder,  71  Tex.  81,  8  S. 
W.  632, — holding  verbal  acceptance  of  bill,  enforceable. 

Gted  in  note  in  52  A.  D.  760,  on  validity  of  parol  acceptance  of  bill. 

Authority  of  agent. 

ated  in  Bank  of  Deer  Lodge  v.  Hope  Min.  Co.  3  Mont.  146,  35  A.  R.  458. 
holding  agent  authorized  to  draw  drafts  in  own  name,  without  power  to  draw 
in  principal's  name;  First  Nat.  Bank  v.  Hall,  8  Mont.  341,  20  Pac.  638,  holding 
authority  of  agent  to  draw  bill  properly  presumed  from  previous  acts  with  prin- 
cipaVs  approval. 

Am.  Rep.  Vol.  XVI.— 7» 
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21  AM.  REP.   519,  PARKS  T.  BISHOP,   120  MASS.   840. 
Appurtenances  to  easement. 

Cited  in  Baldwin  v.  Boeton  &  M.  R.  Co.  181  Mass.  166,  63  N.  E.  428,  hold- 
ing use  of  railing  included  in  easement  of  path  down  steep  grade  acquired  hy 
prescription. 
Use  of  right  of  way. 

Cited  in  Greene  v.  Canny,  137  Mass.  64,  holding  one  entitled  to  right  of  way 
to  close,  guilty  of  trespass  by  using  way  to  point  beyond;  Meineeke  ▼.  Smith, 
135  Wis.  220,  115  N.  W.  816,  holding  personal  license  to  cross  to  and  fro  over 
another's  land  for  farming  and  pasturage  purposes  did  not  permit  use  of  road 
for  hauling  sand. 

Cited  in  reierence  note  in  4  A.  8.  R.  617,  on  inference  of  right  to  use  right 
of  way  for  all  reasonable  purposes. 

Cited  in  notes  in  88  A.  D.  280,  281,  on  use  of  private  ways;  05  A.  S.  R. 
326,  on  rights  and  obligations  of  owner  of  private  way  as  to  its  use. 
Removal  of  obstruction  in  passage  way. 

Cited  in  McBryde  v.  Sayre,  86  Ala.  468,  3  L.R.A.  861,  5  So.  791,  denying  in- 
junction to  cause  removal  of  obstruction   in  hallway  between  two  buildings, 
where  complainant  has  also  perverted  use  of  passageway. 
Matters  raised  by  appeal. 

Cited  in  Strong  v.  Jackson,  123  Mass.  60,  25  A.  R.  19;  Harris  v.  Mackintosh, 
133  Mass.  223;  Jennings  v.  Wyzanski,  188  Mass.  285,  74  N.  E.  347,— holding 
inferences  of  fact  and  conclusions  of  law  brought  before  court  on  appeal. 

21   AM.  RBP.   522,   HHiBOURNE  T.   SUFFOIiK  COUNTY,    120   MASS. 

898. 
Right  to  set  off  against  benefits  damages  for  land  taken. 

Cited  in  Bauman  v.  Ross,  167  U.  S.  548,  42  L.  ed.  270,  17  Sup.  Ct.  Rep. 
966,  holding  benefits  derived  from  opening  street  properly  set  off  against  value 
of  land  taken;  Cliase  v.  Portland,  86  Me.  367,  29  Atl.  1104;  Donovan  v.  Spring- 
field, 1 25  Mass.  371, — ^holding  special  benefits  derived  entitled  to  be  set  off  against 
damages  for  changing  street  grade;  Cross  v.  Plymouth  County,  125  Mass. 
557;  Abbott  v.  Cottage  City,  143  Mass.  521,  58  A.  R.  143,  10  N.  E.  325,— sus- 
taining right  to  offset  benefits  from  changing  width  of  street  against  damages 
for  land  taken;  Butchers'  Slaughtering  &  Melting  Asso.  v.  Com.  169  Mass. 
103,  47  N.  E.  599;  Lincoln  v.  Street  Comrs.  176  Mass.  210,  67  N.  E.  356,— 
sustain^'ng  right  to  offset  benefits  against  damages  for  construction  of  sewers 
in  front  of  property  affected;  Peabody  v.  Boston  Kiev.  R.  Co.  191  Mass.  513, 
78  N.  E.  392;  Re  New  York,  120  App.  Div.  849,  105  N.  Y.  Supp.  750;  Lewis  v. 
Seattle,  5  Wash.  741,  32  Pac.  794, — sustaining  right  to  offset  benefits  against 
damages  for  taking  property  in  condemnation  proceedings;  Spokane  Traction 
Co.  V.  Granath,  42  Wash.  506,  85  Pac.  261,  sustaining  right  to  offset  special 
benefits  to  property  against  damages  for  opening  bridge. 

Cited  in  reference  note  in  37  A.  S.  R.  227,  on  benefits  as  offsets  to  damages  in 
eminent  domain. 

Cited  in  notes  in  9  L.R.A.  783,  on  right  to  set  off  general  and  special  benefits 
against  damages  in  eminent  domain  proceedings;  9  L.R.A.(N.S.)  800,  on  right 
to  set  off  general  and  special  benefits  in  eminent  domain  proceedings  against 
value  of  land  taken  and  damages  to  remainder. 
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Conslderatloii  of  benefits  in  making  assessments. 

Cited  in  ideals  y.  Brookline,  174  Mass.  1,  54  ^.  £,  339,  holding  the  fact  that 
loeaiity  r^idered  more  healthful  as  result  of  improvements,  to  be  considered 
in  making  assessment;  Cribbs  v.  Benedict,  64  Ark.  555,  44  S.  W.  707,  sustaining 
right  to  assess  land  benefited  by  public  ditch  without  reference  to  special  benefits 
derived;  Fifty  Associates  ▼.  Boston,  201  Mass.  585,  88  N.  E.  427,  holding  benefits 
arising  from  construction  of  station  for  subway  railway,  not  to  be  set  off 
against  damages  sustained. 
Damages  for  discontinuance  of  street. 

ated  in  Com.  y.  Fletcher,  157  Mass.  14,  31  N.  E.  687,  denying  right  of  land- 
owner to  recover  damages  for  discontinuance  of  part  of  street  where  means  of 
jnple. 


91  ABf.  REP.  524,  PARTRIDGE  T.  HOOD,   ISO  MASS.   403. 
Contracts  ai^atnst  public  policy. 

Cited  in  Moog  y.  Strang,  69  Ala.  98,  holding  mortgage  given  to  secure  note 
given  to  pay  default  by  cashier,  valid. 

Cited   in  notes  in  29  A.  D.  613,  on  illegal  consideration;  ,32  A.  D.  350,  on 
invalidity  of  contract,  the  consideration  of  which  is  compounding  felony  or 
soppresaing  a  criminal  prosecution. 
—  To  dismiss  criminal  prosecntlon. 

Cited  in  Crowder  v.  Reed,  80  Ind.  1;  Gorham  v.  Keyes,  137  Mass.  583,— hold- 
ing note  g^ven  for  dismissal  of  criminal  prosecution,  void;  Metropolitan  Land 
Co.  V.  Manning,  98  Mo.  App.  248,  71  S.  W.  696,  holding  agreement  to  dismiss 
criminal  prosecution  made  in  consideration  of  lease,  void;  State  v.  Carver, 
€9  N.  H.  216,  39  AtL  973,  holding  agreement  not  to  prosecute  for  crime, 
void. 

Admissibility  of  record  to  impeach  witness. 

Cited  in  Fay  v.  Harlan,  128  Mass.  244,  35  A.  R.  372,  holding  record  in  crim- 
inal ease  inadmissible  to  impeach  credibility  of  witness. 

91  AM.  REP.  529,  McDONAIjD  t.  MASSACHUSETTS  GENERAL  HOS- 

PITAIi,   120  MASS.  482. 
Idabtllty  for  negligent  injuries. 

Cited  in  Warren  v.  Merchants'  Exch.  52  Mo.  App.  167,  denying  liability  of 
association  of  merchants  for  failure  of  clerk  carefully  selected  by  it,  to  record 
sale. 

Cited  in  note  in  7  LJLA.  170,  on  liability  of  public  agencies  for  negligence  of 
their  servants. 

Distinguished  in  Deaconess  Home  &  Hostipal  v.  Boutjes,  104  tU.  App.  484, 
sustaining  injunction  by  neighboring  landowner  against  maintenance  of  hospi- 
tal so  (tensive  as  to  be  nuisance. 
^Of  charitable  institutions  generally. 

Cited  in  Farrigan  v.  Pevear,  193  Mass.  147,  118  A.  S.  R.  484,  7  L.R.A.(N.S.) 
481,  78  N.  E.  855,  8  A.  &  E.  Ann.  Cas.  1109,  denying  liability  of  chantable 
institution  to  indis^t  boy  injured  by  negligence  of  servants;  Fire  Ins.  Patrol 
▼.  Boyd,  120  Pa.  624,  1  L.R.A.  417,  6  Am.  St.  Rep.  745,  15  Atl.  563,  45  Phila. 
Leg.  Int.  444  (reversing  decision  on  former  appeal  113  Pa.  269,  6  Atl.  536, 
18  W.  N.  C.  209,  in  43  Phila.  Leg.  Int.  427,  which  reversed  42  PhUa.  Leg.  Int. 
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140),  holding  incorporated  sociel^  for  preservation  frmn  loss  by  fire  a  charitable 
institution  protected  from  liability  for  servant's  negligence;  Lyle  v.  National 
Home,  170  Fed.  842,  holding  charitable  instittttion  not  liable  for  negligent  acts 
of  ita  ofiScers  in  diverting  and  polluting  waters  of  neighboring  spring. 

Cited  in  reference  note  in  6  A.  S.  R.  755,  on  public  charitable  institution's 
liability  for  agent's  acts. 

Cited  in  notes  in  1  L.R.A.  608,  on  charitable  institutions  not  liable  for 
agents'  or  servants'  negligence;  23  L.R.A.  200,  on  liability  of  charitable  institu- 
tion for  negligence;  7  L.R.A.(N.S.)  482,  on  liability  of  charitable  institutions 
for  personal  injuries. 

Distinguished  in  CTiapin  v.  Holyoke  Y.  M.  C.  A.  165  Mass.  280,  42  N.  E.  1130, 
holding  men's  association  whose  purposes  are  social  as  well  as  charitable, 
liable  for  injury  from  fall  of  platform  during  dedication. 

Disapproved  in  Donaldson  v.  General  Public  Hospital,  30  N.  6.  279,  holding 
charitable  corporation  liable  for  injury  arising  from  negligence  of  servants. 

—  Of  charitable  hospitals  generally. 

Cited  in  Benton  v.  City  Hospital,  140  Mass.  13,  54  Am.  Rep.  436,  1  N.  E. 
836,  d^iying  liability  of  trustees  of  charitable  hospital  for  injuries  to  business 
visitor  from  stall's  negligently  allowed  to  be  unsafe  by  superintendent;  Downes 
V.  Harper  Hospital,  101  Mich.  555,  25  L.R.A.  602,  46  Am.  St.  Rep.  427,  60  N. 
W.  42,  denying  liability  of  charitable  hospital  for  death  of  insane  patient 
from  jumping  from  window,  having  been  negligently  guarded;  Adams  v. 
University  Hospital,  122  Mo.  App.  675,  99  S.  W.  453,  holding  hospital  liable 
to  patient  burned  by  hot- water  bags  while  under  influence  of  drug;  Hewett 
V.  Woman's  Hospital  Aid  Asso.  73  N.  H.  556,  7  L.R.A.(N.S.)  496,  64  Atl.  190, 
holding  hospital  liable  to  nurse  assigned  to  patient  afflicted  with  diphteria 
without  informing  her  of  dangerous  character  of  disease;  Harris  v.  Woman's 
Hospital,  27  Abb.  N.  C.  37,  14  N.  Y.  Supp.  881,  denying  liability  of  hospital 
for  death  of  patient  throwing  herself  from  window  during  absence  of  nurse 
who  had  left  while  patient  was  asleep. 

Cited  in  note  in  30  A.  S.  R.  402,  on  municipal  liability  for  negligence  or  mis- 
conduct in  maintaining  almshouses,  hospitals,  and  workhouses. 

—  Of  charitable  hospital  for  negligence  of  surgeon. 

Cited  in  Brown  v.  La  Society  Francaise,  138  Cal.  475,  71  Pac.  516,  to  point 
that  charitable  institution  is  not  liable  for  its  surgeons'  negligence  in  setting 
broken  leg;  Heams  v.  Waterbury  Hospital,  66  Conn.  98,  31  L.RA.  224,  33 
Atl.  595,  denying  liability  of  charitable  hospital  for  negligence  of  its  surgeon  in 
treating  patient,  where  surgeon  carefully  selected;  Collins  v.  New  York  Post 
Graduate  Medical  School,  59  App.  Div.  63,  69  N.  Y.  Supp.  106,  denying  liability 
of  charitable  hospital  to  patient  injured  by  negligence  of  carefully  selected  sur- 
geon, where  patient  paid  only  for  room  and  board. 

Disapproved  in  Glavin  v.  Rhode  Island  Hospital,  12  R.  I.  411,  34  Am.  Rep. 
675,  holding  charitable  hospital  liable  for  injury  to  patient  through  negligence 
of  interne. 

—  Of  charitable  hospital  for  negligence  of  nurse. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  65  L.R.A.  372,  47 
C.  C.  A.  122,  109  Fed.  294,  denying  liability  of  charitable  hospital  to  patient 
for  negligence  of  nurse  selected  with  due  care;  Joel  v.  Woman's  Hospital,  89 
Hun,  73,  35  N.  Y.  Supp.  37,  denying  liability  of  public  charitable  hospital  for 
injury  to  patient  from  negligence  of  nurse,  carefully   selected;   Ward  v.   St. 


Digitized  by 


Google 


101  NOTES  ON  AMERICAN  REPORTS.  [529 

Vmeeni's  Hospital,  78  App.  Div.  317,  79  N.  Y.  Supp.  1004  (reversing  23  Misc. 
91,  50  N.  Y.  Supp.  466),  to  point  that  sister  of  charitable  hospital  had  no  right 
to  make  ccmtract  including  promise  of  c<Mnpetent  nurse  to  attend  patient; 
Gitzhoffen  v.  Sisters  of  Holy  Cross  HospiUl  Asso.  32  Utah,  46,  8  LJIA.(N.S.) 
1161,  88  Pac.  691,  denying  liability  of  hospital  to  county  charge  injured  through 
incompetency  of  nurse. 

—  Of  carrier  for  negligence  of  surgeon  gratuitously  furnished. 

Cited  in  O'Brien  v.  Cunard  S.  S.  Co.  1164  Mass.  272,  13  L.R.A  329,  28  N.  E. 
266,  denying  liability  of  steamship  company  for  alleged  assault  by  its  surgeon 
in  vaccinating  emigrant;  Laubheim  v.  De  Koninglyke  Nederlandsche  S.  B. 
Maatschappy,  107  N.  Y.  228,  1  Am.  St.  Rep.  816,  13  N.  E.  781,  denying  liability 
of  steamship  company  for  injuries  to  passenger  from  alleged  negligence  of 
surgeon  furnished  on  careful  selection;  Barden  ▼.  Atlantic  Coast  Line  R.  Co. 
152  N.  C.  318,  —  L.R.A.(N.S.)  — ,  67  S.  E.  971,  denying  railway  company's 
liability  for  surgeon's  negligence  in  absence  of  proof  of  negligence  in  selection. 

—  Of  employer  for  negligence  of  surgeon  furnished  gratuitously. 

ated  in  Union  P.  R.  Co.  v.  Artist,  23  L.R.A.  681,  9  C.  C.  A.  14,  19  U.  S. 
App.  612,  60  Fed.  365;  South  Florida  R.  Co.  v.  Price,  32  Fla.  46,  13  So.  638; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Sullivan,  141  Ind.  83,  27  L.R.A.  840,  60 
Am.  St  Rep.  313,  40  N.  E.  138;  Quinn  v.  Kansas  City,  M.  &  B.  R.  Co.  94 
Tenn.  713,  28  L.R.A.  552,  45  Am.  St.  Rep.  767,  30  S.  W.  1036;  Galveston,  H. 
A  8.  A  R.  Co.  V.  Scott,  18  Tex.  Civ.  App.  321,  44  S.  W.  589;  Southern  P.  Co. 
V.  Maudlin,  19  Tex.  Civ.  App.  166,  46  S.  W.  650;  Richardson  v.  Carbon  Hill 
Coal  Co.  10  Wash.  648,  39  Pac.  95, — denying  carrier's  liability  for  negligence 
of  surgeon  gratuitously  furnished  by  it  to  aid  injured  employee,  if  surgeon 
was  carefully  selected;  Eighmy  v.  Union  P.  R.  Co.  93  Iowa,  538,  27  L.R.A. 
296,  61  N.  W.  1056,  holding  carrier  not  liable  for  negligence  of  surgeons  in 
hospital  maintained  gratuitously  for  its  injured  employees;  Louisville  &  N. 
R.  Co.  V.  Foard,  104  Ky.  456,  47  S.  W.  342,  holding  inadmissible  in  action  against 
carrier  for  injuries  from  negligence,  plaintiff's  evidence  of  roughness  of  carrier's 
rargeon. 

Distinguished  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App. 
424,  74  S.  W.  456;  Texas  &  P.  Coal  Co.  v.  Connaughten,  20  Tex.  Civ.  App. 
642,  50  S.  W.  173, — holding  carrier  liable  for  negligence  in  operation  on  injured 
employee  by  surgeon  furnished  by  relief  department  maintained  partly  by 
deductions  from  employee's  wages. 
-Of  board  of  health. 

Cited  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  L.R.A.  549,  9  So.  862, 
holding  county  board  of  health  not  liable  in  tort  for  detention  of  vessel  pursuant 
to  quarantine  laws. 

—  Of  educational   institutions. 

Cited  in  Abston  v.  Waldon  Academy,  118  Tenn.  24,   11   L.R.A. (N.S.)    1179, 

102  S.  W.  351,  denying  liability  of  educational  institution  for  injury  to  pupil 
for  failure  to  maintain  fire  escapes;  State  use  of  Weddle  v.  Frederick  County, 
94  Md.  334,  61  Atl.  289,  denying  liability  of  county  school  commissioner  for 
death  of  school  girl  from  tripping  on  wire  negligently  maintained  on  school 
grounds;  Reynolds  v.  Board  of  Education,  33  App.  Div.  88,  53  N.  Y.  Supp. 
75,  denying  liability  of  school  board  for  death  of  boy  caused  by  unauthorized 
pursuit  by  truant  officer,  though  latter  was  negligently  selected;  Parks  y. 
Northwestern  University,  121  111.  App.  512,  holding  that  college  dependent  upon 
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tniBt  funds  it  not  liable  to  student  injured  in  Imboratory  by  professor's  negli- 
gence. 

Cited  in  note  in  2  L.RJL(N.S.)  656,  on  liability  of  educational  institution  for 
negligence  of  instructor  causing  injury  to  pupiL 

—  Of  reform  schools. 

Cited  in  Corbett  v.  St  Vincent's  Industrial  School,  177  N.  Y.  16,  68  N.  E. 
097,  aflirming  70  App.  Div.  334,  70  N.  Y.  Supp.  360,  denying  liability  of  school 
to  which  children  convicted  of  crime  authorized  by  statute  to  be  committed, 
for  injury  from  negligence  of  managers. 

—  Of  county  maintaining  reformatory. 

Cited  in  McAndrews  v.  Hamilton  Co.  105  Tenn.  300,  58  S.  W.  483,  denying 
liability  of  county  maintaining  reformatory,  though  self  sustaining,  for  injury 
from  negligence  of  superintendent. 

—  Of  house  of  refuge. 

Cited  in  Perry  v.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep.  405,  denying 
recovery  by  inmate  against  charitable  house  of  refuge  for  assault  by  officer. 
Of  cemetery  association. 

Cited  in  George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  281,  52  N.  Y.  Supp. 
1007  (dissenting  opinion),  to  point  that  cemetery  association  selling  burial 
lots,  is  not  charitable  corporation  exempt  from  liability  for  negligence  on  that 
ground. 

Distinguished  in  Donnelly  v.  Boston  Catholic  Cemetery  Asso.  146  Mass.  163, 
15  N.  E.  505,  holding  cemetery  corporation,  using  funds  for  burial  of  members, 
liable  to  proprietor  of  grave  for  negligently  burying  stranger  therein. 
What  are  charities  generally. 

Cited  in  Sherman  v.  Congregational  Home  Missionary  Soc.  176  Mass.  340,  67 
N.  E.  702,  holding  ''Rest  Home  for  working  girls"  and  an  "Old  Ladies'  Home" 
public  charities;  State  ex  rel.  Olsen  v.  Board  of  Control,  85  Minn.  165,  88  N. 
W.  533  (dissenting  opinion),  majority  holding  that  "charitable  institutions*' 
in  statute  creating  board  of  control  therefor,  includes  state  normal  schools; 
Santa  Clara  Female  Academy  v.  Sullivan,  116  111.  375,  56  Am.  Rep.  776,  6 
N.  E.  183,  denying  that  academy  is  a  corporation  for  pecuniary  profit  though 
fees  are  charged  for  tuition;  Thornton  v.  Franklin  Square  House,  200  Mass. 
465,  22  L.R.A.(N.S.)  486,  86  N.  E.  000,  holding  Home  for  working  girls  a 
"public  charity";  Webber  Hospital  Asso.  v.  McKenrie,  104  Me,  320,  71  Atl. 
1032,  holding  Webber  Hospital  Association  a  public  charity. 

Cited  in  notes  in  40  A.  S.  R  751;  38  A.  R.  300;  5  L.R.A.106,— on  what  are 
public  charities;  63  A.  S.  R.  262,  on  charitable  uses  or  trusts  for  hospitals, 
homes,   etc 

Criticised  in  Powers  v.  Massachusetts  HomoBopathic  Hospital,  101   Fed.   806 
(affirmed  in  65  L.R.A.  372,  47  C.  C.  A.  122,  100  Fed.  204),  holding  hospital 
chartered  as  charitable  corporation  a  charitable  institution  though  it  receives 
eonsideration  for  services  to  patients. 
Exemption  of  property  of  charitable  institution  from  taxation. 

Cited  in  Cathedral  of  St.  John  v.  Denver,  37  Colo.  378,  86  Pac.  1021;  Sisters 
of  the  Third  Order  of  St  Francis  v.  Board  of  Review,  231  111.  317.  83  N.  E. 
272, — holding  charity  hospital  exempt  from  taxation;  Chicago  v.  University  of 
Chicago,  131  111.  App.  361,  holding  college  dormitories  exempt  from  water  tax 
under  ordinance  exempting  educational  buildings;   Carter  v.  Whitcomb,  74  N. 
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a  4S2,  17  L.R.A.(N.S.)  733,  69  Atl.  779,  holding  gifts  to  religious  organization 
exempt  from  succession  tax;  State  ex  rel.  Alexian  Bros.  Hospital  v.  Powers, 

10  Mo.  App.  263;  Paterson  Rescue  Mission  y.  High,  64  N.  J.  L.  116,  44  Atl. 
974, — holding  charitable  hospital  exempt  from  taxation  under  statute,  though 
certain  patients  make  payment  for  services;  Re  Vassar,  127  N.  Y.  1,  27  N.  E. 
394,  holding  "Home  for  Aged  Men"  incorporated  under  charities  act,  exempt 
from  taxation  being  an  almshouse,  though  an  entrance  fee  charged  on  inmates; 
People  ex  rel.  Young  Men's  Asso.  ▼.  Sayles,  23  Misc.  1,  50  N.  Y.  Supp.  8,  hold- 
ing corporation  using  entire  inc<»ne  for  support  of  public  library,  exempt  from 
taxation,  under  statute. 

Cited  in  notes  in  19  L.R.A.  295,  on  use  of  property  of  charitable  corporation 
for  revenue  as  affecting  its  right  to  exemption  from  taxation;  29  L.R.A.(N.S.) 
193.  on  requiring  payment  from  inmates  as  affecting  right  of  charitable  institu- 
tion to  public  aid  or  exemption  from  taxation. 
Liability  of  charitable  institutions  for  debts. 

Cited  in  Lessard  v.  Revere,  171  Mass.  294,  50  N.  E.  539,  denying  lien  for  labor 
on  public  schoolhouse  built  by  town ;  Fordyce  v.  Woman's  Christian  Nat.  Library 
Asso.  79  Ark.  550,  7  L.R.A.(N.S.)  485,  96  S.  W.  155,  holding  charitable  trust 
not  subject  to  sale  under  judgment  for  misfeasance. 

Distinguished  in  Weinberg  v.  University  of  Michigan,  97  Mich.  246,  56  N.  W. 
605,  denying  liability  of  state  educational  institution  under  statute  requiring 
agents  of  public  buildings  to  obtain  security  from  contractors  for  payment  for 
materials. 
~0f  religions  corporations. 

Cited  in  Haas  v.  Missionary  Soc.  6  Misc.  281,  26  N.  Y.  Supp.  868,  denying 
Uability  of  religious  corporation  for  injuries  from  negligence  of  employee  care- 
fully selected;  Bruce  v.  Central  M.  E.  Church,  147  Mich.  230,  10  L.R.A.(N.S.) 
74, 110  N.  W.  951,  11  A.  &  E.  Ann.  Cas.  150,  holding  religious  corporation  liable 
to  one  engaged  in  repairing  property  and  injured  through  negligence  of  its 
servant  in  furnishing  unsafe  scaffolding. 

Bequests  to  charitable  uses. 

Cited  in  note  in  29  A.  D.  599,  on  validity  of  bequests  to  charitable  uses. 

11  AH.   REP.    588,    BIiASD£Ij   t.    FOWLE,    120    MASS.    447. 
What  contracts  are  illegal. 

Cited  in  note  in  30  A.  R.  110,  on  liability  for  benefits  of  executed  illegal  con- 
tract 

—  Contracts  in  contravention  of  statute. 

Cited  in  Naglebaugh  v.  Harder  &  H.  Coal  Co.  21  Ind.  App.  551,  61  N.  E.  427, 
holding  brass  checks  given  employees  in  payment  for  labor,  in  violation  of  stat- 
ute, void  in  hands  of  assignee  thereof;  Williams  v.  Bankers'  &  M.  Town  Mut.  F. 
Ins.  Co.  73  Mo.  App.  607,  holding  U.  S.  Rev.  Stat.  1889,  §  5897,  as  much  part  of 
Taloed  insurance  policy  as  any  clause  of  warranty  and  that  it  prevails  against 
warranties  contravening  it;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  21  L.R.A.  617, 
35  Am.  St  Rep.  793,  26  Atl.  978,  holding  agreement  between  proprietors  '>f  two 
newspapers  to  share  proceeds  of  state  printing  designated  to  one,  void  as  in  con- 
travention of  public  statute. 

—  Contracts  against  public  policy  generally. 

Cited  in  Morris  v.  Norton,  21  C.  C.  A.  552,  43  U.  S.  App.  739,  75  Fed.  912, 
holding  that  it  is  good  defense  in  action  on  assumption  of  debt  of  broker,  that 
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it  waa  gambling  contract  and  void;  Jones  v.  Hanna,  81  Cal.  507,  22  Pac.  883. 
holding  agreement  and  note  given  therefor  by  which  executrix  indirectly  bought 
and  sold  property  of  the  estate,  Yoid  against  public  policy;  Devries  ▼.  Orem,  104 
Md.  648,  65  Atl.  430,  holding  creditor's  agreement  to  pay  trustee  in  bankruptcy 
additional  fee  for  services,  void  as  against  public  policy. 

—  Contracts  by  bankrnpt  to  give  certain  creditors  an  advantage  over 
others. 

Cited  in  Carey  v.  Hess,  112  Ind.  398,  14  N.  E.  236,  holding  secret  promise  by 
debtor  to  pay  creditor  in  full,  if  consenting  to  composition,  void  as  against  pub- 
lic policy;  Marble  v.  Grant,  73  Me.  423,  holding  note  given  in  compromise  of 
creditor's  claim  and  to  prevent  opposition  to  bankrupt's  discharge,  void  as  against 
public  policy;  Tirrell  v.  Freeman,  139  Mass.  297,  1  N.  E.  360,  holding  notes 
given  in  consideration  of  signing  bankrupt's  discharge,  in  full  payment  of  debt, 
fraudulent  and  void;  Tinker  v.  Hurst,  70  Mich.  159,  14  Am.  St  Rep.  482,  38 
N.  W.  16,  holding  note  given  for  balance  over  amoimt  of  bankrupt's  composition, 
to  creditor  to  procure  assent  to  discharge,  void;  Lonthan  v.  Stillwell,  73  Mo. 
492,  holding  making  of  trust  deed,  and  giving  of  notes  to  certain  creditors  ground 
for  denying  to  them  decree  enjoining  enforcement  of  judgment  of  defendant 
against  bankrupt. 

Cited  in  reference  notes  in  69  A.  D.  208,  on  validity  of  preference  to  certain 
creditors  for  not  opposing  debtor's  discharge;  16  A.  S.  R.  206,  on  validity  of  secret 
securities  and  secret  preferences  by  insolvent  debtor. 
Advantage  to  creditor  as  ground  for  vacating  discharge. 

Cited  in  Re  Dietz,  97  Fed.  563,  holding  payment  of  money  to  opposing  credit- 
or by  friend  of  bankrupt  to  withdraw  opposition,  good  ground  for  vacating  dis- 
charge. 

21    AM.   R£P.    585,   BIjANCHARD   t.    IliSIiEY,    120    MASS.    487. 
Right  of  parent  or  guardian  to  maintain  action. 

Cited  in  Gilley  v.  Gilley,  79  Me.  292,  1  A.  S.  R.  307,  9  Atl.  623,  sustaining 
mother's  right  to  maintain  action  against  father  for  support  of  minor  children 
furnished  after  divorce  without  alimony;  Newton  v.  Nutt,  58  N.  H.  599,  denying 
right  of  guardian  to  maintain  action  in  own  name  for  labor  of  ward. 

Cited  in  notes  in  4  A.  D.  404,  405,  on  right  of  action  for  seduction  of  minor 
daughter;  44  A.  D.  167,  168,  on  right  of  master,  guardian,  or  one  in  loco  parentis 
to  sue  for  seduction;  17  E.  R.  C.  362,  on  who  can  maintain  action  for  seduc- 
tion. 
Right  to  bring  action  against  guardian  for  seduction. 

Cited  in  Graham  v.  Wallace,  50  App.  Div.  101,  63  N.  Y.  Supp.  372,  sustaining 
right  of  female  ward  on  reaching  majority  to  recover  damages  from  guardian  for 
seduction  when  under  statutory  age. 
Basis  of  action  for  seduction. 

Cited  in  Blagge  v.  Ilsley,  127  Mass.  191,  34  A.  R.  361;  Fry  v.  Leslie,  87  Va. 
269,  12  S.  E.  671, — ^holding  loss  of  services  basis  of  action  for  seduction. 

Cited  in  note  in  4  A.  D.  403,  on  loss  of  service  as  essential  to  right  of  action 
for  seduction. 

21   AM.   REP.   588,   SMITH  v.  BOSTON  &  M.  R.    120   MASS.   490. 
Injuries  received  while  doing  unlawful  act. 

Cited  in  Gilmore  v.  Fuller,  198  HI.  130,  60  L.R.A.  286,  65  N.  E.  84,  holding 
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that  one  engaged  in  disturbing  wedding  is  not  entitled  to  reooyer  for  injuries 
eanaed  by  companion's  negligent  use  of  gun;  Tackett  v.  Taylor  CJounty,  123 
Iowa,  149,  98  N.  W.  730,  holding  one  violating  statute  by  failing  to  use  plank 
in  front  of  machine,  entitled  to  recover  for  injuries  caused  by  defect  in  bridge; 
Dobcrty  v.  Ayer,  197  Mass.  241,  125  A.  S.  R.  365,  14  L.R.A.(N.S.)  816,  83  N.  E. 
677,  holding  that  owner  of  automobile  using  same  in  violation  of  statute  is  not 
entitled  to  recover  for  damage  thereto  caused  by  defect  in  highway;  Newcomb 
V.  Boston  Protective  Department,  146  Mass.  596,  4  A.  S.  R.  354,  16  N.  E.  555, 
holding  that  negligent  injury  while  violating  ordinance  is  no  bar  to  recovery; 
Knickerbocker  Ice  Co.  v.  Ley  da,  128  111.  App.  66,  denying  right  to  recover  where 
vMlation  of  ordinance  direct  cause  of  injury;  McNeill  v.  Durham  &  0.  R.  Co. 
136  N.  C.  682,  67  LJLA.  230,  47  S.  E.  765,  denying  recovery  for  negligent  in- 
juries to  one  riding  on  illegal  pass. 

Cited  in  note  in  81  A.  D.  672,  on  effect  of  parties'  having  reciprocally  violated 
Uw. 

*  Working  on  Sunday. 

Cited  in  Davis  v.  Somerville,  128  Mass.  594,  35  A.  R.  399,  holding  that  one 
injured  on  Sunday  while  driving  home  from  funeral  by  road  not  shortest,  for 
purpose  of  making  call,  is  not  entitled  to  recover;  Bucher  v.  Fitchburg  R.  Co. 
131  Mass.  156,  41  A.  R.  216,  holding  that  one  negligently  injured  while  travelinc; 
on  Sunday  to  visit  sick  relative  is  not  entitled  to  recover;  Day  v.  Highland 
Street  R.  Co.  155  Mass.  113,  46  A.  R.  447,  holding  that  street  car  conductor 
working  on  Sunday  is  not  entitled  to  recover  for  negligent  injuries;  Platz  v. 
echoes,  89  N.  Y.  219,  42  A.  R.  286,  holding  that  traveling  in  violation  of  Sun- 
day law  is  no  defense  to  action  for  injuries  resulting  from -defect  in  street;  Lyons 
T.  Desotelle,  124  Mass.  387,  denying  right  to  recover  for  negligent  injuries  to 
horse  driven  on  Sunday;  Gross  v.  Miller,  93  Iowa,  72,  26  L.R.A,  605,  61  N.  W. 
385,  sustaining  right  to  recover  for  negligent  shooting  by  companion  while  hunt- 
mg  on  Sunday;  Baldwin  v.  Barney,  12  R.  I.  392,  34  A.  R.  670,  sustaining  right 
of  recovery  for  negligent  injury  to  one  driving  on  Sunday. 

Cited  in  reference  notes  in  4  A.  S.  R.  361;  43  A.  D.  442;  45  A.  R.  304,— on  right 
to  recover  for  injuries  sustained  while  traveling  on  Sunday. 

Cited  in  notes  in  2  L.R.A.  521 ;  30  A.  R.  418, — on  action  for  damages  for  injury 
sustained  on  Sunday. 
Acts  In  violation  of  Sunday  law. 

Cited  in  Bums  v.  Moore,  76  Ala.  339,  52  A.  R.  332,  holding  note  made  on 
Sunday  because  payee  did  not  want  to  delay  journey,  void;  Dugan  v.  State,  125 
Ind.  130,  9  L.R.A.  321,  25  N.  E.  171,  holding  one  piloting  Sunday  excursions  guilty 
of  violation  of  Sunday  law;  Donovan  v.  McCarty,  155  Mass.  543,  30  N.  E.  221, 
holding  assignment  of  property  in  trust  on  Lord's  day  by  old  woman  in  hospital 
suffering  from  severe  injuries,  work  of  "necessity"  within  Sunday  law;  Koell- 
ing  V.  August  Cast  Bank  Note  &  Lithographing  Co.  98  Mo.  App.  664,  71  S.  W. 
728,  holding  one  completing  trip  with  thresher  on  Sunday  guilty  of  violation  of 
Sunday  law. 

Cited  in  reference  note  in  26  A.  R.  84,  as  to  what  are  acts  of  necessity  under 
the  Sunday  statutes. 

Cited  in  note  in  16  L.  ed.  U.  S.  684,  on  work  done  on  Sunday. 

21  AH.  REP.   541,  HATCH  v.   MUTUAIj  L.  INS.  CO.   120  MASS.   550. 
What  will  avoid  life  insurance  policy. 

Cited  in  Prudential  Ins.  Co.  v.  Haley,  91  111.  App.  363,  holding  insurer  not 
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liable  where  insured  was  shot  by  policeman  while  making  oft  with  stolen 
money;  Bloom  y.  Franklin  Life  Ins.  Co.  97  Ind.  478,  49  Am.  Rep.  469,  denying 
insurer's  liability  where  insured  died  from  injuries  received  while  committing  as- 
sault and  battery;  Accident  Ins.  Co.  ▼.  Bennett,  90  Tenn.  256,  25  Am.  St.  Rep. 
685,  16  S.  W.  723,  holding  insurer  liable  for  death  of  insured  while  living  without 
notoriety  in  meretricious  relation  With  woman. 

Cited  in  reference  note  in  12  A.  S.  R.  636,  on  death  of  insured  in  consequence 
of  violation  of  law  as  defense  to  action  on  policy. 

Cited  in  notes  in  36  A.  S.  R.  861,  on  death  of  insured  in  violation  of  law;  60 
A.  S.  R.  163,  on  heath  of  insured  in  known  violation  of  law;  13  L.R.A.(N.S.)  261, 
on  necessity  that  assured's  death  be  reasonable  and  legitimate  consequence  of 
violation  of  law,  in  order  to  relieve  insurer. 

—  Suicide. 

Cited  in  Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693,  18  Sup. 
Ct.  Rep.  300,  denying  insurer's  liability  where  insured,  while  sane,  deliberately 
committed  suicide;  Davis  v.  Supreme  Council  R.  A.  195  Mass.  402,  10  L.R.A. 
(N.S.)  722,  81  N.  E.  294,  11  A.  &  £.  Ann.  Cas.  777,  holding  benefit  certificate 
avoided  by  act  of  assured  in  taking  life  while  sane  although  there  was  no  pro- 
vision against  suicide;  Courtemanche  v.  Supreme  Court,  I.  0.  F.  136  Mich.  30, 
112  A.  S.  R.  345,  64  L.R.A.  668,  98  N.  W.  749,  holding  accidental  death  resulting 
from  taking  poison  to  frighten  wife  into  giving  money  not  within  provision  of 
policy  against  self  destruction. 

Distinguished  in  Campbell  v.  Supreme  Conclave  I.  0.  H.  66  N.  J.  L.  274,  54 
L.R.A.  576,  49  Atl.  550,  holding  that  suicide  will  not  defeat  recovery  of  life  in- . 
surance. 

—  Submission  to  abortion. 

Cited  in  Wells  v.  New  England  Mut.  L.  Ins.  Co.  loi  Pa.  207,  58  L.R.A.  327, 
71  Am.  St.  Rep.  763,  48  Atl.  126,  44  W.  N.  C.  157,  denying  insurer's  liability 
where  insured  submitted  to  illegal  operation  for  abortion. 
^Ehcecntlon  of  Insured. 

Cited  in  Burt  v.  Union  Cent.  Life  Ins.  Co.  187  U.  S.  362,  47  L.  ed.  216,  23  Sup. 
Ct.  Rep.  139,  denying  liability  of  insurer  of  one  executed  for  murder;  Collins  v. 
Metropolitan  L.  Ins.  Co.  27  Pa.  Super.  Ct.  353  (affirming  30  Pa.  Co.  Ct.  257,  13 
Pa.  Diet.  R.  384) ;  Collins  v.  Metropolitan  L.  Ins.  Co.  133  IlL  App.  326,— hold- 
ing policy  avoided  by  judicial  execution  of  insured. 

—  Killing  of  insured  by  beneficiary. 

Cited  in  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  41,  51  L.R.A.  141,  84  Am. 
St.  Rep.  323,  83  N.  W.  800,  holding  that  beneficiary  murdering  insured  forfeits 
rights  to  insurance;  Ancient  Order  U.  W.  v.  Holdom,  51  111.  App.  200,  denying 
right  of  insane  beneficiary  killing  insured  to  recover  insurance;  McKinnon  v. 
Lundy,  21  Ont.  App^  Rep.  560,  on  conviction  of  devisee  of  having  killed  devisor 
as  operating  to  defeat  devise. 
Validity  of  Incontestable  clause  In  policy. 

Cited  in  Reagan  v.  Union  Mut.  L.  Ins.  Co.  189  Mass.  555,  109  A.  S.  R.  859, 
2  L.R.A.(N.S.)  821,  76  N.  E.  217,  4  A.  &  E.  Ann.  Cas.  362,  holding  provision 
of  life  policy  making  contract  incontestable,  void  as  against  public  policy. 

21  AM.  REP.  644,  DE31MANI  ▼.  HOME  MUT.  INS.  CO.  26  LA.  ANN. 

69. 
Transfers  as  violating  provisions  of  policy. 

Cited  in  Rhode  Island  Underwriters'  Asso.  v.  Monarch,  98  Ey.  305,  82  S.  W. 
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959,  holding  that  provision  of  policy  against  change  of  title  is  not  violated  hj 
transfer  to  beneficial  owner;  Sun  Fire  Office  v.  Wich,  6  Colo.  App.  103,  39  Pac 
587;  Allemania  F.  Ins.  Co.  v.  Peck,  133  111.  220,  23  A.  S.  R.  610,  24  N.  £.  538; 
Hathaway  ▼.  State  Ins.  Co.  64  Iowa,  229,  62  A.  R.  438,  20  N.  W.  164;  Powers  v. 
Gnanlian  F.  &  L.  Ins.  Co.  136  Mass.  108,  49  A.  R.  20;  Virginia  F.  &  M.  Ins.  Co. 
T.  Vaughan,  88  Va.  832,  14  S.  E.  754, — holding  that  transfer  of  interest  in  prop- 
erty to  copartner  is  no  violation  of  provision  of  policy  forhidding  change  in 
title;  Walton  v.  Agncultural  Ins.  Co.  116  N.  Y.  317,  6  L.R.A.  677,  22  N.  E.  443 
(dissenting  opinion),  on  transfer  of  property  as  violating  provisions  of  policy. 

Cited  in  notes  in  49  A.  R.  23;  52  A.  R.  443;  28  A.  D.  157,— on  transfer  by  one 
partner  to  copartner  as  alienation  avoiding  policy. 
Insurable  Interest  in  property. 

Cited  in  reference  note  in  26  A.  R.  298,  as  alienation  of  insured  property  as 
aroidance  of  policy. 

Cited  in  note  in  38  L.ILA.  482,  on  partnership  interest  in  property  as  com- 
plete or  full  ownership  for  purposes  of  insurance. 

11  AM.   BEP.   546,   MAHOOD  T.   TEAIiZA,    96   IjA.   ANN.    108. 
Invalidity  of  contract  as  defense. 

Cited  in  Anheuser-Busch  Brewing  Asso.  v.  Mason,  44  Minn.  318,  20  A.  S.  R. 
680,  9  L.R.A.  506,  46  N.  W.  558,  sustaining  right  to  recover  for  beer  sold  with- 
out knowledge  that  same  would  be  used  in  bottle;  Bryson  v.  Haley,  68  N.  H.  337, 
38  Atl.  1006,  holding  that  use  of  room  for  illegal  sale  of  liquors  is  no  defense  to 
motion  for  services  in  fitting  bar;  Wallace  v.  Lark,  12  S.  C.  676,  32  A.  R.  516, 
hoMing  use  of  horse  in  Confederate  service  no  defense  to  note  therefor. 

Cited  in  reference  note  in  36  A.  S.  R.  467,  on  illegality  of  contracts. 

Cited  in  notes  in  32  A.  R.  122,  on  vendor's  right  to  recover  price  of  articles 
that  may  be  unlawfully  used;  32  A.  S.  R.  452,  on  sales  having  in  view  the  sub- 
sequent violation  of  foreign  or  domestic  law;  9  L.R.A.  506,  as  to  when  party  may 
enforce  contract  promotive  of  illegal  transaction;  15  L.R.A.  835,  on  right  to  re- 
eo?er  price  of  property  sold  to  be  used  in  aid  of  prostitution. 

11  AM.  REP.  549,  PHUjIjIPS  t.  IjOUISIANA  EQUITABLE  Ij.  INS.  CO. 

16  liA.  ANN.  404. 
Avoidance  of  policy  by  suicide. 

Cited  in  reference  note  in  8  A.  S.  R.  886,  on  effect  of  provision  in  insurance 
policy  against  liability  for  death  by  own  hand. 

Cited  in  notes  in  60  A.  S.  R.  442,  on  evidence  of  suicide  as  defense  to  action 
on  insurance  policy;  84  A.  S.  R.  542,  on  effect  of  accidental  self-killing  or  unin- 
tentional death  of  insured;  84  A.  S.  R.  544,  on  self-destruction  of  insured  as  de- 
fense under  conditions  against  death  by  "his  own  act  or  hand"  or  "self -inflicted 
injury;"  21  L.  ed.  U.  S.  237,  on  effect  of  provision  avoiding  policy  in  case  of  sui- 
cide; 14  E.  R.  C.  23,  on  rules  of  construction  of  contracts  of  insurance. 
~  While  Insane. 

Cited  in  Life  Asso.  of  America  v.  Waller,  57  Ga.  533;  Michigan  Mut.  L.  Ins. 
Co.  V.  Naugle,  130  Tnd.  79,  29  N.  E.  393;  Brignac  v.  Pacific  Mut.  L.  Ins.  Co.  112 
La.  574,  66  L.R. A.  322,  36  So.  595 ;  Blackstone  v.  Standard  Life  &  Acci.  Ins.  Co. 
74  Mich.  592,  3  L.R.A.  486,  42  N.  W.  166;  Scheffer  v.  National  L.  Ins.  Co.  25 
Minn.  534;  Schultz  v.  Insurance  Co.  40  Ohio  St.  217,  48  A.  R.  676,— holding  policy 
conditioned  to  be  void  if  assured  die  by  own  hand,  is  not  avoided  by  suicide 
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when  insane;  Knights  Templars  &  M.  Life  Indemnity  Co.  v.  Jarman,  44  C.  0.  A. 
93,  104  Fed.  638  (dissenting  opinion),  on  self  destruction  when  insane  as  avoid- 
ing policy. 

Cited  in  reference  note  in  27  A.  R.  689,  on  effect  of  suicide  while  insane  upon 
insurance  policy. 

Cited  in  notes  in  59  A.  D.  492;  84  A.  S.  R.  646;  35  L.R.A.  258, — on  insanity 
as  affecting  condition  as  to  suicide  in  life  insurance  policy;  35  L.R.A.  262,^-on 
capacity  to  understand  the  moral  character  of  act  as  test  in  determining  lia- 
bility on  policy  on  life  of  one  committing  suicide;  36  L.R.A.  741,  on  presumption 
and  burden  of  proof  as  to  sanity. 

—  Burden  of  proving  suicide. 

Cited  in  uEtna  L.  Ins.  Co.  v.  Kaiser,  115  Ky.  539,  74  S.  W.  203;  Leman  v. 
Manhattan  L.  Ins.  Co.  46  La.  Ann.  1189,  49  A.  S.  R.  348,  24  L.R.A.  589,  15  So. 
388;  Kane  v.  Supreme  Tent,  K.  M.  W.  113  Mo.  App.  104,  87  S.  W.  547,--holding 
burden  on  insurer  to  show  suicide  of  assured  thereby  avoiding  policy. 

Cited  in  notes  in  59  A.  D.  496,  on  burden  of  proof  as  to  suicide  and  insanity 
excusing  it;  35  L.R.A.  264,  on  presumption  and  burden  of  proof  in  action  on 
policy  on  life  of  insane  person  committing  suicide. 

—  Question   for  jury  as  to   whether  suicide  was  committed. 

Cited  in  Travelers*  Ins.  Co.  v.  Nitterhouse,  11  Ind.  App.  155,  38  N.  E.  1110, 
holding  question  whether  assured  found  dead  with  shot  wound  in  head,  committed 
suicide,  for  jury;  Supreme  Lodge  K.  P.  v.  Foster,  26  Ind.  App.  333,  59  N.  E. 
877;  Sovereign  Camp  v.  Haller,  30  Ind.  App.  450,  66  N.  E.  186, — holding  ques- 
tion whether  assured  committed  suicide,  for  jury;  Equitable  L.  Ins.  Co.  v.  He- 
bert,  37  Ind.  App.  373,  117  A.  S.  R.  324,  76  N.  E.  1023,  holding  question  as  to 
suicide  of  assured  for  jury  where  evidence  shows  bottle  partly  filled  with  car- 
bolic acid  on  body  of  deceased. 

21   AM.   REP.    551,   STATB  EX   KEL.   YARMOUTH  T.   GRAHAM,    26 

liA.  ANN.  5t8. 
Right  of  subordinate  officer  to  act. 

Cited  in  Watkins  v.  Mooney,  114  Ky.  646,  71  S.  W.  622,  holding  president  of 
board  of  aldermen  entitled  to  act  when  mayor  absent  for  incapacity;  Morehouse 
V.  Ware,  78  Mo.  140,  denying  right  of  lieutenant  governor  to  act  during  tempo- 
rary absence  of  governor;  State  ex  rel.  Atty.  Gen.  v.  Barrow,  29  La.  Ann.  243, 
sustaining  right  of  lieutenant  governor  to  remove  tax  collector  upon  absence  of 
governor. 

Cited  in  note  in  25  L.R.A.  613,  on  how  far  sickness  is  a  vacancy  in  office  author^ 
izing  performance  of  incumbent's  duties  by  another. 

21    AM.  REP.   553,   SHREVEPORT  v.  LEVY,   26  LA.  ANN.   671. 
Validity  of  statute  or  ordinance. 

Cited  in  Lucas  v.  Macomb,  49  111.  App.  60,  sustaining  validity  of  ordinance  re- 
quiring peddler's  license;  People  v.  Bellett,  99  Mich.  161,  41  A.' S.  R.  689,  22 
L.R.A.  696,  67  N.  W.  1094,  holding  statute  prohibiting  barbers  from  doing  work 
on  Sunday,  valid;  Conshohocken  v.  Fennel,  5  Pa.  Co.  Ct.  65,  3  Del.  Co.  Rep.  354, 
holding  ordinance  imposing  license  tax  void  for  discrimination  between  residents 
and  nonresidents. 

Cited  in  reference  notes  in  12  A.  S.  R.  673,  on  invalidity  of  forbidding  sale  of 
goods  on  Sunday,  but  excepting  those  keeping  business  places  closed  on  Satur- 
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day;  24  A.  8.  R.  140,  on  discriminatory  municipal  ordinances;  123  A.  S.  R.  53, 
on  test  of  validity  of  municipal  ordinances  as  denying  equal  protection  of  law. 

Cited  in  notes  in  34  A.  D.  628,  on  necessity  that  municipal  ordinance  be  con- 
sistent with  Constitution  and  general  laws;  34  A.  D.  633,  on  invalidity  of  un- 
reasonable municipal  ordinances;  35  A.  R.  702,  on  validity  of  ordinances  regu- 
lating business;  2  L.R.A.  110,  on  limit  of  police  power  over  religious  organiza- 
tions; 22  L.R.A.  722,  on  constitutionality  of  Sunday  laws;  14  L.R.A.(N.S.)  1259, 
on  validity  of  classification  in  Sunday  law;  7  £.  R.  C.  283,  on  validity  of  statute 
or  ordinance. 
Tiolation  of  Sunday  laws. 

Cited  in  Anonymous,  12  Abb.  N.  C.  455^  holding  Hebrews  trading  on  Sunday 
subject  to  penal  laws;  Scales  v.  State,  47  Ark.  476,  58  A.  R.  768,  1  S.  W.  769, 
holding  that  Seventh  Day  Baptist  may  be  indicted  for  laboring  on  Sunday  though 
he  observe  another  day  as  the  Sabbath. 

Cited  in  reference  note  in  18  A.  S.  R.  795,  on  observance  of  Sunday  laws. 

11  AM.   REP.   554,   BANNING  t.   BIMASJJST,    27   liA.  ANN.    257. 
Release  from  fldaciary  debts  by  discharge  in  bankruptcy. 

Cited  in  Hennequin  v.  Clews,  111  U.  S.  676,  28  L.  ed.  565,  4  Sup.  Ct.  Rep. 
576,  holding  pledgeor's  claim  against  pledgee  for  failure  to  return  property,  dis- 
diarged  by  latter's  discharge  in  bankruptcy;  Zeperink  v.  Card,  3  McCrary,  549, 
11  Fed.  295,  holding  debt  due  principal  from  commission  merchant  released 
by  latter's  discharge;  Baines  v.  Adams,  33  La.  Ann.  46;  Chipley  v.  Frierson,  18 
Fla.  639, — ^holding  debt  due  for  sales  on  commission  not  discharged;  Upshur 
V.  Briscoe,  37  La.  Ann.  138;  Kaufman  v.  Alexander,  63  Tex.  562, — ^holding  debts 
growing  out  of  fiduciary  relation  not  discharged;  Desobry  v.  Tete,  31  La.  Ann. 
809,  33  A.  R.  232  (dissenting  opinion),  on  discharge  in  bankruptcy  of  debts 
growing  out  of  fiduciary  relation. 

Cited  in  reference  notes  in  77  A.  D.  385,  as  to  what  are  fiduciary  debts 
within  meaning  of  bankrupt  and  insolvency  laws;  25  A.  R.  711,  as  to  who  stand 
in  fiduciary  capacity  under  bankruptcy  law  exempting  debts  created  by  one  acting 
in  fiduciary  capacity. 

Cited  in  note  in  39  A.  R.  722,  on  "fiduciary  character"  of  relation  of  factor  to 
principal  within  bankruptcy  act. 

21  AM.  REIP.   5tl,  STATE  T.  TATIiOR,   27   liA.   ASN.   898. 
Necessity  for  asking  prisoner  If  he  has  anything  to  say  before  pro- 
nouncing sentence. 

Cited  in  Hodge  v.  State,  29  Fla.  500,  10  So.  556;  State  v.  Askins,  33  La.  Ann. 
1253;  State  v.  Lewis,  44  La.  Ann.  958,  11  So.  572, — ^holding  failure  of  court  to  ask 
defendant  if  he  had  anything  to  say  before  sentence,  no  error. 

Cited  in  reference  note  in  24  A.  R.  658,  on  duty  of  court  in  trial  for  noncapital 
offense  to  ask  accused  why  sentence  should  not  be  pronounced. 

21  AM.  REP.  5t8,  NEW  ORLEANS  t.  STAFFORD,  27  LA.  ANN.  417. 
Validity  of  ordinances  or  statutes  regulating  sales  or  markets. 

Cited  in  State  v.  Moore,  104  N.  C.  714,  17  A.  S.  R.  696,  10  S.  E.  143,  holding 
statute  regulating  sales  of  seed  cotton  in  certain  counties,  valid;  State  v. 
Xamias,  49  La.  Ann.  618,  62  A.  S.  R.  657,  21  So.  852,  holding  ordinance  pro- 
hibiting peddlers  from  selling  vegetables  and  fruits  within  certain  distance  of 


Digitized  by 


Google 


21  AM.  REP.}  NOTES  ON  AMERICAN  REPORTS.  110 

marketa,  valid;  Murat  y.  New  Orleans,  119  La.  605,  44  So.  279,  sustaining  ordi- 
nance regulating  sales  of  milk;  State  v.  Natal,  39  La.  Ann.  439,  1  So.  923;  Natal 
▼.  Louisiana,  139  U.  S.  621,  35  L.  ed.  288,  11  Sup.  Ct  Rep.  636,— sustaining 
validity  of  ordinance  prohibiting  keeping  of  private  market  within  certain  dis- 
tance of  public  market;  New  Orleans  v.  Faber,  105  La.  208,  83  A.  S.  R.  232, 
53  L.R.A.  165,  29  So.  507;  State  v.  Gisch,  31  La.  Ann.  544, — sustaining  validity 
of  ordinance  prohibiting  opening  of  markets  except  at  designated  places;  Jackson- 
ville V.  Ledwith,  26  Fla.  163,  23  A.  S.  R.  558,  9  L.R.A.  69,  7  So.  885;  Lamarque 
V.  New  Orleans,  McGloin  (La.)  28;  Brashear  v.  Alexandria  Cooperage  Co.  50 
La.  Ann.  587,  23  So.  540;  Henkel  v.  Detroit,  49  Mich.  249,  43  A.  R.  464,  13 
N.  W.  611;  PeUs  v.  Detroit,  95  Mich.  169,  54  N.  W.  644,— susUining  validity 
of  ordinance  regulating  market  places;  Newson  v.  Galveston,  76  Tex.  559,  7 
L.R.A.  797,  13  S.  W.  368,  sustaining  validity  of  ordinance  regulating  places  of 
sale  of  fresh  meat;  Kuchler  v.  Weaver,  23  Okla.  420,  100  Pac  915,  18  A.  &  E. 
Ann.  Cas.  462,  on  validity  of  ordinance  regulating  establishment  of  private 
markets.  , 

Cited  in  notes  in  85  A.  D.  287;  23  A.  S.  R.  582, — on  power  of  municipality  to 
establish  and  regulate  markets;  9  L.R.A.  70,  on  regulation  of  markets  and  market 
bouses;  24  L.R.A.  585,  on  prohibition  of  sales  except  at  market;  41  L.R.A. 
327,  on  injunction  by  municipality  against  nuisances  affecting  trade  or  busi- 


Rights  of  occupant  of  market  stall. 

Cited  in  Swayze  v.  Monroe,  116  La.  643,  40  So.  926,  holding  ooeupant  of  stall 
in  city  market,  lessee  entitled  to  have  telephone  installed. 

t 

91  AM.  REP.   5t7,  BURKB  T.  BISHOP,   27  IjA.  ANN.   465. 
Property  subject  to  gift. 

Cited  in  Sinnot  v.  Hibemia  Nat.  Bank,  105  La.  705,  80  So.  233,  holding  bank 
stock  not  subject  to  gift  causa  mortis. 

Cited  in  notes  in  23  A.  D.  606,  on  giving  donor's  own  note  as  a  donatio 
causa  mortis;  23  A.  R.  453,  on  sufficiency  of  gift  causa  mortis  of  check  payable 
to  order  of  donor;  18  L.RJ^.  856,  on  gift  of  third  person's  check. 
Check  as  assignment. 

Cited  in  Hulings  v.  Hulings  Lumber  Co.  38  W.  Va.  351,  18  S.  E.  620,  holding 
check  equitable  assignment  pro  tanto  of  deposit. 
What  constitutes  gift  of  savings  bank  deposit. 

Cited  in  note  in  26  A.   R.  685,  on  what  constitutes  gift  of  savings  bank 
deposit. 
Effect  of  contract  of  death  of  party  thereto. 

Cited  in  reference  note  in  60  A.  S.  R.  284,  on  delivery  and  presentment  of 
check  after  maker's  death. 

Cited  in  note  in  23  L.R.A.  712,  on  effect  on  notes,  bills,  and  checks  of  death  of 
party  thereto. 

21  AM.  REP.  5t9,  NEW  ORLEANS  T.  FINNERTY,  27  I^.  ANN.  681. 
Right  of  public  officer  to  retain  fees. 

Cited  in  Perry  v.  Otay  Irrig.  Dist.  127  Cal.  565,  60  Pac.  40,  denying  right 
of  collector  of  assessments  to  retain  portion  as  reimbursement  for  expenses  of 
litigation  as  c^Soer;  New  Orleans  v.  Passman,  27  La.  Ann.  650;  Redwood  City 
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Y.  Grimmengtein,  68  Cal.  615,  0  Pae.  562,— denying  right  of  marshal  receiving 
salary  to  retain  fees  for  official  acts;  Laramie  County  y.  Atkinson,  4  Wyo.  334, 
33  Pac  095,  denying  rig  t  of  clerk  of  court  entitled  to  salary,  to  retain  same 
from  fees;  Allegheny  County  v.  Grier,  179  Pa.  639,  36  Atl.  363,  27  PitUb.  L.  J. 
N.  S.  427,  sustaining  power  of  county  to  compel  comptroller  to  refund  excess 
received  above  salary;  Hamer  v.  Weber  County,  11  Utah,  1,  37  Pac  741 
(dissenting  opinion),  on  right  of  public  officer  to  retain  fees  in  payment  of 
lalary. 

Right  to  interpose  set  off. 

Cited  in  Sauer  v.  Nevadaville  14  Colo.  54,  23  Pac.  87,  holding  town  as 
gtmishee  entitled  to  show  that  it  has  claim  against  debtor  for  taxes  collected 
and  reUined;  Fruit  Co.  v.  Roberts,  16  Phila.  192,  39  Phila.  Leg.  Int.  236,  hold- 
ing set  off  admissible  in  action  based  on  contract  for  sale  of  goods  on  commission ; 
Price  V.  Lancaster  County,  24  Pa.  Co.  Ct.  226,  17  Lane  L.  Rev.  363,  holding  fees 
paid  public  officers  without  right  properly  set  off  against  fees  to  which  they  are 
tntitled. 

Cited  in  note  in  12  A.  D.  163,  on  necessity  that  defendant  have  subsisting  right 
of  cross  action  against  plaintiff  in  claim  for  set-off. 

11  AM.  RKP.    573,   MAIiONB  t.  HATHAWAY,   64  N.  Y.   5. 
Liability  of  master  for  injury  to  servant. 

Cited  in  Brazil  Block  Coal  Co.  v.  Gaffney,  119  Ind.  456,  12  A.  S.  R.  422,  4 
ULA.  850,  21  N.  £.  1102,  holding  master  liable  for  injuries  to  10-year  old  boy 
due  to  failure  to  give  instructions;  Louisville  &  N.  R.  Co.  v.  Moore,  83  Ky.  676, 
holding  railroad  liable  for  injury  to  brakeman  caused  by  gross  negligence  of 
conductor;  Allcot  v.  Kirkham,  101  App.  Div.  77,  91  N.  Y.  Supp.  775,  holding 
master  liable  for  injury  to  servant  by  incompetent  fellow  servant;  Jones  v. 
Old  Dominion  Cotton  Mills,  82  Va.  140,  3  A.  8.  R.  92,  holding  master  liable  for 
injury  to  boy  hired  to  carry  water  but  set  by  employee  to  work  among  machinery; 
Flynn  v.  Gallagher,  20  Jones  &,  8.  524,  denying  liability  of  master  for  injury  to 
servant  by  falling  of  scaffold  overloaded  by  fellow  servant;  Kenny  v.  Cunard 
8.  8.  Co.  20  Jones  A,  8.  434,  denying  liability  of  master  for  injury  to  servant  by 
falling  of  boards  through  negligence  of  fellow  servants  unloading  boat;  dis- 
senting opinions  in  Crispin  v.  Babbitt,  81  N.  Y.  616,  37  A.  R.  521 ;  Perry  v.  Lans- 
ing, 17  Hun,  34, — on  liability  of  master  for  injury  to  servant  by  fellow  servant; 
Kain  v.  8mith,  25  Hun,  146,  holding  master  liable  for  servant's  neglect  as  to 
safety  of  machinery. 

Cited  in  reference  note  in  21  A.  R.  7,  on  master's  liability  for  injury  to 
servant. 

Cited  in  notes  in  41  L.R.A.  119,  on  nonassignability  of  employer's  duty  as  to 
inspection;  41  L.RJL  67,  as  to  when  knowledge  of  scientific  facts  is  imputed 
to  employer  so  as  to  render  him  liable  for  injury  to  servant;  17  E.  R.  C.  242, 
on  liability  of  master  for  injury  to  servant  through  negligence  of  another 
employee. 
—By  act  of  alter  ego. 

Cited  in  Hunn  v.  Michigan  C.  R.  Co.  78  Mich.  513,  7  L.R.A.  500,  44  N.  W. 
502,  holding  railroad  liable  for  negligence  of  train  dispatcher  resulting  in  death 
of  train  employees;  Smith  v.  Oxford  Iron  Co.  42  N.  J.  L.  467,  36  A.  R.  535, 
holding  corporation  liable  for  injury  to  servant  by  negligence  of  its  president; 
KoCoaker  v.  Long  Island  R.  Co.  21  Hun,  500,  59  How.  Pr.  258,  holding  railroad 
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company  liable  for  death  of  employee  directed  by  foreman  to  attach  bumpers 
to  car  and  killed  by  engineer  backing  train  on  signal  from  foreman;  Criswell  v. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  30  W.  Va.  798,  6  S.  E.  31,  holding  railroad  Uable 
for  death  of  track  employee  due  to  negligence  of  foreman  in  complying  with 
rules  to  watch  for  trains. 

Cited  in  reference  note  in  27  A.  R.  610,  on  liability  of  master  for  negligence  of 
superior  servant. 

Cited  in  notes  in  75  A.  S.  R.  604,  on  master's  liability  for  negligence  of  vice 
principal;  67  A.  D.  691;  4  L.R.A.  862, — on  liability  of  master  for  injury  to 
servant  from  negligence  of  superior  servant;  61  L.R.A.  688,  on  distinction  between 
official  and  nonofficial  acts  of  supervising  employees  with  respect  to  master's 
liability;  64  L.R.A.  166,  on  nonimputability  to  master  of  negligence  of  coservants 
whose  duty  it  is  to  keep  instrumentalities  in  proper  condition. 

Not  followed  in  Woods  v.  Toronto  Bolt  &  Forging  Co.  11  Ont.  L.  Rep.  216, 
holding  master  not  liable  for  negligence  of  vice  principal. 
•«By  defective  appliances,   etc. 

Cited  in  Mitchell  v.  Robinson,  80  Ind.  281,  41  A.  R.  812,  holding  master  liable 
for  injuries  to  servant  by  explosion  of  defective  boiler;  Reber  v.  Tower,  11  Mo. 
App.  199,  holding  master  liable  for  injury  to  workman  due  to  defective  platform 
tumished ;  Rowland  v.  Missoiui  P.  R.  Co.  20  Mo.  App.  463,  holding  master  liable 
for  injury  to  servant  by  defective  machinery  assumed  by  foreman  to  be  safe; 
Dittman  v.  Edison  Electric  Illuminating  Co.  87  App.  Div.  68,  83  N.  Y.  Supp. 
1078,  holding  master  liable  for  injury  to*  servant's  eye  by  breaking  of  defective 
belting;  Gage  v.  Delaware,  L.  &  W.  R.  Co.  14  Hun,  446,  holding  railroad  com- 
pany liable  for  death  of  fireman  resulting  from  defective  condition  of  track; 
Fuller  V.  Jewett,  80  N.  Y.  46,  36  A.  R.  676;  Stevenson  v.  Jewett,  16  Hun,  210, — 
holding  master  liable  for  death  of  servant  caused  by  explosion  of  defective 
boiler;  Jones  v.  New  York  C.  &  H.  R.  R.  Co.  22  Hun,  284,  holding  railroad 
company  liable  for  death  of  brakeman  caused  by  breaking  of  ladder  on  freight 
car;  Kain  v.  Smith,  26  Hun,  146,  holding  that  negligence  of  coservant  in 
directing  work  is  no  defense  to  master  in  action  for  injury  resulting  from  defec- 
tive machinery  furnished;  Marvin  v.  Muller,  25  Hun,  163,  holding  that  master 
furnishing  perfect  derrick  is  not  liable  for  injury  to  servant  by  negligence  of 
coservant  in  securing  guy  rope;  Delaney  v.  Hilton,  18  Jones  &  S.  341,  holding 
master  liable  for  injiuy  to  servant  by  falling  of  elevator  car  because  of  defect 
in  chain  of  which  former  had  notice;  Wailer  v.  Isley,  6  N.  Y.  S.  R.  695;  Fort 
V.  Whipple,  11  Hun,  568, — ^holding  master  liable  for  injuries  to  servant  resulting 
from  defective  scaffolding  furnished;  Chapman  v.  Southern  P.  Co.  12  Utah, 
30,  41  Pac.  651,  holding  master  liable  for  failure  to  furnish  servant  reasonably 
safe  place  to  work;  Hoffman  v.  Dickinson,  31  W.  Va.  142,  6  S.  £.  63,  holding 
master  liable  for  injury  to  servant  by  defective  machinery;  Devlin  v.  Smith, 
26  Hun,  206,  denying  liability  of  master  for  injury  to  servant  by  defect  in 
scaffolding  erected  by  competent  contractor  at  master's  direction;  Nelson  v. 
Dubois,  11  Daly,  127,  denying  liability  of  master  for  injury  to  servant  by  breaking 
of  rope  on  pile  driver  selected  by  fellow  servant  without  notice  to  master  that 
same  defective;  Donnelly  v.  Bfown,  43  Him,  470,  denying  liability  of  master  for 
injuries  to  servant  resulting  from  dangers  incident  to  employment;  Martin  v. 
Cook,  37  N.  Y.  S.  R.  733,  14  N.  Y.  Supp.  32,  denying  liability  of  master  for  injury 
to  servant  by  falling  of  iron  ladle  in  foundry  not  shown  to  be  defective;  Tiemey 
V.  Minneapolis  &  St.  L.  R.  Co.  33  Minn.  311,  53  A.  R.  35,  23  N.  W.  229  (dissenting 
opinion),  on  liability  of  master  failing  to  furnish  safe  place  for  servant. 


Digitized  by 


Google 


113  NOTES  ON  AMERICAN  REPORTS.  [573 

Cited  in  reference  notes  in  53  A.  R.  47,  on  master's  duty  to  keep  premises  in 
repair;  20  A.  S.  R.  718;  87  A.  S.  R.  557, — on  master's  duty  to  provide  safe 
place;  34  A.  S.  R.  129,  on  master's  duty  to  furnish  reasonably  safe  place. 

Cited  in  note  in  13  LJIA.  374,  on  necessity  that  implements  furnished  em- 
ployee be  reasonably  safe. 
Who  are  fellow  servants. 

Gted  in  The  City  of  Alexandria,  17  Fed.  390,  holding  stewart  and  deckhand, 
fellow  servants;  Little  Pittsburg  Consol.  Min.  Co.  v.  Little  Chief  Consol.  Min. 
Co.  11  Colo.  223,  7  A.  S.  R.  226,  17  Pac.  760,  holding  that  one  in  general  charge 
of  mining  operations  is  not  fellow  servant  of  miner;  Peterson  v.  Whitebreast 
Coal  k  Min.  Co.  50  Iowa,  673,  32  A.  R.  143,  holding  boss  in  mine  and  miner, 
fellow  servants;  State  use  of  Hamelin  v.  Malster,  67  Md.  287,  holding  foreman 
of  gang  constructing  bridge  and  laborer,  fellow  servants;  Quincy  Min.  Co.  v.  Kitts, 
42  Mich.  34,  3  N.  W.  240,  holding  timberman  in  mine  and  miner,  fellow  servants; 
O'Brien  v.  American  Dredging  Co.  53  N.  J.  L.  291,  21  Atl.  324,  holding  foreman 
in  charge  of  dredging  and  deck  hand,  fellow  servants;  Wilson  v.  Hudson  River 
Water  Power  &  Paper  Co.  71  Hun,  292,  24  N.  Y.  Supp.  1072,  holding  chemist  in 
paper  mill  and  laborer,  fellow  servants;  Rozelle  v.  Rose,  3  App.  Div.  132,  39  N. 
Y.  Supp.  363,  holding  employees  of  lessor  in  room  containing  machinery  fellow 
servants  of  employees  of  lessee  in  same  room;  Gabrielson  v.  Waydell,  135  N. 
Y.  1,  31  A.  S.  R.  793,  17  L.R.A.  228,  31  N.  E.  969,  47  N.  Y.  S.  R.  848,  holding 
master  of  boat  and  seaman,  fellow  servants;  Willis  v.  Oregon  R.  &  Nav.  Co.  11 
Or.  257,  4  Pac.  121,  holding  foreman  of  laborers  erecting  shed,  fellow  servant  of 
laborer;  Cunningham  v.  Union  P.  R.  Co.  4  Utah,  206,  7  Pac.  795,  holding  that 
mine  foreman  and  miner  are  not  fellow  servants;  Reddon  v.  Union  P.  R.  Co. 
5  Utah,  344,  16  Pac.  262,  holding  mine  superintendent  with  power  to  hire  and 
discharge  is  not  fellow  servant  of  common  laborer. 

Cited  in  notes  in  1  A.  S.  R.  33;  36  A.  D.  287;  53  A.  R.  46,  621,— on  who 
are  fellow  servants;  75  A.  S.  R.  585,  588,  on  who  is  a  vice  principal;  75  A.  S.  R. 
615,  on  foreman  as  vice  principal;  51  L.R.A.  616,  617,  on  vice  principalship 
with  reference  to  relative  rank  of  negligent  servant;  51  L.R.A.  524,  on  application 
of  doctrine  of  vice- principalship  from  superior  rank  to  various  grades  of  super- 
rising  employees;  51  L.R.A.  529,  on  employees  supervising  various  kinds  of 
coostruction  work  as  vice  principals;  51  L.R.A.  550,  569,  on  doctrine  that  a 
general  manager  is  a  vice  principal;  51  L.R.A.  600,  on  dual  capacity  of  vice 
principal  with  reference  to  standpoints  of  courts  rejecting  superior-servant 
doctrine;  2  L.R.A.  192,  on  distinction  between  vice  principal  of  corporation,  and 
fellow  servants  for  whose  negligence  corporation  is  not  liable;  25  L.  ed.  U.  S. 
612,  614,  on  who  are  coservants  witMn  rule  that  the  master  is  not  responsible 
for  injuries  to  servant  occasioned  by  negligence  of  coservant. 

—  On  railroad. 

Cited  in  Chicago  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  327,  28  L.  ed.  787,  5  Sup. 
Ct  Rep.  184,  holding  conductor  in  charge  of  movements  of  train  and  employees 
thereon  is  not  fellow  servant  of  engineer;  Baltimore  &  O.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914,  holding  engineer  and  fireman, 
fellow  servants;  Howard  v.  Denver  R.  G.  R.  Co.  26  Fed.  837,  holding  fireman  and 
engineer  of  another  train  of  same  company,  fellow  servants;  Northern  P.  R.  Co. 
V.  Smith,  8  C.  C.  A.  663,  15  U.  S.  App.  294,  59  Fed.  993,  holding  engineer  and 
conductor  on  work  train,  fellow  servants;  Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
2  Ind.  Terr.  407,  51  S.  W.  1067,  holding  that  train  despatcher  and  engineer 
Am.  Rep.  Vol.  XVI.— 8. 
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are  not  fellow  seryants;  Brann  v.  Chicago,  R.  I.  &  P.  R.  Co.  53  Iowa,  595,  36 
A.  R.  243,  6  N.  W.  5,  holding  that  car  inspector  and  brakeman  are  not  fellow 
servants;  Harrison  v.  Detroit,  L.  &  R.  Co.  79  Mich.  409,  19  A.  S.  R.  180,  7 
L.R.A.  623,  44  N.  W.  1034,  holding  that  roadmaster  in  charge  of  division  is 
not  fellow  servant  of  section  hand;  Palmer  v.  Michigan  C.  R.  Co.  93  Mich. 
363,  32  A.  8.  R.  507,  17  L.R.A.  636,  53  N.  W.  397,  holding  that  road  master  with 
full  power  of  construction  work  is  not  fellow  servant  of  laborer  assisting  in 
placing  rail  on  car;  Brown  v.  Minneapolis  &  St.  L.  R.  Co.  31  Minn.  553,  18  N.  W. 
834,  2  Del.  Co.  Rep.  155,  holding  station  agent  and  engineer,  fellow  servants; 
Barringer  v.  Delaware  &  H.  Canal  Co.  19  Hun,  216,  holding  section-boss  on 
railroad  and  laborer,  fellow  servants;  Mele  v.  Delaware  &  H.  Canal  Co.  27 
Jones  A  S.  367,  14  N.  Y.  Supp.  630,  holding  laborer  and  engineer  on  same  rail- 
road, fellow  servants;  McKnight  v.  Brooklyn  Heights  R.  Co.  23  Misc.  527,  51 
N.  Y.  Supp.  738,  holding  that  driver  of  street  car  and  inspector  of  horses  and 
harnesses  are  not  fellow  servants;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  76 
Tex.  616,  18  A.  S.  R.  78,  13  S.  W.  562,  holding  road  master  and  conductor, 
fellow  servants;  Madden  v.  Chesapeake  &  O.  R.  Co.  28  W.  Va.  610,  57  A.  R.  695, 
holding  that  engineer  on  one  train  killed  by  collision  with  another  train  through 
operator's  mistake  in  orders  is  not  fellow  servant  of  conductor  of  latter  train. 

Cited  in  not&  in  49  A.  R.  412,  413,  on  railroad  engineer  and  conductor  as  fellow 
servants. 
Reconciliation  of  opposing  decisions. 

Cited  in  Smith  v.  Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Supp.  141,  on  reconcili- 
ation of  opposing  decisions  of  court. 
Burden  of  proof  of  master's  negligence. 

Cited  in  note  in  13  L.RJL  375,  on  burden  of  proving  master's  negligenoa 

21  AM.  REP.   582,  BARLOW  ▼.  MYERS,   64  N.  T.   41. 
Enforcement  of  promise  made  for  another's  benefit. 

Cited  in  Beveridge  v.  New  York  Elev.  R.  Co.  112  N.  Y.  1,  2  L.R.A.  648,  19 
N.  £).  489,  holding  third  party  entitled  to  enforce  guaranty  made  for  his  benefit 
where  debt  due  from  promisee  to  such  party;  Fairchild  v.  Feltman,  32  Hun, 
398,  holding  that  promise  to  accept  draft  drawn  by  promisee's  debtor  is  not 
enforceable  by  promisee  for  want  of  consideration;  Belden  v.  Burke,  72  Hun, 
51,  25  N.  Y.  Supp.  600  (reversing  20  N.  Y.  Supp.  320),  sustaining  right  of  pur- 
chasers of  railroad  mortgage  bonds  to  enforce  covenant  therein  that  proceeds 
shall  be  used  to  improve  road;  Dilcher  v.  Nellany,  52  Misc.  364,  102  N.  Y.  Supp. 
264,  sustaining  right  of  obligee  releasing  one  obligor  to  enforce  agreement  be- 
tween obligors  as  to  payment  of  deficiency  judgment;  Central  Trust  Co.  v.  Ber- 
wind  White  Coal  Co.  95  Fed.  391,  holding  mortgagee  may  enforce  lessee's  agree- 
ment with  lessor  mortgagor  to  pay  upon  mortgage  debt  certain  portion  of  royal- 
ties due  lessor. 

Cited  in  notes  in  71  A.  S.  R.  189,  on  third  person's  right  to  enforce  contract 
for  his  benefit;  1  £.  R.  C.  706,  on  right  of  action  on  contract  made  for  benefit 
of  third  person. 
—  To  pay  debts  generally. 

Cited  in  Cock  v.  Moore,  18  Hun,  31,  holding  one  working  for  another  in  erec- 
tion of  house  entitled  to  enforce  owner's  promise  to  builder  to  pay  workman; 
Williamson  Stewart  Paper  Co.  v.  Seaman,  29  111.  App.  68,  sustaining  right  of 
creditor  to  enforce  agreement  of  one  to  pay  promisee's  debts;  Pulver  v.  Skinner, 
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42  Hun,  322,  sustaining  right  of  creditors  to  enforce  bond  given  to  save  estate 
harmless  on  account  of  debts;  Litchfield  v.  Flint,  104  N.  Y.  543,  11  N.  E.  58, 
sustaining  right  of  holder  of  note  to  enforce  third  party's  promise  based  on 
consideration  to  pay  same;  Spingam  v.  Rosenfeld,  4  Misc.  523,  24  N.  Y.  Supp. 
733,  sustaining  right  of  creditor  of  partner  to  enforce  firm's  agreement  to  pay 
partner's  debt  for  goods  contributed;  Wheat  v.  Rice,  97  N.  Y.  296,  denying 
right  of  creditors  of  partnership  to  enforce  agreement  of  third  person  with  firm 
to  pay  specified  proportion  of  firm  debts;  dissenting  opinions  in  Blood  y.  Kane, 
130  N.  Y.  614,  15  L.R.A.  490,  29  N.  E.  994;  Dunning  v.  Leavitt,  85  N.  Y.  30, 
39  A.  R.  617, — on  right  of  third  person  to  enforce  promise  of  one  to  pay  an- 
other's debt;  Wise  v.  Morgan,  13  Daly,  402,  on  enforcement  of  promise  to  pay 
another's  debts. 

Cited  in  notes  in  71  A.  S.  R.  202,  on  right  to  enforce  contract  to  pay  another 
person's  debt;  9  L.R.A.(N.S.)  96,  99,  on  rule  that  assumption  of  debts  on  dis- 
solution of  partnership  is  for  benefit  of  creditor. 

—  or  purchaser  generally  to  pay  seller's  debts. 

Cited  in  Barker  v.  Pullman's  Palace  Car  Co.  124  Fed.  555,  holding  creditors 
of  selling  corporation  entitled  to  enforce  promise  of  buying  corporation  to  pay 
seller's  debts  as  part  of  purchase  price  of  property;  Re  Dresser,  68  C.  C.  A.  207, 
135  Fed.  495;  Bennett  v.  Draper,  139  N.  Y.  266,  34  N.  E.  791;  King  v.  Isreal, 
19  Misc.  169,  43  N.  Y.  Supp.  306;  Brown  v.  Curran,  14  Hun,  260;  Maxfield  v. 
Schwartz,  43  Minn.  221,  45  N.  W.  429,— holding  firm  creditors  entitled  to  en- 
force agreement  by  purchaser  of  firm  stock  to  pay  firm  debts;  Riordan  v.  First 
Presby.  Church,  6  Misc.  84,  26  N.  Y.  Supp.  38,  holding  promise  by  grantee  of 
land  to  pay  medical  expenses  of  grantor  enforceable  by  one  rendering  medical 
services. 

—  Of  pnrcliaser  to  pay  mortgage. 

Cited  in  Rush  v.  Dilks,  43  Hun,  282;  Boyle  v.  Youmans,  29  N.  Y.  S.  R.  888, 
9  N.  Y.  Supp.  14, — ^holding  mortgagee  entitled  to  enforce  promise  of  vendee 
aasiuning  mortgage  to  pay  same;  Lahmers  v.  Schmidt,  35  Minn.  434,  29  N.  W. 
169,  sustaining  right  of  holder  of  mortgage  to  enforce  promise,  founded  upon 
consideration,  of  one  to  pay  mortgagor's  debt. 
Agreement  within  statute  of  frauds. 

Cited  in  Wright  v.  Carman,  47  N.  Y.  S.  R.  125,  19  N.  Y.  Supp.  696,  holding 
agreement  of  new  partnership  to  pay  debts  of  old  not  within  statute  of  frauds. 
Rights  passing  hy  assignment. 

Cited  in  Sheridan  v.  Presas,  18  I^sc.  180,  41  N.  Y.  Supp.  451,  holding  assign- 
ment debt  not  included  in  pledgee's  gift  of  pledged  property. 

Cited  in  note  in  23  L.R.A.  331,  on  right  to  set-off  against  assignee  of  com- 
mercial ]>aper  in  case  of  special  contracts. 
PrlTlty   of   contract. 

Cited  in  Frank  v.  New  York,  L.  E.  &  W.  R.  Co.  7  N.  Y.  S.  R.  814,  holding 
that  no  privity  of  contract  exists  between  lessor  and  assignee  of  lease. 

Qted  in  reference  note  in  37  A.  D.  270,  on  negotiability  of  separate  instru- 
ment guaranteeing  bill  or  note. 

SI    AM.   REP.    58«,    WBISM£R   v.    DOUGLAS,    «4    N.    Y.    91. 
For  what  purpose  tax  may  be  assessed. 

Cited  in  Austin  v.  Coggeshall,  12  R.  I.  329,  34  A.  R.  648,  holding  tax  to  de- 
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fray  expense  of  ball  given  by  city  to  foreign  guests,  void;  Deady  v.  Lyons,  39 
App.  Div.  139,  57  N.  Y.  Supp.  448,  holding  tax  levied  by  village  to  aid  county 
in  repairing  buildings,  void;  Sutherland  Innes  Co.  v.  Evart,  30  C.  C.  A.  293, 
58  U.  S.  App.  335,  86  Fed.  597,  holding  tax  in  aid  of  private  manufacturinpf 
enterprise,  void. 

Cited  in  reference  note  in  8  A.  S.  R.  510,  on  what  impositions  may  be  sus- 
tained as  exercise  of  taxing  power. 

Cited  in  notes  in  16  A.  S.  R.  366,  3u7,  on  purposes  which  justify  imposition 
of  taxes  or  assessments;  16  A.  S.  R.  370,  on  right  to  tax  for  private  business 
enterprises;  14  L.R.A.  478,  on  right  to  appropriate  money  or  levy  taxes  to  aid 
business  enterprises. 

Validity  of  reassessment. 

Cited  in  Frederick  v.  Seattle,  13  Wash.  428,  43  Pac.  364,  holding  regular 
reassessment  for  local  improvement  valid  after  prior  assessment  void  for  fail- 
ure to  comply  with  statute. 

Validity   of   public   bonds. 

Cited  in  Potter  v.  Greenwich,  26  Hun,  326,  holding  town  bonds  to  run  shorter 
time  than  allowed  by  statute,  void. 

Cited  in  note  in  51  A.  S.  R.  858,  on  estoppel  of  municipality  from  denying 
validity  of  its  bonds. 

—  As  dependent  on  purpose  for  which  Issued. 

Cited  in  Cole  v.  La  Grange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup.  Ct.  Rep.  416; 
Williams  v.  Duanesburgh,  66  N.  Y.  129;  People  ex  rel.  Sluiter  v.  Holstein- 
Friesian  Asso.  41  Hun,  439, — holding  public  bonds  in  aid  of  private  enterprise, 
void;  Calhoun  v.  Millard,  121  N.  Y.  69,  8  L.R.A.  248,  24  N.  E.  27,  holding 
validity  of  bonds  issued  in  aid  of  railroad  recognized  by  town  after  long  delay 
without  protest;  dissenting  opinion  in  People  v.  Budd,  117  N.  Y.  1,  15  A.  S.  R. 
460,  5  L.R.A.  559,  22  N.  E.  670;  People  ex  rel.  Annan  v.  Walsh,  7  N.  Y.  Grim. 
Rep.  223, — on  validity  of  public  bonds  in  aid  of  private  enterprise. 

Cited  in  note  in  98  A.  D.  668,  on  what  is  public  purpose  for  which  municipal 
bonds  may  be  issued. 
Validity  of  statute  or  ordinance. 

Cited  in  Denver  v.  Hallett,  34  Colo.  393,  83  Pac.  1066,  holding  ordinance  not 
responsive  to  question  voted  on  as  to  issue  of  bonds,  void;  Re  Jacobs,  98  N.  Y. 
98,  50  A.  R.  636,  2  N.  Y.  Crim.  Rep.  539,  holding  statute  prohibiting  manufac- 
ture of  cigars  in  tenement  houses,  unconstitutional;  Sun  Printing  &  Pub.  Asso. 
v.  New  York,  9  App.  Div.  230,  40  N.  Y.  Supp.  607,  holding  rapid  transit  act, 
constitutional;  Re  Greene,  166  N.  Y.  485,  61  N.  E.  183  (affirming  65  App.  Div. 
475,  67  N.  Y.  Supp.  291),  holding  statute  vacating  judgment  in  favor  of  county 
and  granting  new  trial,  unconstitutional;  Bidwell  v.  Murray,  40  Hun,  190,  hold- 
ing statute  permitting  recovery  for  negligent  injuries  on  highway,  constitu- 
tional; Bowe  V.  United  States  Reflector  Co.  2  How.  Pr.  N.  S.  440,  8  N.  Y.  Qv. 
Proc.  Rep.  33,  36  Hun,  407,  holding  statute  permitting  sheriff  to  hold  attached 
property  after  vacation  of  warrant  until  costs  paid,  unconstitutional. 

Cited  in  note  in  6  L.R.A.  622,  on  unconstitutionality  of  class  legislation. 

—  Civil  damage  act. 

Cited  in  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  A.  R.  323,  holding  statute  per- 
mitting recovery  for  damages  resulting  from  sales  of  intoxicating  liquors,  valid. 
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—  As  to  purposes  for  which  private  property  may  be  taken. 

Cited  in  Re  Buffalo,  39  N.  Y.  S.  R.  281,  holding  statute  authorizing  taking 
of  lands  for  public  park,  valid;  Opinion  of  Justices,  204  Mass.  607,  27  L.R.A. 
(N.S.)  483,  91  N.  E.  405,  holding  that  legislature  cannot  authorize  city  to  ex- 
ercise right  of  eminent  domain  where  ultimate  purpose  is  use  of  property  by 
private  individuals. 
—As  to  chan^  of  nse  of  public  property. 

Cited  in  Webb  v.  New  York,  64  How.  Pr.  10,  holding  statute  providing  for 
public  park  on  land  previously  occupied  as  city  reservoir,  void. 

—  .\s  to  taxation  generally. 

Cited  in  Fuller  v.  Morrison  County,  36  Minn.  309,  30  N.  W.  824,  holding 
statute  legalizing  tax  void  for  failure  to  publish  statement,  valid;  People  v. 
riater  County,  36  Hun,  491,  holding  statute  requiring  county  instead  of  comp- 
troller to  sell  lands  for  nonpayment  of  taxes,  valid;  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  A.  R.  289,  holding  statute  providing  for  assessment  for  local  improve- 
ment without  provision  for  hearing,  unconstitutional;  Spencer  v.  Merchant,  100 
X.  Y.  585,  3  N.  E.  682,  holding  statute  providing  for  assessment  to  cover  cost 
of  local  improvement,  after  invalidity  of  prior  assessment  without  providin*; 
for  hearing,  valid;  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  165  N.  Y.  517,  80 
A.  S.  R.  767,  51  L.R.A.  681,  59  N.  E.  353,  holding  statute  requiring  license  from 
those  harboring  dogs,  money  to  be  paid  to  society  for  prevention  of  cruelty  to 
animals,  unconstitutional;  People  ex  rel.  Murphy  v.  Kelly,  76  N.  Y.  475,  5  Abb. 
N.  C.  383,  holding  statute  permitting  trustees  for  construction  of  bridcre  to 
prosecute  work  costing  more  than  sum  named,  valid;  State  ex  rel.  Wheeler  v. 
Foley,  30  Minn.  350,  15  N.  W.  375,  holding  that  legislature  cannot  compel  taxa- 
tion for  private  purpose. 

—  As  to  purposes  for  which  tax  may  be  levied. 

Cited  in  State  ex  rel.  Douglas  County  v.  Cornell,  53  Neb.  556,  68  A.  S.  R. 
629,  39  L.R.A.  513,  74  N.  W.  59,  holding  statute  authorizing  tax  to  defray  ex- 
penses of  exhibit  at  exposition,  valid;  Peavey  v.  Greenfield,  64  N.  IT.  284,  9 
\tl.  722,  holding  act  authorizing  tax  for  construction  of  school  building  to  be 
leased  for  educational  purposes,  valid;  Board  of  Education  v.  State,  51  Ohio 
St.  531,  46  A.  S.  R.  588,  25  L.R.A.  770,  38  N.  E.  614,  holding  statute  requiring 
board  of  education  to  levy  tax  to  pay  school  warrant,  void;  State  ex  rel.  Gar- 
rett V.  Froehlich,  118  Wis.  129,  99  A,  S.  R.  985,  61  L.R.A.  345,  94  N.  W.  50, 
holding  si-atute  providing  for  taxation  for  treatment  of  inebriates,  void. 
^As  to  purpose  for  which  public  funds  shall  be  applied. 

Cited  in  Parsons  v.  Van  Wyck,  56  App.  Div.  329,  67  N.  Y.  Supp.  1054,  holding 
statute  authorizing  city  to  issue  bonds  to  pay  cost  of  erecting  soldiers*  and 
sailors'  monument,  valid;  Spencer  v.  Merchant,  125  U.  S.  345,  31  L.  ed.  763, 
8  Sup.  Ct,  Rep.  921,  holding  statute  imposing  cost  of  street  on  lands  benefited, 
valid;  Re  Tuthill,  36  App.  Div.  492,  55  N.  Y.  Supp.  657,  holding  statute  em- 
powering commissioners  to  decide  necessity  of  draining  certain  lands  and  assess 
cost  on  lands  benefited,  void;  Re  Strauss,  44  App.  Div.  425,  61  N.  Y.  Supp.  37, 
holding  statute  providing  that  municipal  corporations  shall  pay  expenses  of 
one  indicted  in  connection  with  official  duties,  unconstitutional;  Chapman  v. 
New  York,  168  N.  Y.  80,  85  A.  S.  R.  665,  56  L.R.A.  846,  61  N.  E.  108,  holding 
statute  providing  for  reimbursement  of  police  officer  for  funds  spent  in  defend- 
ing charges  oJ  misconduct,  void. 
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Powers  of  municipal  corporations. 

Cited  in  Eufaula  v.  McNab,  67  Ala.  588,  42  A.  R.  118,  denying  power  of  city 
under  charter  to  buy  ]and  for  exclusive  use  of  animal  fairs;  Castner  y.  Min- 
neapolis, 92  Minn.  84,  99  N.  W.  361,  1  A.  &  E.  Ann.  Cas.  934,  denying  power 
of  city  council  to  reimburse  defeated  candidate  for  expense  of  election  contest; 
Cagwin  v.  Hancock,  22  Hun,  201 ;  Lee  v.  Jefferson  County,  62  How  Pr.  201,— sus- 
taining power  of  county  to  issue  bonds  in  aid  of  railroad;  People  ex  rel.  Rodgers 
V.  Coler,  166  N.  Y.  1,  82  A.  S.  R.  605,  52  L.R.A.  814,  59  N.  E.  716,  sustaining 
right  of  city  to  contract  for  labor,  immune  from  provisions  of  labor  law. 
City  as  bound  by  act  of  officers. 

Cited  in  New  York  v.  Union.  Ferry  Co.  55  How.  Pr.  38,  holding  that  city  is 
not  bound  by  unauthorized  act  of  officers  in  leasing  ferry. 

Cited  in  notes  in  54  A.  S.  R.  92,  on  nonliability  of  municipal  and  private 
corporations  for  acts  of  employees. 

21  AM.  REP.  697,  ROUNDS  t.  DEIiAWARB,  li.  Sk  W.  R.  CO.  64  N.  Y. 

129. 
liiabillty  for  acst  of  servant  or  officer. 

Cited  in  Trabing  v.  California  Nav.  &  Improv.  Co.  121  Cal.  137,  53  Pac.  644; 
Denver  S.  P.  &  P.  R.  Co.  v.  Conway,  8  Colo.  1,  54  A.  R.  537,  5  Pac.  142;  Marsh 
V.  Hand,  40  Hun,  339;  Cate  v.  Schaum,  51  Md.  299,-— holding  master  liable  for 
wilful  tort  of  servant  in  line  of  employment;  The  R.  F.  Cahill,  9  Ben.  352,  Fed. 
Cas.  No.  11,735,  holding  owner  of  tug  not  liable  for  negligent  towing  by  mas- 
ter in  place  forbidden  by  orders;  Ritchi*e  v.  Waller,  63  Conn.  155,  38  A.  S.  R. 
361,  27  L.R.A.  161,  28  Atl.  29,  holding  master  liable  to  one  injured  by  runaway 
team  left  by  servant  unhitched  while  on  own  errand;  Western  U.  Teleg.  Co. 
V.  Satterfield,  34  111.  App.  386,  holding  telegraph  company  liable  for  trespass 
by  lineman  authorized  to  cut  trees  endangering  wires;  Oakland  City  Agri.  t^. 
Industrial  Soc  v.  Bingham,  4  Ind.  App.  545,  31  N.  E.  383,  holding  master  not 
liable  for  assault  by  gate  keeper  provoked  by  one  assaulted;  Crandall  v.  Bou- 
telle,  95  Minn.  114,  103  N.  W.  890,  5  A.  &  E.  Ann.  Cas.  122,  holding  master 
liable  for  failure  of  servants  sent  to  set  up  stove,  to  remove  obstruction  in 
chimney  whereby  vendee  was  asphyxiated;  Compher  v.  Missouri  &  K.  Teleph. 
Co.  127  Mo.  App.  553,  106  S.  W.  536,  holding  master  liable  for  act  of  foreman 
in  whirling  telephone  operator  around  on  revolving  chair  causing  her  to  strike 
obstruction;  Trapp  v.  Du  Bois,  76  App.  Div.  314,  78  N.  Y.  Supp.  505,  holdinj^ 
master  liable  for  libelous  letter  written  by  servant  in  course  of  employment; 
Nowack  V.  Metropolitan  Street  R.  Co.  166  N.  Y.  433,  82  A.  S.  R.  691,  54  L.R.A. 
592,  60  N.  E.  32,  holding 'evidence  that  one  employed  to  take  statements  of  those 
injured  by  railroad  offered  bribe  to  witness,  admissible  in  action  for  negligent 
injuries;  P.  Cox  Shoe  Mfg.  Co.  v.  Gorsline,  63  App.  Div.  517,  71  N.  Y.  Supp. 
619,  holding  master  liable  for  injury  to  goods  by  removal  of  cap  to  water  pipe 
by  servant  repairing  sewer  pipe;  Magar  v.  Hammod,  183  N.  Y.  387,  3  L.R.A. 
(X.S.)  1038,  76  N.  E.  474  (reversing  54  App.  Div.  532,  67  N.  Y.  Supp.  63),  holding 
owner  of  fish  preserve  liable  for  act  of  watchman  in  shooting  one  taking  fish; 
O'Connell  v.  Samuel,  81  Hun,  357,  30  N.  Y.  Supp.  889,  holding  master  liable  for 
assault  by  collector  directed  to  retake  property  sold  under  conditional  sale: 
Griffith  V.  Friendly,  30  Misc.  393,  62  N.  Y.  Supp.  391,  holding  master  liable  for 
assault  by  servant  sent  to  retake  property;  Quinn  v.  Power,  87  N.  Y.  535,  41 
A.  R.  392  (reversing  17  Hun,  102),  holding  ferry  owner  liable  for  act  of  pilot 
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in  deyiating  from  course  thereby  colliding  with  another  boat;  Ochsenbein  v. 
Shapley,  85  N.  Y.  214,  holding  master  directing  servant  to  test  boiler  at  150 
pounds  liable  for  death  of  one  killed  by  explosion  when  carrying  180  pounds  at 
instance  of  customer;  Dealy  v.  Cable,  112  App.  Div.  296,  98  N.  Y.  Supp.  452, 
holding  master  liable  to  10-year  old  boy  injured  while  jumping  on  sleigh  by 
being  hit  by  servant's  whip;  French  v.  Cresswell,  13  Or.  418,  11  Pac.  62,  hold- 
ing master  liable  for  negligence  of  servant  in  permitting  stock  to  trespass; 
Rogahn  v.  Moore  Mfg.  &  Foundry  Ck).  79  Wis.  573,  48  N.  W.  669,  holding  master 
liable  for  injury  to  discharged  servant  by  foreman's  ejecting  him;  Canton  Cot- 
ton Warehouse  Co.  v.  Pool,  78  Miss.  147,  84  A.  S.  R.  620,  28  So.  823,  denying 
liability  of  master  for  practical  joke  played  by  servants  upon  stranger;  Sagers 
T.  Nuckolls,  3  Colo.  App.  95,  32  Pac.  187;  Holler  v.  Ross,  68  N.  J.  L.  324,  96 
A  S.  R.  546,  59  LJIA.  943,  53  AtL  472,— denying  liability  of  master  for  shoot- 
mg  by  servant  employed  to  guard  property  because  trespasser  refused  to  leave; 
Evers  v.  Krouse,  70  N.  J.  L.  653,  66  L.R.A.  592,  58  Atl.  181,  denying  liability 
of  master  for  injury  to  horse  by  servant's  turning  hose  thereon;  Cavanagh  v. 
Dinsmore,  12  Hun,  465,  denying  liability  of  master  for  negligent  injury  by  serv- 
ant when  on  errand  for  friend;  Sandles  v.  Levenson,  78  App.  Div.  306,  79  N. 
Y.  Snpp.  959,  denying  liability  of  master  for  injury  to  trespasser  by  watch- 
man's discharge  of  pistol  by  accident;  McGrath  v.  Michaels,  80  App.  Div.  458, 
SI  N.  Y.  Supp.  109,  denying  liability  of  master  for  assault  by  servant  em- 
ployed to  collect  instalments  on  goods  sold;  Froomkin  v.  Brooklyn  Daily  Eagle 
Co.  113  App.  Div.  443,  99  N.  Y.  Supp.  300,  denying  liability  of  master  for 
assault  by  one  employed  to  deliver  papers;  Kennedy  v.  White,  91  App.  Div. 
475,  86  N.  Y.  Supp.  852,  denying  liability  of  master  to  boy  creating  disturbance 
in  front  of  tenement  house  and  injured  by  janitor  throwing  stick  at  him; 
Panlton  v.  Keith,  23  R.  I.  164,  91  A.  S.  R.  624,  54  L.R.A.  670,  49  Atl.  635, 
denying  liability  of  owner  of  theatre  for  act  of  manager  in  preventing  ofEicev 
serving  process  on  actor;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  136, 
10  LJLA.(N.S.)  367,  96  S.  W.  1073,  denying  liability  of  master  for  death  of 
servant  caused  by  sportive  act  of  another  servant  in  forcing  compressed  air  into 
former's  rectum;  dissenting  opinion  in  Stewart  v.  Cary  Lumber  Co.  146  N.  C. 
47,  59  S.  E.  545;  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  70  L.R.A. 
€27,  38  So.  210,  3  A.  &  E.  Ann.  Caa.  594,— on  liability  of  master  for  act  of  serv- 
ant unconnected  with  employment;  Fowler  v.  Holmes,  24  N.  Y.  S.  R.  299,  3  N. 
Y.  Supp.  816,  holding  it  question  for  jury  whether  master  is  liable  for  assault 
by  servant  having  theatre  tickets  for  exchange,  upon  one  desiring  exchange; 
Collins  V.  -Butler,  179  N.  Y.  156,  71  N.  E.  746  (reversing  83  App.  Div.  12,  81 
K.  T.  Supp.  1074),  holding  it  question  for  jury  whether  master  is  liable  for 
assault  by  clerk  of  store  upon  customer  for  changing  large  for  small  apples  in 
basket;  Brennan  v.  Merchant  &  Co.  205  Pa.  258,  54  Atl.  891,  holding  H  ques- 
tion for  jury  whether  master  is  liable  for  injury  to  boy  falling  under  wheels 
of  wagon  after  being  struck  by  driver;  Davis  v.  Chicago  &  N.  W.  R.  Co.  58 
Wis.  646,  46  A.  R.  667,  17  N.  W.  406,  holding  it  question  for  jury  whether  mas- 
ter is  liable  for  damages  caused  by  explosion  of  boiler  left  unattended  in  high- 
way by  its  servants;  Robards  v.  P.  Bannon  Sewer  Pipe  Co.  130  Ky.  380,  132 
A  8.  R.  394,  18  L.R.A.(N.S.)  923,  113  S.  W.  429,  on  master's  liability  for 
shooting  of  trespasser  by  watchman;  Cunningham  v.  Castle,  127  App.  Div.  580, 
HI  N.  Y.  Supp.  1057  (dissenting  opinion),  on  liability  of  master  for  negligence 
of  diauffeur  while  using  car  for  private  purpose;  Holloway  v.  Kent,  67  Mise. 
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440,  122  N.  Y.  Supp.  684,  holding  department  store  owners  liable  for  act  of 
superintendent  in  causing  arrest  of  alleged  thief;  Wallace  v.  Casey  Co.  132  App. 
Div.  35,  116  N.  Y.  Supp.  394,  holding  that  one  accepting  master's  charity  assumes 
risk  of  servant's  negligence;  Trabing  v.  California  Nav.  &  Improv.  Co.  121  Cal. 
137,  53  Pac.  644;  Kansas  Lumber  Co.  y.  Kansas  Cent.  Bank,  34  Kan.  635,  9 
Pac.  756, — on  liability  of  master  for  wrongful  acts  of  his  servants. 

Cited  in  notes  in  32  A.  D.  511;  35  A.  D.  201, — on  master's  liability  for  wilful 
wrongful,  or  malicious  act  of  servant;  31  A.  S.  R.  807,  on  liability  of  shipowner 
for  acts  of  officer  within  scope  of  authority;  88  A.  S.  R.  796,  on  liability  of 
principal  in  tort  for  assault  and  battery  by  agent;  27  L.R.A.  162,  on  regarding 
wrongful  or  negligent  act  of  servant  or  agent  towards  one  having  no  claim  op 
master  as  latter's  act,  in  case  servant  is  not  obeying  orders;  27  L.R.A.  190, 
on  master's  liability  to  third  person  for  servant's  wilful  and  malicious  acts; 
27  L.R.A.  202,  on  question  for  jury  as  to  master's  civil  responsibility  to  third 
person  for  wrongful  or  negligent  act  by  servant;  17  E.  R.  C.  275,  on  liability 
of  master  for  acts  of  servant  in  scope  of  his  employment;  17  E.  R.  C.  282,  on 
liability  of  master  for  act  of  servant  outside  master's  business. 

—  Liability  of  municipality. 

Cited  in  Scott  v.  New  York,  27  App.  Div.  240,  50  N.  Y.  Supp.  191,  holding 
city  liable  for  injuries  to  one  inflicted  by  employee  of  city  attempting  to  retak« 
property  alleged  to  have  been  stolen;  Palmer  v.  St.  Albans,  60  Vt.  427,  6 
A.  S.  R.  125,  13  Atl.  569,  holding  city  not  liable  for  injuries  resulting  from  neg- 
ligence of  employee  in  piling  tiles  of  which  city  is  not  owner. 
Liability  of  carrier  generally. 

Cited  in  notes  in  32  A.  S.  R.  98,-100,  on  liability  of  carrier  for  assaults  by 
its  servants;  40  A.  R.  227,  228,  on  carrier's  liability  for  wilful  or  wanton  acts 
of  servants;  17  E.  R.  C.  277,  278,  on  liability  of  carrier  for  servant's  acts. 
^  Liability  of  express  company. 

Cited  with  special  approval  in  Richberger  v.  American  Exp.  Co.  73  Miss.  161,  55 
A.  S.  R.  522,  31  L.R.A.  390,  18  So.  922,  holding  express  company  liable  for  as- 
sault by  agent  when  refunding  overcharge. 

—  Liability  of  railroad  company  generally. 

Cited  in  Texas  &  P.  R.  Co.  v.  Scoville,  27  L.R.A.  179,  10  C.  C.  A.  479,  23  U.  8. 
App.  506,  62  Fed.  730,  holding  railroad  liable  for  injuries  resulting  from  run 
away  caused  by  servant's  wanton  use  of  whistle  on  engine;  Conchin  v.  El  Paso 
&  S.  W.  R.  Co.  —  Ariz.  — ,  28  L.R.A.(N.S.)  88,  108  Pac.  260,  holding  railroad 
company  liable  for  injuries  to  trespasser  due  to  wilful  and  wanton  shooting 
by  watchman;  Georgia,  R.  &  Bkg.  Co.  v.  Wood,  94  Ga.  124,  47  A.  S.  R.  146,  21 
S.  E.  288,  holding  railroad  not  liable  to  one  hit  by  a  stone  thrown  by  brake- 
man  at  boy  attempting  to  catch  ride;  Alsever  v.  Minneapolis  &  St.  L.  R,  Co. 
115  Iowa,  338,  56  L.R.A.  748,  88  N.  W.  841,  holding  railroad  liable  for  injury 
to  children  by  act  of  engineer  in  letting  off  blow  cock  to  frighten  them;  Greene 
V.  New  York,  O.  &  W.  R.  Co.  102  App.  Div.  322,  92  N.  Y.  Supp.  424,  holding  rail- 
road company  liable  for  wilful  act  of  servant  in  permitting  locomotive  to  run 
against  person  without  warning;  Gillian  v.  South  &  North  Ala.  R.  Co.  70  Ala. 
268,  denying  liability  of  railroad  for  act  of  conductor  in  pursuing  boy  with 
pistol,  seizing  him  and  carrying  him  oflf  on  train;  Stephenson  v.  Southern  P. 
Co.  93  Cal.  558,  27  A.  S.  R.  223,  15  L.R.A.  475,  29  Pac.  234,  denying  liability 
of  railroad  for  act  of  engineer  in  backing  engine  into  street  car  to  scare  pas- 
sengers; Rhinesmith  v.  Erie  R.  Co.  76  N.  J.  L.*  783,  72  Atl.  15,  holding  company 
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ifl  liable  for  act  of  agent  which  is  contrary  to  rules  of  company,  unless  such  act 
was  wanton  or  not  within  scope  of  employment;  Mars  v.  Deleware  &  H.  Canal 
Co.  54  Hun,  625,  8  N.  Y.  Supp.  107,  denying  liability  of  railroad  company  for 
injuries  caused  by  collision  with  locomotive  maliciously  permitted  by  employee 
to  be  moved  from  switch ;  Rankin  v.  Sievem  &  K.  R.  Co.  58  S.  C.  532,  36  S.  £. 
997,  holding  master  not  liable  for  act  of  servant  empl'^yed  to  clear  right  of  way, 
in  cursing  another;  Waaler  v.  Great  Northern  R.  Co.  22  S.  D.  256,  18  L.R.A. 
(N.S.)  297,  117  N.  W.  140,  holding  railway  company  liable  for  foreman's 
assault  on  landowner  endeavoring  to  prevent  construction  of  fence;  Deans  v. 
Wihnington  &  W.  R.  Co.  107  N.  C.  686,  22  A.  S.  R.  902,  12  S.  E.  77,  holding  rail- 
way company  liable  to  trespasser  only  for  wanton  acts  of  its  servants. 

Cited  in  notes  in  10  L.R.A.(N.S.)  386,  on  master's  liability  for  injury  done  by 
servant  to  third  person  in  operation  of  trains  placed  in  his  custody;  10  L.R.A. 
(N5.)  399,  on  master's  liability  for  injury  by  servant  to  third  persons  in  use  of  ' 
locomotives  and  other  agencies  for  use  of  steam. 

Distinguished  in  Prenderville  v.  Coney  Island  &  B.  R.  Co.  131  App.  Div.  303,  115 
K.  Y.  Supp.  633,  holding  mere  fact  that  conductor  ran  toward  boy  stealing  ride, 
who  became  frightened  and  fell  off,  does  not  render  company  liable  for  injuries 
sustained. 
—  Liability  to  passenger  generally. 

Cited  in  New  Jersey  S.  B.  Co.  v.  Brockett,  21  U.  S.  637,  30  L.  ed.  1049,  7  Sup. 
Ct.  Rep.  1039,  holding  steamboat  company  liable  for  employee's  assault  upon 
passenger  asleep  on  freight;  Randell  v.  Chicago,  R.  I.  &  P.  R.  Co.  102  Mo.  App. 
342,  76  S.  W.  493,  holding  railroad  liable  for  conductor's  assault  upon  pas- 
senger when  ejecting  her;  Haman  v.  Omaha  Horse  R.  Co.  35  Neb.  74,  52  N.  W. 
830,  holding  master  liable  for  assault  on  passenger  in  horse  car  by  conductor 
for  refusal  to  pay  fare  personally;  Cagney  v.  Manhattan  R.  Co.  2  N.  Y.  Supp. 
410,  holding  elevated  railroad  company  liable  for  refusal  of  gateman  to  permit 
to  board  train  passenger  who  had  deposited  ticket  when  gateman  did  not  see 
it;  Rosenberg  v.  Third  Ave.  R.  Co.  47  App.  Div.  323,  61  N.  Y.  Supp.  1052;  Mon- 
nier  v.  New  York  C.  &  H.  R.  R.  Co.  70  App.  Div.  405,  75  N.  Y.  Supp.  321,— hold- 
mg  railroad  company  liable  for  assault  by  conductor  ejecting  passenger  refus- 
ing to  pay  extra  fare;  Flynn  v.  Central  Park  etc.  R.  Co.  17  Jones  &  S.  81, 
bolding  street  car  company  liable  for  act  of  conductor  in  pushing  abusive  pas- 
senger from  moving  car;  Peck  v.  New  York  C.  &  H.  R.  R.  Co.  70  N.  Y.  587, 
(affirming  8  Hun,  286),  holding  railroad  company  liable  for  forcible  removal 
by  brakeman  of  man  attempting  to  enter  car  set  apart  for  females ;  Thorpe  v. 
New  York  C.  &  H.  R.  R.  Co.  13  Hun,  70,  holding  railroad  company  liable  for 
'  wrongful  ejection  of  passenger  by  porter  from  drawing  room  car  used  by  com- 
pany under  contract  with  owner;  Parmeri  v.  Manhattan  R.  Co.  133  N.  Y.  261, 
28  A.  S.  R.  632,  16  L.R.A.  136,  30  N.  E.  1001,  holding  railroad  company  liable 
for  act  of  ticket  agent  in  following  passenger  to  platform  calling  her  counter- 
feiter and  prostitute  and  threatening  arrest;  Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills, 
118  Ind.  221,  20  N.  E.  775;  Rowell  v.  Boston  &  M.  R.  Co.  68  N.  H.  358,  44  Atl. 
488;  Stone  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  88  Wis.  98,  59  N.  W.  457,— holding 
railroad  liable  for  act  of  conductor  of  freight  train  in  ejecting  passenger  from 
train  in  motion;  Artherholt  v.  Erie  Electric  Motor  Co.  27  Pa.  Super.  Ct.  141, 
bolding  liability  of  master  for  injury  to  passenger  assaulted  by  conductor 
for  pulling  bell  question  for  jury. 

Cited  in  notes  in  54  A.  S.  R.  89,  on  master's  liability  for  injuries  by  servants 
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to  passengers  and  trespassers;  12  L.RJL  339,  on  liability  of  carrier  for  remov- 
ing passenger  from  train. 
•^lilabillty  to  trespasser  on  train  or  en^ne. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hendricks,  48  Ark.  177,  3  A.  S.  R. 
220,  2  S.W.  783;  Carter  v.LouisviUe,  N.A.&C.R.C0.  98Ind.  552,  49  A.  R.  780; 
Johnson  ▼.  Chicago,  St.  P.  M.  &  0.  R.  Co.  116  Iowa,  639,  88  N.  W.  811;  Illinois 
C.  R.  Co.  V.  Latham,  72  Miss.  32,  16  So.  757;  Hayes  v.  Southern  R.  Co.  141  N.  C. 
195,  53  S.  E.  847;  Schultz  v.  Third  Ave.  R.  Co.  89  N.  Y.  242  (reversing  14  Jones 
A  S.  211);  Barrett  v.  New  York  C.  &  H.  R.  R.  Co.  45  App.  Div.  225,  61  N.  Y. 
Supp.  9  (prior  appeal  in  92  Hun,  606) ;  Molloy  v.  New  York  C.  &  H.  R.  R.  Co. 
10  Daly,  453;  Folley  v.  Chicago,  R.  I.  &  P.  R.  Co.  16  Okla.  32,  84  Pac.  1090; 
Farber  v.  Missouri  P.  R.  Co.  116  Mo.  81,  20  L.R.A.  350,  22  S.  W.  631,— holding 
railroad  liable  for  tortious  act  of  brakeman  in  driving  trespasser  from  moving 
train;  Chicago,  M.  &  St.  P.  R.  Co.  v.  West,  24  HI.  App.  44,  holding  railroad  lia- 
ble for  injury  to  7-year  old  boy  compelled  by  engineer  to  jump  from  engine  in 
motion;  Amato  v.  Sixth  Ave.  R.  Co.  9  Misc.  4,  29  N.  Y.  Supp.  51,  holding  street 
car  company  liable  for  injuries  to  trespasser  expelled  by  driver  with  unneces- 
sary violence;  Hoffman  v.  New  York  C.  &  H.  R.  R.  Co.  87  N.  Y.  25,  41  A.  R. 
337   (affirming  14  Jones  &  S.  526),  holding  railroad  company  liable  for  act  of 
train  employee  in  kicking  trespassing  boy,  8  years  of  age  from  train  moving  at 
rate  of  10  miles  an  hour;  Lang  v.  New  York,  L.  E.  &  W.  R.  Co.  51  Hun,  603, 
4  N.  Y.  Supp.  565,  holding  railroad  company  liable  for  injuries  to  trespassing 
boy  knocked  from  train  by  brakeman's  throwing  lump  of  coal;  Hewson  v.  In- 
terurban  Street  R.  Co.  95  App.  Div.  112,  88  N.  Y.  Supp.  816,  holding  railroad 
company  liable  for  assault  by  conductor  upon  boy  trespassing  upon  car;  Day 
V.  Brooklyn  City  R.  Co.  12  Hun,  435,  holding  railroad  company  liable  for  injury 
to  boy  called  upon  platform  of  car  by  driver  to  give  him  drink  and  whom  latter 
compelled  to  jump  from  car  in  motion;  Clark  v.  New  York,  L.  E.  &  W.  R.  Co.  40 
Hun,  605,  holding  railroad  company  liable  for  act  of  employee  in  forcing  tres- 
passer from  caboose  by  throwing  water  into  his  face;  Hill  v.  Baltimore  &:  N. 
Y.  R.  Co.  75  App.  Div.  325,  78  N.  Y.  Supp.  134,  holding  railroad  company  liable 
for  injuries  to  one  stealing  ride  whom  brakeman  caused  to  fall  from  car  by 
throwing  piece  of  coal;  Pierce  v.  North  Carolina  R.  Co.  124  N.  C.  83,  44  L.R.A. 
316,  32  S.  E.  399,  holding  railroad  liable  for  tortious  act  of  brakeman  in  throw- 
ing coal  at  boy  on  engine  causing  him  to  be  run  over;  Connaughton  v.  Brooklyn 
A  B.  B.  R.  Co.  13  Misc.  401,  34  N.  Y.  Supp.  243,  denying  liability  of  railroad 
company  for  injury  to  boy  attempting  to  board  train  under  belief  that  en^neer 
was  one  who  had  sent  him  on  errand ;  Lang  v.  New  York,  L.  £.  '&  W.  R.  Co.  80 
Hun,  275,  30  N.  Y.  Supp.  137,  holding  it  question  for  jury  whether  railroad 
company  is  liable  for  act  of  brakeman  in  knocking  from  train  with  lump  of  coal 
11-year  old  boy  who  was  stealing  ride  thereon;  Girvin  v.  New  York  C.  &  H.  R. 
R.  Co.  52  App.  Div.  562,  65  N.  Y.  Supp.  299,  holding  it  question  for  jury  whether 
railroad  company  is  liable  for  act  of  brakeman  in  kicking  trespasser  after  he 
had  been  driven  from  train;  Barry  v.  Union  R.  Co.  105  App.  Div.  520,  94  N. 
Y.  Supp.  449,  holding  it  question  for  jury  whether  railway  company  is  liable 
for  act  of  motorman  in  lunging  at  newsboy,  causing  him  to  fall  from  moving 
car;  Sharp  v.  Erie  R.  Co.  184  N.  Y.  100,  76  N.  E.  923,  6  A.  &  E.  Ann.  Cas.  250, 
holding  it  question  for  jury  whether  railroad  is  liable  for  shooting  of  trespas- 
ser on  train  by  detective. 
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Cited  in  reference  note  in  19  A.  S.  R.  22,  on  liability  of  railroad  company  for 
injuries  to  trespassers  on  train. 

Cited  in  notes  in  59  A.  R.  604,  on  railroad's  liability  for  injuries  to  child 
while  stealing  ride  on  train;  13  LJl^.(N.S.)  364,  on  rights  and  duty  of  rail- 
road company  as  to  ejecting  trespassers  from  moying  train;  13  LJIA.(N.S.) 
368,  on  authority  of  employee  to  eject  trespassers  from  moving  train;  13 
L.RJL(NJS.)  370,  on  malicious  ejection  of  trespasser  from  moving  train. 

Distinguished  in  Lebov  v.  Consolidated  R.  Co.  203  Mass.  380,  26  L.RA.(N.S.) 
265,  89  N.  £.  546,  holding  railroad  company  not  liable  to  trespasser  injured 
while  voluntarily  jumping  from  car  to  avoid  conductor,  and  without  reasonable 
fear  of  assault. 

—Liability  for  arrest  of  passenger. 

Cited  in  Lezinsky  v.  Metropolitan  Street  R.  Co.  31  C.  C.  A.  573,  59  U.  S.  App. 
S88,  88  Fed.  437,  holding  street  railway  company  not  liable  for  unauthorized 
arrest  by  conductor  of  one  refusing  to  pay  fare;  Toomey  v.  Delaware,.L.  &  W. 
E.  Co.  4  Misc.  392,  24  N.  Y.  Supp.  108,  holding  railroad  company  liable  for 
wrongful  arrest  by  conductor,  of  passenger  claimed  to  be  riding  without  paying; 
Lynch  v.  Metropolitan  Elev.  R.  Co.  90  N.  Y.  77,  43  A.  R.  141  (affirming  24  Hun, 
506),  holding  railroad  company  liable  for  unlawful  arrest  by  gate  keeper  of  one 
attempting  to  pass  without  showing  ticket;  Penny  v.  New  York  C.  &  H.  R.  R. 
Co.  34  App.  Div.  10,  53  N.  Y.  Supp.  1043,  denying  liability  of  railroad  for  un- 
lawful arrest  by  railroad  detective  of  one  found  locked  in  baggage  room. 
—Liability  for  arrest  generally. 

Cited  in  Dupre  v.  Childs,  52  App  Div.  306,  65  N.  Y.  Supp.  179,  holding  res- 
taurant owner  liable  for  false  arrest  by  manager  of  one  passing  out  without 
stopping  at  cashier's  desk;  Warren  v.  Dennett,  17  Misc.  86,  39  N.  Y.  Supp.  830, 
holding  restaurant  owner  liable  for  false  arrest  by  manager  for  alleged  refusal 
of  cnstomer  to  pay  board;  Clark  v.  Starin,  47  Hun,  345,  holding  master  liable 
for  wrongful  arrest  of  ticket  taker  by  one  employed  to  perform  police  duty; 
Field  V.  Kane,  99  111.  App.  1;  Knowles  v.  Bullene,  71  Mo.  App.  341;  Craven  v. 
Bloomingdale,  171  N.  Y.  439,  64  N.  E.  169;  Fogarty  v.  Wanamaker,  60  App.  Div. 
433,  69  N.  Y.  Supp.  883;  Simmons  v.  Bloomingdale,  39  Misc.  847,  81  N.  Y.  Supp. 
499;  Staples  v.  Schmid,  18  R.  I.  224,  19  L.R.A.  824,  26  Atl.  193,— holding  master 
liable  for  illegal  arrest  by  salesman,  on  one  alleged  to  have  stolen  goods; 
PhUadelphia,  B.  &  W.  R.  Co.  v.  Stumpo,  112  Md.  571,  77  Atl.  266,  holding  rail- 
road company  not  liable  for  arrest  by  special  officer  without  scope  of  employ- 
ment. 
—Liability  for  collision  between  vehicles. 

Cited  in  Mott  v.  Consumers'  Ice.  Co.  73  N.  Y.  543,  holding  master  liable  for 
wilful  act  of  servant  in  charge  of  ice  wagon  in  driving  into  another's  carriage; 
Baltimore  Consol.  R.  Co.  v.  Pierce,  89  Md.  495,  45  L.R.A.  527,  43  Atl.  940, 
holding  it  question  for  jury  whether  master  is  liable  for  act  of  motormau 
in  maliciously  running  car  into  buggy  at  comer;  Wood  v.  Detroit  City  Street  R. 
Co.  52  Mich.  402,  50  A.  R.  259,  18  N.  W.  124,  holding  it  question  for  jury  whether 
drirer  of  car  was  negligent  in  hitting  wagon;  Cohen  v.  Dry  Dock,  £.  B.  &  B. 
R.  Co.  69  N.  Y.  170,  holding  it  question  for  jury  whether  railway  company  is 
liable  for  act  of  driver  of  horse  car  in  running  into  carriage  stopped  by  blockade 
in  street. 
—  Liability  for  act  of  Janitor. 

Cited  in  Montgomery  v.  Sartirano,  16  App.  Div.  95,  44  N.  Y.  Supp.  1066,  hold- 
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ing  master  liable  to  one  pushed  down  stairs  by  janitor  because  of  former's  use 
of  insulting  language;   Nelson  Business  College  Co.  v.  Lloyd,  60  Ohio  St.  448, 
71  A.  S.  R.  729,  46  L.R.A.  314,  54  N.  E.  471,  denying  liability  of  master  for  as- 
sault of  janitor  because  of  workman's  delay  in  leaving  room. 
Recovery  of  exemplary  damages. 

Cited  in  Lienkauf  v.  Morris,  66  Ala.  406,  holding  exemplary  damages  allow- 
able for  malicious  trespass. 
Conclusiveness  of  finding  by  Jury. 

Cited  in  Naugatuck  Cutlery  Co.  v.  Babcock,  22  Hun,  481;  Brothers  v.  Califor 
nia  Ins.  Co.  20  N.  Y.  S.  R.  207,  3  N.  Y.  Supp.  39 ;  Case  v.  People,  14  Hun,  503,  - 
holding  determination  of  jury  on  disputed  question  of  fact,  conclusive. 

21    AM.   REP.    604,   liANCEY  v.    CLARK,    «4   N.   Y.    209. 
What  constitutes  payment  of  negotiable  instrument.  ' 

Cited  in  Ferree  v.  New  York  Secur.  &  T.  Co.  21  C.  C.  A.  83,  40  U.  S. 
App.  75,  74  Fed.  769,  holding  note  paid,  upon  which  payee,  in  ignorance  of 
maker's  default,  received  payment  at  maturity,  from  guarantor  of  its  col- 
lection; Greening  v.  Patten,  51  Wis.  146,  8  N.  W.  107,  holding  sureties  on 
note  discharged  for  principal  maker's  unwarranted  act,  in  borrowing  money, 
after  maturity,  on  new  note  with  other  sureties,  and  agreeing  that,  when  such 
money  shall  have  been  used  for  purposes  of  first  note,  said  note  shall  be  trans- 
ferred to  new  sureties  as  collateral;  Bockes  v.  Hathorn,  20  Hun,  503,  holding 
coupons  of  other  bondholders,  paid  by  bank,  under  bank's  secret  agreement  to 
purchase  same  from  individual  bondholders;  Wheeler  v.  Bull,  131  Cal.  421,  63 
Pac.  732,  holding  corporation  president's  individual  note  for  corporation's  bene- 
fit, paid  by  bank  so  stamping  it,  in  absence  of  other  agreement,  to  payee  ad- 
vancing money;  Citizens'  Bank  v.  Lay,  80  Va.  436,  holding  note,  left  in  bank 
for  collection,  paid,  in  absence  of  mutual  agreement  to  sell,  although  payee 
notified  bank  of  its  intended  deposit  elsewhere  as  collateral;  First  Nat.  Bank 
V.  Harris,  7  Wash.  139,  34  Pac.  466,  holding  sureties  on  note,  in  maker's  pos- 
session and  pleaded,  after  circulation  and  before  maturity,  as  collateral  to  an- 
other note,  discharged,  on  ground  that  such  possession  raised  presumption  of 
payment;  Cason  v.  Heath,  86  Ga.  438,  12  S.  E.  678,  holding  note  paid  and 
sureties  discharged  by  maker,  who  received  money  from  third  party  to  pur- 
chase from  holder,  but  failed  to  reveal  agency  to  holder;  Webster  v.  Howe 
Mach.  Co.  64  Conn.  394,  8  Atl.  482,  denying  corporation's  liability  on  accom- 
modation draft  on  its  treasurer,  in  favor  of  company  not  bona  fide  purchasers, 
by  reason  of  knowledge  of  nature  of  draft. 

Distinguished  in  Bunker  v.  Langs,  76  Hun,  643,  28  N.  Y.  Supp.  210,  holding 
guarantors  on  note  liable  to  one  payee  and  indorser,  exchanging  note  for  judg- 
ment, recovered  after  default,  against  him,  by  transferee  receiving  same  before 
maturity. 
^By  stranger. 

Cited  in  Lee  v.  Field,  9  N.  M.  436,  64  Pac.  873,  holding  note,  cashed  by 
stranger  bank,  paid  in  absence  of  agreement,  between  it  and  holder  for  its 
purchase;  Binford  v.  Adams,  104  Ind.  41,  3  N.  £.  763,  holding  uncanceled  note 
paid,  where  stranger  to  holder  pays  same,  in  absence  of  evidence  of  mutual 
agreement  to  sell;  Nyss  v.  Grunert,  108  Wis.  38,  83  N.  W.  1095,  holding  note 
presumed  to  be  paid  and  extinguished  where  stranger  takes  it  up  at  bank, 
uncanceled  by  request. 
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Title  to  property  beld  by  broker. 

Cit€d  in  Stnckland  v.  Magoun,  119  App.  Div.  113,  104  N.  Y.  Supp.  425, 
holding  title  to  stock  purchased  by  brokers  and  held  as  security  for  balance 
due  on  purchase  price,  in  customer. 

21   AM.  RSP.    «0«,   CliARK  ▼.  SICKIiER,   «4   N.  T.   231. 
Discbarge  of  sureties. 

Cited  in  United  States  v.  DeVisser,  10  Fed.  642,  holding  sureties  on  ware- 
house bonds  discharged  by  government's  delay  in  sale  of  abandoned  goods ;  Wilker- 
8on  V.  Crescent  Ins.  Co.  64  Ark.  80,  62  A.  S.  R.  152,  40  S.  W.  465,  holding  surety 
on  bond  of  insurance  agent  not  discharged  by  failure  for  three  years  of  com- 
pany to  notify  him  that  princmipal  in  default;  Foster  v.  Gaston,  123  Ind.  96, 
23  N.  E.  1092,  holding  surety  on  building  contract  not  discharged  pro  tanto 
by  obligee's  acceptance  of  note,  of  one  subsequently  becoming  insolvent;  Dwell- 
ing-House  Ins.  Co.  v.  Johnston,  90  Mich.  170,  61  N.  W.  200,  holding  sureties 
on  bond  of  insurance  agent  discharged  by  company's  failure  to  require  state- 
ments from  agent  as  demanded  by  sureties;  McCombs,  v.  Allen,  18  Hun,  190, 
holding  sureties  on  attachment  bond  not  released  by  principal's  discharge  in 
bankruptcy;  Emery  v.  Baltz,  22  Hun,  434  holding  sureties  on  bond  for  faithful 
performance  of  duty  not  discharged  by  principal's  release  from  arrest  upon 
confessing  judgment  for  funds  misapplied;  Hamlin  v.  Klein,  8  App.  Div.  413, 
40  N.  Y.  Supp.  833,  holding  sureties  on  bond  secured  by  mortgage  not  dis- 
charged by  release  of  mortgage  which  is  subsequently  set  aside  ;Kenney  v. 
Masemann,  14  Daly,  379,  holding  surety  discharged  by  obligee's  acceptance  of 
note  from  principal  debtor;  Jackson  v.  Patrick,  10  S.  C.  197,  holding  surety 
not  discharged  by  assignment  for  creditors  by  principal  debtor;  Rosborough 
V.  McAliley,  10  S.  C.  235,  holding  sureties  on  administrator's  bond  discharged 
pro  tanto  by  creditor's  misuse  of  proceeds  of  notes  given  him  by  administrator; 
Rathfon  v.  Meek,  17  Pa.  Dist.  R.  675,  holding  that  agreement  by  holder  of 
note  to  extend  time  of  payment  does  not  relieve  surety  if  without  consideration. 

—  By  delay  in  proceeding  against  principal. 

Cited  in  Converse  v.  Cook,  26  Hun,  44;  Corning  v.  Pond,  29  Hun,  129;  Marsh 
V.  Dunckel,  25  Hun,  167, — holding  surety  on  note  not  discharged  by  holder's 
delay  in  suing  insolvent  maker;  People  v.  White,  28  Hun,  289,  holding  surety 
on  assignee's  bond  not  discharged  by  mere  delay  of  creditor  in  calling  for  ac- 
counting; Tiffany  v.  Willis,  30  Hun,  266,  holding  surety  discharged  by  failure 
to  prosecute  action  against  debtor  within  reasonable  time;  Ducker  v.  Rapp, 
9  Jones  &  S.  235,  holding  surety  for  rent  not  discharged  by  landlord's  in- 
dulgence to  tenant. 

—  By  tender  of  payment. 

Cited  in  Spurgeon  v.  Smitha,  114  Ind.  463,  17  N.  E.  106;  Fisher  v.  Stocke- 
brand,  26  Kan.  666, — holding  surety  on  note  discharged  by  maker's  tender  of 
amount  due  after  maturity;  Crane  v.  Renville  State  Bank,  73  Kan.  287,  85 
Pac.  285,  holding  grantor  on  note  released  by  tender  of  payment. 

—  By  alteration  of  contract. 

Cited  in  White  v.  Life  Asso.  of  America,  63  Ala.  419,  35  A.  R.  45,  holding 
surety  discharged  by  obligee's  alteration  of  contract. 
Surety's  liability  as  fixed  by  Jadgment  against  principal. 

Cited  in  Wheeler  v.  Sweet,  137  N.  Y.  435,  33  N.  E.  483,  holding  that  lia- 
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bility  of  sureties  on  indemnity  bond  given  sheriff  making  levy  is  not  fixed  by 
judgment  against  latter  who  did  not  permit  former  to  defend. 

21   AM.  REP.    600,   PATTERSON  ▼.   BIRDSAIili,   64   N.  Y.   204. 
What  contracts  are  nsarlons. 

Cited  in  VanBeil  v.  Fordney,  79  Ala.  76,  holding  that  mortgage  is  not 
rendered  usurious  by  subsequent  agreement  to  pay  illegal  interest  for  for- 
bearance; Allison  y.  Schmitz,  31  Hun,  106;  Humphrey  v.  McCauley,  55  Ark. 
343,  17  S.  W.  713, — holding  that  valid  security  is  not  rendered  void  because 
embraced  in  security  tainted  with  usury;  Fleischmann  v.  Stern,  24  Hun,  263, 
61  How.  Pr.  124,  holding  that  right  to  recover  on  demand  for  goods  sold  is 
not  affected  by  taking  note  tainted  with  usury;  Gans  v.  Lancaster,  169  N.  Y. 
357,  58  L.RA.  151,  62  N.  E.  413,  32  N.  Y.  Civ.  Proc.  Rep.  300,  holding  con- 
tract to  extend  time  of  payment  of  mortgage  debt  between  mortgagee  and 
grantee  of  premises  by  which  latter  agrees  to  pay  mortgage  debt  and  sum  above 
legal  interest,  usurious;  Wyeth  v.  Braniff,  84  N.  Y.  627,  holding  agreement  to 
give  more  than  legal  interest  for  loan  and  assign  judgment  as  security,  usurious. 

Cited  in  notes  in  55  A.  D.  398,  on  effect  of  previous  usury  on  substituted  se- 
curities; 10  L.R.A.  459,  on  usury  as  defense. 
Right  of  subrogation. 

Cited  in  Columbus,  S.  &  H.  R.  Co.'s  Appeal,  48  C.  C.  A.  275,  109  Fed.  177, 
holding  stockholders  buying  property  of  corporation  under  reorganization  agree- 
ment and  paying  debts,  entitled  to  be  subrogated  to  rights  under  mortgag3s 
as  against  unforeclosed  junior  mortgage;  Watts  v.  Eufaula  Nat.  Bank,  76 
Ala.  474,  holding  surety  on  official  bond  paying  defalcations,  entitled  to  be 
subrogated  to  statutory  rights  of  state;  Rosencrans  v.  Schnacke,  13  111.  App. 
216;  Campbell  v.  Campbell,  23  Abb.  N.  C.  187,  5  N.  Y.  Supp.  171,  1  Silv.  Sup. 
Ct.  140;  Passumpsic  Sav.  Bank  v.  Weeks,  59  N.  H.  239;  Sidener  v.  Pavey,  77 
Ind.  241, — holding  creditor  paying  mortgage  on  representation  that  no  other 
liens  exist  against  property  entitled  to  be  subrogated  to  rights  under  mort- 
gage so  paid;  Amick  v.  Woodworth,  58  Ohio  St.  86,  50  N.  K  437,  holding  one 
advancing  money  to  discharge  lens,  entitled  to  be  subrogated  to  rights  of 
lienors  upon  mortgage  being  found  defective;  Southern  Bldg.  &  L.  Asso.  ▼. 
Page,  46  W.  Va.  302,  33  S.  E.  336,  holding  one  advancing  money  to  discharge 
trust  deed  on  assurance  that  title  clear,  entitled  to  have  original  trust  kept 
alive  as  against  encumbrance  by  title  bond;  Trible  v.  Nichols,  53  Ark.  271,  22 
A.  S.  R.  190,  13  S.  W.  796,  denying  right  of  subrogation  upon  necessary  to 
resort  to  usurious  agreement. 

Cited  in  note  in  5  L.R.A.  (N.S.)  844,  on  right  of  one  advancing  money  to 
pay  off  a  lien  upon  security  which  proves  defective  to  be  subrogated  to  such 
lien  or  encumbrance. 

Distinguished  in  Perkins  v.  Hall,  105  N.  Y.  539,  12  N.  £.  48,  denying  equitable 
right  of  subrogation  when  resort  to  void  security  necessary;  Baldwin  v.  Moffett, 
94  N.  Y.  82  (affirming  26  Hun,  209),  holding  that  one  advancing  money  to 
pay  prior  mortgage  is  not  entitled  to  be  subrogated  to  rights  under  such  mort- 
gage where  new  mortgage  declared  usurious  since  right  of  subrogation  is  in- 
seperable  part  of  usurious  agreement. 
ReviTal  of  security  or  debt. 

Cited  in  Russell  v.  Nelson,  99  N.  Y.  119,  1  N.  E.  314,  holding  mortgage  debt 
revived  by  decree  canceling  satisfacticm  price;    Roundtree  t.   Brinson,  98    K. 
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C,  107,  3  S.  W.  747,  holding  original  demand  revived  by  security  becoming  void 
for  usury;  Swift  v.  Hart,  36  Hun,  128;  Terwilliger  v.  Beecher,  34  N.  Y.  S.  R. 
380,  11  N.  Y.  Supp.  834;  Renick  v.  Ludington,  20  W.  Va.  611,— -holding  debt 
discharged  by  illegal  security  properly  revived  as  against  other  creditors  by 
decree  that  security  illegal;  Underbill  v.  Crennan,  26  Hun,  669,  sustaining 
rigfat  to  have  prior  valid  mortgages  re-established  after  cancelation  and  merger 
into  one  mortgage  void  for  usury. 

31  AM.  RET.   612,  WHITE  v.   CONTINENTAIi  NAT.  BANK,   64  N.  Y.* 
316. 

Bights  of  one  paying  forged  or  altered  instriunent. 

Cited  in  Leather  Mfrs.  Nat.  Bank  v.  Merchants'  Nat.  Bank,  128  U.  S.  26,  32 
L.  ed.  342,  9  Sup.  Ct.  Hep.  3,  holding  bank  paying  check  on  forged  indorsement 
entitled  to  recover  from  one  to  whom  money  so  paid;  Crocken- Wool  worth  Nat. 
Bank  v.  Nevada  Bank,  139  Cal.  664,  96  A.  S.  R.  169,  63  L.R.A.  246,  73  Paic.  466, 
holding  that  drawee  bank  paying  raised  check  under  belief  that  it  had  not 
been  altered  is  not  entitled  to  compel  collecting  bank  to  refund  excess  after 
funds  turned  over  to  payee;  Onondaga  County  Sav.  Bank  v.  United  States,  12 
C.  C.  A.  407,  26  U.  S.  App.  377,  64  Fed.  703;  First  Nat.  Bank  v.  First  Nat. 
Bank,  4  Ind.  App.  355,  51  A.  S.  R.  221,  30  N.  E.  808;  German  Sav.  Bank  v. 
Citizens'  Nat.  Bank,  101  Iowa,  630,  63  A.  S.  R.  399,  70  N.  W.  769,— holding 
bank  paying  forged  check  liable  to  depositor  for  sum  paid;  Flannagan  v.  Na- 
tional Bank,  18  N.  Y.  S.  R.  826,  2  N.  Y.  Supp.  488,  holding  that  drawer  of 
draft  subsequently  raised  is  not  liable  thereon  to  one  paying  apparent  face 
value  in  good  faith;  Third  Nat.  Bank  v.  Merchants'  Nat.  Bank,  76  Hun,  476, 
27  N.  Y.  Supp.  1070;  National  Park  Bank  v.  Seaboard  Bank,  114  N.  Y.  28,  11 
A  S.  R.  612,  20  N.  E.  632  (affirming  44  Hun,  49),  holding  that  drawee  bank 
paying  raised  draft  to  correspondent  receiving  same  for  collection  is  not  en- 
titled to  compel  latter  to  repay  excess  where  proceeds  have  been  paid  over  to 
principal;  Oppenheim  v.  West  Side  Bank,  22  Misc.  722,  60  N.  Y.  Supp.  148; 
Continental  Nat.  Bank  v.  Tradesmans'  Nat.  Bank,  36  App.  Div.  112,  65  N.  Y. 
Supp.  646,  holding  drawee  bank  paying  raised  draft  entitled  to  recover  sum 
paid  without  negligence;  Smith  v.  State  Bank,  54  Misc.  660,  104  N.  Y.  Supp. 
750,  holding  accomodation  indorser  or  raised  check  liable  to  bank  paying  same 
for  difference  between  original  amount  and  sum  to  which  raised;  People  ex 
rel.  Kelly  v.  Aitken,  19  Hun,  227,  holding  that  one  indorsing  draft  at  request 
of  drawee  bank,  receiving  nothing  therefor,  is  not  liable  to  latter  where  for 
sum  to  which  bill  had  been  raised;  Birmingham  Nat.  Bank  v.  Bradley,  103  Ala. 
109,  49  A.  S.  R.  17,  16  So.  440,  sustaining  right  of  indorsee  to  recover  from  en- 
dorser sum  given  for  forged  check  on  ground  of  former's  guarantying  signa- 
tures; United  States  v.  National  Exch.  Bank,  214  U.  S.  302,  63  L.  ed.  1006,  29 
Sup.  Ct.  Rep.  665,  16  A.  &  E.  Ann.  Cas.  1184,  holding  that  United  States  can 
recover  back  payments  on  forged  indorsements  of  pension  checks;  Bank  of 
Hamilton  v.  Imperial  Bank,  27  Ont.  App.  Rep.  690,  holding  bank  entitled  to  re- 
cover back  money  paid  on  raised  certified  check  where  it  gave  immediate  notice. 

Cited  in  reference  notes  in  26  A.  R.  260,  on  alteration  as  affecting  liability  on 
negotiable  instrument;  11  A.  S.  R.  616,  on  rights  of  one  paying  forged  check 
or  draft. 

Cited  in  notes  in  17  A.  S.  R.  896,  on  right  of  drawee  to  recover  back  money 
paid  on  rair^  or  altered  check  or  draft;  17  A.  S.  R.  899,  on  required  time  for 
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notice  of  forgery  and  demand  of  restitution,  by  one  paying  money  on  forged 
instrument;  86  A.  S.  R.  124,  on  right  to  recover  money  paid  on  altered  instru- 
ment; 94  A.  S.  R.  642,  on  right  to  recover  back  payment  of  check  obtained 
through  forged  indorsement  against  persons  indorsing  after  the  forgery;  2  L. 
R.A.  96,  on  liability  of  bank  paying  altered  check;  12  L.R.A.  793,  on  liability 
of  banker  who  pays  money  on  a  forged  check. 

Gnaranty  of  genuineness  of  negotiable  Instrnments  and   indorsements 
thereon. 

Cited  in  Clifford  Bkg.  Co.  v.  Donovan  Commission  Co.  195  Mo.  262,  94  S.  W. 
527,  holding  genuineness  of  drawer's  signature  guaranteed  by  drawee  accept- 
ing bill;  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N.  Y.  74,  43  A.  R.  655,  holding 
drawee  of  check  not  estopped  to  deny  genuineness  of  payee's  indorsement;  Sus- 
quehanna Valley  Bank  v.  Loomis,  85  N.  Y.  207,  39  A.  R.  652,  holding  genuine- 
ness of  draft  not  warranted  by  one  indorsing  same  because  holder  unknown  to 
bank;  Crawford  v.  West  Side  Bank,  100  N.  Y.  60,  53  A.  R.  152,  2  N.  E.  881, 
(affirming  17  Jones  &  S.  68) ;  National  City  Bank  v.  Westcott,  118  N.  Y.  468, 
16  A.  S.  R.  771,  23  N.  E.  900;  National  Bank  v.  Manufacturers'  &  T.  Bank,  122 
N.  Y.  367,  25  N.  E.  355  (affirming  16  N.  Y.  St.  R.  630)  ;  Lennon  v.  Grauer,  159 
N.  Y.  433,  54  N.  E.  11, — holding  genuineness  of  antecedent  signatures  on  note 
warranted  by  subsequent  indorser;  Donohoe  v.  Meeker,  35  App.  Div.  43,  64  N. 
Y.  Supp.  286,  holding  validity  of  notes  guaranteed  by  indorsement;  New  York 
Produce  Exch.  Bank  v.  Twelfth  Ward  Bank,  135  App.  Div.  62,  119  N.  Y.  Supp. 
088,  holding  that  indorsement  by  bank  ''indorsements  guaranteed"  is  guaranty 
of  genuineness  of  whole  instrument  including  indorsements,  excepting  only  sig- 
nature of  drawee. 

Cited  in  notes  in  3  E.  R.  C.  745;  4  E.  R.  C.  636, — on  acceptance  as  guaranty 
of  genuineness  of  drawer's  signature. 
Effect  of  delay  in  returning  forged  check. 

Cited  in  Harlem  Co-op.  Bldg.  &  L.  Asso.  v.  Mercantile  Trust  Co.  10  Misc.  680, 
31  N.  Y.  Supp.  790;  Janin  v.  London  &  S.  F.  Bank,  92  Cal.  14,  27  A.  8.  R. 
82,  14  L.R.A.   320,  27  Pac.   1100,--holding  that  depositor's  delay  in  returning  * 
forged  check  to  bank  which  had  been  paid  and  charged  to  his  account  is  no 
defense  to  action  against  bank,  unless  bank  injured  thereby. 
Proof  In  equitable  assumpsit. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Manchester,  16  R.  I.  308,  16  Atl. 
76,  holding  one  maintaining  equitable  assumpsit  for  money  had  and  received, 
bound  to  show  duty  in  nature  of  trust  in  his  favor  resting  on  defendant. 

21   AM.  REP.   617,  BRIGGS  ▼.  PARTRIDGE,   64  N.  T.   857. 
Enforcement  of  contract  by  or  against  parties  not  named. 

Cited  in  Henricus  v.  Englert,  137  N.  Y,  488,  33  N.  E.  550,  holding  only  par- 
ties to  bond  entitled  to  enforce  same;  Spencer  v.  Huntington,  100  App.  Div. 
463,  34  N.  Y.  Civ.  Proc.  Rep.  300,  91  N.  Y.  Supp.  561,  holding  that  parties 
not  mentioned  in  sealed  contract  for  purchase  of  stocks  are  not  liable  thereon 
where  same  made  for  their  benefit  by  one  signing  same;  Clowes  v.  Berckmans, 
58  App.  Div.  488,  09  X.  Y.  Supp.  340,  holding  that  sealed  contract  executed 
by  administrator  without  naming  heirs  for  settlement  of  partnership  affairs 
cannot  be  enforced  against  heirs;  Baxter  v.  Camp,  71  Conn.  245,  71  A.  S.  R. 
169,  42  L.R.A.  514,  41  Atl.  803,  denying  right  of  son  to  maintain  action  on  pro- 
mise of  man  to  pay  his  wife  or  her  son,  if  living,  a  certain  sum  of  money  upon 


Digitized  by 


Google 


129  NOTES  ON  AMERICAN  REPORTS.  [612-617 

death  of  wife;  New  England  Dredging  Co.  v.  Rockport  Granite  Co.  149  Mass. 
381,  21  N.  E.  947,  denying  right  of  partner  to  enforce  dredging  contract  under 
seal  entered  into  by  copartner  alone;  Payne  v.  Smith,  28  Hun,  104,  denying  lia- 
bility of  partner  not  mentioned  in  mortgage  given  by  copartner  covering  land 
intended  for  firm;  Williams  v.  Magee,  76  App.  Div.  612,  78  N.  Y.  Supp.  550, 
denying  right  of  surviving  partner  to  enforce  contract  made  for  benefit  of  firm 
but  not  showing  interest  of  firm  therein;  Patrick  v.  Underwood,  17  Misc.  646, 
40  X.  y.  Supp.  193,  denying  right  to  charge  one  as  indorser  on  note  on  ground 
that  ostensible  party  indorsed  as  agent. 
Principal  or  agent  as  party  to  enforce  contract  signed  by  latter. 

Cited  in  Nevins  v.  Gardner,  1  N.  Y.  City  Ct.  Rep.  407;  Wiehle  v.  Safford,  27 
Misc.  562,  58  N.  Y.  Supp.  298;  Kilpatrick  v.  American  West  Africa  Trading 
Co.  59  Misc.  180,  110  N.  Y.  Supp.  381;  Milliken  v.  Western  U.  Teleg.  Co.  110 
y.  Y.  403,  1  L.R.A.  281,  18  N.  E.  251,-- susUining  right  of  undisclosed  princi- 
pal to  enforce  contract  made  by  agent  with  third  party;  Fongera  v.  Cohn,  2 
N.  Y.  City  Ct.  Rep.  253,  sustaining  right  of  undisclosed  principal  to  sue  in  own 
name  on  oral  lease  made  by  agent;  Pelletreau  v.  Brennan,  113  App.  Div.  806, 
99  N.  Y.  Supp.  955,  sustaining  right  of  principal  to  maintain  action  on  un- 
sealed contract  for  sale  of  land  signed  by  agent  in  own  name;  Ferris  v.  Snow, 
124  Mich.  559,  83  N.  W.  374;  Kelly  v.  Thuey,  102  Mo.  522,  15  S.  W.  62,— hold- 
ing agent  for  disclosed  principal  signing  in  own  name  contract  to  purchase 
land,  not  principal,  proper  party  to  enforce  specific  performance;  Loeb  v.  Bar- 
ns, 60  N.  J.  L.  382,  13  Atl.  602,  holding  action  on  lease  signed  by  "H.  B., 
agent"  required  to  be  brought  in  his  name  and  not  in  name  of  principal; 
Pearsall  v.  Hirsh,  27  Jones  &  S.  410,  14  N.  Y.  Supp.  305;  Long  v.  Poth,  16 
Misc.  85,  37  N.  Y.  Supp.  670;  Denike  v.  De  Graaf,  87  Hun,  61,  33  N.  Y.  Supp. 
1015;  Schaefer  v.  Henkel,  756  N.  Y.  378,  7  Abb.  N.  C.  1,  57  How.  Pr.  97,— 
holding  one  signing  sealed  lease  as  agent,  and  not  principal,  party  to  maintain 
action  thereon;  Beardsley  v.  Duntley,  69  N.  Y.  577,  holding  wife  present  dur- 
ing negotiations  and  taking  deed  entitled  to  maintain  action  for  fraud  in 
sealed  contract  of  sale  entered  into  by  husband  as  her  agent  but  in  his  own 
name;  Wbitehouse  v.  Drisler,  37  App.  Div.  525,  56  N.  Y.  Supp.  95;  Van  Allen 
v.  Peabody,  112  App.  Div.  57,  97  N.  Y.  Supp.  1119;  Stanton  v.  Granger,  125 
App.  Div.  174,  109  N.  Y.  Supp.  134;  Johnston  v.  Donvan,  50  Hun,  215,  2  N.  Y. 
Supp.  858;  Moore  v.  Granby  Min.  &  Smelting  Co.  80  Mo.  86;  McDonald  v.  Bach, 
29  Misc.  96,  60  N.  Y.  Supp.  557, — denying  right  of  undisclosed  principal  to 
enforce  sealed  contract  for  purchase  of  lands  executed  by  agent  in  own  name; 
Melcher  v.  Kreiser,  21  Misc.  159,  47  N.  Y.  Supp.  71,  denying  right  of  one  sign- 
ing lease  in  own  name  as  "agt.  &  atty."  to  sue  for  rent  in  own  name  as  agent 
for  another. 

Cited  in  note  in  29  L.R.A.(N.S.)    473,  on  character  of  contract  as  affecting 
right  of  undisclosed  principal  to  sue  thereon. 

Distinguished  in  Whelpley  v.  Ross,  25  App.  D.  C.  207,  denying  right  of  undis- 
closed principal  to  enforce  contract  under  seal  made  by  agent. 
Liability  of  principal. 

Cited  in  Exchange  Bank  v.  Hubbard,  10  C.  C.  A.  295,  26  U.  S.  App.  133,  C? 
Fed.  112,  holding  principal  liable  for  loan  to  agent  on  latter*a  drafts  on  princi- 
pal; Williams  v.  Uncompahgre  Canal  Co.  13  Colo.  469,  22  Pac.  806,  holding  me- 
•ehanic's  lien  enforceable  under  contract  with  agent  of  owner  of  premises;  Re 
Bateman,  7  Misc.  633,  28  N.  Y.  Supp.  36,  holding  principal  relieved  of  liability 
Am.  Rep.  Vol.  XVI.— 9. 
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on  contract  by  party's  election  to  hold  agent;  Cortland  Wagon  Co.  y.  Lynch,  82 
Hun,  173,  31  N.  Y.  Supp.  325,  holding  principal  not  bound  by  note  signed  by 
another  as  "agent";  Hill  v.  Miller,  76  N.  Y.  32,  holding  principal  bound  by 
contract  signed  "Thos.  Mills,  agent,  for  P.  R.  Miller;"  Cohn  v.  Borst,  36  Hun, 
562,  holding  lodge  liable  on  lease  signed  in  name  of  lodge  by  certain  members 
us  committee;  Banner  v.  McCahill,  30  N.  Y.  S.  R.  305,  8  N.  Y.  Supp.  916,  hold- 
ing wife  not  liable  for  contract  for  materials  for  house  on  her  land  made  with 
husband  without  her  authority;  Hensler  v.  Sefrin,  19  Hun,  564,  holding  wife  re- 
ceiving purchase  price  bound  by  contract  of  sale  of  her  lands  made  by  husband 
in  his  own  name;  Kiersted  v.  Orange  &  A.  R.  Co.  69  N.  Y.  343,  25  A.  R. 
199,  55  How.  Pr.  51  (reversing  54  How.  Pr.  29),  holding  that  sealed  lease  ex- 
ecuted by  agent  as  lessee  in  own  name  does  not  bind  principal  although  agency 
is  recited  in  instrument;  Rutherford  v.  Montgomery,  14  Tex.  Civ.  App.  319, 
37  S.  W  625,  holding  principal  accepting  proceeds  of  sale  of  land  bound  by  per- 
sonal warranties  of  agent  making  conveyance;  Dean  v.  De  Wolf,  16  Hun,  180, 
denying  liability  of  principal  on  contract  of  employment  clearly  intended  to  be 
made  with  agent  only;  Anderson  y.  Conner,  43  Misc.  384,  87  N.  Y.  Supp.  449, 
holding  sealed  lease  executed  by  agent  without  authority,  voidable;  Merchants' 
Bank  v.  Griswold,  72  N.  Y.  472,  28  A.  R.  159,  holding  agent  authorized  to 
draw  draft  in  his  own  name  by  power  of  attorney  to  draw  "as  my  agent." 

Cited  in  notes  in  25  A.  D.  562,  on  liability  of  principal  under  agent's  written 
contract;  27  A.  D.  344,  345,  on  ratification  of  unauthorizezd  execution  of  writ- 
ten instrument;  55  A.  D.  344,  on  power  of  agent  authorized  by  parol  to  exe- 
cute contract  for  sale  of  land  in  vendor's  name. 

Distinguished  in  Car  ley  v.  Potts,  24  Hun,  571,  holding  principal  bound  by 
act  of  agent  which  he  ratifies. 
—  Undisclosed  principal. 

Cited  in  Badger  Silver  Min.  Co.  v.  Drake,  31  C.  C.  A.  378,  58  U.  S.  App.  129, 
88  Fed.  48,  holding  undisclosed  principal  not  liable  for  default  of  payments  on 
sealed  contract  of  sale  of  land  to  agent;  Rice  v.  Bush,  16  Colo.  484,  27  Pac.  720, 
holding  imdisclosed  principal  not  bound  by  agent's  sealed  contract  to  convey; 
Williams  v.  Gillies,  75  N.  Y..197  (prior  appeal  in  28  Hun,  175),  holding  princi- 
pal not  bound  by  sealed  contract  entered  into  by  agent  in  his  own  name  pur- 
suant to  oral  authority  by  principal  to  enter  into  contract  to  purchase  lands; 
Farrar  v.  Lee,  10  App.  Div.  130,  41  N.  Y.  Supp.  672,  holding  undisclosed  prin- 
cipal not  mentioned  in  sealed  bond,  signed  by  agent  not  liable  thereon;  Manu- 
facturer's &  T.  Bank  v.  Love,  13  App.  Div.  561,  43  N.  Y.  812;  First  Nat.  Bank  v. 
Turner,  24  N.  Y.  Supp.  793;  Renger  v.  Thalmann,  84  App.  Div.  341,  82  N.  Y. 
Supp.  846, — denying  liability  of  imdisclosed  principal  on  negotiable  instrument 
executed  by  agent  in  behalf  of  principal;  City  Trust,  S.  D.  &  Suiety  Co.  v. 
American  Brewing  Co.  182  N.  Y.  285,  74  N.  E.  948  (prior  appeal  in  70  App. 
Div.  511,  75  N.  Y.  Supp.  140),  sustaining  right  of  surety  to  recover  from  un- 
disclosed principal  sum  which  he  was  compelled  to  pay  on  liquor  tax  bond 
issued  on  application  of  agent. 

Cited  in  reference  note  in  66  A.  S.  R.  920,  on  liability  of  undisclosed  princi- 
pal. 

Cited  in  note  in  2  A.  D.  518,  as  to  whether  principal  or  agent  is  liable  on  in- 
strument nothing  appearing  therein  as  to  agency. 
liiabillty  of  agent. 

Cited  in  Boyer  t.  Marshall,  5  N.  Y.  S.  R.  431,  holding  note  signed  by  one  a3 
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admiDistrfttor  for  claim  against  estate,  personal  obligation;  Whitford  v.  Laid- 
Icr,  94  N.  Y.  145,  46  A.  R.  131  (reversing  25  Hun,  136) ;  Tucker  v.  Pollock,  21 
R.  I.  317,  43  Atl.  369, — holding  agent  for  disclosed  principal  making  contract 
in  his  own  name  not  personally  liable  thereon;  New  York  &  C.  S.  S.  Co.  v. 
Harbison,  21  Blatchf.  322,  16  Fed.  688,  denying  liability  of  agent  on  contract 
made  for  disclosed  principal. 

Cited  in  note  in  12  L.R.A.  346,  on  responsibility  of  agent  on  his  contract. 
—  Of  nndisclosed  principal. 

Cited  in  Dry  den  v.  Sewell,  2  Alaska,  182,  holding  agent  of  undisclosed  princi- 
pal liable  on  contract;  Tuthill  v.  Wilson,  90  N.  Y.  423,  holding  action  upon 
covenant  in  deed  by  which  grantee  assumes  mortgage  maintainable  against 
covenantor  only,  although  he  acted  as  agent  for  undisclosed  principal;  Benja- 
min V.  Birmingham,  50  Ark.  433,  8  S.  W.  183;  Van  Dyke  v.  Van  Dyke,  123  Ga. 
686,  61  S.  E.  582,  3  A.  &  E.  Ann.  Cas.  978;  Murphy  v.  Kohlsaat,  68  111.  App. 
579;  Von  Steen  v.  Beatrice,  36  Neb.  421,  64  N.  W.  677;  Whitlock  v.  Washburn, 
62  Hun,  369,  17  N.  Y.  Supp.  60;  Benham  v.  Emery,  46  Hun,  156;  Sanger  v. 
Warren,  91  Tex.  472,  66  A.  S.  R.  913,  44  S.  W.  477,--holding  agent  of  undis- 
closed principal  entering  into  contract  under  seal,  and  not  principal,  liable 
thereon;  Barker  R.  &  C.  Co.  v.  Bowman,  11  Kulp,  237,  holding  agent  personally 
liable  where  he  signs  note  without  disclosing  principal;  Clark  v.  Blumenthal,  21 
Jones  ft  S.  211,  holding  agent  personally  liable  on  contract  under  seal  signed 
in  own  name. 
Execatlon  of  Instrument  by  agent. 

Cited  in  note  in  8  E.  R.  C.  639,  on  duty  of  agent  to  execute  instrument  in 
name  of  principal. 
Admissibility  of  parol  evidence. 

Cited  in  Cameron  Coal  Co.  v.  Emanuel,  17  Jones  &.  S.  77,  holding  parol  evi- 
dence admissible  to  show  mistake  in  written  instrument;  Anderson  v.  Portland 
Fk)uring  Mills  Co.  37  Or.  483,  82  A.  S.  R.  771,  60  L.R.A.  235,  60  Pac.  839, 
holding  parol  evidence  admissible  to  explain  warehouse  receipt  by  showing  con- 
tract under  grain  delivered;  Ronginsky  v.  Freudenthal,  134  App.  Div.  422,  119 
N.  y.  Supp.  409,  holding  that  mortgagee  may  make  valid  parol  agreement  with 
mortgagor  to  account  for  surplus. 

Cited  in  note  in  11  E.  R.  C.  226,  on  admissibility  of  parol  evidence  to  identify 
the  parties  to  a  written  instrument. 
—To  show  agency  or  principalship. 

Cited  in  Curran  v.  Holland,  141  Cal.  437,  75  Pac.  46,  holding  parol  evidence 
admissible  in  action  for  commissions  for  loan  to  show  that  defendant  agent  for 
nndisclosed  principal;  Louillard  v.  Clyde,  24  Jones  &  S.  14,  4  N.  Y.  Supp.  446; 
Simpson  v.  New  York,  W.  S.  &  B.  R.  Co.  19  Jones  &  S.  419;  Willis  v.  Bellamy, 
20  Jones  &  S.  373 ;  Roe  v.  Smith,  42  Misc.  89,  85  N.  Y.  Supp.  527 ;  Brady  v. 
Nally,  151  N.  Y.  258,  45  N.  E.  547, — holding  parol  evidence  admissible  to  show 
agency  of  one  signing  contract;  Bostwick  v.  Beach,  31  Hun,  343,  holding  parol 
evidence  admissible  to  show  agency  of  one  signing  contract  of  sale;  David 
Belasco  Co.  v.  Klaw,  48  Misc.  597,  97  N.  Y.  Supp.  712,  holding  that  parol  evi- 
dence is  inadmissible  in  action  for  partnership  accounting  to  show  that  certain 
parties  not  mentioned  were  principals  of  one  signing:  Ropes  v.  Arnold,  81  Hun, 
476,  30  N.  Y.  Supp.  997,  holding  parol  evidence  admissible  to  show  that  un- 
sealed contract  was  made  for  benefit  of  one  not  signing;  American  Surety  Co. 
V.  McDermott,  5  Misc.  298,  25  N.  Y.  Supp.  467,  holding  that  parol  evidence  it 
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inadmissible  to  show  that  indemnifying  bond  was  representative  not  personal 
obligation;  Nicoll  v.  Burke,  78  N.  Y.  680,  8  Abb.  N.  C.  213  (reversing  13  Jones 
&  S.  75);  Bassett  v.  Perkins,  65  Misc.  103,  119  N.  Y.  Supp.  364;  National  City 
Bank  v.  Westcott,  118  N.  Y.  468,  16  A.  S.  R.  771,  23  N.  E.  900,— holding  that 
one  endorsing  note  as  individual  is  not  entitled  to  show  representative  capacity 
by  oral  proof;  Mcintosh  Huntington  Co.  v.  Rice,  13  Colo.  App.  393,  58  Pac. 
358;  Ramsay  v.  Barnes,  16  Daly  478,  20  N.  Y.  Civ.  Proc  Rep.  84,  12  N.  Y. 
Supp.  726;  Keokuk  Falls  Improv.  Co.  v.  Kingsland  &  D.  Mfg.  Co.  5  Okla.  32, 
47  Pac.  474, — holding  parol  evidence  inadmissible  to  show  agency  of  one  signing 
negotiable  instrument;  Barbre  v.  Goodale,  28  Or.  465,  43  Pac.  378,  holding 
parol  evidence  admissible  to  show  that  contract  relating  t(>  logging  was  signed 
by  one  as  agent  for  another;  Landers  v.  Foster,  34  Wash.  674,  76  Pac.  274, 
holding  parol  evidence  admissible  as  between  co-obligors  executing  contract; 
Woodhouse  v.  Duncan,  106  N.  Y.  527,  13  N.  £.  334,  sustaining  right  to  show  by 
parol  that  parties  signing  charter  party  signed  for  others  also;  Elliott  v. 
Brady,  192  N.  Y.  221,  127  A.  S.  R.  898,  18  L.R.A.(N.S.)  600,  85  N.  E.  69,  on 
right  of  undisclosed  principal  to  show  agency. 
Wbat  constitntes  notice. 

Cited  in  Leavens  v.  Thompson,  48  Hun,  389,  1  N.  Y.  Supp.  18,  holding  notice 
of  agency  given  transferee  of  note  payable  to  "A.,  agent  for  B;"  Casco  Nat. 
Bank  v.  Clark,  139  N.  Y.  307,  36  A.  S.  R.  705,  34  N.  E.  908,  holding  notice  that 
note  was  given  for  corporate  debt  is  not  given  bona  fide  holder  by  fact  that 
makers  attached  title  to  offices  to  names. 
Sufficiency  of  memorandum  to  satisfy  statute  of  frauds. 

Cited  in  Boehly  v.  Mansing,  62  Misc.  382,  102  N.  Y.  Supp.  171,  holding  stat- 
ute satisfied  by  memorandum  of  sale  signed  by  grantor,  purchaser  orally  agree- 
ing to  take  property  and  pay  cash. 

21  AM.  REP.  621,  ATLANTIC  A  P.  TELBG.  CO.  t.  BARNES,  64  N.  T. 

885. 
Discharge  of  sureties. 

Cited  in  Ludekens  v.  Pscherhofer,  76  Hun,  548,  28  N.  Y.  Supp.  230,  holding 
sureties  not  discharged  by  alteration  of  affidavit  of  justification. 
^On   fidelity  bond. 

Cited  in  Wilkerson  v.  Crescent  Ins.  Co.  64  Ark.  80,  62  A.  S.  R.  152.  40  S.  W. 
465,  holding  sureties  on  bond  of  insurance  agent  not  released  by  company's 
failure  for  three  years  to  give  notice  of  default;  State  v.  Howarth,  48  Conn. 
207,  holding  surety  on  bond  of  testamentary  trustee  not  discharged  by  bene- 
ficiary's failure  to  disclose  misconduct  where  same  discoverable  from  probate 
records;  Home  Ins.  Co.  v.  Holway,  55  Iowa,  571,  39  A.  S.  R.  179,  8  N.  W.  457, 
holding  surety  on  bond  of  employee  not  discharged  by  obligee's  retaining  him 
in  employment  after  default;  Sherman  v.  Harbin,  125  Iowa,  174,  100  N.  W. 
629,  holding  that  sureties  on  bond  of  president  of  mutual  benefit  association 
discharged  by  failure  to  give  notice  of  misappropriation  of  funds;  McShanc 
V.  Howard  Bank,  73  Md.  135,  10  L.R.A.  552,  20  Atl.  776,  holding  sureties  on 
bond  of  bank  cashier  not  discharged  by  failure  of  one  officer  to  disclose  act  of 
fdishonesty;  VV^atertown  F.  Ins.  Co.  v.  Simmons,  131  Mass.  85,  41  A.  R.  196; 
^tna  Ins.  Co.  v.  Fowler,  108  Mich.  557,  66  N.  W.  470, — holding  sureties  on 
l)ond  of  insurance  agent  not  discharged  by  failure  of  company  to  give  notice 
■of  failure  to  remit;  Howe  Mach.  Co.  v.  Farrington,  16  Hun,  591,  holding  sur- 
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ety  on  agent's  bond  not  discharged  by  obligee's  failure  to  disclose  previous  fail- 
ures of  principal  to  account;  United  States  L.  Ins.  Co.  v.  Salmon,  91  Hun,  535, 
36  N.  Y.  Supp.  830,  holding  sureties  on  bond  of  insurance  agent  discharged  for 
failure  of  company  to  disclose  prior  defalcations;  Rothschild  v.  Frank,  16 
Misc.  621,  39  N.  Y.  Supp.  64,  holding  sureties  on  trustee's  bond  discharged  for 
failure  to  inform  them  that  funds  were  invested;  Bostwick  v.  Van  Voorhis, 
91  X.  Y.  353,  holding  sureties  on  bank  cashier's  bond  not  discharged  for  fail- 
ure of  officers  to  disclose  previous  misconduct  of  which  they  had  no  knowledge; 
Richmond  &  P.  R.  Co.  v.  Casey,  30  Gratt.  218,  holding  sureties  on  bond  of  rail- 
road ticket  agent  not  discharged  by  failure  of  obligee  to  notify  them  of  prin- 
cipal's negligence  in  settling;  Newark  v.  Stout,  62  N.  J.  L.  35,  18  Atl.  943; 
Hebert  v.  Lee,  118  Tenn.  133,  121  A.  S.  R.  989,  12  L.R.A.(N.S.)  247,  101  S. 
W.  175,  11  A.  &  E.  Ann.  Cas.  1029, — ^holding  sureties  on  fidelity  bond  discharged 
by  obligee's  failure  to  disclose  that  principal  was  indebted  for  money  embezzled ; 
Reg.  V.  Black,  6  Exch.  236,  holding  that  sureties  upon  postmaster's  bond  are 
not  discharged  by  fact  of  undiscovered  or  unreported  defalcations  during  term. 

Cited  in  reference  notes  in  13  A.  D.  463,  on  employer's  failure  to  discharge 
clerk  found  to  be  in  default  as  aflFecting  liability  of  surety  of  employee;  64 
A.  S.  R,  479,  as  to  when  notice  of  principal's  dishonesty  releases  surety. 

Cited  in  notes  in  33  A.  R.  63,  on  efTect  of  undisclosed  knowledge  by  master  of 
aerrant's  dishonesty  on  surety's  liability;  63  A.  S.  R.  338,  on  existing  defalca- 
tion of  principal  at  execution  of  contract  of  surety  or  guaranty  as  discharge 
of  surety  or  guarantor. 
—  By  delay  In  proceeding  against  principal. 

Cited  in  Saint  v.  Wheeler  &  W,  Mfg.  Co.  96  Ala.  362,  36  A.  S.  R.  210,  10 
So.  539,  holding  surety  not  discharged  by  mere  indulgence  to  principal  without 
new  consideration;  Territory  v.  Cook,  2  Ariz.  383,  17  Pac.  10,  holding  surety 
not  released  by  laches  of  obligee  in  compelling  principal  to  pay. 

21  AM.  REP.  625,  BARNES  v.  MOTT,   64  N.  Y.  897. 
Right  of  subrogation. 

Cited  in  Re  Bruce,  158  Fed.  123,  holding  retiring  partner  paying  debt  for 
which  he  was  not  liable  entitled  to  be  subrogated  to  rights  of  creditor  against 
firm;  National  Surety  Co.  v.  State  Sav.  Bank,  14  L.R.A.(N.S.)  155,  84  C.  C.  A. 
187,  13  A.  k  E.  Ann.  Cas.  421,  156  Fed.  21,  holding  surety  on  bond  of  county 
auditor  paying  debt  of  principal  entitled  to  be  subrogated  to  right  of  county 
to  maintain  action  thereon;  Opp  v.  Ward,  125  Ind.  241,  21  A.  S.  R.  220,  24 
X.  E.  974,  holding  surety  for  rent  entitled  to  be  subrogated  to  rights  of  les- 
sor; Brinkerhoff  v.  Holland  Trust  Co.  159  Fed.  191,  holding  agent  compelled 
to  pay  principal  for  loss  of  property  entitled  to  be  subrogated  to  rights  of 
principal  against  one  causing  loss;  Bayles  v.  Husted,  40  Hun,  376,  holding  one 
compelled  to  pay  debt  of  another  to  protect  own  property  entitled  to  be  subro- 
gated to  rights  of  creditor;  Gould  v.  Central  Trust  Co.  6  Abb.  N.  C.  381; 
Xortheastern  Permanent  Sav.  Bank  &  Loan  Asso.  v.  Barker,  50  N.  Y.  S.  R.  543, 
21  X.  Y.  Supp.  832;  Piatt  v.  Brick,  35  Hun,  121;  Bostwick  v.  Scott,  40  Hun, 
212;  Denny  v.  Seeley,  34  Or.  364,  55  Pac.  976, — holding  surety  compelled  to 
pay  debt  entitled  to  be  subrogated  to  rights  of  creditor  against  debtor;  Perkins 
V.  Hall,  106  N.  Y.  539,  12  N.  E.  48,  denying  equitable  right  of  subrogation  when 
resort  to  void  security  is  necessary. 

Cited  in  notes  in  99  A.  S.  R.  479,  on  original  growth  and  expansion  of  the 
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doctrine  of  right  to  subrogation;   13  L.R.A.  620,  on  nature  and  scope  of  right 
of  subrogation;  37  L.  ed.  U.  S.  568,  on  who  are  entitled  to  subrogation. 

—  To  rights  of  lienor  generally. 

Cited  in  Crawford  y.  Richeson,  101  111.  351,  holding  surety  releasing  part  of 
indemnity  entitled  to  be  subrogated  to  rights  of  subsequent  lienors;  Sears  v. 
Patterson,  54  Mo.  App.  278,  holding  one  advancing  money  to  satisfy  prior  lien 
entitled  to  be  subrogated  to  rights  of  lienor  where  new  security  ineffectual  for 
mistake. 

Cited  in  note  in  16  L.R.A.(N.S.)  472,  on  revival  of,  or  subrogation  to,  discharge 
mortgage  in  favor  of  assignee  of  equity  of  redemption,  who  pays  it,  as  against 
junior  lien. 

—  To  rights  of  mortgagee. 

Cited  in  Tolman  v.  Smith,  85  Cal.  280,  24  Pac.  743,  holding  one  paying 
mortgages  at  request  of  mortgagor  without  agreement  as  to  cancelation,  en- 
titled to  be  subrogated  to  rights  of  mortgagees;  Capitol  Nat.  Bank  v.  Hohnes, 
43  Colo.  154,  127  A.  S.  R.  108,  16  LJl.A.(N.S.)  470,  95  Pac.  314;  De  Lisle  v. 
Herbs,  25  Hun,  485;  Wilbur  v.  Warren,  40  Hun,  203;  Strohm  v.  Good,  113 
Ind.  93,  14  N.  E.  901, — holding  grantee  paying  mortgage  to  protect  interest, 
entitled  to  be  subrogated  to  rights  of  mortgagee;  Milholland  v.  Tiffany,  64  Md. 
455,  2  Atl.  831,  holding  one  advancing  money  to  pay  mortgage  and  receiving 
defective  mortgage  as  security,  entitled  to  be  subrogated  to  rights  of  original 
mortgagee;  Heisler  v.  O.  Aultman  &  Co.  56  Minn.  454,  45  A.  S.  R.  486,  57  N. 
W.  1053,  holding  one  satisfying  mortgage  under  mistake  of  fact  entitled  to  be 
subrogated  to  rights  of  mortgagee;  Union  Mortg.  Bkg.  &  T.  Co.  v.  Peters,  72 
Miss.  1058,  30  L.R.A.  829,  18  So.  497,  holding  one  advancing  money  to  pay 
mortgage  represented  to  be  first,  and  receiving  subsequent  mortgage  as  secur- 
ity, entitled  to  be  subrogated  to  rights  under  canceled  mortgage  where  repre- 
sentation  untrue;  Moore  v.  Lindsey,  52  Mo.  App.  474,  holding  loan  company 
advancing  money  to  pay  bid  on  foreclosure  entitled  to  be  subrogated  to  rights 
of  mortgagee  as  against  second  mortgagee  where  l^;al  title  not  in  mortgagor; 
Simpson  v.  Del  Hoyo,  94  N.  Y.  189,  holding  original  owner  conveying  pf-emises 
to  fraudulent  grantee  who  executed  mortgage  thereon  and  reconveyed  to  for- 
mer, entitled  to  be  subrogated  to  interest  in  prior  mortgage  equal  to  sums 
paid;  Peters  v.  Meyer,  72  App.  Div.  585,  76  N.  Y.  Supp.  1028  (affirming  36 
Misc.  490,  73  N.  Y.  Supp.  936),  holding  one  advancing  money  to  be  used  in 
payment  of  prior  mortgage  entitled  in  equity  to  be  subrogated  to  rights  there- 
under when  necessary  to  protect  interest;  Arnold  v.  Green,  116  N.  Y.  560,  23 
N.  E.  1;  Gans  v.  Thieme,  93  N.  Y.  225, — ^holding  one  loaning  money  to  dis- 
charge mortgage  entitled  to  cancelation  of  satisfaction  and  to  be  subrogated  to 
rights  under  such  mortgage,  where  borrower  giving  new  mortgage  as  security 
without  title  to  premises;  Sheldon  v.  Hoffnagle,  51  Hun,  478,  4  N.  Y.  Supp. 
287,  holding  junior  mortgage  discharging  purchase  money  mortgage  entitled  to  be 
subrogated  to  rights  thereunder  as  against  claim  for  dower;  Garvey  v.  Ne^f 
York  L.  Ins.  &  T.  Co.  4  Silv.  Sup.  Ct.  348,  27  N.  Y.  S.  R.  389,  7  N.  Y.  Supp. 
818,  holding  one  paying  mortgage  in  ignorance  of  trust  deed  entitled  to  be 
subrogated  to  rights  thereunder;  Snelling  v.  Mclntyre,  6  Abb.  N.  C.  469,  hold- 
ing one  advancing  money  to  discharge  mortgage  entitled  to  be  subrogated  to 
rights  of  mortgagee  where  mortgage  taken  defective  because  signed  by  minor; 
Johnson  r.  Tootle,  14  Utah,  482,  47  Pac.  1033,  holding  grantee  agreeing  to  pay 
mortgage  m  part  of  oonsideration  for  purchase  price  upon  representation  that 
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no  liens  exist,  entitled  to  be  subrogated  to  rights  of  mortgagee  after  payment 
where  judgment  exists;  Gatewood  v.  Gatewood,  76  Va.  407,  holding  indemnitor 
redeeming  mortgage  entitled  to  have  indemnity  subrogated  to  lien  of  mortgage 
until  reimbursement;  Wadsworth  v.  Lyon,  93  N.  Y.  201,  46  A.  R.  190  (dissent- 
ing opinion),  on  right  of  grantee  paying  mortgage  debt  to  be  subrogated  to 
rights  of  mortgagee;  Capitol  Nat.  Bank  v.  Holmes,  43  Colo.  164,  127  A.  S.  R. 
108,  16  L.R.A.(N.S.)  470,  95  Pac.  314,  holding  one  having  subsequent  interest 
in  premises,  with  right  to  redeem,  subrogated  to  mortgagee's  rights  if  he  pays 
off  mortgage. 

Cited  in  notes  in  99  A.  S.  R.  624,  on  effect  of  purchaser's  paying  encumbrance 
on  his  right  to  subrogation;  6  L.R.A.  61,  on  subrogation  of  equitable  assignee 
to  rights  of  mortgagee. 
—To  rights  of  Judgment  creditor. 

Cited  in  Boos  v.  Morgan,  130  Ind.  306,  30  A.  S.  R.  237,  30  N.  E.  141,  holding 
one  paying  judgment  for  which  he  is  not  liable  entitled  to  be  subrogated  to 
rights  of  judgment  creditor. 
Rerlyal  of  mortgage. 

Cited  in  Thompson  v.  Connecticut  Mut.  L.  Ins.  Co.  139  Ind.  326,  38  N.  E. 
796,  holding  mortgagee  bringing  defective  foreclosure  entitled  to  have  lien  re- 
vived as  against  junior  mortgagee;  Hanlon  v.  Doherty,  109  Ind.  37,  9  N.  E. 
782;  Short  v.  Currier,  163  Mass.  182,  26  N.  E.  444,— holding  discharged  mort- 
gage properly  revived  in  equity  to  protect  rights  of  mortgagee;  Rachal  v. 
Smith,  42  C.  C.  A.  297,  101  Fed.  159;  Bank  of  Ipswich  v.  Brock,  13  S.  D.  409, 
83  N.  W.  436;  Sidener  v.  Pavey,  77  Ind.  241;  Geib  v.  Reynolds,  35  Minn.  331, 
28  N.  W.  923;  Green  v.  Milbank,  3  Abb.  N.  C.  138;  Clark  v.  Mackin,  30  Hun, 
411;  Emigrant  Industrial  Sav.  Bank  v.  Clute,  33  Hun,  82;  Hoffman  v.  Ryan, 
21  W.  Va.  415;  Southern  Bldg.  &  L.  Asso.  v.  Page,  46  W.  Va.  302,  33  S.  E. 
336;  Kern  v.  A.  P.  Hotaling  Co.  27  Or.  205,  60  A.  S.  R.  710.  40  Pac.  168,— 
holdbg  mortgagee  canceling  mortgage  and  taking  new  one  without  notice  of 
intervening  lien,  entitled  to  have  original  mortgage  restored. 

Cited  in  note  in  68  L.R.A.  796,  on  right  to  reinstatement  of  mortgage  re- 
leased or  discharged  in  ignorance  of  intervening  judgments  and  attachments. 
Alienation  of  lands  encumbered  by  mortgage. 

Cited  in  reference  note  in  29  A.  D.  747,  on  alienation  of  different  parcels  of 
mortgaged  land. 

Cited  in  notes  in  13  A.  D.  696,  on  contribution  among  holders  of  encumbered 
land;  5  L.R.A.  283,  on  lands  liable  for  debts  in  inverse  order  of  alienation. 
Disdiarge  of  surety  by  extension  of  time. 

Cited  in  Price  v.  Dime  Sav.  Bank,  124  111.  317,  7  A.  S.  R.  367,  16  N.  E.  764, 
holding  surety  on  note  discharged  by  extension  of  time  to  maker  without 
former's  consent;  Campion  v.  Whitney,  30  Minn.  177,  14  N.  W.  806,  holding 
snrety  in  mortgage  discharged  by  extension  of  time  of  payment  without  con- 
lent 

Distinguished  in  Mark  v.  Anderson,  66  N.  Y.  S.  R.  836,  33  N.  Y.  Supp.  208, 
holding  that  taking  additional  security  for  debt  does  not  extend  time  of  pay- 
ment of  original  debt  discharging  surety. 
Discharge  of  fund  or  mortgage. 

Cited  in  Re  Wright,  16  Fed.  482,  holding  release  of  fund  primarily  liable 
for  liens  in  pro  tanto  discharge  of  fund  secondarily  liable  therefor;   Finnegan 
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V.  Janeway,  85  Minn,  384,  89  N.  W.  4,  holding  mortgage  given  as  security  for 
judgment   discharged   by   release  of  judgment  without  payment  of  debt. 
Breach  of  covenant  as  to  encumbrances. 

Cited  in  Scott  v.  Mead,  37  Fed.  865,  holding  covenant  against  encumbrances 
broken  as  soon  as  grant  made. 
—  Who  may  maintain  action  for. 

Cited  in  Andrews  v.   Appel,   22   Hun,  429,   holding   remote  grantee   entitled 
to  maintain  action   on  covenant  against  encumbrances;    Ernst  v.   Parsons,   54 
How.  Pr.   103,  holding  covenant  against  encumbrances  enforceable  by  assignee 
of  grantee. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  Utica,  C.  &  S.  Valley  R.  Co.  v.  Gates,  21  Misc.  206,  47  N.  Y.  Supp. 
231,  holding  sum  actually  paid  by  grantee  measure  of  damages  for  breach  of 
covenant  against  encumbrances  in  deed  of  land  conveyed  for  nominal  consid- 
eration with  view  of  improvement  of  grantee. 

Cited  in  note  in  3  A.  D.  249,  on  measure  of  damages  for  encumbrance. 
Reformation  of  deed  for  mistake. 

Cited  in  Michigan  Buggy.  Co.  v.  Woodson,  59  Mo.  App.  550,  holding  deed  fail- 
ing to  express  intention  of  parties  as  to  defeasance,  properly  reformed  in 
equity. 

Cited  in  note  in  28  L.R.A.(N.S.)    826,  on  relief  from  mistake  of  law  as  to 
effect  of  instrument. 
Recovery  as  waiver  of  right  of  action. 

Cited  in  Walden  Nat.  Bank  v.  Birch,  130  N.  Y.  221  14  L.R.A.  211,  29  N.  E. 
127,  holding  that  recovery  in  action  against  indorser  on  note  is  no  waiver  of 
right  to  sue  in  tort  for  misappropriation. 

21   AM.  REP.    629,  DOYLE  v.   LORD,   64  N.   Y.   432. 
Easements  or  appurtenances  inclnded  in  grant. 

Cited  in  Snook  &  A.  Furniture  Co.  v.  Steiner,  117  Ga.  363,  43  S.  E.  775, 
holding  easement  of  ingress  and  egress  included  in  lease;  Seidel  v.  Bloeser,  77 
Mo.  App.  172,  holding  that  lease  of  basement  and  first  floor  does  not  include 
any  interest  in  land;  Holzhausen  v.  Hoskins,  115  Mo.  App.  261,  91  S.  W.  410, 
holding  tenant  of  building  entitled  to  use  of  outside  walls;  Hill  v.  Shultz,  40 
N.  J.  Eq.  164,  holding  that  tenant  of  part  of  building  is  not  entitled  to  use 
of  platform  located  in  another  portion;  Shipman  v.  Beers,  2  Abb.  N.  C.  435, 
holding  that  owner  of  lot  is  not  entitled  to  easement  of  light  and  air  across 
adjoining  lot  owned  by  another;  De  Baun  v.  Moore,  32  App.  Div.  397,  52  N.  Y; 
Supp.  1092,  holding  that  grant  of  house  with  windows  overlooking  vacant  lot 
does  not  include  easement  of  light  and  air;  Hall  v.  Irvin,  78  App.  Div.  107, 
79  N.  Y.  Supp.  614,  holding  use  of  wash  basins,  halls  and  elevators  included 
in  lease  of  room  in  office  building;  Canavan  v.  Stuyvesant,  7  Misc.  113,  27 
N.  Y.  Supp.  413;  Finnigan  v.  Biehl,  30  Misc.  735,  63  N.  Y.  Supp.  147,— 
holding  yard  included  in  lease  of  house;  Stevens  v.  Taylor,  111  App.  Div.  561, 
97  N.  Y.  Supp.  925,  holding  furnace  included  in  lease  of  house;  Hamilton  v. 
Graybill,  19  Misc.  521,  26  N.  Y.  Civ.  Proc.  Rep.  184,  43  N.  Y.  Supp.  1079, 
holding  use  of  outer  door  from  private  law  office  included  in  lease  of  offices; 
Lynch  v.  Hunneke,  46  N.  Y.  S.  R.  868,  19  N.  Y.  Supp.  718,  29  Jones  &  S.  236, 

.  holding  use  of  door  into  hall  included  in  lease  of  saloon ;  Griffiths  v.  Morrison, 
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36  Hun,  378,  holding  that  right  to  use  privy  and  hydrant  on  lot  does  not  pass 
by  deed  of  adjoining  lot;  Knickerbocker  Ice  Co.  v.  Forty-Second  Street  &  G. 
Street  R.  Co.  36  Jones  &  S.  489,  65  How.  Pr.  210,  holding  that  pier  passes  as 
appurtenance  by  deed  of  land  under  water;  Scott  v.  Moore,  98  Va.  668,  81 
A  S.  R.  748,  37  S.  £.  342,  holding  visible  easements  included  in  grant;  Cole 
V.  McKey,  66  Wis.  600,  57  A.  R.  293,  29  N.  W.  279,  holding  hallway  appur- 
tenance  to  demise;  O'Connor  v.  Bauer,  127  App.  Div.  854,  111  N.  Y.  Supp.  869, 
holding  that  covenant  in  deed  that  grantee,  his  heirs  or  assigns  will  not 
"obstruct  light,"  runs  with  land. 

Cited  in  note  in  26  L.R.A.  (N.S.)   373,  on  easements  created  by  severance  of 
tract  with  apparent  benefit  existing. 
Rights  as  to  light  and  air. 

Cited  in  Witte  v.  Quinn,  38  Mo.  App.  681,  holding  that  landlord's  act  in 
darkening  windows  by  erection  of  building  is  not  eviction ;  r  Solomon  v.  Fan- 
tozzi,  43  Misc.  61,  86  N.  Y.  Supp.  754,  holding  that  landlord's  erection  of  build- 
ing on  lot  adjoining  leased  premises,  thereby  i^L.:  i-i  i.-  vith  light  and  air, 
is  no  eviction;  Spies  v.  Darom,  54  How.  Pr.  293,  holding  tenant  of  basement 
entitled  to  enjoin  upper  tenant  from  darkening  basement  windows;  Bailey  v. 
Gray,  53  S.  C.  503,  31  S.  E.  354,  holding  that  easements  of  light  and  air  can- 
not be  acquired  by  prescription;  Story  v.  New  York  Elev.  R.  Co.  00  X.  Y.  122, 
43  A.  R.  146,  11  Abb.  N.  C.  236,  holding  that  erection  of  elevaU'd  road  thereby 
obscuring  light  is  taking  of  property,  requiring  compensation;  Robinson  v. 
Clapp,  65  Conn.  365,  29  L.R.A.  682,  32  Atl.  939,  denying  right  of  purchaser  of 
portion  of  lot  on  which  house  stands  to  prevent  grantor  from  darkening  win- 
dows by  erection  of  building  on  remainder;  Levy  v.  Brothers,  47  Minn.  48,  23 
N.  Y.  Supp.  825;  Knabe  v.  Levelle,  23  N.  Y.  Supp.  818, — denying  liability  to 
adjoining  owner  of  one  erecting  building  thereby  shutting  out  light  and  air; 
Stevens  v.  Salomon,  39  Misc.  159,  79  N.  Y.  Supp.  136,  denying  right  of  land- 
lord to  cut  off  tenant's  light  and  air  by  erecting  extension  in  yard  in  rear  of 
tenement;  Case  v.  Mino^,  158  Mass.  577,  22  L.R.A.  536,  33  N.  E.  700,  sustaining 
right  of  tenant  of  upper  floors  to  enjoin  interference  with  light  and  air  from 
open  well  not  accessible  from  street;  Tiffany  v.  United  States  Illuminating  Co. 
67  How.  Pr.  73,  sustaining  right  to  damages  for  injury  to  easement  of  light 
and  air  by  erection  of  poles  for  electric  wires. 

Cited  in  reference  notes  in  24  A.  R.  497,  on  estoppel  of  grantor  to  obstruct 
light  and  air;  29  A.  R.  401,  on  doctrine  of  ancient  lights. 

Cited  in  notes  in  7  A.  D.  53,  on  easements  in  light  and  air;  2  E.  R.  C.  572, 
573;  57  A.  D.  766, — on  implied  grant  of  easement  of  light  and  air;  41  A.  S.  R. 
329,  on  easement  of  light  and  air  in  streets;  122  A.  S.  R.  219,  on  implied  ease- 
ments of  light  and  air;  11  L.R.A.  636,  on  American  doctrine  as  to  servitude 
of  light  and  air;  46  A.  D.  582,  on  repudiation  of  doctrine  of  ancient 
lights  by  American  cases;  22  L.R.A.  540,  on  implied  easement  of  tenant  as  to 
light,  air,  and  prospect;  13  L.R.A. (N.S.)  334,  as  to  whether  lease  carries  right 
to  light  and  air  from  adjoining  premises  of  landlord. 
Enforcement  of  rights  under  lease. 

.  Cited  in  Goldman  v.  Corn,  111  App.  Div.  674,  97  N.  Y.  Supp.  926,  denying 
right  to  enforce  right  of  possession  under  lease  by  injunction  in  absence  o| 
proof  of  irreparable  injury. 


Digitized  by 


Google 


21  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  IM 

Duty  of  lessor  as  to  premises. 

Cited  in  Brande  v.  GtslcA,  154  Mass.  210,  31  N.  E.  633,  holding  datj  of  lessor 
not  to  impair  beneficial  use  of  leased  premises  included  in  lease  by  implication. 

21    AM.    REP.    634,   BliACKMAN   ▼.   N£ARING,    43    CONN.    56. 
Computation  of  time. 

Cited  in  Conri  v.  Means,  39  Colo.  1,  88  Pac.  485,  holding  day  on  which  elec- 
tion certificate  required  to  be  filed  to  be  excluded  in  computing  statutory 
period;  Miner  v.  Goodyear  India  Rubber  Glove  Mfg.  Co.  62  Conn.  410,  26 
Atl.  643,  holding  day  on  which  proceedings  commenced  to  be  excluded  in  deter- 
mining time  within  which  same  must  be  completed;  Blitch  ▼.  Brewer,  83  Ga. 
333,  9  S.  E.  837;  Seward  v.  Hayden,  160  Mass.  158,  15  A.  S.  R.  183,  5  L.R.A. 
844,  22  N.  E.  629, — holding  day  of  date  to  be  excluded  in  computing  time, 
when  statute  of  limitations  operative  on  note;  Nebola  v.  Minnesota  Iron  Co. 
102  Minn.  89,  112  N.  W.  880,  12  A.  &  E.  Ann.  Cas.  56,  holding  day  on  which 
cause  of  action  accrued  to  be  excluded  in  determining  when  statute  of  limita- 
tions operative;  Blalock  v.  State,  108  Tenn.  185,  65  S.  W.  398,  holding  day 
named  included  in  computing  time  until  specified  day  for  performing  an  act. 

Cited  in  notes  in  50  A.  D.  253,  on  excluding  first  day  in  computing  time; 
46  A.  R.  416,  on  computation  of  time  prescribed  in  statutory  easements;  49 
L.R.A.  197,  on  rule  as  to  first  and  last  days  in  computation  of  time;  49  L.R.A. 
213,  on  rule  as  to  first  and  last  days  in  computation  of  time  as  to  statute  of 
limitations  in  civil  actions. 

21    AM.   REP.    688,  KBLSET  Y.   R£M£R,   4S   CONN.    129. 
What  constitutes  an  encumbrance. 

Cited  in  Spangler  v.  Sanborn,  7  Colo.  App.  102,  43  Pac.  905,  holding  attach- 
ment Hen  encumbrance;  McCord  v.  Massey,  51  111.  App.  186,  holding  existence 
of  inchoate  right  of  donor  encumbrance. 
Measure  of  damages  for  breach  of  warranty  of  title. 

Cited  in  reference  notes  in  24  A.  R.  745,  on  measure  of  damages  for  breach 
of  warranty  of  title;  3  A.  S.  R.  63,  on  measure  of  damages  for  breach  of  cove- 
nant against  encumbrances. 

21   AM.   REP.    641,   OSBORN  t.  BTRNE,    48   CONN.    155. 
Right  and  liabilities  of  depositors  in  bank. 

Cited  in  note  in  19  A.  D.  426,  on  deposits  in  savings  banks. 

Distinguished  in  Cogswell  y.  Rickingham  Ten  Cents  Sav.  Bank,  59  N.  H. 
43,  sustaining  right  of  special  depositor  in  savings  bank  to  recover  deposit 
appropriated  by  insolvent  bank  though  receipt  thereof  was  ultra  vires;  Mit- 
chell V.  Beckman,  64  Cal.  117,  28  Pac.  110,  holding  depositor  entitled  to  sue 
bank  and  stockholders  for  recovery  of  deposit  immediately  upon  suspension  of 
payment. 

—  Sharing  profits  and  losses  of  savings  bank. 

Cited  in  Hall  v.  Paris,  59  N.  H.  71,  holding  depositors  entitled  to  share 
profits  and  liable  for  losses  pro  rata;  Lewis  v.  Lynn  Inst,  for  Savings,  148 
Mass.  235,  1  L.R.A.  785,  12  Am.  St.  Rep.  535,  19  N.  E.  365,  holding  depositors 
liable  in  equal  proportion  for  losses  in  assets. 

—  Exemption  of  deposit  of  pension  money. 

Cited  in  Price  v.  Society  for  Savings,  64  Conn.  362,  42  Am.  St.  Rep.  198, 
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3(^  Ail.  139,  holding  deposit  of  proceeds  of  pension  check  exempt  from  attach- 
ment and  execution  as  being  "in  hands  of  pensioner/' 

—  Right  of  set-off. 

Cited  in  Hannon  v.  Williams,  34  N.  J.  £q.  255,  38  Am.  Rep.  378;  Stockton 
T.  Mechanics'  ft  L.  Say.  Bank,  32  N.  J.  Eq.  163, — holding  that  depositor  cannot 
set  off  deposit  against  indebtedness  when  bank  insolvent. 

Cited  in  reference  note  in  12  A.  S.  R.  541,  on  depositor's  right  to  set  off 
dqM)sit  against  debt  due  to  insolvent  bank. 

Cited  in  note  in  47  A.  S.  R.  595,  on  set-off  against  insolvent  savings  bank. 
Negotiability  of  savings  bank  pass  book. 

Cited  in  McCaskill  v.  Connecticut  Sav.  Bank,  60  Conn.  300,  13  L.R^.  737, 
25  Am.  St.  Rep.  323,  22  Atl.  568,  holding  passbook  not  negotiable  so  as  to  give 
holder  any  greater  rights  than  belonged  to  original  depositor. 
Deposit  as  "property." 

Cited  in  Brown  v.  Clark,  80  Conn.  419,  68  Atl.  1001,  holding  savings  bank 
deposit  "property"  within  meaning  of  statute  relating  to  estates. 
Rlgiit  of  set-off  generally. 

Cited  in  Hunter  v.  Union  Trust  Co.  153  Ind.  204,  54  N.  E.  755,  holding  that 
investor  in  insurance  corporation,  also  its  debtor,  cannot  set  off  investments 
against  indebtedness. 

Cited  in  notes  in  12  A.  D.  153,  on  necessity  that  defendant  have  subsisting 
right  of  cross  action  against  plaintiff  in  claim  for  setoff;  38  A.  R.  384,  on 
right  to  set  off  debt  due  from  insolvent  corporation  as  against  fund  belonging 
to  corporation  in  trust  for  its  creditors;  23  L.R.A.  317,  on  setoff  between  in- 
aohent  corporation   and  stockholder. 

—  Of  debtor  of  insolvent  bank. 

Cited  in  Hobart  v.  Qould,  8  Fed.  57,  holding  that  stockholder  of  insolvent 
national  bank,  also  creditor,  cannot  set  off  claim  against  statutory  assessment; 
Kennedy  v.  New  Orleans  Sav.  Inst.  36  La.  Ann.  1,  holding  that  debtor  to 
insolvent  savings  bank  cannot  set  off  claims  acquired  for  purpose  of  obtaining 
undue  preference. 

21  AM.  REP.  643,  EVSRGREXSf  CEMETERY  ASSO.  T.  NEW  HAVEN, 

48  CONN.  284. 
Lands  subject  to  condemnation. 

Cited  in  New  Haven  Water  Co.  v.  Wallingford,  72  Conn.  293,  44  Atl.  235, 
denying  right  of  water  company  to  condemn  land  owned  by  municipal  cor- 
poration; Portneuf  Irrigating  Co.  v.  Budge,  16  Idaho,  116,  100  Pac.  1046, 
18  A.  &  E.  Ann.  Cas.  674,  holding  that  right  of  way  of  one  canal  company 
may  be  condemned  by  another  canal  company  where  necessity  for  taking  is 
shown;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Starkweather,  97  Iowa,  159,  59  A.  S.  R. 
404,  31  LJLA.  183,  66  N.  W.  87,  sustaining  right  to  open  street  across  depot 
grounds  where  benefits  to  public  far  superior  to  inconvenience  to  railroad; 
Easthampton  v.  Hampshire  County,  154  Mass.  424,  13  L.R.A.  157,  28  N.  E. 
298,  sustaining  right  of  highway  commissioners  to  take  part  of  school  grounds 
for  hif?hway;  Baltimore  &  O.  R.  Co.  v.  Pittsburgh,  W.  &  K.  R.  Co.  17  W.  Va. 
812,  sustaining  right  of  one  railroad  to  condemn  land  of  another  road  not  in 
actual  use. 

Cited  in  reference  note  in  28  A.  R.  644,  on  what  property  subject  to  emi- 
nent domain. 
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Cited  in  notes  in  9  A.  S.  R.  143,  as  to  bow  legislative  intent  as  to  condem- 
nation of  corporate  property  must  be  expressed;  4  L.R.A.  785,  on  rigbt  of  emi- 
nent domain;  24  A.  R.  551;   4  L.R.A.  787,  790,^n  right  to  take  by  eminent 
domain  property  already  so  appropriated. 
—  Cemetery  lands. 

Cited  in  Memphis  State  Line  R.  Co.  v.  Forest  Hill  Cemetery  Co.  116  Tenn. 
400,  94  S.  W.  69,  denying  right  of  railroad  to  condemn  right  of  way  through 
cemetery  lands;  Starr  Burying  Ground  Asso.  v.  North  Lane  Cemetery  Asso. 
77  Conn.  83,  58  Atl.  467,  sustaining  right  of  one  cemetery  association  to  con- 
demn land  of  another  association  not  in  use. 
Assessment  of  cemetery  lands. 

Cited  in  Mt.  Auburn  Cemetery  v.   Cambridge,  150  Mass.   12,  4  L.R.A.   836, 

22  N.   E.   66,    denying   power   of   city   to   lay   sewer   assessment  on   cemetery 
lands. 

Prosecution  for  injury  to  cemetery. 

Cited  in  State  v.  Scoville,  78  Conn.  90,  61  Atl.  63,  sustaining  right  of  ceme- 
tery association  to  institute  criminal  prosecution  for  wilful  injury  to  shrubs, 
etc. 
Rights  of  railroad  in  street. 

Cited  in  Duncan  v.   Pennsylvania  R.  Co.   13   Phila.  68,  36  Phi  la.  Leg.   Int. 
478,  denying  power  of  railroad  to  occupy  bed  of  street  longitudinally  without 
legislative  authority. 
Use  of  land  dedicated  to  public. 

Cited  in  Hartford  v.  Maslen,  76  Conn.  599,  57  Atl.  740,  holding  that  use  of 
land  for  state  capitol  grounds  is  not  inconsistent  with  dedication  for  city 
park. 

21   AM.  REP.   647,   SMITH  v.  PORAN,   43  CONN.   244. 
Right  of  recovery  over. 

Cited  in  Guy  v.  Donald,  14  L.R.A.(N.S.)  1114,  85  C.  C.  A.  291,  167  Fed, 
527,  13  A.  &  E.  Ann.  Cas.  947  (modifying  127  Fed.  228),  holding  pilot  liable 
over  to  vessel  for  damages  it  is  compelled  to  pay  for  former's  negligence; 
Georgia  Southern  &  F.  R.  Co.  v.  Joosey,  105  Ga.  271,  31  S.  E.  179,  holding 
railroad  company  compelled  to  pay  for  trunk  lost  through  baggageman's  negli- 
gence entitled  to  recover  of  him  sum  so  paid;  Davis  v.  Schlemmer,  150  Ind.  172, 
50  N.  E.  373,  holding  surety  compelled  to  pay  by  reason  of  principal's  default, 
entitled  to  recover  of  latter;  Oceanic  Steam  Nav.  Co.  v.  Compania  Transatlantic 
Espanola,  134  N.  Y.  461,  30  A.  S.  R.  685,  31  N.  E.  987,  29  Abb.  N.  C.  238; 
Emmert  v.  Thompson,  49  Minn.  386,  32  A.  S.  R.  566,  52  N.  W.  31 ;  Nashua  Iron 
&  Steel  Co.  V.  Worcester  &  N.  R.  Co.  62  N.  H.  159, — holding  one  compelled 
to  pay  damages  because  of  another's  negligence  entitled  to  recover  from  latter 
sum  so  paid;  Alberti  v.  Moore,  20  Okla.  78,  14  L.R.A. (N.S.)  1036,  93  Pac.  543, 
holding  owner  compelled  to  pay  subcontractor,  entitled  to  recover  of  contractor 
sum  so  paid;  Kampmann  v.  Rothwell,  101  Tex.  535,  17  L.R.A. (N.S.)  758,  109  S. 
W.  1089,  holding  landowner  entitled  to  recover  over  against  independent  con- 
tractor where  he  is  held  liable  for  injuries  due  to  latter's  negligence. 

Cited  in  reference  note  in  30  A.  S.  R.  692,  on  right  to  indemnity  of  party 
paying  damages  for  negligence  of  another. 

Cited  in  notes  in  16  A.  S.  R.  256,  on  negligence  of  two  or  more  persons  re- 
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fulting  in  injury  to  a  third;   4  L.R.A.  849,  on  right  to  indemnity  as  between 

wrongdoers. 

—  By  municipality. 

Cited  in  Washington  Gaslight  Co.  v.  District  of  Columbia,  161  U.  S.  316, 
40  L.  ed.  712,  16  Sup.  Ct.  Rep.  564,  holding  municipal  corporation  compelled 
to  pay  by  reason  of  defective  condition  of  street,  entitled  to  recover  from  one 
causing  dangerous  condition;  Re  Bruce,  158  Fed.  123,  holding  retired  partner 
compelled  to  pay  firm  debt  entitled  to  reimbursement  from  firm;  Hanover  v. 
Dewey,  58  N.  H.  485,  holding  town  paying  damages  for  acts  of  rioters  entitled 
to  recover  of  latter  sum  so  paid. 
Right  of  subrogation  of  agent  reimbursing  principal. 

Cited  in  Brinkerhoff  v.  Holland  Trust  Co.  159  Fed.  191,  holding  agent  com- 
pelled to  reimburse  principal  for  negligent  loss  of  property  entitled  to  be  sub- 
rogated to  latter's  rights. 

U  AM.  REP.   650,   MIDDIiEBROOK  T.    STATE,    43   CONN.   257. 
Contempt  of  court. 

Cited  in  notes  in  2  A.  S.  R.  848,  on  nature  of  summary  proceeding  for  con- 
tempt; 50  A.  S.  R.  673,  on  contempts  of  court  by  libelous  newspaper  publica- 

tiODB. 

Acts  punishable   as  contempts. 

Cited  in  State  v.  Howell,  80  Conn.  668,  125  A.  S.  R.  141,  69  Atl.  157,  13 
A.  &  E.  Ann.  Cas.  501,  holding  publication  of  article  in  newspaper  tending  to 
intimidate  witnesses,  permissible;  Beattie  v.  People,  33  111.  App.  651,  holding 
act  of  attorney  in  presenting  testimony  known  to  be  false,  punishable;  Ander- 
son V.  Indianapolis  Drop  Forging  Co.  34  Ind.  App.  100,  72  N.  E.  277,  holding 
violation  of  restraining  order  punishable;  Re  Chadwick,  109  Mich.  588,  67  N. 
W.  1071,  holding  publication  of  article  degrading  court  in  eyes  of  litigants,  pun- 
ishable; Burke  v.  Territory,  2  Okla.  499,  37  Pac.  829,  holding  publication  of 
article  that  judge  intends  to  browbeat  grand  jury,  punishable;  State  v.  Frew, 
24  W.  Va.  416,  49  A.  R.  257,  holding  libel  on  judge  punishable. 
Power  to  punish  for  contempt. 

Cited  in  Ex  parte  Terry,  128  U.  S.  289,  32  L.  ed.  405,  9  Sup.  Ct.  Rep.  77, 
sustaining  inherent  power  of  court  to .  punish  for  contempt ;  State  v.  Crum, 
7  N.  D.  299,  74  N.  W.  992,  sustaining  court's  inherent  power  to  punish  con- 
tempt committed  in  open  court;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205. 
^9  A.  S.  R.  624,  76  S.  W.  79,  denying  power  of  legislature  to  limit  power  of 
«rart  to  punish  for  contempt;  Drady  v.  District  Ct,  126  Iowa,  345,  102  N.  VV. 
115,  holding  that  statutes  prescribing  procedure  for  punishing  contempts  is 
not  void  as  depriving  court  of  power 5  dissenting  opinions  in  Warner  v.  State, 
13  Lea,  52;  Ex  parte  Duncan,  42  Tex.  Crim.  Rep.  661,  62  S.  W.  758,— on  power  of 
«mrt  to  punish  for  contempt;  Chicago,  B.  &  Q.  R.  Co.  v.  Gildersleeve,  219  Mo.  170, 
118  S.  W.  86,  16  A.  &  E.  Ann.  Cas.  749,  holding  that  every  constitutional  court 
haa  inherent  right  to  punish  for  contempt. 

Cited  in  reference  note  in  11  A.  S.  R.  214,  on  judicial  power  to  punish  for 
contempt. 

Cited  in  notes  in  12  A.  D.  179,  on  inherent  power  to  punish  for  contempt; 
117  A  S.  R.  959,  on  legislative  control  of  power  to  punish  contempts;  36 
L.R.A  255,  on  legislative  power  to  abridge  power  of  courts  to  punish  for  con- 
tempt; 10  L.R.A.  (N.S.)   1103,  on  right  of  one  charged  with  contempt  to  notice 
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and  hearing;  31  L.R.A.(N.S.)   711,  on  power  of  court  to  punish  for  contempt; 
15  E.  R.  C.  35,  on  power  of  court  to  punish  contempt. 
Appeal  from  adjudication  of  contempt. 

Cited  in  note  in  22  A.  S.  R.  420,  on  right  to  appeal  or  writ  of  error  from 
adjudication  of  contempt. 
Necessity  for  oath  to  warrant  for  contempt. 

Cited  in  Welch  v.  Barber,  52  Conn.  147,  52  A,  R.  567;  Church  t.  Peame,  75 
Conn.    350,    53    Atl.    955, — holding   warrant    for    contempt    not    committed    in 
presence  of  court,  required  to  be  issued  on  oath. 
Separability  of  void  part  of  Judgvient. 

Cited  in  Hygeia  Distilled  Water  Co.  v.  Hygeia  Ice  Co.  72  Conn.  646,  49 
L.R.A.  147,  45  Atl.  957,  denying  right  to  new  trial  where  erroneous  portion  of 
judgment  separable  from  valid  part. 

21    AM.   REP.    65S,   GEERY'S   APPEAIi,    4S    CONN.    289. 
Effect  of  passage  of  national  bankruptcy  act. 

Cited  in  Costello  v.  Harbaugh,  83  111.  App.  29,  holding  that  proceedings  pend- 
ing  in  statp  courts  when  bankruptcy  act  passed,  unaffected  thereby. 

Cited  in  note  in  45  L.R.A.  179,  on  effect  of  bankrupt  laws  on  assignments  for 
creditors  where  no  bankrupt  proceedings  were  instituted. 
—  On  state  insolvency  laws. 

Cited  in  Commercial  Nat.  Bank's  Appeal,  59  Conn.  25,  21  Atl.  1021;  Boese 
V.  Locke,  17  Hun,  270;  R.  H.  Herron  Co.  v.  Superior  Ct.  136  Cal.  279,  89  A.  S. 
R.  124,  68  Pac.  814, — holding  state  insolvency  laws  suspended  by  enactment  of 
national  bankruptcy  act;  Old  Town  Bank  v.  McCormick,  96  Md.  341,  94  A.  S. 
R.  577,  60  L.R.A.  577,  53  Atl.  934,  holding  state  statute  on  insolvency  of  farm- 
ers unaffected  by  bankruptcy  act  which  is  silent  on  subject;  Ketcham  v.  Mc- 
Namara;  72  Conn.  709,  50  L.ILA.  641,  46  Atl.  146,  denying  right  to  bring  action 
under  state  insolvency  law  to  set  aside  fraudulent  transfer  after  enactment 
of  national  bankruptcy  act. 

Cited  in  reference  note  in  89  A.  S.  R.  127,  on  suspension  of  state  insolvency 
laws  by  national  bankruptcy  acts. 

Cited  in  notes  in  23  A.  D.  355,  on  effect  of  Federal  bankruptcy  laws  on  ex- 
isting state  insolvent  laws;  23  A.  D.  356,  on  power  of  state  to  pass  insolvent 
laws  during  existence  of  national  bankruptcy  act;  45  L.R.A.  187,  on  effect  of 
bankrupt  law  on  pending  insolvent  proceedings  under  state  laws. 
Revival  of  state  insolvency  law  by  repeal  of  banltrupt  act. 

Cited  in  Re  Damon,  70  Me.  153,  holding  state  insolvency  law  revived  upon 
repeal  of  national  bankruptcy  act. 

21  AM.  REP.  665,  STATE  v.  WARD,  4S  CONN.  489. 
Breaking  out  of  house  as  burglary. 

Cited  in  reference  notes  in  22  A.  R.  758,  on  breaking  out  of  house  as  bur- 
glary; 28  A.  R.  693,  on  breaking  out  being  insufficient  to  warrant  conviction 
for  burglary  by  '^breaking  into  and  entering." 

Cited  in  note  in  2  A.  S.  R.  386,  on  effect  of  breaking  out  after  entry  without 
breaking  in,  burglary. 
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21   AM.   REP.    669,   ANDERSEN   t.    STATE,    48    CONN.    514. 
Insanity  or  Intoxication   as  defense  or   as  reducing  degree  of   crime. 

Cited  in  Parson  v.  State,  81  Ala.  577,  60  A.  R.  193,  2  So.  854  (dissenting 
opinion),  on  insanity  as  defense  to  crime;  State  v.  Peel,  23  Mont.  358,  75  A. 
8.  R.  529,  59  Pac  169,  holding  one  committing  murder  when  insane  not  crimi- 
nally responsible;  Com.  v.  Hollinger,  190  Pa.  155,  42  Atl.  648,  3  Dauphin  Co. 
Rep.  13,  on  insanity  of  defendant  as  reducing  degree  of  crime;  Hempton  v.  StSite, 
111  Wis.  127,  86  N.  W.  596,  holding  voluntary  intoxication  of  defendant  on  trial 
for  murder  to  be  considered  by  jury  in  fixing  degree  of  crime. 

Cited  in  reference  notes  in  31  A.  R.  360,  on  insanity  as  defense  to  criminal 
action;  38  A.  R.  375,  on  what  amounts  to  criminal  insanity;  38  A.  R.  648,  on 
kleptomania  as  defense  for  larceny. 

Cited  in  notes  in  36  A.  D.  407,  on  test  of  responsibility  where  insanity  inter- 
posed as  defense;  60  A.  R.  219,  on  proof  of  insanity  as  defense  to  crime;  76  A. 
8.  R.  85,  on  insanity  as  an  excuse  or  defense  for  crime. 
Discharge  of  one  committed  as  lunatic. 

Cited  in  Brush's  Case,  3  Abb.  N.  C.  225,  holding  one  committed  as  dangerous 
Innatic  entitled  to  release  upon  proof  that  he  has  become  harmless  and  com- 
petent for  civil  rights. 
Right  to  new  trial. 

Cited  in  Brown  v.  Congdon,  50  Conn.  302,  denying  right  to  new  trial  for  mis- 
conduct of  juror  not  discovered  until  too  late  to  stay  judgment. 

Distinguished  in  Williams  v.  State,  45  Fla.  128,  34  So.  279,  denying  new  trial 
on  ground  that  reasonable  doubt  existed  as  to  defendant's  sanity  at  time  of 
crime. 
— F6r  newly  discovered  evidence. 

Cited  in  Hamlin  v.  State,  48  Conn.  92,  denying  right  to  new  trial  of  one  con- 
Ticted  of  murder,  upon  newly-discovered  evidence  that  another  fired  shot,  where 
proof  shows  that  defendant  abetted  act;  Etchells  v.  Wainwright,  76  Conn.  534, 
67  AtL  121,  denying  right  to  new  trial  for  newly-discovered  evidence  when  same 
was  obtainable  upon  appeal  under  statute;  State  v.  Lee,  69  Conn.  186,  37  Atl. 
75;  Pengilly  V.  J.  I.  Case  Threshing  Mach.  Co.  11  N.  D.  249,  91  N.  W.  63; 
Dougherty  v.  State,  7  Ga.  App.  91,  66  S.  E.  276;  Anderson  v.  Arpin  Hardwood 
Lumber  Co.  131  Wis.  34,  110  N.  W.  788,— denying  right  to  new  trial  for  newly 
discovered  evidence  cumulative  in  character. 

Cited  in  note  in  14  LJLA.  610,  on  cumulative  evidence  as  ground  for  new 
trial. 
Power  to  grant  new  trial. 

Cited  in  Zaleski  v.  Clark,  45  Conn.  397,  sustaining  inherent  power  of  court  to 
grant  new  trial  for  errors. 
Right  to  read  law  to  Jury. 

Cited  in  Wohlford  v.  People,  148  111.  296,  36  N.  E.  107,  sustaining  right  of 
attorney  in  criminal  case  to  read  law  to  jury;  State  v.  Hoyt,  46  Conn.  330  (dis- 
senting opinion),  on  right  of  attorney  to  read  law  to  jury. 

U  AM.  REP.    677,   PEOPLE  v.   LYNCH,    51    CAL.    15. 

Followed  without  discussion  in  People  v.  McCune,  67  Cal.  153. 
Validity  of  local  assessments. 

Cited  in  Le^-tt  v.  Tilkon,  72  Cal.  404, 14  Pac.  71,  holding  statute  imposing  assess- 
ment for  widening  city  street,  valid;  Mowry  v.  Blandin,  64  N.  H.  3,  4  Atl.  882,  hold- 
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ing  assessment  of  joint  and  undivided  tax  on  lots  owned  by  different  persons, 
void;  Lovenberg  v.  Galveston,  17  Tex.  Civ.  App.  162,  42  S.  W.  1024,  holding  tax 
on  abutting  property  for  part  of  street  improvement,  valid;  Southern  California 
R.  Co.  V.  Workman,  146  Cal.  80,  82  Pac.  79,  2  A.  &  £.  Ann.  Cas.  583  (dissenting 
opinion),  on  validity  of  assessment  of  part  of  railroad  right  of  way  abutting  on 
street  for  local  improvement. 

Cited  in  reference  note  in  24  A.  R.  535,  on  necessity  that  local  assessments  be 
made  according  to  benefits. 

Cited  in  note  in  8  L.R.A.  304,  on  taxation  for  road  and  highway  purposes. 
—  According  to  frontage. 

Cited  in  Whiting  r.  Quackenbush,  54  Cal.  306;  Cleveland  v.  Tripp,  13  R.  I. 
50;  Whiting  v.  Townsend,  57  Cal.  515, — holding  local  assessment  on  frontage 
basis,  valid;  Jennings  v.  Le  Breton,  80  Cal.  8,  21  Pac.  1127,  holding  street  as- 
sessment apportioned  to  frontage,  valid. 

Cited  in  note  in  28  L.R.A.(N.S.)  1130,  1138,  on  assessments  for  improvements 
by  front-foot  rule. 
•—Effect  of  omission  of  taxable  property. 

Cited  in  Dyer  v.  Harrison,  63  Cal.  447;  Beck  v.  Holland,  29  Mont.  234,  74 
Pac.  410;  Diggins  v.  Brown,  76  Cal.  318,  18  Pac.  373,— holding  whole  local  as- 
sessment invalidated  by  failure  to  include  lot  liable;  Davies  v.  Los  Angeles,  86 
Cal.  37,  24  Pac  771 ;  Sinclair  ▼.  Learned,  51  Mich.  335,  16  N.  W.  672,— holding 
tax  distributed  on  portion  of  property  only,  void. 
Uniformity  of  tax  laws. 

Cited  in  Quigg  v.  Evans,  121  Cal.  546,  53  Pac  1093,  holding  taxation  required 
by  statute  to  be  uniform  throughout  state. 
Assessment  of  damages  in  condemnation  proceedings. 

Distinguished  in  Kansas  City  v.  Baird,  98  Mo.  215,  11  S.  W.  562,  denying 
power  of  city  council  to  assess  damages  for  land  condemned. 
Po\r*jT  of  legislature  over  municipalities. 

Cited  in  notes  in  80  A.  D.  733,  on  power  of  legislature  to  compel  payment  of 
equitable  or  moral  obligations;  48  L.R.A.  471,  on  power  of  legislature  to  require 
municipalities  to  pay  for  public  and  quasi-public  improvements;  48  L.R.A.  473, 
on  power  of  legislature  to  compel  municipalities  to  pay  nonlegal  demands. 
Validity  of  statutes. 

Cited  in  Woodward  v.  Fruitvale  Sanitary  Dist.  99  Cal.  554,  34  Pac.  239,  hold- 
ing act  delegating  power  of  taxation,  void;  Ex  parte  Cain,  20  Okla.  125,  93 
Pac.  974,  1  Okla.  Crim.  Rep.  7,  on  validity  of  statutes. 

Cited  in  note  in  13  A.  S.  R.  132,  on  delegation  of  legislative  power. 
—  Validating   void   assessment. 

Cited  in  Brady  v.  King,  63  Cal.  44;  Schumacker  v.  Toberman,  56  Cal.  508; 
Fanning  v.  Schammel,  68  Cal.  428,  9  Pac.  427;  English  v.  Wilmington,  2  Marv. 
(Del.)  63,  37  Atl.  158;  Kelly  v.  Luning,  76  Cal.  309,  18  Pac  335,— holding  act 
validating  void  assessment  void. 

Cited  in  notes  in  76  A.  D.  629,  530,  on  legislature's  power  to  cure  void  assess- 
ments; 80  A.  D.  735,  on  power  of  legislature  to  validate  invalid  contracts  and 
acts  of  municipalities;   10  A.  D.  133,  on  retrospective  laws;   37  A.  R.  398,  on 
acts  which  may  be  ratified  by  state. 
^As  local  or  special  legislation. 

Cited  in  People  v.  Bartlett,  67  Cal.  156,  7  Pac  417,  holding  that  statute  pro- 
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viding  for  completion  of  city  hall  is  not  void  as  special  legislation;  Pacific 
Bridge  Co.  v.  Kirkham,  64  Cal.  519,  2  Pac.  409,  holding  act  authorizing  city  to 
constnict  bridge,  void;  People  v.  Houston,  54  Cal.  536,  holding  statute  levying 
anessment  for  improvement  of  swamp  lands,  void;  Bank  of  Sonoma  County  v. 
Fairbanks,  52  Cal.  196,  holding  act  empowering  city  to  purchase  agricultural 
park,  valid;  McDonald  v.  Louisville,  113  Ky.  425,  68  S.  W.  413,  holding  statute 
levying  tax  for  local  purposes,  void;  State  ex  rel.  Atwood  v.  Hunter,  38  Kan. 
578,  17  Pac.  177,  holding  act  providing  for  appointment  of  police  board  by 
executive  council,  valid;  State  ex  rel.  Geake  v.  Fox,  158  Ind.  126,  56  L.R.A. 
893,  63  K.  E.  19,  holding  act  placing  control  of  fire  departments  in  hands  of 
governor,  void;  Ex  parte  Anderson,  46  Tex.  Crim.  Rep.  372,  81  S.  W.  973; 
ETansrille  v.  State,  118  Ind.  426,  4  L.R.A.  93,  21  N.  E.  267,— holding  statute 
appointing  local  officers,  void;  State  ex  rel.  Jameson  v.  Denny,  118  Ind.  382,  4 
LRJL  79,  21  N.  E.  252,  holding  statute  controlling  city  streets,  etc.,  void;  State 
ei  rel.  Atty.  Gen.  v.  Moores,  65  Neb.  480,  41  L.R.A.  624,  76  N.  W.  175,  holding 
act  empowering  governor  to  appoint  fire  commissioners  in  cities,  void ;  Newport 
T.  Horton,  22  R.  I.  196,  50  L.ILA.  330,  47  Atl.  312,  holding  act  establishing  city 
police  board,  valid;  State  ex  rel.  Wright  v.  Stanford,  24  Utah,  148,  66  Pac. 
1081,  holding  statute  requiring  certain  counties  to  have  inspector  of  fruit 
trees,  void;  Whitlock  v.  Hawkins,  105  Va.  242,  53  S.  E.  401,  holding  statute 
regulating  appointment  of  land  assessors,  valid;  Thomason  v.  Ashworth,  73  Cal. 
73, 14  Pac  615  (dissenting  opinion),  on  validity  of  special  legislation;  Ex  parto 
Lewis,  45  T«x.  Crim.  Rep.  1,  108  A.  S.  R.  929,  73  S.  W.  811  (dissenting  opinion), 
on  power  of  state  to  pass  local  laws. 
Validity  of  grant  of  right  of  way. 

Cited  in  Omnibus  R,  CJo.  v.  Baldwin,  57  Cal.  160,  holding  ordinance  granting 
right  to  lay  tracks  in  street  after  previous  grant  to  another,  void. 
Distinction  between  taxes  and  assessments. 

Cited  in  note  in  55  A.  D.  287,  on  distinction  between  taxes  and  assessments. 

11  AM.  REP.  697,  NATIONAL  GOLD  BANK  &  T.  CO.  t.  HcDONALD, 

51  CAL.  64. 
Rights  and  liabilities  ot  banks. 

Cited  in  reference  note  in  32  A.  S.  R.  175,  on  deposits  in  banks. 

Cited  in  notes  in  24  L.RJL  737,  on  entries  in  bank  book  as  contracts;  3  E. 
R.  C.  762,  on  liability  of  bank  to  third  person  as  holder  of  check;  23  L.R.A. 
(N5.)  1093,  on  right  of  bank  to  recover  amount  paid  on  check  or  other  paper 
drawn  upon  or  payable  at  it  under  mistaken  belief  as  to  sufficiency  of  funds  to 
meet  it;  50  A.  D.  99,  on  banking  customs  and  their  validity. 
Of  bank  crediting  cliecks. 

Cited  in  City  Nat.  Bank  v.  Burns,  68  Ala.  267,  44  A.  R.  138,  holding  that 
bank  crediting  payee  with  check  received  for  collection  cannot  recover  from  lat- 
ter upon  check  turning  out  to  be  forgery;  Ocean  Park  Bank  ▼.  Rogers,  6  CaL 
App.  678,  92  Pac.  879;  Blake  v.  Hamilton  Dime  Sav.  Bank  Co.  79  Ohio  St. 
189,  128  A,  8.  R,  684,  20  L.R.A.(N.S.)  290,  87  N.  E.  73,  16  A.  &  E.  Ann.  Cas. 
210;  Com.  V.  Reading  Sav.  Bank,  133  Mass.  16,  43  A.  R.  495, — sustaining  right 
of  bank  to  cancel  entry  of  credit  on  pass  book  of  check  found  to  be  worthless. 

Cited  in  reference  notes  in  14  A.  S.  R.  387,  on  checks  credited  in  depositor's 
pass  book  as  being  taken  for  collection  and  not  for  cash;  16  A.  S.  R.  347,  on 
reeeiving  check  as  bank  deposit. 
Am.  Rep.  Vol.  XVI.— 10. 
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Cited  in  notes  in  7  L.R.A.<N.S.)  700,  on  title  of  bank  to  check  drawn  on  an- 
other bank  which  has  been  credited  to  depositor;   13  L.R.A.  737,  on  possession 
of  bank  book  as  not  conclusive  of  right  to  draw  deposit;  41  L.  ed.  U.  S.  858, 
on  liability  of  bank  crediting  depositor  with  check. 
Ot  collecting  bank. 

Cited  in  Louisiana  Ice  Co.  v.  State  Nat.  Bank,  McGloin's  (La.)  181,  holding 
that  title  to  check  deposited  for  collection  does  not  pass  to  bank;  Middlesex 
County  y.  State  Bank,  32  N.  J.  Eq.  467,  holding  bank  collecting  draft  for  state 
discharged  by  state  treasurer's  failure  to  notify  it  of  drawee's  failing  condition. 

Cited  in  notes  in  34  A.  D.  308,  on  inception  of  agency  of  bank  for  collection 
and  its  effect;  77  A.  S.  R.  628,  on  liability  of  collecting  bank  which  gives  pro- 
visional credit;   86  A.  S.  R.  783,  on  what  constitutes  a  deposit  of  negotiable 
paper  for  collection. 
Note  as  payment  ot  antecedent  debt. 

Cited  in  Steinhart  v.  National  Bank,  94  Cal.  362,  28  A.  S.  R.  132,  29  Pae. 
717,  holding  that  antecedent  debt  is  not  extinguished  by  giving  note. 
Indorsement  ''for  deposit." 

Cited  in  note  in  47  A.  8.  R.  389,  on  effect  of  check  indorsed  "for  deposit" 

21   AM.   REP.    70S,   BREUNEIR  v.   lilVERPOOIi  &  Ij.   &  Q.   INS.   CO. 

51  CAL.   101. 
What  will  avoid  insurance  policy. 

Cited  in  Vorse  v.  Jersey  Plate  Glass  Ins.  Oo.  119  Iowa,  555,  97  A.  S.  R.  330, 
60  L.R.A.  838,  93  N.  W.  569,  holding  policy  providing  that  insurer  shall  not 
be  liable  for  loss  caused  by  ''blowing  up  of  building,"  not  avoided  by  ex- 
plosion of  gasoline  used  therein;  Security  Ins.  Co.  v.  Mette,  27  111.  App.  324; 
Huck  V.  Globe  Ins.  Co.  127  Mass.  306,  34  A.  R.  373,— holding  policy  condi- 
tioned to  be  void  if  building  fall,  not  avoided  by  fall  of  portion;  Haider  v.  St. 
Paul  F.  &  M.  Ins.  Co.  67  Minn.  514,  70  N.  W.  805,  holding  policy  not  avoided 
for  breach  of  sole  ownership  clause  where  insured  owned  part  of  land  in  fee 
on  which  building  stood;  London  &  W.  Trust  Co.  v.  Canada  F.  Ins.  Co. 
13  Ont.  L.  Rep.  540,  holding  that  change  in  occupation  of  premises  by  tenant 
without  landlord's  knowledge  will  not  avoid  policy. 

Cited  in  reference  notes  in  2  A.  S.  R.  583,  on  changes  in  insured  property 
that  will  avoid  policy;  42  A.  S.  R.  465,  on  condition  against  "fallen  building'* 
in  insurance  policy. 

Cited  in  notes  in  66  A.  S.  R.  692,  on  what  constitutes  an  increase  of  hazard 
avoiding  a  fire  insurance  policy;  66  A.  S.  R.  695,  on  increase  of  hazard  avoiding 
fire  insurance  policy,  in  matters  outside  knowledge  or  control  of  insured. 
What  included  in  fire  loss. 

Cited  in  note  in  23  A.  S.  R.  916,  on  what  included  within  loss  by  fire. 

Proximate  cause  of  fire  loss. 

Cited  in  note  in  36  A.  S.  R.  859,  on  falling  of  insured  building  as  proximate 
cause  of  loss. 
Conclusiveness  of  findings  of  fact. 

Cited  in  Bath  v.  Valdez,  70  Cal.  350,  11  Pac  724;  Dodson  v.  Cro<*er,  20  S.  D. 
312,  105  S.  W.  929, — holding  findings  of  fact  based  upon  oonfiicting  evidence 
conclusive  on  appeal. 

Distinguished  in  Savings  &  L.  Soc.  v.  Burnett,  106  Cal.  614,  39  Pac.  922,  holding 
thai  conclusion  cannot  stand  if  specific  facts  do  not  support  it. 
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21  AM.   RBP.    704,    PBOPIjE  t.   HIB£IRXIA   BANK,    51    CAIj.    24S. 
Property  sabject  to  taxation. 

Cited  in  Germania  Trust  Co.  v.  San  FranciBCO,  128  Cal.  589,  61  Pac.  178,  hold- 
ing secured  railroad  bonds  not  taxable;  San  Francisco  v.  Flood,  64  Cal.  504,  2  Pac. 
264,  holding  mining  stock  taxable;  Arapahoe  County  v.  Rocky  Mountain  News 
Printing  Co.  15  Colo.  App.  189,  61  Pac.  494,  holding  membership  in  associated 
press  not  taxable;  State  v.  Rand,  39  Minn.  502,  40  N.  W.  835,  holding  land 
contract  taxable;  State  ex  reL  Breckenridge  y.  Fleming,  70  Neb.  523,  97  N.  W. 
1063,  holding  unearned  premiums  not  taxable;  Morrison  r.  Manchester,  58 
N.  H.  538,  holding  mortgaged  property  taxable  to  mortgagor;  State  ex  rel. 
Wolfe  T.  Parmenter,  50  Wash.  164,  19  L.RA.(N.S.)  707,  96  Pac  1047,  holding 
^inoneys*'  not  credits  subject  to  taxation. 

Cited  in  notes  in  74  A.  D.  94,  on  taxation  of  credits;  60  A.  R.  416,  on  tax- 
ing ""credits"   as   property;    29   LJt.A.(N.S.)    61,   on   outstanding   accounts   as 
"property**  or  "credits"  subject  to  taxation. 
—Notes  and  mortgages. 

Cited  in  Bank  of  Mendocino  v.  Chalfant,  51  Cal.  369  (re-reported  in  51  CaL 
471),  holding  notes  and  mortgages  not  taxable;  Lamar  y.  Palmer,  18  Fla.  147, 
iK^ding  promissory  notes  taxable;  State  v.  Carson  City  Sav.  Bank,  17  Nev.  146,  30 
Pac  703,  holding  mortgages,  taxable ;  State  ex  rel.  Wolfe  v.  Parmenter,  50  Wash. 
IW,  19  L.R.A.(N.S.)  707,  96  Pac.  1047,  holding  mortgages  accounts  and 
jttdgmento  taxable;  Kingsley  v.  Merrill,  122  Wis.  185,  67  L.R.A.  200,  99  N.  W. 
1044,  2  A  &  E.  Ann.  Cas.  748,  holding  notes  and  mortgages,  taxable. 

Cited  in  notes  in  2  LJt.A.  351,  as  to  whether  taxation  of  mortgages  is  double 
Uiation;    16   L.R.A.   60,   on   power   to  tax  mortgages;    23   L.R.A.(N.S.)    154, 
on  taxation  of  mortgage  and  real  estate  at  full  value  as  double  taxation. 
Sitns  of  property  for  taxation. 

Cited  in  Mackay  v.  San  Francisco,  113  Cal.  392,  45  Pac.  696,  holding  rail- 
road bonds  having  situs  in  state  secured  by  mortgage  on  property  in  another 
•tate,  taxable  in  former. 

Cited  in  note  in  60  L.R.A.  36G,  on  double  taxation  of  corporations. 
Power  to  exempt  from  taxation. 

Cited  in  note  in  19  L.R.A.  79,  on  power  of  state  legislature  to  exempt  from 
taxation. 

21  AM.  RBP.   71S,  NSWHAIili  t.  CESTTRAL  P.  R.  CO.  51  CAIi.   845. 
Right  of  stoppage  in  translta. 

Cited  in  Schloeter  v.  Fisher,  37  Mo.  App.  352,  8  L.R.A.  147,  holding  Vendor 
entitled  to  enforce  lien  by  stoppage  in  transitu. 

Cited  in  notes  in  38  A.  D.  422,  on  effect  of  indorsement  of  bill  of  lading  on 
right  of  stoppage  in  transitu;  105  A.  S.  R.  365,  on  rights  of  assignee  of  bill 
of  lading  as  against  rights  of  stoppage  m  transitu;  4  E.  R.  C.  789,  on  right  of 
■toppage  in  transitu  as  against  assignee  of  bill  of  lading;  23  E.  R.  C.  433,  as 
to  when  right  of  stoppage  in  transitu  ceases. 
Transfer  of  goods  in  transit. 

Cited  in  Dodge  v.  Meyer,  61  Cal.  405,  holding  title  to  goods  in  transit  trans- 
ferred  by  indorsement  of  bill  of  lading. 
TaUdity  of  bUl  of  lidding. 

(^ted  in^tna  Nat.  Bank  v.  Union  P.  R.  Co.  69  Mo.  App.  246,  holding  bill  of 
Uding  issued  for  freight  not  actually  shipped,  void. 
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21   AM.  REP.   718,  ARQUES  v.  WASSON,   51   OAIi.   620. 
Sale  or  mortgage  of  ungrown  crops  or  after  acquired  property. 

Cited  in  Mayer  v.  Taylor,  69  Ala.  403,  44  A.  R.  522,  holding  equitable  title 
only  conveyed  by  mortgage  of  crop  not  sown;  Cutting  Packing  Co.  v.  Pack- 
ers' Exch.  86  Cal.  574,  21  A.  S.  R.  63,  10  L.R.A  369,  25  Pac.  52,  holding  con- 
tract  for   purchase   of   future   crop,   assignable. 

Cited  in  reference  note  in  27  A.  R.  503,  on  assignability  of  crop  not  yet  sown. 

Cited  in  notes  in  4  A.  D.  561,  on  sale  or  encumbrance  of  property  not  in 
esse;  46  A.  D.  713,  714,  on  mortgage  of  after-acquired  property  and  of  property 
having  only  potential  existence;  76  A.  D.  726,  on  right  to  mortgage  thing  in 
which  mortgagor  has  potential  interest;  30  A.  R.  68,  on  mortgage  of  property  not 
in  existence;  23  L.R.A.  455,  456,  on  potential  interests  on  sale  or  mortgage  of 
future  crops;  22  L.  ed.  U.  S.  183,  on  mortgage  on  crops  to  be  planted;  5  E,  R. 
C.  137,  as  to  what  personal  property  may  be  mortgaged. 
—  Validity. 

Cited  in  Lemon  v.  Wolff,  121  Cal.  272,  53  Pac.  801;  Hall  v.  Glass,  123  Cal. 
600,  69  A.  S.  R.  77,  56  Pac.  336;  Grand  Forks  Nat.  Bank  v.  Minneapolis,  6 
Dak.  357,  43  N.  W.  806;  Minnesota  Linseed  Oil  Co.  ▼.  Maginnis,  32  Minn.  193, 

20  N.  W.  85;  Cumberland  Nat.  Bank  v.  Baker,  67  N.  J.  Eq.  231,  40  Atl.  850; 
Wilkerson  v.  Thorp,  128  Cal.  221,  60  Pac.  679, — holding  chattel  mortgage 
on  crop  to  be  raised  on  specified  land,  valid;  Sporer  v.  McDermott,  69  Neb. 
633,  96  N.  W.  232,  5  A.  &  E.  Ann.  Cas.  396,  holding  right  to  crops  under 
mortgage'  of  future  crops  enforceable  in  equity;  Hughes  v.  Wheeler,  66  Iowa, 
641,  24  N.  W.  251,  holding  chattel  mortgage  covering  after  acquired  stock, 
valid. 

Cited  in  reference  notes  in  22  A.  R.  649,  on  validity  of  chattel  mortgage  on 
crops  either  growing  or  not  yet  sown;  10  A.  S.  R.  195,  on  validity  of  mortgage 
on  chattels  not  yet  acquired  as  against  creditor;  40  A.  S.  R.  640,  on  validity  of 
chattel  mortgages  on  crop  in  potential  existence. 

Cited  in  notes  in  22  A.  R.  653,  on  validity  of  mortgage  on  property  to  be  ac- 
quired in  the  future;  109  A.  S.  R.  520,  on  validity  and  operation  of  mortgage 
on  unplanted  crop;  109  A.  S.  R.  623,  on  lack  of  potential  existence  as  fatal  to 
validity  of  mortgage  on  unplanted  crop;  10  E.  R.  C.  477,  on  validity  of  sale 
of  property  to  be  subsequently  acquired. 
Fruit  trees  as  "growing  crops." 

Cited  in  Cottle  v.  Spitzer,  66  Cal.  466,  52  A.  R.  306,  4  Pac.  435,  holding  that 
fruit  trees  are  not  "growing  crops"  within  tax  law. 

21  AM.  REP.  721,  STATE  v.  SWIFT,   10  NEV.   176. 
Validity  ot  enactment  of  statutes. 

Cited  in  Re  Duncan,  139  U.  S.  449,  35  L.  ed.  219,  11  Sup.  Ct  Rep.  673, 
holding  certi6ed  statute  presumed  to  have  been  properly  passed;  Re  Roberts,  5 
Colo.  525;  Ritchie  v.  Richards,  14  Utah,  346,  47  Pac.  670,— holding  enrolled  act 
deposited  with  state  officer,  prima  facie  evidence  of  constitutional  enactment. 
•— Gonclasiveness  of  leglslatlye  Journals  as  to. 

Cited  in  Ooler  v.  Stanly  County,  89  Fed.  267,  holding  legislative  journals  con- 
clusive evidence  of  proper  enactment  of  statute;  State  ex  reL  Coffin  r,  Howell, 
26  Nev.  93,  64  Pac.  466;  State  ex  rel.  Scarborough  v.  Robinson,  81  N.  C.  409; 
State  V.  Kicscwetter,  46  Ohio  St.  264,  12  N.  E.  807,— ^holding  bill  not  shown 
by  journals  to  have  been  properly  signed,  void;  Lestayette  v.  State,  22  Tex.  App. 
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396,  3  S.  W.  233,  holding  act  rendered  inyalid  for  failure  of  legislative  joiirnabs 
to  show  proper  signing;  Currie  ▼.  Southern  P.  Ck).  21  Or.  566,  28  Pac.  884, 
denying  right  to  attack  statute  which  journals  of  house  show  to  have  been 
properly  enacted. 

Cited  in  notes  in  51  A.  D.  619,  as  to  when  legislative  journals  are  evidence; 
58  A.  D.  575,  on  legislative  journals  as  evidence  of  due  passage  of  statutes; 
11  L.RJL  492,  on  printed  legislative  journals  as  evidence. 
—Right  to  impeach  generally. 

Cited  in  Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  649,  36  L.  ed.  294,  12  Sup. 
Ct  Rep.  495;  Leavenworth  County  v.  Higginbotham,  17  Kan.  62;  State  ex  rel. 
Atty.  Gen.  ▼.  Francis,  26  Kan.  724;  State  ex  rel.  Chase  V.  Rogers,  10  Nev. 
250,  21  A.  R.  738;  State  ex  rel.  Cardwell  v.  Glenn,  18  Nev.  34,  1  Pac.  186; 
State  ex  rel.  Sutherland  v.  Nye,  23  Nev.  99,  42  Pac.  866;  State  ex  rel.  Os- 
bum  V.  Beck,  25  Nev.  68,  66  Pac.  1008;  State  ex  rel.  Herron  v.  Smith,  44 
Ohio  St.  348,  7  N.  E.  447;  WillUms  v.  Taylor,  83  Tex.  667,  19  S.  W.  156; 
Stote  ex  rel.  Reed  v.  Jones,  6  Wash.  452,  23  L.R.A.  340,  34  Pac.  201,— hold- 
ing that  bill  on  file  with  state  officer  must  be  accepted  without  question  by 
courts  as  legally  passed;  State  ex  rel.  Hoover  v.  Chester,  39  S.  C.  307,  17  S.  E. 
752,  denying  power  of  court  to  assail  authenticated  statute  on  ground  that 
same  did  not  originate  in  proper  house;  Yolo  County  v.  Cc^gan,  132  Cal. 
265,  84  A.  S.  R.  41,  64  Pac.  403;  Mathis  v.  State,  31  Fla.  291,  12  So.  681; 
Madison  County  v.  Burford,  93  Ind.  383 ;  People  ex  rel.  Hart  v.  McElroy,  72  Mich. 
446,  2  L.R.A.  609,  40  N.  W.  750;  State  ex  rel.  Atty.  Gen.  v.  Hagood,  13  S.  C. 
46;  Home  Teleg.  Co.  v.  Nashville,  118  Tenn.  1,  101  S.  W.  770,  11  A.  &  E.  Ann. 
Cas.  824;  Usener  v.  State,  8  Tex.  App.  177;  Donaldson  v.  State,  15  Tex.  App.  25; 
Ex  parte  Tipton,  28  Tex.  App.  438,  8  L.R.A.  326,  13  S.  W.  610;  McLane  v. 
Paschal,  8  Tex.  Civ.  App.  398,  28  S.  W.  711, — denying  power  of  court  to  go  be- 
hind authenticated  statute  to  inquire  into  manner  of  enactment ;  dissenting  opin- 
ions in  Koehler  v.  Hill,  60  Iowa,  543,  14  N.  W.  738;  Re  Gunn,  50  Kan.  155, 
19  LJLA.  519,  32  Pac.  948;  Norman  v.  Kentucky  Bd.  of  Managers,  93  Ky.  537, 
18  LJLA.  556,  20  S.  W.  901, — on  right  to  question  validity  of  enactment  of  stat- 
ute. 

Cited  in  notes  in  47  A.  S.  R.  819,  821,  on  proof  and  impeachment  of  enactment 
of  statutes;  23  L.R.A.  341,  on  conclusiveness  of  enrolled  bill. 
—Right  to  resort  to  legislative  Journals  to  impeach. 

Cited  in  First  Nat.  Bank  v.  McCarthy,  14  S.  D.  356,  83  N.  W.  423,  holding  jour- 
nals of  legislature  incompetent  to  impeach  statute;  El  Paso  &  S.  W.  R.  Co.  ▼. 
Potb,  101  Tex.  133,  105  S.  W.  322  (affirming  45  Tex.  Civ.  App.  275,  100  S.  W. 
171),  on  use  of  legislative  journal  to  impeach  statute;  State  ex  rel.  Cheyenne 
V.  Swan,  7  Wyo.  166,  75  A.  S.  R.  889,  40  L.R.A.  196,  51  Pac.  209,  holding 
legislative  journals  competent  to  overthrow  presumption  that  act  was  properly 
signed  by  presiding  officer;  Ex  parte  Wren,  63  Miss.  512,  56  A.  R.  825,  denying 
ri^t  of  court  to  resort  to  journals  to  show  that  act  fails  to  contain  amendments ; 
Chicot  County  v.  Davies,  40  Ark.  200,  sustaining  right  to  examine  legislative 
records  to  determine  whether  enrolled  bill  was  properly  passed. 

21  AH.  REP.   7S8,   STATE  t.  ROGERS,   10  NEV.   250. 
8trict  oonstraction  of  statutes. 

Cited  in  Smith  r.  Sherry,  54  Wis.  114,  11  N.  W.  465,  holding  statutes  prescrib- 
bg  procedure  for  changing  county  boundaries  must  be  strictly  coostmed. 
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Mandatory  provisions  of  statute  or  constitution. 

Cited  in  State  ex  rel.  Reardon  v.  Scales,  21  Okla.  683,  97  Pac  684,  on  man- 
datoiy  provisions  of  constitution. 

—  As  to  enactment  ot  statutes. 

Cited  in  Olds  v.  State  Land  Office  Commissioner,  134  Mich.  442,  86  N.  W.  966, 
holding  constitutional  provision  for  reading  of  proposed  statutes,  mandatory; 
State  ex  reL  Coffin  v.  Howell,  26  Nev.  93,  64  Pac.  466,  holding  constitutional  pro- 
vision requiring  signing  of  laws  passed  over  veto,  mandatory;  State  ex  rel. 
Cardwell  v.  Glenn,  18  Nev.  34,  1  Pac.  186,  holding  constitutional  provision  requir- 
ing signing  of  bills,  mandatory;  State  v.  Kiesewetter,  46  Ohio  St.  264,  12  N.  E. 
807,  holding  constitutional  provision  requiring  signing  of  bills  in  presence  of 
assembly,  mandatory;  Re  Opinion  to  the  Governor,  43  Fla.  306,  31  So.  348; 
People  V.  Dettenthaler,  118  Mich.  696,  44  L.R.A.  164,  77  N.  W.  460;  State 
V.  Jacobi,  62  Ohio  St.  66,  39  N.  E.  317;  State  ex  rel.  Gough  ▼.  Burrow,  119 
Tenn.  376,  104  8.  W.  626, — ^holding  constitutional  provision  prescribing  manner 
of  enacting  statutes,  mandatory. 

Cited  in  reference  note  in  85  A.  D.  363,  on  compliance  with  miscellaneous 
constitutional    provisions   as   to   passage   of   statutes. 

—  As  to  enacting  clause  of  statute. 

Cited  in  Montgomery  Amusement  So.  v.  Montgomery  Traction  Co.  139  Fed.  363 ; 
Sjoberg  ▼.  Security  Sav.  &  L.  Asso.  73  Minn.  203,  72  A.  S.  R.  616,  76  N.  W. 
1 116 ;  Smith  ▼.  Jennings,  67  S.  C.  324,  46  S.  E.  821, — holding  constitutional  pro- 
vision requiring  all  laws  to  be  styled  ''be  it  enacted,"  mandatory. 

Cited  in  reference  notes  in  18  A.  S.  R.  533,  on  omission  from  statute  of  formal 
enacting  clause  prescribed  by  Constitution;  72  A.  8.  R.  627,  on  enacting  clause 
In  statute. 

—  As  to  enactment  of  ordinances. 

Cited  in  Bloom  v.  Xenia,  32  Ohio  St.  461,  holding  section  of  municipal  code  re- 
quiring reading  of  proposed  ordinances,  mandatory. 
Validity  of  statute. 

Cited  in  note  in  86  A.  D.  367,  on  rebutting  presumption  that  enactment  of 
statute  was  legal. 
Validity  of  validating  amendment. 

Cited  in  State  ex  rel.  Stevenson  v.  Tufly,  20  Nev.  427,  19  A.  8.  R.  374,  22  Pac. 
1064,    holding   unconstitutional    act   not   validated   by    subsequent    amendment 
to  constitution  authorizing  statute. 
Conclusiveness  of  enrolled  bill. 

Cited  in  note  in  23  LJLA.  341,  on  conclusiveness  of  enrolled  bilL 

21   AH.   REP.    745,   STATB  t.   ROVER,    10   NEV.    S88. 
Duty  of  Jury  to  fix  degree  of  crime. 

Cited  in  McLane  v.  Territory,  8  Ariz.  150,  71  Pac.  938;  Hall  t.  Stsie, 
31  Fla.  176,  12  So.  449, — holding  judgment  of  conviction  not  fixing  degree  of 
crime,  nullity;  State  v.  Jackson,  99  Mo.  60,  12  8.  W.  367,  holding  jury  required 
by  statute  to  fix  degree  of  crime. 

Cited  in  reference  notes  in  7  A.  8.  R.  601,  as  to  when  verdict  must  specify  de- 
gree of  offense;  39  A.  8.  R.  336,  on  necessity  of  verdict  finding  degree  of  offense; 
28  A.  8.  R.  933,  on  neoessity  for  specification  of  degree  of  murder  in  verdict; 
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3  A  S.  R.  781,  on  effect  of  verdict  finding  prisoner  guilty  of  murder  but  not 

naming  degree. 

CoDTictlon  of  lesser  degree  of  crime. 

ated  in  State  v.  Lindsey,  19  Nev.  47,  3  A,  S.  R.  776,  5  Pac.  822,  denying 
right  of  state  to  take  advantage  of  error  of  jury  in  convicting  in  second  degree 
when  facts  and  law  required  conviction  in  first. 
What  constitutes  former  Jeopardy. 

Cited  in  State  v.  Pritchard,  Id  Nev.  101,  holding  that  discharge  of  jury  for 
ineompetency  after  swearing  does  not  constitute  former  jeopardy. 
Former  Jeopardy  as  bar. 

Cited  in  Re  Somers,  31  Nev.  531,  135  A.  S.  R.  700,  24  L.R.A.(N.S.)  504, 
103  Pac.  1073;  Mahany  v.  People,  31  Colo.  365,  73  Pac.  26,— holding  that 
former  conviction  set  aside  without  objection  of  defendant  for  error,  is  no  bar 
to  subsequent  prosecution;  State  v.  Thompson,  10  Mont.  549,  27  Pac.  349, 
holding  plea  of  former  jeopardy  unavailable  -where  new  trial  obtained  on  de- 
fendant's own  motion. 

Cited  in  note  in  135  Am.  St.  Rep.  74,  on  waiver  and  estoppel  of  defendant  to 
plead  former  jeopardy. 
Transfer  of  criminal  case. 

Cited  in  Washoe  County  v.  Humboldt  County,  14  Nev.  123,  on  transfer  of  orim- 
iiial  ease  from  one  county  to  another. 

11  AM.  REP.    754,   STATB  t.   PICKETT,    11    NEV.    255. 
Consent  as  element  in  rape  case. 

Cited  in  State  v.  Lung,  21  Nev.  209,  37  A.  S.  R.  505,  28  Pac.  235,  holding 
one  having  intercourse  with  woman  by  reason  of  fraud  not  guilty  of  rape; 
State  V.  Wheat,  63  Vt.  673,  22  Atl.  720,  holding  indictment  for  rape  failing 
to  all^  want  of  consent,  defective. 
-Of  child. 

Cited  in  People  v.  Verdegreen,  106  Cal.  211,  46  A.  S.  R.  234,  39  Pac.  607; 
8Ute  V.  Camagy,  106  Iowa,  483,  76  N.  W.  805;  Ross  v.  State,  16  Wyo.  285,  93 
Pac  299;  Territory  v.  Keyes,  5  Dak.  244,  38  N.  W.  440,— holding  consent  im- 
material on  question  of  guilt  of  rape  on  child  under  statutory  age;  Stephens 
▼.  State,  107  Ind.  185,  8  N.  E.  94,  holding  that  one  taking  indecent  liberties 
with  child  with  her  con^nt  not  guilty  of  rape;  Hardin  v.  State,  39  Tex.  Crim. 
Bep.  426,  46  S.  W.  803  (dissenting  opinion),  on  question  whether  one  raping 
ehild  under  statutory  age  is  guilty  of  crime,  where  consent  was  present. 

Cited  in  reference  note  in  66  A.  S.  R.  808,  on  assault  by  taking  indecent 
liberties  with  female  child. 
Conviction  in  lesser  degree  of  crime. 

Cited  in  Ex  parte  Curnow,  21  Nev.  33,  24  Pac  430,  holding  one  indicted  for 
rape  properly  convicted  of  assault. 

SI  AM.  REP.   757,  QUIGIiET  t.   CENTRAIi  P.  R.  CO.    11  NEV.   S50. 
Bight  to  remoTal  of  oanse. 

Cited  in  Duff  v.  Duff,  31  Fed.  772,  denying  motion  for  removal  of  cause  for 
loeal  prejudice  based  on  affidavit  of  attorney  for  party. 

Cited  in  reference  note  in  30  A.  R.  260,  on  removal  of  cause  to  Federal  court 
bj  foreign  corporation. 
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Cited   in  notes   in   3  L.R.A.   547,   on   sufficiency  of  affidavit  for  remoral   of 
cause;   11  L.R.A.  216,  on  removal  of  causes  for  diverse  citizenship  in  corpora- 
tion cases. 
liiability  of  corporation  for  tort. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  McKee,  99  Ind.  619,  50  A.  R,  102,  hold- 
ing railroad  company  liable  for  wrongful  arrest  by  railroad  detective;  Wachs- 
muth  V.  Merchants'  Nat.  Bank,  96  Mich.  426,  21  L.R.A,  278,  66  N.  W.  9,  holding 
corporation  liable  in  tort  for  false  imprisonment. 

Cited  in  notes  in  32  A.  S.  R.  99,  on  liability  of  carrier  for  assaults  by  its 
servants;  4  L.R.A. (N.S.)  490,  on  master's  liability  for  malicious  act. of  servant 
within  scope  of  employment  when  master  owes  special  duty  to  person  injured. 
liiability  for  expulsion  from  train. 

Cited  in  Quigley  v.  Central  P.  R.  Co.  6  Sawy.  107,  Fed.  Cas.  No.  11,510,  sus- 
taining right  to  damages  including  loss  of  time  for  wrongful  expulsion  from 
train;  Zion  v.  Southern  P.  Co.  67  Fed.  600,  holding  passenger  entitled  to  recover 
for  wrongful  ejection  from  train  because  conductor  not  satisfied  as  to  his  identity 
with  purchaser  of  ticket;  Gorman  v.  Southern  P.  Co.  97  Cal.  1,  23  A.  S.  R.  157, 
31  Pac.  1112,  holding  that  honest  mistake  of  conductor  is  no  defense  to  action 
for  wrongful  ejection  from  train. 

Cited  in  notes  in  41  A.  D.  476,  on  ejectment  of  passengers  for  not  showing 
or  surrendering  ticket  or  paying  fare;  5  L.R.A.  818,  on  duty  of  passengers  to 
exhibit  and  surrender  tickets  when  requested;    12  L.R.A.  339,  on  liability  of 
carrier  for  removing  passenger  from  train. 
Mental  suffering  as  elements  of  damages. 

Cited  in  notes  in  36  A.  R.  307,  on  mental  suffering  as  element  of  damages; 
9  L.R.A.  669,  on  injury  to  feelings  as  element  of  damage  for  negligence  in  send- 
ing telegram;  12  L.R.A.  698,  on  pain  and  suffering  as  element  of  damages  for 
personal  injury;  12  L.R.A.(N.S.)  186,  on  mental  suffering  for  wrongful  expul- 
sion from  vehicle  of  common  carrier. 
Allowance  of  exemplary  damages. 

Cited  in  notes  in  62  A.  D.  381,  383,  384,  as  to  necessity  of  authorization  or 
ratification  by  principal  or  master  of  act  of  agent  or  servant  to  hold  him  liable 
in  exemplary  damages;  59  A.  S.  R.  603,  on  liability  of  railroad  companies  for 
exemplary  damages;  1  L.R.A.  682,  on  allowance  of  exemplary  damages;  37 
L.  ed.  U.  S.  100,  as  to  when  railroad  or  other  corporations  are  liable  for  puni- 
tive or  exemplary  damages. 
Jurisdiction  over  corporations. 

Cited  in  note  in  1  L.R.A.  331,  on  jurisdiction  over  corporations. 

Excessiveness  of  verdict. 

Cited  in  note  in  11  L.R.A.  47,  on  setting  aside  verdict  for  personal  injuries 
because  excessive. 

21  AM.  REP.  764,  STATB  T.  KENT,  22  BONN.  41. 

Acts  constituting  embezzlement. 

Cited  in  Fleener  v.  State,  58  Ark.  98,  23  S.  W.  1,  holding  agent  converting 
employer's  fimds,  guilty;  McElroy  v.  People,  202  111.  473,  66  N.  E.  1058,  holding 
that  agent  converting  subscriptions  collected,  and  on  which  entitled  to  commis- 
sion, is  not  guilty;  Com.  v.  Jacobs,  126  Ky.  536,  13  L.R.A.(N.S.)  511,  104  S.  W. 
346,  16  A.  &  E.  Ann.  Cas.  1226,  holding  that  agent  with  authority  to  collect 
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money  and  retain  part  for  his  services,  is  guilty  of  embezzlement  where  he 
converts  to  own  use  entire  amount  collected;  State  v.  Herzog,  25  Minn.  490, 
boMing  one  converting  property  on  which  he  is  entitled  to  commission,  guilty; 
Van  Etten  v.  State,  24  Neb.  734,  1  L.RJV..  669,  40  N.  W.  289,  holding  attorney 
using  client's  funds  on  which  he  has  lien  not  guilty;  State  v.  Barter,  58  N.  H. 
604,  holding  special  agent  misusing  notes,  guilty;  People  v.  Civille,  44  Hun, 
497,  holding  agent  converting  to  his  own  use  rents  collected  for  another,  guilty; 
State  V.  Kusnick,  45  Ohio  St.  536,  4  A.  S.  R.  564,  15  N.  E.  481,  holding  agent  of 
banking  association  converting  certificates,  guilty;  States  v.  Maines,  26  Wash. 
160,  66  Pac  431,  holding  commission  agent  converting  principal's  property, 
guilty. 

Cited  in  notes  in  98  A.  D.  137;  87  A.  S.  R.  26, — on  embezzlement  by  agent 
entitled  to  commissions;    13   L.R.A.(N.S.)    512,  on   effect  of  fact  that  one   is 
entitled  to  commissions  out  of  fimd  upon  his  prosecution  for  embezzlement  for 
retaining  whole  fund. 
—By  partner. 

Cited  in  State  v.  Reddick,  2  S.  D.  124,  48  N.  W.  846;  Bank  of  Overton  v. 
Thompson,  56  C.  C.  A.  554,  118  Fed.  798;  Com.  v.  Behle,  1  Lack.  L.  News,  303; 
Ray  v.  State,  48  Tex.  Grim.  Rep.  122,  86  S.  W.  761,— holding  partner  converting 
Ann  property  not  guilty. 

U  AM.  REIP.  765,  STATG  T.  CASSIDT,  22  MINN.  S12. 
Validity  of  statute  or  ordinance. 

Cited  in  State  v.  Starkey,  49  Minn.  503,  52  N.  W.  24,  sustaining  validity  of 
ordinance  providing  for  appointment  of  building  inspector;  Lien  ▼.  Norman* 
County,  80  Minn.  58,  82  N.  W.  1094,  holding  act  providing  for  drainage  of 
swampy  lands,  valid  exercise  of  police  power;  Murray  v.  Ramsey  County,  81 
Mum.  359,  83  A.  S.  R.  379,  51  L.R.A.  828,  84  N.  W.  103,  holding  act  providing  for 
treatment  of  inebriates  by  counties,  void  as  special  legislation;  Elwell  v.  Com- 
stock,  99  Minn.  261,  7  L.R.A.(N.S.)  621,  109  N.  W.  698,  9  A.  A  E.  Ann.  Cas. 
270,  holding  act  providing  for  use  of  voting  machines,  valid;  State  v.  Tower 
Lomber  Co.  100  Minn.  38,  110  N.  W.  254,  holding  act  prohibiting  any  person 
interfering  with  fish  conunission  while  gathering  fish  spawn,  valid;  Old  Colony 
Trust  Co.  V.  Wichita,  123  Fed.  762,  denying  power  of  city  to  nullify  franchise 
granted  to  street  car  company  for  twenty  years;  Leavitt  v.  Morris,  105  Minn. 
170,  17  L.RJL(N.S.)  984,  117  N.  W.  393,  16  A.  A  E.  Ann.  Cas.  961,  holding  act 
appropriating  money  received  for  liquor  licenses  for  eviction  and  maintenance 
of  inebriate  asylum,  valid. 

Cited  in  reference  note  in  83  A.  S.  R.  383,  on  constitutionality  of  statute 
requiring  liquor  dealers  to  provide  for  maintenance  of  asylum  for  inebriates. 

—  As  to  taxation  generally. 

Cited  in  Drew  v.  Tifft,  79  Minn.  175,  79  A.  S.  R.  446,  47  L.R.A.  525,  81  N.  W. 
839,  holding  inheritance  tax  law,  valid;  Merchants'  Nat.  Bank  v.  East  Grand 
Forks,  94  Minn.  246,  102  N.  W.  703,  holding  act  regulating  assessments  for 
public  improvements,  valid;  State  v.  United  States  &  C.  Exp.  Co.  60  N.  H.  219, 
holding  statute  taxing  express  companies,  void. 

—  As  to  licenses  generally. 

Cited  in  Tomlinson  v.  Indianapolis,  144  Ind.  142,  36  L.R.A.  413,  43  N.  E.  9, 
holding  ordinance  imposing  vehicle  license,  valid. 
Cited  m  notes  in  52  A.  D.  332,  on  violation  of  constitutional  requirements  of 
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equality  and  uniformity  of  taxation  in  exaction  of  license;  30  L.RA.  418,  on 
constitutional  provisions  requiring  equality  and  uniformity  in  license  fees. 

—  As  to  sale  of  liquors. 

Cited  in  Dennehy  v.  Chicago,  120  111.  627,  12  N.  E.  227,  holding  statute  regu- 
lating sale  or  gift  of  intoxicating  liquors,  valid;  Duluth  v.  Abrahamson,  9G 
Minn.  39,  104  N.  W.  682,  holding  ordinance  prohibiting  sales  of  liquor  on  Sun- 
day, valid;  State  v.  Klein,  22  Minn.  328  (dissenting  opinion),  on  validity  of 
special  liquor  tax  to  provide  income  for  inebriate  asylum;  State  ex  rel.  Young 
V.  Minnesota  Club,  106  Minn.  516,  20  L.R.A.(N.S.)  1101,  119  N.  W.  494,  on 
validity  of  license  for  sale  of  liquor  by  social  club. 

—  SuflQclency  of  title  generally. 

Cited  in  Travelers'  Ins.  Co.  v.  Oswego  Twp.  7  C.  C.  A.  669,  19  U.  S.  App.  321, 
59  Fed.  58,  holding  act  void  when  title  is  not  germane  to  subject  treated;  Fams- 
worth  Loan  &  Realty  Co.  v.  Commonwealth  Title  Ins.  &  Trust  Co.  84  Minn. 
€2,  86  N.  W.  877,  holding  act  having  insufficient  title,  void;  Boyle  v.  Vanderhoofy 
45  Minn.  31,  47  N.  W.  396,  holding  act  to  abolish  exemption  as  applied  to  work- 
ing men,  not  void  for  insufficiency  of  title;  Allen  v.  Pioneer  Press  Co.  40  Minn. 
117,  12  A.  S.  R.  707,  41  N.  W.  936,  holding  title  of  act  "to  regulate  actions  for 
libel"  sufficiently  definite;  State  ▼.  Porter,  53  Minn.  279,  55  N.  W.  134,  holding 
act  not  containing  subject  in  title,  void. 

Cited  in  note  in  79  A.  S.  R.  457,  459,  as  to  when  title  of  statute  embraces  but 
one  subject,  and  what  may  be  included  therein. 

—  Plurality  of  subject. 

Cited  in  Tabor  v.  Commercial  Nat.  Bank,  10  C.  C.  A.  429,  27  U.  S.  App.  Ill, 
62  Fed.  383;  Turner  v.  Coffin,  9  Idaho,  338,  74  Pac  962;  State  ex  rel.  Nash  v. 
Madson,  43  Minn.  438,  45  N.  W.  856;  Winters  v.  Duluth,  82  Minn.  127,  84  N. 
W.  788;  State  ex  rel.  Olsen  v.  Board  of  Control,  85  Minn.  165,  88  N.  W.  533; 
State  V.  Boehm,  92  Minn.  374,  100  N.  W.  95;  Watkins  v.  Bigelow,  93  Minn.  210, 
100  N.  W.  1104, — holding  act  containing  two  subjects  in  title,  void;  Pioneer  Irrig. 
Dist.  V.  Bradley,  8  Idaho,  310,  101  A.  S.  R.  201,  68  Pac.  295,  holding  act  contain- 
ing two  unrelated  subjects  in  title,  void;  Holmes  v.  Brooks,  65  Minn.  187,  67 
N.  W.  1150,  holding  act  regulating  assessments  by  insurance  associations  not 
void  as  containing  two  subjects  in  title;  State  v.  Cantieny,  34  Minn.  1,  24  N. 
W.  458,  holding  ordinance  providing  punishment  for  misdemeanors  and  disorderly 
conduct  not  void  as  containing  two  subjects  in  title;  State  ex  rel.  Schulman  v. 
Phillips,  73  Minn.  77,  75  N.  W.  1029,  holding  act  relating  to  training  school 
for  girls  and  boys  not  void  as  containing  two  subjects  in  title;  Ek  v.  St.  Paul 
Permanent  Loan  Co.  84  Minn.  245,  87  N.  W.  844,  holding  act  to  amend  city 
charter  in  relation  to  powers  and  duties  of  board  of  public  works  not  void  as 
containing  two  subjects  in  title;  State  ex  rel.  Day  v.  Hanson,  93  Minn.  178, 
102  N.  W.  209  (dissenting  opinion),  on  validity  of  act  containing  two  subjects  in 
title. 

ai  AM.  REP.  769,  STATE  v.  LEE,  22  MINN.  407. 
Proof  of  character  or  reputation  In  criminal  case. 

Cited  in  notes  in  22  L.ILA.(N.S.)  664,  665,  668,  on  right  to  testify  to  char- 
acter  from  personal  knowledge;  41  L.  ed.  U.  S.  469,  on  admissibility  of  evidence 
of  character. 

—  Of  accused. 

Cited  in  Foerster  v.  United  SUtes,  54  a  C.  A.  210,  116  Fed.  860,  holding 
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testimony  that  witness  never  heard  defendants  character  discussed,  competent; 
State  y.  Cremeans,  62  W.  Va.  134,  57  S.  E.  405,  holding  testimony  that  witness 
never  heard  defendants  character  for  peaceableness  discussed  or  questioned, 
admissible;  People  v.  Adams,  137  Cal.  580,  70  Pac.  662,  holding  evidence  on 
prosecution  for  murder  that  witnesses  never  heard  that  defendant  was  danger- 
ous, competent;  State  v.  Sterrett,  68  Iowa,  76,  25  N.  W.  936,  holding  evidence 
on  trial  for  murder  that  accused  had  peaceable  disposition,  competent;  People 
v.  Van  Gaasbeck,  189  N.  Y.  408,  22  L.R.A.(N.S.)  650,  82  N.  E.  718,  12  A.  A  E. 
Ann.  Cas.  745,  holding  negative  evidence  admissible  on  prosecution  for  man- 
slaughter to  establish  good  reputation  as  to  peaceableness;  People  v.  Seldner, 
€2  App.  Div.  357,  71  N.  Y.  Supp.  36,  holding  reputation  for  honesty  of  one 
eharged  with  larceny  provable  by  those  well  acquainted  with  him  in  community; 
Horton  v.  State,  84  Miss.  473,  36  So.  1033,  holding  evidence  of  reputation  of 
accused  as  law  abiding  citizen,  admissible  on  prosecution  for  rape;  State  v. 
Hosey,  54  Wash.  309,  22  L.R.A.(N.S.)  670,  103  Pac.  12,  holding  same  though 
witness  had  not  heard  accused's  reputation  discussed  and  based  evidence  on 
observation  alone;  Fisk  v.  State,  9  Neb.  62,  2  N.  W.  381;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Steele,  29  Tex.  Civ.  App.  328,  69  S.  W.  171,— holding  evidence  of  general 
reputation  of  accused  as  peaceable  man,  inadmissible  on  prosecution  for  rape. 

Cited  in  notes  in  103  A.  S.  R.  890,  on  nature  of  defendant's  evidence  of  good 
character;  103  A.  S.  R.  895,  on  kind  of  evidence  of  defendant's  good  character 
admissible;  103  A.  S.  R.  899,  on  nature  of  evidence  of  defendant's  good  char- 
acter admissible  on  trial  for  rape  or  carnal  knowledge;  20  L.R.A.  614,  on  evi- 
dence as  to  extent  of  witness's  knowledge  as  to  defendant's  good  character; 
2  UR A.  (N.S.)  553,  on  competency  to  testify  to  reputation  of  accused  for  peace 
or  violence. 

—  Of  person  murdered. 

Cited  in  Hussey  ▼.  State,  87  Ala.  121,  6  So.  420,  holding  evidence  on  prosecu- 
tion for  murder  that  deceased  had  reputation  of  being  quiet,  admissible;  Spang- 
ler  ?.  State,  41  Tex.  Crim.  Rep.  424,  55  S.  W.  326,  denying  admissibility  of  evi- 
dence of  character  of  deceased  on  prosecution  for  murder. 

—  Of  proseeutriz. 

Cited  in  State  v.  Lockerby,  50  Minn.  363,  36  A.  S.  R.  656,  52  N.  W.  958, 
holding  reputation  of  prosecutrix  for  chastity  competent  on  prosecution  for  rap«. 
—Of  witness. 

Cited  in  Lenox  v.  Fuller,  39  Mich.  263;  Matthewson  v.  Burr,  6  Neb.  312,— hold- 
ing testimony  of  witness  impeachable  by  others  swearing  that  his  reputation  for 
truth  is  bad. 
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OASES    IN  22    AM.    REP. 


22  AM.  REP.  1,  OHARIiESTON  y.  PBOPIiE'S  NAT.  BANK,  5  S.  C.  lOS. 
Implied  condition  that  increased  stock  be  fully  subscribed. 

Cited  in  Eaton  y.  Pacific  Nat.  Bank,  144  Mass.  260,  10  N.  E.  844,  holding  that 
under  subscription  to  increase  of  capital  stock,  there  is  no  implied  condition, 
that  whole  number  of  new  shares  should  be  subscribed  for  or  issued. 

Cited  in  note  in  45  L.R.A.  744,  on  right  to  tax  shares  of  national  bank  stock. 

tt  AH.  RBP.  •,  DUDIiET  T.  ODOM,   5  8.  O.   ISl. 
QiilUng  of  bids  as  cause  for  setting  aside  Judicial  sale. 

Cited  in  Barrett  t.  Bath  Paper  Go.  13  S.  C.  128,  holding  that  agreement  be- 
tween third  parties  and  judgment  creditors  that  former  would  assume  any 
deficiency,  if  property  were  sold  to  them  at  less  price  than  sufficient  to  pay 
judgments,  thus  preventing  competition,  avoids  sale;  Hemdon  t.  Gibson,  38  S.  C. 
357,  37  A.  S.  R.  765,  20  L.R.A.  545,  17  S.  E.  145,  holding  that  mortgagors  state- 
meats  at  foreclosure  sale  made  to  deter  others  from  bidding  against  her  through 
sympathy,  avoids  sale;  Bath  South  Carolina  Paper  Co.  v.  Langley,  23  S.  CL  129; 
Hewlett  V.  Gardner,  50  S.  C.  1,  27  S.  E.  533,— to  point  that  anything  that  pre- 
Tents  competition  amongst  bidders  avoids  sale. 

Cited  in  notes  in  20  L.R.A.  548,  on  effect  of  preventing  or  checking  bids  on 
validity  of  sale  at  auction ;  131  Am.  St.  R.  486,  on  law  of  auction  sales. 
Necessity  of  pleading  defense  of  "illegality  in  sale." 

Cited  in  Durham  Fertilizer  Co.  v.  Pagett,  39  S.  C.  69,  17  S.  E.  563,  holding  that 
illegality  in  sale,  relied  upon  as  defense^  must  be  specially  pleaded. 
Validity  of  agreement  predicated  upon  agreement  to  refrain  from  bid- 
ding at  Judicial  sale. 

Cited  in  Fisher  v.  Hampton  Transp.  Co.  136  Mich.  218,  112  A.  S.  R.  358,  98 
N.  W.  1012,  holding  that  agreement  based  upon  consideration  of  agreement  to 
refrain  from  bidding  at  judicial  sale  is  void  upon  grounds  of  public  policy;  Magee 
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v.  O'Neill,  19  S.  C.  170,  45  A.  R.  765,  as  to  what  is  public  policy  witlin  cognizance 
of  courts. 

Cited  in  reference  note  in  12  A.  S.  R.  885,  on  invalidity  of  agreement  among 
several  by  which  one  person  is  to  buy  land  at  sheriff's  sale. 

22  AM.  REP.   12,  CSNTRAIi  NAT.  BANK  Y.  CHARIiOTTE  C.  A  A.  &. 

CO.   5   S.  C.   156. 
Effect  of  sealing  written  instrument. 

Cited  in  Clark  v.  Read,  12  App.  D.  C.  343,  holding  that  affixing  of  corporate 
seal  to  corporations  endorsement  in  blank  of  promissory  note  does  not  preclude 
their  introduction  in  evidence  in  action  of  assumpsit  on  notes;  Luther  v.  Wheeler, 
73  S.  C.  83,  4  L.R.A.(N.S.)  740,  62  &  £.  874,  6  A.  &  E.  Ann.  Cas.  754,  denying 
that  city's  promissory  note  becomes  municipal  bond  merely  by  affixing  seal  o/ 
corporation. 

Cited  in  note  in  60  A.  S.  R.  156,  on  effect  of  corporate  seal. 

Distinguished  in  Dunn  v.  Auburn  Electric  Motor  Co.  92  Me.  165,  42  AtL  389, 
holding  that  sealed  cod  tract  cannot  be  used  as  evidence  to  support  action  of 
assumpsit  for  breach  of  contract. 

—  On  negotiability. 

Cited  in  Marine  &  River  Phosphate  Min.  &  Mfg.  Co.  t.  Bradley,  105  U.  S.  175, 
26  L.  ed.  1034,  holdiug  note  of  corporation  negotiable  instrument  though  uuder 
seal;  Seiberling  v.  Charleroi  Gas  Co.  11  Pa.  Dist  R.  458,  32  Pittsb.  L.  J.  N.  S. 
400,  holding  that  seal  of  corporation  does  not  of  itself  make  corporate  note  a 
specialty;  Stevens  v.  Philadelphia  Ball  Club,  142  Pa.  52,  11  L.RJL  860,  21 
Atl.  797,  28  W.  N.  C.  37,  holding  note  of  limited  partnership  signed  by  treasurer, 
negotiable  though  under  seaL 

Cited  in  notes  in  11  LuR.A.  833,  on  effect  of  seal  attached  to  commercial  paper; 
35  L.R.A.  607,  on  effect  of  seal  on  negotiability  of  corporate  note. 

Distinguished  in  McLaughlin  v.  Braddy,  63  S.  C.  433,  90  A.  S.  R.  681,  41  8. 
£.  523,  holding  that  promissory  note  of  individual  under  seal  is  not  negotiable 
instrument  under  law  merchant. 

22  AM.  REP.    14,  JENKINS  y.  OHARIiESTON,   5  S.  O.   S9S. 
Power  of  municipality  to  tax  property. 

Cited  in  Abbott,  Mim.  Corp.  §  312,  on  authority  of  municipality  to  tax  interest 
bearing  bonds. 

22  AM.  REP.  26,  BAIiTIMORE  A  O.  R.  CO.  t.  WIIiKENS,  44  MD.   Ill 
Conclusiveness  of  recitals  in  bill  of  lading. 

Cited  in  National  Bank  v.  Chicago,  B.  k  N.  R.  Co.  44  Minn.  224,  20  A.  S.  R. 
566,  9  L.RA..  263,  46  N.  W.  342,  holding  carrier  not  estopped  by  recital  in  bill 
from  showing,  as  against  innocent  indorsee,  that  no  goods  were  received;  Lake 
Shore  &  M.  S.  R.  Co.  v.  National  Live  Stock  Bank,  178  111.  506,  53  N.  E.  326, 
holding  carrier  not  estopped  to  deny  receipt  of  cattle  recited  in  bill  issued  to  bank 
which  made  advances  thereon  knowing  them  to  be  in  transit  consigned  to  another; 
Robinson  v.  Memphis  &  C.  R.  Co.  9  Fed.  129,  holding  carrier  not  estopped  by 
recital  in  bill  to  deny  receipt  of  goods  for  transportation,  as  against  one  who 
paid  draft  attached  thereto;  St.  Louis,  I.  M.  A.  S.  R.  Co.. v.  Knight,  122  U.  S.  79, 
80  L.  ed.  10779  7  Sup.  Ct.  Rep.  1132,  holding  carrier  not  liable  to  consignee,  who 
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paid  Attached  draft,  for  deficiency  in  quality  as  recited  in  bill  of  lading  when 
actual  shipment  was  safely  delivered. 

Cited  in  notes  in  38  A.  D.  410,  on  conclusiveness  of  bill  of  lading  as  to  shipment 
of  goods;  4  E.  R.  C.  678,  679,  on  conclusiveness  of  bill  of  lading  as  to  receipt  of 
goods. 

Distinguished  in  Smith  v.  Missouri  P.  R.  Co.  74  Mo.  App.  48,  holding  carrier 
estopped  to  deny  receipt  recited  in  bill  as  against  innocent  purchaser  thereof. 

Denied  in  Bank  of  Batavia  v.  New  York,  L.  £.  &  W.  R.  Co.  33  Hun,  589, 
holding  carrier  estopped  to  deny  receipt  recited  in  bill  as  against  one  who 
made  advances  on  faith  thereof. 

Negotiability  of  bill  of  lading  or  warehouse  receipt. 

Cited  in  Tiedeman  v.  Knox,  53  Md.  612,  sustaining  right  to  enforce  bill  of 
lading  given  in  payment  of  antecedent  indebtedness  as  negotiable  by  statute; 
Lazard  v.  Merchanto'  &  M.  Transp.  Co.  78  Md.  1,  26  Atl.  897,  holding  bills  not 
executed  within  statute  nor  providing  for  delivery  therein  not  within  code  pro- 
visions making  such  instnunents  negotiable;  National  Bank  v.  Baltimore  k  O. 
R.  Co.  99  Md.  661,  105  A.  S.  R.  321,  59  Atl.  134,  holding  that  at  common  law 
bill  of  lading  was  quasi  negotiable  instrument  only;  State  v.  Bryant,  63  Md. 
66,  holding  warehouse  receipt  issued  for  goods  purchased  but  to  remain  in  vend- 
or's possession  not  warehouse  or  storage  receipt  within  statute  making  such 
instruments  negotiable;  Third  Nat.  Bank  v.  Hays,  119  Tenn.  729,  108  S.  W. 
1060,  14  A.  &  E.  Ann.  Cas.  1049,  holding  purchaser  of  draft  with  bill  of  lading 
attached  vested  with  special  property  in  goods  becoming  absolute  on  drawee's 
refusal  to  pay. 

Cited  in  reference  note  in  22  A.  R.  603,  on  liability  of  common  carrier  for 
damages  caused  by  fraudulent  issue  of  bill  of  lading  by  station  agent. 

Cited  in  notes  in  38  A.  D.  422,  on  effect  of  indorsement  of  lost  or  stolen  bill 
of  lading;  38  A.  D.  408,  on  bill  of  lading  ajB  not  exclusively  a  marine  contract; 

105  A.  S.  R.  334,  on  general  characteristics  of  bills  of  lading;  4  L.RJL  244, 
on  bill  of  lading  as  receipt  and  as  contract. 

Effect  of  transfer  of  bill  of  lading. 

Cited  in  reference  note  in  42  A.  S.  R.  84,  on  liability  of  carrier  to  bona  fide 
purchaser  of  bill  of  lading. 

Cited  in  notes  in  38  A.  D.  420,  on  indorsement  and  transfer  of  bills  of  lading; 

106  A.  S.  R.  348,  on  right  of  carrier  to  deny  actual  receipt  of  goods  as  against 
assignee  of  bill  of  lading  notwithstanding  recital  to  the  contrary. 

Distinguished  in  Adoue  v.  Seeligson  A.  Co.  54  Tex.  593,  holding  ship  master's 
execution  of  bill  of  lading  to  factor  and  transfer  and  delivery  thereof  to  bank 
making  advances  effective  as  constructive  delivery  of  goods. 
Acceptance  of  bill  of  lading  as  waiver  of  delivery  to  wrong  carrier. 

Cited  in  Murphy  v.  American  Can  Co.  106  Md.  190,  67  Atl.  17,  holding  that 
consignee's  acceptance  of  bill  of  lading  amounts  to  assent  to  delivery  to  vessel 
not  designated  by  him. 

Cited  in  reference  note  in  53  A.  R.  453,  on  carrier's  liability  where  bill  ol 
lading  given  for  goods  never  received. 
Liability  of  corporation  for  acts  of  agent. 

ated  in  Baltimore  ^lutual  L.  Ins.  Co.  v.  McSherry,  68  Md.  41,  11  Atl.  577, 
holding  corporation  not  liable  for  fraud  by  one  not  proven  agent  acting  within 
scope  of  authority,  unless  ratification  shown;  Fifth  Avenue  Bank  v.  Forty-sec* 
ond  Street  &  G.  Street  Ferry  R.  Co.  137  N.  Y.  231,  33  A.  S.  R.  712,  19  L.R^ 
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331,  33  N.  E.  378,  holding  corporation  liable  to  innocent  holder  of  stock  certificat€ 
fraudulently  issued  by  officer  and  transfer  agent. 

Cited  in  note  in  27  L.R.A.  173,  on  master's  liability  for  false  bills  of  lading 
prepared  by  servant  acting  within  scope  of  employment. 

Distinguished   in  Western  Maryland   R.   Co.  v.   Franklin   Bank,   60   Md.   36, 
holding  corporation  liable  for  agents  fraud  in  forging  and  issuing  false  refund- 
ing certificates. 
lilablllty  of  carrier  for  loss  occurring  on  connecting  line. 

Cited  in  Eckles  v.  Missouri  P.  R.  Co.  112  Mo.  App.  240,  87  S.  W.  99,  holding 
receiving  carrier  who  selects  route,  and  under  traffic  arrangement  with  connecting 
carrier  collects  entire  freight,  liable  for  loss  on  connecting  line  notwithstand- 
ing contract  limiting  liability  to  its  own  line. 

Cited  in  notes  in  106  A.  S.  R.  608,  on  joint  liability  of  connecting  carriers 
for  torts  or  negligence  of  other  lines  where  one  freight  is  paid;  31  L.R.A.(N.S.) 
50,  on  liability  of  connecting  carrier  for  loss  beyond  own  line. 
Effect  of  possession  of  warehouse  receipt. 

Cited  in  Montgomery,  W.  A,  Co.  v.  American  Trust  &.  Sav.  Bank,  71  IlL  App. 
20,  holding  possession  of  receipt,  though  not  issued  by  statutory  warehouseman, 
equivalent  to  possession  of  goods  in  existence  when  given. 

22  AM.  KEP.   S5»  THIRD  NAT.  BANK  y.  BOYD,   44  AID.   47. 

Liability  of  bailee  for  negligence. 

Cited  in  Davisson  v.  Ford,  23  W.  Va.  617,  holding  barter  of  cattle,  to  be 
agistered,  is  liable  for  injuries  to  cattle  resulting  from  ordinary  neglect. 

Cited  in  notes  in  75  A.  D.  318,  on  necessity  of  stockbroker  keeping  identical 
stock  purchased;  32  A.  S.  R.  721,  on  duties  of  holder  of  collateral  security;  49 
A.  D.  736;  83  A.  S.  R.  394,— on  degree  of  care  required  of  pledgee;  17  L.R.A. 
193,  on  duty  of  pledgee  to  care  for  thing  pledged;  136  Am.  St  R.  222,  228,  on 
duty  of  warehousemen  in  care  of  property. 
—  Liability  of  bank  for  loss  of  depositors  property. 

Cited  in  Cutting  v.  Marlon,  6  Abb.  N.  C.  388,  57  How.  Pr.  58,  holding  bank 
liable  for  president's  misappropriation  of  customer's  pledged  securities,  made 
possible  through  directors  negligent  management;  Pattison  y.  Syracuse  Nat. 
Bank,  80  N.  Y.  82,  36  A.  R.  582,  holding  national  banks  liable  for  loss  through 
gross  negligence  of  special  deposits  received  gratuitously;  Scott  v.  First  Nat. 
Bank,  6  Ind.  Terr.  292,  68  L.R.A.  488,  82  S.  W.  751,  holding  bank  liable  where 
through  its  negligence  value  of  collateral  security  is  lost  by  insolvency  of  maker; 
Preston  v.  Prather,  137  U.  S.  604,  34  L.  ed.  788,  11  Sup.  Ct.  Rep.  162;  Prather 
V.  Kean,  29  Fed.  498;  Sherwood  v.  Home  Sav.  Bank,  131  Iowa,  528,  109  N.  W. 
9, — holding  that  bank,  though  gratuitous  bailee  thereof  is  liable  for  misappro- 
priation of  securities  by  employee  whom  it  retained  with  knowledge  that  he  was 
speculating  with  bank  fimds. 

Cited  in  notes  in  38  A.  S.  R.  778,  779 ;  32  L.R.A.  769,— on  care  required  of  bank 
in  keeping  special  deposit. 
Power  of  national  banks  to  purchase  corporate  bonds. 

Cited  in  Newport  Nat.  Bank  v.  Board  of  Education,  114  Ky.  87,  70  S.  W.  186, 
holding  that  national  bank  has  power  to  purchase  bond  issued  by  board  of  educa- 
tion of  city. 
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Negligence  of  bailee  as  qnestlon  of  fact. 

Cited  in  Gray  v.  Merriam,  46  111.  App.  337,  holding  that  negligence  of  bailee 
in  care  of  property  in  his  custody,  is  question  for  jury. 
Measare  of  damages  for  loss  occasioned  by  ballee*s  negligence. 

Cited  in  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur  Jordan  Co.  25  Ind.  App.  314, 
57  N.  £.  575,  holding  measure  of  damages  to  butter  while  in  warehouse  under 
contract  of  bailment  is  difference  between  market  value  if  it  had  been  in  good 
condition  and  market  value  in  damaged  condition;  Walley  v.  Deseret  Nat.  Bank, 
14  Utah, 'SOS,  47  Pac.  147,  to  point  that  market  value  of  stock  at  time  of  con* 
version  is  proper  measure  of  damages. 

Cited  in  note  in  2  L.R.A.  449,  on  rule  of  damages  in  action  for  conversion. 

tt  AM.  REP.   44,  WITTHAUS  v.  BRAUN,    44   MD.    SOS. 
Sale  of  trademarks  —  By  independent  transfer. 

Cited  in  Falk  v.  American  West  Indies  Trading  Co.  180  N.  Y.  445,  105  A.  S. 
K.  778,  1  L.R.A.(N.S.)  704,  73  N.  E.  239,  2  A.  &  E.  Ann.  Cas.  216;  The  Fair 
▼.  Joee  Morales  &  Co.  82  IlL  App.  499, — ^holding  that  trademark  cannot  be 
«onTeyed  in  gross  by  independent  transfer  without  also  c<Miveying  business  to 
vhicb  it  attaches. 

Cited  in  reference  note  in  105  A.  S.  R.  782,  on  rights  passing  by  sale  of  trade- 
aark  apart  from  article  to  which  it  is  affixed. 

Cited  in  notes  in  23  A.  R.  481,  on  assignment  of  trad^narks;  17  A.  S.  R. 
496,  on  assignment  of  trademark  of  which  assignor's  name  is  a  part;  1  L.R.A. 
(N.S.)  709,  on  sale  of  trademarks  in  gross;  1  L.R.A.(N.S.)  711,  on  transfer- 
ability of  trademarks  denoting  place  or  product  of  manufacture;  1  L.R.A. 
(N.S.)  724,  on  rights  resulting  from  sale  of  trademark  as  affected  by  fraud; 
I  L.R.A.(Ni$.)  727,  on  rights  resulting  from  sale  of  trademark  as  affected  by 
immaterial  inaccuracies. 
'-As  Including  good  will  of  business. 

Cited  in  Com.  ex  reL  Alexander  v.  Kentucky  Distilleries  &  Warehouse  Co. 
132  Ky.  521,  21  L.R.A.(N.S.)  30,  116  8.  W.  766,  holding  that  trademark  is 
properly  in  qualified  sense  only;  Wilmer  v.  Thomas,  74  Md.  485,  13  LJI.A.  380, 
22  Atl.  403,  holding  sale  of  good  will  of  going  concern  passes  right  to  trade- 
mark thereof;  Seabrook  v.  Onmes,  107  Md.  410,  126  A.  S.  R.  400,  16  L.R.A. 
(N.S.)  483,  68  Atl.  883,  holding  that  name  and  good  will  of  newspaper  are  not 
to  be  treated  as  of  value  apart  from  plant  itself;  Fish  Bros.  Wagon  Co.  v. 
U  Belle  Wagon  Works,  82  Wis.  546,  33  A.  S.  R.  72,  16  L.R.A.  453,  52  N.  W. 
^5;  Skinner  v.  Oakes,  10  Mo.  App.  45, — ^to  point  that  right  to  good  will  of 
linn  assimilates  right  to  trademark. 

inien  use  of  trademark  will  be  restrained. 

Cited  in  Robertson  v.  Berry,  50  Md.  591,  33  A.  R.  328,  holding  that  right  of 
property  in  complainant  must  be  clearly  shown;  Smith  Dixon  Co.  v.  Stevens, 
100  Md.  110,  59  Atl.  401,  holding  that  alleged  infringement  of  trade  mark  should 
not  be  enjoined  where  exclusive  right  thereto  is  doubtful. 

Cited  in  note  in  1  L.R.A.  46,  as  to  when  equity  will  restrain  use  of  trade- 
mark. 

42  AM.  REP.    47,  MAGRUDER  a.   COLSTON,   44   MD.   S40. 
Liability  of  stockholder. 

Cited  in  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  764,  holding  that  trans- 
Am.  Rep.  Vol.  XVI.— 11. 
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ferer  of  stock  who  fails  to  have  transfer  recorded  as  required  is  liable  for  debts 
created  of  sale  of  stock;  Sherwood  v.  Illinois  Trust  &  Sav.  Bank,  195  111.  112, 
88  A.  S.  R.  183,  62  N.  E.  835,  holding  trustee  who  stands  upon  corporation's 
books  as  stockholder,  liable  to  corporation's  creditors;  McKim  v.  Glenn,  66  Md. 
479,  8  Atl.  130,  holding  that  brokers  who  cause  customer's  stock  to  appear  ou  cor- 
poration's books  as  their  own  are  liable  as  stockholders  to  corporation's  cred- 
itors; Kerr  v.  Urie,  86  Md.  72,  63  A.  S.  R.  493,  38  LJLA.  119,  37  Atl.  789,  holding 
that  one  who  holds  national  bank  stock  as  self  appointed  trustee  for  infant 
assumes  liability  of  stockholder;  Re  Argus  Printing  Co.  1  N.  D.  434,  26  A.  S.  R. 
639,  12  L.R.A.  781,  48  N.  W.  347,  to  point  that  pledgee  of  corporation  stock 
who  appears  on  corporation's  books  as  owner  thereof,  is  liable  as  stockholder. 
Distinguished  in  Glenn  v.  Garth,  133  N.  Y.  18,  30  N.  E.  649,  holding  vendee 
of  stock  not  liable  as  stockholder,  where  they  immediately  repudiated  broker's 
unauthorized  action  in  causing  transfer  to  them  up<m  company's  books. 

—  Pledgee  of  national  bank  shares. 

Cited  in  Moore  v.  Jones,  3  Woods,  53,  Fed.  Cas.  No.  9,769,  holding  that 
pledgee  of  national  bank  stock  who  permits  transfer  to  him  upon  books,  becomes 
liable  as  stockholder;  Germania  Nat.  Bank  v.  Case,  99  U.  S.  628,  25  L.  ed.  448, 
holding  that  pledgee  who  causes  pledged  national  bank  stock  to  be  transferred 
to  himself  on  books,  incurs  immediate  liability  as  stockholder;  Pauly  t.  State 
Loan  &  T.  Co.  165  U.  S.  606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  465,  holding  that 
pledgee  of  national  bank  stock  who  takes  out  new  certificate  in  his  own  name  as 
pledgee,  is  not  liable  as  shareholder;  Huriburt  v.  Arthur,  140  Cal.  103,  98 
A.  S.  R.  17,  73  Pac.  734,  holding  that  pledgee  of  stock  of  banking  corporation, 
who  appears  upon  corporation  books  as  stockholder  is  liable  as  such  to  bank's 
creditors. 

Cited  in  notes  in  68  A.  S.  R.  642,  543,  545,  on  liability  of  persons  holding 
stock  as  collateral;  121  A.  S.  R.  198,  on  evasion  of  liability  by  pledgee  of  cor- 
porate stock  by  colorable  transfer;  121  A.  S.  R.  200,  on  liability  of  pledgee  of 
national  bank  stock;  12  L.R.A.  781;  36  L.R.A.  139,  140, — on  liability  of  pledgee 
of  stock  as  a  shareholder;  51  L.  ed.  U.  S.  424,  425,  on  pledgee  as  shareholder  in 
national  bank. 
When  pledgee  entitled  to  vote  stock. 

Cited  in  J.  H.  Wentworth  Co.  v.  French,  176  ^lass.  442,  57  N.  E.  789,  holding 
pledgee  of  stock  entitled  to  vote  stock  rather  than  pledgor,  where  certificate  does 
not  show  name  of  pledgeor. 

22    AM.    REP.    52,    MARYLAND    MUT.   BET^rCV.    SOO.    I.    O.    R.    M.    y. 

OIi£NDIN£N,  44  MD.  420. 
What  Is  valid  exercise  of  power  of  appointment  of  beneficiary  of  benefit 

fnnd. 

Cited  in  Union  Fraternal  League  v.  Walton,  109  Ga.  1,  77  A.  S.  R.  350,  46 
L.R.A.  424,  34  S.  E.  317,  holding  that  member  may  legally  designate  whomsoever 
he  pleases  as  beneficiary,  provided  nothing  exists  which  restricts  appointment; 
Di  Messiah  v.  Gem,  10  Misc.  30,  30  N.  Y.  Supp.  824,  holding  that  designation 
of  beneficiary  of  benefit  fund,  of  class  other  than  that  prescribed  by  charter  of 
society  is  nugatory;  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  593,  7 
Ind.  317;  Grand  Lodge,  O.  H.  S.  v.  Eisner,  26  Mo.  App.  108,— to  point  that 
member  of  beneficial  society  may  during  lifetime  exercise  power  of  appointment 
without  any  restriction  except  as  imposed  by  regulations  of  society. 


Digitized  by 


Google 


16S  NOTES  ON  AMERICAN  REPORTS.  [47-52 

-Will. 

Cited  in  Holland  v.  Taylor,  111  Ind.  121,  12  N.  E.  116,  holding  will  invalid 
exercise  of  power  where  by-laws  of  society  definitely  fix  manner  of  changing 
beneficiary;  Masonic  Benev.  Asso.  v.  Bunch,  109  Mo.  560,  19  S.  W.  25,  holding 
that  vciid  designation  of  beneficiary  may  be  made  by  will  where  different  mode 
not  prescribed  by  constitution  and  by-laws  of  society;  Re  Smith,  42  Misc.  639, 
87  N.  Y.  Supp.  725,  holding,  will  invalid  execution  of  power,  where  constitution 
of  society  requires  designation  to  be  made  in  certificate;  Hellenberg  v.  District 
No.  1,  I.  O.  B.  B.  94  N.  Y.  580,  holding  will  ineffectual  designation  of  benefi- 
ciary, where  society's  by-laws  provided  that  designation  should  be  made  in 
"lo^e  book;"  Hutson  v.  Jenson,  110  Wis.  26,  85  N.  W.  689,  holding  that  mere 
residuary  clause  in  will,  will  not  operate  as  exercise  of  power. 

Cited  in  note  in  64  L.R.A.  876,  on  evidencing  intent  to  exercise  power  of 
appointment  by  general  provision  in   donee's  will. 
*  Assignment  of  benefit  certificates  to  creditors. 

Cited  in  Dale  v.  Brumbly,  96  Md.  674,  64  Atl.  655,  holding  assignment  of 
certificate  to  creditors  in  violation  of  by-laws  of  society,  invalid  designation 
of  beneficiary. 

Reference  to  power  as  essential  to  its  execution. 

Cited  in  Foos  v.  Scarf,  55  Md.  301,  holding  that  intention  to  execute  power 
must  tppear  by  reference  to  power  or  subject  thereof  or  from  fact  that  instru- 
ment would  be  inoperative  without  aid  of  power;  Gaither  v.- Williams,  57  Md. 
025,  holding  mortgage  valid  exercise  of  power  to  revoke  deed  of  trust  though 
power  not  referred  to;  Patterson  v.  Wilson,  64  Md.  193,  1  Atl.  68,  holding  will 
not  execution  of  power  when  there  is  no  reference  to  it  nor  to  subject  thereof, 
and  will  would  be  operative  without  aid  of  power;  Balls  v.  Dampman,  69  Md. 
390,  1  L.RJ^.  545,  16  Atl.  16;  Thomas  v.  Cochrane,  89  Md.  390,  46  L.R.A. 
160,  43  Atl.  792;  Sewall  v.  Wilmer,  132  Mass.  131,— to  point  that  general  dis- 
poiition  of  property,  without  reference  to  power,  not  execution  of  same. 
Conveyance  upon  defeasance  as  execution  of  power  to  convey  absolutely. 

Cited  in  Thrall  v.  Spear,  63  Vt.  266,  22  Atl.  414,  holding  conveyance  upon 
defeasance  not  in  execution  of  power  to  convey  absolutely. 
Death  benefits  of  beneficial  society  as  assets  of  niember*s  estate. 

Cited  in  Cowman  v.  Rogers,  73  Md.  403,  10  L.R.A.  550,  21  Atl.  64;  Graham 
▼.  Allison,  24  Mo.  App.  516, — holding  that  fund  arising  from  policies  of  bene- 
fit society  are  not  assets  of  testator's  estate;  Warner  v.  Modern  Woodmen,  67 
Neb.  233,  108  A.  S.  R.  634,  61  L.R.A.  603,  93  N.  W.  397,  2  A.  &  E.  Ann.  Cas. 
660,  holding  that  death  benefits  of  beneficial  society  are  not  assets  of  members 
estate  where  there  is  failure  to  exercise  power  of  appointment;  Eastman  Provi- 
dent Mut.  Relief  Asso.  62  N.  H.  555,  holding  that  sum  payable  by  relief  asso- 
ciation to  appointee  of  deceased  members  is  not  assets  of  estate  upon  failure  to 
uercise  power;  Hill  v.  Supreme  Council,  A.  L.  H.  178  Mass.  145,  59  N.  E.  652, 
to  point  whether  benefit  falls  to  member's  estate  as  resulting  trust,  where 
society  waives  reversion  upon  failure  of  heirs  or  designation  of  beneficiary; 
Leadley  v.  McGregor,  11  Manitoba  L.  Rep.  9,  holding  that  member  of  mutual 
life  insurance  company  has  no  interest  in  fund  raised  or  to  be  raised  but  merely 
to  appoint  object  to  receive  same. 

Cited  in  notes  in  2  L.R.A.  161,  on  person  to  whom  payment  of  policy  should 
be  made  by  fraternal  societies;  17  L.R.A.(N.S.)  1083,  1085,  on  disposition  of 
fond  in  mutual  benefit  society  upon  failure  of  beneficiary. 
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Enforcement  of  resnlatlons  of  fraternal  societies. 

Cited  in  Sown  v.  Supreme  Council,  C.  M.  B.  A.  33  Hun,  263 ;  Hechmer  ▼.  Gilli- 
gan,  28  W.  Va.  750,— holding  that  regulations  of  fraternal  societies  subscribed 
to  by  members,  will  be  enforced  by  courts  like  all  other  contracts,  if  not  against 
public  policy. 
Association  as  mutoal  life  insurance  companies. 

Cited  in  Bolton  y.  Bolton,  73  Me.  299,  as  to  what  associations  are  recog- 
nized as  mutual  life  insurance  companies. 

Cited  in  note  in  5  L.R.A.  98^  on  difference  between  policies  of  insurance  and 
certificates  of  benefit  societies. 

22   AM.   REP.    57,    HARDESTY   y.   RICHARDSON,    44   MD.    617. 
Specific  performance  of  parol  agreements  relating  to  land  — Parol  ^Ift. 

Cited  in  Forney  v.  Calhoun  County,  84  Ala.  216,  4  So.  153,  holding  that 
Sf>ecific  performance  of  parol  promise  to  give  lands  to  county  will  be  decreed, 
where  on  faith  thereof  county  takes  possession  and  erects  thereon  a  court  house ; 
Young  T.  Crawford,  82  Ark.  33,  100  S.  W.  87,  holding  that  parol  gift  of  land 
will  not  be  enforced  unless  followed  by  possession  and  by  valuable  and  substan- 
tial improvements;  Bank  of  Willows  v.  Small,  144  Cal.  709,  78  Pac.  263,  hold- 
ing that  fact  that  donee  was  allowed  to  take  rents  and  profits  shows  no  equi- 
table ground  for  relief;  Polk  v.  Clark,  92  Md.  372,  48  Atl.  67,  holding  parol 
gift  of  house  not  shown  by  evidence  equally  consistent  with  possession  on  con- 
dition of  keeping  house  in  repair  and  paying  taxes;  Walsh  v.  Mclntire,  68  Md.  402, 
13  Atl.  348,  holding  parol  gift  not  established  by  evidence  showing  possession 
merely  to  take  care  of  property;  Gifford  v.  Gifford,  100  Mich.  258,  58  N.  W. 
1000,  holding  son  who  has  done  little  or  nothing  in  way  of  making  improve- 
ments, and  left  father  to  pay  mortgage  not  entitled  to  specific  performance; 
Dozier  v.  Matson,  94  Mo.  328,  4  A.  S.  R.  388,  7  S.  W.  268,  holding  that  son 
who  enters  into  possession  and  makes  valuable  and  lasting  improvements  may 
compel  performance  of  fathers  oral  gift  of  land;  Brothers  v.  Brothers,  29  Colo. 
69,  66  Pac.  901;  Story  v.  Black,  5  Mont.  26,  51  A.  R.  37,  1  Pac.  1,— holding 
that  specific  performance  will  be  decreed  of  parol  gift  from  parent  to  child, 
properly  executed  by  possession  and  improvements;  Hunter  v.  Mills,  29  S.  C. 
72,  6  S.  E.  907,  holding  that  specific  performance  of  verbal  promise  to  convey 
will  be  decreed  where  donee  induced  thereby  takes  possession  and  improves  land 
at  great  expense;  Raleigh  v.  Wells,  29  Utah,  217,  110  A.  S.  R.  689,  81  Pac. 
908,  holding  possession,  not  inconsistent  with  mere  license,  insufficient  to  entitle 
enforcement  of  alleged  parol  gift  of  land;  Frame  v.  Frame,  82  W.  Va.  463,  5 
L.R.A.  323,  9  S.  E.  901,  holding  that  equity  will  enforce  father's  parol  gift  of 
land  to  son,  where  donee  induced  by  promise  takes  possession  and  makes  im- 
provements; Bruns  v.  Spalding,  90  Md.  349,  45  Atl.  194,  to  point  that  executed 
parol  contract  is  not  within  statute  of  frauds;  Wainwright  v.  Talcott,  60  Conn. 
43,  22  Atl.  484,  to  point  that  equity  will  enforce  parol  gift  of  lands  upon  faith 
of  which  possession  is  taken  and  improvements  made;  Howell  v.  Ellsberry,  79 
Ga.  475,  5  S.  E.  96,  to  point  that  specific  performance  is  remedy  to  effectuate 
parol  gift  of  land. 

Cited  in  reference  note  in  4  A.  S.  R.  391,  on  parol  gift  to  child  accompanied 
by  permanent  improvements  as  giving  right  to  have  contract  executed. 

Cited  in  notes  in  23  A.  D.  429,  on  specific  performance  of  voluntary  agree- 
ments; 6  E.  R.  C.  692,  on  certainty  of  contract  as  essential  to  form  ground  of 
claim  to  specific  performance. 
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—  Parol  contract  for  sale. 

Cited  in  Swales  ▼.  Jackson,  126  Ind.  282,  26  N.  E.  62,  holding  that  parol 
contract  for  sale  of  land  will  be  enforced  where  vendee  takes  possession  under 
contract  and  makes  lasting  and  valuable  improvements;  Riggles  v.  Erney,  154 
U.  S.  244,  38  L.  ed.  976,  14  Sup.  Ct.  Rep.  1015,  holding  part  performance  of  oral 
contract  for  sale  of  real  estate  authorizes  equity  to  decree  specific  performance. 

Cited  in  reference  note  in  32  A.  R.  668,  on  effect  of  parol  promise  to  make 
voluntary  conveyance. 

Ri^ht  to   compensation    for   improvements,    upon    revocation    of    parol 
gift  of  land. 

Cited  in  Duckett  v.  Duckett,  71  Md.  367,  18  Atl.  535,  holding  that  parol  gift 
of  land  cannot  be  revoked  without  making  compensation  for  improvements  made 
on  faith  thereof. 

Cited  in  note  in  53  L.R.A.  344,  as  to  when  vendee  is  entitled  to  recover  c<Hn- 
pensation  for  improvements  on  land  made  in  good  faith  under  parol  gift. 

22  AM.   KEP.    6S,   HOIiLIDA  v.   HUNT,    70   ILIi.    109. 
Power  of  state  to  regulate  sale  of  patent  rights. 

ated  in  Allen  v.  Riley,  203  U.  S.  347,  51  L.  ed.  216,  27  Sup.  Ct.  Rep.  95,  8 
A  &  K.  Ann.  Cas.  137,  holding  that  statute  of  Kansas  requiring  that  before 
Mie  or  barter  of  patent  rights,  an  authenticated  copy  of  letters  patent  and 
Tenders  authority  to  sell,  shall  be  filed  in  office  of  clerk  of  county  within 
which  rights  are  sold  is  not  unreasonable  regulation;  Brechbill  v.  Randall,  102 
Ind.  528,  52  A«  R.  695,  1  N.  £.  362,  holding  statute  requiring  persons  who  sell 
or  offer  for  sale  patent  rights,  to  file  with  clerk  of  proper  county  authenticated 
copy  of  letters  patent,  with  affidavit  that  letters  are  genuine  and  have  not  been 
revoked  or  annulled  is  valid;  Com.  v.  Petty,  96  Ky.  452,  29  L.R.A.  786,  29  S.  W. 
291,  holding  that  statute  requiring  patentee  to  procure  license  before  he  is 
authorized  to  bind  his  patent  rights  is  void;  Wilch  v.  Phelps,  14  Neb.  134,  15 
N.  W.  361,  holding  act  regulating  sale  of  patent  rights  in  Nebraska,  void. 

ated  in  notes  in  23  A.  R.  676;  57  A.  S.  R.  331;  29  LJI.A.  787,  on  power  of 
state  to  regulate  sales  of  patent  rights;   15  A.  S.  R.  729,  on  right  to  impose 
restrictions  on  foreign   corporations;   27   A.  S.  R.   615,  on  control  of  foreign 
corporation. 
— Rtgiit  to  prescribe  form  of  notes  given  for. 

Cited  in  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  76  C.  C.  A.  218,  145 
Fed.  344,  7  A.  &  £.  Ann.  Cas.  390,  holding  that  Arkansas  act  requiring  that 
notes  given  for  patent  right  shall  show  consideration  on  face,  is  void;  Woods 
?.  Carl,  75  Ark.  328,  87  S.  W.  621,  3  A.  &  E.  Ann.  Cas.  423,  holding  that  stat- 
ute providing  that  negotiable  instruments  executed  for  patent  right  shall  be 
on  printed  forms  showing  consideration  is  valid;  Sandage  v.  Studabaker  Bros. 
Mfg.  Co.  142  Ind.  148,  51  A.  S.  R.  165,  34  LJIAl.  363,  41  N.  E.  380,  holding  that 
statute  restricting  negotiability  of  notes  given  for  patent  rights  is  valid;  Tod 
▼.  Wick  Bros.  36  Ohio  St.  370,  holding  that  act  requiring  words  "given  for 
patent  right"  to  be  written  on  promissory  notes  given  for  patent  rights,  is 
ralid;  SUte  v.  Cook,  107  Tenn.  499,  62  L.R.A.  174,  64  S.  W.  720,  holding  that 
statute  requiring  notes  given  for  patent  rights  so  to  state  on  their  faces  is  not 
unconstitutional;  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  106  N.  W.  231,  7  A.  i 
£.  Ann.  Cas.  505,  holding  state  statute  requiring  that  evidence  of  indebtedness 
taken  for  patent  shall  have  thereon  in  red  ink  words  "consideration  of  this 
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note  is  sale  of  patent  etc.''  is  void;  Eclipse  Wind  Engine  Ck>.  v.  Zimmerman 
Mfg.  Co.  16  Ind.  App.  496,  44  N.  E.  1115,  on  constitutionality  of  law  requiring 
words  "given  for  patent  right"  to  be  written  on  promissory  note  given  for 
patent  right. 

Cited  in  reference  note  in  114  A.  S.  R.  489,  on  constitutionality  of  provision 
that  note  given  for  patented  article  shall  so  state. 

Cited  in  notes  in  26  A.  R.  517,  on  validity  of  state  statutes  imposing  additional 
conditions  on  notes  given  for  patent  rights;  29  L.R.A. (N.S.)  386,  on  what 
circmnstances  sufficient  to  put  purchaser  of  negotiable  paper  on  inquiry. 

22   AM.   REP.    70,   HAPPEL   y.   BKETHAUER,    70   HiL.    166. 
Impeachment  of  statute  by  consent  of  parties. 

Cited  in  Wade  v.  Atlantic  Lumber  Co.  51  Fla.  638,  41  So.  75,  holding  that 
concession  of  counsel  as  to  irregularity  in  passage  of  law  will  not  influence  court 
in  determining  its  constitutionality;  Atty.  Gen.  v.  Rice,  64  Mich.  385,  31  N.  W. 
203,  holding  that  courts  will  not  allow  parties  to  stipulate  or  agree  or  admit 
by  pleading  that  act  was  not  constitutionally  passed;  State  ex  rel.  Ridge  v. 
Smith,  160  Mo.  75,  51  S.  W.  713,  holding  admissions  of  parties  as  to  unconsti- 
tutionality of  law,  not  binding  upon  court;  Fullington  v.  Williams,  98  Ga.  807, 
27  S.  E.  183;  Passaic  County  v.  Stevenson,  46  N.  J.  L.  173,— holding  that  ad- 
missions of  parties  to  suit  are  not  competent  proof  to  show  irregularities  in 
passage  of  local  law;  Wilkes  County  v.  Coler,  180  U.  S.  506,  45  L.  ed.  642,  21 
Sup.  Ct.  Rep.  458;  Gatlin  v.  Tarboro,  78  N.  C.  119,— holding  that  agreement  by 
counsel  that  private  act  was  not  passed  in  constitutional  manner,  cannot  be 
accepted  by  court  as  conclusive. 
€k>nclasiveness  of  Journals  of  legislature. 

Cited  in  New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  62,  47  S.  E. 
411,  holding  journals  of  assembly  conclusive  as  to  passage  of  act,  and  cannot 
be  impeached  by  entries  made  on  original  bill;  Wise  v.  Bigger,  79  Va.  269, 
holding  that  showing  of  journals  of  legislature  that  act  was  regularly  passed, 
cannot  be  impeached. 

Cited  in  notes  in  51  A.  D.  621,  on  nature  of  evidence  to  be  furnished  by 
legislative  journals;  23  L.R.A.  347,  on  evidence  to  impeach  enrolled  bill. 
€k>mpetency  of  Journals  as  evidence  of  proceedings  of  legislature. 

Cited  in  Post  v.  Kendall  County,  105  U.  S.  667,  26  L.  ed.  1204,  holding  print- 
ed journals  of  either  house  of  legislature,  published  in  obedience  to  law,  com- 
petent evidence  of  its  proceedings. 

22   AM.   RE:P.    71,   liAKE  VIEW  v.   ROSE  HILL   CEMETERY  CO.    70 

ILL.  191. 
What  constitutes  valid  exercise  of  police  power. 

Cited  in  Kansas  v.  Walruff,  26  Fed.  178,  denying  validity  of  state  constitu- 
tional amendment,  and  statutes,  preventing  continued  use  of  previously  ac- 
quired property  in  manufacture  of  beer  without  making  compensation;  Kansas 
Natural  Gas  Co.  v.  Haskell,  172  Fed.  545,  to  point  that  acts  cannot  invade  rights 
of  person  and  property  under  guise  of  mere  police  regulation,  when  it  is  not 
such  in  fact;  Ingram  v.  Colgan,  106  Cal.  113,  46  A.  S.  R.  221,  28  L.R.A.  187, 
38  Pac.  316,  sustaining  validity  of  act  providing  for  bounty  on  coyote  scalps; 
Meadowcroft  v.  People,  163  111.  56,  54  A.  S.  R.  447,  35  L.R.A.  176,  45  N.  E. 
303,  sustaining  validity  of  act  making  receipt  of  deposits  by  insolvent  banker 
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mbexzktnent;  Ruhstrat  v.  People,  185  111.  133,  76  A.  S.  R.  30,  40  L.R.A. 
181,  57  N.  E.  41,  12  Am.  Grim.  Rep.  453,  holding  unconstitutional,  act  which 
prohibits  use  of  national  flag  for  commercial  or  advertising  purposes;  Booth  v. 
People,  386  111.  43,  78  A.  S.  R.  229,  50  L.R.A.  762,  57  N.  E.  798,  sustaining 
Talidity  of  act  prohibiting  grain  option  contracts  under  penalty  of  fine  or  im- 
prisonment; Chicago  V.  Gunning  System,  214  111.  628,  70  L.R.A.  230,  73  N.  E. 
1035,  2  A.  &  E.  Ann.  Cas.  892,  holding  that  city  has  power  to  regulate  bill-boards 
in  corporate  limits;  Belleville  v.  St.  Clair  County  Tump.  Co.  234  111.  428,  17 
LR.A(N.S.)  1071,  84  N.  E.  1049,  holding  that  city's  taking  of  property  of  toll 
road,  by  annexation  of  narrow  strip  of  land  embracing  such  road,  cannot  be 
justified  as  proper  exercise  of  police  power  because  of  inconvenience  to  city  and 
residents  of  annexed  territory,  if  not  taken;  Zigler  v.  Menges,  121  Ind.  99,  16 
A  S.  R.  357,  22  N.  E.  782,  sustaining  validity  of  act  authorizing  assessment  for 
expense  of  draining  wet  lands  for  public  benefit;  Walker  v.  Jameson,  140  Ind. 
591,  49  A  S.  R.  222,  28  L.R.A.  679,  37  N.  E.  402,  sustaining  validity  of  ordi- 
nance requiring  owners  or  tenants  to  pay  fixed  amount  per  pound  for  removal  of 
garbage  not  destroyed  on  premises;  State  ex  rel.  Duensing  v.  Roby,  142  Ind.  192, 
51  A  S.  R.  174,  33  LJI.A.  213,  41  N.  E.  145,  sustaining  validity  of  act  prohibit- 
ing horse  races  during  winter  months  and  regulating  number  of  meets  per  year 
and  duration  thereof;  Sprigg  v.  Garrett  Park,  89  Md.  406,  43  Atl.  813,  sus- 
taining validity  of  ordinance  prohibiting  use  of  cess  pool  or  privy-sink  though 
applicable  to  one  previously  constructed;  Davenport  v.  Richmond  City,  81  Va. 
636,  69  A.  R.  694,  sustaining  validity  of  municipal  ordinance  which  requires 
removal  of  powder  magazines  though  city  previously  sold  site  for  such  purpose ; 
State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530,  91  A.  S.  R.  934,  58  L.R.A.  748, 
90  N.  W.  1098,  denying  validity  of  act  which  makes  it  punishable  offense  to 
discharge  employee  because  member  of  labor  organization. 

Cited  in  notes  in  56  A.  D.  474,  on  legislative  power  to  regulate  corporations 
80  as  to  provide  for  public  safety;  1  LJIA..  51,  on  police  power;  10  LiLA.  135, 
en  where  state's  police  power  is  lodged. 
~ Prohibition    against   restraint  of  trade   or   competition. 

Cited  in  Re  Grice,  79  Fed.  627,  denying  validity  of  Texas  statute  making  It 
criminal  for  two  persons  to  combine  for  purpose  of  reasonably  restricting  com- 
petition; State  V.  Smiley,  65  Kan.  240,  67  L.R.A.  903,  69  Pac.  199  (dissenting 
opmion),  majority  sustaining  validity  of  act  which  prohibits  agreements  in 
restraint  of  trade  or  competition,  imder  penalty  of  fine  or  imprisonment. 

Cited  in  note  in  6  L.R.A.  580,  on  power  of  Congress  to  regulate  commerce. 
—Regulation  of   trade,    profession,   or  business   generally. 

Cited  in  Re  Christian,  39  Fed.  636,  denying  validity  of  act  prohibiting  sale  or 
exposure  for  sale,  of  fresh  meats  not  taken  from  animal  inspected  by  local 
inspector  before  slaughter;  Munn  v.  People,  69  111.  80  (dissenting  opinion), 
majority  sustaining  constitutionality  of  statue  regulating  warehouses  and  fixing 
maximum  rate  of  charges;  Price  v.  People,  193  III.  118,  86  A.  S.  R.  306,  55 
L.R.A  588,  61  N.  E.  844,  sustaining  validity  of  statute  requiring  private  em- 
ployment agencies  to  pay  yearly  license  fee  of  $200  and  give  bond;  People  v. 
Steele,  231  111.  340,  121  A.  S.  R.  321,  14  L.R.A. (N.S.)  361,  83  N.  E.  236,  holding 
aet  to  prevent  "scalping  in  sale  of  theater  tickets  not  proper  police  regulation, 
and  void;"  Chicago  v.  Bowman  Dairy  Co.  234  111.  294,  123  A.  S.  R.  100,  17 
L.R.A.(N.8.)  684,  84  N.  E.  013,  14  A.  &  E.  Ann.  Cas.  700,  holding  ordinance 
regulating  bottles  used  in  selling  milk,  proper  police  regulation;  State  v.  Carey, 
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4  Wash.  424,  30  Pac.  729;  Eaatman  v.  State,  109  Ind.  278,  68  A.  R.  400,  10 
N.  E.  97, — Bustaining  validity  of  act  which  regulates  practice  of  medicine  and 
surgery;  State  v.  Addington,  12  Mo.  App.  214,  sustaining  validity  of  statute 
penalizing  manufacture  and  sale  of  oleaginous  substances  or  compounds  in 
imitation  of  dairy  products;  Re  Jacobs,  98  N.  Y.  98,  50  A.  R,  636,  2  N.  Y. 
Crim.  Rep.  539,  denying  constitutionality  of  act  prohibiting  cigar  manufactur- 
ing and  preparation  of  tobacco  in  tenement  houses  in  certain  cases,  though  ap- 
parently intended  as  health  measure;  People  ex  rel.  Tyroler  v.  Warden,  157  K. 
Y.  116,  68  A.  8.  R.  763,  43  L.R.A.  264,  61  N.  E.  1006  (dissenting  opinion),  ma- 
jority denying  constitutionality  of  act  limiting  sale  of  passage  tickets  by  others 
than  carriers  and  their  specially  authorized  agents;  Block  y.  Schwartz,  27  Utah, 
387,  101  A.  S.  R.  971,  66  L.R.A.  308,  76  Pac.  22,  1  A.  &  E.  Ann.  Cas.  550, 
holding  statute  restricting  right  to  sell  entire  stock  of  merchandise  in  bulk 
not  sustainable  as  within  state's  police  power;  State  v.  Brown,  37  Wash.  97» 
107  A.  S.  R.  798,  68  L.R.A.  889,  79  Pac.  636,  holding  statute  requiring  license 
for  ownership  of  dental  office  as  distinguished  fr(»n  practise  of  dentistry 
not  valid  exercise  of  police  power. 

Cited  in  note  in  6  L.R.A.  622,  on  unconstitutionality  of  class  legislation. 

—  Regulation  of  carriers. 

Cited  in  Illinois  C.  R.  Co.  v.  People,  143  lU.  434,  19  L.Rji.  119,  33  N.  E.  173; 
Chicago  &  A.  R.  Co.  v.  People,  106  111.  667, — sustaining  validity  of  act  requiring 
regular  passenger  trains  to  stop  at  county  seats;  Chicago  &  N.  W.  R.  Co.  v. 
Chicago,  140  111.  309,  29  N.  E.  1109,  denying  railroad's  right  to  change  es- 
tablished terminus  so  as  to  avoid  stopping  trains  at  county  seat  in  accordance 
with  statutory  requirements;  State  v.  Redmon,  134  Wis.  189,  126  A.  S.  R.  1003, 
14  L.R.A.(N.S.)  229,  114  N.  W.  137,  holding  statute  absolutely  giving  to  occu- 
pant of  lower  berth  in  sleeping  cAr  control  of  upper  berth,  if  unoccupied,  in- 
valid exercise  of  police  power. 

—  Regulation  of  railroad  crossings. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  681,  denying  railroad's  right  to  compensation  for  expense  of 
erecting  gates,  maintaining  flagman,  etc.,  at  public  highway  opened  across 
tracks;  Cleveland  v.  Augusta,  102  Oa.  233,  43  L.R.A.  638,  29  S.  E.  584,  sustain- 
ing validity  of  statute  requiring  railroads  to  maintain  at  own  expense  crossings 
over  public  roads  or  private  way  legally  established;  People  ex  rel.  Chicago 
V.  Illinois  C.  R.  Co.  235  111.  374,  18  L.R.A.(N.S.)  916,  86  N.  E.  606,  holding  that 
act  which  requires  railroads  to  construct  and  maintain  crossings  and  approaches 
thereto  in  safe  condition  is  proper  police  regulation;  Lake  Erie  &  W.  R.  Co. 
V.  Shelley,  163  Ind.  36,  71  N.  E.  151,  holding  that  state  may  require  railroad 
companies  to  construct  and  maintain  highway  and  street  crossing  within  their 
respective  rights  of  way;  State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co. 
98  Minn.  380,  120  A,  S.  R.  581,  108  N.  W.  261,  8  A.  A  E.  Ann.  Cas.  1047,  28 
L.R,A.(N.S.)  305,  holding  that  state  may  in  exercise  of  its  police  power  re- 
quire railroad  company  to  construct  bridge  over  its  tracks,  if  necessary  to  make 
public  crossing  safe;  Southern  Kansas  R.  Co.  v.  Oklahoma  City,  12  Okla.  106, 
denying  railroad's  right  to  compensation  for  construction  and  maintenance  of 
crossings  at  public  street  opened  across  track;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Row- 
land, 70  Tex.  298,  7  S.  W.  718,  denying  validity  of  act  requiring  railroad's  to 
construct  crossings  within  private  inclosures  when  owner  previously  compen- 
■atcd  lor  constructing  them. 
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—  Re^nlation  of  convict  labor. 

Cited  in  Bronlc  v.  Barckley,  13  App.  Div.  72,  43  N.  Y.  Supp.  400,  denying 
•tate's  right  to  abrogate  valid  existing  contracts  for  employment  of  convicts 
under  piece  price  s^'stem  either  by  constitutional  amendment  or  general  act; 
dissenting  opinion  in  People  v.  Hawkins,  167  N.  Y.  1,  42  L.R.A.  490,  13  N.  Y. 
Crim.  Rep.  292  (affirming  12  N.  Y.  Crim.  Rep.  413;  20  App.  Div.  494;  47  N.  Y. 
Supp.  56),  to  point  that  state  cannot  require  that  article  of  commerce  manu- 
factured by  convict  labor  shall  be  branded  or  labeled. 

—  Eight  hour  law. 

Cited  in  Re  Morgan,  20  Colo.  415,  77  A.  S.  R.  269,  47  L.R.A.  52,  58  Pac.  1071, 
denying  validity  of  act  constituting  eight  hours  as  period  of  daily  employment 
in  underground  mines  and  in  smelting  and  ore  reduction  works;  Ritchie  v. 
l^jople,  155  IlL  98,  46  A.  S.  R.  315,  29  L.R.A.  79,  40  N.  E.  454,  denying  validity 
o(  act  prohibiting  employment  of  females  in  factories  or  workshops  more 
than  eight  hours  a  day;  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111.  509,  27  L.R.A. 
(N.S.)  994,  91  N.  E.  695,  holding  Woman's  Ten  Hour  law  valid  police  regula- 
tion. 

'Begnlation  of  burials. 

Cited  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  552,  holding  that  ordinance 
wiueh  arbitrarily  prohibits  burial  of  bodies  within  whole  county  embracing 
large  tracts  of  land  unoccupied  and  remote  from  human  habitation  is  void; 
Concordia  Cemetery  Asso.  v.  Minnesota  &  N.  W.  R.  Co.  121  111.  199,  12  N.  E. 
536,  sustaining  right  to  regulate  or  restrain  burial  within  villages  and  cities 
though  lands  owned  by  cemetery  association  affected  thereby;  Rowland  v.  Miller, 
29  Jones  &  8.  163,  18  N.  Y.  Supp.  793,  to  point  that  municipalities  may  prohibit 
interment  of  dead  within  corporate  limits;  Ex  parte  Wygant,  39  Or.  429,  87 
A  S.  R.  673,  64  L.R.A.  636,  64  Pac.  867,  denying  validity  of  ordinance  which 
prohibits  burials  in  certain  portions  of  city  when  so  general  as  to  prohibit 
burials  in  sparsely  settled  portions. 

Cited  in  notes  in  87  A.  S.  R.  682,  on  power  of  municipalities  to  prohibit  ceme- 
teries; 27  L.ILA.(N.S.)  261,  268,  269,  on  regulations  of  burials  and  cemeteries. 

Distinguished  in  Laurel  Hill  Cemetery  v.  San  Francisco,  152  Cal.  464,  93 
Pac  70,  27  L.R.A.(N.S.)  260,  14  A.  &  E.  Ann.  Cas.  1080,  holding  that  municipal- 
ity may  properly  prohibit  further  interments  in  populous  parts  of  its  territory. 
'Compvlsory  vaccination. 

Cited  in  Mathefws  v.  Kalamazoo  Bd.  of  Edu.  127  Mich.  530,  54  L.R.A.  736,  86 
N.  W.  1036  (dissenting  opinion),  majority  denying  right  of  school  district  board 
to  adopt  general  continuing  rule  excluding  unvaccinated  pupils  from  schools; 
Bute  ex  rel.  Adams  v.  Burdge,  95  Wis.  390,  60  A.  S.  R.  123,  37  L.R.A.  157, 
70  N.  W.  347,  denying  validity  of  state  board  of  health's  rule  requiring  vaccina- 
tion of  school  children  in  absence  of  statutory  authorization  thereof;  Morris  v. 
Columbus,  102  Ga.  792,  66  A.  S.  R.  243,  42  L.R.A.  175,  30  S.  E.  850,  sustaining 
validity  of  act  authorizing  municipal  corporations  to  make  and  enforce  ordi- 
nances for  compulsory  vaccination  whenever  deemed  necessary. 

Cemetery  as  a  nnisance. 

ated  in  Ex  parte  Wygant,  39  Or.  429,  87  A.  S.  R.  673,  54  L.R.A.  636,  64  Pac. 
867,  holding  cemetery  not  nuisance  per  se. 

Cited  in  notes  in  107  A.  S.  R.  233,  on  erection  of  unsightly  buildings,  hospitals, 
pesthouses,  cemeteries,  billboards,  or  places  of  entertainment  in  strictly  resi- 
districts  aa  public  nuisances;    38  L.R.A.  328,  on  municipal  power  over 
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nuisances  relating  to  burial  of  the  dead;  31  L.R.A(N.S.)   946,  948,  on  burial 
ground  or  cemetery  as  nuisance. 
Injunction  against  nuisance. 

Cited  in  Holke  v.  Herman,  87  Mo.  App.  126,  holding  petition  to  enjoin  com- 
pletion of  pond  insufficient  when  no  facts  are  alleged  from  which  resulting 
nuisance  must  be  inferred. 

—  Against  burials. 

Cited  in  Kingsbury  v.  Flowers,  65  Ala.  479,  39  A.  R.  14;  Dunn  v.  Austin, 
77  Tex.  139,  US.  W.  1125, — denying  right  to  enjoin  interments  in  established 
cemeteries  unless  special  circumstances  are  averred  from  which  irreparable 
injury  is  inferrable. 

Cited  in  note  in  41  L.R.A  324,  on  injunction  by  municipalities  against  nui- 
sances as  to  burial  groimds. 

22  AM.  KEP.  77,  BOGGS  v.  WILLARD,   70  Uili.  S15. 
Removal  of  cause  to  United  States  courts. 

Cited  in  reference  note  in  22  A.  R.  437,  as  to  the  stage  of  proceedings  at  which 
action  may  be  removed  to  Federal  court. 

Effect  of  reversal  with  specific  directions  —  Right  to  retrial. 

Cited  in  Wadhams  v.  Gay,  83  111.  250,  holding  it  error  to  dismiss  cause 
without  prejudice  after  reversed  with  specific  directions;  Lynn  v.  Lynn,  160  III. 
307,  43  N.  £.  482,  holding  that  reversal  with  specific  directions  does  not  permit 
retrial  of  cause. 

—  Duty  of  lower  court. 

Cited  in  Washburn  &  M.  Mfg.  Co.  v.  Chicago  Galvanized  Wire  Fence  Co. 
119  111.  30,  6  N.  £.  191,  holding  that  it  is  court's  duty  to  examine  opinion,  and 
conform  its  action  to  it;  People  ex  rel.  Brown  v.  Gibbcms,  161  III.  510,  44  N.  £. 
282;  Chicago  Theological  Seminary  v.  People,  189  111.  439,  59  N.  E.  977; 
Union  Nat.  Bank  v.  Hines,  187  111.  109,  58  N.  £.  405,  holding  that  trial  court 
can  only  obey  specific  directions  given  on  remanding  cause;  Baiun  v.  Hartmann, 
143  111.  App.  346,  holding  nisi  prius  court  without  power  upon  remandment  to 
carry  out  anything  but  specific  directions. 

—  Right  to  second  appeal. 

Cited  in  Wright  v.  Gorman-Wright  Co.  81  C.  C.  A.  534,  162  Fed.  408;  Buck 
V.  Buck,  119  111.  613,  8  N.  E.  837;  Windett  v.  Buggies,  161  111.  184,  37  N.  E. 
1021, — ^holding  that  action  of  lower  court  pursuant  to  decree  of  appellate  court 
cannot  be  assigned  for  error;  Bonney  v.  Bonney,  151  111.  App.  221,  holding 
appellate  court  without  power  to  review  its  own  judgments  except  on  petition 
for  rehearing  presenting  according  to  law. 

22   AM.   KEP.    80,   HADDEN  y.   KNICKERBOCKER,    70   ILL.    677. 
lilen  of  land  for  rent. 

Cited  in  Morgan  v.  Campbell,  22  Wall.  381,  22  L.  ed.  796,  holding  that  land- 
lord  has  no  lien  upon  personal  property  of  tenant  prior  to  actual  levy  or  dis- 
tress; Herron  v.  Gill,  112  111.  247,  520;  Felton  v.  Strong,  37  111.  App.  68,— hold- 
ing that  landlord  has  no  lien  for  rent  upon  tenant's  property,  other  than  crops; 
Kellogg  Newspaper  Co.  v.  Peterson,  162  111.  158,  53  A.  S.  R.  300,  44  N.  E.  411, 
holding  that  no  lien  of  landlord  exists  against  tenant^s  property  until  seizure 
by  distress  or  other  proceedings;  Powell  v.  Daily,  163  IlL  646,  46  N.  E.  414, — 
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holding  that  landlord's  lien,  except  as  to  crops,  attaches  only  upon  leyy  of  dis- 
tress warrant;  Gaither  v.  Stockbridge,  67  Md.  222,  9  Atl.  632,  holding  that 
right  of  landlord  to  pursue  property  removed  exists  only  for  rent  actually  dua 
and  as  to  property  belonging  to  tenant  at  time  of  removal. 

Disapproved  in  Eames  v.  Mayo,  6  111.  App.  334,  to  point  that  landlord  has  lien 
on  tenant's  goods  and  chattels  while  they  remain  on  demised  premises. 

S2  AM.  REP.  83,  ANDERSON  v.  WARNE,   71   ILIi.   20. 
Frand  as  defense  to  liability  on  written  instrument. 

Cited  in  Barhydt  v.  Clark,  12  111.  App.  646,  holding  that  innocent  grantee  will 
be  protected  though  grantor  induced  to  execute  deed  through  fraudulent  represen- 
tations: Sill  V.  Pate,  133  111.  App.  423,  holding  bona  fide  purchaser  of  promissory 
note,  without  notice  of  fraud  in  procurement  not  affected  thereby. 
« Fraud  of  comaker  of  note. 

Cited  in  Wilber  v.  Eicholtz,  5  Colo.  240;  Fulford  v.  Block,  8  IlL  App.  284,  hold- 
ing innocent  payee  not  affected  by  fraud  practiced  between  comakers  of  note; 
Vaas  V.  Riddick,  89  N.  C.  6,  holding  that  maker  of  note  cannot  avoid  liability 
because  of  fraud  of  comaker,  where  payee  not  party. 

Cited  in  notes  in  11  A.  S.  R.  313,  on  fraud  in  inception  of  negotiable  instru- 
ment as  affecting  bona  fide  holders ;  36  L.R. A.  441,  on  fraud  in  obtaining  execu- 
tion of  note  as  defense  against  bona  fide  holder. 
—Fraud  of  co-obligor  on  bond. 

Cited  in  Jones  v.  Swift,  94  Ind.  516,  holding  one  bound  as  replevin  bail,  though 
induced  by  fraud,  when  creditor  without  knowledge  of  fraud;  Wilmington  & 
W.  R.  Co.  V.  Kitchin,  91  N.  C.  39,  holding  obligor  of  bond  not  released  from  lia- 
bility by  alteration  made  by  co-obligor  without  obligee's  knowledge  or  consent. 

Cited  in  note  in  63  A.  S.  R.  328,  as  to  what  matters  existing  at  or  prior  to 
entering  into  contract  of  surety  or  guaranty  will  discharge  the  surety  or  guar- 
antor. 

—  When  payee  not  affected  by  frand  between  maker  and  surety. 

Cited  in  Marks  v.  First  Nat.  Bank,  79  Ala.  560,  68  A.  R.  620;  McCrea  v.  Mur- 
phy, 90  111.  App.  434, — ^holding  fraud  of  maker  in  inducing  surety  to  execute 
note  no  defense  to  surety  as  against  innocent  payer. 
—Effect  of  negli^nce. 

Cited  m  Keohane  v.  Smith,  97  111.  156;  Miller  v.  Lamed,  103  111.  562,— to  point 
that  one  whose  negligence  made  fraud  possible  must  bear  loss;  Merritt  v.  Boy- 
den,  101  111.  136,  86  A.  S.  R.  246,  60  N.  £.  907,  holding  maker  who  negligently 
leaves  room  for  alteration  liable  upon  raised  note  to  innocent  holder;  Youmans 
Y.  Lane,  101  111.  App.  228;  Wilcox  v.  Lethrington,  103  111.  App.  404, — holding 
that  one  who  negligently  signs  promissory  note  cannot  set  up  fraud  as  against 
innocent  indorsee;  McClelland  v.  Bartlett,  13  111.  App.  236;  Sroelowitz  v.  Schultz, 
86  111.  App.  341,  holding  that  when  one  of  two  or  more  iAnocent  persons  must 
suffer  loss  consequence  must  ultimately  rest  upon  him  whose  conduct'  has  made 
loss  possible. 
When  release  cannot  be  relied  upon. 

Cited  in  Abraham  Lincoln  Bldg.  &  Homestead  Asso.  v.  Zuelk,  124  111.  App. 
109,  holding  that  release  of  lien  of  trust  deed  cannot  be  relied  upon  where  there 
is  notice  or  ground  for  suspicion  that  it  is  fraudulent. 
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22  AM.  REP.  85,  WARNECKE  v.  LEMBCA,  71  ILL.  91. 

Right  to  execute  power  of  sale  upon  death  of  one  entrusted  with  power. 

Cited  in  Stevens  v.  Shannahan,  160  111.  330,  43  N.  E.  350,  holding  that  mort- 
gagee's administrator  may  execute  power  of  sale  given  to  mortgage,  "his  legal 
representatives  or  attorneys  or  assigns;"  Waughop  v.  Bartlett,  165  111.  124,  46 
N.  E.  197,  holding  that  power  of  sale  given  in  trust  deed  cannot  be  executed  after 
death  of  trustee  without  appointment  of  new  trustee. 

Cited  in  reference  notes  in  00  A.  D.  567,  on  right  of  equitable  assignee  of  debt 
to  execute  power  in  own  name;  83  A.  D.  224,  on  effect  of  assignment  of  mort- 
gage to  pass  power  of  sale  therein;  5  A.  S.  R.  62,  on  right  of  trustee's  adminis- 
trator to  execute  power. 

Distinguished  in  Merrin  v.  Lewis,  90  111.  605,  holding  that  power  of  sale  con- 
ferred upon  mortgagee  his  legal  representatives  or  attorney,  may  be  exercised  by 
mortgagee's  administrator. 
—  Right  of  agent  of  trustee. 

Cited  in  Grover  y.  Hale,  107  111.  638,  holding  that  sale  made  by  agent  of 
trustee,  to  whom  power  is  given,  is  invalid,  as  between  immediate  parties. 
Meaning  of  '*legal  representatives." 

Cited  in  Ralston  v.  Sharon,  51  Fed.  702,  holding  '*legal  representative"  within 
meaning  of  those  words  as  applied  to  proceedings  to  set  aside  decree  means  execu- 
tor or  administrator  or  devisee  in  will;  De  La  Verge  Refrigerating  Mach.  Co.  v. 
Featherstone,  147  U.  S.  209,  37  L.  ed.  138,  13  Sup.  Ct.  Rep.  283,  holding  that 
*'legal  representatives"  as  used  in  land  patent  embraces  assignees  or  grantees 
as  well  as  representative  by  operation  of  law;  Johnson  v.  Van  Epps,  14  111.  App. 
201,  holding  that  to  construe  legal  representative  as  meaning  heirs  or  assigns, 
there  must  be  something  in  subject  matter  of  contract,  context  or  surroundings; 
People  V.  Phelps,  78  111.  147,  holding  administratrix  *iegal  representative," 
where  policy  is  made  payable  to  insured's  ''legal  representatives;"  Bowman  v. 
Long,  89  111.  19,  holding  that  'iegal  representatives"  as  used  in  contract  for  title 
included  heir,  devisee,  grantee  or  assignee;  People  use  of  Brooks  v.  Petrie,  191 
111.  497,  86  A.  S.  R.  268,  61  N.  E.  499,  holding  words  "legal  representatives"  in 
commonly  accepted  sense  means  administrators  or  executors;  Ewing  v.  Jones, 
130  Ind.  247,  15  LJt.A.  75,  29  N.  E.  1057,  holding  that  words  legal  representa- 
tives to  whom  trust  estate,  created  for  one's  own  benefit,  shall  descend  means 
descendants  or  heirs;  Griswold  v.  Sawyer,  125  N.  Y.  411,  26  N.  E.  464,  holding 
that  proceeds  of  policy  payable  to  "legal  representatives"  will  go  to  widow  and 
children  rather  than  to  insured's  administrator;  Adler  v.  Lowenstein,  62  Misc. 
556, 102  N.  Y.  Supp.  492,  holding  term  "legal  representatives"  includes  others  than 
executors  and  administrators;  Kelsay  v.  Eaton,  46  Or.  70,  106  A.  S.  R.  662,  76 
Pac.  770,  holding  that  "legal  representatives"  as  used  in  United  States  timber 
culture  act  means  heir,  next  of  kin  or  descendant. 

Cited  in  reference  notes  in  48  A.  S.  R.  400,  on  meaning  of  term  "legal  repre- 
sentative;" 16  A.  S.  R.  409,  on  twofold  capacity  of  executors. 

22  AM.  REP.  89,  HOLDER  t.  LAFAYETTE,  B.  &  M.  R.  CO.   71   ILL. 

106. 
Right  of  corporate  officers  to  compensation  for  services  rendered. 

Cited  in  Ellis  v.  Ward,  137  111.  509,  25  N.  E.  630;  Barry  v.  Coffeen  Coal  k 
Copper  Co.  62  HI.  App.  183;  Alston  Mfg.  Co.  v.  Squair,  105  111.  App.  238,— 
holding  that  contract  to  pay  director  or  officer  will  not  be  implied  against  cor- 
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poration;  Gridley  ▼.  Lafayette,  B.  &,  M.  R.  Co.  71  111.  200,  holding  that  presi- 
dent has  no  claim  for  serrices  rendered  as  such  where  compensation  not  fixed 
before  services  performed;  Blue  v.  Capital  Nat.  Bank,  145  Ind.  518,  43  N.  £. 
655,  holding  that  vice  president  of  banking  corporation  has  no  claim  for  per- 
forming ordinary  duties  of  ofBce,  in  absence  of  statute,  by-law,  regulation  or 
contract;  Citizens*  Nat.  Bank  v.  Elliott,  55  Iowa,  104,  39  A.  R.  167,  7  N.  W. 
470,  holding  that  corporate  officer  cannot  recover  for  services  rendered  as  such 
officer  in  absence  of  contract  therefor;  Pfeifter  v.  Lansberg  Brake  Co.  44  Mo. 
App.  59,  holding  that  one  who  is  both  secretary  and  director  cannot  recover  for 
services  as  secretary  in  abj^nce  of  express  arrangement  therefor;  Smith  v.  Put- 
nam, 61  N.  H.  632,  holding  that  directors  of  corporation  must  look  either  to 
statute  or  contract  for  right  to  compensation  for  services;  Austin  City  R.  Co. 
V.  Swisher,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  33,  holding  that  officer  cannot 
recover  unless  proper  corporate  authorities,  in  some  authorized  manner  fixed  and 
agreed  upon  compensation  anterior  to  performance  of  services;  Crumlish  v.  Cen- 
tral Improv.  Co.  38  W.  Va.  390,  45  A.  S.  R.  872,  23  L.R.A.  120,  18  S.  E.  456.  hold- 
ing that  executive  officer  who  is  stockholder  and  director,  cannot  recover  upon 
quantum  meruit  for  official  services  rendered  in  absence  of  by-law  or  resolution 
allowing  compensation;  Thomas  v.  Reynolds,  29  Kan.  317,  holding  purchase  hy 
agent  of  corporation  from  himself  as  agent  invalid. 

Cited  in  reference  notes  in  19  A.  S.  R.  708;  37  A.  S.  R.  655;  73  A.  S.  R.  307,— 
on  compensation  of  corporate  officers. 

Cited  in  notes  in  136  Am.  St.  R.  913,  on  right  of  corporate  officers  to  com- 
pensation for  services  rendered;   57  A.  S.  R.  74,  on  withdrawal  of  corporate 
assets;  7  E.  R.  C.  611,  on  right  of  director  of  corporation  to  recover  compensa- 
tion for  services. 
«  For  services  outside  of  scope  of  duties  of  office. 

Cited  in  Bassett  v.  Fairchild,  132  Cal.  637,  52  L.R.A.  611,  64  Pac.  1082,  hold^ 
ing  that  director  and  vice  president  is  entitled  to  compensation  for  services  ren- 
dered as  manager,  without  express  contract;  Severson  v.  Bi-Metalic  Extension 
Min.  &  Mill.  Co.  18  Mont.  13,  44  Pac.  79,  holding  that  director  and  vice  presi- 
dent may  without  express  contract  recover  for  services  rendered  as  superintend- 
ent; Flynn  v.  Columbus  Club,  21  R.  I.  534,  45  Atl.  551,  holding  that  compensa- 
tion may  be  recovered  for  services  rendered,  clearly  outside  scope  of  duties  of 
office. 

—Power  of  directors  to  vote  themselves  salaries. 

Cited  in  Martin  v.  Santa  Cruz  Water  Storage  Co.  4  Ariz.  171,  36  Pac.  36, 
holding  that  director  cannot  vote  himself  a  salary;  Green  v.  Felton,  42  Ind. 
App.  675,  84  N.  E.  166,  holding  that  directors  cannot  fix  their  own  salaries,  un- 
less expressly  authorized  by  charter  or  by  stockholders ;  McConnell  v.  Combina- 
tion Min.  &  Mill.  Co.  30  Mont.  239,  104  A.  S.  R.  703,  76  Pac.  194,  holding  that 
corporate  directors  cannot  vote  salary  to  any  of  their  number  in  absence  of 
power  given  by  statute  or  legally  adopted  by-laws;  Kelsey  v.  Sargent,  40  Hun, 
150,  holding  that  directors  cannot,  without  express  authority,  fix  their  own 
salaries;  Metropolitan  Elev.  R.  Co.  v.  Kneeland,  120  N.  Y.  134,  17  A.  S.  R. 
619,  8  L.R.A.  253,  24  N.  E.  381,  holding  directors  cannot  without  authority  bind 
stockholders  by  resolutions  which  provides  salary  for  president. 

Cited  in  note  in  3  L.R.A.  379,  on  rule  that  corporate  director  cannot  fix  his 
own  compensation. 
••Rtght  to  compensation  for  extra  services. 

Cited  in  Sidway  v.  South  Park,  120  111.  496, 11  N.  E.  852,  holding  that  auditor, 
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who,  by  direction,  procures  loan  for  corporation  ia  not  entitled  to  compensation 
therefore,  in  absence  of  agreement;  May  v.  Chicago,  124  111.  App.  527,  holding 
city  employees  bound  to  perform  extra  work  without  additional  compensation. 

22  AM.  REP.   91,  DEWEY  ▼.  WARRINER,   71   Ilili.   198. 
When  answer  must  be  Terlfled. 

Cited  in  Parkison  v.  Boddiker,  10  Colo.  503,  15  Pac.  806,  holding  that  under 
statute,  defense  of  threats  and  duress  in  procurement  of  promissory  note  must 
be  verified. 

Evidence  to  vary  indorsement. 

Cited  in  note  in  7  A.  S.  R.  366,  on  parol  evidence  to  vary  contract  of  indorse- 
ment. 

22  AM.  REP.  94,  SMITH  ▼.  KNIGHT,  71  UjIj.  148. 
What  constitutes  a  partnership. 

Cited  in  Sailors  v.  Nixon-Jones  Printing  Co.  20  111.  App.  509,  holding  that 
mere  conununity  of  interest  in  property  will  not  constitute  partnership;  Rich- 
ardson V.  Carlton,  109  Iowa,  515,  80  N.  W.  532,  holding  that  one  who  contributes 
certain  siun  to  common  stock  of  business,  with  no  further  liability,  nor  care 
in  business,  nor  share  in  profits,  but  to  have  certain  per  cent  on  money  in 
any  event,  not  a  partner;  Frohlich  v.  Alexander,  36  111.  App.  428,  holding  in- 
dividual members  of  partnership  who  continue  to  use  partnership  sign,  and 
give  no  notice  of  dissolution,  liable  for  debts  contracted  in  firm  name. 

Cited  in  reference  note  in  30  A.  S.  R.  829,  on  agreements  between  parties 
not  constituting  partnership. 

Cited  in  notes  in  115  A.  S.  R.  406,  on  what  constitutes  a  partnership;  18 
L.R.A.(N.S.)  986,  on  distinction  between  partnerships  inter  sese  and  partner- 
ships in  respect  to  third  persons;  18  L.R.A.(N.S.)  990,  on  partnership  liability 
by  estoppel. 

Distinguished  in   Fougner  v.   First  Nat.   Bank,   141  111.   124,  30  N.  E.  442, 
holding  one  who  advances  money  to  business  under  contract  that  creates  com- 
munity of  interest  between  parties  a  partner. 
—  Sharing  in  profits. 

Cited  in  Meehan  v.  Valentine,  145  U.  S.  611,  36  L.  ed.  835,  12  Sup.  Ct.  Rep. 
972;  Culley  v.  Edwards,  44  Ark.  423,  51  A.  R.  614;  Williams  v.  Fletcher,  129 
111.  356,  21  N.  E.  783;  Williams  v.  Fletcher,  30  111.  App.  219;  State  Nat.  Bank 
V.  Butler,  48  111.  App.  648, — holding  that  sharing  in  profits  for  use  of  money 
advanced  does  not  constitute  partnership;  Eaton  v.  Graham,  104  HI.  App.  296, 
holding  agreement  contemplating  joint  enterprise,  relating  to  single  trans- 
action with  joint  interest  in  profits  but  no  agreement  as  to  losses  does  not 
disclose  partnership;  Morton  v.  Nelson,  145  111.  586,  32  N.  E.  916,  holding 
that  verbal  agreement  to  purchase  land,  erect  building  and  share  in  net  profits 
does  not  show  partnership,  where  one  party  advanced  all  money;  Clemens  v. 
Crane,  234  111.  215,  84  N.  E.  884,  holding  it  unnecessary  to  assume  liability 
for  losses  to  constitute  partnership  as  to  profits;  Hazell  v.  Clark,  89  Mo.  App. 
78,  holding  that  receiving  of  share  in  profits  of  partnership  in  lien  of  interest 
on  loan  does  not  make  lender  a  partner;  Russell  v.  Herrick,  127  App.  Div. 
503,  111  N.  Y.  Supp.  974,  holding  party  interested  in  profits  only  as  com- 
pensation for  money  advanced  not  partner;  Willis  v.  Crawford,  38  Or.  522, 
63  LJLA.  904,  93  Pac.  985,  holding  that  agreement  between  two  attorneys  not 
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partners,  to  conduct  litigation  for  third  party  and  divide  fees,  does  not  per  se 
constitute  partnership;  Butcher  v.  Buck,  96  Mich.  160,  20  L.R.A.  776,  55  N. 
W.  676,  holding  profit  sharing  conclusive  to  make  one  partner  as  to  third 
persons;  Wilson  Printing  Ink  Co.  v.  Bowker,  27  Abb.  N.  C.  163,  16  N.  Y.  Supp. 
293,  holding  one  who  stipulates  for  share  of  profits  for  use  of  chattel  not  part- 
ner even  as  to  third  persons. 

Cited  in  notes  in  49  A.  R.  256,  on  participation  in  profits  as  rendering  the 
participator  a  partner;  58  A.  R.  101,  105,  on  participation  in  profits  for  use 
of  money  as  constituting  partnership;    115  A.  S.  R.  441,  on  effect  of  sharing 
of  profits  as  interest  on  loans  or  advances  as  constituting  partnership. 
Harden  of  proof  when  partnership  Is  denied. 

Cited  in  Walker  v.  Wood,  170  111.  463,  48  N.  E.  919;  Edwards  v.  Cleveland 
Dryer  Co.  83  111.  App.  643, — ^holding  that  property  verified  plea  denying  part- 
nership casts  burden  upon  adverse  party  to  prove  same. 

J2  AM.  REP.  98,  CORBLEY  v.  WILSON,   71  ILL.  209. 
Judgment  In  criminal  case  as  res  Judicata  In  civil  action. 

Cited  in  Young  v.  Copple,  52  111.  App.  547,  holding  judgment  in  criminal 
ease  inadmissible  to  establish  facts  upon  which  it  was  rendered. 

Cited  in  notes  in  91  A.  S.  R.  307,  on  degree  or  amount  of  proof  of  justifi- 
cation for  slander  or  libel  required  in  civil  cases;  103  A.  S.  R.  20,  on  distinc- 
tion between  civil  and  criminal  cases  as  to  res  judicata;  11  L.R.A.(N.S.) 
659,  660,  on  conclusiveness  in  civil  action  of  judgment  in  criminal  action  to 
establish  want  of  mutuality. 
—  Effect  of  acquittal  of  maintaining  nuisance  on  right  to  injunction. 

Cited  in  Com.  v.   Croushore,   145   Pa.   157,  22   Atl.   807,  holding  that  judg- 
ment of  acquittal,  under  indictment  for  maintaining  nuisance,  justifies  refusal 
of  injunction  to  restrain  alleged  nuisance. 
Judgment  of  acquittal  as  evidence  in  action  for  malicious  prosecution. 

Cited  in  Comlsky  v.  Breen,  7  111.  App.  369;  Skidmore  v.  Bricker,  77  111. 
164,-~holding  record  of  acquittal  inadmissible  as  evidence  in  action  for 
malicious  prosecution. 

Cited  in  reference  notes  in  82  A.  S.  R.  939;  84  A.  S.  R.  349;  92  A.  S.  R. 
601,— on  records  of  conviction  or  acquittal  as  evidence. 

Cited  in  note  in  64  L.R.A.  477,  on  acquittal  or  discharge  on  criminal  charge 
IS  evidence  of  want  of  probable  cause. 

Distinguished  in  Winn  v.  Peckham,  42  Wis.  493,  holding  copy  of  judgment 
of  acquittal  admissible  in  action  for  malicious  prosecution,  to   show  prosecu- 
tion terminated. 
Measure  of  proof  where  pleadings  in  civil  action  charge  crime. 

Disapproved  in  First  Nat.  Bank  v.  Sanford,  83  111.  App.  58,  holding  pre- 
ponderance of  evidence  sufficient  to  sustain  charge  of  crime  contained  in  plead- 
ings in  civil  action. 

22  AM.  REP.   100,  WHITE  v.  MURTLAND,   71  TLli.  250. 
Right  of  action  for  seduction. 

Cited  in  Ingwaldson  v.  Skrivseth,  7  N.  D.  388,  76  N.  W.  772,  holding  that 
father  may  maintain  action  for  seduction  of  his  minor  child  living  with  third 
person,  though  she  controls  own  wages  where  he  has  not  relinguished  right  to 
her  services;   Leucker  v.  Steileu,  89  111.  645,  31  A.  R.   104,  holding  proof  of 
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sexual  intercourse  with  minor  child  followed  by  pregnancy,  confinement    and 
birth  of  child,  sufficient. 

Cited  in  notes  in  4  A.  D.  403,  on  loss  of  service  as  essential  to  right  of 
action  for  seduction;  44  A.  D.  163,  on  what  constitutes  seduction  76  A.  S.  R. 
662,  on  civil  action  by  parent  for  seduction;  17  E.  R.  C.  362,  on  who  can 
maintain  action  for  seduction. 

—  Of  wife. 

Cited  in  Hoggins  v.  Coad,  68  111.  App.  68,  holding  that  damages  for  actual 
seduction  cannot  be  had  by  husband  where  evidence  shows  that  wife's  fall  was 
result  of  her  own  licentiousness. 
Xhridence  admissible  In  action  for  seduction  —  Prior  unchastlty. 

Cited  in  Stowers  v.  Singer,  113  Ky.  5S4,  6S  S.  W.  637,  holding  prior  acts  of 
unchasity  not  defense  if  for  reasonable  time  prior  to  alleged  seduction  prose- 
cutrix had  been  leading  virtuous  life;  Wandell  v.  Edwards,  25  Hun,  498,  hold- 
ing proof  of  prior  acts  of  unchasity  admissible  to  reduce  damages  though  not 
specially  pleaded;  Patterson  v.  Hayden,  17  Or.  238,  11  A.  S.  R.  822,  3  L.R.A. 
629,  21  Pac.  129,  to  point  that  in  action  by  father  of  seduced  female  evidence 
of  prior  unchasity  may  be  proved ;  State  v.  Barrett,  40  Minn.  66,  41  N.  W. 
469,  on  evidence  admissible  in  action  for  seduction. 

Cited  in  note  in  44  A.  D.  176,  177,  on  evidence  as  to  seduced  female's  char- 
acter for  chasity. 

—  Conduct  subsequent  to  seduction. 

Cited  in  Ayer  v.  Colgrove,  81  Hun,  322,  30  N.  Y.  Supp.  788,  holding  that 
eonduct  subsequent  to  seduction  cannot  be  inquired  into. 
—General  reputation  of  prosecutrix. 

Cited  in  Fry  v.  Leslie,  87  Va.  269,  12  S.  E.  671,  holding  evidence  of  mere 
loose  language  and  immodest  remarks  to  other  young  men  inadmissible;  Gos- 
sett  V.  State,  123  Ga.  431,  61  S.  E.  394,  on  evidence  admissible  as  to  character 
in  action  for  seduction. 

Cited  in  notes  in  44  A.  D.  176,  on  evidence  as  to  character  and  social  posi- 
tion of  family  in  action  for  daughter's  seduction;  14  L.R.A.(N.S.)  750,  761, 
on  evidence  of  specific  instances  to  prove  character  of  child  in  parent's  action 
for  tort;  41  L.  ed.  U.  S.  469,  470,  on  admissibility  of  evidence  of  character. 

—  Proof  of  precunlary  condition. 

Cited  in  Gemmill  v.  Brown,  26  Ind.  App.  6,  66  N.  E.  691,  holding  admission 
of  evidence  of  defendant's  financial  condition,  in  action  by  woman  for  own 
seduction,  not  error;  Wilson  v.  Shepler,  86  Ind.  275,  holding  that  in  action  by 
seduced  female  evidence  of  defendant's  pecuniary  circiunstances  may  be  con- 
sidered in  determining  compensatory  damages;  Watson  v.  Watson,  63  Mich. 
168,  51  A.  R.  Ill,  18  N.  W.  605,  holding  that  prosecutrix  cannot  give  evidence 
of  what  defendant  told  her  he  was  worth,  to  aggravate  damages;  Riddle  v. 
McGinnis,  22  W.  Va.  263,  holding  evidence  of  defendant's  pecuniary  condition 
admissible  to  show  extent  of  injuries  wrongful  act  caused;  White  v.  Gregory, 
326  Ind.  95,  25  N.  E.  806;  Lavery  v.  Crooke,  62  Wis.  612,  38  A.  R.  768,  9  N. 
W.  599, — holding  evidence  admissible  to  show  defendant's  pecuniary  condition; 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  to  point  that  testimony  tending 
to  show  one's  pecuniary  condition  is  pertinent  to  issue. 

Cited  in  notes  in  67  A.  D.  563,  565,  on  admissibility  of  evidence  of  defendant's 
wealth  in  action  for  seduction;  14  L.R.A.  702,  on  parent's  action  for  seduction 
of  daughter  as  affected  by  relinquishment  of  right  to  her  services. 
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—  Proof  of  resnltlns  consequences. 

ated  in  McCoy  y.  Trucks,  121  Ind.  292,  23  N.  E.  93,  holding  that  prosecu- 
trix may  prove  pr^piancy,  child  birth  and  sickness,  which  may  be  considered 
in  assessment  of  damages. 
Measure  of  damages  for  seduction. 

Cited  in  Mighell  y.  Stone,  175  111.  261,  51  N.  E.  906,  holding  disgrace  ma- 
terial element  of  damages  in  father's  action  for  seduction  of  daughter;  Mid- 
dleton  Y.  Nichols,  62  N.  J.  L.  636,  43  Atl.  575,  holding  father  of  seduced  minor 
daughter  entitled  to  damages  for  humiliation  and  disgrace  to  himself  and 
family  and  for  mental  anguish. 

(^ted  in  note  in  44  A.  D.  178,  on  measure  of  damages  for  action  in  scduc- 


—  Manner  of  debauchment  as  affecting  generally. 

Cited  in  MarshaU  v.  Taylor,  98  Cal.  55,  35  A.  S.  R.  144,  32  Pac.  867,  hold- 
ing proof  of  rape  or  use  of  force  does  not  defeat  action  for  seduction  but  only 
aggravates  injury;  Hein  y.  Holdridge,  78  Minn.  468,  81  N.  W.  522,  holding 
mmecessary  that  debauchment  should  have  been  accomplished  by  seductive  arts 
to  entitle  father  to  exemplary  damages. 
— F6r  detmuchment  by  force  and  arms. 

Cited  in  Mohelsky  v.  Hartmeister,  68  Mo.  App.  318,  holding  damages  re- 
coverable as  in  case  of  seduction  where  debauchment  is  accomplished  by  means 
of  force  and  arms;  Velthouse  v.  Alderink,  153  Mich.  217,  18  L.R.A.(N.S.)  587, 
117  N.  W.  76,  15  A.  &  E.  Ann.  Cas.  1111,  holding  that  proof  of  force  in  ac- 
complishing intercourse  will  not  defeat  seduction  action  but  aggravate  injury 

Cited  in  note  in  18  L.R.A.(N.S.)   589,  on  effect  of  fact  that  intercourse  was 
leeomplished  by  force  to  defeat  action  for  seduction. 
Saffldency  of  pleading  in  seduction  action. 

Cited  in  Mighell  v.  Stone,  74  111.  App.  129,  holding  word  "debauched"  suf- 
iieient  to  cover  charge  of  seduction. 
Evidence  of  financial  condition  of  parties  generally. 

Cited  in  Mullin  v.  Spangenberg,  112  III.  140;  Schmitt  v.  Kurrus,  234  111. 
S78,  85  N.  E.  261, — holding  that  evidence  of  financial  condition  of  parties  is 
competent  in  action  for  assault  and  battery;  Heneky  v.  Smith,  10  Or.  349, 
45  A.  R.  143,  holding  evidence  of  social  rank  and  pecuniary  circumstances  of 
plaintiff  admissible  in  action  for  assault  and  battery  where  exemplary  damages 
are  recoverable. 

Cited  in  reference  notes  in  38  A.  D.  90,  on  admissibility  of  pecuniary  con- 
dition of  parties  in  action  for  damages;  71  A.  D.  256,  on  admissibility  of 
peeoniary  circumstances  of  defendant  in  actions  for  slander  or  libel. 

—Reputed  wealtb  as  evidence  of  financial  condition. 

Cited  in  Draper  v.  Baker,  61  Wis.  450,  50  A.  R.  143,  21  N.  W.  527,  hold- 
ing that  in  action  for  assault  and  battery  where  punitory  damages   are  re- 
coverable, financial  condition  of  defendant  may  be  shown  by  evidence  of  re- 
ported wealth. 
Snflleiency  of  affidavit  for  diange  of  venue. 

Cited  in  Roberts  v.  People,  9  Colo.  458,  13  Pac.  630,  holding  affidavit  not 
•bowing  that  petition  was  made  at  earliest  moment,  insufficient;   McCann  v. 
People,  88  HI.  103,  holding  affidavit  stating  that  deponent  had  not  until  that 
Am.  Rep.  Vol.  XVL—12. 
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date  "full"  knowledge  of  facts  upon  which  petition  for  change  of  venue 
based,  insufficient. 

Bxpresslons  of  opinion  as  tmsls  of  action  of  fraud. 

Cited  in  Rockford  Ins.  Co.  v.  Wame,  22  111.  App.  19,  holding  mere  expres- 
sions of  opinion  employed  in  urging  or  importuning  another  to  make  invest- 
ment, not  ground  upon  which  to  base  fraud. 
Verbal  agreement  to  run  longer  than  one  year. 

Cited  in  Wooldridge  v.  Stem,  9  L.R.A.  129,  42  Fed.  311,  holding  promise  to 
provide  for  support  and  education  of  minor  until  he  becomes  twenty-one  not 
within  statute;  Osgood  v.  Skinner,  111  111.  App.  606,  holding  verbal  agree- 
ment to  run  more  than  one  year,  not  within  statute  where  by  death  it  may 
be  performed  within  year;  Fraser  v.  Gates,  118  111.  99,  1  N.  E.  817,  holding 
contract  that  might  be  performed  within  one  year  though  not  expected,  not 
within  statute. 

Cited  in  note  in  15  L.R.A.(N.S.)  319,  on  effect  of  statute  of  frauds  on  parol 
contracts  for  service  relating  to  minors  which  may,  but  are  not  intended  to, 
be  performed  within  a  year. 

Distinguished  in  Warth  v.  L.  Loewenstein  &  Sons,  121  111.  App.  71,  holding 
that  fact  that  oral  contract  might  be  performed  within  year  through  dissolu- 
tion of  corporation  does  not  take  contract  without  statute  of  frauds. 
Instructions  leaving  question  of  law  to  Jury  as  error. 

Cited  in  Jordan  v.  Easter,  2  111.  App.  73,  holding  that  court  should  not 
submit  question  of  effect  of  written  instruments  to  jury;  Holly  v.  Augustine, 
2  m.  App.  108,  holding  that  instructions  leaving  jury  to  settle  question  of 
law,  undirected  are  erroneous;  Charles  v.  Lasher,  20  111.  App.  36,  holding 
error  to  submit  mixed  questions  of  law  and  fact  to  jury;  Chicago  v.  Honey, 
10  111.  App.  535,  to  point  that  instruction  that  assumes  fact  not  proved  is 
erroneous. 

Cited  in  note  in  72  A.  D.  539,  on  proper  subjects  of  instructions  to  juries, 
and  to  what  extent  judge  may  conunent  upon  evidence. 

22  AM.  REP.  104,  FIRST  NAT.  BANK  v.  RICKBR,  71  ILIi.  48f . 

Right  to  recover  amount  paid  on  forged  checlc. 

Cited  in  State  v.  Abramson,  57  Ark.  142,  20  S.  W.  1084,  holding  that  delay 
of  three  years  in  apprising  payer  of  county  warrants,  of  their  forgery, 
debars  recovery  of  debt,  if  payee  was  innocent  holder  of  warrants  and  preju- 
diced ly  delay;  First  Nat.  Bank  v.  Bank  of  Wyndmere,  15  N.  D.  299,  125 
A.  S.  K.  588,  10  L.R.A.(N.S.)  49,  108  N.  W.  546,  holding  drawee  may  upon 
subsequent  discovery  of  forgery,  recover  amount  of  forged  check  paid  to  bona 
fide  holder  who  has  not  been  misled  or  prejudiced  by  drawee's  failure  to  detect 
forgery;  Continental  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  107  111.  App.  455, 
holding  that  unreasonable  delay  in  discovering  forgery  of  check  and  giving 
notice  bars  payor's  recovery;  National  Bank  v.  First  Nat.  Bank,  141  Mo.  App. 
719,  125  S.  W.  513;  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  152  111.  296, 
43  A.  8.  R.  247,  26  L.R.A.  289,  38  N.  E.  739,— holding  that  drawee  cannot  re- 
cover back  amount  of  forged  check  paid  in  usual  course  of  business;  First  Nat. 
Bank  v.  Marshalltown  State  Bank,  107  Iowa,  327,  44  L.R.A.  131,  77  N.  W. 
1045,  holding  that  drawee  bank  cannot  recover  amount  of  forged  check  from 
bona  fide  holder  for  value,  to  whom  paid;  First  Nat.  Bank  v.  First  Nat.  Bank. 
4  Ind.  App.  355,  51  A.  8.  R.  221,  30  N.  E.  808,  holding  indorsing  bank  liable 
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to  drawee  bank  when  its  endorsement  brought  about  failure  to  discover  for- 
gery; First  Nat.  Bank  v.  First  Nat.  Bank,  151  Mass.  280,  21  A.  S.  R.  450,  24 
N.  £.  44,  holding  drawee  bank  may  recover  amount  of  forged  check  paid  to 
bank  cashing  it  without  requiring  identification;  Kenneth  Invest.  Co.  v.  Na- 
tional Bank,  96  Mo.  App.  125,  70  S.  W.  173,  holding  bank  paying  forged  check 
of  depositor  liable  unless  depositor's  negligence  prevented  discovery  of  for- 
geries; People's  Bank  v.  Franklin  Bank,  88  Tenn.  299,  17  A.  S.  R,  884,  6  L.R.A. 
724,  12  S.  W.  716,  holding  that  drawee  bank  may  recover  amount  of  forged 
check,  paid  to  bank  cashing  it  negligently;  Johnston  v.  Commercial  Bank,  27 
W.  Va.  343,  55  A.  R.  315,  holding  that  maker  of  negotiable  note  who  pays 
same,  in  hands  of  bona  fide  holder,  cannot  recover  back  money  paid,  though 
his  name  forged. 

Cited  in  reference  note  in  3  A.  S.  R.  298,  on  recovery  by  bank  of  money  paid 
on  forged  check. 

Cited  in  notes  in  39  A.  D.  522,  on  effect  of  payment  to  bona  fide  holder  of 
forged  check;  94  A.  S.  R.  644,  on  limitations  on  right  of  recovery  back  of  pay- 
ment of  check  obtained  through  forged  indorsement;  17  A.  S.  R.  893;  10 
LiLA(N.S.)  51,  55, — on  right  of  drawee  of  forged  check  or  draft  to  recover 
money  paid  thereon;  7  L.R.A.  849,  on  effect  of  bank's  payment  of  forged  paper; 
10  L.R.A.(N.S.)  63,  on  delay  in  discovery  and  notice  of  forgery  of  check  or 
draft  as  affecting  drawee's  right  to  recover  money  paid  thereon;  10  L.R.A. 
(X.S.)  56,  59,  on  fault  or  negligence  of  drawee  in  failing  to  detect  forgery  of 
check  or  draft  as  affecting  his  right  to  recover  money  paid  thereon. 
Duty  of  bank  to  know  depositor's  signature. 

Cited  in  Allen  v.  Kramer,  2  111.  App.  205,  holding  holder  of  depositor's  check 
not  bound  to  furnish  proof  of  genuineness  of  signature. 

Cited  in  note  in  27  L.R.A.  639,  on  duty  of  bank  to  know  signature  to  drawer 
in  ease  of  n^ligence  or  fault  of  party  obtaining  pajrment. 
When  doctrine  of  estoppel  applies. 

Cited  in  Holcomb  v.  Boynton,  151  111.  294,  37  N.  E.  1031  (affirming  49  IlL 
App.  503),  holding  one  guilty  of  no  fraud  not  estopped  to  deny  validity  of  act, 
merely  because  under  mistake  of  law  he  treated  as  valid,  void  act  open  to 
inspeetion  of  all;  Gillespie  v.  Gillespie,  159  111.  84,  42  N.  E.  305,  holding  acts  done 
honestly  and  working  no  fraud  do  not  estop  doer. 

Cited  in  note  in  10  L.R.A.  (N.S.)  52,  on  estoppel  of  drawee  of  forged  check 
or  draft  to  recover  money  paid  thereon. 

IS  AM.  REP.  112,  ILLINOIS  C.  R.  CO.  ▼.  GODFRETir,  71  JUL.  500. 
Property  of  railroad  company  in  right  of  way. 

Cited  in  Illinois  C.  R.  Co.  v.  Houghton,  126  HI.  233,  9  A.  S.  R.  581,  1  L.R.A.  213, 
18  N.  E.  301;  Walker  v.  Illinois  C.  R.  Co.  215  HI.  610,  74  N.  K  812,— holding 
that  railroad's  right  of  way  is  exclusive  property  of  company  upon  which  no 
unauthorized  person  has  right  to  he  for  any  purpose;  Illinois  C.  R.  Co.  v. 
Ross,  31  IlL  App.  170,  to  point  that  stranger  to  railroad  company  has  no  right 
upon  its  track  or  enclosed  right  of  way,  except  at  crossing. 

Cited  in  note  in  8  LJR.A,  180,  on  interest  acquired  by  grant  of  right  of  way  to 
railroad. 
What  oonstltntes  adverse  possession  of  right  of  ^way. 

Cited  in  Northern  Counties  Invest.  Trust  y.  Enyard,  24  Wash.  866,  64  Pac 
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516,  holding  occupation  of  portion  of  right  of  way  by  owner  of  serrient  entate 

not  adverse  possession. 

Duty  of  railroad  company  toward  one  on  rl^ht  of  way  —  licensee. 

Cited  in  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278,  74  Fed.  350, 
holding  that  railway  company  owes  to  licensees  duty  of  reasonable  care  in  move- 
ment of  trains  at  points  where  it  is  bound  to  anticipate  their  presence;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Parsons,  42  111.  App.  93,  holding  that  mere  naked  license  to 
use  crossing  does  not  impose  upon  railroad  obligation  to  provide  against  danger 
of  accident;  Illinois  C.  R.  Co.  v.  Eicher,  202  III.  566,  67  N.  E.  376,  holding  that 
railroad  company  owes  no  duty  to  one  walking  upon  tracks,  either  as  licensee  or 
trespassers,  except  to  refrain  from  wantonly  or  wilful  injuring  him;  Moore  ▼. 
Wabash,  St.  L.  &  P.  R.  Co.  84  Mo.  481,  holding  that  railroad  company  must 
keep  reasonably  safe  for  travel,  crossing  which  it  licenses  public  to  use;  Ceder- 
son  V.  Oregon  R.  &  Nav.  Co.  38  Or.  343,  62  Pac.  637;  Roth  v.  Union  Depot  Co. 
13  Wash.  625,  31  L.R.A.  855,  43  Pac.  641, — ^holding  that  railroad  company  owes 
duty  to  licensee  of  exercising  reasonable  care  in  movement  of  trains;  Langan 
V.  Enos  Fire  Escape  Co.  233  111.  308,  84  N.  E.  267 ;  Powers  v.  Harlow,  53  Mich. 
607,  51  A.  R.  164,  19  N.  W.  257, — ^to  point  that  license  to  pass  over  estate  does 
not  impose  obligation  upon  owner  to  provide  against  accidental  injuries. 

Cited  in  note  in  26  A.  R.  567,  on  liability  of  owner  of  dangerous  premises  for 
injury  to  one  lawfully  thereon. 

—  Trespasser  generally. 

Cited  in  Illinois  C.  R.  Co.  v.  O'Connor,  189  111.  559,  69  N.  E.  1098;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Cline,  111  111.  App.  416, — ^holding  that  railroad  company  in 
operation  of  its  trains  owes  to  trespassers  no  duty  except  not  to  wantonly  or 
wilfully  inflict  injury;  Smith  v.  Chicago  &  E.  I.  R.  Co.  99  HI.  App.  296;  McLain 
V.  Chicago  &  N.  W.  R.  Co.  121  111.  App.  614, — holding  railroad  company  not 
bound  to  protect  or  provide  safe  guards  for  trespassers;  Union  Stock  Yards  & 
Transit  Co.  v.  Karlik,  170  111.  403,  48  N.  E.  1008;  Lake  Erie  &  W.  R.  Co.  v. 
Zoffinger,  10  111.  App.  252;  Chicago  &  W.  I.  R.  Co.  v.  Gardanier,  116  111.  App. 
619, — to  point  that  railroad  company  is  not  bound  to  insure  safety  of  trespasser ; 
Masser  v.  Chicago,  R.  I.  A  P.  R.  Co.  68  Iowa,  602,  27  N.  W.  776,  holding  loco- 
motive engineer  not  bound  to  look  out  for  trespassers  upon  tracks  of  company; 
Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479,  50  A.  R.  233,  holding  that  railroad 
company's  mere  acquiescence  in  use  of  track  as  foot-path  does  not  create  any 
obligation  for  special  protection;  State  use  of  Ricketts  v.  Baltimore  k  O.  R.  Co. 
69  Md.  494,  9  A.  S.  R.  436,  16  Atl.  210,  holding  that  duty  to  use  reasonable  care 
toward  trespasser  arises  only  from  time  railroad  company's  employees  discovers 
his  peril;  Illinois  C.  R.  Co.  v.  Frelka,  9  111.  App.  605,  holding  engine  driver 
not  required  to  use  precautions  to  discover  presence  of  persons  on  track  where 
there  is  no  reason  to  apprehend  such  presence;  Egan  v.  Montana  C.  R.  Co. 
24  Mont.  569,  63  Pac.  831,  holding  railroad  company  under  no  legal  obligation 
to  maintain  active  outlook  for  purpose  of  avoiding  injury  to  trespassers;  Solen 
▼.  Virginia  &  T.  R.  Co.  13  Nev.  106,  to  point  that  trespasser  on  track  is  bound 
to  keep  constant  watch  for  approaching  trains. 

Cited  in  note  in  11  L.R.A.  385,  on  duty  of  railroad  company  toward  trespasser 
on  tracks. 

—  Trespasser  known  to  be  in  peril. 

Cited  in  Martin  ▼.  Chicago  &  N.  W.  R.  Co.  104  111.  138,  62  N.  E.  699,  holding 
that  reasonable  eare  should  be  used  to  avoid  injury  to  trespassers  known  to  be 
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in  peril;  C!hicago  Terminal  Transfer  R.  Co.  v.  Kotoski,  199  111.  383,  65  N.  E. 
350,  holding  that  trainmen  knowing  trespassei  is  on  track  must  avoid  wilfully 
injuring  him. 

—  Trespassers  whose  presence  should  be  anticipated. 

Cited  in  Wabash  R.  Co.  v.  Jones,  163  Jll.  167,  45  N.  E.  60  (reversing  63  111. 
App.  126),  holding  fact  that  certain  persons  have,  without  company's  encour- 
agement, been  accustomed  for  own  convenience  to  use  track  as  foot  path  does  not 
establish  duty  on  engineer  to  use  care  to  avoid  injury  to  trespassers  at .  such 
phces. 

Cited  in  note  in  26  L.ILA.  290,  on  duty  to  maintain  lookout  for  trespassers  on 
track. 
—Toward  one  stealing  ride  on  train. 

Cited  in  Illionis  C.  R.  Co.  v.  King,  179  111.  91,  70  A.  S.  R.  93,  63  N.  E.  662, 
holding  duty  of  company's  employees  to  avoid  inflicting  wilful  or  intentional  in- 
jury to  one  stealing  ride  on  train. 

Liability  of  railroad  company  for  injuries  sustained  on  right  of  way 
generally  —  To  licensees. 

Cited  in  aeveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  12  C.  C.  A.  618,  24  U.  8. 
App.  489,  64  Fed.  823,  holding  railroad  company  not  liable  for  death  of  licensee 
unless  caused  wilfully  or  by  negligence  so  gross  as  to  imply  wilfulness;  Davis 
T.  Chicago  &  N.  W.  R.  Co.  58  Wis.  646,  46  A.  R.  667,  17  N.  W.  406,  holding  com- 
ptny  liable  to  licensee  for  negligent  act,  or  omission  of  its  servants. 

Cited  in  reference  note  in  1  A.  S.  R.  490,  on  liability  of  landowner  for  in- 
juries to  persons  coming  on  premises. 
—To  trespassers  generally. 

ated  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Monday,  49  Ark.  267,  4  S.  W.  782, 
holding  that  company's  liability  depends  upon  its  employees'  conduct  after 
discovering  peril  of  trespasser;  Union  Stock  Yard  &  Transit  Co.  v.  Groodman, 
91  111.  App.  426,  holding  company  not  liable  to  trespasser  on  its  grounds,  for  mere 
carelessness  of  its  employees;  Bartlett  v.  Wabash  R.  Co.  116  Til.  App.  67,  holding 
that  recovery  cannot  be  had  for  death  of  trespasser  unless  proximate  cause 
thereof  was  wanton  or  wilful  conduct  of  company's  servants;  Smith  v.  Chicago 
&  E.  I.  R.  Co.  99  111.  App.  296;  Terre  Haute  &  I.  R.  Co.  v.  Graham,  96  Ind. 
286,  48  A.  R.  719;  Dull  v.  Cleveland,  C.  C.  *  St.  L.  R.  Co.  21  Ind.  App.  671, 
62  N.  E.  1013;  Heiter  v.  East  St.  Louis  Connecting  R.  Co.  63  Mo.  App.  331; 
Fosbory  v.  Aurora,  E.  &  C.  R.  Co.  141  111.  App.  98, — holding  railroad  company 
Bot  liable  to  trespasser  for  injuries  not  wantonly  or  wilfully  inflicted;  Chicago 
West  Div.  R.  Co.  v.  Ryan,  131  111.  474,  23  N.  E.  385;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Bodemer,  139  111.  596,  32  A.  S.  R.  218,  29  N.  E.  692;  Illinois  C.  R.  Co.  v. 
Leiner,  202  111.  624,  95  A.  S.  R.  26G,  07  N.  E.  398, — ^holding  railroad  company 
liable  for  wantonly  causing  death  of  trespasser;  Colorado  C.  R.  Co.  v.  Holmes, 
6  Colo.  516;  Roden  v.  Chicago  &  G.  T.  R.  Co.  133  111.  72,  23  A.  S.  R.  685,  24 
N.  E.  425  (affirming  30  111.  App.  354);  James  v.  Illinois  C.  R.  Co.  195  111. 
327,  63  N.  E.  163  (affirming  67  111.  App.  649), — ^holding  railroad  company  not 
liable  for  injuries  to  trespasser  where  not  shown  guilty  of  wanton  or  wilful  con< 
duct 

CJited  in  reference  notes  in  98  A.  D.  322,  on  liability  for  injury  to  trespasser; 
30  A  R.  687,  on  action  for  negligence  by  trespasser. 

—  To  infant  trespassers. 

Cited  in  Kinnare  v.  Chicago  &  N.  W.  R.  Co.  114  111.  App.  230,  holding  railroad 
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company  not  liable  to  trespassing  child,  eight  years  of   age,  unless   injariev 
wantonly  or  wilfully  inflicted. 

—  To  one  using  track  as  convenient  footli  path. 

Cited  in  Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co.  120  111.  416,  9  A.  S.  R. 
630,  18  N.  E.  799;  Wabash,  St.  Louis  &  P.  R.  Co.  v.  Murphy,  14  111.  App. 
472;  Jelinski  y.  Belt  R.  Co.  86  111.  App.  535;  Spicer  y.  Chesapeake  &  O.  R.  Co. 
84  W.  Va.  514,  11  LJLA.  385,  12  S.  E.  553,— holding  railroad  company  liable  to 
one  using  railroad  track  as  foot  path  for  own  convenience,  only  for  wanton  or 
gross  negligence;  Chesapeake  Beach  R.  Co.  v.  Donahue,  107  Md.  119,  68  Atl. 
507,  holding  that  mere  acquiescence  by  railway  company  in  occasional  use 
of  its  track  as  foot  path  by  residents  in  vicinity  does  not  bind  company  to  greater 
degree  of  care  than  that  due  trespassers. 

—  To  one  using  crossing  by  consent  or  Invitation. 

Cited  in  Illinois  C.  R.  Co.  v.  Klein,  05  111.  App.  220,  holding  railroad  company 
liable  for  injuries  negligenty  inflicted  at  crossing  used  by  pubic  by  consent, 
acquiescence  and  invitation  of  company. 

Cited  in  reference  note  in  15  A.  S.  R.  374,  on  liability  of  owner  of  premises 
for  injury  to  persons  lawfully  thereon. 

—  To  trespasser  on  engine. 

Cited  in  Barkley  v.  Chicago,  M.  &  St.  P.  R.  Co.  37  111.  App.  293,  holding  rail- 
road company  not  liable  to  trespassers  on  engine  for  grossest  negligence. 

—  To  one  volunteering  assistance  to  employee. 

Cited  in  Belt  R.  Co.  v.  Charters,  123  111.  App.  322,  holding  that  one  who  volun- 
teers to  assist  employee  of  railroad  company  can  recover  only  for  injuries 
wantonly  or  wilfully  inflicted. 

—  To  owners  of  trespassing  animals. 

Cited  in  Bostwick  v.  Minneapolis,  2  N.  D.  440,  51  N.  W.  781,  holding  railroad 
liable  for  injury  to  trespassing  horse,  where  by  exercising  of  ordinary  care 
accident  could  have  been  prevented;  Toledo,  W.  &  W.  R.  Co.  v.  Barlow,  71  111. 
640,  holding  railroad  company  not  liable  for  injuries  to  trespassing  animals 
where  injury  could  not  have  been  avoided  after  discovery  by  exercise  of  proper 
care  and  prudence;  Illinois  C.  R.  Co.  v.  Noble,  142  111.  578,  32  N.  K  684, 
holding  that  railroad  company  owes  no  duty  to  owner  of  trespassing  animals  to 
keep  lookout  for  them  upon  its  tracks;  Russell  v.  Maine  C.  R.  Co.  100  Me.  406, 
61  Atl.  899,  holding  railroad  company  liable  for  injuries  to  trespassing  horse 
only  when  inflicted  by  reckless  and  wanton  misconduct  of  its  employees. 

—  Effect  of  intruder's  want  of  ordinary  care. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Buffehr,  30  Colo.  27,  69  Pac.  582;  Central 
R.  Co.  Brinson,  70  Ga.  207;  Illinois  C.  R.  Co.  v.  Heatherington,  83  111.  510; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Hart,  87  111.  529;  Illinois  C.  R.  Co.  v.  Beard,  49 
111.  App.  323;  East  St.  Louis  Connecting  R.  Co.  v.  Craven,  52  111.  App.  415,— 
holding  railroad  company  not  liable  to  intruder  who  utterly  neglects  slightest 
care  for  his  personal  safety;  Calumet  Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  3 
N.  E.  456,  to  point  that  to  entitle  recovery  for  injuries  from  negligence,  injured 
party  must  allege  and  prove  observance  of  due  or  ordinary  care  for  own  safety. 
Liability  of  railroad  company  for  accidents  at  crossings. 

Cited  in  Gothard  v.  Alabama  G.  S.  R.  Co.  67  Ala.  114;  Illinois  C.  R.  Co.  v. 
Goddard,  72  HI.  567;  Lake  Shore  &  M.  S.  R.  Co.  v.  Sunderland,  2  111.  App.  307,— 
railroad  company  not  liable  to  one  who  goes  upon  track  without  looking  to  see 
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if  road  is  clear ;  Wabash  R.  Co.  y.  Monegan,  94  111.  App.  82,  holding  company  not 
liable  for  injuries  to  one  who  in  face  of  warning  fails  to  exercise  even  slightest 
care  in  approaching  crossing;  Chicago,  St.  L.  k  P.  R.  Co.  v.  Hutchinson,  120 
III.  587,  11  N.  E.  855,  to  point  that  company  is  liable  for  its  negligence  to  one 
who  observes  ordinary  care  to  prevent  injury. 
« Right  of  one  crossing  track  to  rely  upon  flagman's  signal. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Spring,  13  111.  App.  174,  holding  party  ap- 
proaching railroad  crossing  must  not  implicitly  rely  upon  judgment  of  flagman 
ae  to  safety  in  crossing. 

Liability  of  street  railway  company  to  licensee. 

Cited  in  North  Chicago  Street  R.  Co.  y.  Thurston,  43  HI.  App.  687,  holding  that 
news  boy,  on  street  car  as  mere  licensee,  cannot  recover  for  injuries  resulting  from 
car  jumping  track,  where  gross  negligence  not  shown. 
THio  is  a  trespasser  upon  railroad  right  of  way. 

Cited  in  Cook  y.  Central  R.  &  Bkg.  Co.  67  Ala.  633,  holding  that  ordinarily 
persons  who  walk  on  railway  tracks   are  trespassers;   McGuire  y.   Chicago  & 
£.  I.  R.  Co.  120  111.  App.  Ill,  holding  that  one  who  uses  railroad's  right  of  way 
for  own  mere  convenience  as  foot  path  is  trespasser. 
Presumption  as  to  license  in  absence  of  proof. 

Cited  in  Munson  v.  Fenno,  87  111.  App.  655,  holding  that  license  to  act  will 
always  be  presumed,  in  absence  of  proof  to  contrary. 
When  contributory  negligence  not  a  defense. 

Cited  in  Litchfield  Coal  Co.  y.  Taylor,  81  111.  590,  holding  contributory  negli- 
gence not  defense  where  injury  is  wilfully  inflicted. 
Necessity  of  pleading  municipal  ordinance. 

Cited  in  Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co.  126  111.  416,  9  A.  S.  R.  630, 
18  N.  E,  799;  United  States  Brewing  Co.  v.  Stoltenberg,  211  111.  631,  71  N.  E. 
1081;  Chicago  West  Div.  R.  Co.  v.  Klauber,  9  111.  App.  613,— holding  that  muni- 
cipal ordinance  where  material  to  action  or  defense  must  be  specially  pleaded; 
Stott  ▼.  Chicago,  205  HI.  281,  68  N.  E.  736,  to  point  that  judicial  notice  will 
not  be  taken  of  municipal  ordinances. 

t2  AM.  REP.   117,  HENDERSON  ▼.  PALMER,  71  ILL.   579. 
Validity  of  contract  founded  upon  Illegal  consideration. 

Cited  in  Shenk  v.  Phelps,  6  111.  App.  612,  holding  note  procured  by  use  of 
criminal  process  to  collect  debt,  void;  Voorhees  v.  Reed,  17  HI.  App.  21,  holding 
agreement  to  refrain  from  doing  an  illegal  act,  insufficient  consideration  to 
support  promise;  Brieske  v.  North  Chicago  Street  R.  Co.  82  111.  App.  256, 
holding  entire  contract  void  where  part  of  consideration  is  illegal;  Evans  v. 
American  Strawboard  Co.  114  111.  App.  450,  holding  illegality  of  consideration 
for  promissory  note  good  defense  to  foreclosure  of  mortgage  security;  Tenney 
V.  Foote,  95  HI.  99  (affirming  4  111.  App.  594),  holding  note  given  for  "options'* 
void;  South  Chicago  City  R.  Co.  y.  Calumet  Electric  Street  R.  Co.  171  111. 
306,  49  N.  E.  576,  holding  that  contract  by  street  railway  company  which 
prevents  discharge  of  duty  to  public  is  void;  Crichficid  v.  Bermundez  Asphalt 
Paving  Co.  174  III.  466,  42  L.R.A.  347,  51  N.  E.  552,  holding  contract  to  promote 
passage  of  paving  ordinances  for  private  gain,  unenforceable;  Ramsay  v. 
Wbitbeck,  183  HI.  550,  56  N.  E.  322,  holding  that  state  treasurer's  implied 
promise  to   indenmify   sureties,   based  upon  his    illegal   agreement   to   deposit 
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public  funds  on  bondsmen's  banks,  upon  which  treasurer  is  to  have  interest,  is 
unenforceable;  Edwards  County  v.  Jennings,  89  Tex.  618,  35  S.  W.  1053,  holding 
bond  given  to  secure  illegal  contracts  unenforceable. 

Cited  in  reference  note  in  66  A.S.R.  480,  on  consideration  for  negotiable 
instruments. 

Cited  in  note  in  4  E.  R.  C.  208,  on  admissibility  of  parol  evidence  to  impeach 
consideration  of  bill  of  exchange  or  promissory  note. 

—  Stifling  criminal  prosecntlon. 

Cited  in  Real  &  D.  Dry  Gtoods  Co.  v.  Barton,  80  Ark.  326,  97  S.  W.  58, 
holding  note  given  for  prevention  or  dismissal  of  criminal  prosecution,  void; 
Halthaus  v.  Kuntz,  17  111.  App.  434,  holding  father's  promise  to  pay  amount 
son  embezzled  to  prevent  prosecution  of  latter,,  illegal  and  unenforceable;  Rowse 
V.  Mohr,  29  III.  App.  821,  holding  that  note  signed  by  surety  upon  promise 
that  maker  would  not  be  prosecuted  for  embezzlement  is  void;  Smith  Premier 
Typewriter  Co.  v.  Mayhew,  66  Neb.  65,  90  N.  W.  939,  holding  that  note  given 
to  procure  suppression  of  criminal  prosecution  cannot  be  recovered  on;  Goodrich 
V.  Tenney,  144  111.  422,  36  A.  S.  R.  469,  19  L.RJ^.  371,  33  N.  E.  44,  to  point  that 
agreement  for  purpose  of  stifling  criminal  prosecutions  are  void. 

Cited  in  reference  note  in  24  A.  R.  463,  on  agreement  to  stop  criminal  prose- 
cution as  consideration  for  contract. 

Cited  in  notes  in  26  L.R.A.  60,  on  contracts  procured  by  threats  to  prosecute 
relatives  as  contrary  to  public  policy;  7  LJLA.(N.S.)   468,  on  secret  bonus  to 
officer  or  director  as  effecting  right  to  enforce  contract  against  corporation. 
Right  to  open  np  Judgment  in  action  to  perfect  title. 

Cited  in  Christefferson  v.  Pfenning,  16  Wash.  491,  48  Pftc.  264,  on  right  to 
open  up  and  inquire  into  judgment  in  action  to  remove  cloud  on  title. 

22  AM.  REP.   122,  ST.  liOUIS,  J.  A  C.  R.  CO.  ▼.  MATHBRS,   71  HjIj. 

592,  Reaffirmed  on  later  appeal  In  104  111.  257. 
Validity  of  contracts  as  affected  by  public  policy. 

Cited  in  Fast  v.  McPherson,  98  111.  496,  holding  that  secret  trust  in  real  estate 
made  to  defendant  creditors  will  not  be  enforced. 

Cited  in  note  in  117  A.  S.  R.  614,  on  enforceability  of  contracts  tending  to 
corrupt  or  control  officers  of  corporations. 

—  Agreements  limiting  location  of  railroad  station. 

Cited  in  Mobile  &  O.  R.  Co.  v.  People,  132  111.  669,  22  A.  S.  R.  666,  24  N.  K 
643,  holding  contract  with  individual  as  to  location  of  station  void;  Chicago, 
I.  A  L.  R.  Co.  V.  Southern  I.  R.  Co.  38  Ind.  App.  234,  70  N.  E.  843,  holding 
agreement  not  to  establish  depot  at  particular  place,  illegal,  when  company  bound 
to  carry  freight  there  offered;  Lyman  v.  Suburban  R.  Co.  190  111.  320,  62  L.R.A. 
646,  60  N.  E.  616;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Summer,  106  Ind.  65,  55  A.  R. 
719,  6  N.  E.  404, — ^holding  stipulation  in  deed  to  locate  depot  at  certain  place, 
without  restriction  against  other  locations,  valid;  Williamson  v.  Chicago,  R. 
I.  &  P.  R.  Co.  63  Iowa,  126,  36  A.  R.  206,  4  N.  W.  870,  holding  agreement  limiting 
location  of  station  in  certain  city  to  land  conveyed,  unenforceable;  People  ex 
rel.  Hunt  v.  Chicago  ft  A.  R.  Co.  130  111.  176,  22  N.  E.  857,  to  point  that  con- 
tracts materially  having  power  of  railroad  company  to  locate  and  relocate  depots 
are  void;  Snell  v.  Pells,  113  HI.  145;  Gray  v.  Chicago,  M.  &  St.  P.  R.  Co.  189 
HI.  400,  69  N.  E.  950, — ^to  point  that  agreement  not  to  establish  depots  within 
certain  distance  is  void;  d^kago  ft  B.  I.  R.  Co.  v.  People,  222  III.  396,  78  N.  £. 
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784,  to  point  that  railway  company  cannot  bind  itaelf  by  contract  with  in- 
diTidaals,  to  locate  or  not  to  locate  depot  at  certain  points. 

Cited  in  notes  in  18  A.  D.  404,  on  contracts  regarding  location  of  depots; 
36  A  R.  214^  on  yalidiiy  of  contracts  whereby  railroads  agree  to  locate  tracks 
or  stations  only  at  certain  places;  95  A.  S.  R.  223,  on  validity  of  restrictions  in 
deed  as  to  railways  and  stations;  15  LJl.A.(N.S.)  596,  on  validity  of  contract 
of  railroad  to  establish  and  maintain  station. 

Distinguished  in  Telford  v.  Chicago,  P.  &  M.  R.  Co.  172  111.  659,  50  N.  E. 
105,  holding  agreement  to  locate  depot  in  certain  place  not  void  where  interests 
of  stockholders  or  public  not  prejudiced. 
—Agreement  as  to  locating  railroad. 

Cited  in  Pixley  v.  Gould,  13  111.  App.  565,  holding  agreement  with  railroad 
company  to  furnish  right  of  way  in  consideration  that  company  would  locate 
road  on  certain   line  not  void. 
—Street  railroad  company's  agreement  to  limit  its  sphere  of  action. 

Cited  in  Doane  v.  Chicago  City  R.  Co.  160  111.  22,  35  L.R.A.  588,  45  N.  E. 
607  (afllrming  51  III.  App.  353),  holding  that  street  railway  company  cannot 
make  agreement  with  individual  abutting  owner  not  to  lay  second  track;  South 
Chicago  City  R.  Co.  v.  Calumet  Electric  Street  R.  Co.  171  111.  391,  49  N.  E. 
576,  holding  agreement  between  rival  street  railway  companies  not  to  invade 
territory  of  other  void. 
—Agreements  in  partial  restraint  of  trade. 

Cited  in  Metropolitan  Trust  Co.  v.  Columbus,  S.  &  H.  R.  Co.  95  Fed.  18, 
holding  that  agreement  by  lessee  railroad  company  not  to  receive  coal  for  trans- 
portation from  connecting  lines  is  void;  Woodstock  Iron  Co.  v.  Richmond  &,  D. 
Extension  Co.  129  U.  S.  643,  32  L.  ed.  819,  9  Sup.  Ct.  Rep.  402,  holding  agree- 
ment, in  nature  of  bribe,  made  to  induce  railroad  not  to  build  to  certain  place, 
mienforceable;  Pueblo  &  A.  Valley  R.  Co.  v.  Taylor,  6  Colo.  1,  45  A.  R.  512, 
holding  that  agreement  by  railroad  company  restricting  its  right  to  build  side 
track  to  certain  town  is  void;  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight 
&  Coke  Co.  121  111.  530,  2  A.  S.  R.  124,  13  N.  E.  169,  holding  contract  by  gas 
company  with  rival  company  not  to  sell  gas  in  certain  portion  of  city  void. 

CHed  in  reference  note  in  2  A.  S.  R.  135,  on  validity  of  contracts  partially  in 
restraint  of  trade. 

Right  of  parties  in  parti  delicto  to  relief  against  executed  Invalid  con- 
tract. 

Cited  in  Weatherbee  v.  Cockrell,  44  Kan.  380,  24  Pac.  417,  holding  purchaser 
of  land  who,  to  defraud  creditors,  has  conveyance  made  to  sons,  bound  by  act 
as  against  sons  grantees;  Compton  v.  Bunker  Hill  Bank,  96  111.  301,  36  A.  R.  147, 
holding  that  equity  will  not  interfere  to  set  aside  conveyance  made  for  purpose  of 
componnding  felony;  Rock  v.  Mathews,  35  W.  Va.  531,  14  L.R.A.  508,  14  S.  E. 
137,  holding  that  equity  will  not  grant  relief  against  agreement  to  compound 
felony  or  stifle  its  prosecution ;  Ripperdan  v.  Weldy,  149  Cal.  667,  87  Pac.  276, 
holding  that  acquired  rights  under  contract  baaed  on  illegal  consideration  will 
not  be  disturbed. 

Cited  in  note  in  6  E.  R.  C.  490,  on  right  of  party  to  recover  money  paid  under 
an  illegal  contract. 

12  AM.  REP.   128,  MERRITT  ▼.  TAXES,   71   Hili.   686. 

Vaiidltj  of  amendment  of  certificate  of  acknowledgment,  after  delivery. 

Cited  in  Griffith  v.  Ventress,  91  Ala.  366,  24  A.  S.  R.  918,  11  L.R.A.  193,  8  So. 
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312,  holding  that  certifying  officer  cannot,  after  delivery  of  mortgage  on  home- 
stead, correct  defect  in  wife's  acknowledgment;  Durham  v.  Stephenson,  41 
Fla.  112,  25  So.  284,  holding  that  officer  cannot  after  delivery  of  instrument 
amend  certificate  without  acknowledgment;  Gilbraith  v.  Gallivan,  78  Mo.  452, 
holding  correction  of  certificate  of  acknowledgment,  by  acknowledging  officer 
after  delivery  of  deed,  void;  Leavitt  v.  Thornton,  123  App.  Div.  683,  108  N.  Y. 
Supp.  162,  to  point  that  only  way  in  which  defective  certificate  can  be  remedied 
is  by  reacknowledgment;  Milner  v.  Nelson,  86  Iowa,  532,  41  A.  8.  R.  506,  19 
L.R.A.  279,  53  N.  W.  405  (dissenting  opinion),  on  right  to  correct  error  in  cer- 
tificate after  delivery. 

Cited  in  notes  in  41  A.  D.  184,  on  amendment  of  certificate  of  acknowledg- 
ment; 22  L.RJl.(N.S.)  217,  on  right  to  attach  or  correct  certificate  of  acknowl- 
edgment after  its  date. 
Power  of  Justice  or  notary  to  amend  record. 

Cited  in  St.  Louis,  B.  &  8.  R.  Co.  v.  Gundlach,  69  111.  App.  192,  holding  that 
justice  of  peace  has  no  right  to  alter  or  amend  his  records  after  once  made. 

Cited  in  reference  note  in  49  A.  R.  130,  on  right  of  notary  to  amend  de- 
fective acknowledgment. 

Cited  in  note  in  52  A.  D.  521,  on  power  of  officer  to  amend  improper  certifi- 
cate of  acknowledgment. 
Sufficiency  of  certificate  of  acknowledgment  by  married  woman. 

Cited  in  Morgan  v.  Snodgrass,  40  W.  Va.  387,  38  8.  £.  605,  holding  deed 
of  married  woman  of  no  legal  force  where  neither  deed  nor  her  acknowledgment 
identify  her  as  **wife." 

Cited  in  reference  notes  in  83  A.  D.  180,  on  sufficiency  of  acknowledgment  of 
deeds;  26  A.  R.  267,  on  sufficiency  of  married  woman's  acknowledgment;  41 
A.  8.  R.  511,  on  effect  of  omission  or  error  as  to  name  of  party  making  ac- 
knowledgment; 11  LJIJL.(N.S.)  643,  on  effect  of  grammatical  defects  in  certi- 
ficates of  acknowledgment 

Cited  in  notes  in  41  A.  D.  180,  on  necessity  that  identity  of  married  woman  ap- 
pear by  certificate  of  acknowledgment  in  same  way  as  if  she  were  sui  juris; 
108  A.  8.  R.  535,  540,  on  effect  of  leaving  name  of  acknowledging  party  blank 
in  certificate  of  acknowledgment;  76  A.  D.  710,  on  conveyance  by  married  woman 
of  realty;  19  LJI.A.  279,  on  leaving  blank  for  name  of  party  in  certificate  of 
acknowledgment;  17  L.  ed.  U.  8.  780,  on  acknowledgment  of  deed  by  married 
woman. 

22  AM.  REP.   131,  KING  t.  IXEMING,   72  ILL.  21. 
Validity  of  contract  made  on  Sunday. 

Cited  in  Wells,  F.  Co.  v.  Vansickle,  64  Fed.  944,  holding  note  dated  Sunday 
not  invalid  if  delivered  on  Secular  day;  Burns  v.  Moore,  76  Ala.  330,  52  A.  R. 
332,  holding  note  dated  Sunday  not  invalid  if  not  delivered  until  next  day; 
Evert  V.  Kleimenhagen,  6  8.  D.  221,  60  N.  W.  851,  holding  contract  entered  into 
on  Sunday  not  void  where  ratified  on  next  day;  Helm  v.  Briley,  17  Okla.  314, 
87  Pac.  595,  holding  contract  made  on  Sunday  invalid  unless  subsequently  rati- 
fied on  secular  day. 

Cited  in  reference  note  in  38  A.  R.  158,  on  validity  of  Sunday  contracts. 

Cited  in  notes  in  56  A.  8.  R.  47,  on  place  of  contract  of  guaranty;  4  L.R.A. 
<N.S.)  1152,  on  validity  of  contract  partially  made  on  Sunday  and  perfected  on 
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flecular  day;    18   L.R.A.(N.S.)    1177,   on   effect   upon  Talidity  of  contract   of 
ignorance  of  one  party  that  it  was  executed  by  the  other  on  Sunday. 

DUtinguished  in  Richmond  v.  Moore,  107  IlL  429,  47  A.  R.  445,  holding  that 
contract  made  on  Sunday  ia  valid. 

Sa  AM.   REP.    188,    STARK^VEATHER   t.    AMERIGAN    BIBIiE    SCO. 
72  ILIi.  50. 

Extraterritorial  effect  of  state  statutes,  generally. 

Cited  in  Warren  v.  First  Nat.  Bank,  149  111.  9,  25  L.R.A.  746,  38  N.  E. 
122,  holding  that  state  can  give  statutory  restrictions  on  powers  of  corporation 
no  extraterritorial  effect;  Stack  v.  Detour  Lumber  &  Cedar  Co.  151  Mich.  21, 
16  LR.A.(N.S.)  616,  114  N.  W.  876,  holding  state  statute  prohibiting  corpo- 
ration from  interposing  defense  of  usury,  does  not  deprive  corporation  of  such 
state  of  right  to  such  defense  in  another  state. 

Cited  in  note  in  2  LJtJL(N.S.)   457,  on  conflict  of  laws  as  to  capacity  of 
legatee  or  devisee. 
Power  of  corporations  outside  of  state  ^antin^  charter. 

ated  in  St.  Louis,  V.  k  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  R.  Co.  146  U.  S.  393, 
36  L.  ed.  738,  12  Sup.  Ct.  Rep.  953,  holding  that  corporation  not  authorized 
to  take  lease  of  railroad,  by  laws  of  own  state,  cannot  do  so  in  another  state; 
Seattle  Gas  ft  Electric  Co.  v.  Citizens'  Light  k  P.  Co.  123  Fed.  588,  holding  that 
corporation,  without  charter  power  to  engage  in  certain  business  in  state  when 
created  cannot  engage  in  such  business  in  another  state;  United  States  Trust 
Co.  V.  Lee,  73  IlL  142,  24  A.  R.  236,  holding  that  foreign  corporation  cannot  hold 
real  estate  in  trust  in  this  state;  Equitable  Life  Assur.  Soc.  v.  Frommhold, 
75  111.  App.  43,  holding  that  foreign  insurance  company  cannot  declare  for- 
feiture of  policy  in  manner  prohibited  by  law  of  state  of  its  creation,  to 
prejudice  of  citizen  of  this  state;  Stevens  v.  Pratt,  101  111.  206,  holding  that 
foreign  corporations  have  no  greater  powers  than  domestic;  Farrington  v. 
Putnam,  90  Me.  405  38  L.R.A.  339,  37  Atl.  652;  House  of  Mercy  v.  Davidson,  90 
Tex.  529,  39  S.  W.  924, — ^holding  that  corporation  cannot  take  realty  by  devise 
in  another  state,  where  it  cannot  so  take  in  state  where  incorporated;  Penn 
T.  Bomman,  102  111.  523;  Dunbar  v.  American  Teleph.  &  Teleg.  Co.  224  111.  9,  115 
A  S.  R.  132,  79  N.  E.  423,  8  A.  &  E.  Ann.  Cas.  57,— to  point  that  foreign  corpo- 
ration cannot  acquire  real  estate,  if  prohibited  by  laws  of  state  of  its  creation. 

Cited  in  note  in  24  L.RJ^.  325,  on  limitation  by  charter  or  laws  of  state  of 
incorporation  on  right  of  foreign  corporation  to  own  real  estate. 

Distinguished  in  Hards  v.  Connecticut  Mut.  L.  Ins.  Co.  8  Biss.  234,  Fed.  Cas. 
No.  6055,  holding  that  foreign  corporations  do  not  contravene  public  policy  of 
niinois  by  their  investing  assets  in  real  estate  mortgages;  Santa  Clara  Female 
Academy  v.  Sullivan,  116*  111.  375,  56  A.  R.  776,  6  N.  E.  183,  holding  that 
foreign  corporation,  having  to  acquire  real  estate  may  take  and  hold  realty  in 
this  state  by  devise  to  extent  of  its  capacity  in  state  of  its  creation. 
Effect  of  failure  of  foreign  corporation  to  comply  with  statntory  resnla- 
tions. 

Cited  in  United  Lead  Co.  ▼.  J.  W.  Reedy  Elevator  Mfg.  Co.  124  111.  App.  174, 
holding  that  foreign  corporation  which  has  not  complied  with  stautory  regu- 
lations cannot  enforce  in  courts,  contracts  running  to  them. 

Cited  in  notes  in  80  A.  D.  315,  on  devises  to  corporations;  60  A.  S.  R.  319, 
u  to  whether  heirs  may  assail  devise  or  bequest  to  corporation;  2  L.R.A.  387, 
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on  Btatutory  restriction  on  devises  and  legacies  to  corporations;  32  Ii.R.A. 
297,  on  right  of  private  persons  to  contest  power  of  corporation  to  take  or  hold 
property  under  will. 

Effect  of  deed  to  corporation  to  pass  title  though  acceptance  is  ultra 
Tires. 

Cited  in  note  in  04  A.  D.  380,  387,  on  capacity  of  corporations  to  take  title  to 
realty. 

Distinguished  in  American  ft  F.  Christian  Union  t.  Yount,  101  U.  S.  352,  25 
L.  ed.  888;  Hough  v.  Cook  County  Land  Co.  73  111.  23,  24  A.  R.  230;  Barnes  y. 
Suddard,  117  111.  237,  7  N.  K  477;  Cooney  v.  A.  Booth  Packing  Co.  169  111. 
370,  48  N.  £.  406, — holding  that  deed  passes  title  to  corporation  if  it  may  liold 
land  for  any  purpose. 
Power  of  chancery  where  devise  fails. 

Cited  in  notes  in  80  A.  D.  285,  on  preventing  trust  lacking  trustee  from 
lapsing;  5  L.R.A.  39,  on  enforcement  of  charitable  trusts. 

Disapproved  in  Crerar  y.  Williams,  44  111.  App.  497,  to  point  that  chancery 
has  power  to  provide  effective  mode  for  devise  where  mode  pointed  out  by  will 
fails. 
Right  to  equitable  relief  against  mistake  in  description  of  devised  land. 

Cited  in  Bingle  v.  Volz,  142  111.  214,  34  A.  S.  R.  64,  16  L.RJL  321,  31  N.  K 
13,  holding  that  equity  will  not  correct  mistake  in  description  of  land  devised  by 
sustitutive  of  another  tract;  Gano  v.  Gano,  239  111.  539,  22  L.R.A.(N.S.)  450, 
88  N.  £.  146,  to  point  that  extrinsic  evidence  is  not  admissible  to  alter  terms  of 
will;  Eckford  v.  Eckford,  91  Iowa,  54,  26  L.R.A.  370,  58  N.  W.  1093  (dissenting 
opinion),  on  right  to  admit  extrinsic  evidence  to  aid  in  identification  of  property 
devised. 

Cited  in  note  in  6  ULA.(NJ3.)  944,  on  judicial  correction  of  testamentary 
errors  in  description  of  land. 

22  AM.  REP.   141,  MEIiVIN  ▼.  IjISENBT,   72  TLJj.  68. 
Irregularities  in  issuing  municipal  bonds  affecting  rights  of  bona  fide 
holders. 

Cited  in  Niantic  Sav.  Bank  v.  Douglas,  5  111.  App.  579,  holding  that  town 
which  has  authorized  issue  of  bonds  cannot  set  up  mere  irregularities  to  de- 
feat rights  of  innocent  holders. 

Cited  in  note  in  98  A.  D.  677,  on  waiver  of  conditions  on  which  municipal 
bonds  are  issued. 

Presumption  that  majority  vote  cast  on  bond  issue  is  majority  of  legal 
voters. 

Cited  in  Prairie  v.  Lloyd,  97  111.  179,  holding  that  it  will  be  presumed  that 
majority  voting  to  issue  municipal  bonds  are  majority  of  legal  voters  then  living 
in  municipality;  Kuns  v.  Robertson,  154  HI.  394,  40  N.  E.  343,  to  point  that  in 
all  elections  the  nonvoting  must  be  counted  as  willing  to  be  boimd  by  action 
of  majority  of  those  voting. 

22  AM.  REP.   144,  SEBASTIAN  ▼.  JOHNSON,   72  ILIj.   289. 
Right  to  delegate  power  to  make  Judicial  sale. 

Cited  in  Kellogg  v.  Wilson,  89  111.  357,  holding  that  administrator  cannot 
delegate  to  another  his  authority  to  sell  lands  to  pay  debts;  Wilson  v.  Mason, 
158  111.  304,  49  A.  S.  R.  162,  42  N.  E.  134,  holding  that  power  of  sale  given  by 
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will  to  two  exeentors,  who  qualify,  eannot  be  delegated  by  one  to  other; 
Lavara  y.  McNeny,  5  Neb.  (Unof.)  318,  08  N.  W.  679,  holding  that  guardian 
cannot  delegate  general  supervlBion  and  conduct  of  sale  of  ward's  real  estate. 
Right  of  administrator  to  bring  possessory  action. 

Cited  in  reference  note  in  63  A.  D.  345,  on  right  of  administrator  or  execu- 
tor to  bring  possessory  or  real  action. 

S2  AM.  REP.  146,  SHANNON  t.  HAIjIi,  72  ILIi.  354. 
Destraction   of   records   as   destroying   effect   of   recorded   instruments 
as  notice. 

Cited  in  Taylor  ▼.  Franklin  Sav.  Bank,  50  Fed.  289;  Paxson  v.  Brown,  10 
C.  C.  A.  135,  27  U.  S.  App.  49,  61  Fed.  874,— holding  that  burning  of  record  does 
not  detract  from  effect  of  recorded  deed  as  notice  to  subsequent  purchasers; 
Gammon  v.  Hodges,  73  111.  140,  holding  that  destruction  of  records  by  fire  does 
not  affect  notice  of  recorded  mortgage  to  subsequent  purchasers;  Curyea  v. 
Berry,  84  111.  600,  holding  that  burning  of  records  does  not  destroy  notice 
tfforded  by  proceedings  foreclosing  mortgage;  Hall  v.  Shannon,  85  111.  473, 
holding  that  properly  recorded  mortgage  is  notice  for  all  time  notwithstanding 
destruction  of  record;  Franklin  Sav.  Bank  v.  Taylor,  131  111.  376,  23  N.  E.  397, 
holding  that  destruction  of  record  of  deeds  by  fire  will  have  no  effect  upon  con- 
structive notice  existing  by  virtue  of  recording;  Deming  v.  Miles,  35  Neb. 
739,  37  A.  8.  R.  464,  63  N.  W.  665,  holding  that  fact  that  records  are  destroyed 
by  fire  does  not  affect  rights  of  grantee  of  properly  recorded  deed. 

Cited  in  reference  note  in  5  A.  S.  R.  74,  on  effect  as  to  notice  where  record 
of  recorded  deed  destroyed. 

Cited  in  note  in  23  LJEl.A.(N.S.)   1181,  on  destruction  of  record  of  deed  or 
mortgage  as  affecting  constructive  notice. 
Effect  upon  instmment  of  alteration  of  record. 

Cited  in  Lee  v.  Mound  Station,  118  111.  304,  8  N.  K.  759,  holding  that  subse- 
quent alteration  of  record  of  plat  has  no  effect  upon  original,  as  recorded. 

U  AM.  REP.   149,  PHEIiPS  ▼.  PHSLPS,   72  TLIj.  645. 
Waiver  of  statutory  rights  <— Right  of  homestead  generally. 

Cited  in  Bunker  v.  Coons,  21  Utah,  164,  81  A.  S.  R.  680,  60  Pac.  549, 
holding  that  homestead  right  cannot  be  waived  in  advance  of  occasion  of  as- 
lerting  such  right. 

Cited  in  note  in  56  L.R.A.  76,  on  right  of  survivor  as  against  children  to 
waive  or  release  homestead. 
—Effect  of  antenuptial  agreement  as  to  homestead  rights. 

Cited  in  McMahill  v.  McMahill,  105  111.  596,  44  A.  R.  819,  holding  that  wid- 
ow's homestead  right  cannot  be  barred  by  antenuptial  contract ;  Hafer  v.  Hafer, 
33  Kan.  449,  6  Pac  537,  holding  that  homestead  privilege  cannot  be  abrogated 
bj  antenuptial  agreement  between  husband  and  wife;  Hafer  v.  Hafer,  36  Kan. 
524.  13  Pac.  821,  to  point  that  widow's  homestead  right  cannot  be  l>arred  by 
tntenuptial  contract  to  that  effect. 
—Waiver  of  exemptions. 

Cited  in  Curtiss  v.  Ellen  wood,  59  111.  App.  110,  holding  that  waiver  of  ex- 
emptions cannot  be  accomplished  by  agreement  granting  right  to  seize  prop- 
erty in  case  of  default  on  debt;  Carter  v.  Carter,  20  Fla.  558,  51  A.  R.  618; 
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Recht  V.  Kelly,  82  111.  147,  25  A.  R.  301,— -holding  that  clause  in  promissory 
note,  expressly  waiving  benefit  of  exemption  laws,  is  inoperative  as  against 
public  policy;  Meyer  Bros.  Drug  Co.  v.  Bybee,  179  Mo.  354,  78  S.  W.  579;  Moran 
V.  Clark,  30  W.  Va.  358,  8  A.  S.  R.  66,  4  S.  E.  303,— to  point  that  debtor 
cannot  by  executory  contract  bind  himself  to  waive  exemptions  provided  by 
statute. 

Cited  in  notes  in  72  A.  D.  742;  78  A.  D.  190,— on  waiver  by  contract  of 
exemption  from  execution. 

—  Right  of  dower. 

Cited  in  McGee  v.  McGee,  91  111.  648,  holding  that  widow's  dower  may  be 
barred  by  antenuptial  contract;  Rieger  v.  Schaible,  81  Neb.  33,  17  L.R.A.(N.S.) 
866,  15  N.  W.  560,  16  A.  &  E.  Ann.  Cas.  700,  holding  that  widow's  dower  may 
be  barred  by  antenuptial  contract. 

Cited  in  note  in  25  L.R.A.(N.S.)  752,  on  waiver  of  widow's  allowance  by 
antenuptial  agreement. 

—  Antenuptial  contract  relinqalshlns  widow's  award. 

Cited  in  Spencer  v.  Boardman,  118  111.  553,  9  N.  E.  330,  holding  that  widow's 
dower  may  be  barred  by  antenuptial  contract,  and  where  there  are  no  children 
of  marriage,  widow's  award  also;  Weaver  v.  Weaver,  109  IlL  225;  Zachmann  v. 
Zachmann,  201  111.  380,  04  A.  S.  R.  180,  66  N.  E.  256,— holding  that  widow, 
with  minor  child  of  decedent,  may  repudiate  executory  antenuptial  contract 
releasing  widow's  award;  Re  Miller,  143  Iowa,  120,  121  N.  W.  700,  holding 
widow's  right  to  allowance  not  interest  in  husband's  estate. 

Distinguished  in  McMahill  v.  McMahill,  113  in.  461;  Kroell  v.  Kroell,  219 
111.  106,  76  N.  E.  63,  4  A.  &  E.  Ann.  Cas.  801,— holding  that  antenuptial  contract 
relinquishing  widow's  award  releases  same,  if  there  be  no  minor  children  of 
decedent  living  with  widow;  Pavlicek  v.  Roessler,  222  111.  83,  78  N.  E.  11  (re- 
versing 121  111.  App.  219),  holding  that  widow's  ward  may  be  relinquished 
by  fair  antenuptial  contract  where  widow  is  only  person  interested. 
Rights  of  children  of  deceased  to  family  allowance. 

Cited  in  Moore  v.  Moore,  60  Cal.  626,  holding  that  family  allowance  cannot 
be   affected  by   agreement  between   widow   and   administrator   to   prejudice   of 
children  of  deceased. 
What  is  family  within  meaning  of  exemption  statutes. 

Explained  in  Race  v.  Oldridge,  90  III.  250,  32  A.  R.  27,  holding  that  widow, 
having  lady  friend  residing  with  her  as  one  of  family,  and  female  servants,  is 
head  of  family  within  meaning  of  statutes. 

22  AM.  REP.   154,  MORGAN  t.  EVANS,    72   Ilili.   58«. 
Validity  of  writ  issued  after  time  limited  by  statute. 

Cited  in  Hernandez  v.  Drake,  81  111.  34,  holding  execution  issued  for  first 
time  after  expiration  of  time  limited  not  void,  but  merely  voidable;  Bowar  v. 
Chicago  West  Div.  R.  Co.  136  111.  101,  12  L.R.A.  81,  26  N.  E.  702,  holding  writ 
of  possession  issued  after  one  year  from  entry  of  judgment,  voidable  only; 
Beebe  v.  United  States,  161  U.  S.  104,  40  L.  ed.  633,  16  Sup.  Ct.  Rep.  532; 
Oakes  v.  Williams,  107  111.  154, — to  point  that  executions  issued  after  time 
limited  are  voidable  only. 

Validity  of  summary  execution  issued  against  surety  before  return  of 
execution  against  principal. 

Cited  in  Steele  v.  Tutwiler,  68  Ala.  107,  holding  summary  execution  against 
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administrator's  surety,  issued  before  return  day  of  execution  against  principal, 

roidable  only. 

Effect  of  laches  on  rl^ht  to  avoid  Jadlcial  sale  for  irregularities. 

Cited  in  Clark  v.  Glos,  180  lU.  656,  72  A.  S.  R.  223,  54  N.  E.  631,  holding 
that  judicial  sale  will  not  be  set  aside  for  irregularities  after  time  of  redemp- 
tion has  expired,  unless  strong  case  of  fraud,  wrong  or  oppression  shown. 
Effect  of  irregularities  in  execution  generally. 

Cited  in  Chesebro  v.  Barne,  163  Mass.  79,  39  N.  E.  1033,  holding  that  exe- 
cution properly  issued  upon  judgment  recovered  in  court  having  jurisdiction 
not  void  because  of  irregularities  in  document  itself  or  in  mode  of  execution; 
Elliott  V.  Hart,  46  Mich.  234,  7  N.  W.  812,  holding  that  omission,  from  jus- 
tice's execution,  of  name  of  county,  does  not  invalidate  it. 

SS  AM.  REP.   158,   STOREY  v.   PEOPIiE,   79   ILIi.   46. 
What  constitutes  a  contempt. 

Cited  in  O'Neil  ▼.  People,  113  111.  App.  195,  holding  juror  punishable  sum- 
marily for  constructive  contempt  in  soliciting  bribe  to  procure  verdict  in  pend- 
ing case;  Puterbaugh  v.  Smith,  131  111.  199,  19  Am.  St.  Kep.  30,  23  N.  E.  428, 
holding  refusal  of  witness  to  execute  deposition  before  notary  public  not  con- 
tempt punishable  summarily  by  circuit  court;  Carter  v.  Com.  96  Va.  791,  45 
LilA.  310,  32   S.  E.   780,  11   Am.  Crim.  Rep.   303,  sustaining  pimishment  of 
litigant  for   procuring  adjournment  by   false   telegram   that  he   was   sick,   al- 
though not  declared  contempt  by  statute. 
Cited  in  reference  note  in  7  A.  S.  R.  124,  on  what  constitutes  contempt. 
Cited  in  notes  in  97  A.  D.  631,  on  publications  in  newspapers  as  contempts; 
50  A.  S.  R.  580 ;  99  A.  S.  R.  675, — on  contempts  by  libelous  newspaper  publica- 
tions; 98  A.  D.  415,  419,  420,  on  power  of  court  to  prevent  publication  of  evi- 
dence or  proceedings;  36  L.R.A.  255,  256,  on  legislative  power  to  abridge  power 
of  courts  to  punish  for  contempt. 
-Criticisms  of  court  or  judge. 

Cited  in  Watson  v.  People,  11  Colo.  4,  16  Pac.  329,  holding  attorney  not  pun- 
ishable for  contempt  in  using  violent  and  unprofessional  language  concerning 
judge  when  absent  and  court  not  in  session ;  People  ex  rel.  Atty.  Gen.  v.  News- 
Tmies  Pub.  Co.  35  Colo.  253,  84  Pac.  912,  holding  that  publications  charging 
court  with  corrupt  motives  in  their  rulings  in  pending  cases,  constitute  criminal 
constructive  contempt;  Cheadle  v.  State,  110  Ind.  301,  59  Am.  Rep.  199,  11 
X.  E.  426,  holding  editor  not  punishable  summarily  for  contempt  in  publishing 
article  criticising  judge  and  sheriff  for  past  transactions;  Fellman  v.  Mercan- 
tile F.  k  M.  Ins.  Co.  116  La.  723,  41  So.  49,  holding  that  intemperate  criti- 
cisms of  judgment  of  court  as  to  case  finally  determined  cannot  be  made  basis  of 
contempt  proceedings;  State  Bd.  of  Law  Examiners  v.  Hart,  104  Minn.  88,  17 
LR.A.(X£.)  585,  116  N.  W.  212,  15  A.  &  E.  Ann.  Cas.  197,  holding  one  not  an- 
iwerable  for  criticism  of  court's  rulings  in  actions  finally  determined,  otherwise 
thtn  inaction  triable  by  jury;  State  v.  Kaiser,  20  Or.  50,  8  L.R.A.  584,  23  Pac. 
•W,  reversing  sununary  conviction  of  editor  for  contempt,  not  enumerated  by 
statute,  in  publishing  article  charging  court  with  corruption  in  terminated  case; 
State  V.  Sweetland,  3  S.  D.  503,  54  N.  W.  415,  holding  not  contempt  punish- 
able summarily  to  publish  articles  charging  judge  with  partiality  and  making 
^just  rulings  in  cases  tried  and  determined;  Ex  parte  Qreen,  46  Tex.  Crim. 
Rep.  576,  108  A.  S.  R.  1035,  66  LR.A.  727,  81  S.  W.  723,  holding  publications 
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not  relating  to  pending  case,  however  defamatory  as  to  court  or  judge,  not 
contempt  of  court;  Taylor  v.  Goodrich,  25  Tex.  Civ.  App.  109,  40  S.  W.  615, 
as  to  whether  publication  of  grossly  libelous  and  serious  reflection  upon  in- 
tegrity  of  judge  is  summarily  punishable  as  contempt  when  not  made  concern- 
ing pending  litigation;  People  ex  reL  Pierce  v.  Carrington,  6  Utah,  631,  17 
Pac.  735,  holding  publication  of  articles  criticising  commissioner  of  supreme 
court  for  decisions  in  terminated  cases  not  punishable  summarily  by  former; 
State  ex  rel.  Atty.  Gen.  v.  Circuit  Ct.  97  Wis.  1,  38  L.R.A.  554,  66  Am.  St.  Rep. 
90,  72  N.  W.  193,  holding  editor  not  punishable  for  contempt  in  publishing 
article  charging  judge,  candidate  for  re-election,  with  partiality  and  oornip- 
tion. 

Cited  in  notes  in  68  L.RJL.  260,  261,  on  statement  with  respect  to  ended 
cause  as  contempt  of  court;  17  L.R.A.(N.S.)  574,  on  criticism  of  opinion 
after  case  has  been  determined,  as  contempt  or  groimd  for  disbarment. 

Distinguished  in  Cooper  v.  People,  13  Colo.  337,  6  L.R.A.  430,  22  Pac  790, 
holding  editor  punishable  summarily  for  contempt,  not  enumerated  by  stat- 
ute, in  charging  court  with  partiality  and  corruption  in  pending  case;  State 
V.  Tugwell,  19  Wash.  238,  43  L.R.A.  717,  52  Pac.  1056,  on  punishing  as  con- 
tempt publication,  after  decision  and  before  reargument,  of  article  charging 
court  or  judge  with  corruption;  State  v.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
257,  holding  it  a  contempt,  punishable  summarily,  to  publish,  while  appeal  is 
pending,  that  majority  of  appellate  court  previously  stated  that  statute  would 
be  held  void  for  political  purposes. 
Right  to  dismissal  of  contempt  proceedings  on  dental  of  charge. 

Cited  in  Welch  v.  People,  30  111.  App.  399,  holding  party  charged  with  con- 
tempt, in  attempting  to  bribe  jurors,  entitled  to  discharge  and  dismissal  of 
proceedings  upon  denying  explicitly  the  whole  charge;  Kyle  v.  People,  72  111. 
App.  171,  holding  party  filing  answer  denying  contempt,  in  making  alleged 
statement  of  ability  to  bribe  jurors,  entitled  to  discharge. 
Appealability  of  order  puntshina:  for  contempt. 

Cited  in  Haines  v.  People,  97  111.  161,  holding  that  appeal  lies  from  order 
punishing  administrator  for  contempt  in  failing  to  distribute  amount  due  heirs 
upon  final  accounting;  State  v.  Knight,  3  S.  D.  509,  44  Am.  St.  Rep.  809,  54 
N.  W.  412,  9  Am.  Crim.  Rep.  221,  holding  that  appeal  lies  from  order  punish- 
ing party  for  contempt  in  conducting  sale  after  notice  by  telegram  that  sale 
was  stayed. 

Cited  in  note  in  15  E.  R.  C.  158,  159,  on  right  to  review  judgment  in  con- 
tempt proceedings. 

22  AM.  REP.   164,  TOE  TTJISLER,   79  TLTj.  99. 
Revocation  of  will. 

Cited  in  Phillippe  v.  Clevenger,  239  HI.  117,  87  N.  E.  858,  16  A.  A,  E.  Ann. 
Cas.  207,  holding  that  wills  may  be  revoked  by  implication;  Baacke  v.  Baacke, 
50  Neb.  18,  69  N.  W.  303,  holding  that  divorce  of  wife,  and  death  of  legatee, 
leaving  children  bom  before  testator's  death,  does  not  operate  as  implied  re- 
vocation of  will. 
<— By  marriage  generally. 

Cited  in  McAnnulty  v.  McAnnulty,  120  111.  26,  60  A.  R.  652.  11  N.  E.  397, 
holding  that  under  act  of  1872  marriage,  since  its  adoption,  whether  of  man  or 
woman,  operates  per  se  as  revocation  of  prior  will. 
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Cited  in  notes  in  16  A.  D.  660,  on  revocation  of  will  by  marriage  and  by  birth 
of  issue;  80  A.  D.  517;  28  A.  S.  R.  359,— on  marriage  of  man  as  revocation  of  his 
will 
—  Sabseqnent  marriage  as  revolLing  woman's  will. 

Cited  in  Chapman  v.  Dismer,  14  App.  D.  C.  446,  holding  will  by  divorced 
woman  not  revoked  by  subsequent  marriage;  Colcord  v.  Conroy,  40  Fla.  97, 
23  So.  561,  holding  that  will  of  unmarried  woman  made  in  1884,  not  made  in 
contemplation  of  subsequent  marriage,  was  revoked  by  such  subsequent  mar- 
riage; Ellis  V.  Darden,  86  Ga.  368,  11  L.R.A.  61,  12  S.  C.  652,  holding  that  under 
code  marriage  of  woman  revokes  will  previously  made  by  her,  in  which  no  pro- 
vision is  made  in  contemplation  of  such  event;  Roane  v.  Hollingshead,  76  Md. 
369,  35  A.  S.  R.  438,  17  L.R.A.  692,  25  Atl.  307,  holding  that  Tinder  statute 
woman's  marriage  no  longer  revokes  will  previously  made  by  her;  Kelly  v. 
Stevenson,  85  Minn.  247,  89  A.  S.  R.  645,  56  L.R.A.  754,  88  N.  W.  739,  holding 
will  of  woman  not  revoked  by  her  subsequent  marriage;  Vandeveer  v.  Hig- 
gins,  59  Neb.  333,  80  N.  W.  1043,  holding  will  of  single  woman  revoked  by  her 
subsequent  marriage,  at  least  to  extent  that  it  would  exclude  husband's  estate 
by  curtesy;  Re  Ward,  70  Wis.  251.  5  A.  S.  R.  174,  35  N.  W.  731,  holding  will 
made  by  woman  during  second  marriage,  leaving  property  to  children  of  first 
marriage,  not  revoked  by  third  marriage,  there  being  no  issue  by  second  or 
third  marriages;  Re  Lyon,  96  Wis.  339,  65  A.  S.  R.  62,  71  N,  W.  362,  holding 
that  marriage  of  woman  does  not  revoke  will  previously  made  by  her. 

Cited  in  reference  note  in  35  A.  S.  R.  442,  on  revocation  of  will  by  woman's 
subsequent  marriage. 

Cited  in  notes  in  67  A.  D.  349,  on  revocation  of  will  under  enabling  statutes 
by  marriage  of  testatrix;  80  A.  D.  517,  on  effect  of  marriage  of  woman  to 
revoke  will;  49  A.  R.  329,  on  revocation  of  woman's  antenuptial  will  by  marriage. 

Distinguished   in  Re  Booth,   40  Or.   154,   66   Pac.   710,   holding  that  under 
statute  will  of  unmarried  woman  is  revoked  by  her  subsequent  marriage;  Re 
Petridge,  47  Wash.  77,  91  Pac.  634,  holding  by  statute  will  of  feme  sole  re- 
voked by  her  marriage,  if  husband  survives. 
Power  of  married  woman  to  dispose  of  separate  estate  by  will. 

Cited  in  McNeer  v.  McNeer,  142  111.  388,  19  L.R.A.  256,  32  N.  E.  681, 
holding  that  imder  act  of  1861  wife  could  dispose  of  her  separate  estate  by 
will;  Thompson  v.  Minnich,  227  111.  430,  81  N.  E.  336,  holding  that  statutory 
power  given  to  married  woman  to  make  will  as  to  separate  estate  does  not 
include  property  subsequently  acquired  through  death  of  husband. 

Cited  in  notes  in  67  A.  D.  343,  on  power  of  married  woman  to  dispose  of  her 
separate  personal  estate  by  will;  57  A.  D.  343,  on  wife's  right  to  will  her  per- 
sonalty and  realty  under  power;  57  A.  D.  349,  on  power  of  married  women  to 
dispose  of  property  by  will  under  enabling  statutes. 
Oonstraction  of  statntes  as  to  retrospective  effect. 

Cited  in  People  ex  rel.  Johnson  v.  Peacock,  98  111.  172,  holding  that  stat- 
utes, except  those  relating  to  remedies  exclusively,  will  not  be  given  retrospect- 
ive operation  imless  such  intention  manifest;  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 173  ni.  693,  64  A,  8.  R.  137,  50  N.  E.  1089  (affirming  74  111.  App.  54), 
holding  that  statutes  are  usually  construed  as  prospective  unless  retrospective 
intent  clearly  intended;  Swan  v.  Sayles,  165  Mass.  177,  42  N.  E.  570,  holding 
that  "act  relative  to  revocation  of  will  by  marriage"  does  not  affect  marriage 
prior  to  taking  effect  of  statute;  People  ex  rel.  McCrea  v.  Thatcher,  95  111. 
Am.  Rep.  Vol.  XVI.— 18. 
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109;  Fisher  v.  Green,  43  111.  App.  596;  State  ex  rel.  City  Water  Co.  ▼.  Kearney, 
49  Neb.  337,  70  N.  W.  255;  Farrel  ▼.  Pingree,  5  Utah,  443,  16  Pac.  843,— 
holding  that  statute  will  not  be  given  retrospective  effect  unless  its  terms 
show  clearly  such  legislative  intent;  Jimison  v.  Adams  County,  130  IlL  558, 
22  N.  E.  829;  Gage  v.  Nichols,  135  111.  128,  25  N.  E.  672;  Halpin  v.  Prosperity 
Loan  k  Bldg.  Asso.  108  111.  App.  316;  State  v.  Welch,  65  Vt.  50,  25  Atl. 
900;  Stewart  v.  Vandervort,  34  W.  Va.  524,  12  L.R.A.  50,  12  S.  E.  736,— 
holding  that  statutes  will  be  construed  as  prospective  in  operation,  unless  retro- 
spective intent  clear  and  unambiguous;  Hansen  v.  Meyer,  81  111.  321,  25  A.  R.  282; 
Carson  v.  Bloomington,  6  111.  App.  481, — to  point  that  courts  will  not  give  stat- 
utes retroactive  effect  unless  such  intention  of  legislature  clear  and  unequivo- 
cal; People  ex  rel.  Lewisohn  v.  General  Sessions  Ct.  96  App.  Div.  201,  89  N.  Y. 
Supp.  364  (dissenting  opinion),  on  right  to  give  statute  retroactive  effect 
when  it  is  capable  of  other  construction. 

Cited  in  notes  in  5  A.  D.  315,  on  restrospective  statutes;  46  A.  D.  462,  on 
supposition   that   legislature   never   intended   to   enact   retrospective   laws;    12 
L.R.A.  50,  on  construction  of  statutes  as  prospective  or  retrospective. 
'^  Constitational  provisions. 

Cited  in  Garrick  v.  Chamberlain,  97  III.  620,  holding  that  constitutional  pro- 
vision will  be  given  prospective  operation  only  unless  retroactive  intent  is 
clearly   shown. 

22  AM.  REP.  171,  CRAFT  ▼.  McCONOUGHT,  79  CLIi.  846. 
What  Is  an  llleg^al  combination. 

Cited  in  note  in  1  L.R.A.  458,  on  monopolies. 
—  To  prevent  competition  generally. 

Cited  in  Cobbs  v.  Niblo,  6  111.  App.  60,  holding  agreement  not  to  carry  on 
certain  business  in  certain  county,  based  on  adequate  and  valuable  considera- 
tion, not  void;  Smith  v.  Leady,  47  III.  App.  441,  holding  contract  only  in  par- 
tial and  particular  restraint  of  trade  when  consideration  adequate  and  re- 
striction reasonable,  not  void;  State  v.  Smiley,  65  Kan.  240,  67  L.R.A.  903, 
69  Pac.  199,  holding  agreement  entered  into  by  all  dealers  on  certain  market, 
limiting  their  right  severally  to  buy  grain,  illegal  as  in  restraint  of  trade; 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  48  L.  ed.  679,  24  Sup. 
Ct.  Rep.  436,  holding  corporation  formed  for  purpose  of  taking  over  stock  of 
competing  railroads  to  extinguish  competition,  illegal;  Santa  Clara  Valley  Mill 
&  Lumber  Co.  v.  Hayes,  76  Cal.  387,  9  A.  S.  R.  211,  18  Pac.  391.  holding  com- 
bination among  lumber  manufacturers  for  purpose  of  gaining  control  of  lumber 
market  in  specified  territory  invalid;  Leonard  v.  Abner-Drury  Brewing  Co.  25 
App.  D.  C.  161,  holding  combination  of  brewers  to  prevent  competition,  fi\ 
prices  and  control  disposition  to  retailers,  illegal;  People  ex  rel.  Peabody  v. 
Chicago  Gas  Trust  Co.  130  111.  268,  17  A.  S.  R.  319,  8  L.R.A.  497,  22  N.  E. 
798,  holding  corporation  formed  for  purpose  of  getting  control  of  all  gas  com- 
panies of  city,  unlawful;  Bishop  v.  American  Preservers'  Co.  157  111.  284,  48 
A.  S.  R.  317,  41  N.  £.  765,  holding  that  combination  of  all  interests  in  cer- 
tain business,  under  absolute  dominion  and  control  of  board  of  trustees,  is 
void;  Harding  v.  American  Glucose  Co.  182  III.  551,  74  A.  S.  R.  189,  64  L.ILA. 
738,  55  N.  E.  577,  holding  consolidation  of  competing  corporations  for  purpose 
of  preventing  competition  illegal;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  214 
111.  421,  73  N.  E.  770  (affirming  114  111.  App.  76),  holding  that  combination  of 
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large  coal  producers  to  control  output,  sale  and  price  of  coal  is  illegal;  Chesa- 
peake &  O.  R.  Co.  ▼.  Maysville  Brick  Co.  132  Ky.  643,  116  S.  W.  1183,  holding 
that  no  right  of  action  can  be  predicated  on  a  contract  that  is  contrary  to  pub- 
lic policy;  Skrainka  v.  Scharringhausen,  8  Mo.  App.  522,  holding  combination 
in  restraint  of  trade  which  neither  creates  monopoly  nor  puts  end  to  competi- 
tion not  illegal;  Stete  v.  Nebraska  Distilling  Co.  29  Neb.  700,  46  N.  W.  166, 
holding  combination  of  distilleries  to  destroy  competition  by  closing  up  several 
distilleries  illegal;  Nester  v.  Continental  Brewing  Co.  161  Pa.  473,  41  A.  S.  R. 
894,  24  L.R.A.  247,  29  Atl.  102,  34  W.  N.  C.  387,  25  Pittsb.  L.  J.  N.  S.  23, 
holding  combination  among  persons  engaged  in  same  business  in  same  terri- 
tory to  prevent  competition  void;  Bailey  v.  Master  Plumbers'  Asso.  103  Tenn. 
99,  46  L.R.A.  561,  52  S.  W.  853,  holding  association  of  plumbers,  which  punish 
competition  among  its  members  and  restrain  purchase  of  supplies  to  limited 
class,  illegal;  State  ex  rel.  Cates  v.  Standard  Oil  Co.  120  Tenn.  86,  110  S.  W. 
565,  holding  that  acts  of  agents  and  officers  are  chargeable  to  corporation  in 
ouster  suit  for  combination  in  restraint  of  trade;  Texas  &  P.  Coal  Co.  v.  Lawson, 
89  Tex.  394,  34  S.  W.  99,  holding  coal  company's  agreement  restricting  to  one 
person  right  to  sell  liquor  on  its  coal  lands,  illegal;  State  ex  rel.  Hadley  v. 
Standard  Oil  Co.  218  Mo.  1,  116  S.  W.  902,  to  point  that  pools,  trusts  and  con- 
spiracies to  Ax  or  maintain  prices  of  necessaries  of  life  is  illegal;  Milwaukee 
Masons'  k  Builders'  Asso.  v.  Niezerowski,  95  Wis.  129,  60  A.  S.  R.  97,  37 
UUl  127,  70  N.  W.  166,  holding  combination  by  association  of  masons  and 
buildijg  contractors  to  suppress  free  and  fair  competition  in  bidding  for  con- 
tracts, unlawful;  Stockton  v.  American  Tobacco  Co.  55  N.  J.  Eq.  352,  36  Atl. 
971,  to  point  that  attorney  general  may  interpose  to  restrain  combinations  to 
eontrol  trade. 

Cited  in  reference  note  in  60  A.  S.  R.  104,  on  unlawful  combination  to  control 
business. 

Cited  in  notes  in  92  A.  D.  752,  763;  32  A.  S.  R.  301, — on  validity  of  contracts 
in  restraint  of  trade;  74  A.  S.  R.  268,  on  whether  commodity  must  be  a  neces- 
sary of  life  to  make  combination  unlawful;  17  A.  S.  R.  458;  4  L.R.A.  158, — 
on  validity  of  contracts  to  prevent  competition;  2  L.R.A.  33,  on  conspiracies 
to  injure  trade;  8  L.R.A.  500,  on  validity  of  combinations  to  control  trade; 
11  L.R.A.  437,  on  legality  of  contracts  to  regulate  competition  in  trade. 
—To  fix  prices. 

Cited  in  Evans  v.  American  Strawboard  Co.  114  HI.  App.  450,  holding  that 
combination  for  purpose  of  fixing  and  regulating  price  of  strawboard  and  limit- 
ing its  production  is  illegal;  United  States  v.  Trans-Missouri  Freight  Asso. 
24  L.R.A  73,  4  Inters.  Com.  Rep.  443,  7  C.  C.  A.  15,  19  U.  S.  App.  36,  58  Fed. 
58  (affirming  53  Fed.  440),  holding  that  association  of  competing  railway  com- 
panies to  maintain  just  and  reasonable  rates,  and  prevent  unjust  discrimina- 
tion without  preventing  competition,  is  not  illegal;  United  States  v.  Coal  Deal- 
ers* Asso.  85  Fed.  252,  holding  that  combination  between  importers'  and  coal 
dealer's  association  to  regulate  retail  price  arbitrarily  is  illegal  as  in  restraint 
of  interstate  commerce;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.R.A. 
122.  29  C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271,  holding  that  combination 
of  iron  pipe  manufacturers  located  in  different  states,  to  regulate  sales  and 
prices  is  illegal;  More  v.  Bennett,  140  111.  69,  33  A.  S.  R.  216,  16  L.R.A.  361, 
29  N.  £.  888  (affirming  41  111.  App.  164),  holding  combination  of  stenographers 
to  control  prices  for  work  illegal ;  Foss  v.  Cummings,  149  111.  363,  36  N.  E.  663 
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(affirming  40  111.  App.  523),  holding  combination  to  ''comer'  com  market  and 
enhance  prices,  illegal;  Richardson  v.  Buhl,  77  Mich.  632,  6  L.R.A.  457,  43  N.  W. 
1102,  holding  combination  to  control  prices  illegal,  though  in  fact  prices  reduced 
Lovejoy  v.  Michaels,  88  Mich.  15,  13  LJR.A.  770,  49  N.  W.  901,  holding  combina 
tion  between  manufacturers  of  same  article  to  control  prices  illegal,  though  pur 
pose  be  to  fix  reasonable  price;  Walsh  v.  Association  of  Master  Plumbers,  07  Mo. 
App.  280,  71  S.  W.  455,  holding  agreement  by  manufacturers  of  plumbers'  supplies 
not  to  sell  to  other  than  members  of  plumbers'  association,  entered  into  to  regu- 
late prices,  illegal;  State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  356, 
96  A.  S.  R.  515,  61  L.R.A.  464,  73  S.  W.  645,  holding  combination  of  packing 
house  companies  to  fix  and  maintain  prices  of  dressed  beef  illegal;  De  Witt 
Wire-Cloth  Co.  v.  New  Jersey  Wire-Qoth  Co.  16  Daly,  629,  14  N.  Y.  Supp.  277, 
holding  combination  by  manufacturers  of  wire-cloth  to  regulate  price  of  that 
commodity  illegal;  Texas  Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  29  A.  S.  R. 
690,  15  L.R.A.  598,  19  S.  W.  274,  holding  combination  to  reduce  prices  of  raw 
material  and  enhance  value  of  manufactured  articles  illegal;  United  States  t. 
K  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  240  (dissenting 
opinion),  on  right  to  hold  combination  between  sugar  refineries  of  different 
states  to  control  output  and  price  of  refined  sugar  throughout  United  States  as 
not  in  restraint  of  interstate  c<Hnmerce;  John  D.  Park  k  Sons  Co.  y.  National 
Wholesale  Druggists'  Asso.  175  N.  Y.  1,  96  A.  S.  R.  578,  62  L.R.A.  632,  67  N.  E. 
136  (dissenting  opinion),  on  right  to  hold  legal  agreement  by  druggists'  asso- 
ciation and  manufacturers  of  proprietary  medicines  providing  for  rebate  to  those 
maintaining  selling  price;  Jay  County  v.  Taylor,  123  Ind.  148,  7  L.R.A.  160, 
23  N.  E.  752,  to  point  that  whatever  is  injurious  to  public  interests  is  void. 

Cited  in  notes  in  13  UflA..  770,  771,  on  validity  of  price  fixed  by  illegal  com- 
bination; 12  L.R.A.(N.S.)  160,  on  combination  among  produce  buyers  as 
monopoly. 

Distinguished  in  Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  363,  9 
N.  E.  629,  holding  combination  of  curtain  fixture  manufacturers  which  does 
not  prevent  competition  and  does  not  unduly  raise  price  of  commodity  not 
illegal. 

—  To  fix  insurance  rates. 

Cited  in  State  ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co.  152  Mo.  1,  45  L.R.A. 
363,  52  S.  W.  696,  holding  combination  to  fix  fire  insurance  rates  illegal; 
Queen  Ins.  Co.  v.  State,  86  Tex.  250,  22  L.R.A.  483,  24  S.  W.  397,  holding  c<Hn- 
bination  to  enforce  uniform  rates  of  insurance  and  agent's  conmiissions  not 
illegal. 

—  Combination  effecting  boycott. 

Cited  in  Purington  v.  Hinchliff,  219  111.  169,  109  A.  S.  R.  322,  2  L.R.A.(N.S.) 
824,  76  N.  E.  47  (affirming  120  111.  App.  523),  holding  agreement  between  brick 
manufacturers'  association,  builders'  association  and  brick  layers'  union  not 
to  use  brick  of  nonmember  of  builders'  association,  illegal;  People  ex  rel.  GiU 
V.  Walsh,  6  N.  Y.  Crim.  Rep.  292,  holding  combination  by  workmen  to  drive 
out  and  prevent  from  working  in  certain  district  objectionable  person,  illegal. 
Validity  of  agreements  in  aid  of  creation  of  monopoly. 

Cited  in  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  110,  85  A.  S.  R.  126, 
50  L.R.A.  175,  28  So.  669,  holding  that  agreement  between  only  two  ice  com- 
panies in  town,  by  which  one  for  moneyed  consideration  agrees  to  close  down 
and  not  operate  factory  for  five  years,  is  illegal;  Arnold  v.  Jones  Cotton  Co.  162 


Digitized  by 


Google 


IW  NOTES  ON  AMERICAN  REPORTS.  [171 

Ala.  501,  12  L.R.A.(N.S.)  160,  44  So.  662,  holding  secret  combination  among 
grain  dealers,  in  nature  of  partnership,  void,  as  tending  to  ''stifle  all  com- 
petition;'' Chicago  Gaslight  &  Coke  Co.  y.  People's  Gaslight  &  Coke  Co.  121 
III  530,  2  A.  S.  R.  124,  13  N.  E.  169  (reversing  20  111.  App.  473),  holding  that 
contract  between  incorporated  gas  companies  not  to  compete  with  each  other  is 
void;  Texas  &  P.  R.  Co.  v.  Southern  P.  R.  Co.  41  La.  Ann.  970,  17  A.  S.  R.  445, 
6  So.  888,  holding  arrangement  by  which  two  competing  railway  systems 
agree  to  divide  earnings  for  traffic  between  two  given  points  is  illegal;  Webb 
Press  Co.  v.  Bierce,  116  La.  905,  41  So.  203,  holding  that  agreement  between 
two  independent  concerns,  about  to  engage  in  lawful  business  in  certain  place, 
by  which  one  refrains  from  so  doing,  is  void;  People  v.  North  River  Sugar 
Ref.  Co.  16  N.  Y.  Civ.  Proc.  Rep.  1,  3  N.  Y.  Supp.  401,  holding  agreement  be- 
tween sugar  refineries  to  entrust  management  of  affairs  to  board  of  trustees, 
void  as  tending  to  create  illegal  monopoly;  Anderson  v.  Shawnee  Compress  Co. 
17  Okla.  231,  16  L.R.A.(N.S.)  846,  87  Pac.  315,  holding  that  stipulation  in 
selling  of  business  to  corporation,  not  to  engage  in  business  for  term  of  years 
in  territory  practically  unlimited,  is  void;  Territory  v.  Long  Bell  Lumber  Co. 
22  Okla.  890,  99  Pac.  911,  holding  combination  to  create  monopoly  in  business 
of  buying  and  selling  lumber,  coal  and  grain  nuisance;  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  110,  25  A.  S.  R.  102,  27  Pac.  36,  to  point  that  agreement  which 
effects  monopoly  is  illegal. 

Cited  in  notes  in  2  LJt.A.  34;  6  L.R.A.  467, — on  invalidity  of  contracts  creat- 
ing monopolies;  41  L.  ed.  U.  S.  1008-1010,  on  monopoly  and  contracts  in  re- 
straint of  trade. 

Distinguished  in  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484,  49  A.  S.  R.  784,  23 
LRA.  639,  28  Atl.  973,  holding  corporation  formed  by  two  manufacturers  of 
butterine,  and  agreement  of  each  not  to  engage  in  same  business  for  five  yeari?, 
not  illegal. 
Rl^t  to  aooounting  of  profits  in  illegal  business. 

Cited  in  Hanover  Nat  Bank  v.  First  Nat.  Bank,  48  C.  C.  A.  482,  109  Fed. 
421,  holding  that  action  cannot  be  maintained  on  contract  that  is  illegal  or 
against  public  policy,  where  both  parties  equally  culpable;  Gibbs  v.  Consoli- 
dated Gas  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553,  holding  that 
recovery  cannot  be  had  for  services  rendered  in  securing  execution  of  illegal 
agreement  by  party  privy  to  unlawful  design;  Cisna  v.  Sheibley,  88  111.  App. 
385,  holding  that  equity  will  not  lend  its  aid  to  enforce  division  of  money 
collected  upon  wager  policies;  Central  Trust  &  S.  D.  Co.  v.  Respass,  112  Ky. 
606,  99  A.  S.  R.  317,  56  L.R.A.  479,  66  S.  W.  421,  holding  that  equity  will  not 
entertain  bill  for  account  of  profits  gained  in  business  of  ''bookmaking." 

Cited  in  notes  in  113  A.  S.  R.  734,  on  collateral  illegality  of  partners  within 
rule  of  pari  delicto;  115  A.  S.  R.  409,  on  effect  of  ill^al  purpose  of  partner- 
ship; 99  A  S.  R.  327;  23  LJLA.(N.S.)  478, — on  accounting  between  members 
of  illegal  or  void  partnership,  or  one  engaged  in  illegal  business. 

Distinguished  in  Cleveland,  C.  C.  k  I.  R.  Co.  v.  Qosser,  126  Ind.  348,  22  A. 
S.  R.  593.  9  L.R.A.  754,  3  Inters.  Com.  Rep.  387,  26  N.  E.  159,  holding  that 
no  right  of  action  can  spring  out  of  illegal  contract. 
Right  of  participant  in  illegal  combination  to  release  from  liability. 

Cited  in  Levin  v.  Chicago  Gaslight  k  Coke  Co.  64  111.  App.  393,  holding  that 
one  who  has  participated  in  illegal  acts  and  conspiracies,  and  partaken  of 
fruits  thereof,  cannot  be  relieved  from  consequences. 
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Cited  in  note  in  12  LJLA.  122,  u  to  whether  oourt  will  take  jurisdiction 
in  case  of  illegal  contract. 

99  AM.  REP.  176,  POWERS  ▼.  BRIGGS,  79  HjIj.  493. 
Personal  liability  of  parties  signing  contract. 

Cited  in  Neill  v.  Spencer,  5  111.  App.  461,  holding  persons  signing  call  to  pastor, 
in  obedience  to  rote  of  church,  not  personally  liable  for  salary;  St.  Patricks 
Roman  Catholic  Church  v.  Gavalon,  82  IlL  170,  25  A.  R.  305,  holding  church  not 
liable  for  unauthorized  and  unratified  act  of  one  trustee  in  employing  pei-son  to 
work  for  church;  Loeb  v.  Flannery,  148  IlL  App.  471,  holding  that  contract  by 
agent  with  third  person  may  be  supported  by  consideration  moving  to  principal; 
Braun  v.  S.  F.  Hess  &  Co.  187  111.  283,  79  A.  S.  R.  221,  58  N.  E.  371,  holding 
contract  of  guaranty  reciting  "we  will"  signed  "Gen'l  Agt."  of  corporation 
agents'  individual  contract;  Wing  v.  Gliek,  56  Iowa,  473,  41  A.  R.  118,  9  N.  W. 
384,  holding  contract  running  "we  promise"  and  signed  "president  school  board" 
and  "secretary  school  board"  but  which  contained  no  reference  to  any  school 
district,  is  a  personal  obligation;  Revolving  Scraper  Co.  v.  Tuttle,  61  Iowa,  423, 
47  A.  R.  816,  16  N.  W.  353,  holding  makers  of  contract  signed  by  them  as  town- 
ship trustees  personally  liable,  where  body  of  instrument  showed  personal  obliga- 
tion and  contract  such  as  township  could  not  legally  make;  Scanlan  v.  Keith, 
102  111.  634,  40  A.  R.  624;  Merritt  v.  Kewanee,  175  111.  537,  51  N.  E.  867,— 
to  point  that  one  signing  as  agent  is  not  personally  liable  where  instrument 
shows  intent  to  bind  principal;  McCracken  ▼.  Lavalle,  41  111.  App.  573,  holding 
that  village  supervisor  who  contracts  as  public  officer  with  reference  to  time 
of  payment  of  order  drawn  on  time  by  school  trustees,  is  personally  liable. 

Cited  in  note  in  48  A.  S.  R.  918,  on  personal  liability  to  third  persons  of  agent 
assuming  without  authority  to  make  contract  for  corporation. 

Distinguished  in  Hancock  v.  Yunker,  83  111.  208,  holding  that  lease  by  cor- 
poration by  its  corporate  name  wherein  covenants  are  expressed  to  be  by  it,  and 
reciting  that  corporation  signs  through  its  trustees,  creates  corporate  liability. 
—Negotiable  instrument. 

Cited  in  Hypes  v.  Griffin,  89  111.  134,  31  A.  R.  71,  holding  note  running  **we, 
trustees  of  M.  E.  Church  in  L"  signed  by  certain  persons  without  official  designa- 
tion to  names,  individual  note  to  parties  signing;  Reed  v.  Fleming,  209  111.  390, 
70  N.  E.  667,  holding  note  executed  as  "president"  of  corporation  under  seal  of 
such  corporation  prima  facie  obligation  of  corporation;  La  Salle  Nat.  Bank  v. 
Tolu  Rock  k  Rye  Co.  14  111.  App.  141,  holding  where  body  of  draft  shows  am- 
biguity as  to  liability  manner  of  signing  not  conclusive  of  personal  liability; 
Williams  v.  Miami  Powder  Co.  36  111.  App.  107,  holding  note  running  "we  prom- 
ise, etc.,"  signed  "president"  and  "secretary"  personal  obligation;  Haines  v. 
Nance,  52  111.  App.  406,  holding  indorsement  on  back  of  bill  of  exchange 
"H.  H.  N.,  J.  C,  J.  B.  S.,  Building  committee  for,  etc.,"  personal  acceptance  of 
parties  signing;  Tenbrook  v.  Ellars,  71  111.  App.  328,  holding  note  running 
"we  promise,  etc.,"  with  words  "signed  by  trustee  of  I.  O.  0.  F.  Lodge,  etc.,"  at 
left  of  signatures,  personal  obligation  of  makers;  Harris  y.  Coleman  k  A.  White 
Lead  Co.  98  111.  App.  27,  holding  that  promissory  note  signed  "Coleman  & 
Ames  White  Lead  Co.,  per  C.  I.  W.,  Secy."  and  "G.  J.  W.,  general  manager"  is 
note  of  company  and  G.  J.  W.;  Neptune  v.  Paxton,  15  Ind.  App.  284,  4.^  N.  E. 
276,  holding  that  promissory  note  payable  to  bank,  signed  **  T.  Trustee  for  bank" 
eannot  be  enforced  by  bank  where  bank  knew  note  was  not  given  as  personal  ob- 
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ligatioii  of  maker;  Luna  r.  Mohr,  3  N.  M.  63,  1  Pac.  860,  holding  drawer  of  bill 
of  exchange  personally  liable  where  he  signs  as  "agent/'  merely;  Hobson  v. 
Hassett,  76  Cal,  203,  9  A.  S.  R.  193,  18  Pac.  320;  Keokuk  Falls  Improv.  Co.  v. 
Kingsland  k  D.  Mfg.  Co.  5  CHcIa.  32,  47  Pac.  484, — ^holding  one  signing  note  as 
"agent"  personally  liable  where  body  of  note  discloses  no  principal. 

Cited  in  reference  notes  in  37  A.  D.  69,  on  personal  liability  of  corporate  trus- 
tees on  note;  27  A.  R.  215,  on  liability  of  executor  on  promissory  note  ex- 
ecuted by  him. 

Cited  in  notes  in  37  A.  R.  142,  on  liability  of  public  officer  signing  negotiable 
instrument  with  official  designation;  39  A.  R.  302,  on  effect  of  negotiable 
instrument  signed  by  agent;  19  L.R.A.  680,  on  personal  liability  of  officers  on 
note  made  for  corporation;  21  L.R.A.(N.S.)  1065,  1058,  1059,  on  liability  of 
principal  on  negotiable  paper  executed  by  agent. 

Distinguished  in  Waugh  v.  Suter,  3  111.  App.  271,  holding  draft  beaded  as 
issued  from  office  of  corporation,  containing  direction  to  charge  to  corporation'n 
account,  not  personal  obligation  of  parties  signing,  **Vice-Pre8t."  and  "Scc*y.;" 
Little  V.  Bailey,  87  111.  239,  holding  that  note  reciting  that  "trustees  of"  certain 
church  "as  trustees  promise"  signed  "trustees"  is  obligation  of  corporate  body; 
New  Market  Sav.  Bank  v.  Gillette,  100  111.  254,  39  A.  R.  39  (affirming  7  111.  App. 
409),  holding  note  not  personal  obligation  of  signers  where  full  corporate  name 
of  principal  appears  in  body  and  in  signature;  Vliet  v.  Simanton,  63  N.  J.  L.  458, 
43  Atl.  738,  holding  that  under  decision  of  appellate  court  reversing  former 
judgment  herein,  note  running  "we  the  trustees,  etc.,"  and  signed  "trustees*' 
does  not  conclusively  import  personal  liability. 
—  Surety  bond. 

Cited  in  Carlisle  Shoe  Co.  v.  Bailey,  69  111.  App.  349,  holding  one  signing  bond 
in  individual  capacity,  personally  liable  though  body  of  bond  described  him 
IS  ''agent  for,  etc.;"  Sheridan  v.  Pease,  93  111.  App.  219,  holding  one  executing 
bond  as  "agent"  and  describing  himself  in  recitals  as  "agent"  personally  liable. 
To  whom  instmtneiit  payable  to  "president*'  Is  payable. 

Cited  in  Hately  v.  Pike,  162  111.  241,  58  A.  S.  R.  304,  44  N.  E.  441,  holding 
note  of  corporation  payable  to  order  of  "A.  P.  President"  not  payable  to  order  of 
corporation. 

Cited  in  reference  note  in  31  A.  R.  71,  on  liability  of  trustees  of  church  on 
note  signed  as  individuals  which  describes  them  as  such  trustees. 

U  AM.  REP.  177,  BURIilNGAME  ▼.  BRSWSTER,  79  ILIi.  616. 
When  erasure  does  not  affect  legal  liability  on  instrument. 

Cited  in  Marx  v.  Luling  Co-op.  Asso.  17  Tex.  Civ.  App.  408,  43  S.  W.  696, 
holding  legal  effect  of  signature  "T.  W.  P.  Mgr."  not  altered  by  erasure  of  affix 
"Mgr." 

Cited  in  reference  notes  in  26  A.  R.  260,  on  alterations  as  affecting  liability 
on  negotiable  instrument;  30  A.  R.  226,  on  effect  of  immaterial  alteration  in 
note;  42  A.  R.  397,  on  alteration  of  negotiable  instrument;  4  L.R.A.  197,  on 
materiality  of  alterations  of  negotiable  instruments. 

Cited  in  note  in  86  A.  S.  R.  89,  on  erasure  of  descriptio  personse  as  material 
alteration  of  written  instrument. 
Personal  liability  of  signers  of  contract. 

Cited  in  Wilson  v.  Pridenberg,  22  Fla.  114,  holding  one  personally  liable  who 
in  representative  capacity  makes  contract  beyond  limit  of  his  authority;  Neill 
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▼.  Spencer,  5  IlL  App.  461,  holding  persons  signing  call  to  pastor,  in  obedience 
to  Yote  of  church,  not  personally  liable  for  salary;  St.  Patrick's  Roman  Catho- 
lic Church  y.  Gavalon,  82  HI.  170,  25  A.  R.  306,  holding  church  not  liable  for 
unauthorized  and  unratified  act  of  one  trustee  in  employing  janitor;  Ex- 
change Nat.  Bank  y.  Third  Nat  Bank,  4  Fed.  20,  to  point  that  aflSxing  official 
designation  to  name  will  not  of  itself  change  personal  liability. 

Cited  in  reference  notes  in  26  A.  D.  625,  on  agent's  liability  in  case  of  con- 
tract not  under  seal;  28  A.  R.  77,  as  to  when  agents  are  bound  as  principals; 
37  A.  R.  143,  on  eyidence  to  explain  diaracter  of  signature  where  unintelligible; 
9  A.  S.  R.  196,  as  to  when  agent  is  personally  liable;  13  A.  S.  R.  632,  giying  in- 
stances where  agents  were  held  personally  liable  on  contracts  executed  by  them; 
36  A.  S.  R.  899,  on  liability  of  agent  contracting  in  his  own  name. 

Cited  in  notes  in  47  A.  R.  818,  on  sufficiency  of  agent's  contract  to  bind  prin- 
cipal; 48  A.  S.  R.  918,  on  personal  liability  to  third  persons  of  agent  assuming 
without  authority  to  make  contract  for  corporation. 
—  Negotiable  instnunent. 

Cited  in  Haines  y.  Nance,  52  111.  App.  406,  holding  indorsement  on  back  of 
bill  of  exchange  ''K,  H.  N.,  J.  C,  J.  B.  S.,  Building  Conmiittee  for,  etc,"  per- 
sonal acceptance  of  parties  signing;  Harris  y.  Coleman  k  A.  White  Lead  Co. 
98  111.  App.  27,  holding  that  promissory  note  signed  "Coleman  &,  Ames  White 
T-ead  Co.  per  C.  I.  W.  Secy."  and  **G.  J.  W.  general  manager"  is  note  of  company 
and  G.  I.  W.;  Guthrie  y.  Imbrie,  12  Or.  182,  53  A.  R.  331,  6  Pac  664,  holding 
that  promissory  note,  signed  'Trest."  and  ''Sec./'  upon  face  of  which  is  im- 
pressed corporate  seal  is  corporate  obligation. 

Cited  in  notes  in  19  L.R.A.  681,  on  personal  liability  of  officers  on  note  made 
for  corporation. 

Distinguished  in  Waugh  y.  Suter,  3  111.  App.  271,  holding  draft  headed  ma 
issued  from  office  of  corporation  containing  direction  to  charge  to  corporation's 
account,  not  personal  obligation  of  parties  signing  "Vice-Pres."  and  "Sec'y;" 
Little  y.  Bailey,  87  111.  239,  holding  that  note  reciting  that  "trustees  of  certain 
church  "as  trustees  promise"  signed  "trustees"  is  obligation  of  corporate  body; 
Vliet  y.  Simanton,  63  N.  J.  L.  458,  43  Atl.  738,  holding  that  under  decision  of 
appellate  court  reyersing  former  judgment  herein,  note  running  "we  the  trustees, 
etc.,"  and  signed  "trustees"   does   not  conclusiyely   import   personal   liability; 

22  AM.  REP.  180,  GUARDIAN  MUT.  li.  INS.  CO.  T.  HOGAN,  80  HJ^. 

86. 
liHio  has  insurable  interest  in  life  of  anotlier. 

Cited  in  Life  Ins.  Clearing  Co.  y.  O'Neill,  54  L.R.A.  225,  45  C.  C.  A.  641,  106 
Fed.  800,  holding  that  mere  relationship  does  not  giye  adult  son  insurable  inter- 
est in  his  father's  life;  Chicago  Guaranty  Fund  Life  Soc  y.  Dyon,  79  111.  App. 
100,  holding  that  mere  relationship  does  not  giye  son  insurable  interest  in 
father's  life;  Continental  L.  Ins.  Co.  y.  Volger,  89  Ind.  572,  46  A.  R.  185, 
holding  that  daughter  has  not  necessarily  an  insurable  interest  in  her  mother's 
life;  Elkhart  Hut.  Aid  Beney.  &  Relief  Asso.  y.  Houghton,  103  Ind.  286,  53 
A.  R.  514,  2  N.  K  763,  holding  that  grandson,  with  whom  grandfather  resides, 
has  insurable  interest  in  life  of  grandfather;  Amick  y.  Butler,  111  Ind.  578,  60 
A.  R.  722,  12  N.  E.  518,  holding  that  creditor  has  insurable  interest  in  life  of 
debtor;  Dayis  y.  Brown,  159  Ind.  644,  65  N.  E.  908,  to  point  that  one  haying 
insurable  interest  must  not  use  same  as  coyer  for  obtaining  wager  policy; 
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Sehwerdt  t.  Schwerdt,  141  111.  App.  386,  to  point  that  son  has  no  insurable  in- 
terest in  life  of  parent;  McMahon  t.  Feldman,  139  IlL  App.  624,  to  point  that 
brothers  do  not  necessarily  have  insurable  interests  in  lives  of  each  other. 

Cited  in  reference  notes  in  7  A.  D.  43;  27  A.  R.  328;  2  A.  S.  R.  675;  34 
A  8.  R.  472, — on  insurable  interest  in  another's  life;  46  A.  R.  180;  52  A.  R. 
135, — on  insurable  interest  in  life  of  relative;  22  A.  R.  741,  on  insurable  in- 
terest of  Btm  in  life  of  father. 

(^ted  in  notes  in  67  A.  D.  96,  on  invalidity  of  insurance  contract  if  claim 
of  interest  in  insured  life  is  a  mere  pretext;  67  A.  D.  97,  on  insurable  inter- 
est of  creditor  in  debtor's  Ufe;  57  A.  D.  100,  on  insurable  interest  founded  on  re- 
lation of  parent  and  child;  58  A.  R.  853,  as  to  what  constitutes  insurable  inter- 
est in  life  of  another;  52  A.  R.  138;  54  L.R.A.  229,-— on  insurable  interest  of 
child  in  life  of  parent;  54  LJLA.  227,  on  what  pecuniary  interest  is  sufficient 
to  an  insurable  interest  in  the  life  of  a  parent,  child,  or  other  relative  by 
Mood;  54  LJLA.  225,  on  origin  and  extent  of  rule  that  pecuniary  interest  is 
necessary  to  insurable  interest  in  life  of  parent  or  child  or  other  relative  by 
blood;  56  L.R.A.  590,  on  consent  of  adult  whose  life  is  insured  as  condition 
of  insurance  thereon  in  action  on  the  policy. 

Disapproved  in  Crosswell  v.  Ck>nnecticut  Indemnity  Asso.  51  S.  C.  103,  28 
8.  E.  200,  holding  that  son  has  insurable  interest  in  life  of  his  mother,  from 
mere  fact  of  such  relationship. 

Sufficiency  of  complaint  in  action  npon  life  insurance  policy— Necessity 
of  setting  forth  application. 

Cited  in  Travelers  Ins.  Co.  v.  Sheppard,  85  Ga.  761,  12  S.  E.  18,  holding  un- 
necessary to  set  forth  in  complaint,  copy  of  application,  to  make  prima  facie  case; 
Metropolitan  L.  Ins.  Co.  v.  McE^nna,  73  HL  App.  283,  holding  that  provisions  or 
ezeeptions  in  insurance  policy  need  not  be  noticed  by  insured  in  pleading  or 
proof  to  make  prima  facie  case;  Continental  L.  Ins.  Co.  v.  Rogers,  119  III. 
474,  59  A.  R.  810,  10  N.  E.  242,  holding  unnecessary  for  plaintiff  to  either  allege 
or  prove  such  matters  as  appear  in  application  only;  Phenix  Ins.  Co.  v.  Stocks, 
149  111.  319,  36  N.  E.  408,  holding  unnecessary  to  attach  copy  of  application, 
in  action  on  life  insurance  policy;  Union  Ins.  Co.  v.  McGookey,  33  Ohio  St. 
555,  holding  that  application  need  not  be  set  forth  where  truth  of  representa- 
tions therein  not  condition  precedent  to  action  on  policy. 
—Necessity  of  alleging  insurable  interest. 

Cited  in  Burton  v.  Connecticut  Mut.  L.  Ins.  Co.  119  Ind.  207,  12  A.  S.  R.  406, 
21  N.  E.  746;  Singleton  v.  St.  Louis  Mut.  Ins.  Co.  66  Mo.  63,  27  A.  R.  321,— 
holding  that  complaint  upon  policy  issued  to  one  upon  life  of  another,  must 
allege  insurable  interest;  Masonic  Benev.  Asso.  v.  Bunch,  109  Mo.  560,  19  S.  W. 
25,  holding  that  beneficiary  named  in  certificate  of  benevolent  association  need 
not  allege  insurable  interest,  where  association's  charter  does  not  require  such 
interest  in  beneficiary,  and  member  made  contract;  Pacific  Mut.  L.  Ins.  Co.  v.  Wil- 
liams, 79  Tex-  633,  15  S.  W.  478,  holding  that  beneficiary  need  not  allege  insur- 
able interest,  where  insured  took  out  policy;  Davis  v.  Brown,  159  Ind.  644, 
65  N.  £.  908,  to  point  that  one  taking  out  insurance  for  own  benefit  on  an* 
other's  life  must  allege  insurable  interest. 

Cited  in  note  in  57  A.  D.  105,  on  pleading  and  practice  as  to  insurable  interest 
in  another's  life. 
What  Is  a  wagering  policy. 

Cited  in  Langdon  r.  Union  Mut.  L.  Ins.  Co.  14  Fed.  272;  Johnson  T.  Van  Eppi^ 
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14  IlL  App.  201, — ^to  point  that  one  has  right  to  insure  his  life  for  another's 
benefit,  if  not  cover  for  wager  policy;  Cisna  v.  Sheibley,  88  IlL  App.  385, 
holding  that  policy  taken  out  by  beneficiaries,  with  no  insurable  inteiest  in 
insured,  upon  understanding  as  to  division  of  proceeds,  is  wager  policy; 
People  ex  rel.  Swigert  v.  Golden  Rule,  114  111.  34,  28  N.  £.  383;  Golden  Rule 
V.  People,  118  111.  492,  9  N.  E.  342,— holding  that  relief  fund,  part  of  which, 
is  to  be  paid  to  two  members  of  association  whose  certificates  are  numbered 
next  above  and  below  that  of  deceased,  is  in  nature  wager  policy;  Zeigler  v. 
Illinois  Trust  k  Sav.  Bank,  150  111.* App.  85,  holding  contract  providing  for 
rendition  of  medical  services  for  life  and  payment  therefor  after  death  of 
patient  not  wagering  contract. 

Cited  in  notes  in  52  A.  R.  141,  on  validity  of  policy  payable  to  one  having 
no  insurable  interest;  12  L.R.A  410,  on  validity  of  wager  life  insurance  policy; 
25  L.R.A.  628,  on  life  insurance  for  benefit  of  stranger  as  a  speculative  policy. 

Distinguished  in  Union  Fraternal  League  v.  Walton,  109  Ga.  1,  77  A.  S.  R.  350, 
46  L.R.A.  424,  34  S.  E.  317;  Bloomington  Mut.  Ben.  Asso.  v.  Blue,  120  111.  121, 
60  A.  R.  558,  11  N.  E.  331, — holding  policy  taken  out  and  kept  in  force  by  in- 
sured himself,  without  any  instrumentality  of  beneficiary  not  wagering  policy. 
Presumption  as  to  manner  of  death  of  one  insured. 

Cited  in  Sovereign  Camp  W.  W.  v.  Haller,  24  Ind.  App.  108,  56  N.  E,  255, 
holding  presumption  of  death  from  natural  causes  excluded  by  strong  cir- 
cumstantial evidence  pointing  to  suicide;  Fidelity  &  C.  Co.  v.  Weise,  80  IlL  App. 
499,  holding  that  upon  proof  of  death  from  external  and  violent  means  presump- 
tion arises  that  it  was  accidental  not  suicidal;  Supreme  Council,  R.  A.  v. 
Brashears,  89  Md.  624,  73  A.  S.  R.  244,  43  Atl.  866,  holding  presumption  that 
death  resulted  from  natural  causes  not  rebutted  by  fact  that  it  resulted  from 
pistol  shot. 

Cited  in  notes  in  59  A.  D.  496,  on  burden  of  proof  as  to  suicide  and  insanity 
excusing  it;  50  A.  S.  R.  442,  on  evidence  of  suicide  as  defense  to  action  on  in- 
surance policy;   84  A.  S.  R.  540,  on  presumption  and  burden  of  proof  as  to 
suicide  of  insured. 
Presumption  as  to  manner  of  injury  In  action  on  accident  policy. 

Cited  in  Western  Travelers'  Acci.  Asso.  r.  Holbrook,  65  Neb.  469,  91  N.  W, 
276,   holding  that  circumstantial   proof   uncontradicted,   that   injury   was   sus- 
tained by  falling  from  dangerous  height  raises  presumption  that  fall  was  ac- 
cidental. 
Rights  of  assignee  of  insurance  policy. 

Cited  in  Helmetag  v.  Miller,  76  Ala.  183,  52  A.  R.  316,  holding  policy  taken 
out  by  person  on  own  life  valid  in  hands  of  assignee  only  to  extent  of  money 
paid  by  him,  with  interest. 
False  representations  of  agent  as  estopping  Insurance  company. 

Cited  in  Continental  Ins.  Co.  v.  Pearce,  39  Kan.   396,  7  A.   S.  R.   557,   18 
Pac.  291,  holding  company  bound  by  agent's  intentional  misrepresentations  made 
in  application  for  fire  insurance,  without  applicant's  knowledge. 
When  instruction  as  to  presumption  of  law  should  not  be  given. 

Cited  in  Elwood  Mfg.  Co.  v.  Faulkner,  87  111.  App.  294,  holding  that  instruction 
as  to  presumption  of  law  upon  disputed  question  of  fact  should  not  be  given. 
Effect  of  Instruction  giving  undue  prominence  to  inconclusive  evidence. 
Cited  in  Koehler  v.  Miller,  21  IlL  App.  557,  holding  instruction  singling  out  and 
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giTing  nndae  praminenoe  to  one  circumstance  of  proof  of  inoonclusiye  character, 


11  AM.  RBP.  185,  UNION  NAT.  BANK  t.  0C£ANA  OOUNTIT  BANK, 

80  IliL.  212. 
Draft  as  transfer  of  funds  upon  which  drawn. 

Distingished  in  Abt  v.  American  Trust  &  Sav.  Bank,  169  111.  467,  60  A.  S.  R. 
175,  42  N.  E.  854,  holding  that  draft  drawn  in  Illinois  upon  bank  in  New  York 
does  not  operate  as  assignment  pro  tanto  of  drawer's  deposit  in  such  bank,  as 
New  York  note  applies. 

Disapproved  in  Grammel  v.  Carmer,  55  Mich.  201,  54  A.  R.  363,  21  N.  W. 
418,  holding  that  draft  does  not  operate  as  assignment  of  amount  named 
in  it,  in  drawee's  hands;  Chase  ▼.  Alexander,  6  Mo.  App.  505,  holding  that  mere 
drawing  and  delivery  of  draft  does  not  before  acceptance  operate  as  assignment 
pro  tanto  or  fund  in  drawer's  hands. 
Effect  of  tMink  check  — As  assignment  of  deposited  funds. 

Cited  in  Hogue  v.  Edwards,  0  III.  App.  148;  McAllister  v.  Oberne,  42  HI.  App. 
287,— holding  that  bank  check  transfers  money  of  drawer  in  bank  to  drawee, 
moment  it  is  delivered;  Clark  v.  Chicago  Title  &  T.  Co.  85  111.  App.  293,  holding 
that  check  operates  as  assignment  pro  tanto  of  funds  drawer  has  on  deposit; 
Merchants  Nat.  Bank  v.  Ritzinger,  118  111.  484,  8  N.  E.  834  (aflirming  20  lU. 
App.  27),  holding  that  payee  may  sue  for  and  recover  amount  of  check  in  his  own 
name;  National  Bank  v.  Indiana  Bkg.  Co.  114  111.  483,  2  N.  £.  401,  holding  that 
bank  check  operates  as  transfer  of  amount  named,  if  drawer  has  sufficient 
funds  on  deposit;  Rickert  v.  Suddard,  184  III.  149,  56  N.  E.  344,  holding  that 
delivery  by  loan  association  to  withdrawing  member,  of  check  for  withdrawal 
value  upon  sufficient  fund  in  bank,  operates  to  transfer  title  to  amount  named 
to  payer;  Harrison  v.  Wright,  100  Ind.  515,  50  A.  R.  805,  holding  holder  of 
banker's  check  drawn  on  no  particular  fund,  not  entitled  to  preference  as 
against  depositors  and  general  creditors  of  insolvent  drawer;  Lewis  v.  In- 
ternational Bank,  13  Mo.  App.  202,  holding  that  delivery  of  check  is,  as  be- 
tween drawer,  and  holder  or  payee,  appropriation  pro  tanto  of  deposited  fund; 
Gordon  v.  Mtichler,  34  La.  Ann.  604,  holding  that  check  duly  notified  to  bank 
constitutes  equitable  assignment  of  fund  against  which  drawn;  Wyman  v.  Ft. 
Dearborn  Nat.  Bank,  181  111.  279,  72  A.  S.  R.  259,  48  L.R.A.  565,  54  N.  E.  946; 
Halings  v.  Hulings  Lumber  Co.  38  W.  Va.  351,  18  S.  E.  620,— holding  that 
cbeck  operates  as  equitable  assignment  pro  tanto  from  time  drawn  and  delivered 
as  between  drawer  and  holder  or  payee;  Rogers  v.  Durant,  140  U.  S.  298,  35 
L.  ed.  481,  11  Sup.  Ct.  Rep.  754,  to  point  that  check's  character  as  such  is  not 
changed  by  fact  that  it  is  payable  in  another  state  than  one  on  which  drawn; 
Hamilton  Nat.  Bank  v.  Franklin,  140  III.  App.  608,  to  point  that  bank  cannot  re< 
fuse  payment  of  presented  check,  if  it  have  sufficient  funds  of  drawer. 

Cited  in  reference  note  in  27  A.  R.  55,  on  check  as  equitable  assignment. 

Cited  in  notes  in  26  A  R.  685,  on  what  constitutes  gift  of  savings  bank 
deposit;  19  A.  S.  R.  612,  as  to  whether  chedc  is  an  assignment  of  the  fund; 
10  E.  R.  C.  425,  on  bank  check  as  equitable  assignment  of  deposit. 

Disapproved  in  Dickinson  v.  Coates,  79  Mo.  250,  49  A.  R.  228,  holding  that 
bank  dieck  drawn  for  part  only  of  drawer's  deposit  does  not  operate  either  at 
law  or  in  equity  as  assignment  pro  tanto  of  deposit. 
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—  Right  of  drawer  to  oountermand  Its  payment. 

Cited  in  First  Nat.  Bank  v.  Keith,  183  111.  475,  66  N.  K  179  (affirming  84  IlL 
App.  103),  holding  that  payment  of  check  indorsed  to  bona  fide  holder  cannot 
be  countermanded  by  drawer;  Loan  &  Sav.  Bank  v.  Farmers  &  M.  Bank,  74 
S.  C.  210,  114  A.  a  R.  991,  54  6.  E.  364,  holding  that  drawer  of  check  cannot 
countermand  its  payment  after  check  has  passed  into  hands  of  bona  fide 
holder. 

Cited  in  note  in  30  L.R.A.  846,  on  right  to  stop  payment  of  check. 

—  Right  of  action  npon  bank's  refusal  to  pay  presented  check. 

Cited  in  Bank  of  Antigo  v.  Union  Trust  Co.  149  111.  343,  23  L.R.A. 
611,  36  N.  £.  1029,  holding  that  bank  may  rightfully  dishonor  presented 
check  where  drawer  had  not  sufficient  funds  on  deposit;  Gage  Hotel  Co. 
V.  Union  Nat.  Bank,  171  111.  531,  63  A.  S.  R.  270,  39  L.R.A.  479,  49  N.  E.  420 
(reversing  69  111.  App.  681),  holding  that  bank  cannot  refuse  payment  of  check 
to  bona  fide  holder  if  drawer's  deposit  is  sufficient,  though  payment  stopped; 
Fonner  v.  Smith,  31  Neb.  107,  28  A.  S.  R.  510,  11  L.R.A.  528,  47  N.  W.  632, 
holding  that  holder  may  sue  bank  for  refusal  to  pay  check,  where  bank  has 
sufficient   funds   of   drawer. 

Cited  in  reference  note  in  28  A.  8.  R.  513,  on  rights  of  holders  of  checks. 

Cited  in  notes  in  96  A.  D.  134,  on  right  of  holder  of  check  to  sue;  45  A.  R. 
357,  on  rights  as  against  the  bank  of  a  holder  of  an  unaccepted  check;  19  L.  ed. 
U.  S.  898,  on  liability  of  bank  on  check  drawn  upon  it;  41  L.  ed.  U.  S.  859, 
on  liability  for  wrongful  dishonor  of  check;  3  E.  R.  C.  761,  on  liability  of  bank 
to  third  person  as  holder  of  check. 

Disapproved  in  Cincinnati,  H.  k  D.  R.  O.  v.  Metropolitan  Nat.  Bank,  54  Ohio 
St.  60,  56  A.  S.  R.  700,  31  L.R.A.  653,  42  N.  E.  700,  holding  that  holder  cannot 
maintain  action  against  bank  for  refusal  to  pay  check,  unless  accepted,  though 
bank  has  sufficient  funds  of  drawer. 

—  As  payment  of  deht. 

Cited  in  National  Park  Bank  r.  Levy  Bros.  &  Co.  17  R.  I.  746,  19  L.RJL  475, 
24  Atl.  777,  to  point  that  chedc  is  payment  unless  dishonored. 

22  AM.   R£P.    187,  NORTHWESTERN  UNIVERSITY  y.   PEOPLE,    80 

ILL  888,  Reversed  In  99  U.  S.  809,  85  L.  ed.  887. 
lilThat  property  exempt  from  taxation. 

Cited  in  Re  Walker,  200  111.  566,  66  N.  K  144,  holding  that  three  mill  tax 
for  lighting  does  not  apply  to  cities  organized  under  general  law;  People  ex 
rel.  McCrea  v.  Soldiers'  Home,  95  111.  561  (dissenting  opinion),  on  right  to 
hold  that  exempt  property  cannot  afterwards  be  subjected  to  taxation. 

Cited  in  note  in  19  L.R.A.  295,  on  effect  of  secular  use  of  property  of  educa- 
tional institution  upon  its  right  to  exemption  from  taxation. 

—  Property  nsed  for  charitable  purposes. 

Cited  in  Brodie  v.  Fitzgerald,  57  Ark.  445,  22  S.  W.  29,  holding  that  real  es- 
tate not  exempt  from  taxation  because  of  fact  that  revenues  are  used  for  public 
charity. 

*  Property  nsed  for  educational  purposes. 

Cited  in  Chicago  v.  People,  80  111.  384,  holding  that  real  estate  acquired  on 
foreclosure  of  mortgages  given  to  secure  repayment  of  school  moneys  loaned 
are  exempt  from  taxation;  People  ex  rel.  Kocbersperger  v.  Chicago  Theological 
Seminary,  144  111.  177,  51  N.  £.  198,  holding  that  act  exempting  Chicago  Semi- 
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ntry  property  from  taxation  does  not  include  property  not  used  in  immediate 
OonnectioR  with  seminary,  though  income  therefrom  is  used  exclusively  for 
school  purposes;  Re  Northwestern  University,  206  111.  64,  69  N.  E.  75,  holding 
property  acquired  hy  Northwestern  University  prior  to  1855  exempt  from  taxa- 
tion; People  ex  rel.  Kochersperger  ▼.  Baptist  Theological  Union,  171  111.  304, 
40  N.  E.  559,  on  validity  of  clause  in  charter  of  union  exempting  its  property 
from  taxation;  Monticello  Female  Seminary  v.  People,  106  111.  398,  46  A.  R. 
702  (dissenting  opinion),  on  right  to  exempt  from  taxation  lands  upon  which 
seminary  is  not  located  and  not  shown  to  be  ''used  exclusively"  for  seminary's 
interest;  Northwestern  University  v.  People,  86  111.  141,  denying  power  of  leg- 
islature to  exempt  from  taxation  property  of  educational  institution  rented  for 
profit,  though  profits  are  used  for  proper  purposes  of  the  institution;  North- 
western University  v.  Hanberg,  237  HI.  185,  86  N.  E.  734,  holding  that  tax 
exemption  of  Northwestern  University  exists  by  virtue  of  contract. 

Cited  in  note  in  47  L.  ed.  U.  S.  646,  on  exemption  of  property  of  educational 
institutions  from  taxation  as  affected  by  use  of  other  than  educational  pur- 
poses. 

—County  property  as  exempt  from  assessment  for  city  street  Improve- 
ments. 

Cited  in  Adams  County  v.  Quincy,  130  IlL  566,  6  L.R.A.  155,  22  N.  E.  624, 
holding  property  owned  by  county  for  court  house  not  exempt  from  special 
street  improvement  tax  levied  by  city. 

22  AH.  RSIP.  192,  WIIiKINSON  t.  DBMIXG,  80  ILL.  842. 
Conclusiveness  and  effect  of  divorce  decree  awarding  children. 

Cited  in  Umlauf  v.  Undauf,  27  111.  App.  375,  holding  decree  awarding  cus- 
tody of  children  not  subject  to  review  in  subsequent  proceedings  to  have  cus- 
tody charged;  People  ex  rel.  Allen  v.  Allen,  40  Hun,  611,  holding  that  decree 
awarding  custody  of  children  is,  as  between  parents  conclusive  upon  question  of 
fitness  and  competency;  Jordan  v.  Jordan,  4  Tex.  Civ.  App.  559,  23  S.  W.  531, 
holding  that  decree  of  court  having  jurisdiction  awarding  custody  of  minor 
child,  cannot  be  collaterally  attacked. 

Cited  in  note  in  2  LJLA.(N.S.)  204,  on  parent's  right  to  will  custody  of 
child. 

Distinguished  in  Bryan  v.  Lyon,  104  Ind.  227,  54  A.  R.  309,  3  N.  E.  880,  hold- 
ing that  decree  awarding  custody  to  mother  custody  of  children,  is  not  perpet- 
ual bar  to  father's  rights. 
—Right  of  mother  to  appoint  testamentary  guardian. 

Cited  in  People  ex  rel.  Hanawalt  v.  Small,  237  HI.  169,  86  N.  E.  733  (affirm- 
ing 142  ni.  App.  422),  holding  that  mother  awarded  custody  of  children  by  de- 
cree of  divorce  for  husband's  fault  may  appoint  guardian  by  will;  Re  McChes- 
ney,  106  Wis.  315,  82  N.  W.  149,  to  point  that  wife  with  divorce  decree  giving 
her  custody  of  minor  child  may  appoint  testamentary  guardian;  Baker  v.  Stra- 
bom,  33  HL  App.  59,  on  right  of  mother,  to  whom  divorce  is  granted  and  cus- 
tody of  children  awarded  to  consent  to  child's  adoption. 

Cited  in  notes  in  29  A.  D.  714,  on  power  to  appoint  testamentary  guardians: 
20  LJLA.(N.S.)    171,  on  effect  of  death  of  parent  to  whom  custody  of  child 
awarded  upon  rights  of  surviving  parent. 
Domlctl  of  minor  child  of  divorced  parents. 

Cited  in  Fox  v.  Hicks,  81  Minn.  197,  50  L.R.A.  663,  83  N.  W.  538,  holding 
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that  domicile  of  mother  establishes  that  of  child,  where  mother  given  unres- 
tricted custody  in  divorce  decree. 

22  AM.  R£P.  194,  ISBTT  y.  STUART,  80  HjIj.  404. 
Jurisdiction  of  assignee's  action  to  recover  bankrupt's  assets. 

Cited  in  Glover  v.  Love,  68  Ala.  219,  holding  that  since  1874  when  United 
States  revised  statutes  became  operative,  Federal  courts  have  exclusive  juris- 
diction of  ajBsignee's  suits  to  recover  bankrupt's  assets. 

Cited  in  note  in  48  L.R.A.  36,  on  administration  of  Federal  laws  in  state 
courts  in  actions  by  and  against  assignee  in  bankruptcy. 

Validity  of  adjudication  of  bankruptcy  against  absent  party,  without 
notice. 

Cited  in  Whyte  v.  BetU  Machine  Co.  61  Md.  172,  holding  that  adjudication 
of  bankruptcy  by  state  court  on  ex  parte  hearing  where  neither  service  nor  sub- 
stitute therefor  was  made  upon  insolvent,  is  void. 

Cited  in  note  in  4  E.  R.  C.  15,  on  service  of  writ  beyond  jurisdiction  of  court 
issuing  it. 

22  AM.  R£P.  199,  MELVJN  y.  liAMAR  INS.  CO.  80  TLL.  446. 
Subscription  to  capital  stock  —  Bffect  of  secret  oral  agreement. 

Cited  in  Ailing  v.  Wenzell,  27  111.  App.  511;  Ailing  v.  Wenzell,  35  III.  App. 
246, — holding  that  acceptance  by  corporation  of  property  of  imaginary  value 
in  full  payment  for  stock  does  not  free  holders  from  liability  to  creditors 
to  pay  residue;  Kern  v.  Chicago  Co-op.  Brewing  Asso.  40  111.  ^pp.  356,  holding 
subscribers'  private  arrangement  as  to  payment  of  subscription  immaterial  as 
against  corporation's  creditors;  Great  Western  Teleg.  Co.  v.  Haight,  49  IlL 
App.  633,  holding  secret  oral  agreement  of  privilege  to  cancel  subscription  it 
stock  not  wanted,  void  and  unenforceable;  Galena  &  S.  W.  R.  Co.  v.  Ennor,  116 
111.  56,  4  N.  E.  762,  holding  secret  agreement  made  with  subscriber  that  he 
shall  pay  only  part  of  subscription,  fraudulent  and  void;  Nickerson  v.  English, 
142  Mass.  267,  8  N.  E.  45,  holding  that  secret  agreement  whereby  subscriber 
is  to  receive  certain  shares  gratis,  is  void  and  unenforceable;  Corwin  v.  St. 
Louis  &  S.  F.  R.  Co.  51  Kan.  451,  33  Pac.  99,  to  point  that  agreement  to  work 
estoppel  must  be  valid. 

Cited  in  reference  notes  in  78  A.  D.  732,  on  subscription  to  stock  with  secret 
understanding  as  fraud  on  other  subscribers;  10  A.  S.  R.  669,  on  subscriptions 
upon  condition  to  stock  of  corporation. 

Cited  in  notes  in  9  A.  D.  99,  on  agreements  exempting  subscribers  to  stock 
from  liability;  72  A.  D.  795,  on  effect  of  agent  of  corporation  making  repre- 
sentations palpably  contrary  to  duty  in  obtaining  subscriptions  to  stock;  4  L. 
R.A.  509,  as  to  when  subscriptions  to  capital  stock  are  invalid;  12  L.RJ^.  123, 
as  to  when  secret  agreement  is  void. 

Distinguished  in  Cook  v.  Chittenden,  25  Fed.  544,  holding  that  one  who  pur- 
suant to  oral  agreement  was  released  from  subscription  and  who  rever  was 
called  upon  for  installment  nor  tendered  certificate  cannot  twelve  years  after- 
wards be  held  liable  on  subscription;  Meyer  v.  Blair,  109  N.  Y.  600,  4  A.  S.  R. 
500,  17  N.  E.  228,  19  Abb.  N.  C.  214,  holding  that  offer  to  take  stock  off  sab- 
scriber's  hands  within  one  year,  as  inducement  to  subscribe  to  stock,  not  made 
with  fraudulent  intent,  will  not  avoid  subscription. 
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—Power  of  directors  to  release  subscribers. 

Cited  in  Wills  v.  Nehalem  Coal  Co.  52  Or.  70,  06  Pac  528;  Stone  ▼.  Vandalia 
Coal  ft  Coke  Co.  59  111.  App.  536, — holding  that  board  of  directors  of  corpora- 
tion have  no  power  to  release  stock  subscriber  without  full  payment;  McNulta 
T.  Com  Belt  Bank,  164  111.  427,  56  A.  S.  R.  203,  45  N.  K  954,  holding  that  di- 
rectors of  banking  corporation  cannot  release  subscriber  to  stock;  Pillman  v. 
Freiberg,  2  Tex.  App.  Civ.  Cas.  (Willson)  512,  to  point  that  authority  to  col- 
lect debts  does  not  imply  authority  to  release  without  payment. 

Cited  in   reference  note  in  124  A.  S.  R.  445,  on  power  of  corporation,  as 
against  creditors,  to  release  subscriber  to  stock  from  his  obligations. 
—Effect  on  other  subscriptions  of  director's  attempted  release  of  one. 

Cited  in  Fey  v.  Peoria  Watch  Co.  32  111.  App.  618,  holding  that  attempted  re- 
lease by  directors,  of  one  subscriber,  does  not  release  from  payment,  non  assent- 
ing subscriber. 

Cited  in  note  in  81  A.  D.  400,  on  withdrawal  or  release  of  subscriber. 
—Effect  of  cancellation  without  reissue. 

Cited  in  Ollesheimer  v.  Thompson  Mfg.  Co.  44  Mo.  App.  172,  holding  that 
cancellation  of  subscription  for  shares  without  reissue,  does  not  release  sub- 
scriber from  liability. 

—Effect  of   corporation's   Insolvency   upon    Its   promise   to   repurchase 
shares. 

Cited  in  Mclntyre  v.  E.  Bement's  Sons,  146  Mich.  74,  109  N.  W.  45,  10  A.  & 
£.  Ann.  Cas.  143,  holding  that  shareholder  cannot  after  corporation  becomes 
iosolvent,  enforce  its  promise  to  purchase  his  shares. 

— Wliat  insufficient  payment  of. 

Cited  in  Dean  ▼.  Baldwin,  09  111.  App.  582,  holding  that  taking  of  formula, 
for  which  alleged  discoverer  paid  nothing,  as  full  payment  of  stock  subscrip- 
tion fraud  on   stockholders. 
Power  of  shareholders  to  limit  their  liability  to  corporation  creditors. 

ated  in  Union  Mut.  L.  Ins.  Co.  ▼.  Frear  Stone  Mfg.  Co.  97  III.  537,  37  A. 
R.  129,  holding  that   stockholders   cannot   by   private   agreement  with   corpo- 
ration make  shares  issued  to  them,  nonassessable  so  as  to  excuse  payment  of 
par  value  as  against  creditor. 
Power  of  railway  company  to  purchase  its  stock. 

Distinguished  in  Chicago,  P.  &  S.  W.  R.  Co.  v.  Marseilles,  84  111.  617, 
holding  that  railway  company  may  for  legitimate  purposes  purchase  its  stock. 
Power  of  attorney  at  law  to  compromise  suit. 

Cited  in  Wetherbee  v.  Fitch,  117  111.  67,  7  N.  E.  513,  holding  that  authority 
of  attorney  to  prosecute  suit  does  not  involve  authority  to  compromise  it. 

22  AM.  REP.  211,  STODGHIUi  T.  CHICAGO,  B.  &  Q.  R.  CO.  48  IOWA, 

26. 
What  covered  by  compensation  for  railroad  right  of  way. 

Cited  in  Baltimore  &  0.  S.  W.  R.  Co.  v.  Quillen,  34  Ind.  App.  330,  107  A.  S. 
B.  183,  72  N.  E.  661,  holding  that  payment  for  right  of  way  does  not  include 
damages  sustained  from  subsequent  negligent  construction  of  ditches;  Drake 
▼.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa,  302,  50  A.  R.  746,  19  N.  W.  215,  holding 
tbat  compensation  for  right  of  way  does  not  include  subsequent  damages  from 
diversion  of  surface  water;  Albright  v.  Cedar  Rapids  &  I.  C.  R.  &  Light  Co. 
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133  Iowa,  644,  110  N.  W.  1062,  holding  that  procuring  of  right  of  way  by  con- 
demnation does  not  give  right  to  divert  natural  stream  to  damage  of  land- 
owner; Fremont,  E.  A  M.  Valley  R.  Co.  v.  Harlin,  60  Neb.  698,  61  A.  S.  R.  678, 
36  L.R.A.  417,  70  N.  W.  263,  holding  that  release  of  damages  in  construction  of 
railroad,  contained  in  right  of  way  deed,  does  not  include  damages  sustained 
from  negligent  construction  of  ditches;  Van  Orsdol  v.  Burlington,  C.  R.  A  N.  R. 
Co.  66  Iowa,  470,  9  N.  W.  379,  to  point  that  railway  company  cannot  divert 
stream  of  water  from  natural  channel  to  injury  of  landowner. 

Cited  in  notes  in  4  A.  S.  R.  403,  on  damage  from  overflowing  land,  diverting 
stream,  etc.;    1   E.   R.   C.  600,  on  right  of  action  for  inconvenience  suffered 
through  erections  of  a  temporary  character  made  on  neighboring  premises. 
Purpose  authorising  exercise  of  eminent  domain. 

ated  in  Rcusch  v.  Chicago,  B.  &  Q.  R.  Co.  57  Iowa,  687,  11  N.  W.  647,  hold- 
ing, taking  of  land  for  purpose  of  diverting  course  of  stream,  to  promote  safe- 
ty of  railway  travelers  is  taking  for  public  use  authorizing  exercise  of  eminent 
domain. 

Cited  in  note  in  6  L.R.A.  183,  on  remedy  of  owner  for  land  taken  for  public 
use. 

22  AM.  REP.  215,  McPHERSON  v.  FOSTER,  48  IOWA,  48. 
Estoppel  of  corporation  to  set  np  ultra  Tires. 

Cited  in  Mutual  Guaranty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  143,  70  Am.  St. 
Rep.  149,  77  N.  W.  868,  sustaining  mutual  company's  right  to  plead  ultra  vires 
in  action  on  policy  issued  to  non-member  at  fixed  premium,  though  money  was 
received  and  used. 

Cited  in  note  in  6  L.R.A.  290,  on  doctrine  of  ultra  vires  as  applied  to  corpo- 
ration contracts. 
—  Municipal  corporation. 

Cited  in  Brooks  v.  Brooklyn,  146  Iowa,  136,  26  LJLA.(N.S.)  426,  124  N.  W. 
868;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081, 
— sustaining  right  of  city  to  deny  validity  of  ultra  vires  ordinance  granting 
franchise  though  privileges  accepted  and  used;  Marion  Water  Co.  v.  Marion, 
121  Iowa,  306,  96  N.  W.  883,  holding  that  irregularity  in  ordinance,  not  in- 
volving want  of  power  cannot  be  availed  of  by  city  to  defeat  liability  on  con- 
tract entered  into  in  good  faith  and  fully  performed;  State  v.  Pullman,  23 
Wash.  683,  83  Am.  St.  Rep.  836,  63  Pac.  266,  holding  city  not  estopped  to  deny 
validity  of  ultra  vires  contract  though  benefits  received. 

Cited  in  notes  in  137  Am.  St.  Rep.  371,  on  estoppel  of  county  or  municipal 
corporation  to  contest  illegal  claims  or  expenditures;  11  E.  R.  C.  72,  on  estop- 
pel by  deed  to  deny  that  municipal  bonds  are  ultra  vires. 
Rights,  powers,  and  liahilities  of  municipal  corporations. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  461,  76  N.  W.  812,  denying  right  of  in- 
corporated towns  to  construct  ditch  or  drain  upon  private  property  unless 
expressly  authorized;  Wimer  v.  Worth,  14  Pittsb.  L.  J.  N.  S.  167,  holding  that 
act  of  municipal  corporation  done  in  attempt  to  exercise  power  not  possessed, 
is  void. 

Cited  in  notes  in  2  LHJL  426,  on  constitutional  inhibition  against  counties 
contracting  debts;  23  L.R.A.  146,  on  liability  of  city  or  municipality  for  lose  by 
fire  due  to  lack  of  adequate  water  supply. 
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-*A8  to  contracts  generally. 

Cited  in  Pulliam  v.  Runnels  County,  79  Tex.  363,  16  S.  W.  277,  holding  pur- 
ehuer  of  county  school  lands  chargeable  with  knowledge  of  laws  authorizing 
commissioners'  court  to  make  sale;  Wimer  v.  Worth  Iwp.  104  Pa.  317,  41 
Phila.  Jjdg.  Int.  281,  denying  right  of  recovery  by  township  overseers  of  poor  on 
unsuthorixed  contract;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
234,  91  N.  W.  1081,  holding  grant  of  franchise  for  period  beyond  that  per- 
mitted by  statute  invalid  only  as  to  excess;  Dime  Sav.  Inst.  v.  Hoboken,  42  N. 
J.  L.  283,  holding  owners  of  improvement  certificates  proportionally  entitled 
to  fair  value  where  contract  was  fraudulently  procured  at  excessive  rates. 
~As  to  contracts  in  excess  of  debt  limit. 

Cited  in  King  v.  Mahaska  County,  76  Iowa,  329,  39  N.  W.  636,  holding  con- 
tracts exceeding  amount  originally  authorized  for  erecting  court  house  void  as 
to  excess  though  additional  sum  is  subsequently  voted ;  Windsor  v.  Des  Moines, 
110  Iowa,  176,  80  Am.  St.  Rep.  280,  81  N.  W.  476,  holding  that  statute  limiting 
indebtedness  prohibits  incurring  of  debt  by  implied  as  well  as  express  promihes; 
Winamac  ▼.  Hess,  161  Ind.  229,  60  N.  £.  81,  holding  contract  for  construction 
of  school  house  valid  up  to  limitation  when  exceeded  by  contract  price;  McGil- 
Uvray  v.  Joint  School  Dist.  No.  1,  112  Wis.  364,  68  L.R^.  100,  88  Am.  St  Rep. 
069,  88  N.  W.  310,  holding  contract  to  build  school  house  fully  performed  in 
good  faith  valid  up  to  limitation  when  exceeded  by  contract  price;  Herman  v. 
Oconto,  110  Wis.  660,  86  N.  W.  681,  holding  completed  contract  for  sewer  valid 
up  to  debt  limit  though  contract  price  is  in  excess  thereof;  Culbertson  v.  Ful- 
ton, 127  IlL  30,  18  N.  E.  781,  holding  contract  for  water  works  construction 
valid  up  to  limitation  when  contract  price  is  in  excess  thereof;  State,  Read, 
Prosecutor,  v.  Atlantic  City,  49  N.  J.  L.  558,  9  Atl.  759,  holding  neither  city 
nor  taxpayer  estopped  to  contest  city's  right  to  contract  for  waterworks  con- 
struction when  limitation  is  exceeded;  Chicago  ▼.  McDonald,  176  111.  404,  62 
X.  £.  982,  sustaining  right  to  recover  difference  between  existing  indebtedness 
and  limitation  when  exceeded  by  contract  price  and  indebtedness  combined;  Sack- 
ett  V.  New  Albany,  88  Ind.  473,  46  Am.  Rep.  467,  holding  city  prohibited  from 
issuing  order  for  current  expenses  when  limitation  is  exceeded  and  it  is  with- 
out funds  or  provision  for  payment;  Nankivil  v.  Yeosock,  7  Kulp,  618,  holding 
contract  for  public  work  void  when  contract  price  exceeds  limitation  unless  as- 
sented to  by  township  electors. 

Cited  in  notes  in  44  A  S.  R.  242,  on  false  recitals  as  to  extent  of  municipal 
indebtedness;  44  A.  8.  R.  233,  on  immateriality  of  form  in  which  municipal  in- 
debtedness exists  within  provision  as  to  extent  of  indebtedness;  23  L.R.A  403, 
on  what  constitutes  an  "indebtedness"  within  meaning  of  constitutional  and  stat- 
ntory  and  restrictions  of  municipal  indebtedness. 
Validity  of  municipal  bonds  issued  without  authority. 

Cited  in  Swanson  v.  Ottumwa,  131  Iowa,  640,  6  LJl.A(N.S.)  860,  106  N.  W. 
9,  9  A  &  £.  Ann.  Cas.  1117,  holding  that  municipal  bonds  issued  without  au- 
thority are  void  and  no  recovery  can  be  had  therein. 
—  In  excess  of  debt  limit. 

Cited  in  Francis  v.  Howard  County,  60  Fed.  44;  Reynolds  v.  Lyn  County,  121 
Iowa,  733,  96  N.  W.  1096;  Stockdale  v.  School  Dist.  No.  2,  47  Mich.  226,  10 
N.  W.  349;  Schmitz  v.  Zeh,  91  Minn.  290,  97  N.  W.  1049,  1  A.  &  E. 
Ann.  Cas,  322, — ^holding  that  bonds  issued  by  municipality  under  statutory  au- 
thority, in  excess  of  constitutional  limit  are  void  only,  to  extent  of  excess;  Co- 
Am.  Rep.  VoL  XVL— 14. 
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lumbuB  V.  Woonsocket  Inst,  for  Savings,  52  C.  C.  A.  118,  114  Fed.  1G2;  Citixens 
Bank  v.  Terrell,  78  Tex.  450,  14  S.  W.  1003,— holding  bonds  issued  and  de- 
livered at  same  time  proportionally  valid  up  to  limitation  when  in  excess 
thereof;  Catron  v.  La  Fayette  County,  106  Mo.  669,  17  S.  W.  577,  holding  bonds 
issued  and  delivered  before  limit  is  reached  valid  though  subsequent  issue  for 
same  purpose  exceeds  authorized  amount;  Thompson  v.  Independent  School 
Dist.  102  Iowa,  94,  70  N.  W.  1093,  sustaining  right  to  recover  principal  and 
interest  at  six  per  cent  on  judgment  bonds  reserving  ten  when  limitation  ex- 
ceeded; Mosher  v.  Independent  School  Dist.  44  Iowa,  122,  holding  bonds  issued 
in  excess  of  limitation  absolutely  void;  First  Nat.  Bank  v.  District  Iwp.  86 
Iowa,  330,  41  Am.  St.  Rep.  489,  53  N.  W.  301,  holding  bonds  issued  to  satisfy 
judgment  already  paid  absolutely  void  when  limitation  is  exceeded;  Sioux  City 
&  St.  P.  R.  Co.  y.  Osceola  County,  45  Iowa,  168  (dissenting  opinion),  majority 
sustaining  innocent  holder's  right  to  recover  on  bonds  issued  for  judgment  ren- 
dered upon  warrants  in  excess  of  limitation;  Ottumwa  y.  City  Water  Supply 
Co.  59  LJI.A.  604,  56  C.  C.  A.  219,  119  Fed.  315,  denying  right  of  city  to  issue 
bonds  for  waterworks  construction  when  limitation  is  already  exceeded;  Doon 
y.  Cummins,  142  U.  S.  366,  35  L.  ed.  1044,  12  Sup.  Ct.  Rep.  220,  holding  bonds 
issued  to  refund  outstanding  bonded  indebtedness  void  in  hands  of  original  pur- 
chaser when  limitation  is  exceeded. 

Cited  in  reference  note  in  7  A.  S.  R.  630,  on  invalidity  of  municipal  bonds 
issued  in  excess  of  authorized  amount. 

Denied  in  Independent  School  Dist.  v.  Rew,  56  L.R.A.  364,  49  C.  C.  A.  198, 
111  Fed.  1,  sustaining  right  of  innocent  purchaser  from  third  party  to  recover 
on  bonds  recited  as  issued  to  fund  indebtedness  though  limit  is  exceeded. 

Validity  of  receiver's  certificates  in  excess  of  authorised  amoont. 

Cited  in  Newbold  v.  Peoria  &  S.  R.  Co.  5  111.  App.  367,  holding  receiver's  cer- 
tificate which  exceeds  authorized  amount  void  as  to  excess  even  in  hands  of  in- 
nocent holder;  Lazear  v.  Ohio  Valley  Steel  Foundry  Co.  65  W.  Va.  105,  63  S.  JL 
772,  holding  receiver  officer  of  court  and  can  make  no  contract  effectual  against 
trust. 
Validity  of  tax  in  excess  of  amount  limited. 

Cited  in  Lewis  v.  Boguechitto,  76  Miss.  356,  24  So.  875,  sustaining  injunc- 
tion which  prohibits  collection  of  excess  only  when  tax  levied  for  proper  pur- 
pose exceeds  limitation. 
Right  of  municipality  to  ratify  contract. 

Cited  in  Arnott  v.  Spokane,  6  Wash.  442,  33  Pac.  1063,  denying  right  of  city 
to  ratify  contract  made  in  unauthorized  manner. 
—  Unauthorised  issue  of  bonds. 

Distinguished  in  Jefferson  County  v.  Burlington  &  M.  River  R.  Co.  66  Iowa, 
385,  16  N.  W.  561,  denying  county's  right  to  recover  payments  on  railroad  aid 
bonds  issued  without  authority  when   road   is  actually  completed. 
Individual's  right  of  action  on  contract  with,  or  ordinance  for  benefit  of 
dty. 

Cited  in  Taylor  v.  Dunn,  80  Tex.  652,  16  S.  W.  732,  denying  individual's 
right  of  recovery  against  railroad  under  ordinance  intended  for  indemnity  of 
city;  Bush  v.  Artesian  Hot  &,  Cold  Water  Co.  4  Idaho,  618,  95  Am.  St.  Rep.  161, 
43  Pac.  69,  denying  individual  citizen's  right  of  recovery  against  water  com- 
pany for  breach  of  contract  with  city;  Becker  v.  Keokuk  Waterworks,  79  Iowa, 
419,  18  Am.  St.  Rep.  377,  44  N.  W.  694;  Howsmon  ▼.  Trenton  Water  Co.  119 
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Mo.  304,  23  L.R.A.  146,  41  Am.  St.  Rep.  654,  24  S.  W.  784,— denying  citizen's 
right  of  action  against  water  company  under  ordinance  declaring  it  liable  for 
damages  resulting  from  failure  to  supply  sufficient  water. 
Jurisdiction  and  powers  of  courts. 

Cited  in  Columbus  v.  Woonsocket  Inst,  for  Savings,  62  C.  C.  A.  118,  114  Fed. 
162;  Francis  v.  Howard  County,  50  Fed.  44, — sustaining  right  of  court  of  law 
to  give  judgment  settling  equities  and  rights  of  bondholders. 

22  AM.  B£P.  286,  SHEEHEY  t.  COKJMY,  48  IOWA,   188. 
Sufficient  justification  for  libel. 

Cited  in  Wallace  v.  Homestead  Co.  117  Iowa,  348,  00  N.  W.  835,  holding  mat- 
ter pleaded  in  justification  of  libel  not  as  broad  as  charge  and  of  precise  charge, 
insufficient  justification. 

Cited  in  notes  in  01  A.  S.  R.  309,  on  evidence  admissible  and  necessary  to 
jnstifiy  a  charge  of  crime;  01  A.  S.  R.  303,  on  effect  of  plea  of  justification  for 
libel  or  slander  in  aggravating  damages  or  as  evidence  of  malice;  91  A.  S.  R. 
301,  on  joining  justification  for  libel  or  slander  with  inconsistent  pleas;  21  L. 
RA.  506,  on  truth  as  justification  as  to  whole  of  libel  or  slander  charge;  31 
LRJL(N.S.)  141,  142,  on  truth  as  defense  to  civil  action  for  defamation. 
Actionability  of  words  impeaching  cliastity  of  female. 

Cited  in  Davis  v.  Sladden,  17  Or.  259,  21  Pac.  140,  holding  that  to  say  of 
married  woman  that  she  is  a  "prostitute"  is  actionable  per  se. 

Cited  in  note  in  24  L.R.A.(N.S.)  593,  on  slander  and  libel  in  charging  woman 
with  unchastity. 

22  AM.  REP.  239,  MOSES  v.  ARNOLD,  48  IOWA,  187. 
Action  for  property  wrongfully  taken. 

Cited  in  Bever  v.  Swecker,  138  Iowa,  721,  116  N.  W.  704,  holding  taking  and 
appropriating  of  plaintiff's  property  without  his  consent  unlawful  and  wilful 
injury  to  property;  Sandeen  v.  Kansas  City,  St.  J.  A  C.  B.  R.  Ck).  79  Mo.  278, 
holding  that  action  as  on  contract  will  not  lie  where  property  has  been  taken 
and  applied  to  use  of  captor  without  owner's  consent. 
~  Right  to  waive  tort  and  recover  as  on  contract. 

Cited  in  Tabor  v.  Big  Pittsburgh  Consol.  Silver  Min.  Go.  4  McCrary,  209,  14 
Fed.  636,  on  right  to  waive  tort  and  recover  as  on  contract  when  property,  tor- 
tionally  taken,  not  converted  into  money. 

Disapproved  in  Braithwaite  v.  Aiken,  3  N.  D.  365,  56  N.  W.  133,  holding 
that  owner  of  property  converted  may  waive  tort  and  sue  in  assumpsit  for 
benefits  received  through  converted  property  not  disposed  of. 

22  AM.   REP.    848,   BARBER  v.    ST.   LOUIS,   K.   O.   A  N.   R.   CO.    48 

IOWA,  228. 
Ri^t  to  remove  cause  to  Federal  court. 

Cited  in  Brayley  v.  Hedges,  63  Iowa,  582,  5  N.  W.  748,  to  point  that  act  of 
Congress  of  March  3,  1875  does  not  repeal  §  639  U.  S.  Revised  Statutes,  pro- 
viding for  removal  of  causes  to  Federal  courts. 

Cited  in  note  in  11  L.R.A.  570,  on  time  within  which  causes  are  removable. 
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22  AM.  RSIP.   245,  BliANOHARD  t.  LAMBERT,   48   IOWA,  218* 
Presmnption  of  diToroe  —  From  second  marriage. 

Cited  in  Re  Edwards,  68  Iowa,  431,  10  N.  W.  793,  holding  that  eyidence 
that  wife  contracted  second  marriage  and  lived  in  same  house  where  first  nuaband 
boarded,  raises  presumption  of  previous  divorce;  Leach  v.  Hall,  95  Iowa,  611, 
64  N.  W.  790,  holding  that  presumption  of  previous  divorce  arises  where  man  lives 
with  another  woman  in  same  town  as  first  wife  and  latter  does  not  question 
his  conduct  or  legitimacy  of  children  bom  of  such  woman;  Barnes  v.  Barnes, 
90  Iowa,  282,  57  N.  W.  851,  holding  subsequent  marriage  of  wife  not  presump- 
tion of  previous  divorce,  though  husband  also  marries  another,  with  whom  it  is 
not  shown  he  lived,  where  records  show  no  divorce;  Tuttle  v.  Raish,  116  Iowa, 
331,  90  N.  W.  66,  holding  that  acts  of  both  parties  wholly  inconsistent  with 
continuance  of  marriage  bonds  raises  presumption  of  divorce;  Johnson  ▼•  St. 
Joseph  Terminal  R.  Co.  203  Mo.  381,  101  S.  W.  641,  on  presumption  ot  divorce 
where  there  is  evidence  of  former  valid  marriage;  Baier  v.  Brock,  222  Mo.  74, 
133  A.  S.  R.  513,  120  S.  W.  1167,  17  A.  &  E.  Ann.  Cas.  673,  holding  subse- 
quent marriage  with  another  woman  and  cohabitation  with  her  as  his  wife  pre- 
sumption of  dissolution  of  former  marriage  by  divorce. 

Cited  in  notes  in  57  A.  R.  463;  14  L.R.A.  643,— on  presumption  of  divorce 
of  former  spouse. 

Distinguished  in  Oilman  v.  Sheets,  78  Iowa,  499,  43  N.  W.  299,  holding  that 
no  presumption  can  arise  as  against  wife  from  subsequent  marriage  of  hus- 
band alone;  Casley  v.  Mitchell,  121  Iowa,  96,  96  N.  W.  726,  holding  that  sub- 
sequent marriage  under  assumed  name  does  not  raise  presumption  of  previous 
divorce. 

Distinguished  and  explained  in  Ellis  v.  Ellis,  68  Iowa,  720,  13  N.  W.  65, 
holding  that  fact  that  husband  contracted  second  marriage,  alone  and  of  itself 
will  not  create  presumption  of  previous  divorce. 

Disapproved  in  Williams  v.  Williams,  63  Wis.  68,  63  A.  R.  263,  23  N.  W.  110, 
holding  that  subsequent  marriage  of  husband  or  wife  during  life  of  other  does 
not  raise  absolute  presumption  of  law  that  former  marriage  was  dissolved. 
—  From  long  separation. 

Cited  in  Cruize  v.  Billmire,  69  Iowa,  397,  28  N.  W.  657,  holding  that  divorce 
cannot  be  presumed  from  long  separation  of  parties. 
What  constitutes  marriage. 

Cited  in  Pegg  v.  Pegg,  138  Iowa,  672,  116  N.  W.  1027;  McFarland  v.  McFarland. 
61  Iowa,  666,  2  N.  W.  269, — ^holding  that  no  express  form  is  necessary  more 
than  at  common  law,  to  constitute  marriage;  Bergdoll's  Estate,  7  Pa.  Dist. 
R.  137,  20  Pa.  Co.  Ct.  677,  holding  that  illicit  imion  will  become  valid  marriage 
by  continued  cohabitation  after  impediment  removed;  Gibson  v.  Gibson,  24  Neb. 
394,  39  N.  W.  450,  to  point  that  any  mutual  agreement  between  parties  under 
no  legal  disability  to  be  husband  and  wife  in  presenti,  followed  by  cohabitation, 
constitutes  valid  marriage. 

Cited  in  notes  in  124  A.  S.  R.  106,  on  essentials  of  common-law  marriage: 
7  L.R.A.  800,  on  sufficiency  of  proof  of  marriage. 
*  Presumption  from  cohabitation. 

Cited  in  Teter  v.  Teter,  88  Ind.  494;  Adger  v.  Ackerman,  52  C.  C.  A.  568, 
116  Fed.  124, — holding  that  presumption  of  marriage  arises  by  continued 
cohabitation  after  obstacle  removed;  Wile's  Estate,  6  Pa.  Super.  Ct.  435,  6  Pa. 
Dist.  R.  384,  19  Pa.  Co.  Ct.  603,  16  Lane  L.  Rev.  382,  41  W.  N.  C.  672,  holding 
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thai  proof  of  yalid  marriage  relation  raises  presumption  that  it  continued  to 
exist  until  contrary  shown;  Topham's  Estate,  28  Pa.  Co.  Ct.  374,  12  Pa.  Dist. 
R.  194,  holding  that  continued  cohabitation  after  removal  of  obstacle  raises 
presumption  of  valid  marriage;  Barker  v.  .Valentine,  125  Mich.  336,  84  A.  S.  R. 
678,  51  L.R.A.  787,  84  N.  W.  297;  Bull  v.  Bull,  29  Tex.  Civ.  App.  364,  68  8.  W. 
727,— holding  that  continued  cohabitation  after  removal  of  impediment  to  legal 
marriage  raises  presumption  of  statutory  or  common  law  marriage;  State  v. 
Rocker,  130  Iowa,  239,  106  N.  W.  645,  to  point  that  presumptive  evidence 
may  be  resorted  to  to  support  subsequent  marriage  in  favor  of  innocent  third 
persons;  Eaton  v.  Eaton,  66  Neb.  676,  60  LJIA.  605,  92  N.  W.  995,  1  A.  &  E. 
Ann.  Cas.  199,  to  point  that  subsequent  marriage  may  be  inferred  from  continu- 
ous cohabitation  after  removal  of  impediment  to  legal  marriage. 

Cited  in  notes  in  57  A.  R.  455,  on  when  marriage  not  presumed  from  cohab- 
itation and  repute;  57  A.  R.  457,  on  presimiption  from  intercourse  illicit  at 
inception;  124  A.  S.  R.  116,  on  effect  of  removal  of  impediment  to  marriage, 
where  cohabitation  was  illicit  in  inception,  followed  by  cohabitation;  14  L.R^ 
365,  on  cohabitation  as  proof  of  marriage  where  it  begins  unlawfully. 
~  Presumption  of  regnlarity. 

Cited  in  Franklin  v.  Lee,  30  Ind.  App.  31,  62  N.  E.  78,  holding  that  evidence 
that  parents  were  married  shortly  after  child's  birth,  and  father's  recognition  of 
ehild  as  his  raises  presumption  that  marriage  was  regular;  Smith  v.  Fuller, 
138  Iowa,  91,  16  L.R.A.(N.S.)  98,  115  N.  W.  912;  Cooper  v.  Cooper,  86  Ind. 
75,— holding  that  woman  who  remarries  after  husband's  absence,  unheard  of, 
o?er  seven  years  will  be  presumed  to  have  married  after  first  husband's  death; 
Nesbit  V.  Nesbit,  3  Dem.  329,  holding  that  one  who  enters  into  marriage  after 
long  absence  of  wife  must  be  legally  presumed  to  be  legally  married  until  proof 
given  that  former  wife  is  living;  Hollister  v.  Valentine,  69  App.  Div.  582,  75 
N.  T.  8upp.  115,  holding  that  it  will  be  presumed  that  marriage  entered  into  in 
good  faith. 

Cited  in  reference  notes  in  2  A.  S.  R.  117,  on  presumptions  in  favor  of 
validity  of  second  marriage;  12  A.  S.  R.  460,  on  presumption  of  contract  of 
marriage  from  its  celebration. 

Cited  in  note  in  89  A.  S.  R.  202,  on  limitations  on  presumption  in  favor  of 
validity  of  second  marriage. 
Evidenoe  of  divorce  as  evidence  of  legality  of  prior  separation. 

Cited  in  Re  Colton,  129  Iowa,  542,  1%5  N.  W.  1008,  holding  proof  that  deceased 
knsband  procured  divorce  from  third  wife  immaterial  on  question  of  legality  of 
separation  from  second  wife. 

22  AIL  BEP.  S49,  McOIiUER  y.  GIBAIID  F.  A  M.  INS.  CO.  48  IOWA, 

849. 
Construction  of  fire  insurance  policy  as  to  effect  of  words  ''contained  in." 
Cited  in  Longueville  v.  Western  Assur.  Co.  51  Iowa,  553,  33  A.  R.  146,  2 
N.  W.  394,  holding  that  policy  covering  wearing  apparel  covers  loss  while  in 
ordinary  use  elsewhere  than  on  described  premises;  Harris  v.  Royal  Canadian 
Ins.  Co.  53  Iowa,  236,  5  N.  W.  124,  holding  policy  covering  goods  ''contained  in" 
certain  building,  void  after  removal  of  goods  to  another  building;  Niagara  F. 
Ins.  Co.  V.  Elliott,  85  Va.  962,  17  A.  S.  R.  115,  9  S.  E.  694,  holding  that  insur- 
anee  policy  <m  carriage  while  "contained  in"  certain  stable  covers  loss  while 
^icle  at  repair  shop;  Noyes  v.  Northwestern  Nat.  Ins.  Co.  64  Wis.  415,  54 
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A.  R.  631,  25  N.  W.  410,  holding  that  policy  of  inBurance  issued  on  seal-skin 
dolman  ^'contained  in*'  certain  dwelling  covers  loss  while  garment  at  furriers  for 
repairs;  Lathers  v.  Mutual  F.  Ins.  Co.  135  Wis.  431,  22  LJa.A.(N.S.)  848,  116 
N.  W.  1,  15  A.  &  E.  Ann.  Cas.  659,  holding  that  policy  on  barn  and  livestock 
therein  on  farm  included  colt  temporarily  removed  from  farm  to  be  broken;  Boyd 
V.  Mississippi  Home  Ins.  Co.  75  Miss.  47,  21  So.  708,  on  rules  governing  con- 
struction of  fire  insurance  policies. 

Cited  in  reference  notes  in  51  A.  S.  R.  288,  on  construction  of  fire  insurance 
policy;  8  A.  S.  R.  609,  on  construction  of  insurance  policy  with  reference  to 
situation  of  property;  35  A.  S.  R.  544,  on  risk  covered  by  insurance. 

Cited  in  notes  in  16  A.  D.  469,  on  errors  in  policy  as  to  situation  and  surround- 
ings; 33  A.  R.  147,  on  right  to  recover  insurance  on  wearing  apparel  destroyed 
while  being  worn  away  from  insured  premises;  43  A.  R.  35,  on  construction  of 
words  "contained  in"  as  used  in  insurance  policy  on  furniture  or  other  chattels; 
66  A.  S.  R.  692,  on  what  constitutes  an  increase  of  hazard  avoiding  fire  insur- 
ance policy;  26  L.R.A.  240,  on  location  of  carriages  as  affecting  fire  Insurance 
thereon. 

Distinguished  in  Farmers'  Mut.  F.  Ins.  Co.  v.  Kryder,  5  Ind.  App.  430,  51  A. 
S.  R.  284,  31  N.  E.  851,  holding  that  policy  covering  bam  and  contents  will 
not  cover  loss  of  horse  killed  by  lightning  while  outside  of  barn;  Lakings  v. 
Phoenix  Ins.  Co.  94  Iowa,  476,  28  L.R.A.  70,  62  N.  W.  783,  holding  that  policy 
covering  property  "while  on  premises  only"  will  not  cover  loss  of  such  property 
while  temporarily  elsewhere;  Benton  v.  Farmers'  Mut.  F.  Ins.  Co.  102  Mich. 
281,  26  L.R.A.  237,  60  N.  W.  691,  holding  that  policy  on  contents  of  certain  barn 
will  not  cover  loss  to  same  "contents"  after  permanent  removal  to  another  barn ; 
British-America  Assur.  Co.  v.  Miller,  91  Tex.  414,  66  A.  S.  R.  901,  39  L.R.A. 
545,  44  S.  W.  60,  holding  that  policy  insuring  property  "while  located  and 
contained  as  described  therein  and  not  elsewhere"  does  not  cover  loss  while 
property  located  in  another  place  and  Building. 

22  AM.  R£P.  255,  HORST  v.  WAGNER,  48  IOWA,  878. 

When  alteration  of  instriunent  immaterial  *  Memorandum  of  guaranty. 

Cited  in  Lee  v.  Butler,  167  Mass.  426,  67  A,  S.  R.  466,  46  N.  E.  52,  holding 
alteration  of  sum  named  in  memorandum  of  guaranty,  made  with  view  to  carry 
out  intention  of  signer,  immaterial. 

Cited  in  notes  in  86  A.  S.  R.  119,  on  eflffct  upon  rights  of  parties  of  alteration 
of  instrument  which  is  restored  to  its  original  condition;  31  L.R.A.(N.S.) 
127,  128,  on  change  in  instrument  to  correct  designation  of  party;  6  E.  R.  C. 
616,  on  E.  R.  C.  616,  on  alteration  of  written  instrument  as  discharge  from 
liability  under  the  contract. 
—  Promissory  note. 

Cited  in  Light  v.  Killinger,  16  Ind.  App.  102,  59  A.  S.  R.  313,  44  N.  E.  760, 
holding  that  insertion  without  fraudulent  intent,  in  lead  pencil,  as  memorandum 
•only,  of  name  of  bank  in  blank  space  on  negotiable  note  after  words  '^negotiable 
■and  payable"  does  not  destroy  validity  of  note;  James  v.  Tilton,  183  Mass.  275, 
07  N.  E.  326,  holding  silent  partner's  drawing  of  line  through  names  of  copartners 
as  payees  of  firm  note,  and  inserting  his  own,  with  knowledge  and  consent  of 
copartners,  not  material  alteration;  Wallace  v.  Tice,  32  Or.  283,  51  Pac  733, 
holding  that  alteration  of  date  of  note  made  to  make  it  correspond  with  original 
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igreement,  without  fraudulent  intent  and  under  honest  misapprehension  of  right, 
immaterial. 

Cited  in  reference  note  in  26  A.  R.  260,  on  alteration  as  affecting  liability 
on  negotiable  instruments. 

22  AM.  REP.  S57,  STATE  ▼.  WINTHROP,  48  IOWA,  519. 
When  InHmt  subject  of  murder. 

ated  in  SUte  v.  O'Neal!,  79  S.  C.  571,  60  S.  £.  1121,  holding  that  to  sustain 
conviction  for  murdering  infant,  independent  circulation  must  be  proved. 

22  AM.  REP.  261,  LOGAN  t.  PYNE,  48  IOWA,  524. 
Power  of  city  to  grant  exclusiye  prlyileges. 

Cited  in  Grand  Rapids  Electric  Light  A  P.  Co.  v.  Grand  Rapids  Edison 
Electric  Light  A  Fuel  Gas  Co.  33  Fed.  659,  holding  that  ordinance  granting 
exclusive  use  of  street  for  wires  and  poles  for  electric  lights  for  15  years  was 
ultra  vires  and  void;  Saginaw  Gaslight  Co.  y.  Saginaw,  28  Fed.  529,  holding  that 
city  of  Saginaw  has  no  power  to  grant  one  company  exclusive  right  to  furnish 
gta  for  thirty  years;  Birmingham  A  P.  Mines  Street  R.  Co.  v.  Birmingham 
Street  B.  Co.  79  Ala.  465,  58  A.  R.  615,  holding  that  city  of  Birmingham  has 
no  power  to  grant  exclusive  franchise  in  perpetuity,  to  street  railway  company; 
JtckBonville  v.  Ledwith,  26  Fla.  163,  23  A.  S.  R.  558,  9  L.R.A.  69,  7  So.  885, 
holding  that  power  to  establish  markets  cannot  be  used  to  create  monopoly  of 
right  to  sell;  Hibbard  y.  Chicago,  59  111.  App.  470,  holding  that  city  of  Chicago 
cannot  grant  to  particular  persons  exclusive  right  to  erect  permanent  structures 
upon  street  for  private  use;  Burlington  A  H.  County  Ferry  Co.  v.  Davis,  48 
Iowa,  133,  30  A.  R.  390,  holding  that  power  to  grant  exclusive  license  is  con- 
ferred when  city  is  authorized  to  grant  or  refuse  license;  Brooks  v.  Brooklyn, 
146  Iowa,  136,  26  L.RJL(N.S.)  425,  124  N.  W.  868,  holding  that  municipal 
corporations  have  only  such  power  as  is  expressly  granted,  or  fairly  implied 
from  those  granted,  or  such  as  is  indispensable  to  declared  objects  of  incorpo- 
ration. 

Cited  in  notes  in  34  A  D.  629,  on  limitations  on  power  of  municipal  corpo- 
rations to  pass  ordinances  implied  from  form  of  charter;  34  A.  D.  638,  on  right 
of  municipality  by  ordinance  to  regulate  but  not  to  restrain  trade. 
—To  supply  city  with  water. 

Cited  in  Illinois  Trust  A  Sav.  Bank  v.  Arkansas  City  Water  Co.  67  Fed. 
IM,  holding  that  Kansas  city  of  second  class,  has  no  power  to  grant  private 
corporation  exclusive  right  to  furnish  water  for  period  of  twenty-one  years; 
Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct. 
Rep.  77,  holding  that  contract  to  supply  municipality  with  water  limited  to 
twenty-five  years,  and  not  granting  exclusive  privilege,  is  not  invalid;  Cedar 
Rapids  Water  Co.  y.  Cedar  Rapids,  118  Iowa,  234,  91  N.  W.  1081,  holding  that 
grant  of  right  to  operate  waterworks  system  for  term  longer  than  twenty-five 
years  is  void;  Columbus  Waterworks  Co.  v.  Columbus,  48  Kan.  99,  15  L.R.A. 
354,  28  Pac.  1097,  holding  that  court  will  not  hold  void,  because  ultra  vires, 
contract  of  city  with  water  company  for  fire  protection,  where  contract  has 
heen  entered  into  bona  fide  and  carried  out  in  part  and  no  other  company  is 
seeking  privilege;  Syracuse  Water  Co.  v.  Sjnracuse,  116  N.  Y.  167,  5  L.R.A. 
546,  22  N".  E.  381,  holding  that  city  of  Syracuse  has  no  authority  to  grant 
excliuive  right  to  construct,  maintain  and  operate  waterworks  in  city. 
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29  AM.  REP.   964,   STATE  t.  McIiAUGHIilN,   15  KAN.   998. 
Rlffht  of  Injanction  in  name  of  state «  Against  public  oflloers. 

Cited  in  State  ex  rel.  Taylor  v.  Lord,  28  Or.  498,  31  L.R.A.  473,  43  Pac.  471, 
holding  that  injunction  may  be  brought  in  name  of  state  against  public  officials 
in  matters  of  public  concern;  Troutman  v.  DeBoissiere  Odd  Fellows'  Orphans* 
66  Kan.  1,  71  Pac.  286,  to  point  that  wrong,  to  be  enjoined  by  state,  must  be  one 
affecting  community  in  general;  Henry  v.  State,  87  Miss.  1,  30  So.  856  (dissenting 
opinion),  on  right  of  state  to  enjoin  invalid  contract  entered  into  by  publie 
officials. 

Distinguished  in  Neeland  t.  State,  39  Kan.  164,  18  Pac  165,  holding  injunction 
not  proper  remedy  to  restrain  official  acts. 

—  Against  paying  ont  of  Illegal  tax  collected  by  city. 

Cited  in  Atchison  Nat.  Bank  y.  State^  34  Kan.  379,  8  Pac  367,  holding  that 
state  cannot  enjoin  city  treasurer  from  paying  bridge  bonds  out  of  tax  levied 
without  authority. 

Cited  in  notes  in  23  A.  R.  623,  on  injunction  against  collection  of  taxes; 
20  L.  ed.  U.  S.  66,  as  to  when  injunction  to  restrain  collection  of  tax  will  be 
granted. 

—  To  enjoin  mnnlcipality  from  purchasing  city-hall  site. 

Cited  in  Argentine  v.  State,  46  Kan.  430,  26  Pac  751,  holding  that  injunction 
cannot  be  maintained  by  state  to  prevent  city  from  purchasing  city-hall  site. 
Who  may  sne  in  name  of  state. 

Cited  in  Territory  ex  rel.  Oklahoma  Gas  A  Electric  Co.  v.  DeWolfe,  13  Okla. 
454,  74  Pac  98,  holding  that  private  individual  cannot  bring  action  in  name 
of  state  unless  special  authority  given  by  statute;  Center  Twp.  v.  Hunt,  16  Kan^ 
430,  to  point  that  action  cannot  be  brought  merely  for  benefit  of  individual  in 
name  of  public 
Right  of  prlTate  action  to  recover  penalty  to  be  applied  to  public  use. 

Cited  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  State,  22  Kan.  1,  holding  that  private- 
individual  cannot  maintain  action  to  recover  penalty  which  by  constitution  ia 
to  be  exclusively  applied  to  support  of  common  schools. 

99   AM.   REP.    968,    SPENCER  T.   JOINT   SCHOOL  DI8T.   NO.    6,    IS 
KAN.  959. 

Followed  without  discussion  in  Blain  v.  Riley  County  AgrL  Soc^  21  Kan.. 
558. 

Right  of  private  action  to  enjoin  wrongful  nse  of  public  property. 

Cited  in  Davenport  v.  Buffington,  46  L.R.A.  377,  38  C.  C.  A.  463,  97  Fed. 
234,  holding  that  diversion  of  public  park  to  private  use  may  be  enjoined 
at  suit  of  re9ident  and  taxpayer;  Nerlien  v.  Brooten,  94  Minn.  861,  102  N.  W. 
867,  holding  that  use  of  municipal  building  as  village  hall  for  private  eonunerciat 
purposes  may  be  enjoined  at  suit  of  taxpayer  injured  thereby;  Lagow  v.  Hill, 
238  111.  428,  87  N.  E.  369,  holding  school  directors  authorized  to  grant  use  of 
rooms  for  lodge  meetings;  Lewis  v.  Bateman,  26  Utah,  434,  73  Pac  509,  holding 
that  trustees  of  school  district  have  no  right  to  permit  school  house  to  be  used 
for  public  or  private  dances;  State  ex  reL  Weiss  v.  District  Board,  76  Wis. 
177,  20  A.  S.  R.  41,  7  L.RJL  330,  44  N.  W.  967,  holding  that  taxpayo^  have 
right  to  object  to  reading  of  Bible  as  text  book  in  public  schools;  Bloomsburg 
Town  Election  Case,  18  Pa.  Co.  Ct  449,  4  Pa.  Dist  R.  671,  holding  that  execution 
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of  illegal  ordinance  for  election  to  authorize  increase  of  borough  indebtedneu 
may  be  enjoined  by  taxpayer  and  citizen. 

Cited  in  notes  in  2  A.  S.  R.  101,  on  right  of  taxpayer  in  absence  of  special 
injury  to  maintain  suit  in  equity  to  prevent  collection  of  illegal  tax;  8  A.  S.  R. 
412,  on  what  constitutes  a  sectarian  institution  or  school;  33  L.RJ^.(N.S.)  118, 
on  lease  or  license  of  public  buildings  for  private  purpose;  31  L.R.A.(N.S.)  591, 
on  use  of  school  property  for  other  than  school  purposes. 

Distinguished  in  Amusement  Syndicate  Ck).  v.  Topeka,  68  Kan.  801,  74  Pac. 
606,  holding  that  use  of  city  hall  for  public  entertainments  for  profit,  will  not 
be  enjoined  at  suit  of  amusement  company. 

22  AM.  REP.  878,  ROBINSON  T.  WILSON,  15  KAN.  695. 
Right  of  assignee  in  bankruptcy  to  exempt  property. 

Cited  in  Winn  v.  Morse,  59  N.  H.  210,  holding  that  property  legally  exempt 
from  attachment,  does  not  pass  to  assignee  in  bankruptcy. 
Effect  of  discharge  in  bankruptcy  on  liens  —  Attachment  liens. 

Cited  in  Powers  Dry  Goods  Co.  v.  Nelson,  10  N.  D.  580,  58  L.R.A.  770,  88 
K.  W.  703,  holding  that  discharge  in  bankruptcy  does  not  apply  to  attachment 
iien  upqn  exempt  property  which  did  not  pass  to  trustee;  Gillett  v.  McCarthy, 

23  Kan.  668,  holding  that  discharge  in  bankruptcy  does  not  dissolve  lien  of 
attachment  not  filed  within  four  months  of  filing  of  petition. 

—Judgment  liens. 

Cited  in  McKenney  v.  Cheney,  118  Ga.  387,  45  S.  £.  433,  holding  that  no 
discharge  in  bankruptcy  does  not  discharge  lien  of  judgment  against  property 
not  passing   to   trustee,   because   exonpt. 

Cited  in  reference  note  in  34  A.  S.  R.  496.  as  to  whether  judgment  is  a  lien  on 
homestead. 

Subsequently  acquired  homestead  rights  as  defeating  lien  npon  property 
^lilen  of  Judgment. 

Cited  in  Robinson  v.  Hughes,  117  Ind.  293,  10  A.  S.  R.  45,  3  L.R.A.  383,  20 
N.  S.  220,  holding  that  one  who  becomes  householder  after  levy  can  claim  exemp- 
tion  from  execution;  Smith  v.  Richards,  2  Idaho,  498,  21  Pac  419;  Ashton  v. 
Ingle,  20  Kan.  670,  27  A.  R.  197, — ^holding  lien  of  judgment  not  defeated  by 
subsequently  acquired  homestead  rights. 

Cited  in  reference  note  in  34  A.  S.  R.  496,  on  judgment  lien  on  homestead  not 
derested  by  subsequent  occupation. 
—Lien  of  attachment. 

Cited  in  Watkins  v.  Overby,  83  N.  C.  165,  holding  lien  of  attachment  levied 
open  land  of  nonresident  debtor  paramount  to  homestead  right  acquired  therein 
by  debtor  becoming  citizen  prior  to  judgment;  Baird  v.  Trice,  51  Tex.  555, 
holding  that  attachment  lien  fixed  on  land  cannot  be  defeated  by  subsequently 
acquired  homestead  rights. 
Bight  of  execution  against  exempt  property. 

Cited  in  Naill  v.  Kansas  Fanners'  F.  Ins.  Co.  47  Kan.  223,  27  Pac  854, 
holding  exempt  property  of  judgment  debtor  cannot  be  taken  on  execution,  though 
judgment  taken  by  default. 
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22  AM.  REP.  275,  liEWIS  t.  MARSHAIili  COUNTY,  16  KAN.   102. 
Canvass  of  election  returns « Ri^ht  of  board  to  reject  returns. 

Cited  in  Brown  v.  Jeffries,  42  Kan.  605,  22  Pac.  578,  holding  that  canvassing 
board  may  not  reject  returns,  regular  in  form  and  genuine,  on  ground  that  frauds 
were  practiced  at  election. 
^  Right  to  mandamus  to  compel  exclusion  of  unconstitional  TOtes. 

Cited  in  Sharpless  y.  Buckles,  65  Kan.  838,  70  Pac.  886,  holding  that  mandamus 
will  not  lie  to  compel  canvassers  to  recanvass  returns  and  exclude  certain  votes 
because  cast  and  returned  under  law  claimed  to  be  unconstitutional. 

Cited  in  note  in  89  A.  D.  735,  on  mandamus  against  election  officer. 
« Right  to  mandamus  to  compel  completion  of  canvass. 

Cited  in  Hudman  v.  Slaughter,  70  Ala.  546,  holding  that  mandamus  lies  to 
compel  canvassing  board  to  count  up  votes  and  declare  result;  Smith  v.  Iiawrence, 
2  S.  D.  185,  49  N.  W.  7,  holding  that  canvassing  board  which  fails  or  neglects 
to  canvass  certain  votes  may  be  compelled  to  perform  its  duty;  Johnston  v. 
State,  128  Ind.  16,  25  A.  S.  R.  412,  12  L.R.A.  235,  27  N.  E.  422,  holding  that 
judges  of  election  who  adjourn  without  determining,  by  lot,  tie  vote,  may  be 
compelled  to  reconvene;  State  ex  rel.  Townsend  v.  Hill,  10  Neb.  58,  4  N.  W. 
514,  holding  that  mandamus  lies  to  compel  canvassers  to  complete  canvas; 
State  ex  rel.  Benton  v.  Elder,  31  Neb.  169,  10  L.R.A.  796,  47  N.  W.  710,  hold- 
ing that  speaker  of  house  may  be  compelled  by  mandamus  to  open  and  publish 
returns  of  election  for  executive  officers;  Board  of  Education  v.  Welch,  51  Kan. 
792,  33  Pac.  654;  State  ex  rel.  Welty  v.  McFadden,  46  Neb.  668,  66  N.  W.  800,— 
holding  that  mandamus  lies  to  compel  canvassers  who  have  refused  or  failed  to 
perform  their  duty,  to  reconvene  and  make  correct  canvass;  State  ex  rel.  Wilson 
v.  Kearney  County,  42  Kan.  739,  22  Pac.  735;  Re  Gunn,  50  Kan.  155,  19  L.R.A. 
519,  32  Pac.  470;  Heffner  v.  Snohomish  Coiuity,  16  Wash.  273,  47  Pac.  430,— 
to  point  that  canvassers  may  be  compelled  by  mandamus  if  they  refuse  or 
neglect  to  perform  their  duty;  Boody  v.  Watson,  64  N.  H.  162,  9  Atl.  794,  to 
point  that  right  to  compel  performance  of  duty,  improperly  refused,  is  not 
destroyed  by  lapse  of  time;  State  ex  rel.  Taggart  v.  Uolcomb,  81  Kan.  879,  28 
L.R.A.(N.S.)  251,  106  Pac.  1030,  holding  mandamus  proper  remedy  to  compel 
county  clerk  to  enter  property  upon  tax  rolls. 

Cited  in  reference  note  in  25  A.  S.  R.  415,  on  compelling  commissioners  to 
declare  election  result  by  mandamus. 
^  Right  to  mandamus  to  compel  canvass  of  rejected  returns. 

Cited  in  Tanner  v.  Deen,  108  Ga.  95,  33  S.  £.  832,  holding  that  mandamus  lies 
to  compel  canvassing  board  to  include  votes  of  certain  precinct  not  included  in 
count;  State  v.  Hodgeman  County,  23  Kan.  264;  Brown  v.  Rush  County,  38  Kan. 
436,  17  Pac.  304;  Shull  v.  Gray  County,  54  Kan.  101,  37  Pac.  994;  State  ex  rel 
Broadhead  v.  Berg,  76  Mo.  136;  State  ex  rel.  Leech  v.  Choteau  County,  13  Mont. 
23,  31  Pac.  879, — holding  that  mandamus  lies  to  compel  canvassers  to  canvass 
returns  excluded  without  authority;  Daniel  v.  Simms,  49  W.  Va.  554,  39  S.  E. 
690,  holding  that  board  of  canvassers  may  be  compelled  by  mandamus  to  reas- 
semble and  correct  any  errors  committed  by  it. 

Distinguished  in  State  ex  rel.  Mitchell  v.  Stevens,  23  Kan.  456,  33  A.  R.  175, 
Iiolding  that  mandamus  will  not  issue  to  compel  recanvass  of  rejected  votes  where 
there  is  every  evidence  that  they  were  illegal. 
—  Right  to  mandamus  to  compel  recanvass  hy  board  officially  dead. 

Cited  in  Rosenthal  v.  State  Canvassers,  50  Kan.  120,  19  L.R.A.  157,  32  Pac 
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129,  holding  that  board  of  canvassers  which  is  officially  dead  cannot  be  com- 
pelled to  reconvene  and  recanvass  returns. 
«-Rifht  to  mandamus  to  compel  certificates  of  recount. 

Cited  in  Dent  v.  Taylor  County,  46  W.  Va.  750,  32  S.  E.  250  (dissenting 
opinion),  on  right  to  refuse  to  issue  mandamus  to  compel  election  canvasser  to 
certify  recount  made  in  his  presence,  because  he  claims  recount  incorrect. 

22  AM.  REP.  280,  SIBERT  t.  WIIjDBR,   16  KAN.   176. 
Acknowledgment  sufficient  to  revive  barred  debt. 

Cited  in  Clauson  v.  McCune,  20  Kan.  337,  holding  that  illegal  payments  by 
administrator  will  not  suspend  running  of  statute;  Miller  v.  McDowell,  69  Kan. 
453,  77  Pac.  101,  holding  payment  and  admission  to  bank  cashier  who  holds 
debt  for  collection  sufficient;  Dinguild  v.  Schoolfield,  32  Gratt  803,  holding 
acknowledgment  of  debt  made  by  maker  of  note  during  account  to  ascertain 
debts,  and  for  which  he  was  allowed  credit  as  to  be  paid,  sufficient  to  defeat 
plea  of  statute. 

Cited  in  notes  in  35  A.  R.  418;  57  A.  R.  334, — on  sufficiency  of  acknowledg- 
ment of  barred  debt;  16  E.  R.  C.  178,  on  part  payment  as  reviving  debt  barred 
bj  statute  of  limitations. 
—To  whom  to  be  made. 

Cited  in  Wallber  v.  CaldweU,  79  Neb.  418,  126  A.  S.  R.  675,  112  N.  W.  584; 
Ft  Scott  V.  Hickman,  112  U.  S.  160,  28  L.  ed.  636,  5  Sup.  Ct.  Rep.  56,— holding 
that  acknowledgment  to  be  effective  must  be  made  to  creditor  or  his  authorized 
representative;  California  College  v.  Stephens,  11  Cal.  App.  623,  105  Pac. 
614;  Schumacker  v.  Sibert,  18  Kan.  104,  26  A.  R.  705,— holding  that  ac- 
knowledgement made  to  stranger  does .  not  avoid  running  of  statute ;  Niblack 
V.  Goodman,  67  Ind.  174,  holding  that  acknowledgment  must  be  made  to  credit- 
or or  his  age^t;  Doran  v.  Doran,  145  Iowa,  122,  25  L.R.A.(N.S.)  805,  123  N. 
W.  996,  holding  that  statement  in  deed  reciting  that  conveyance  is  made  sub- 
ject to  certain  mortgage  executed  by  grantor,  on  which  there  is  certain  sum 
unpaid  will  revive  debt;  Dorsey  v.  Gunkle,  18  S.  D.  454,  101  N.  W.  36,  6  A.  & 
£.  Ann.  Gas.  810,  holding  written  acknowledgement  of  one  joint  maker  to  other 
maker  insufficient  to  toll  statute;  King  v.  Frankfort,  2  Kan.  App.  530,  43  Pac. 
983,  holding  that  acknowledjgment  must  be  made  to  holder  of  claim  or  his  re- 
presentative; Investment  Securities  Co.  v.  Bergthold,  60  Kan.  813,  58  Pac. 
469,  holding  that  payment  of  interest  to  assignor  uf  mortgage,  not  shown  to  be 
representative  of  assignee  cannot  stop  running  of  statute. 

Cited  in  notes  in  10  A.  D.  613;  58  A.  R.  749, — as  to  acknowledgment  and 
promise  to  a  stranger  as  reviving  debt  barred  by  statute  of  limitations;  102 
A.  S.  R.  756,  on  persons  to  whom  acknowledgment  must  be  made  to  suspend 
running  or  remove  bar  of  limitations;  25  L.R.A.(N.S.)  808,  on  person  to  whom 
acknowledgment  or  new  promise  must  be  made  to  toll  statute  or  remove  bar  of 
limitations. 
Effect  of  debt  becoming  barred  upon  right  to  enforce  security. 

Cited  in  Mulvane  v.  Sedgley,  63  Kan.  105,  55  L.R.A.  552,  64  Pac.  1038;  Mc- 
Lane  v.  Allison,  7  Kan.  App.  263,  53  Pac.  781, — ^holding  that  action  on  mortgage 
secnrity  barred,  when  principal  debt  is  barred  by  limitation  statute. 
Nature  of  statute  of  limitation. 

Cited  in  Atchison,  T.  &  A.  F.  R.  Co.  v.  Burlingame  Twp.  36  Kan.  628,  69 
A  R.  678,  14  Pac.  271;  Fuller  v.  Wells  F.  &  Co.  42  Kan.  561,  22  Pac.  661; 
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Freeman  v.  Hill,  45  Kan.  435,  25  Pac.  870;  Bauserman  v.  Charlott,  46  Kan. 
480,  26  Pac  1051, — holding  that  statute  of  limitations  is  statute  of  repose  and 
must  be  favorably  considered;  Ament  y.  Lowenthall,  52  Kan.  706,  35  Pac.  804, 
to  point  that  statutes  of  limitations  are  statutes  of  repose;  Williams  v.  2St. 
Louis  &  S.  F.  R.  Co.  123  Mo.  573,  27  S.  W.  387,  to  point  that  limitations  stat- 
utes affect  remedy  only  and  do  not  extinguish  right. 

aa  AM.  RBP.  tS2,  TANDLB  t.  KINGSBURY,  17  KAN.   196. 

Followed  without  discussion  in  State  Bank  ▼.  Showers,  65  Kan.  431,  70  Pac. 
332. 

Measure  of  damages  in  repleTln. 

Cited  in  Ocala  Foundry  &  Mach.  Works  t.  Lester,  49  Fla.  199,  38  So.  61« 
holding  that  measure  where  use  of  property  is  valuable  is  value  of  use;  Cun- 
ningham V.  Stoner,  10  Idaho,  549,  79  Pac.  228,  holding  that  measure  for  wrong- 
ful detention  of  sheep  is  usable  value  with  value  of  wool  shorn,  less  cost  of 
shearing  and  marketing  wool,  but  not  cost  of  keeping  sheep;  Palmer  v.  Meinera, 
17  Kan.  478,  holding  that  in  absence  of  proof  of  value  of  use,  measure  is  inr 
terest  on  value  of  property  for  time  wrongfully  detained;  Bell  v.  Campbell,  17 
Kan.  211;  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac.  93;  Chase  County  Nat.  Bank 
V.  Thompson,  54  Kan.  307,  38  Pac  274;  Reeves  v.  Bascue,  76  Kan.  333,  123  A. 
S.  R.  137,  91  Pac  77;  Ladd  v.  Brewer,  17  Kan.  204,— holding  that  value  of  use 
of  property  during  time  of  wrongful  deteation  may  be  recovered  as  proper  dam- 
ages; Ferguson  v.  Hogan,  25  Minn.  135,  holding  that  recovery  may  be  had  for 
value  of  use  during  wrongful  detention;  McGrath  v.  Wilder,  77  Vt.  431,  60  AtL 
801,  holding  that  measure  for  detention  of  heifer  is  value  of  use  without  deduc- 
tion for  increased  value. 

Cited  in  reference  notes  in  1  A.  S.  R.  605;  81  A.  S.  R.  275;  12  A.  S.  R.  371, — 
on  measure  of  damages  in  replevin. 

Cited  in  note  in  75  A.  S.  R.  712,  on  exonplary  damages  in  replevin. 

aa  AM.  RBP.  a87,  PRITOHBTT  t.  MITCHEIili,  17  KAN.  S56. 
Who  may  set  up  usury. 

Cited  in  Re  Worth,  130  Fed.  927,  holding  that  creditors  of  bankrupt  cannot 
set  up  defense  of  usury  against  claim  of  another  creditor;  Hill  v.  Allianoe 
Bldg.  Co.  6  S.  D.  169,  55  A.  S.  R.  819,  60  N.  W.  752,  holding  that  new  pur- 
chaser of  equity  of  redemption,  subject  to  mortgage  cannot  set  up  usury  in  pro- 
ceeding to  foreclose  mortgage;  Tidball  v.  Schmeltz,  77  Kan.  440,  127  A.  S.  R. 
424,  94  Pac  794,  holding  purchaser  of  lands  subject  to  mortgage  cannot  set  up- 
defense  of  usury  to  foreclosure  action;  Cheney  v.  Dunlap^  27  Neb.  401,  5  L. 
R.A.  465,  43  N.  W.  178,  holding  that  mere  purchaser  of  equity  of  redemption 
cannot  avail  himself  of  usurious  contract  of  grantor  to  which  he  is  stranger; 
Irwin  V.  Washington  Loan  Asso.  42  Or.  105,  71  Pac  142,  holding  that  grantee 
of  land  cannot  plead  usury  in  mortgage  thereon,  which  he  assumes  as  part  of 
purchase  price;  Fenby  v.  Hunt,  53  Wash.  127,  101  Pac  492,  holding  that  de- 
fense of  usury  is  personal  to  debtor  and  his  privies. 

Cited  in  notes  in  55  A.  D.  399;  20  A.  S.  R.  393,— on  usury  as  a  defense;  28: 
A.  R.  491,  on  right  of  person  other  than  borrower  to  set  up  usury  as  defense. 

Distinguished  in  Blakeman  v.  Busby,  61  Kan.  745,  60  Pac  1064,  holding  that, 
assignee  for  benefit  of  creditors  may  set  up  defense  of  usury  in  obligation  of  aa- 
signor. 
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Rifht  to  reooTer  TOlnntary  over-paymeiits  made  to  bnildins  assoclatioii. 

Cited  in  fieaek  y.  Guaranty  Say.  Ab80.  44  Or.  530,  76  Pac.  16,  1  A.  &  E.  Ann. 
Gas.  418,  holding  that  borrowing  member  of  building  association  cannot  re- 
cover uiurious  sums  yoluntarily  and  knowingly  paid  on  loan. 

22  AM.  REP.  294,  VHEIST  T.  CITIZENS'  INS.  CO.  27  OHIO  ST.  1. 
ConstrncUon  of  insurance  policy. 

Cited  in  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St  629,  49  L.R.A.  760,  57  N.  E. 
458,  44  Ohio  L.  J.  17;  Germania  F.  Ins.  Co.  y.  Schild,  69  Ohio  St.  136,  100  A. 
S.  R.  663,  68  N.  E.  706,— holding  that  contract  of  insurance  should  be  reason- 
ably construed,  so  as  to  give  effect  to  express  words  of  parties;  Queen  Ins.  Co. 
V.  Leonard,  9  Ohio  C.  C.  46;  State  ex  reL  Silsbee  y.  Boyce,  43  Ohio  St.  46,  1  N. 
E.  217,— to  point  that  conditions  of  policy  working  forfeiture  are  to  receive 
strict  construction  against  those  benefited  thereby;  Livingston  y.  Fidelity  &  D. 
Co.  76  Ohio  St.  253,  81  N.  E.  330,  to  point  that  insurance  contracts  should  re- 
ceive reasonable  construction  so  as  to  carry  out  intention  of  parties. 

Cited  in  reference  note  in  23  A.  S.  R.  19,  on  construing  insurance  policies  ac- 
cording to  intent  of  parties. 

Cited  in  note  in  14  E.  R.  C.  18,  on  rules  of  construction  of  contracts  of  in- 
surance. 
—Condition  against  change  of  title. 

Cited  in  Sun  Fire  Office  y.  Wich,  6  Colo.  App.  103,  39  Pac.  687,  holding  that 
transfer  between  partners  is  not  breach  of  condition  against  transfers;  Han- 
over F.  Ins.  Co.  V.  Lewis,  28  Fla.  209,  10  So.  297,  holding  that  taking  in  of 
partner  under  verbal  agreement  that  he  is  to  have  fixed  interest  in  profits  only, 
wiU  not  void  policy;  Allemania  F.  Ins.  Co.  y.  Pack,  133  111.  220,  23  A.  S.  R.  610, 
24  N.  K  538,  holding  that  transfer  by  one  partner  to  others  of  all  his  interest  in 
partnership  property  will  not  vitiate  policy;  Hathaway  v.  State  Ins.  Co.  64 
Iowa,  229,  62  A.  R.  438,  20  N.  W.  164,  holding  that  sale  and  transfer  by  one 
partner  to  copartner  of  his  interest  in  insured  property  voids  policy;  Royal 
Ins.  Co.  V.  Sockman,  15  Ohio  C.  C.  105,  holding  that  transfer  by  tenant  in 
common  to  cotenant  will  not  invalidate  policy;  Blackwell  v.  Miami  Valley  Ins. 
Co.  48  Ohio  St.  533,  29  A.  S.  R.  574,  14  L.R.A.  431,  29  N.  E.  278,  holding  that 
taking  in  of  partner  does  not  void  policy;  Powers  y.  Guardian  F.  &  L.  Ins.  Co. 
136  Mass.  108,  49  A.  R.  20;  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832, 
14  8.  K  754, — ^holding  policy  not  void  by  sale  of  one  partner's  interest  in 
insured  property,  to  copartner;  Mitchell  v.  JEiuA  Ins.  Co.  4  Ohio  N.  P.  386,  to 
point  tbat  yiolation  of  provision  against  alien  avoids  policy;  Walrath  v.  Royal 
Ins.  Co.  16  Ohio  C.  C.  413,  to  point  that  transfer  of  one  partner's  interest  to 
copartner  is  not  such  alienation  as  voids  policy. 

Cited  in  reference  note  in  29  A.  S.  R.  577,  on  condition  in  policy  against  salo 
or  transfer  of  property. 

Cited  in  notes  in  28  A.  D.  157;  49  A.  R.  23;  52  A.  R.  443,— on  transfer  of 
one  partner's  interest  to  copartner,  as  sale,  conveyance,  or  change  of  interest 
within  meaning  of  insurance  policy;  56  A.  D.  750,  on  consent  of  insurers  to  as- 
signment where  consent  expressly  required;  18  L.R.A.  482,  on  partnership  in- 
terest in  property  as  complete  or  full  ownership  for  purposes  of  insurance. 

Distinguiahed  in  Walton  y.  Agricultural  Ins.  Co.  116  N.  Y.  317,  5  L.R.A.  677, 
22  N.  £.  443,  holding  policy  on  barn  owned  by  husband,  issued  to  husband  and 
wile,  voided  by  conveyance  without  notice  to  wife  through  third  person. 
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« Condition  as  to  Interest  of  Insured. 

Cited  in  Webster  v.  Dwelling  House  Ins.  Co.  53  Ohio  St  558,  53  A.  S.  IL 
658,  30  L.R.A.  719,  42  N.  £.  546,  holding  that  policy  on  homestead  issued  to 
husband  and  wife  jointly  not  voided  by  fact  that  wife  is  sole  owner  of  property  > 
Warren  v.  Springfield  F.  &  M.  Ins.  Co.  13  Tex.  Civ.  App.  466,  35  S.  W.  810, 
holding  policy  issued  to  husband  on  homestead  built  with  community  funds  not 
void  because  situated  upon  wife's  separate  property. 

22  AM.  REP.  SOS,  HEYNER  v.  COWDEN,  27  OHIO  ST.  292. 
Admissibility  of  evidence  of  pecuniary  ability  as  affecting  punitive  dam- 
ages. 

Cited  in  Barkly  v.  Copeland,  74  Cal.  1,  5  A.  S.  R.  413,  15  Pac.  307,  holding 
that  in  action  for  slander  evidence  of  financial  standing  of  defendant  is  ad- 
missible; Sexson  v.  Hoover,  1  Ind.  App.  65,  27  N.  £.  105,  holding  evidence  of 
defendant's'  financial  condition  admissible  in  action  for  malicious  prosecution; 
Watson  V.  Watson,  53  Mich.  168,  51  A.  R.  Ill,  holding  that  in  action  for  se- 
duction evidence  of  what  defendant  had  told  plaintiff  he  was  worth,  is  in- 
competent;  Stribley  v.  Welz,  8  Ohio  C.  C.  571,  holding  evidence  of  defendant's 
wealth  and  social  position  admissible  in  breach  of  promise  of  marriage  action; 
Hendricks  v.  Fowler,  16  Ohio  C.  C.  597,  holding  evidence  of  defendant's  wealth 
admissible  in  action  for  assault  and  battery;  Cosgriff  Bros.  v.  Miller,  10  Wyo. 
190,  98  A.  S.  R.  977,  68  Pac  206,  holding  that  proper  to  inquire  into  pecuniary 
conditions,  in  cases  of  tort  where  exemplary  damages  are  claimed. 

Cited  in  reference  notes  in  30  A.  R.  814,  on  exemplary  damages  in  action  for 
assault;  33  A.  R.  377;  2  A.  S.  R.  289, — on  admissibility  of  evidence  of  defend- 
ant's pecuniary  condition  in  action  for  slander. 

Cited  in  notes  in  67  A.  D.  565,  on  admissibility  of  evidence  of  defendant's 
wealth  in  action  for  libel  or  slander;  8  £.  R.  C.  375,  on  necessity  of  alleging 
and  proving  special  damage  in  libel  and  slander. 
language  libelous  per  se. 

Cited  in  Pfitzinger  v.  Dubs,  12  C.  C.  A.  399,  24  U.  S.  App.  376,  64  Fed.  696, 
holding  published  article  reading  "you  cannot  get  P,"  down  any  lower  than  he 
is — ^you  can't  spoil  a  rotten  egg,"  is  libelous  per  se;  Mauk  v.  Brundage,  68 
Ohio  St.  89,  62  L.R.A.  477,  67  N.  E.  162,  holding  published  sUtement  by  board 
of  health,  charging  to  physician  numerous  deaths  as  result  of  negligence  in 
attending  child  birth  cases,  libelous  per  se. 

Cited  in  reference  notes  in  12  A.  D.  46,  on  actionability  of  words  charging 
minister  with  drunkenness;  14  A.  S.  R.  878;  18  A.  S.  R.  521,— on  actionable 
words  in  libeL 

Cited  in  note  in  116  A.  S.  R.  816,  on  character  of  words  as  libelous  per  se 
which  impute  lack  of  knowledge,  skill,  or  integrity  in  regard  to  business. 

Distinguished  in  Landis  v.  Caylor,  5  Ohio  N.  P.  216,  holding  words  eharging 
drunkenness  and  arrest  therefor,  not  actionable  per  se. 

22  AM.  RBP.  SOT,  GHARIiTON  t.  MILLSR,  27  OHIO  ST.  298. 
Divorce  as  revoking  will. 

Cited  in  Re  Brown,  139  Iowa,  219,  117  N.  W.  260,  to  the  point  that  divorce 
of  testator  from  wife  does  not  revoke  will;  Donaldson  v.  Hall,  106  Minn.  502, 
130  A.  S.  R.  621,  20  L.R.A.(N.S.)  1073,  119  N.  W.  219,  16  A.  &  E.  Ann.  Cas. 
641,  holding  that  divorce  does  not  revoke  previously  executed  wilL 
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CSted  in  reference  note  in  40  A.  R.  187,  on  husband's  bequest  to  wife  as  af- 
fected by  subsequent  divorce  for  her  fault. 

Cited  in  notes  in  107  A.  S.  R.  593,  on  implied  revocation  of  will  by  divorce; 
60  L.R.A  943,  on  effect  of  lapse  of  time  between  divorce  and  testator's  death  as 
question  of  revocation  of  gift  by  will;  69  L.R.A.  942,  on  effect  of  divorce  to  re- 
voke gift  by  will  when  legatee  is  mentioned  by  name;  130  Am.  St.  R.  632,  634, 
on  implied  revocation  of  will  from  change  in  condition  and  circumstances  of 
testator  other  than  marriage  or  birth  of  issue. 

Distinguished  in  Lansing  v.  Haynes,  95  Mich.  16,  35  A.  S.  R.  545,  54  N.  W. 
699,  holding  that  absolute  divorce  procured  by  wife,  and  husband's  conveyance  to 
her  of  hrge  share  of  his  estate,  revoked  prior  will  by  implication;  Jones's  Es- 
tate, 35  Pittsb.  L.  J.  N.  S.  21,  34  Pittsb.  L.  J.  N.  S.  365,  29  Pa.  Co.  Ct.  593 
(dissenting  opinion),  majority  holding  that  bequest  "to  my  wife  M.  J.  B.'* 
made  after  wife  had  withdrawn  from  testator's  house  not  revoked  by  impli- 
cation by  absolute  divorce  subsequently  procured  by  wife  at  her  own  instance 
(afllrmed  in  211  Pa.  364,  69  L.R.A.  940,  60  Atl.  915,  3  A.  &  E.  Ann.  Cas.  221). 

22  AM.  REP.   812,  FUIiliER  t.   ST£IGLITZ,   27   OHIO  ST.   855. 
Bight  to  set-off «  Set-off  as  limited  to  liquidated  demands. 

Cited  in  Needham  v.  Pratt,  40  Ohio  St.  186,  holding  that  in  action  founded 
on  contract  any  cause  of  action  arising  on  contract,  whether  liquidated  or  un- 
liquidated demand,  may  be  set  off;  Gelhaus  v.  Allemania  Loan  &  Bldg.  Asso. 
4  Ohk)  N.  P.  255,  to  point  that  set  off  is  not  limited  to  liquidated  demands. 

Cited  in  note  in  23  L.R.A.  307,  on  set-off  against  assigned  claim  of  debtor's 
demand  against  assignor  where  rights  become  fixed. 
—Effect  of  immatarity  of  claim  at  time  insolvency  occurs,  on  right. 

Cited  in  Mattox  v.  Cady,  Fed.  Cas.  No.  9,301,  holding  that  under  United  States 
bankrupt  law  claims  set  up  as  set-offs  are,  if  mutual  debts,  allowed  whether 
matured  or  not;  SUdler  v.  First  Nat.  Bank,  22  Mont.  190,  74  A.  S.  R.  582,  56 
Pac.  Ill,  holding  that  debtor  of  insolvent  bank  cannot  have  immatured  oertifi- 
eate  of  deposits  set-off  against  his  debt;  Columbia  Nat.  Bank  v.  German  Nat. 
Bank,  56  Neb.  803,  77  N.  W.  346,  holding  that  bank  cannot  set  off  against 
inaolvenfs  deposit,  immatured  claim,  as  against  holder  of  check;  Oatman  v. 
Batavian  Bank,  77  Wis.  501,  20  A.  S.  R.  136,  46  N.  W.  881,  holding  that  bank 
cannot  set  off  against  insolvent's  deposit,  claim  not  due. 

Cited  in  note  in  17  L.RJL  460,  on  effect  of  immaturity  of  claim  against  in- 
solvent at  time  of  insolvency  on  right  of  set-off. 

IMstinguished  in  St.  Louis  Nat  Bank  v.  Gay,   101  Cal.  286,  35  Pac   876, 
holding  that  note  not  due  when  notice  of  assignment  received,  may  be  set-off 
against  insolvent's  claim,  if  matured  before  action  commenced  on  insolvent's 
claim. 
—Right  to  set-off  debt  due  estate  against  distribntiTe  share. 

Cited  in  Ellis's  Account,  5  Ohio  N.  P.  207,  holding  that  administrator  may 
retain  out  of  distributive  share  of  heir  or  legatee  amount  equal  to  his  in- 
debtedness to  estate. 
—  When  non-negotiable  note  is  not  subject  of  set-off. 

Cited  in  Whims  ▼.  Grove,  1  Ohio,  C.  C.  98,  holding  that  non-negotiable  note 
assigned  before  maturity  not  subject  to  setroff  of  claim  against  payee,  pur- 
ehased  before  maturity  and  after  note  assigned. 
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Cited  in  reference  note  in  74  A.  S.  R.  600,  on  aseigneee  of  non-negotiable 
elaim  taking  subject  to  right  of  set-off. 
—  Defect  in  title  as  set-off  a^rainst  porchaae  money  note. 

Distinguished  in  WilUams  v.  Neely,  69  L.RJL  232,  67  C.  C.  A.  171,  134  Fed. 
1,  to  point  that  defense  of  defect  in  title  in  action  on  purchase  money  note  is 
not  based  upon  set-off  or  recoupment. 
Extraterritorial  effect  of  assignment  for  creditors. 

Cited  in  Johnson  v.  Sharp,  31  Ohio  St.  611,  27  A.  R.  529,  holding  assign- 
ment, executed  in  one  state,  of  property  situate  in  another,  effectual  to  pass 
title  to  assignee  as  against  subsequent  attaching  creditors;  Segnitz  y.  Garden 
City  Bkg.  &  T.  Co.  107  Wis.  171,  81  A.  S.  R.  830,  60  L.RJL  327,  83  N.  W.  327, 
holding  that  voluntary  common  law  assignment,  good  where  made,  carries 
title  to  personal  property,  wherever  situate;  McNicolI  v.  Ives,  3  Ohio  N.  P. 
6,  to  point  that  immovable  property  is  exclusively  subject  to  laws  of  state 
where  situate. 

Cited  in  reference  note  in  26  A.  R.  442,  on  effect  of  assignment  for  benefit  of 
creditors  by  insolvent  residing  in  another  state. 

Cited  in  notes  in  12  A.  D.  474,  on  validity  of  transfer  of  property  in  an- 
other jurisdiction;  78  A.  D.  596,  on  extraterritorial  effect  of  assignments  for 
benefit  of  creditors;  88  A.  D.  311,  on  power  of  executor's  assignee  to  sue  in 
foreign  courts;  55  A.  R.  133,  on  extraterritorial  effect  of  transfers  of  personal 
property;  3  L.R.A.  702,  on  what  law  governs  validity  of  voluntary  assign- 
ment; 23  IjJRJl,  34,  on  extraterritorial  effect  of  voluntary  assignment  for 
creditors  to  transfer  property  out  of  state. 
Extraterritorial  rights  of  receiver. 

Cited  in  Merchants'  Nat  Bank  v.  McLeod,  38  Ohio  St  174,  holding  that 
foreign  receiver  of  insolvent  railroad  may  as  such  maintain  action  here  to  re- 
cover possession  of  rolling  stock. 

89  AM.  REP.  S21,  GOODAI^  t.  FENNEIiL,  87  OHIO  ST.  486. 
When  statute  cannot  be  given  retrospectiTe  operation. 

Cited  in  McGee  v.  San  Jose,  68  Cal.  91,  8  Pac.  641,  holding  that  legislature 
cannot  enact  statute  which  changes  terms  of  existing  contract  for  street  work; 
State  ex  rel.  Cunningham  v.  Helms,  136  Ind.  122,  35  N.  E.  893,  holding  that 
statute  which  so  affects  remedy  as  substantially  to  even  lessen  value  of  exist- 
ing contract  is  unconstitutionaJ ;  Peters  v.  McWilliams,  36  Ohio  St  155,  hold- 
ing that  statute  cannot  be  given  retrospective  effect  so  as  to  impair  or  divest 
any  vested  rights;  Gray  v.  Toledo,  80  Ohio  St  445,  89  N.  E.  12;  Bader  v. 
Cincinnati,  P.  &  V.  R.  Co.  61  Ohio  St  471,  56  N.  E.  194,— holding  that  statute 
will  not  be  given  retrospective  effect  to  impair  obligation  of  contract  . 
"When  city  liable  for  contract  payable  out  of  special  assessments. 

Distinguished    in    Cincinnati   v.    Dickmeier,   31   Ohio   St   242,   holding    that 
city,  which  agrees  to  pay  specified  sum  for  street  improvement,  in  assessments 
upon  abutting  property,  is  liable  for  amount  in  excess  of  sum  legally  charge- 
able on  such  property. 
Power  of  municipality  to  tax. 

Cited  in  note  in  2  L.RJL  284,  on  power  of  municipal  corporation  to  tax. 

88  AM.  RBF.  888,  FOSDIGK  t.  GRBXINB:,   87   OHIO  ST.   484. 
Bailment  of  bonds. 

Cited  in  CUrk  v.  Gault,  77  Ohio  St  497,  83  N.  E.  900,  holding  that  ra- 
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delivery  of  books  of  same  issue,  though  not  identical  bonds  satisfies  contract 
of  borrower  to  redeliver  same  bonds  or  bonds  of  same  class. 

Cited  in  notes  in  10  A.  D.  491,  on  liability  of  bailee;  94  A.  S.  R.  218,  on 
distinction  between  absolute  sales  and  bailment. 

22  AM.  REP.  S40,  PENNYWIT  v.  FOOTE,  27   OHIO  ST.  600. 

lUght  to  inquire  into  foreign  court's  Jurisdiction  to  render  Judgment. 

Cited  in  Forsyth  v.  Barnes,  228  111.  326,  81  N.  K.  1028,  10  A.  &  E.  Ann.  Cas. 
710,  holding  that  court  may  inquire  into  jurisdiction  of  court  of  another  state 
to  render  judgment  though  record  discloses  jurisdictional  facts;  Reed  v.  Reed, 
f2  Mich.  117,  50  A.  R.  247,  17  N.  W.  720,  holding  that  extraterritorial  judicial 
proceeding  may  be  impeached  though  prima  facie  regular;  Re  Norton,  32  Misc. 
224,  66  N.  Y.  Supp.  317;  Sipes  v.  Whitney,  30  Ohio  St.  69;  Spier  v.  Corll,  33 
Ohio  St.  236, — ^holding  that  in  action  on  foreign  judgment  jurisdiction  of  court 
rendering  same  may  be  inquired  into;  Cross  v.  Armstrong,  44  Ohio  St.  613, 
10  X.  E.  160;  Kingsborough  v.  Towsley,  56  Ohio  St.  450,  47  N.  E.  541,— holding 
competent  in  action  on  foreign  judgment  to  contradict  record  as  to  jurisdictional 
facts;  Scripps  v.  Wayne  Probate  Judge,  131  Mich.  265,  100  A.  S.  R.  614,  90  N. 
W.  1061,  to  point  that  jurisdiction  of  court  rendering  foreign  judgment  may  be 
inquired  into;  Scobey  v.  Gano,  35  Ohio  St.  550,  to  point  that  court's  jurisdic- 
tion may  be  inquired  into  in  collateral  proceeding  when  record  does  not  show 
express  finding  of  jurisdiction. 

Cited  in  notes  in  26  A.  R.  28,  on  effect  given  to  judgments  of  other  states; 
4  L.RA.  132,  on  what  records  the  full  faith  and  credit  clause  of  the  United 
States  Constitution  applies  to. 

Validity  of  Judgment  resting  upon  unautliorized  appearance  of  attorney. 
Cited  in  Reynolds  v.  Fleming,  30  Kan.  106,  46  A.  R.  86,  1  Pac.  61,  holding 
that  judgment  resting  upon  unauthorized  appearance  of  attorney  is  void. 

Cited  in  notes  in  75  A.  D.  150,  as  to  whether  foreign  judgment  on  unauthorized 
appearance  by  attorney  is  void,  voidable,  or  conclusive;  21  LJI.A.  857,  859,  860, 
on  effect  of  judgment  of  foreign  country  or  sister  state  obtained  on  unauthorized 
appearance  by  attorney. 

Disapproved  in  Scott  v.  Royston,  223  Mo.  568, 123  S.  W.  454,  holding  judgment 
void  on  its  face  because  of  lack  of  jurisdiction  not  subject  to  collateral  attack 
where  attorney  appears  of  record  for  adult  parties  in  ex  parte  proceeding 
without  their  consent. 

Voluntary  submission  of  subject  matter  as  waiver  of  court's  Jurisdiction. 
Distinguished  in  Re  Crawford,  68  Ohio  St.  58,  96  A.  S.  R.  648,  67  N.  E.  156, 
holding  that  parties  who  voluntarily  submit  subject-matter  to  court  of  jurisdic- 
tion waive  objection  that  cause  was  taken  thereto  from  inferior  court  without 
jurisdiction. 
Docket  entry  as  establishing  Justice's  Jurisdiction. 

Cited  in  Smalley  v.  Lightall,  37  Mich.  348,  holding  that  justice  jurisdiction 
not  established  by  docket  entry,  to  exclusion  of  contrary  proof  when  return  does 
not  show  personal  service. 

82  AM.  REP.  S62,  CONGER  v.  ATWOOD,  28  OHIO  ST.  184. 
Bight  of  widow  to  ''mansion-liouse." 

Cited  in  note  in  40  L.R.A.  336,  on  right  to  rents  on  lease  of  intestate's  prop- 
erty. 

Am.  Rep.  Vol.  XVI.— 15. 
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Disapproved  in  Davis  v.  Lowden,  56  N.  J.  Eq.  126,  38  Atl.  648,  holding  widow 
not  entitled,  under  right  of  quarantine,  to  receive  rents  from  portion  of  '*man- 
sion"  occupied  by  tenant. 

—  Effect  of,  on  liability  for  taxes,  etc. 

Cited  in  Spinning  v.  Spinning,  43  N.  J.  Eq.  215,  10  Atl.  270,  holding  that  widow 
who  occupies  mansion-house  before  dower  is  assigned  is  not  chargeable  with 
taxes,  mortgage  interest  or  repairs,  but  is  with  water  rents. 
When  action  maintainable  against  executor  as  such. 

Cited  in  Van  Slooten  v.  Wheeler,  76  Hun,  55,  27  N.  Y.  Supp.  666,  holding 
action  maintainable  against  executor  a^  such  for  restoration  of  property  wrong- 
fully inducted  as  assets;  Penny  y.  Croul,  87  Mich.  15,  13  L.R.A.  83,  49  N.  W. 
311,  to  point  that  action  may  be  maintained  against  executor  as  such  to  recover 
property  not  rightfully  included  as  assets  of  testator;  Crawford  v.  Nassoy,  55 
App.  Div.  433,  67  N.  Y.  Supp.  108,  to  point  that  action  lies  against  adminis- 
trator for  articles  specified  by  statute  "to  remain  in  widow's  possession." 

Cited  in  note  in  51  X<*R>A.  266,  on  capacity  in  which  an  executor  or  admin- 
istrator  may  be  sued  for  conversion. 

Personal  liability  of  assignee  In  InsolTcncy  who  elects  to  occupy  premises 
leased  to  assignor. 

Cited  in  Morrison  v.  Bruce,  1  Ohio  N.  P.  106,  holding  that  assignee  who  elects 
to  occupy  premises  leased  to  assignor,  becomes  personally  liable  under  covenants 
of  lease. 

lilabllity  of  executor  or  administrator « Upon  obligation  created  against 
estate. 

Cited  in  Kelley  v.  Kelley,  84  Fed.  420,  holding  executors  de  son  tort  person- 
ally liable  upon  obligations  created  against  estate,  though  done  bona  fide;  Lucht 
V.  Behrens,  28  Ohio  St.  231,  22  A.  R.  378,  holding  general  assets  of  testator  not 
liable  for  money  borrowed  for  and  used  in  carrying  on  testator's  business,  with- 
out authority,  althoufrh  in  good  faith;  Thomas  v.  Moore,  52  Ohio  St.  200,  39 
N.  E.  803,  holdms:  administrator  personally  liable  upon  contract  with  attorney 
for  services  rendered  estate. 

—  For  assets  received  In  official  capacity. 

Cited  in  Newcomb  v.  Burbank,  146  Fed.  400,  holding  administrator  liable  to 
true  owner  for  property  received  as  administrator  and  held  as  assets;  Kothman 
V.  Markson,  34  Kan.  542,  9  Pae.  218,  holding  administrator  who  charges  him- 
self with  rents  received,  as  assets,  estopped  to  deny  that  they  are  assets; 
Fidelity  A  D.  Co.  v.  Texas  Land  &  Mortg.  Co.  40  Tex.  Civ.  App.  489,  90  S.  W.  197, 
holding  that  administratrix  liable  for  rental  value  of  property  replevied  by  her 
In  her  official  capacity  though  it  afterwards  develop  that  they  were  not  assets 
of  estate;  Stewart  v.  Smiley,  46  Ark.  373,  to  point  that  administrator  accounts, 
as  assets,  rents  collected  without  right,  not  by  force  of  statutory  requirement, 
but  because  of  agreement  to  do  so;  Jones  v.  Kilbreth,  49  Ohio  St.  401,  31  N.  E. 
346,  to  point  t>>at  one  is  liable  for  property  which  comes  into  his  hands  in  his 
fiduciary  capacity. 

22  AM.  REP.  370,  FOX  v.  REEDER,  28  OHIO  ST.  181,  Reaffirmed  on 

later  appeal  In  40  Ohio  St.  184. 
Effect  of  negligence  in  prosecuting  action,  on  lis  pendens. 

Cited  in  Redfleld  v.  Ystalyfera  Iron  Co.  110  U.  8.  174,  28  L.  ed.  109,  8  Sup, 
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Ct  Rep.  670;  Tinsley  v.  Rice,  105  Ga.  285,  31  S.  E.  174;  Bridger  v.  Exchange 
Bank,  126  Ga,  821,  115  A.  S.  R.  118,  8  L.R.A.(N.S.)  463,  66  S.  E.  97,— holding 
that  protection  afforded  under  rule  relating  to  lis  pendens  may  be  lost  by  failure 
to  prosecute  action  with  due  diligence;  Moore  v.  Ogden,  35  Ohio  St.  430,  holding 
that  as  between  parties  decree  of  foreclosure  is  lis  pendens  though  five  years 
elapse  without  issuing  order  of  sale;  Clark  v.  Potter,  32  Ohio  St.  49,  to  point  that 
n^ligence  in  enforcing  foreclosure  decree  takes  away  its  benefit  as  lis  pendens 
as  against  innocent  purchasers;  Rankin  v.  Hannan,  37  Ohio  St.  113,  to  point  that 
decree  for  sale  of  land  is  lis  pendens  while  parties  thereto  live. 

Cited  in  reference  note  in  43  A.  S.  R.  246,  on  effect  of  laches  in  prosecution  of 
rait  on   lis  pendens. 

Cited  in  notes  in  46  A.  D.  528,  on  lis  pendens;  2  L.R.A.  50,  on  prosecution  of 
lis  pendena  aa  notice. 

2S  AM.  lUSP.  378,  LUCHT  v.  B£HRENS,  28  OHIO  ST.  281. 

Liability   of   administrator  who   conducts   decedent's   business    without 
authority. 

Cited  in  Mathews  v.  Sheehan,  76  Conn.  654,  100  A.  S.  R.  1017,  57  Atl.  694, 
holding  that  administrator  who  carries  on  speculative  account  belonging  to  in- 
testate is  liable  for  losses,  though  done  bona  fide  and  for  benefit  of  estate;  Re 
Sharp,  5  Dem.  516;  Campbell  v.  Faxon,  73  Kan.  676,  5  L.R.A.(N.S.)  1002,  85 
Pte.  760, — holding  that  administrator  who  conducts  decedent's  business  without 
•nthority  is  individually  bound  for  contracts  of  business. 

Cited  in  notes  in  86  A.  D.  602,  on  carrying  on  of  partnership  by  representative 
of  deceased  partner;  78  A.  S.  R.  196,  on  power  of  executors  to  carry  on  dece- 
dent's business;  12  £.  R.  C.  45,  on  executor's  right  to  carry  on  business  of 
testator. 

Liability  of  general  estate  for  trade  debts  where  decedent's  business  Is 
carried  on  under  provision  of  will. 

Cited  in  Cook  v.  Rogers,  3  Fed.  69,  holding  that  provision  in  will  of  deceased 
partner  that  his  executor  shall  continue  his  partnership  interest  does  not  render 
general  estate  liable  for  partnership  debts;  Delaware,  L.  &  W.  R.  Co.  v.  Gil- 
bert, 44  Hun,  201;  Frey  v.  Eishenhardt,  116  Mich.  160,  74  N.  W.  501,— holding 
that  trade  debts  will  only  reach  trade  assets  when  executor  carries  on  business 
nnder  authority  of  will;  McArdle  v.  West  Philadelphia  Title  &  T.  Co.  42  W.  N. 
C  236,  7  Fa.  Super.  Ct.  328,  holding  testator's  general  estate  not  liable  for  debts 
eontracted  in  carrying  on  of  business  by  executor  under  provisions  of  will;  Smith 
▼.  Aycr,  101  U.  S.  320,  25  L.  ed.  955,  to  point  that  direction  that  executor  shall 
*  earry  on  decedent's  business  will  not  render  general  assets  liable  for  trade 
debts. 
Power  of  administrator  or  executor  to  create  debt  binding  upon  estate. 

Cited  in  McBride  v.  Brucker,  5  Ohio  C.  C.  12,  holding  that  administrator  can- 
not bind  assets  of  estate  for  payment  of  attorney's  services;  West  v.  Dean,  15 
Ohio  C.  C.  261,  holding  that  administrator  cannot  buy  property  chattel  mort- 
gaged to  estate  and  bind  estate  for  purchase  price. 

Cited  in  note  in  78  A.  S.  R.  201,  on  powers  of  executors  as  to  new  contracts. 
—By  giving  note. 

Cited  in  Boggs  v.  Wann,  58  Fed.  681,  holding  that  executor  has  no  power  to 
eODtraet  debt  and  bind  estate  by  giving  notes;  Mellen  v.  West,  5  Ohio  C.  C.  80, 
holding  that  administrator  cannot  create  debt  against  estate  by  giving  note  for 
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attorney's  services;  Curtis  v.  National  Bank,  39  Ohio  St.  579,  holding  that 
administrator  iias  no  power  to  bind  estate  of  his  intestate  by  negotiable  note 
given  by  him  as  administrator. 

lilablllty  of  assignee  who  occupies  premises  leased  to  insolvent. 

Cited  in  Morrison  v.  Bruce,  1  Ohio  N.  P.  106,  holding  that  assignee  for  bene- 
fit of  creditors  who  elects  to  occupy  premises  leased  to  assignee  becomes  person- 
ally liable  under  covenants  of  lease. 

22  AM.  REP.  387,  HARVEY  v.  GHIIiDS,  28  OHIO  ST.  S19. 
What  constitutes  partnership. 

Cited  in  Omaha  &  G.  Smelting  &  Ref.  Co.  v.  Rucker,  6  Colo.  App.  334,  40  Pac. 
853,  on  what  constitutes  partnership;  Morgan  v.  Farrel,  58  Conn.  413,  18  A.  S. 
R.  282,  20  Atl.  614,  holding  agreement  by  manufacturer  with  inventor  to  make 
machines  to  supply  orders  and  pay  inventor  one  half  gross  profits,  not  partner- 
ship; Gibson  Co.  v.  Carlisle,  1  Ohio  N.  P.  398;  Merchants*  Nat.  Bank  v.  Little, 
4  Ohio  C.  C.  195, — holding  that  test  of  partnership  is  authority  of  each  en- 
gaged in  joint  business  to  act  as  agent  for  other;  Bell  v.  Pistorius^  18  Ohio  C. 
C  73,  holding  employment  of  coachman  by  several  families  jointly,  for  sev- 
eral service,  not  partnership  employment;  Valentine  v.  Hickle,  39  Ohio  St.  19, 
holding  that  agreement  to  purchase  cattle  on  individual  credit  to  be  afterwards 
taken  as  joint  venture  at  option  of  others  than  purchaser,  does  not  constitute 
those  electing  to  accept  option,  partners  as  to  purchase. 

Cited  in  notes  in  115  A.  S.  R.  405,  on  what  constitutes  a  partnership;  115  A. 
S.  R.  414,  on  necessity  for  intent  on  part  of  alleged  partners  to  form  partner- 
ship to  the  formation  of  the  partnership;  115  A.  8.  R.  417,  418,  on  necessity  to 
existence  of  partnership  that  mutual  agency  exist  among  the  parties;  18  L.R.A. 
(N.S.)  1072-1074,  on  agency  test  of  partnership  liability;  18  LJLA.(N.S.) 
1070,  on  passing  of  old  and  advent  of  new  test  of  partnership  liability. 
—  Sharing  in  profits. 

Cited  in  Fechteler  v.  Pahn  Bros.  &  Co.  66  C.  C.  A.  336,  133  Fed.  462,  holding 
sharing  on  profits,  at  most,  only  evidence  of  partnership;  Culley  v.  Edwards,  44 
Ark.  423,  51  A.  R.  614;  Beecher  v.  Bush,  45  Mich.  188,  40  A.  R.  465,  7  N.  W. 
785, — holding  participation  in  profits  alone  not  test  of  partnership;  Johnson  v. 
Rothschilds^  63  Ark.  518,  41  S.  W.  996,  holding  sharing  in  profits  is  evidence  of 
partnership;  Le  Fevre  v.  Castagnio,  5  Colo.  564,  holding  that  interest  in  profits 
as  means  of  compensation  does  not  make  one  partner;  Dutcher  v.  Buck,  96  Mich. 
160,  20  L.R.A.  776,  55  N.  W.  676,  holding  partnership  created  between  landowner 
and  one  cutting  timber  under  contract  for  equal  division  of  profits;  Parchen  , 
V.  Anderson,  5  Mont.  438,  51  A.  R.  65,  5  Pac.  588;  Gibson  v.  Smith,  31  Neb. 
354,  47  N.  W.  1052, — ^holding  participation  in  profits  of  business  not  necessarily 
decision  of  question  of  partnership;  Second  Nat.  Bank  v.  Messinger,  13  Ohio 
C.  C.  561,  holding  that  sharing  in  profits  as  consideration  for  loan  and  further 
endorsement  of  business  paper  constitutes  partnership;  Willis  v.  Crawford,  38 
Or.  522,  53  L.R.A.  904,  63  Pac.  985,  holding  that  agreement  between  two  attor- 
neys not  partners  to  conduct  litigation  for  third  party  and  divide  fees  does  not 
constitute  partnership;  Boston  &  C.  Smelting  v.  Smith,  13  R.  I.  27,  43  A.  R.  3, 
holding  that  sharing  profits  does  not  constitute  lender  partner. 

Cited  in  notes  in  49  A.  R.  255,  on  participation  in  profits  as  rendering  the 
participator  a  partner;  58  A.  R.  101,  103,  104,  on  participation  in  profits  for 
use  of  money  as  constituting  partnership;   18  L.R.A.(N.S.)    1004,  on  net-profit 
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rale  as  test  of  existence  of  partnership;  18  LJl.A.(N.S.)   1059,  on  creation  of 
partnership  liability  by  taking  profits  as  compensation  for  loans. 

Liability  of  partner  on  contracts,  of  another. 

Cited  in  notes  in  88  A.  S.  R.  222,  on  power  of  <me  partner  to  limit  other 
partner's  authority  to  act  for  firm;  18  LJR.A.(N.S.)  983,  on  force  and  effect  of 
partnersMp  contracts. 

22  AM.  REP.   898,  FERRELIi  t.  MAXWEIili,   28  OHIO  ST.   383. 
Oontract  of  indemnity  as  within  statute  of  frauds. 

Cited  in  Hartley  v.  Sandford,  66  N.  J.  L.  627,  55  L.R.A.  206,  50  Atl.  454; 
Waterman  v.  Resseter,  45  111.  App.  155, — holding  that  guaranty  of  indemnity  to 
surety  is  within  statute;  Gansey  v.  Orr,  173  Mo.  532,  73  S.  W.  477,  holding 
promise  to  indemnify  against  loss,  one  urged  to  make  certain  investment,  with- 
in statute;  Jones  v.  Bacon,  72  Hun,  506,  25  N.  Y.  Supp.  212,  holding  that  prom- 
ise of  indemnity  to  indorser  of  note  of  third  party  is  not  within  statute. 

Cited  in  reference  note  in  65  A.  S.  R.  835,  on  statute  of  frauds  as  to  agree- 
ments between  cosureties. 

Cited  in  notes  in  95  A.  D.  259,  on  application  of  statute  of  frauds  to  promise 
to  indenmify,  or  pay  another's  debt;  42  A.  S.  R.  187,  197,  on  contracts  of  in- 
demnity within  statute  of  frauds;  39  L.R.A.  378,  on  effect  of  statute  of  frauds 
upon  contracts  between  sureties  to  fix  their  shares  of  liability. 

22  AM.  REP.   8»7,  THE  PETREIj  v.  DUMONT,   28   OHIO  ST.   602. 
Jarisdictlon  of  state  courts  to  enforce  maritime  liens. 

Cited  in  The  Willapa,  25  Or.  71,  34  Pac.  689,  holding  that  state  courts  have 
no  jurisdiction  to  enforce  by  proceedings  in  rem  liens  for  supplies  furnished 
vessel  in  her  home  port. 

Cited  in  reference  notes  in  4  A.  S.  R.  278,  on  jurisdiction  in  personam  in 
United  States  courts;  16  A.  S.  R.  297,  on  exclusive  jurisdiction  of  admiralty 
courts;  28  A.  S.  R.  148,  on  jurisdiction  of  admiralty  courts;  38  A.  S.  R.  804, 
on  jurisdiction  over  navigable  waters  within  state  limits. 

D  sapproved  Atlantic  Works  v.  The  Glide,  157  Mass.  526,  34  A.  S.  R.  305,  33 
N.  £.  163,  holding  that  state  court  has  jurisdiction  to  enforce  in  rem,  lien  cre- 
ated by  statute  for  repairs  upon  vessel  at  home  port. 
—  Shipbuilder's  liens. 

Cited  in  Davis  v.  Mason,  44  Ark.  553,  holding  that  state  courts  have  juris- 
diction to  enforce  ship  builder's  lien;  contracts  for  ship  building  being  non- 
mtritime;  Globe  Iron  Works  Co.  v.  The  John  B.  Ketcham,  100  Mich.  583,  43 
A.  8.  R.  464,  59  N.  W.  247,  holding  that  state  court  has  jurisdiction  to  enforce 
Hen  for  material  furnished  in  construction  of  vessel  before  launched. 

Cited  in  note  in  70  L.R.A.  408,  on  implied  lien  for  supplies  furnished  vessel 
in  home  port. 
Shipbuilders'  liens  as  maritime  liens. 

Cited  in  Globe  Iron  Works  v.  The  John  B.  Ketcham,  100  Mich.  583,  43  A.  S.  R, 
464,  59  N.  W.  247,  holding  contracts  for  shipbuilding  and  materials  furnished 
therefore  are  nonmaritime. 

Cited  in  notes  in  66  L.R.A.  217,  on  admiralty  jurisdiction  of  contracts  for 
building  ships;  64  L.R.A.  221,  on  admiralty  jurisdiction  of  contracts  for  re- 
pairing and  outfitting  ships. 
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29  AM.  REP.  408,  STEWART  t.  HARRIMAN,   56  N.  H.  95. 
Competency  of  witness  to  will. 

Cited  in  Baker  v.  Bancroft,  79  Ga.  672,  5  S.  £.  46,  holding  that  one  named  a* 
sole  executor  in  will  is  not  incompetent  attesting  witness  thereto;  Haitt  y.  Mc- 
CoUey,  171  Ind.  91,  85  N.  E.  772,  holding  executor,  not  personally  interested  in 
transmitted  property,  competent  witness  to  will;  Hodgman  y.  Kittredge,  67 
N.  H.  264,  68  A.  S.  R.  661,  32  Atl.  158,  holding  husband  incompetent  as  witness 
to  will  under  which  wife  is  devisee  or  legatee;  Vrooman  v.  Powers,  47  Ohio 
St.  191,  8  L.R.A.  39,  24  N.  £.  267,  holding  legatee  incompetent  as  witness  to 
nuncupative  will. 

Cited  in  reference  notes  in  30  A.  S.  R.  882,  on  competency  of  witnesses;  65 
A.  S.  R.  54,  on  competency  of  attesting  witness  to  will. 

Cited  in  note  in  77  A.  8.  R.  467,  on  competency  of  executors  and  their  wives 
as  witnesses  to  will. 
Meaning  of  word  "vest." 

Cited  in  Thornton  v.  Zea,  22  Tex.  Civ.  App.  509,  55  S.  W.  798,  to  point  that 
word  "vest"  means  "to  give  inmiediate  fixed  right  of  present  or  future  enjoy- 
ment." 
Construction  of  statute  after  revision. 

Cited  in  Pierce  v.  Burroughs,  59  N.  H.  512;  Page  v.  Whidden,  59  N.  H.  607, 
to  point  that  exception  contained  in  enlarging  statutes  will  not  be  construed 
so  as  to  narrow  former  boundaries;  Knight  v.  Boilings,  73  N.  H.  495,  63  Atl. 
38;  Harriman  y.  Moore,  74  N.  H.  277,  67  Atl.  225,  to  point  that  mere  change 
of  phraseology  shall  not  be  deemed  change  of  law  unless  intent  to  work  change 
evident. 

29  AM.  REP.  416,  FIRST  NAT.  BANK  t.  PETERBOROUGH,  56  N.  H. 

Power  of  state  to  tax  surplus  and  undivided  profits  of  national  bank. 

Cited  in  Strafford  Nat.  Bank  v.  Dover,  58  N.  H.  316,  holding  that  surplus  fund 
which  national  bank  is  required  to  reserve  from  net  profits  is  not  excluded  in 
valuation  of  shares  for  taxation. 

Cited  in  notes  in  69  A.  S.  R.  42,  on  state  taxation  of  surplus  funds  of  national 
bank;  96  A.  D.  295,  296;  45  LJEt.A.  740;  3  LJlwA..(N.S.)  585,— on  state  taxation 
of  capital  of  national  banks. 

Distinguished  in  Covington  City  Nat.  Bank  v.  Covington,  21  Fed.  484,  hold- 
ing that  undivided  profits  of  national  bank  are  subject  of  tax  separable  and 
separate  from  shares  of  stock. 

22   AM.   REP.   482,   HIBBARD  v.   CliARK,    66   N.   H.    155. 
Right  to  collect  taxes  by  salt. 

Cited  in  Hanson  County  v.  Gray,  12  8.  D.  124,  76  A.  S.  R.  591,  80  N.  W.  175, 
holding  that  action  will  not  lie  for  collection  of  taxes  on  personal  property; 
Rochester  v.  Gleichauf,  40  Misc.  446,  82  N.  Y.  Supp.  750,  holding  city  tax  not 
collectible  by  action;  Henrietta  v.  Eustis,  87  Tex.  14,  26  S.  W.  619,  holding  that 
city  incorporated  under  general  law,  may  sue  to  collect  taxes;  Mercantile  Trust 
&  D.  Co.  V.  Mellon,  196  Pa.  176,  46  Atl.  308  (affirming  28  Pittsb.  L.  J.  85) ; 
State  V.  Chicago  &  N.  W.  R.  Co.  128  Wis.  449,  108  N.  W.  694,— holding  tax  not 
enforceable  by  ordinary  remedies  for  collection  of  debts,  without  statutory 
authorization;   Edes  v.  Boardman,  58  N.  H.  580,  to  point  that  statutory  mode 
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of  collecting  tax  is  excluBive;  Boody  v.  Watson,  64  N.  H.  162,  9  Atl.  794,  to 
point  that  tax  cannot  be  collected  by  suit;  Canaan  v.  Enfield  Village  Fire 
Wist  74  N.  H.  517,  70  Atl.  250,  to  point  that  neither  collector  of  taxes  nor 
town  can  maintain  suit  for  collection  of  taxes. 

Cited  in  notes  in  42  A.  S.  R.  655,  on  suits  for  collection  of  ordinary  taxes; 
42  A  S.  R.  656,  on  suits  for  collection  of  ordinary  taxes;  11  L.R.A.  818,  on  col- 
lection of  tax  by  suit. 
Tax  as  debt  subject  to  set-off. 

Cited  in  Shaver  v.  Robinson,  59  Ala.  195,  holding  that  tax  is  not  subject  to 
set-off;  Perry  County  v.  Selma,  M.  &  M.  R.  Co.  58  Ala.  546,  to  point  that  taxes 
are  not  debt  which  can  be  made  a  set-off;  Boston  v.  Turner,  201  Mass.  190, 
87  N.  E.  634,  to  point  that  tax  is  not  a  debt. 

Cited  in  notes  in  8  A.  S.  R.  507,  on  what  is  a  tax;  11  L.R.A.  817,  on  taxes 
as  personal  obligation. 

Penalty  for  Tiolation  of  ordinance,  as  a  debt. 

Cited  in  Hardenbrook  v.  Ligonier,  95  Ind.  70,  holding  that  penalty  for  viola- 
tion of  town  ordinance  is  not  debt  in  sense  of  constitution  which  forbids  im- 
prisonment for  debt. 

22  AM.  REP.  437,  CHANDLER  t.  COE,  56  N.  H.   184. 
BemoTal  of  causes  to  Federal  courts  after  trial. 

Cited  in  Lueck  v.  St.  Paul  &,  D.  R.  Co.  57  Minn.  30,  58  N.  W.  821,  to  point 
that  right  of  removal  must  be  exercised  before  trial  or   final   hearing. 

Cited  in  note  in  11  L.R.A.  569,  on  time  within  which  causes  are  removable. 

Disapproved  in  Brayley  v.  Hedges,  53  Iowa,  582,  5  N.  W.  748,  holding  that 
eause  may  be  removed  to  Federal  court  after  trial  and  judgment  in  state  court 
where  on  appeal  judgment  is  reversed  and  cause  remanded  for  new  trial. 

22  AM.  REP.   441,   HARDT  t.  MERRILI/,   56   N.   H.   227. 
Burden  of  proof  on  probate  of  will. 

Cited  in  Martin's  Estate,  4  Cof.  Prob.  Dec.  Anno.  451,  holding  that  proponent 
of  holographic  will  has  burden  to  prove  that  instrument  was  entirely  written, 
dated,  and  signed  by  hand  of  testator;  Whitman  v.  Morey,  63  N.  H.  448,  2 
Atl  899,  holding  that  executor  should  call  all  subscribing  witnesses  to  will, 
upon  issue  of  insanity  and  undue  influence;  Edgerly  v.  Edgerly,  73  N.  H.  407, 
62  Atl.  716,  holding  burden  upon  proponent  of  will  to  show  no  undue  influence. 

Cited  in  reference  note  in  2  A.  S.  R.  532,  on  burden  of  proof  of  execution 
of  will  and  capacity  of  testator. 

Cited  in  note  in  36  L.R.A.  734,  on  burden  of  proof  as  to  sanity  with   re- 
lation to  wills. 
—  Of  undue  influence. 

Cited  in  Patten  v.  Cilley,  46  Fed.   892;    Seebrock  v.   Fedawa,   30  Neb.  424, 
46  N.  W.  650, — holding  that  burden  of  proof  of  undue  influence  is  upon  party 
alleging  it. 
Competency  of  opinion  evidence. 

Cited  in  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.  38  C.  C.  A.  228,  97 
Fed.  413,  holding  that  mining  expert  may  state  opinion,  based  upon  assay  of 
samples  taken  from  mine  and  upon  testimony  of  miners  as  to  character  of  ore 
removed,  as  to  average  value  of  body  of  ore  removed;  Ward  v.  Meredith,  122 
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HI.  App.  159,  holding  that  statement  by  one  accustomed  to  use  of  horses,  that 
horse  was  frightened  is  assertion  of  fact,  not  conclusion;  Consolidated  Stone 
Co.  V.  Williams,  26  Ind.  App.  131,  84  A.  S.  R.  278,  67  N.  E.  668,  holding  witness 
of  long  experience  in  use  of  ropes  on  derricks,  competent  to  express  opinion 
as  to  sufficiency  of  particular  rope,  of  which  he  had  personal  knowledge;  Mc- 
Pherson  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Mo.  263,  10  S.  W.  846,  holding 
evidence  of  nonexpert  competent  as  to  capacity  of  culvert  to  carry  away  ac- 
cumulated water  in  time  of  freshets;  Carter  v.  Thurston,  68  N.  H.  104,  42 
A.  R.  584,  holding  that  opinions  of  witnesses  derived  from  observation  are  ad- 
missible to  show  damages  sustained  by  stranding  of  logs  on  land;  Barnes  v. 
H«^th,  58  N.  H.  196,  holding  opinion  evidence  as  to  adaptability  of  sluice  for 
passage  of  logs  through  dam,  admissible. 

Cited  in  notes  in  19  A.  R.  411;  2  L.R.A.  669, — on  admissibility  of  opinions 
of  witness  not  expert;  41  L.  ed.  U.  S.  752,  on  opinion  evidence. 

—  As  to  one's  physical  condition. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572, 
holding  that  nonexpert  witness  who  has  observed  injured  party  before  and 
after  accident,  may  state  that  party  is  growing  worse;  Chamberlin  v.  Ossipee, 
60  N.  H.  212,  holding  opinion  of  witness  as  to  one's  physical  condition,  drawn 
from  observation  of  conduct  and  expressions,  admissible;  Peterson  v.  Seattle 
Traction  Co.  23  Wash.  615,  53  L.R.A.  586,  63  Pac.  539,  holding  that  in  action 
for  personal  injuries  testimony  of  those  acquainted  with  injured  party,  as  to 
physical  condition  before  and  after  accident,  is  admissible. 

—  As  to  intoxication. 

Cited  in  Stacy  v.  Portland  Pub.  Co.  68  Me.  279,  holding  that  witness  may 
testify  that  person  was  intoxicated  at  time  when  such  person  came  under  his 
personal  observation;  Taylor  v.  Security  Life  &  Annuity  Co.  145  N.  C.  383,  15 
L.R.A.(N.S.)  583,  59  S.  E.  139,  13  A.  k  E.  Ann.  Cas.  248,  holding  that  witness 
may  be  asked  whether  one  was  ''intemperate"  in  use  of  liquors;  State  v.  True- 
man,  34  Mont.  249,  85  Pac.  1024;  Com.  v.  Eyler,  217  Pa.  512,  11  L.R.A.(N.8.) 
639,  66  Atl.  746,  10  A.  &  E.  Ann.  Cas.  786,— holding  opinion  of  nonexperts  as 
to  one's  intoxication,  gained  from  observation,  admissible. 

—  As  to  one's  manner  and  appearance. 

Cited  in  Meyers  v.  State,  37  Tex.  Crim.  Rep.  208,  39  S.  W.  Ill,  holding 
witness's  opinion  as  to  manner  of  one  while  requesting  others  to  leave,  ad- 
missible; Powers  V.  State,  23  Tex.  App.  42,  5  S.  W.  153,  holding  that  wit- 
ness may  be  asked  whether  one's  manner  in  putting  his  foot  on  another's,  waa 
jocular  or  insulting;  Owen  v.  State,  52  Tex.  Crim.  Rep.  65,  105  S.  W.  513, 
holding  that  ordinary  observer  of  person  is  competent  to  testify  whether  or 
not  he  manifested  anger  or  hatred  toward  another;  Horn  v.  State,  12  Wyo. 
80,  73  Pac.  705,  holding  that  witness  may  state  opinion  regarding  appearance 
and  demeanor  of  another  while  making  confession. 

—  On  question  of  undue  influence. 

Cited  in  Patten  v.  Cilley,  67  N.  H.  520,  42  Atl.  47,  holding  that  witness 
found  to  be  qualified  may  testify  that  testator  was  person  not  easily  influenced 
by  others;  Pattee  v.  Whitcomb,  72  N.  H.  249,  56  Atl.  459,  holding  that  witness, 
qualified  by  personal  acquaintance  may  give  opinion  as  to  testator's  susoepti- 
bility  to  beneficiary's  influence. 
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—As  to  damafi^es  sustained  by  breach  of  promise  of  marriage. 

Cited  in  Jones  v.  Fuller,  19  S.  C.  66,  45  A.  R.  761,  holding  that  opinion  of 
neighbors  and   intimate  friends   admissible   as  to   damages   one   sustained   by 
breach  of  promise  of  marriage. 
Competency  of  nonexpert  evidence  on  Insanity. 

Cited  in  Ford  v.  SUte,  71  Ala.  385;  State  v.  Leehman,  2  S.  D.  171,  49  N.  W. 
3,— holding  that  nonexpert  witness  may  express  opinion  as  to  one's  mental  con- 
dition, after  stating  facts  upon  which  based;  Upstone  v.  People,  109  111.  169, 
holding  that  on  trial  for  crime  opinions  of  neighbors  and  acquaintances  of 
accused  as  to  his  sanity  founded  upon  actual  observations,  is  admissible;  Brown 
T.  Com.  14  Bush,  398;  State  v.  Lyons,  113  La.  959,  37  So.  890,— holding  non- 
expert opinion  as  to  one's  sanity  baced  upon  adequate  opportunity  for  observa- 
tion, admissible;  Territory  v.  Hart,  7  Mont.  489,  17  Pac.  718,  holding  that 
nonprofessional  witnesses,  having  acquaintance  with  one  and  knowledge  of  hid 
acts,  may  testify  as  to  his  sanity;  Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop. 
Ill  U.  S.  612,  28  L.  ed.  536,  4  Sup.  Ct.  Rep.  633;  Clarke  v.  Irwin,  63  Neb.  539, 
88  N.  W.  783, — ^holding  that  nonexpert  witness  may  give  opinion  as  to  person's 
insanity,  based  upon  acquaintance,  and  stated  facts  and  circumstances;  Webb 
r.  State,  5  Tex.  App.  596,  holding  nonprofession  witness  competent  to  state 
opinion  as  to  one's  sanity,  derived  from  acquaintance  and  observation;  Cropp 
T.  Cropp,  88  Va.  753,  14  8.  K  529,  holding  evidence  of  nonprofessional  wit- 
nesses admissible  where  proof  shows  only  temporary  derangements;  Saunders 
V.  City  k  Suburban  R.  Co.  99  Tenn.  130,  41  S.  W.  1031,  as  to  subjects  upon 
which  nonexpert  witnesses  may  give  opinion. 

Cited  in  notes  in  6  A.  D.  60,  61,  on  admissibility  of  opinions  of  experts  as 
to  person's  sanity;  38  L.R.A.  724,  on  nonexpert  opinions  as  to  sanity  or  insanity. 

Distinguished  in  Yanke  v.  State,  51  Wis.  464,  8  N.  W.  276,  holding  that  non- 
expert witness  cannot  be  asked  whether  one  was  "considered  partially  deranged." 
-Of  testator. 

Cited  in  Keithley  v.  Stafford,  126  111.  507,  18  N.  E.  740,  holding  that  wit- 
nesaes  may  give  opinion  as  to  testator's  sanity  formed  from  actual  observation ; 
Halde  V.  Schultz,  17  S.  D.  465,  97  N.  W.  369;  Welch  v.  Adams,  63  N.  H.  344, 
56  A.  R.  521,  1  Atl.  1;  Carpenter  v.  Hatch,  64  N.  H.  573,  15  Atl.  219,— holding 
opinions  of  nonexperts  admissible  as  to  mental  soundness  of  testator;  Appleby 
T.  Brock,  76  Mo.  314,  holding  that  testimony  of  nonexpert  witnesses  as  to 
testamentary  capacity  must  be  founded  upon  observation;  Hutchinson  v.  Hutch- 
inson, 60  111.  App.  87 ;  Brown  v.  Mitchell,  88  Tex.  350,  36  L.R.A.  64,  31  S.  W. 
621,— holding  that  nonexpert  witness  may  express  opinion  founded  upon  own 
knowledge,  as  to  testator's  mental  condition;  Toomes's  Estate,  54  Cal.  509, 
35  A.  R.  83,  on  admissibility  of  nonexpert  testimony  as  to  sanity  of  testator. 

Cited  in  reference  note  in  7  A.  S.  R.  495,  on  opinions  of  nonprofessional  wit- 
nesses as. to  testamentary  capacity. 

Cited  in  note  in  11  A.  D.  657,  on  witnesses  to  prove  testator's  insanity. 
Erroneous  closing  of  argument  as  ground  for  reversal. 

ated  in  Schoflf  v.  Laithe,  58  N.  H.  503;  Hilliard  v.  Beattie,  59  N.  H.  462; 
Seelj  V.  Manhattan  L.  Ins.  Co.  73  N.  H.  339,  61  Atl.  585,— holding  erroneous 
nilixg  as  to  closing  argument,  not  ground  for  reversal  imless  prejudiciaL 
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22  AM.  REP.  464,  ROWS  T.  PORTSMOUTH,  56  N.  H.  291* 
lilability  of  city  tor  damages  generally. 

Cited  in  reference  note  in  23  A.  R.  332,  on  child's  right  to  recover  from 
city  for  injury  hy  unsafe  condition  of  schoolhouse. 

Cited  in  notes  in  70  A.  D.  475,  on  municipal  acts  as  judicial  or  ministerial; 
24  A.  R.  556,  on  municipal  liability  for  damages  to  private  property  by  over- 
flow of  sewers;  84  A.  S.  R.  921,  on  creation  of  nuisance  by  city's  pollution 
of  water;  84  A.  S.  R.  924,  on  injuries  due  to  negligence  of  city  in  pollution 
of  water. 

—  From  defective  streets. 

Cited  in  Weed  v.  Greenwich,  45  Conn.  170,  holding  borough  liable  for  acts 
of  warden  in  removal  of  encroachments  upon  highway;  Sargent  v.  Gilford,  66 
N.  H.  543,  27  Atl.  306,  holding  that  at  common  law  towns  are  not  liable  to 
travelers  for  injuries  caused  by  defective  highways;  Clair  v.  Manchester,  72 
N.  H.  231,  55  Atl.  935,  holding  that  legislation  enactment  creating  board  of 
street  commissioners,  does  not  relieve  city  from  liability  for  inadequate  high- 
way culvert  constructed  by  such  board,  if  it  negligently  failed  to  remedy  known 
defect;  Galveston  v.  Posnainsky,  62  Tex.  118,  50  A.  R.  517,  holding  city  vested 
by  charter  with  exclusive  control  of  streets  liable  for  negligent  failure  to  keep 
streets  in  repair;  .Tones  v.  Henderson,  147  N.  C.  120,  60  S.  E.  894,  to  point 
that  city  is  liable  to  abutting  property  owners  for  negligence  of  its  servants 
in  repairing  streets;  Hall  v.  Concord,  71  N.  H.  367,  58  L.R.A.  455,  52  Atl.  864 
(dissenting  opinion),  on  right  to  hold  city  not  liable  for  negligence  of  its 
servants  in  voluntary  work  upon  highways. 

Cited  in  note  in  22  A.  R.  510,  on  liability  of  municipal  corporations  for  de- 
fective streets,  sewers,  etc 

—  For  injuries  occasioned  by  sewers. 

Cited  in  Roberts  v.  Dover,  72  N.  H.  147,  55  Atl.  895,  holding  city  liable  for 
damages  caused  by  obstructed  sewer,  where  after  notice  it  negligently  failed 
to  remedy  defect;  Lockwood  v.  Dover,  73  N.  H.  209,  61  Atl.  32,  holding  city 
liable  for  its  negligence  in  construction  and  maintenance  of  its  sewers;  Garson 
V.  Hartford,  48  Conn.  68,  to  point  that  city  is  liable  for  injury  from  negligence 
in  allowing  sewer  to  be  obstructed;  Rhobidas  v.  Concord,  70  N.  H.  90,  85  A. 
S.  R.  604,  51  L.R.A.  381,  47  Atl.  82,  to  point  that  city  is  liable  for  negligence 
in  voluntary  maintenance  of  sewers. 

Cited  in  notes  in  66  A.  D.  435,  on  nonliability  of  municipality  for  damages 
occasioned  by  sewers  or  lack  thereof;  20  A.  R.  631,  on  liability  of  municipal 
corporation  for  defective  public  works;  29  A.  S.  R.  740,  on  municipal  liability 
for  negligent  construction  of  sewers;  29  A.  S.  R.  742,  on  municipal  liability 
for  creating  nuisance  in  construction  of  sewer;  1  L.R.A.  298,  on  duties  and 
liabilities  of  municipal  corporations  in  regard  to  drainage  and  sewerage;  61 
L.R.A.  684,  on  liability  of  municipality  for  failure  to  drain;  61  L.R.A.  710, 
on  necessity  of  notice  to  municipality  of  defect  in  drain;  29  A.  S.  R.  740, 
741;  61  L.R.A.  697, — on  duty  and  liability  of  municipality  with  respect  to 
repair  of  drains;  16  E.  R.  C.  624,  628,  on  liability  of  municipal  corporation  in 
respect  to  sewers. 

—  For  failure  to  supply  water  for  extinguishing  flres. 

Cited  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  S.  W.  341, 
holding  city  which  voluntarily  operates  waterworks  for  profit  liable  to  patron 
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for  faOnre  to  supply  water  for  extinguishing  fires;  Mendel  v.  Wheeling,  28  W. 
Va.  233,  57  A.  R.  664,  holding  city  which  operates  its  waterworks  and  charges 
water  rents,  not  liable  for  loss  by  fire  resulting  from  its  negligence  in  permitting 
supply  pipe  to  become  filled  with  mud. 
Wiiat  amounts  to  taking  of  property. 

Cited  in  Vanderlip  v.  Grand  Rapids,  73  Mich.  522,  16  A.  S.  R.  697,  3  L.R.A. 
247,  41  N.  W.  677,  holding  that  depositing  of  earth  upon  adjoining  lot,  in 
grading  of  street  is  taking  of  private  property  for  public  use;  Edwards  v. 
Allouez  Min.  Co.  38  Mich.  46,  31  A.  R.  301,  holding  that  sanding  of  bottom 
lands  as  result  of  operation  of  mill  above,  is  in  effect  taking  of  such  lands. 

22  AM.  REP.  475,  BIXBT  v.  DUNLAP,  56  N.  H.  456. 
Right  of  recovery  for  mental  suffering. 

Cited  in  Barnes  v.  Campbell,  60  N.  H.  27,  holding  that  in  action  for  libel 
charging  one  with  being  thief  compensation  may  be  recovered  for  mental  suffer- 
ing heightened  by  fact  that  a  wife  and  child  would  suffer  by  disgrace;  Kimball 
V.  Hohnes,  60  N.  H.  163,  holding  that  recovery  may  be  had  for  wounded  feelings 
in  civil  action  founded  on  tort;  Friel  v.  Plumer,  69  N.  H.  498,  76  A.  S.  R.  190, 
43  Atl.  618,  holding  damages  recoverable  for  mental  suffering  occasioned  by 
malicious  attachment  of  exempted  property;  Cohn  v.  Saidel,  71  N.  H.  658,  53 
Atl.  800,  holding  that  compensation  may  be  given  for  mental  suffering  in  action 
for  malicious  prosecution;  Prescott  v.  Robinson,  74  N.  H.  460,  124  A.  S.  R. 
987,  17  L.R.A.  594,  69  Atl.  522,  holding  that  woman  negligently  injured  during 
pregnancy,  cannot  recover  for  mental  suffering,  after  infant's  birth,  occasioned 
hj  its  deformed  and  diseased  condition,  due  to  injury. 
Right  to  exemplary  damages. 

Cited  in  I^ke  Shore  &  M.  S.  R.  Co.  v.  Prentice,  147  U.  S.  101,  37  L.  ed.  97, 
13  Sup.  Ct  Rep.  261,  holding  railroad  company  not  liable  to  exemplary  damages 
for  illegal,  wanton,  and  oppressive  arrest  of  passenger  by  conductor  which  it 
in  no  way  authorized  or  ratified;  Silver  v.  Kent,  60  Miss.  124,  holding  exemplary 
damages  may  be  recovered  where  injury  is  oppressively  and  wilfully  inflicted; 
Cavemo  v.  Jones,  61  N.  H.  623,  on  competency  of  evidence  of  threats  upon 
qoestion  of  damages  in  trespass  for  assault;  Nashue  Iron  &  Steel  Co.  v.  Wor- 
cester &  N.  R.  Co.  62  N.  H.  159,  to  point  that  distinction  between  wilful  and 
negligent  wrongs,  on  civil  liability,  is  merely  in  measure  of  damages;  Beede  v. 
Lamprey,  64  N.  H.  510,  10  A.  S.  R.  426,  15  Atl.  133,  to  point  that  evidence 
of  malice  is  necessary  to  entitle  vindictive  damages;  Felch  v.  Concord  R.  Co. 
66  N.  H.  318,  29  Atl.  557,  to  point  that  evidence  of  wantoness  and  wilfulness 
is  relevant  on  question  of  damages;  Prescott  v.  Robinson,  74  N.  H.  4G0,  124 
A.  S.  R.  987,  17  L.R.A.(N.S.)  594,  69  Atl.  522,  holding  that  liberal  rule  of 
damages  prevails  in  cases  where  elements  of  malice,  wantonness,  or  wilful  in- 
dignity in  causing  injury  are  present. 

Cited  in  notes  in  50  A.  D.  769,  on  allowance  of  exemplary  damages;  8  E.  R. 
C.  379,  on  necessity  of  alleging  and  proving  special  damage  in  libel  and  slander. 
—  Under  civil  damage  act. 

Cited  in  Rawlins  v.  Vidvard,  34  Hun,  205,  holding  that  in  action  for  sale 
of  spiritous  liquors  to  husband  exemplary  damages  not  recoverable,  unless  malice 
to  sale  shown;  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  on  recovery  of 
c^^emplary  damages  in  action  for  sale  of  spiritous  liquors  to  husband. 
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Right  of  action  for  malicious  in  Jury  —  Oausiiig  discharge  of  employee. 

Cited  in  Perkins  v.  Pendleton,  90  Me.  166,  60  A.  S.  R.  252,  38  Atl.  96,  holding 
that  action  lies  where  labor  union  by  means  of  threats  induces  employer  to 
discharge  employee. 

Cited  in  reference  note  in  34  A.  S.  R.  171,  on  actions  for  malice. 

Cited  in  note  in  62  L.R.A.  681,  on  effect  of  bad  motive  to  make  actionable 
an  injury  to  property  by  causing  breach  of  contract. 

—  Inducing  employee  to  leave. 

Cited  in  Crane  v.  Patton,  67  Ark.  340,  21  S.  W.  466,  holding  that  action 
lies  for  damage  caused  by  malicious  threats  of  prosecution,  which  induce  one's 
servants  to  leave  his  employ;  Lally  v.  Cantwell,  30  Mo.  App.  524,  to  point  that 
action  lies  for  maliciously  persuading  one  to  break  contract;  Knickerbocker  Ice 
Co.  v.  Gardiner  Dairy  Co.  107  Md.  556,  16  L.R.A.(N.S.)  746,  69  Atl.  405,  holding 
exemplary  damages  not  recoverable  in  action  for  inducing  breach  of  contract 
between  third  parties  in  absence  of  express  malice. 

Cited  tn  reference  notes  in  24  A.  R.  471;  11  A.  S.  R.  378;  34  A.  S.  R.  176,— 
on  right  of  action  for  enticing  servant  to  leave  employment. 

Cited  in  notes  in  59  A.  R.  729,  on  right  of  actions  against  one  wilfully  causing 
another  to  break  his  contract;  11  L.R.A.  548,  on  action  for  enticing  away 
servant;  21  L.R.A.  240,  on  liability  in  damages  for  inducing  third  party  to 
break  contract  of  employment;  11  A.  S.  R.  478;  5  L.R.A.(N.S.)  1093,  1100,  on 
measure  of  damages  for  enticing  servant  to  quit;  1  E.  R.  C.  728,  on  right  of 
action  against  one  inducing  another  to  break  his  contract. 

—  Injury  to  business. 

Cited  in  Lohse  Patent  Door  Co.  v.  Fuelle,  216  Mo.  421,  128  A.  S.  R.  492, 
22  L.R.A.(N.S.)  607,  114  S.  W.  997,  holding  that  malicious  injury  to  business 
of  another  will  give  right  of  action  to  injured  party;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101,  30  Atl.  881,  holding  that  malicious  injury  to  persons 
business  is  actionable. 

a  a  AM.  REP.   491,   SIBIPSON  T.  CITT  SAV.  BANK,  56  N.  H.  469. 
Wbat  is  retroactive  legislation. 

Cited  in  Day  v.  Madden,  9  Colo.  App.  464,  48  Pac  1053,  holding  that  statute 
which  takes  away  right  acquired  under  existing  laws  creates  new  obligation 
or  imposes  new  duty  in  respect  to  transactions  already  begun  is  retrospective: 
New  Orleans  v.  New  Orleans  A  C.  R.  Co.  35  La.  Ann.  679,  holding  that  act 
authorizing  assessment  of  taxable  property  omitted  from  rolls  of  previous 
years  not  void  as  retroactive  legislation. 

Cited  in  note  in  8  A.  D.  68,  on  nature  of  retrospective  legislation  taking  away 
vested  right. 
Invalidity  of  retroactive  statutes. 

Cited  in  Denver,  S.  P.  &  P.  R.  Co.  v.  Woodward,  4  Colo.  162,  holding  that 
perfect  right  of  action  exercised  by  commencing  suit  cannot  be  taken  away 
by  legislature;  Mellinger  v.  Houston,  68  Tex.  37,  3  S.  W.  249,  holding  that  right 
to  plead  bar  of  statute  of  limitations  cannot  be  taken  away  by  retroactive  legis- 
lation; Davis  V.  Rupe,  114  Ind.  588,  17  N.  E.  163,  on  enactments  impairing  ob- 
ligation of  contracts. 
Effect  of  national  bankruptcy  act  on  state  laws. 

Cited  in  R.  H.  Herron  Co.  v.  Superior  Ct.  136  Cal.  279,  89  A.  S.  R.  124,  68  Pa- 
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ilif  holding   that   state   laws   not   within   provisions   of   bankruptcy    act   re- 
main operative  in  all  cases. 
Rehition  of  savings  banks  and  depositors. 

Cited  in  Bartlett  v.  Carter,  50  N.  H.  105,  holding  that  assignment  in  insolv- 
ency and  substitution  of  assignees  as  unincorporated  trustees  in  place  of  in- 
corporated one,  does  not  change  equitable  title  of  depositors;  Berry  v.  Wind- 
ham, 59  N.  H.  288,  47  A.  R.  202,  holding  that  savings  bank  stands  to  its  de- 
positors in  relation  of  trustee  and  cestui  que  trust;  Cogswell  v.  Rockingham  Ten 
Cents  Sav.  Bank,  59  N.  H.  43;  Hall  v.  Paris,  59  N.  H,  71;  Francestown  Sav. 
Bank  Case,  63  N.  H.  138, — holding  that  depositors  of  savings  bank  are  stock- 
holders, not  creditors;  Bank  Comrs.  v.  New  Hampshire  Bkg.  Co.  74  N.  H.  292, 
67  AtL  583,  to  point  that  general  depositors  are  in  sense  stockholders;  Mor- 
rison T.  Manchester,  58  N.  H.  538,  to  point  that  savings  bank  deposits  are  not 
subject  of  double  taxation. 
-Right  of  insolvent  banks  to  reduce  deposit  accounts. 

Cited  in  Lewis  v.  Lynn  Inst,  for  Sav.  148  Mass.  235,  12  A.  S.  R.  535,  1  L.R.A. 
785,  19  N.  E.  365;  Union  Five  Cents  Sav.  Bank's  Petition,  68  N.  H.  384, 
36  AtL  17, — to  point  that  in  case  of  insolvency  savings  bank  may  reduce  its 
deposit  accounts  so  as  to  divide  loss  equitably  among  all  depositors;  School 
Dist  No.  3  V.  Greenfield,  64  N.  H.  84,  6  Atl.  484,  on  disposition  of  property  of 
corporation  upon  dissolution. 
Denial  of  defense. 

Cited  in  note  in  10  A.  D.  136,  on  right  to  deny  defense. 

22  AM.  REP.   504,  WABDE  T.  MANCHESTER,   56   N.   H.   508. 
Property  exempt  from  taxation. 

Cited  in  Canaan  v.  Enfield  Village  Fire  Dist.  74  N.  H.  517,  70  Atl.  250, 
holding  that  property  of  Enfield  village  fire  district  situate  in  Canaan,  but 
used  in  construction  of  waterworks  of  district  is  exempt. 

Cited  in  note  in  38  A.  R.  308,  on  what  are  purely  public  charities. 
—Property  used  for  educational  purposes. 

Cited  in  Academy  of  Sacred  Heart  v.  Irey,  51  Neb.  755,  71  N.  W.  752,  holding 
that  under  statute  all  property  used  directly,  immediately  and  exclusively 
for  school  purposes  is  exempt;  New  London  v.  Colby  Academy,  69  N.  H.  443, 
48  Atl.  743,  holding  that  under  statute  realty  owned  by  seminary  is  exempt 
only  when  used  for  school  purposes. 

Cited  m  notes  in  33  A.  S.  R.  404,  on  taxation  of  mortgage  in  which  state 
school  fund  is  invested;  16  L.RA.(N.S.)  847,  on  effect  of  fact  that  property  of 
schools,  otherwise  exempt  from  taxation,  is  devoted  to  purpose  of  a  particular 
society. 

22  AM.  REP.   507,  DETROIT  T.  BEGKMAN,    84  MICH.    125. 
Liability  of  city  for  defect  in  plan  of  public  improvement. 

Cited  in  Lansing  v.  Toolan,  37  Mich.  152,  34  Phila.  Leg.  Int.  156;  Toolan  v. 
Lansing,  38  Mich.  316,  holding  city  not  liable  for  injuries  resulting  from  plan 
of  public  work;  Henkel  v.  Detroit,  49  Mich.  249,  43  A.  R.  464,  13  N.  W.  1611, 
holding  that  city  which  regularly  establishes  public  market  in  middle  part  of 
street  is  not  liable  for  consequent  obstruction  of  remaining  portion  by  mar- 
ket wagons;  Defer  v.  Detroit,  67  Mich.  346,  34  N.  W.  680,  holding  city  liable  for 
Wective  plan  of  public  improvement  which  must  necessarily  work  injury  to 


Digitized  by 


Google 


22  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  23& 

private  property;  Watters  v.  Omaha,  76  Neb.  855,  110  N.  W.  981,  holding  city 
not  liable  for  defect  in  plan  of  public  improvements,  unless  construction  so 
manifestly  dangerous  that  reasonable  minds  must  agree  that  it  is  unsafe;  Davis 
V.  Jackson,  61  Mich.  530,  28  N.  W.  526,  to  point  that  city  is  not  liable  for  adop- 
tion of  defective  plan  of  public  improvement;  Woodbury  v.  Owosso,  64  Mich.  239, 
31  N.  W.  130,  to  point  that  city  is  not  liable  for  any  defect  in  plan  of  con- 
structing bridge. 

Cited  in  reference  notes  in  22  A.  R.  464,  on  liability  of  municipality  for 
errors  in  plan  of  improvement;  23  A.  R.  332,  on  child's  right  to  recover  from 
city  for  injury  by  unsafe  condition  of  schoolhouse;  4  A.  S.  R.  256;  6  A.  S.  R. 
360,— on  city's  liability  for  contractor's  neglect;  46  A.  S.  R.  264,  on  municipal 
liability  for  injuries  resulting  from  public  works;  34  A.  S.  R.  371,  on  municipal 
liability  for  defects  in  public  buildings;  37  A.  S.  R.  436,  on  municipal  liability 
for  acts  of  independent  contractor. 

Cited  in  notes  in  66  A.  D.  437,  on  liability  for  damages  where  city  ceases 
to  act  judicially  or  legislatively;  20  A.  R.  629,  on  liability  of  municipal  cor- 
poration for  defective  pubic  works;  30  A.  S.  R.  380,  on  municipal  liability 
for  errors  of  officers  and  agents  in  plan  of  work. 

Distinguished  in  Barron  v.  Detroit,  94  Mich.  601,  34  A.  S.  R.  366,  19  L.RJ^. 
452,  54  N.  W.  273,  holding  city  which  voluntarily  erects  market  building  liable 
for  defects  in  plan  of  construction. 

—  Plan  of  street  Improvements. 

Cited  in  McCutcheon  v.  Homer,  43  Mich.  483,  38  A.  R.  212,  6  N.  W.  668, 
holding  municipality  not  liable  as  for  misfeasance  for  legislative  action  of 
council  in  widening  street  so  as  to  bring  within  its  bounds  existing  nuisance; 
Shippy  V.  Au  Sable,  64  Mich.  494,  32  N.  W.  741,  holding  city  not  liable  for 
defect  in  plan  of  laying  crosswalks;  Roach  v.  Ogdensburg,  80  Hun,  467,  30  N. 
Y.  Supp.  450,  holding  city  not  liable  for  injury  resulting  from  defect  in 
adopted  plan  of  construction  of  sidewalk;  Cirdeville  v.  Sohn,  69  Ohio  St.  285, 
69  A.  S.  R.  777,  62  N.  E.  788,  holding  municipality  liable  for  defect  in  street 
after  reasonable  notice  of  unsafe  condition,  though  defect  conforms  to  plan  of 
improvements;  Alexander  v.  Big  Rapids,  76  Mich.  282,  42  N.  W.  1071  (dis- 
senting opinion),  on  right  to  hold  city  liable  for  injuries  due  to  defective 
plan  adopted  in  improvement  of  street. 

Cited  in  note  in  67  L.R.A  268,  on  municipal  liability  for  injury  to  travelers 
due  to  defective  plan  of  street  construction. 

Distinguished  in  Malloy  v.  Walker  Twp.  77  Mich.  448,  6  LJt.A.  695,  43 
N.  W.  1012,  holding  that  city  cannot  construct  dangerous  and  unsafe  road 
and  shield  itself  behind  its  legislative  power  to  adopt  plan. 

Disapproved  in  Gould  v.  Topeka,  32  Kan.  485,  49  A.  R.  496,  4  Pac.  822, 
holding  city  liable  for  defective  plan  in  construction  of  streets;  Hinds  v.  Mar- 
shall, 22  Mo.  App.  208,  holding  that  defect  in  plan  does  not  exempt  city  from 
liability,  if  plan  leaves  street  unsafe  and  dangerous  for  public  use. 

—  Of  sewers. 

Cited  in  McClure  v.  Red  Wing,  28  Minn.  186,  9  N.  W.  767,  holding  city  liable 
for  damages  caused  by  construction  of  sewer  inadequate  to  carry  off  natural 
stream  diverted  to  it;  Garfield  v.  Toronto,  22  Ont.  App.  Rep.  128;  Johnston  v. 
Toronto,  26  Ont.  Rep.  312, — ^holding  that  extraordinary  rainfall  may  properly 
be  treated  aa  act  of  God;  Chicago  v.  Seben,  166  HI  871,  66  A.  S.  Pu  245,  46 
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N.  £.  244,  holding  city  liable  for  negligent  oonstruction  of  sewer  after  adoption 
of  plan. 

Cited  in  reference  note  in  23  A.  R  53,  on  municipal  liability  for  overflowing 
lands  by  means  of  defective  sewer. 

Cited  in  notes  in  66  A.  D.  435,  on  nonliability  of  municipality  for  damages 
occasioned  by  sewers  or  lack  thereof;  22  A.  R.  611,  on  liability  of  municipal 
corporations  for  defective  streets,  sewers,  etc.;  24  A.  R.  557,  on  municipal  lia- 
bility for  damages  to  private  property  by  overflow  of  sewers;  29  A.  S.  R.  738, 
on  municipal  liability  for  defect  in  plan  for  sewers. 

Distinguished  in  Ashley  v.  Port  Huron,  35  Mich.  296,  24  A.  R.  552,  holding 
dty  liable  for  flooding  of  premises  resulting  from  cutting  of  sewer  by  city  au- 
thorities. 
Liability  of  city  for  injiuries  due  to  coasting  upon  street. 

Cited  in  Burford  v.  Grand  Rapids,  63  Mich.  98,  51  A.  R.  106,  18  N.  W.  671, 
holding  municipal  ordinance  permitting  coasting  upon  certain  street  does  not 
make  city  liable  for  injuries  therefrom  to  person  on  street. 
City  plan  of  public  improvenient  as  subject  to  Judicial  review. 

Cited  in  Hannibal  v.  CampbelL  30  C.  C.  A.  63,  67  U.  S.  App.  484,  86  Fed. 
297,  holding  city's  plan  of  improving  and  maintaining  given  parts  of  survey 
street  for  public  use  is  not  subject  to  review;  McArthur  v.  Saginaw,  68  Mich. 
357,  65  A  R.  687,  25  N.  W.  313,  to  point  that  plan  of  laying  out  street  adopted 
by  city,  is  beyond  judicial  review;  Twiss  v.  Port  Huron,  63  Mich.  528,  30  N. 
W.  177,  to  point  that  legal  discretion  of  common  council,  within  limits  of  its 
jurisdiction  is  not  subject  to  judicial  review. 
What  constitutes  a  taking  of  property. 

Cited  in  Vanderlip  v.  Grand  Rapids,  73  Mich.  622,  16  A.  S.  R.  697,  3  L.R.A. 
247,  41  N.  W.  677,  holding  that  depositing  of  earth  upon  adjoining  lots,  in 
grading  of  street,  is  taking  of  private  property  for  public  use;  Dean  v.  Ann 
Arbor  R.  CJo.  137  Mich.  469,  100  N.  W.  773,  holding  city  of  Ann  Arbor  is  not 
by  its  charter  authorized  to  turn  over  to  railroad  company  use  of  street,  with- 
out compensation  to  abutting  owners;  Co-operati'<'e  Building  Bank  v.  Hawkins, 
30  R.  I.  171,  73  Atl.  617,  holding  question  of  boundaries  question  of  law  to  be 
determined  by  court. 

Cited  in  note  in  26  A.  R.  458,  on  right  to  enjoin  municipality  from  changing 
street  grade  when  adjacent  land  is  injured  thereby. 
Admissions  at  trial  as  binding  upon  court. 

Cited  in  Binewewicz  v.  Haglin,  103  Minn.  297,  16  L.R.A.(N.S.)  1096,  116  N. 
W.  271,  on  weight  to  be  given  by  courts  to  admissions  made  at  trial. 

22  AM.  REP.   512,  DETROIT  v.  MARTIN,  84  MICH.   170. 
Ri^t  to  recover  back  money  paid. 

Cited  in  reference  notes  in  33  A.  S.  R.  689,  on  right  to  recover  voluntary 
payments;  44  A.  S.  R.  633,  as  to  when  payment  is  voluntary. 

Cited  in  notes  in  45  A.  D.  160,  on  kind  of  compulsion  which  will  justify  re- 
eoYcry  of  money  paid  under  compulsion;   46  A.  D.   163,  on  utility  of  protest 
when  paying  money  under  compulsion;  94  A.  S.  R.  417,  on  purpose  and  effect 
of  protest  on  right  to  recover  back  payment. 
—  Illegal  patent  fees. 

Cited  in  Taylor  v.  Hall,  71  Tex.  213,  9  S.  W.  141,  holding  that  payment  of 
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illegal  patent  fees  to  commissioner,  who  is  without  power  to  enforce  directly 
payment  thereof,  is  not  involuntary  payment. 
^Reiit  for  ferry  leased  under  invalid  law. 

Cited  in  Evans  v.  Hughes  County,  3  S.  D.  580,  54  N.  W.  603,  holding  that 
money  voluntarily  paid  county  commissioner  ior  rent  of  ferry  cannot  be  recovered 
back  upon  law  under  which  lease  granted  being  held  invalid. 
—  Taxes  generally. 

Cited  in  San  Francisco  &  N.  P.  R.  Co.  v.  Dinwiddle,  8  Sawy.  312,  13  Fed. 
789,  holding  that  payment  under  void  assessment  cannot  be  recovered  back; 
Powder  River  Cattle  Co.  v.  Custer  County,  45  Fed.  323,  holding  that  illegal  tax 
paid  under  legal  compulsion  may  be  recovered  back;  Hoke  v.  At- 
lanta, 107  Ga.  416,  33  S.  £.  412,  holding  that  illegal  assessment  volun- 
tarily paid,  under  protest,  cannot  be  recovered  back;  Newcomb  v.  Davenport, 
86  Iowa,  291,  53  N.  W.  232,  holding  that  irregular  assessment  voluntarily 
paid  under  patent  cannot  be  recovered  back;  Baker  v.  Big  Rapids,  65  Mich.  76, 
31  N.  W.  810,  holding  that  illegal  tax  paid  under  protest  before  time  same  could 
be  enforced,  cannot  be  recovered  back;  Canfield  Salt  &  Lumber  Co.  v.  Manistee 
Twp.  100  Mich.  466,  59  N.  W.  164,  holding  that  illegal  tax  paid  under  protest 
after  illegal  levy  and  before  day  of  sale,  cannot  be  recovered  back;  Weston  v. 
Luce  County,  102  Mich.  528,  61  N.  W.  15,  holding  that  illegal  tax  paid  to 
secure  certificate  of  payment  to  entitle  deed  to  prospective  purchaser,  to  record, 
cannot  be  recovered  back;  Johnson  v.  Crock  County,  53  Or.  329,  133  A.  S.  R. 
834,  100  Pac.  294,  holding  payment  of  tax  without  compulsion,  but  with  com- 
prehension of  its  invalidity,  voluntary;  Raleigh  v.  Salt  Lake  City,  17  Utah,  130, 
53  Pac.  974,  holding  that  illegal  tax  paid  imder  protest  to  one  with  authority 
to  enforce  collection  may  be  recovered  back;  Montgomery  v.  Cowlitz  County, 
14  Wash.  230,  44  Pac.  259,  holding  that  illegal  tax  paid  before  party  delin- 
quent and  before  demand,  cannot  be  recovered  back;  Rutledge  v.  Price  County, 
66  Wis.  35,  27  N.  W.  819,  holding  that  illegal  tax  voluntarily  paid  "under  pro- 
test," to  avoid  issuing  of  tax  deeds  cannot  be  recovered  back;  Spring  Valley 
Waterworks  v.  Bartlett,  8  Sawy.  555,  16  Fed.  615,  to  point  that  payment  of 
tax  void  upon  face,  though  under  protest  is  vountary  payment;  White  v.  Mill- 
brook  Twp.  60'  Mich.  632,  27  N.  W.  674,  to  point  that  payment  of  illegal  tax 
before  demand  or  effort  to  collect  is  not  involuntary. 

Cited  in  reference  notes  in  24  A.  R.  622,  on  recovery  back  of  amount  of  tax 
involuntarily  paid;  26  A.  R.  624,  on  recovery  of  money  paid  on  void  assess- 
ment; 32  A.  R.  711,  on  recovery  of  license  fees  voluntarily  paid;  26  A.  S.  R. 
295,  as  to  when  payment  of  taxes  is  involuntary  and  amount  paid  recoverable; 
75  A.  S.  R.  931 ;  77  A.  S.  R.  557 ;  79  A.  S.  R.  309, — on  recovering  back  of  taxes 
paid;  86  A.  S.  R.  296,  on  recovery  back  of  money  voluntarily  jjaid  as  tax  or 
license  under  unconstitutional  ordinance. 

Cited  in  notes  in  45  A.  D.  165,  on  recovery  of  illegal  taxes  paid  under  pro- 
test; 64  A.  D.  55,  on  recovery  of  money  paid  under  unconstitutional  statute  as 
taxes;  94  A.  S.  R.  430,  on  payment  to  prevent  sale  of  land  for  taxes  as  duress; 
2  L.R.A.  626,  as  to  when  payment  of  illegal  taxes  is  voluntary,  preventing  re- 
covery; 4  L.R.A.  302,  on  threats  as  coercion  justifying  recovery  of  money  paid 
on  illegal  tax;  4  L.R.A.  304,  on  right  to  recover  illegal  taxes  voluntarily  paid; 
39  L.R.A.  459,  on  threat  to  collect  tax  under  unconstitutional  statute  as  mak- 
ing payment  involuntary;  21  L.  ed.  U.  S.  63,  aa  to  when  taxes  illegally 
may  be  recovered  back. 
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Diatinguished  in  Whitney  v.  Port  Huron,  88  Mich.  268,  26  A.  S.  R.  291,  50 
N.  W.  316,  holding  that  tax  levied  under  constitutional  law,  but  illegal  because 
of  defects  in  statutory  proceedings,  may  be  recovered  back  if  paid  under  pro- 
test to  prevent  threatened  sale. 

Explained  in  Galveston  Gas  Co.  v.  Galveston  County,  54  Tex.  287,  holding 
that  illegal  tax  paid  under  protest  to  prevent  sale  and  consequent  cloud  on 
title  may  be  recovered  back;  Thompson  v.  Detroit,  114  Mich.  602,  72  N.  W. 
320,  holding  that  illegal  tax  paid  to  prevent  prima  facie  valid  lien  can  be  re- 
covered back,  though  proceedings  for  sale  not  instituted. 
—  Personal  tax. 

Cited  in  Lyon  v.  Huthard,  52  Mich.  271,  17  N.  W.  839,  holding  that  per- 
sonal tax  paid  by  assignee  under  protest,  to  prevent  seizure  of  goods,  may  be 
recovered  back  so  long  as  it  remains  in  officer's  hands. 

Distinguished  in  St.  Anthony  ft  D.  Elevator  Co.  v.  Bottineau  County,  9  N. 
D.  346,  50  L.R.A.  262,  83  N.  W.  212,  holding  that  void  personal  tax  paid  under 
protest  to  prevent  seizure  of  goods,  may  be  recovered  back. 
—Liquor  tax. 

Cited  in  Betts  v.  Reading,  93  Mich.  77,  52  N.  W.  940,  holding  that  illegpl 
liquor  tax  paid  under  threat  of  prosecution  for  nonpayment,  cannot  be  recov- 
ered back;  Custin  v.  Viroqua,  67  Wis.  314,  30  N.  W.  515,  holding  that  exces- 
sive liquor  license,  exacted  bona  fide  under  misapprehension  of  law,  voluntarily 
ptid  cannot  be  recovered  back. 
What  constitutes  cloud  on  title. 

Cited  in  Ensley  v.  McWilliams,  145  Ala.  159,  117  A.  S.  R.  26,  41  So.  296, 
holding  that  proceedings  to  enforce  against  land,  void  tax  will  not  be  cloud  on 
title;  Gilman  v.  Gilman,  171  Mass.  46,  50  N.  E.  452,  holding  mere  apprehen- 
sion of  adverse  claim  not  cloud  on  title;  Curtis  v.  East  Saginaw,  35  Mich.  508, 
holding  invalid  tax,  apparently  so  on  face  of  assessment  not  cloud  on  title; 
Frost  V.  Leatherman,  55  Mich.  33,  20  N.  W.  705,  holding  that  township  drain 
tax,  where  tax  proceedings  are  without  jurisdiction,  is  cloud  upon  title;  Tri- 
angle Land  Co.  v.  Nessen,  155  Mich.  463,  119  N.  W.  586,  holding  record  title 
of  former  owner  not  cloud  upon  title  derived  through  tax  proceedings;  Mc- 
Arthur  v.  Griffith,  147  N.  C.  546,  61  S.  E.  519,  holding  that  mortgage  which 
shows  prima  facie,  right  of  third  party  to  lien  on  land,  is  cloud  upon  title; 
Schenck  v.  Wicks,  23  Utah,  576,  65  Pac.  732,  holding  that  trust  deed  consti- 
tntes  cloud  on  title. 
When  relief  will  be  panted  in  equity. 

Cited  in  Stevens  v.  Saginaw  County,  62  Mich.  579,  29  N.  W.  492,  to  point 
that  equity  will  relieve  against  mistake  either  of  fact  or  law  where  great  in- 
justice has  been  or  will  be  done;  Jenks  v.  Hathaway,  48  Mich.  536,  12  N.  W. 
691,  holding  that  under  bill  to  quiet  title  no  relief  can  be  granted  on  any 
ground  which  is  not  calculated  to  becloud  title. 

Cited  in  notes  in  4  L.R.A.  504,  on  equitable  jurisdiction  over  stated  account; 
8  L.R.A.  727,  on  jurisdiction  of  equity  to  remove  cloud  on  title ;  10  L.R.A.  293, 
on  equitable  jurisdiction  to  avert  cloud  on  title. 

22  AM.  REP.   522,  MACOMBER  T.  NICHOLS,   84  MIOH.   212. 
What  is  reasonable  use  of  public  highway. 

Cited  in  Kankakee  Electric  R.  Co.  v.  Lade,  56  111.  App.  454,  holding  railroad 
company,  with  track  along  street,  not  liable  if  horses  frightened  at  cars  in 
Am.  Rep.  Vol.  XVI.— 16. 
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their  ordinary  operation;  Bostock-Ferari  Amusement  Co.  ▼.  Brocksmith,  34 
Ind.  App.  566,  107  A.  S.  R.  260,  73  N.  E.  281,  holding  not  negligence  per  se  for 
owner  of  bear  to  lead  him  along  public  street  for  lawful  purpose;  Bogue  v. 
Bennett,  156  Ind.  478,  83  A.  S.  R.  212,  60  N.  E.  143,  holding  that  municipality 
has  no  power  to  pass  ordinance  prohibiting  running  of  traction  engines  upon 
streets;  Indiana  Springs  Co.  v.  Brown,  165  Ind.  465,  1  L.R.A.(N.S.)  238,  74 
N.  E.  615,  6  A.  &  E.  Ann.  Cas.  656,  holding  not  negligence  as  matter  of  law 
to  run  automobile  on  public  highway;  Burke  v.  Mally,  141  Iowa,  556,  120  N. 
W.  305,  holding  that  owner  of  traction  engine  is  not  bound  to  keep  man  in  ad- 
vance to  assist  travelers  with  horses;  Towle  v.  Morse,  103  Me.  250,  68  Atl. 
1044,  holding  that  ordinary  highway  is  open  to  all  suitable  methods  of  use; 
Fletcher  v.  Dixon,  107  Md.  420,  68  Atl.  875,  holding  that  owners  of  automobiles 
have  right  to  use  public  roads;  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634,  48 
N.  W.  1007,  holding  that  use  of  city  streets  for  street  railway  does  not  im- 
pose such  additional  burden  as  entitles  additional  compensation  to  abutting 
lot  owner;  People  v.  Eaton,  100  Mich.  208,  24  L.R.A.  721,  59  N.  W.  45,  holding 
that  placing  of  telegraph  poles  along  public  highway  is  not  additional  servi- 
tude upon  land  of  adjacent  proprietors;  Gustafson  v.  Hamm,  56  Minn.  334,  22 
L.R.A.  565,  57  N.  W.  1054,  holding  that  it  is  not  unlawful  to  run  traction  en- 
gine on  public  highway,  if  not  prohibited  by  statute  or  ordinance;  Davis  v. 
Thompson,  134  Mo.  App.  13,  114  S.  W.  550,  holding  placing  of  wire  in  high- 
way which  was  calculated  to  frighten  horses  of  ordinary  gentleness,  not  of  it- 
self negligence;  Chicago,  B.  &,  Q.  R.  Co.  v.  Roberts,  3  Neb.  (Unof.)  425,  91  N. 
W.  707,  holding  railroad  company  not  liable  for  fright  of  horse  at  ordinary  op- 
eration of  hand-car;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Davis,  7  Ind.  App.  222,  33 
N.  E.  451,  to  point  that  railroad  companies  are  not  liable  for  frightening  ani- 
mals by  legitimate  operation  of  trains;  Paterson  R.  Co.  v.  Grundy,  51  N.  J. 
Eq.  213,  26  Atl.  788,  to  point  that  improved  methods  of  locomotion  cannot  be 
excluded  from  existing  public  roads,  if  not  inconsistent  with  present  methods; 
Varney  v.  Manchester,  58  N.  H.  430,  42  A.  R.  592,  on  reasonable  use  of  public 
highway;  Vansant  v.  McMenemy,  18  Pa.  Dist.  R.  227,  holding  use  of  road  by 
engine  used  in  building  road  not  unreasonable;  Atty.  Gen.  ex  rel.  Brotherton  v. 
Detroit,  148  Mich.  71,  111  N.  W.  860  (dissenting  opinion),  to  point  that  high- 
way, not  restricted  to  particular  mode  of  use  in  dedication,  is  open  to  all  suit- 
able methods. 

Cited  in  reference  notes  in  26  A.  R.  76,  on  right  to  recover  for  injuries  sus- 
tained while  passing  along  highway;  34  A.  R.  631,  on  liability  for  article  left 
in  highway  which  frightens  horse;  51  A.  R.  496,  on  landowner's  liability  for 
leaving  in  highway  articles  frightening  horses. 

Cited  in  notes  in  98  A.  D.  610,  on  liability  of  private  corporations  and  in- 
dividuals for  injuries  through  fright  of  horses  at  objects  in  highways;  48  A. 
S.  R.  381,  on  unusual  machinery  in  road;  57  A.  S.  R.  744,  on  definition  ot 
highway;  131  Am.  St.  R.  535,  on  purposes  for  which  highways  may  not  be 
used;  1  L.R.A.(N.S.)  225,  on  common-law  duty  and  liability  of  operator  of 
automobile. 

Distinguished  in  Covington  County  v.  Collins,  92  Miss.  330,  131  A.  S.  R. 
527,  14  L.R.A.(N.S.)  1087,  45  So.  854,  15  A.  &  E.  Ann.  Cas.  1072,  holding  daily 
use  of  highway  by  heavy  traction  engine  in  hauling  wagons  between  mills,  un- 
reasonable. 
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—  Use  which  amounts  to  public  nuisance  per  se. 

Cited  in  District  of  Columbia  v.  Holton,  15  App.  D.  C.  363,  holding  use  of 
steam  roller  in  repair  of  streets  not  nuisance  per  se;  Wabash,  St.  L.  &  P.  R. 
Co.  V.  Farver,  111  Ind.  195,  60  A.  R.  696,  12  N.  E.  296,  holding  that  operating 
portable  steam-engine   near    highway   is   not   necessarily   nuisance;    Gilbert   v. 
Flint  &  P.  M.  R.  Co.  51  Mich.  488,  47  A.  R.  692,  16  N.  W.  868,  holding  that  box 
freight  car  standing  still  at  highway  crossing  is  not  of  itself  frightful  object 
to  boraes  of  ordinary  gentleness;   Agnew  ▼.  Corunna,  55  Mich.  428,  54  A.  R. 
383f  21  N.  W.  873,  holding  that  leaving  of  boulder  in  public  highway  for  time, 
not  public  nuisance  per  se;  McCarter  v.  Ludum  Steel  &  Spring  Co.  71  N.  J. 
Eq.  330,  63  Atl.  761,  holding  that  use  of  steam  traction  engine  in  streets  of 
city  is  not  public  nuisance  per  se ;  Nason  v.  West,  31  Misc.  583,  65  N.  Y.  Supp. 
651,  holding  operating  on  highway,  steam  motor  car,  having  smoke  stack,  not 
nuisance  per  se;  Detroit  v.  Detroit  City  R.  Co.  56  Fed.  867    (dissenting  opin- 
ion^, on  right  to  hold  maintenance  and  operation  of  railway  in  streets,  after 
expiration  of  franchise,  as  public  nuisance. 

Cited  in  reference  notes  in  33  A.  S.  R.  833;  83  A.  S.  R.  219, — on  steam  en- 
l^ine  on  highway  as  a  nuisance. 

Cited  in  notes  in  107  A.  S.  R.  250,  on  use  of  steam  engines  on  streets  as 
public  nuisances;  16  L.R.A.  148,  on  traction  engine  as  nuisance;  36  LJI.A. 
.195,  on  question  of  nuisances  declared  such  by  municipality  as  one  of  fact;  38 
LR.A.  307,  on  mimicipal  power  over  nuisances  as  to  electricity,   steam,   and 

•  xplosives;  39  L.R.A,  683,  on  municipal  power  over  water  and  water  courses 
as  nuisances. 

Rights  of  bicycle  as  vehicle. 

Cited  in  Holland  v.  Bartch,  120  Ind.  46,  16  A.  S.  R.  307,  22  N.  E.  83,  hold- 
iug  that  bicycle  is  vehicle  and  entitled  to  same  rights  of  road;  Molway  v.  Chi- 
cago, 239  ni.  486,  23  LJR.A.(N.S.)  543,  88  N.  E.  485,  16  A.  &  E.  Ann.  Cas.  424, 
holding  that  ordinary  travel  on  street  includes  use  of  bicycles  and  automobiles; 
Laredo  Electric  &  R,  Co.  v.  Hamilton,  23  Tex.  Civ.  App.  480,  56  S  W.  998, 
holding  that  in  legal  contemplation  bicycle  is  to  be  regarded  as  vehicle  in  rela- 
tion to  Its  use  on  highway. 
Liability  of  master  for  wanton  negligence  of  servant. 

Cited  in  Jones  v.  Hoge,  47  Wash.  663,  125  A.  S.  R.  915,  14  LJUl.(N.S.)  216, 
d2  Pac  433,  holding  owner  of  automobile  not  liable  for  chauffer's  negligence 
while  operating  machine  on  personal  errand,  without  owner's  knowledge  or 
consent;  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  47,  59  S.  E.  545  (dissenting 
opinion),  on  right  to  hold  master  liable  for  wanton  negligence  of  servant  in 
blowing  of  whistle  of  tramroad  engine. 
Necessity  of  proving  negligence. 

Cited  in  Alpem  v.  Churchill,  53  Mich.  607,  19  N.  W.  649,  holding  that  neg- 
ligence must  be  affirmatively  proved. 

S3  .431.  REP.  529,  HEISRODT  ▼.  HACKETT,  34  MICH.  28S. 
Dogs  as  property. 

Cited  in  Ten  Hopen  v.  Walker,  96  Mich.  236,  35  A.  S.  R.  598,  65  N.  W.  657, 
holding  that  dogs  have  value  and  are  property  of  owner ;  Salley  v.  Manchester 

*  A  E.  Co.  54  S.  C.  481,  71  A.  S.  R.  810,  32  S.  E.  526,  holding  that  there  is 
such  species  of  property  in  dogs  as  will  support  civil  action  for  their  injury  or 
)os8;  Ex  parte  Cooper,  3  Tex.  App.  489,  30  A.  R.  152,  holding  that  dogs  are  not 
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property  subject  of  taxation;  Hurley  v.  State,  30  Tex.  App.  333,  28  A.  S.  R.  916, 
17  S.  W.  455,  holding  that  dog  is  subject  of  theft. 

Cited  in  notes  in  67  A.  S.  R.  291,  on  remedies  of  owner  to  protect  property 
right  in  dogs,  and  measure  of  recovery  for  injury  thereto;  67  A.  S.  R.  298,  on 
larceny  of  dogs;  67  A.  S.  R.  299,  on  killing  of  unlicensed  dog;  37  L.RJl.  659, 
on  liability  of  railroad  for  killing  dogs;  40  L.R.A.  510,  on  right  to  kill  dogs 
under  police  power;  40  L.R.A.  523,  on  license  and  tax  laws  as  to  dogs  as  tak- 
ing property  without  due  process  of  law. 

22  AM.  REP.  581,  PEOPLE  v.  BROWN,  84  MICH.   889. 
Conunon-law  marriage  contracted  by  married  person  as  bigamons. 

Cited  in  People  v.  Mendenhall,  119  Mich.  404,  75  A.  S.  R.  408,  78  N.  W.  325, 
holding  that  married  person  who  contracts  common-law  marriage  is  guilty  of 
bigamy. 

Cited  in  note  in  126  Am.  St.  R.  202,  203,  on  crime  of  bigamy. 
When  marriage  is  void  ab  initio. 

Cited  in  Williams  v.  Williams,  63  Wis.  58,  53  A.  R.  253,  23  N.  W.  110,  hold- 
ing marriage  void  ab  initio  where  one  party  thereto  had  lawful  husband  or  wife 
living. 

22  AM.  REP.  588,  HATES  v.  I/IVINGSTON,  84  MICH.  884,  Reaffirmed 

on  later  appeal  in  48  Mich.  129,  5  N.  W.  78. 
Estoppel  in  pais  as  operating  to  transfer  title  to  land. 

Cited  in  Nims  v.  Sherman,  43  Mich.  45,  4  N.  W.  434,  holding  estoppel  by 
actions,  oral  statements  or  silence  can  never  pass  title  to  land;  White  v.  Hape- 
man,  43  Mich.  267,  38  A.  R.  178,  5  N.  W.  313,  holding  that  title  to  land  can- 
not pass  by  estoppel ;  First  Nat.  Bank  v.  McAllister,  46  Mich.  397,  9  N.  W.  446, 
holding  that  title  to  land  cannot  pass  by  mere  estoppel  shown  by  parol;  Shaw 
v.  Chambers,  48  Mich.  335,  12  N.  W.  486,  holding  that  spoken  words  will  not 
by  estoppel  establish  title  to  lands;  De  Mill  v.  Moffat,  49  Mich.  125,  13  N.  W. 
387,  holding  that  estoppel  in  pais  resting  upon  verbal  admissions  cannot  oper- 
ate to  transfer  interest  in  land;  Huyck  v.  Bailey,  100  Mich.  223,  58  N.  W. 
1002,  holding  that  passing  of  title  to  realty  cannot  be  done  under  guise  of 
estoppel;  Johnson  v.  Hogan,  158  Mich.  635,  —  L.R.A.(N.S.)  — ,  123  N.  W.  891, 
holding  that  title  to  real  estate  cannot  be  passed  by  estoppel;  Newby  v.  Row- 
land, 11  Or.  133,  1  Pac.  708,  holding  that  matters  constituting  estoppel  merely 
are  unavailable  as  defense  to  action  to  recover  possession  of  realty;  Hanly  v. 
Watterson,  39  W.  Va.  214,  19  S.  E.  536,  to  point  that  under  statute  of  frauds 
estoppel  resting  in  parol  cannot  operate  to  transfer  legal  title  to  lands;  Day  v. 
Walden,  46  Mich.  575,  10  N.  W.  26,  to  point  whether  owner  of  easement  who 
permits  another,  without  objection  to  make  valuable  improvements  therein,  is 
estopped  from  claiming  easement;  Kenyon  v.  Knipe.  2  Wash.  394,  13  L.RJL 
142,  27  Pac.  227  (dissenting  opinion),  on  right  to  hold  purchaser  according  to 
recorded  plot,  estopped  to  claim  land  shown  thereon  as  alley,  to  which  maker 
of  map  had  not  title. 

Cited  in  reference  notes  in  33  A.  S.  R.  118,  upon  what  estoppel  is  founded; 
72  A.  S.  R.  194,  on  acquiring  equitable  interest  in  land  by  estoppel  in  pais. 

Cited  in  notes  in  16  L.R.A.  813,  on  estoppel  in  pais  of  defendant  as  basis  tor 
action  to  recover  real  estate;  22  L.  ed.  U.  S.  145,  on  estoppel  in  pais. 

Disapproved  in  Turner  v.  Baker,  64   Mo.  218,  27  A.  R.   226,  holding  that 
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estoppel  in  pais  does  operate  to  transfer  title  where  coterminous  landowners 
agree  as  to  indefinite  and  unascertained  boundary  line. 

— BeceiTlng  benefits  as  estoppel  to   recover   land   wrongfully   conveyed 
by  executor. 

Cited  in  Petit  v.  Flint  &  P.  M.  R.  Co.  119  Mich.  492,  75  A.  S.  R.  417,  78  N. 
W.  554,  holding  heirs  not  estopped  to  recover  land  wrongfully  conveyed  by 
executor,  by  fact  that  full  value  was  paid  and  heir  received  benefit  thereof. 

Cited  in  note  in  75  A.  S.  R.  419,  on  estoppel  of  heirs  to  deny  validity  of 
judicial  sales. 

—Assessments  of  property  as  estopping  municipality  to  deny  ownership. 

Cited  in  Moore  v.  Pear,  129  Mich.  513,  89  N.  W.  347,  holding  that  municipal 
corporation's  assessment  of  taxes  in  name  of  one,  does  not  in  trespass  quarc 
clausum  against  its  servants  estop  it  to  deny  title  in  such  one. 
-->  Effect  of  verbal  agreement  to  estop  claim  of  homestead. 

Cited  in  Showers  v.  Robinson,  43  Mich.  50,  5  N.  W.  988,  holding  widow  not 
estopped  to  claim  homestead  by  verbal  assurance  to  purchaser  at  probate  sale 
that  she  would  make  no  claim  therefor. 
"Power  of  married  woman  to  divest  herself  of  her  lands  by  estoppel. 

Cited  in  Behlef  v.  Weybum,  69  Ind.  143,  holding  that  married  woman  can- 
not divest  herself  of  title  to  her  lands  by  estoppel  in  pais. 
-Estoppel  to  revoke  parol  license  to  enter  upon  land. 

Cited  in  Wood  v.  Michigan  Air  Line  R.  Co.  90  Mich.  334,  51  N.  W.  263,  hold- 
ing landowner  not  estopped  to  revoke  parol  license  to  railroad  to  enter  upon 
land;  Stevens  v.  Muskegon,  111  Mich.  72,  36  L.R.A.  777,  69  N.  W.  227  (dis- 
senting opinion),  on  right  to  hold  municipality  estopped  to  revoke  parol  con- 
tract to  use  streets. 

—Parol  surrender  of  land  contract  as  estoppel  to  enforce  guaranty  of 
payment. 

Cited  in  Stewart  v.  McLaughlin,  126  Mich.  1,  85  N.  W.  266,  holding  parol 
surrender  of  land  contract   ineffectual  to  prevent  vendor  from   recovering  on 
guaranty  of  payment  of  contract. 
-Establishment  of  boundary  lines  by  estoppel. 

Cited  in  Mainstee  Mfg.  Co.  v.  Cogswell,  103  Mich.  602,  61  N.  W.  884;  Pitts- 
bnrgh  L  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  118  Mich.  109,  76  N.  W.  395; 
Cleveland  Cliffs  Iron  Co.  v.  Gauthier,  143  Mich.  296,  106  N.  W.  862,— holding 
that  location  of  boundary  line  may  be  established  by  estoppel. 
Effect  as  estoppel,  of  abandonment  and  acceptance  under  marine  policy. 

Cited  in  Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.  24  Fed.  171,  hold- 
ing one  signing  abandonment  of  vessel  as  president  of  corporation  owner, 
estopped  to  set  up  his  individual  mortgage  against  insurance  company  accept* 
log  abandonment;  Northwestern  Transp.  Co.  v.  Thames  &  M.  Ins.  Co.  59  Mich. 
214,  26  N.  W.  336,  holding  that  written  abandonment  of  vessel  accepted  by  in* 
rarers,  estops  assertion  of  interest  antagonistic  to  that  conveyed  by  abandon- 
n>ent  and  acceptance. 
Surrender  and  destruction  of  deed  as  effecting  reconveyance. 

Cited  in  Tabor  v.  Tabor,  136  Mich.  255,  99  N.  W.  4,  holding  that  surrender 
tnd  destruction  of  deed  does  not  effect  reconveyance  of  land. 
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22  AM.  REP.  644,  WARD'S  CENTRAIi  &  P.  liAKB  CO.  ▼.  BliKINS,  S4 

MICH.  4S9. 
Measure  of  damages. 

Cited  in  notes  in  53  L.R.A.  84;  5  E.  R.  C.  525,— on  measure  of  damages  for 
breach  of  carrier's  contract. 

—  For  failure  to  furnish  vessel. 

Cited  in  The  Oregon,  5  C.  C.  A,  229,  6  U.  S.  App.  581,  55  Fed.  666,  holding 
that  measure  where  charter  party  is  compelled  to  charter  other  vessels  is  dif- 
ference between  freight  stipulated  for  and  freight  paid;  Shores  Lumber  Co.  v. 
Starke,  100  Wis.  498,  76  N.  W.  366,  holding  that  measure  of  damages  where 
shipment  delayed  until  next  season  is  loss  occasioned  by  sale  at  less  price  when 
finally  transported,  with  insurance  and  value  of  use  of  proceeds. 

Cited  in  reference  note  in  26  A.  R.  673,  on  measure  of  damages  for  carrier's 
failure  to  carry  goods. 

—  For  carrier's  wrongful  refusal  to  accept  goods  as  routed. 

Cited  in  Inman  v.  St.  Louis  S.  W.  R.  Co.  14  Tex.  Civ.  App.  39,  37  S.  W.  37, 
holding  that  measure  of  damages  is  difference  between  market  value  at  destina- 
tion at  prospective  time  of  arrival  and  value  at  same  time  at  place  of  shipment, 
less  through  freight. 

—  For  breach  of  warranty  In  sale  of  chattels. 

Cited  in  Crane  Co.  v.  Columbus  Constr.  Co.  20  C.  C.  A.  233,  46  U.  8.  App. 
52,  73  Fed.  984,  on  measure  of  damages  for  breach  of  warranty  in  sale  of 
chattels. 

22  AM.  REP.  647,  ADAMS  v.  BliCTTHEN,  66  MB.   19. 
liiability  of  assignor  of  promissory  note  as  indorser. 

Cited  in  Leahy  v.  Haworth,  4  L.R.A.(N.S.)  667,  73  C.  C.  A.  84,  141  Fed.  850, 
holding  written  assignment  on  note  payable  to  order  of  payee  signed  by  payee 
equivalent  of  blank  endorsement;  Dunham  v.  Peterson,  5  N.  D.  414,  57  A.  S.  R. 
556,  36  L.R.A.  232,  67  N.  W.  293,  holding  that  indorsement  in  terms  in  assign- 
ment may  make  payee  liable  as  endorser;  Merrill  v.  Hurley,  6  S.  D.  592,  55 
A.  S.  R.  859,  62  N.  W.  958,  holding  that  liability  implied  by  indorsing  note  can 
be  qualified  only  by  express  terms;  Markey  v.  Corey,  108  Mich.  184,  62  A.  S.  R. 
698,  36  L.R.A.  117,  66  N.  W.  493,  holding  that  endorsement  on  note  above 
payee's  signature  **I  hereby  assign  within  note"  etc.  will  not  relieve  payee  from 
liability  as  indorser;  Maine  Trust  &  Bkg.  Co.  v.  Butler,  45  Minn.  506,  12 
L.R.A.  370,  48  N.  W.  333,  holding  payee  who  signs  his  name  to  written  assign- 
ment of  note,  when  transferring  it  for  value,  liable  as  ordinary  indorser. 

Cited  in  reference  notes  in  55  A.  S.  R.  869,  on  provisions  in  indorsement  not 
affecting  negotiability;  57  A.  S.  R.  562,  on  form  of  indorsement. 

Cited  in  note  in  36  L.R.A.  117,  on  assignment  of  note  as  mere  indorsement. 

22  AM.  REP.   648,  WING  ▼.  WING,   66  ME.   62. 

Right  to  take  local  meaning  in  construing  word  as  slanderous. 

Cited  in  Thompson  v.  Lewiston  Daily  Sun  Pub.  Co.  91  Me.  203,  39  Atl.  556, 
holding  that  in  case  of  imcertainty  as  to  meaning  of  expressions  law  requires 
meaning  made  certain  by  means  of  proper  colloquium;  Robertson  v.  Edelstein, 
104  Wis.  440,  80  N.  W.  724,  holding  that  calling  married  woman  **bitch"  can- 
not be  construed  as  charging  prostitution  or  adultery,  though  so  understood 
when  spoken. 
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Cited  in  note  in  12  A.  D.  44^  on  actionability  of  words  not  imputing  indictable 
offence. 

22  AM.  REP.  651,  MEADBR  ▼.  WHITE,  66  ME.  90. 
Validity  of  contracts  made  on  Sunday. 

Cited  in  Mace  v.  Putnam,  71  Me.  238,  holding  that  contract  executed,  de- 
livered and  accepted  on  Simday  is  void;  Bridges  v.  Bridges,  93  Me.  557,  holding 
contract  made  on  Sunday  void  between  parties. 

Cited  in  notes  in  59  A.  S.  R.  642,  on  ratification  of  Sunday  contracts;  5  L.R.A. 
i'N.S.)  297,  on  return  of  consideration  as  condition  of  defending  against  con- 
tract because  made  on  Sunday ;  14  L.R.A.  193,  on  commercial  transactions  with- 
in Sunday  law;  17  L.R.A.  780,  on  remedy  of  party  as  to  rescission  of  Sunday 
contract;  7  E.  R.  C.  497,  on  lending  money  as  business  within  prohibition  of  Sun- 
day laws. 

22  AM.  REP.  662,  STATE  ▼.  FIjEMMING,  66  ME.  142. 
Plea  in  abatement  —  Sufficiency  of. 

Cited  in  State  v.  Malia,  79  Me.  540, 11  Atl.  602,  holding  plea  in  abatement  stat- 
ing objection  in  clear  language,  sufficient. 
—Right  of,  for  Irregnlarltles  In  organization  of  grand  Jury. 

Cited  in  United  States  v.  Richardson,  28  Fed.  61,  holding  that  in  courts  of 
Maine  objections  to  qualifications,  drawing  and  summoning  of  grand  jurors  may 
be  determined  on  plea  in  abatement ;  Nixon  v.  State,  68  Ala.  535,  holding  that 
objection  that  all  grand  jurors  were  not  drawn  in  presence  of  officers  designated 
by  law  may  be  presented  by  plea  in  abatement. 

Cited  in  note  in  34  A.  R.  706,  on  taking  advantage  of  incompetency  of  grand 
jnror. 
-Necessity  of  Terlficatlon. 

Cited  in  State  v.  Allen,  91  Me.  258,  39  Atl.  994,  holding  verification  necessary 
where  plea  in  abatement  filed  in  criminal  cases. 
Validity  of  writ  Issued  without  seal  of  court. 

Cited  in  Cfhoate  v.  Spencer,  13  Mont.  127,  40  A.  S.  R.  425,  20  L.R.A.  424,  32 
Ptc.  651,  holding  that  district  court  summons  issued  without  seal  required  by 
statute,  is  void. 

Cited  in  notes  in  20  L.R.A.  424,  on  effect  of  writ  or  process  issued  without 
Kal  of  the  court,  in  criminal  cases;  27  L.RA.  779,  on  irregularity  as  to  seal  on 
writ  of  venire. 

Distinguished  in  State  v.  Davis,  73  Ind.  359,  holding  that  under  statute  sum* 
nons  is  not  void  because  not  attested  by  seal  of  court. 
Retrospective  operation  of  remedial  statute. 

Cited  in  Myers  v.  Com.  90  Va.  785,  20  S.  E.  152,  holding  that  statute  cannot 
^  given  retrospective  operation  so  as  to   affect  pending  indictment  illegally 
drawn. 
Status  of  grand  Jury  irregularly  summoned. 

Cited  in  Eastham  v.  Holt>  43  W.  Va.  599,  27  S.  E.  883  (dissenting  opinion), 
to  point  that  grand  jury  not  summoned  or  impaneled  in  accordance  with  pro- 
▼iiions  of  general  law,  is  neither  de  facto  nor  de  jure  grand  jury. 
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aa  AM.  REP.   557,  HUSSEY  ▼.  SIBLEY,  66  ME.   102. 

Implied   warranty   in   sale  of   ne^tiable   paper  — Of  maker's   solvency. 

Cited  in  Roads  v.  Webb,  91  Me.  406,  64  A.  S.  R.  246,  40  Atl.  128,  holding  that 
there  is  no  implied  warranty  as  to  solvency  of  maker,  in  sale  of  note. 

Cited  and  explained  in  Milliken  v.  Chapman,  75  Me.  306,  46  A.  R.  386,  holding 
that  rule  of  caveat  emptor  applies  in  cases  of  sale  or  barter  of  commercial 
paper. 

—  Of  genuineness. 

Cited  in  notes  in  60  A.  D.  606,  on  liability  of  seller  of  forged  note;  33  L.R.A. 
632,  on  liability  of  obligors  on  original  contract  as  affected  by  renewal  or  sub- 
stituted contract  void  for  want  of  authority;  36  L.RJ^.  93,  on  implied  warranty 
of  genuineness  on  sale  of  negotiable  paper;  10  L.R.A.(N.S.)  543,  544,  on  im- 
plied warranty  of  genuineness  of  paper  transferred  without  indorsement. 

—  Effect  of  transfer  by  delivery  merely. 

Cited   in  Strauss  v.  Hensey,  7  App.  D.  C.  289,  36  L.R.A.  92,  holding  that 
transfer  by  delivery  merely,  of  note,  impliedly  warrants  his  title  and  that  paper 
is  not  fictitious  or  forged. 
Implied  warranty  In  sale  of  state  bonds. 

Cited  in  Meyer  v.  Richards,  163  U.  S.  385,  41  L.  ed.  205,  16  Sup.  Ct.  Rep.  1148, 
holding  that  seller  of  state  bonds  impliedly  warrants  their  validity. 
Implied  warranty  In  sale  of  corporate  stock. 

Cited  in  McClure  v.  Central  Trust  Co.  165  N.  Y.  108,  53  L.RJL  153,  58  N.  E. 
777,  holding  that  trust  company  which  offers  stock  of  English  corporation  for 
sale,  under  arrangement  for  marketing  same,  impliedly  warrants  it  to  be  market- 
able and  free  from  lien. 
Worthless  note  as  payment  of  debt. 

Cited  in  Sandy  River  Nat.  Bank  v.  Miller,  82  Me.  137,  19  AU.  109,  holding 
renewal  note,  signatures  to  which  are  forged,  not  extinguishment  or  payment 
of  original;  Barber  Asphalt  Paving  Co.  v.  Harrisburg,  29  L.RA..  401,  12  C.  C. 
A.  100,  28  U.  S.  App.  108,  64  Fed.  283,  holding  city  liable  on  paving  contract, 
where  it  pays  same  in  worthless  assessments,  though  it  stipulated  for  non- 
liability. 

22  AM.  REP.  562,  HIGHBORN  ▼.  FLETCHER,  66  ME.  209. 
Right  of  contribution  between  sureties. 

Cited  in  Van  Winkle  v.  Johnson,  11  Or.  469,  holding  surety  who  pays  his  pro- 
portion of  debt  after  suit  commenced,  not  liable  for  one  half  costs  in  subsequent 
action  against  cosurety  for  his  moiety;  Fischer  v.  Gaither,  32  Or.  161,  51  Pac. 
736,  to  point  that  cosureties  impliedly  promise  each  other  to  bear  equal  part 
of  any  loss  entailed  through  principal's  default. 

Cited  in  notes  in  10  A.  S.  R.  640,  641,  as  to  when  right  of  surety  to  contribu- 
tion  from  cosurety  accrues;  10  A.  S.  R.  641,  on  right  of  surety  to  contribution 
from  cosurety  when  principal  is  insolvent;  10  A.  S.  R.  647,  on  matters  of  de- 
fense to  snit  bv  surety  for  contribution;  21  L.R.A.  248,  on  becoming  surety  for 
surety-maker  for  words  added  to  «ignature. 

22   AM.   REP.   564,   LINDSAY  v.   HILL,   66   BIE.    212. 
Extraterritorial  force  of  penal  statutes. 

Cited  in  Dale  v.  Atchison,  T.  &  S.  F.  R.  Co.  57  Kan.  601,  47  Pac.  521,  holding 
that  penal  statutes  have  no  extra-territorial  force;  Kendrick  v.  Kyle,  78  Miss. 
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278,  28  So.  951,  holding  that  statutes  imposing  penalty  for  exacting  usury  have 
no  extra-territorial  force. 

Cited  in  note  in  14  A.  S.  R.  351,  on  action  in  one  state  to  enforce  cause  of  ac- 
tion created  by  statute  of  another  state. 
Extraterritorial  enforcement  of  legal  rate  of  interest. 

Cited  in  New  England  Mortg.  &  Secur.  Co.  v.  McLaughlin,  87  Ga.  1,  13  S.  E. 
81,  holding  that  rate  of  interest  exacted  where  contract  made  will,  if  legal,  be 
enforced  elsewhere  though  unlawful  at  latter  place. 

Cited  in  notes  in  55  A.  R.  610;  12  A.  S.  R.  281,— on  conflict  of  laws  as  to  in- 
terest and  usury;  55  L.R^  941,  as  to  whether  lex  rei  sitse  with  respect  to  in- 
terest and  usury  necessarily  controls  in  an  action  to  foreclose  a  real  estate 
mortgage;  62  L.R.A.  43,  on  effect  of  penal  or  remedial  character  of  foreign  stat- 
ute as  to  usury. 

Effect  of  Tolantary  payment  of  usurious  Interest. 

Cited  in  Camden  Sav.  Bank  v.  Cilley,  83  Me.  72,  21  Atl.  746,  holding  that  one 
who  voluntarily  pays  more  than  six  per  cent  interest  cannot  legally  claim  to 
have  excess  deducted  from  principaL 

S2  AM.   REP.   569,   STATE  ▼.   HATNES,    66   ME.   307. 
Procuring  burning  of  one's  dwelling  as  arson. 

Cited  in  State  v.  Sarvis,  45  S.  C.  674,  55  A.  S.  R.  806,  32  L.R.A.  647,  24  S.  E. 
^,  holding  that  procuring  the  burning  of  one's  dwelling  house  with  intent  to 
defraud  insurance  company  is  not  arson  in  absence  of  statute  making  it  such. 

Cited  in  reference  note  in  76  A.  D.  606,  as  to  servant's  guilt  of  arson  at  com- 
mon law  for  setting  fire  to  master's  house  by  latter's  procurement. 

Cited  in  notes  in  81  A.  D.  70,  as  to  what  constitutes  arson ;  101  A.  S.  R.  26, 
on  arson  by  owner  burning  his  own  house;  32  L.RJ^.  647,  on  arson  in  setting 
fire  to  one's  own  building. 

ti  AM.  REP.   571,  BIRD  t.  MT7NROE,   66  ME.   3S7. 

Necessity  of  pleading  statute  of  frauds. 

Cited  in  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911,  30  Abb.  N.  C.  419;  Far- 
well  V.  Tillson,  76  Me.  227, — ^holding  that  statute  of  frauds  relied  upon  as  de- 
feme  must  be  pleaded  specially. 
Failnre  to  comply  with  statute  of  frauds  as  invalidating  contract. 

Cited  in  Purdom  Naval  Stores  Co.  v.  Western  U.  Teleg.  Co.  153  Fed.  327, 
holding  that  failure  to  comply  with  terms  of  statute  does  not  render  contract 
▼old,  but  unenforceable;  Heaton  v.  Eldridge,  56  Ohio  St.  87,  60  A.  S.  R.  737,  36 
^^^^^  877,  46  N.  £.  638,  holding  that  statute  of  frauds  appertains  to  remedy  on 
contracts  not  to  validity. 
Memorandum  of  oral  contract  —  Sufficiency  of,  within  statute  of  frauds. 

Cited  in  Williams  v.  Robinson,  73  Me.  186,  40  A.  R.  352,  holding  that  "memo- 
randum" cannot  be  contract  itself,  but  evidence  by  which  it  is  to  be  proved ;  Wey- 
mouth V.  Goodwin,  105  Me.  510,  75  Atl.  61,  holding  note  not  contract  but  evi- 
dence of  it;  Wilson  V.  Lewiston  Mill  Co.  150  N.  Y.  314,  55  A.  S.  R.  680,  44  N.  E 
959,  holding  that  memorandmn  must  establiah  O/utract  plainly  without  aid  of 
?»rol  evidence. 

Cited  in  reference  note  in  86  A.  S.  R.  478^  on  memorandum  within  statute  of 
frauds. 
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Cited  in  note  in  47  A.  R.  532,  on  sufficiency  of  memorandum  of  sale  of  land, 
signed  in  agent's  name. 

—  When  must  be  executed. 

Cited  in  Ingraham  v.  Strong,  41  111.  App.  46,  holding  that  promise  and  writing 
need  not  he  contemporaneous. 

—  £frect  of  subsequent  memorandum  on  rights  acquired  prior  thereto. 
Cited  in  Emery  v.  Boston  Terminal  Co.  178  Mass.  172,  86  A.  S.  R.  473,  59  N. 

E.  763,  holding  that  subsequent  memorandum  cannot  make  good  oral  lease  as 
against  stranger  who  acquires  independent  title  before  memorandum  made. 

Cited  in  reference  note  in  41  A.  S.  R.  771,  on  subsequent  memorandum  within 
statute  of  frauds. 

22  AM.  REP.  581,  HOIiBROOK  ▼.  TOBEY,  66  ME.   410. 

Damages   stipulated   for  breach  of   agreement  as   liquidated   damages. 

Cited  in  Maxwell  v.  Allen,  78  Me.  32,  57  A.  R.  783,  2  Atl.  386,  holding  that 
amount  to  be  forfeited,  should  contract  of  sale  be  broken,  is  liquidated  damages; 
Smith  v.  Wedgwood,  74  Me.  457,  holding  that  sum  named  in  bond,  conditioning 
that  obligor  will  complete  certain  work  in  certain  time  is  penalty. 

Cited  in  notes  in  1  A.  D.  338,  as  to  whether  provision  is  one  for  liquidating 
damages  or  one  for  penalty;  6  E.  R.  C.  561,  on  distinction  between  a  penalty  and 
liquidated  damages  mentioned  as  payable  in  event  of  nonperformance  of  con- 
tract. 

—  In  contract  In  restraint  of  trade. 

Cited  in  McCurry  v.  Gibson,  108  Ala.  451,  54  A.  S.  R.  177,  18  So.  806;  Johnson 
V.  Gwinn,  100  Ind.  466, — holding  that  amount  agreed  to  be  paid  for  violation  of 
agreement  not  to  engage  in  business  is  liquidated  damages;  Burrill  v.  Daggett, 
77  Me.  545,  1  Atl.  677,  holding  that  sum  named  on  bond  conditioning  that  obligor 
would  not  open  barber  shop  in  certain  town  is  penalty;  Augusta  Steam  Laun- 
dry Co.  V.  Debow,  98  Me.  496,  57  Atl.  845,  holding  that  sum  mentioned  in  cove- 
nant not  to  engage  in  business  will  generally  be  regarded  as  liquidated  damages; 
Smith  V.  Bergengren,  153  Mass.  236,  10  L.R.A.  768,  26  N.  E.  690,  holding  that 
provision,  in  covenant  not  to  practice  medicine  in  certain  locality  for  stated 
period,  that  seller  might  so  practice  upon  payment  of  certain  iBum,  is  neither 
liquidated  damages  nor  penalty,  but  fixed  price  recoverable  upon  seller's  resuming 
practice. 

Cited  in  note  in  108  A.  S.  R.  60,  on  contract  not  to  follow  business  or  calling 
as  one  for  liquidated  damages. 

22   AM.  REP.   585,  60SS  ▼.  COFFIN,   66  ME.   432. 
Title  of  assignee  in  bankruptcy. 

Cited  in  Hersey  v.  Elliot,  67  Me.  526,  24  A.  R.  50,  holding  that  assignee 
has  no  title  to  negotiable  note  sold,  without  endorsement,  before  bankruptcy; 
Rogers  v.  Whitehouse,  71  Me.  222,  holding  that  conditional  sale  of  goods  to 
retail  dealer  is  binding  upon  him  or  his  assignee;  Lynam  v.  Belfast  Nat.  Bank, 
98  Me.  448,  57  Atl.  799,  holding  trustee  entitled  to  insolvent's  deposit  in  bank, 
as  against  right  of  bank  to  set-off  debt  owing  it  by  insolvent;  Dugan  v.  Nichols, 
125  Mass.  43,  holding  that  assignee  has  no  better  title  than  bankrupt,  except  in 
goods  conveyed  in  fraud  of  creditors;  Lockwood  v.  Noble,  113  Mich.  418,  71  N.  W. 
856,  holding  that  assignee  can  convey  only  such  title  as  his  assignor  had  when 
adjudged  bankrupt. 
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Chattel  mortfirage  as  passing  legal  title  to  after  acquired  property. 

Cited  in  Sawyer  v.  Long,  86  Me.  641,  30  AtL  111,  holding  that  chattel  mort- 
gage which  stipulates  that  mortgaged  property  may  be  sold  and  proceeds  used 
to  replace  those  sold,  effectually  passes  title  of  latter  to  mortgagee. 

Cited  in  note  in  37  A.  R.  668,  on  interest  of  vendee  under  conditional  sale. 

12  AM.  RCP.  588,  ORAGIN  ▼.  ORA6IN,  66  MB.  617. 
Bight  of  assured*  8  personal  representatives  to  proceeds  of  insurance 
policy. 
Cited  in  Cables  v.  Prescott,  67  Me.  582,  holding  proceeds  of  insurance  policy 
payable  to  trustee,  not  part  of  assured's  estate;  Martin  v.  ^Etna  L.  Ins.  Co.  73 
Me.  25,  holding  assured's  administrator  not  entitled  to  recover  on  policy  of  which 
children  are  sole  beneficiaries;  Stowe  v.  Phinney,  78  Me.  244,  67  A.  R.  796,  3 
Atl.  914,  holding  that  personal  representatives,  only  can  recover  upon  insurance 
policy  for  benefit  of  parties  named  payable  to  assured,  his  executors,  adminis- 
trators or  assigns,  where  policy  not  assigned  and  assured  died  intestate;  Doug- 
lass V.  Parker,  84  Me.  622,  24  Atl.  956,  holding  tha^  life  policy  payable  to 
widow  does  not  become  assets  of  estate;  Gould  v.  United  Traction  Employees 
Mut  Aid  Asso.  26  R.  I.  142,  68  Atl.  624,  holding  executrix  not  entitled  to 
bring  suit  for  beneficiary  fund. 

2a  AM.  REP.    »#«,  A6BI7RT  L.   INS.  CO.  v.   WARREN,   66   ME.    52S. 
Erldence  admissible  to  prove  falsity  of  representations  In  application  for 
insurance. 

Cited  in  Langdeau  v.  John  Hancock  Mut.  L.  Ins.  Co.  94  Mass.  56,  18  L.R.A. 
(N.S.)  1190,  80  N.  E.  452,  holding  evidence  of  conviction  of  drunkenness,  showing 
plea  of  guilty  and  testimony  of  witnesses  that  insured  was  ^'frequently  under 
influence  of  liquor  on  street,**  properly  admitted  upon  issue  of  falsity  of  assurer*s 
representations,  made  knowingly. 

Cited  in  reference  notes  in  8  A.  S.  R.  902,  on  admissibility  of  statements  of 
insured  as  to  his  health  to  question  truthfulness  of  statements  made  in  applica- 
tion; 56  A.  S.  R.  423,  on  parol  evidence  of  truthfulness  of  statements  in  applica- 
tion for  insurance. 

Cited  in  notes  in  27  A.  R.  328,  on  admissibility  of  declarations  of  insured; 
11  L.RA.(N.S.)   94,  on  admissions  or  statements  by  assured  outside  of  applica- 
tion as  evidence  against  beneficiary;  24  LJl.A.(N.S.)   258,  on  admissibility  of 
expressions  or  statements,  subsequent  to  injury,  of  present  pain. 
Qnaliflcation  of  jurors. 

Cited  in  notes  in  36  A.  D.  533,  on  opinion  that  accused  has  been  sufficiently 
punished  as  disqualifying  juror;  20  L.  ed.  U.  S.  660,  on  causes  of  challenge  of 
jurors  and  their  qualifications. 

92  AM.  REP.  600,  RIDER  v.  WHITE,  65  N.  Y.  54. 

Liability  of  owner  of  dog  for  Injuries  by. 

Cited  in  Conway  v.  Grant,  88  Ga.  40,  30  A.  S.  R.  145,  14  L.R.A.  196,  13  S.  E. 
803,  holding  one  who  leaves  dangerous  dog  loose  in  rear  yard,  with  gate  open, 
liable  for  injuries  inflicted  on  another  entering  premises  on  lawful  business; 
Flansburg  v.  Basin,  3  III.  App.  531,  holding  owner  of  dog  accustomed  to  bite 
liable  for  consequences;  Feick  v.  Andel,  1  N.  Y.  City  Ct.  Rep.  Supp.  61,  holding 
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owner  of  domesticated  dog  not  liable  for  its  conduct  in  absence  of  proof  that  he 
knew  animal  to  be  vicious;  Putnam  v.  Wigg,  37  N.  Y.  S.  R.  304,  14  N.  Y.  Supp. 
90,  holding  that  owner  who  takes  dog  on  public  street,  with  knowledge  that  he 
jumps  at  horses'  noses,  is  liable  for  injuries  resulting  from  such  habit;  Muller 
V.  McKesson,  73  N.  Y.  195,  29  A.  R.  123,  holding  that  one  who  keeps  dog,  with 
knowledge  that  it  is  ferocious,  is  liable  for  injuries  done. 

Cited  in  reference  note  in  2  A.  8.  R.  458,  on  liability  of  owner  for  injuries 
inflicted  by  dog. 

Cited  in  notes  in  36  A.  R.  762,  on  liability  of  owner  for  injuries  inflicted  by 
his  vicious  dog;  60  A.  R,  606;  16  A.  S.  R.  632,— on  liability  for  injuries  by 
vicious  animals;  14  L.R.A.  196,  on  liability  of  owner  of  animal  inflicting  injuries 
on  one  coming  on  former's  premises;  25  L.  ed.  U.  S.  488,  on  liability  of  owner 
of  animals  for  injuries  to  persons  by  them. 
—  Snfnclent  proof  of  scienter. 

Cited  in  O'Neill  v.  Blase,  94  Mo.  App.  648,  68  S.  W.  764,  holding  sufficient 
that  owner  has  had  such  notice  of  dog's  conduct  as  to  warn  man  of  ordinary 
prudence  that  animal  is  ferocious;  Reynolds  v.  Hussey,  64  N.  H.  64,  5  Atl.  458; 
Rogers  v.  Rogers,  4  N.  Y.  S.  R.  373, — holding  sufficient  that  owner  is  advised 
that  dog  is  ferocious,  and  that  there  is  reasonable  ground  to  apprehend  that 
he  will  inflict  injury  if  permitted;  Hahnke  v.  Friederich,  140  N.  Y.  224,  35  N. 
£.  487,  holding  influence  proper  of  owner's  knowledge  of  dog's  propensity  to  bite, 
where  it  is  kept  as  watch  dog;  Graham  v.  Payne,  122  Ind.  403,  24  N.  E.  216, 
to  point  that  it  is  unnecessary  to  prove  more  than  that  owner  had  good  cause 
for  believing  animal  to  be  ferocious. 

Cited  in  notes  in  24  L.R.A.(N.S.)  460,  on  scienter  necessary  to  owner's  libility 
for  injury  by  dog;  3  E.  R.  C.  119,  on  liability  for  keeping  mischievous  animal 
with  knowledge  of  its  propensities;  11  E.  R.  C.  243,  on  admissibility  of  facts 
collateral  to  issue  to  show  notice  to  owner  of  vicious  animal. 

22  AM.  REP.   60S,  ARMOUR  ▼.  MICHIGAN  C.  R.  CO.   66  N.  T.    111. 

Authority  of  agent. 

Cited  in  Bickford  v.  Menier,  36  Hun,  446,  sustaining  submission  to  jury  of 
question  whether  agent  having  general  management  in  certain  city  was  author- 
ized to  borrow  in  cases  of  emergency. 
What  constitutes  an  estoppel. 

Cited  in  Kempner  v.  Huddeston,  90  Tex.  182,  37  S.  W.  1066,  holding  feme 
sole,  who  intrusted  apparent  ownership  of  matured  notes  to  person  who  subse- 
quently became  her  husband,  estopped,  as  against  innocent  purchaser,  to  deny 
his  title;  Anderson  v.  Read,  106  N.  Y.  333,  13  N.  £.  292  (dissenting  opinion), 
majority  holding  vendor  not  estopped  from  showing  that  no  title  passed  by 
vendee's  acceptance  of  order  for  goods  to  be  manufactured  under  executory  con- 
tract of  sale. 

Cited  in  reference  nCte  in  86  A.  D.  414,  as  to  when  estoppel  in  pais  arises. 
—  Acts  of  agent  generally. 

Cited  in  Brookhaven  v.  Smith,  118  N.  Y.  634,  7  L.R.A.  755,  23  N.  E.  1002, 
holding  town  which  acquiesced  in  another's  purchase  of  land  estopped  to  subse- 
quently claim  adversely. 

Cited  in  note  in  82  A.  D.  395,  on  liability  of  principal  or  firm  for  acts  of 
agent  or  partner  within  his  apparent  but  not  actual  authority. 
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—Acts  of  inanrance  agent. 

Cited  in  More  v.  New  York  Bowery  F.  Ins.  Co.  65  Hun,  640,  10  N.  Y.  Supp. 
44,  sustaining  right  of  recovery  against  insurer  when  agent  delayed  to  notify 
applicant  of  rejection  of  application  until  after  loss  occurred;  Ralli  v.  White, 
21  Misc.  285,  47  N.  Y.  Supp.  197,  holding  insurance  association  estopped,  as 
against  innocent  third  party,  to  deny  authority  of  one  apparently  its  attorney 
in  fact. 

—  Acts  of  carrier's  agent. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Foster,  104  Ind.  293,  64  Am.  Rep.  319,  4 
N.  E.  20,  holding  carrier  estopped  to  deny  baggageman's  right  to  receive  trunk  of 
person  without  ticket,  when  apparently  authorized  to  receive  baggage  from  all 
intending  passengers. 

Cited  in  note  in  1  L.R.A.  143,  on  carriers'  liability  for  employees'  torts. 

—  Acts  of  partner. 

Cited  in  Johnson  v.  Mon  Lee,  30  N.  Y.  S.  R.  392,  10  N.  Y.  Supp.  9,  holding 
partnership  liable  to  bona  fide  holder  of  forged  note  issued  by  one  partner  in 
apparent  course  of  firm  business. 

-Recitals  in  bills  of  lading. 

Cited  in  The  Isola  Di  Procida,  124  Fed.  942,  holding  that  under  rule  of 
Federal  courts  master  may  bind  owners  or  ship  by  false  bill  of  lading;  Union 
Nat  Bank  v.  Griswold,  141  111.  App.  464,  holding  warehouseman  entitled  to 
show  true  contents  of  parcels  stored,  where  receipt  provides  that  contents  are 
unknown  and  are  stored  at  owner's  risk;  Sioux  City  &  P.  R.  Co.  v.  First  Nat. 
Bank,  10  Neb.  656,  35  Am.  Rep.  488,  7  N.  W.  311;  Brooke  v.  New  York,  L.  E. 
A  W.  R.  Co.  108  Pa.  529,  56  Am.  Rep.  235,  1  Atl.  206,  16  W.  N.  C.  614,  42 
Phila.  Leg.  Int.  417  (reversing  41  Phila.  Leg.  Int.  204),  holding  carrier  estopped 
to  deny  receipt  recited  in  bill  as  against  third  party  who  made  advances  thereon ; 
National  Bank  v.  Chicago,  B.  &  N.  R.  Co.  44  Minn.  224,  9  L.R.A.  263,  46  N.  W. 
342,  holding  carrier  not  estopped  by  recitals  from  showing  as  against  consignee, 
or  indorsee  for  value  that  no  goods  were  received  for  shipment;  Bank  of  Batavia 
v.  Kew  York,  L.  E.  k  W.  R.  Co.  106  N.  Y.  195,  60  Am.  Rep.  440,  12  N.  E.  433 
(affirming  33  Hun.  589),  holding  carrier  estopped  to  deny  receipt  of  article 
recited  in  bill  adding  "contents  unknown"  as  against  bank  which  discounted 
attached  draft;  Missouri,  K.  &  T.  R.  Co.  v.  Hutchings,  78  Kan.  758,  99  Pac. 
230;  Wichita  Sav.  Bank  v.  Atchison,  T.  &  S.  F.  R,  Co.  20  Kan.  519,— holding 
carrier  estopped  to  deny  receipt  recited  in  false  bill  as  against  bank  making 
advances  thereon,  where  two  originals  issued  for  same  shipment;  Murray  v. 
National  Cordage  Co.  53  Fed.  835,  holding  carrier  by  water  bound,  as  against 
indorsees,  only  to  deliver  actual  shipment  though  bill  recites  greater  amount. 

Cited  in  notes  in  38  A.  D.  412,  on  conclusiveness  of  bill  of  lading  as  to  ship- 
ment of  goods;  53  A.  R.  453,  on  carrier's  liability  where  bill  of  lading  given 
for  goods  never  received;  27  L.R.A.  173,  on  master's  liability  for  false  bills  of 
lading  prepared  by  servant  acting  within  scope  of  employment;  4  E.  R.  C.  679,  on 
conclusiveness  of  bill  of  lading  as  to  receipt  of  goods. 

Denied  in  Robinson  v.  Memphis  &  C.  R.  Co.  9  Fed.  129,  holding  carrier  not 
estopped,  as  against  indorsee  for  value,  to  deny  receipt  of  article  recited  in 

bai 

Disapproved  in  Roy  &  Roy  v.  Northern  P.  R.  Co.  42  Wash.  572,  6  L.R.A.(N.S.) 
302,  85  Pac.  63,  7  A.  &  E.  Ann.  Cas.  728,  holding  that  agent  who  issues  bill 
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of  lading  without  actual  receipt  of  goods  cannot  bind  carrier  even  as  to  innocent 
transferee. 

—  Recitals  in  warehouse  receipt. 

Cited  in  Fletcher  v.  Great  Western  Elevator  Co.  12  S.  D.  643,  82  N.  W.  184, 
holding  warehouseman  estopped,  as  against  bona  fide  holder,  to  deny  receipt 
recited  in  memorandum  issued  by  agent  without  delivery  of  goods. 

Cited  in  note  in  105  A.  S.  R.  359,  on  rights  of  assignee  of  bill  of  lading  as 
basis  for  which  forged  warehouse  receipts  were  used. 

Distinguished  in  Dean  v.  Driggs,  137  N.  Y.  274,  19  L.R.A.  302,  33  Am.  St. 
Rep.  721,  33  N.  E.  3^6  (reversing  44  Hun,  480),  holding  warehouseman  not 
estopped  by  recitals  in  receipt  to  show  true  quality  of  cement  enclosed  in  barrels 
falsely  marked,  as  against  one  who  made  advances  thereon. 

Criticised  in   Erb  v.   Great  Western  R.   Co.  3  Ont.  App.   Rep.   446,  holdings 
carrier  not  liable  to  shipper  where   agent  in  giving  receipts  for  goods   never 
received,  was  not  acting  within  scope  of  his  authority. 
Rights  of  transferee,  generally  —  Of  bill  of  lading. 

Cited  in  American  Nat.  Bank  v.  Georgia  R.  Co.  96  Ga.  666,  51  Am.  St.  Rep. 
155,  23  S.  E.  898,  holding  connecting  carrier  who  advanced  freight  with  know- 
ledge of  erroneous  recitals  in  bill  not  entitled  to  goods  as  against  bank  which 
credited  attached  draft;  Smith  v.  Missouri  P.  R.  Co.  74  Mo.  App.  48,  as  to 
validity  of  bills  when  held  by  third  parties. 

—  Of  bond. 

Distinguished  in  Fairbanks  v.  Sargent,  104  N.  Y.  108,  68  Am.  Rep.  490,  9  N. 
E.  870,  holding  bona  fide  assignee  of  bonds  not  entitled  to  whole  proceeds  when 
assignor  had  previously  transferred  interest  therein  to  another. 

22  AM.  REP.  612,  TIFFANY  v.  ST.  JOHN,  65  N.  Y.  S14. 
Effect  of  tender  as  discharge  of  lien. 

Cited  in  Haile  v.  Smith,  113  Cal.  666,  46  Pac.  872,  holding  that  tender  of 
purchase  money  relieves  land  from  further  claim  thereto  by  vendor;  Leet  v. 
Armbruster,  143  Cal.  663,  77  Pac.  653,  holding  that  tender  of  redemption  money 
extinguishes  purchaser's  interest  in  mortgage  lien;  Rother  v.  Monahan,  60  Minn. 
186,  62  N.  E.  263,  holding  that  tender  does  not  extinguish  lien  of  judgment; 
Gilbert  v.  Stephens,  6  Okla.  673,  65  Pac.  1070,  holding  tender  of  damages  done 
by  trespassing  animals  entitles  return  of  such  animals;  Wood  v.  Babb,  16  S. 
C.  427,  holding  that  legal  tender  made  by  husband  to  his  creditor  discharges 
wife's  property  from  lien  of  mortgage  given  as  security  for  husband's  debt; 
Lincoln  Sav.  Bank  v.  Ewing,  12  Lea,  598,  holding  tender  of  full  amount  of 
judgment  debt  in  legal  currency  not  discharge  of  judgment  lien;  Ladd  v.  Mason, 
10  Or.  308  (dissenting  opinion),  to  point  that  tender  of  debt  destroys  lien  of 
mortgage;  Walradt  v.  Phoenix  Ins.  Co.  64  Hun,  129,  19  N.  Y.  Supp.  293; 
Parmenter  v.  Fitzpatrick,  38  N.  Y.  S.  R.  367,  14  N.  Y.  Supp.  748,— to  point  that 
tender  by  judgment  debtor  to  sheriff  of  amount  of  execution,  discharges  lien 
thereof. 
Tender  of  interest  due  as  estoppel  to  declare  forfeiture  of  land  contract. 

Cited  in  Hill  v.  Carter,  101  Mich.  158,  59  N.  W.  413,  holding  that  tender  of 
interest  due  on  land  contract  deprives  vendor  of  right  to  declare  forfeiture  for 
nonpayment. 
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Defect  in  proof  as  cured  bjr  subsequent  evidence. 

Cited  in  Fulton  v.  Metropolitan  L.  Ins.  Ck).  4  Misc.  76,  23  N.  Y.  Supp.  698; 
Stewart  v.  Fidelity  Loan  Asso.  19  Misc.  49,  40  N.  Y.  Supp.  705,— holding  that 
if  defect  in  plaintiflTs  proof  is  afterward  supplied  by  either  party  during  trial 
it  is  cured. 

Availability  on  appeal  of  exception  to  denial  of  nonsuit  at  close  of  plain- 
tilTs  case  —  Where  defect  in  proof  is  subsequently  cured. 

Cited  in  Alderson  v.  Marshall,  7  Mont.  288,  16  Pac.  576;  Riley  v.  Black,  1 
Misc.  288,  20  N.  Y.  Supp.  695,  48  N.  Y.  S.  R.  769;  Croft  v.  Haight,  51  App. 
Div.  265,  64  N.  Y.  Supp.  882;  Meyers  v.  Ck)hn,  4  Misc.  185,  23  N.  Y.  Supp.  996,— 
holding  exception  to  denial  of  nonsuit,  made  at  close  of  plaintiff's  evidence, 
not  available  on  appeal  if  defect  in  proof  is  cured  by  evidence  afterwards  ad- 
duced by  either  party;  Van  Houten  v.  Fleischman,  1  Misc.  130,  20  N.  Y.  Supp. 
643;  Willard  v.  Holmes,  2  Misc.  303,  21  N.  Y.  Supp.  998;  Carroll  v.  O'Shea, 
2  Misc.  437,  21  N.  Y.  Supp.  956, — holding  that  when  plaintiff  rests  any  defect 
in  proof  is  cured  by  evidence  received  after  denial  of  motion  for  nonsuit;  Lana- 
ban  V.  Henry  Zeltner  Brewing  Co.  20  Misc.  551,  46  N.  Y.  Supp.  431;  Moskowitz 
Y.  Hornberger,  20  Misc.  558,  46  N.  Y.  Supp.  462;  Van  Allen  v.  Shulenburgh,  58 
Misc.  136,  110  N.  Y.  Supp.  464, — ^holding  denial  of  nonsuit  at  close  of  plain- 
tiff's case  not  reversible  error  when  like  motion  properly  denied  at  close  of 
whole  case. 
—  Wlien  motion  is  not  renewed  at  close  of  whole  case. 

Cited  in  Hopkins  v.  CUrk,  168  N.  Y.  299,  53  N.  E.  27;  Gaylord  v.  Gallagher, 
1  Misc.  328,  20  N.  Y.  Supp.  682,  48  N.  Y.  S.  R.  704,  holding  exception  to  denial 
of  motion  for  nonsuit  at  close  of  plaintiff's  case  not  available  when  not  renewed 
at  close  of  case. 

2S  AM.  KEP.  619,  COOK£  ▼.  MIIiliARD,  65  N.  Y.  352. 
When  contract  is  one  of  sale  within  statute  of  frauds. 

Cited  in  Lewis  v.  Evans,  108  Iowa,  296,  79  N.  W.  81,  holding  that  contract 
for  sale  of  com  to  be  shelled  is  within  statute;  Burrell  v.  Highleyman,  33  Mo. 
App.  183,  holding  contract  for  chattel,  one  of  sale  though  work  and  labor  to  be 
performed  thereon  before  delivery;  Joy  v.  Schloss,  15  Abb.  N.  G.  373,  holding 
that  contract  for  goods  not  in  existence,  but  to  be  manufactured,  is  not  one 
of  sale;  Dedrich  v.  Leonard,  3  N.  Y.  S.  R.  780,  holding  verbal  agreement  to 
aell  is  within  statute  of  frauds;  Shrimpton  &  Sons  v.  Dworsky,  2  Misc.  123, 
21  N.  Y.  Supp.  461,  holding  contract  for  '^needle  books,*'  one  of  sale  where 
needles  are  in  stock  and  only  thing  necessary  is  to  put  them  in  packages  and 
print  vendee's  name  thereon;  Ellis  v.  Denver,  L.  &  G.  R.  Go.  7  Golo.  App.  350,  43 
Pac.  457,  to  point  that  contract  is  not  within  statute  where  work  or  labor  is 
to  be  done  to  reduce  material  to  form  in  which  it  is  to  be  delivered ;  Bennett  v. 
Davis,  113  Cal.  337,  54  A.  S.  R.  354,  45  Pac.  684;  Garvin  Mach.  Co.  v.  Hutchin- 
8on,  1  App.  Div.  380,  37  N.  Y.  Supp.  394, — to  point  where  contract  is  within 
provisions  of  statute  of  frauds  relating  to  sales. 

Cited  in  notes  in  9  A.  D.  189,  on  contracts  within  statute  of  frauds;  54  A.  R. 
167,  168,  on  what  is  contract  of  sale  of  goods  within  statute  of  frauds;  94  A. 
8.  R.  232;  14  L.R.A.  231, — on  distinction  between  sales  of  personalty  and 
agreements  for  work  and  labor  with  respect  to  statute  of  frauds;  23  £.  R.  C. 
197,  on  distinction  between  contracts  for  sale  of  goods  and  contracts  for  work 
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and  labor  and  effect  thereon  of  statute  of  frauds;  14  L.R.A.  233,  on  applicability 
of  statute  of  frauds  to  agreement  to  finish  article  already  in  existence. 

—  Foi  special  article. 

Cited  in  Roubicek  v.  Haddad,  67  N.  J.  L.  522,  51  Atl.  938,  holding  contract 
with  importer  for  glass  novelties  to  be  thereafter  manufactured  in  Europe  with 
words  "Atlantic  City"  thereon,  for  special  trade,  not  one  of  sale;  Nientz  v. 
Burkhard,  29  Or.  55,  54  A.  8.  R.  777,  31  L.R.A.  508,  43  Pac.  866,  holding  oral 
contract  to  manufacture  iron  work  after  special  design,  not  within  state;  Forsyth 
V.  Mann  Bros.  68  Vt.  116,  32  L.R.A.  788,  34  Atl.  481,  holding  contract  to  furnish 
special  article,  not  adapted  to  general  market,  not  one  of  sale;  Meincke  v.  Falk, 
55  Wis.  427,  42  A.  R.  722,  13  N.  W.  545,  holding  contract  to  furnish  material 
and  manufacture  goods  in  special  manner,  not  one  of  sale. 

—  For  manufacture  of  article  used  bj  general  trade. 

Cited  in  Pratt  v.  Miller,  109  Mo.  78,  32  A.  S.  R.  656,  18  S.  W.  965;  Williama- 
Hayward  Shoe  Co.  v.  Brooks,  9  Wyo.  424,  64  Pac.  342, — holding  that  contract 
for  goods,  to  be  manufactured,  of  same  general  line  as  vendor  manufactures  for 
his  general  trade,  is  one  of  sale;  Mechanical  Boiler  Cleaner  Co.  v.  Kellner,  62 
N.  J.  L.  544,  43  Atl.  599,  holding  contract  for  article  not  in  solido,  but  which 
is  to  be  manufactured  by  vendor  in  general  course  of  business,  one  of  sale. 

—  Future  crops. 

Cited  in  Talmadge  v.  Lane,  17  Misc.  731,  41  N.  Y.  Supp.  413,  holding  sale  of 
crop  to  be  grown  not  one  of  sale. 
What  amounts  to  change  of  possession  within  statute  of  frauds. 

Cited  in  Re  Hoover,  33  Hun,  553,  holding  that  change  of  possession,  wbere 
property  sold  is  in  possession  of  vendee,  must  be  manifested  by  more  than  mere 
words  of  agreement  between  parties;  J.  H.  Silkman  Lumber  Co.  v.  Hunholz, 
132  Wis.  610,  122  A.  S.  R.  1008,  11  L.R.A.(N.S.)  1186,  112  N.  W.  1081,  13 
A.  &  E.  Ann.  Cas.  713,  holding  that  mere  verbal  agreement  as  to  sale  of  personal 
property  in  possession  of  contemplated  fundee  as  bailee,  does  not  work  change 
of  possession  sufficient  to  satisfy  statute. 

Cited  in  notes  ih  49  A.  D.  327,  on  necessity  for  delivery,  receipt,  and  ac- 
ceptance to  take  verbal  sales  of  goods  out  of  statute  of  frauds;  49  A.  D.  329, 
on  necessity  for  passing  of  both  title  and  possession  to  validity  of  verbal  sale 
of  goods  under  statute  of  frauds;  37  A.  R.  20,  on  delivery  satisfying  statute  of 
frauds;  96  A.  S.  R.  226,  on  delivery  to  person  or  at  place  designated  by  buyer 
as  satisfaction  of  statute  of  frauds;  96  A.  S.  R.  224,  on  effect  of  loss  of  goods 
before  delivery  on  statute  of  frauds;  21  L.  ed.  U.  S.  308,  on  delivery  and  ac- 
ceptance necessary  under  statute  of  frauds. 
Whut  constitutes  acceptance  within  meaning  of  statute  of  frauds. 

Cited  in  Col  ton  v.  Raymond,  52  C.  C.  A  382,  114  Fed.  863,  holding  that 
statute  requires  physical  acts  of  delivery  and  acceptance,  and  words  alone  are 
useless;  Kemensky  v.  Chapin,  193  Mass.  500,  79  N.  E.  781,  9  A.  &  E.  Ann.  Cas. 
1168,  holding  delivery  to  railway  not  sufficient  acceptance,  where  railroad  auth- 
orized to  receive  for  transportation  only;  Fontaine  v.  Bush,  40  Minn.  41,  12 
A.  S.  R.  722,  41  N.  W.  466;  Mommer  v.  Friedlander,  2  N.  Y.  City  Ct.  Rep. 
247, — ^holding  mere  receipt  of  goods  insufficient  as  acceptance  within  meaning 
of  statute. 

Cited  in  note  in  49  A.  D.  334,  on  sufficiency  of  mere  words  as  delivery  and 
acceptance  of  goods  under  statute  of  frauds. 
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Agreement  to  mannfactiire  as  executed  contract  of  sale. 

Cited  in  WaUace  v.  Blake,  18  N.  Y.  S.  R.  922,  2  N.  Y.  Supp.  403,  holding 
that  agreement  to  manufacture  is  not  executed  contract  of  sale,  but  executory. 

SI  AM.  REP.  636,  DENNIS  ▼.  RYAN,  65  N.  Y.  386. 
When  action  lies  for  malicious  prosecution. 

Cited  in  Harlan  v.  Jones,  16  Ind.  App.  398,  45  N.  E.  481,  holding  that  procur- 
ing search  warrant  to  be  issued  may  be  made  foundation  of  action  for  malicious 
prosecution,  though  affidavit  upon  which  warrant  issued  charges  no  crime; 
Holden  y.  Merritt,  92  Iowa,  707,  61  N.  W.  390,  holding  one  who  complains  to 
United  States  marshall  who  sends  inspector  to  .him,  to  which  inspector  he  makes 
statements  which  lead  inspector  to  file  information  upon  which  plaintiff  is 
arrested,  instigator  of  prosecution;  Castro  ▼.  Uriarte,  2  N.  Y.  Civ.  Proc.  Rep. 
(McCarthy)  199,  2  N.  Y.  Civ.  Proc.  Rep.  (Browne)  210,  12  Fed.  250,  holding 
that  action  lies  for  maliciously  setting  on  foot  before  tribimal  of  compentent 
jurisdiction  legal  proceedings,  although  such  proceedings  were  invalid;  Sayles  v. 
Hoetzel,  48  N.  Y.  S.  R,  206,  20  N.  Y.  Supp.  663,  holding  that  action  lies  when 
one  causes  arrest  of  another  maliciously  and  without  probable  cause;  Dann  v. 
Wormser,  38  App.  Div.  460,  66  N.  Y.  Supp.  474,  holding  instigator  of  malicious 
prosecution  liable,  though  formal  complaint  of  arrest  made  by  another. 

Cited  in  reference  notes  in  26  A.  R.  68,  on  right  to  recover  damages  for 
malicious  prosecution;  30  A.  S.  R.  758,  on  malicious  porsecution. 

Distinguished  in  Kruse  v.  Spiegel,  94  Cal.  370,  28  A.  S.  R.  137,  16  L.R.A. 
707,  29  Pac.  707,  holding  that  arrest  on  charge  of  slander  cannot  be  made  basis 
of  action  for  malicious  prosecution. 

—  Conclusion  of  competent  tribunal  as  defense. 

Cited  in  Cole  ▼.  Andrews,  74  Minn.  93,  76  N.  W.  962,  holding  one  who  in 
good  faith  makes  full  and  truthful  statement  of  facts  to  grand  jury,  not  liable 
if  latter  erroneously  believe  facts  constitute  crime;  Navarino  ▼.  Dudrap,  66  N. 
J.  L.  620,  60  Atl.  363,  holding  one  who  makes  false  affidavit  of  facts  liable  to 
action  for  malicious  prosecution  though  judicial  officer  erroneously  holds  that 
snch  facts  constitute  crime;  Thaule  v.  Krekeler,  81  N.  Y.  428,  holding  one  not 
responsible  for  legal  conclusion  drawn  from  honest  statement  of  facts,  by  magis- 
trate, district  attorney  or  grand  jury. 
-•Procuring  of  advice  as  defense. 

Cited  in  Cook  v.  Proskey,  70  C.  C.  A.  663,  138  Fed.  273,  holding  advice  of 
magistrate  no  defense,  in  absence  that  he  was  attorney  learned  in  law;  Van 
Meter  v.  Bass,  40 -Colo.  78,  18  LJLA.(N.S.)  49,  90  Pac.  637;  Schippel  v.  Norton, 
38  Kan.  667,  16  Pac.  804;  Sebastian  v.  Cheney,  86  Tex.  497,  25  S.  W.  691,— 
holding  advice  of  district  attorney,  honestly  sought  and  rendered  upon  fair 
statement  defense  to  action  for  malicious  prosecution;  Sutton  v.  McConnell,  46 
Wis.  269,  60  N.  W.  414,  holding  advice  of  justice  of  peace  not  protection  against 
action  for  malicious  prosecution. 

Cited  in  note  in  18  L.R.A.(N.S.)  66,  on  necessity  of  disclosing  facts  to  make 
adTice  of  counsel  defense  to  action  for  malicious  prosecution. 

—  Insufficiency  of  complaint  for  arrest  as  defense. 

Cited  in  Harrington  v.  Tibbet,  143  Cal.  78,  76  Pac.  816;  Minneapolis  Thresh- 
ing Mach.  Co.  V.  Regier,  61  Neb.  402,  70  N.  W.  934, — ^holding  insufficiency  of 
complaint  for  arrest,  no  defense  in  action  for  malicious  prosecution;  Schattgen 
Am.  Rep.  Vol.  XVI.— 17. 
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V.  Holnback,  149  111.  646,  S6  N.  E.  969,  holding  it  not  necessary  to  show  that 
affidavit)  information  or  indictment  properly  charged  offense  for  which  plaintiff 
was  prosecuted. 

Cited  in  notes  in  26  A.  S.  R.  129,  on  effect  upon  action  for  malicious  prosecu- 
tion of  defects  in  accusation  or  proceedings;  26  A.  S.  R.  127,  on  malicious 
prosecution  when  indictment  does  not  charge  a  crime;  2  L.R.A.(N.S.)  1106, 
on  effect  of  lack  of  jurisdiction  because  of  irregular  or  defective  process  or  pro- 
ceedings. 

B2  AM.  REP.  644,  McCAFFREY  T.  WOODIN,  65  N.  Y.   459. 
i'alldUy  of  chattel  mortgage  on  property  not  In  esse. 

Cited  in  Tilden  v.  lUden,  26  Misc.  672,  57  N.  Y.  Supp.  864,  holding  that  agree- 
ment to  give  for  executed  consideration  mortgage  on  property  not  presently 
reducible  to  possession,  is  equitable  mortgage;  Deeley  v.  Dwight,  132  N.  Y. 
^9,  18  L.R.A.  298,  30  N.  £.  258  (reversing  16  Daly,  300,  11  N.  Y.  Supp.  60), 
molding  that  legal  title  to  property  not  in  existence  actually  or  potentially 
i^annot  be  transferred  by  way  of  mortgage;  Parker  v.  Jacobs,  14  S.  C.  112,  37 
A.  R.  724,  holding  that  mortgage  on  personal  property  not  yet  in  existence 
creates  equitable  lien  valid  as  against  lien  of  executor  subsequently  acquired; 
Urick  V.  Campbell,  22  Jones  k  S.  305,  to  point  that  declaration  precedent  may 
be  made  which  will  take  effect  on  intervention  of  some  new  act;  Coats  ▼. 
Ponnell,  94  N.  Y.  168  (affirming  16  Jones  &  S.  46) ;  Kimball  v.  Farmers'  & 
M.  Nat  Bank,  138  N.  Y.  500,  20  L.R.A.  440,  34  N.  E.  342,— to  point  that  chat- 
tel mortgage  covering  property  not  in  esse,  is  effectual  when  it  comes  into 
existence  and  rights  of  third  persons  have  not  intervened. 

Cited  in  notes  in  4  A.  D.  561,  on  sale  or  encumbrance  of  property  not  in 
esse;  30  A.  8.  R.  68,  on  mortgage  of  property  not  in  existence;  5  E.  R.  C 
139,  as  to  what  personal  prc^rty  may  be  mortgaged;   10  E.  R.  C.  476,  on 
validity  of  sale  of  property  to  be  subsequently  acquired. 
—  On  fntnre  crops  generally. 

Cited  in  Merchants'  Nat  Bank  v.  Biann,  2  N.  D.  456,  51  N.  W.  946,  holding 
mortgage  covering  crops  to  be  grown  during  1888,  1889  and  each  succeeding 
year  until  debt  secured  is  fully  paid  *'not  void  as  to  crop  raised  in  year  1890;" 
Grand  Foiks  Nat  Bank  v.  Minneapolis  k  N.  Elev.  Co.  6  Dak.  357,  43  N.  W. 
806,  holding  chattel  mortgage  given  on  crops  to  be  grown,  valid;  Dickey  v. 
Waldo,  97  Mich.  255,  23  L.R.A.  449,  56  N.  W.  608,  holding  products  <^  soil 
subject  <^  mortgage  though  not  grown;  Cumberland  Nat  Bank  v.  Baker,  57 
N.  J.  Eq.  231,  40  Atl.  805,  holding  chattel  mortgage  upon  "crops  to  be  planted,'^ 
valid  lien  upon  after  planted  crop  as  against  mortgages  created  aft^  crop 
secured;  Nestell  v.  Hewitt,  19  Abb.  N.  C.  282,  holding  chattel  mortgage  on  crops 
in  ground,  valid;  Cressey  v.  Sabre,  17  Hun,  120,  holding  chattel  mortgage  on 
''four  acres  of  potatoes/'  passes  no  title  when  potatoes  not  yet  planted;  SmiUk 
V.  Tabor,  46  Hun,  313,  holding  chattel  mortgage  on  crops  to  be  grown,  as  securify 
for  rent,  valid;  Rochester  Distilling  Co.  v.  Rasey,  142  N.  Y.  570,  40  A.  &  R. 
635,  37  N.  E.  632,  60  N.  Y.  S.  R.  284,  holding  chattel  mortgage  on  future  crops 
invalid  against  intervening  rights  of  attaching  creditors;  Fleetham  v.  Reddick, 
82  Hun,  390,  31  N.  Y.  Supp.  342;  Moore  v.  Bynmi,  10  S.  C.  452,  30  A.  R.  58, — 
holding  chattel  mortgage  on  future  crop  operative  when  crop  comes  into  exists 
ence,  if  no  rights  of  creditors  or  purchasers  have  attached. 
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Cited  in  reference  note  in  24  A.  R.  682,  on  validity  of  mortgage  of  crops  to 
be  planted. 

Cited  in  notes  in  81  A.  S.  R.  46,  on  sale  of  crops  growing  or  to  be  grown;  14 
A.  S.  R.  167,  168,  on  landlord's  right  to  reserve  title  to  or  lien  on  crops  to 
be  raised  by  tenant;  23  L.R.A.  453,  456,  465,  on  necessity  and  effect  of  pos- 
8es8i(Mi  on  sale  or  mortgage  of  future  crops;  23  L.R.A.  457,  on  equitable  doctrine 
as  to  sale  or  mortgage  of  future  crops;  23  L.R.A.  466,  on  effect  of  sale  or  mort- 
gage of  future  en^pB  as  against  purchasers;  23  L.R.A.  470,  on  sale  or  mortgage 
of  future  crops  raised  on  leased  land;  23  L.R.A.  476,  on  special  state  doctrines 
and  laws  as  to  sale  or  mortgage  of  future  crops;  23  L.R.A.  465,  on  title  of  mort- 
gagee of  future  crop;  54  A.  S.  R.  139;  22  L.  ed.  U.  S.  183,— on  mortgage  on 
erops  to  be  planted. 

D.stinguished  in  Merchants'  t  M.  Sav.  Bank  v.  Lovejoy,  84  Wis.  601,  55  N. 
W.  108,  holding  attempted  mortgage  of  crc^s  not  yet  in  existence  invalid  as 
against  mortgagor's  creditors  to  time  where  crop  raised. 
— Vertial  chattel  mortgage  on  fntnre  crops. 

Cited  in  Rees  v.  Coats,  65  Ala.  256,  holding  that  verbal  mortgage  of  future 
erops  does  not  pass  title  sufficient  to  support  trover,  unless  mortgagee  acquires 
possession;  Grant  v.  Steiner,  65  Ala.  499,  holding  that  mortgage  of  unplanted 
crop  eonv^s  only  equitable  title,  which  will  not  support  detinue,  trover  or 
trespass. 
—On  after  aoqnlred  property. 

Cited  in  Tennis  v.  Midkiff,  55  111.  App.  642,  holding  that  mortgage  upon  after 
aeqnired  chattels  does  not  give  title  thereto  when  acquired,  unless  mortgagee 
takes  possession;  Hock  v.  Magerstadt,  124  111.  App.  140,  holding  that  chattel 
mortgage  up<m  merchandise  subject  to  sale  in  course  of  business  is  valid  when 
possession  is  taken  prior  to  intervention  of  rights  of  third  parties;  Borden  v. 
Croak,  131  IlL  68,  19  A.  S.  R.  23,  22  N.  E.  793,  holding  that  mortgage  on 
after-acquired  property  creates  equitable  interest  therein,  good  against  judg- 
ment ci  editors  and  others,  though  mortgagee  has  not  taken  possession  and 
mortgagor  does  nothing  to  reconfirm  mortgage;  Burrill  v.  Whitcomb,  100  Me. 
286,  109  A.  8.  R.  498  note,  1  L.R.A.(N.8.)  451,  61  Atl.  678,  holding  that 
mortgagee  of  after-acquired  property  who  of  own  motion  takes  possession  has 
title  superior  to  that  of  subsequent  attaching  creditor  of  mortgagor;  Chase  v. 
Denny,  130  Mass.  566,  holding  that  mortgagee  of  after-acquired  property  who, 
with  knowledge  of  mortgagors  insolvency  takes  possession,  of  own  moti<ni,  before 
insolvCTcy  proceedings  are  instituted,  has  valid  lien  as  against  assignee  in  in- 
sohreney;  Smith- Wallace  Shoe  Co.  v.  Wilson,  63  Mo.  App.  326,  holding  mortgage 
not  prima  facie  void  because  it  includes  after-acquired  goods;  Cameron  v. 
Marvin,  26  Kan.  612;  Kennedy  v.  National  Union  Bank,  23  Hun,  494, — holding 
chattel  mortgagee  may  hold  after-acquired  property,  if  reduced  to  possession 
before  any  other  righjb  intervenes;  Farmers'  Loan  A  T.  Co.  v.  Long  Beach  Improv. 
Ca  27  Hun,  89,  holding  that  mortgage  upon  after-acquired  property  will  not 
eover  property  subsequently  acquired  without  payment  of  purchase  price,  as 
against  vendor  thereof;  Central  Trust  Co.  v.  West  India  Improv.  Co.  48  App. 
IHv.  147,  63  N.  Y.  Supp.  853,  holding  that  mortgagee  acquires  only  equitable 
right  to  after-acquired  property  included  in  chattel  mortgage;  Medina  Qas  & 
Electric  Light  Co.  v.  Buffalo  Loan,  T.  &  S.  D.  Co.  119  App.  Div.  245,  104  N. 
Y.  Supp.  625,  holding  that  mortgagee  must  take  physical  possession  to  subject 
sfter-acquired  property  to  lien  of  mortgage;  Kribbs  v.  Alford,  120  N.  Y.  519, 
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24  N.  £.  811,  holding  thai  chattel  mortgage  of  after-acquired  property  is 
effectual  as  between  parties  when  mortgagor  acquires  possession;  Zartman  v. 
First  Nat.  Bank,  189  N.  Y.  267,  12  L.R.A.(N.S.)  1083,  82  N.  E.  127  (affirming 
100  App.  Diy.  406;  96  N.  Y.  Supp.  633),  holding  chattel  mortgage  invalid  as  to 
after-acquired  property  as  against  trustee  in  bankruptcy;  Francisco  v.  Ryan, 
54  Ohio  St  307,  66  A.  S.  R.  711,  43  N.  E.  1045,  holding  chattel  mortgage  cover- 
ing subsequently  acquired  property  valid,  when  mortgagee  takes  possession, 
against  subsequent  perscm  of  mortgagor's  creditors;  Re  Sentenne  &  6.  Co.  120 
Fed.  436,  to  point  that  provisi<m  that  mortgage  shall  cover  after-acquired  prop- 
erty is  valid  between  parties;  Marie  v.  Garrison,  13  Abb.  N.  C.  210,  to  point 
that  agreement  to  do  executory  act  as  to  after-acquired  property  becomes 
binding  when  acquisition  is  made;  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  £. 
475,  to  point  that  exercise  of  right  to  take  prc^rty,  given  with  equitable  lien, 
perfects  lien. 

Cited  in  reference  notes  in  10  A.  S.  R.  195,  on  validity  of  mortgage  on  chat- 
tels not  yet  acquired  as  against  creditor;  19  A.  8.  R.  30,  on  validity  and  effect 
of  mortgages  upon  chattels  not  yet  acquired. 

Cited  in  notes  in  46  A.  D.  716,  on  ratification  by  new  act  of  mortgagor  of 
lifter-acquired  property;  76  A.  D.  731,  on  equitable  doctrines  applicable  to  mort- 
gages of  after-acquired  chattels;  76  A.  D.  729,  on  effect  of  mortgagor's  new  act 
after  acquisition  of  subsequently  acquired  property;  37  A.  R.  728,  on  taking 
possession  of  after-acquired  property  by  mortgagee;  109  A.  8.  R.  515,  on  mode 
of  construing  and  giving  effect  to  mortgage  of  property  to  be  subsequently 
acquired;  42  A.  S.  R.  696;  77  A.  S.  R,  33;  9  L.R.A.  140,—- on  mortgages  on  future 
lioquired  property;  4  L.R.A.  399,  on  conveyance  of  property  to  be  acquired  in 
the  future;  18  L.R.A.  299,  on  effect  between  parties  of  mortgage  on  chattels 
to  be  manufactured  or  acquired  as  independent  articles  and  not  as  increase  or 
fruits  of  existing  property;  18  L.R.A.  301,  on  equitable  exceptions  to  rule  that 
no  chattel  mortgage  can  be  executed  which  will  bind  personal  property  not  in 
existence  or  not  belonging  to  mortgagor. 
Validity  of  "Uen"  clause  In  lease. 

Cited  in  Ex  parte  Barnes,  84  Ala.  540,  4  So.  769,  holding  that  agreement  in 
lease  giving  lessor  lien  for  rent  on  merchandise,  prevails  over  tenants  claim  of 
exemption  so  far  as  merchandise  is  concerned;  Whited  v.  Hamilton,  15  Hun, 
275,  holding  provision  in  lease  giving  landlord  lien  on  fixtures  valid,  as  between 
parties,  to  give  lessor  possession  of  property  as  security,  upon  default  in  pay- 
ment of  rent;  Wisner  v.  Ocumpaugh,  71  N.  Y.  113,  holding  lease  providing  that 
lessor  shall  have  lien  on  property  upon  demised  premises  and  also  property 
after-acquired,  binding  between  parties;  Reynolds  v.  Ellis,  103  N.  Y.  115,  57 
A.  R.  701,  8  N.  E.  392,  holding  provision  in  lease  that  lessor  shall  have  lien  on 
goods  for  rent,  invalid  as  against  lessor's  creditors. 

Cited  in  notes  in  119  A.  S.  R.  123,  on  creation  of  landlord's  lien  on  tenant's 
property  by  express  agreement;  119  A.  S.  R.  123,  on  nature  of  landlord's  lien 
on  tenant's  property  created  by  express  agreement;  12  L.R.A.  849,  on  rights  of 
landlord  as  against  attaching  creditors  of  the  tenant. 

Effect  of  mortgagor  remaining  In  possession  on  rights  of  chattel  mort- 
gage. 

Cited  in  Dutcher  v.  Swartwood,  15  Hun,  31,  holding  chattel  mortgage,  mort- 
gagor remaining  in  possession,  invalid  as  against  creditors  existing  when  mort- 
gagee takes  possession. 
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Cited  in  reference  note  in  31  A.  R.  180,  on  retention  \fj  mortgagor  of  mort- 
gaged chattel  aa  fraudulent. 
What  oonatitntefl  a  chattel  mortgage. 

Cited  in  Reynolds  v.  Ellis,  34  Hun,  47,  holding  that  agreement  in  lease  that 
lessor  shall  haye  lien  on  tenant's  goods,  is  chattel  mortgage;  Dresser  v.  United 
Firemen's  Ins.  Co.  46  Hun,  298,  holding  that  lease  providing  that  property  shall 
be  subject  to  lessor's  lien,  hut  expressly  providing  that  title  shall  remain  in 
lessee,  is  not  chattel  mortgage;  Betsinger  v.  Schuyler,  46  Hun,  349,  holding  that 
provision  in  lease  vesting  title  to  products  of  farm  in  lessor,  is  chattel  mortgage; 
Fitzgerald  v.  Atlanta  Home  Ins.  Co.  61  App.  Div.  350,  70  N.  Y.  Supp.  552, 
holding  no  particular  form  necessary  to  constitute  chattel  mortgage;  Blake 
Y.  Corbett,  120  N.  Y.  327,  24  N.  E.  477;  Susman  v.  Whyard,  149  N.  Y.  127,  43 
N.  E.  413,-— holding  that  instrument  in  form  of  bill  of  sale,  providing  for  return 
of  property  upon  repayment  of  certain  simi  loaned,  is  chattel  mortgage;  Harris 
V.  Jones,  83  N.  C.  317,  to  point  that  no  special  form  of  words  is  necessary  to 
constitute  mortgage. 

Distinguished  in  Niagara  Falls  Hydraulic  Power  &  Mfg.  Co.  v.  Schermerhorn, 
60  Misc.  209,  111  N.  Y.  Supp.  576,  holding  agreement  in  lease  that  in  case  of 
its  termination  before  certain  date,  the  erections  placed  on  land  should  belong 
to  lessor,  not  in  nature  of  chattel  mortgage. 
Validity  of  assignment  of  future  crops. 

Cited  in  reference  note  in  27  A.  R.  563,  on  assignability  of  crop  not  yet  sown. 
Validity  of  assigiunent  of  future  wages. 

Cited  in  Edwards  v.  Peterson,  80  Me.  367,  6  A.  S.  R.  207,  14  Atl.  936,  holding 
assignment  of  wages  expected  to  be  earned  in  future,  specified  employment, 
though  not  under  existing  employment  or  contract,  valid  in  equity. 

Validity  of  hypothecation  of  future  freights. 

Cited  in  The  Kate,  63  Fed.  704,  holding  hypothecation  of  freights  covering 
future  and  prospective  voyages  of  vessel  not  invalid. 
Right  of  equitable  defense  to  legal  action. 

Cited  in  Anchor  Brewing  Co.  v.  Burns,  32  App.  Div.  272,  52  N.  Y.  Supp.  1006, 
holding  that  equitable  defense  may  be  set  up  in  legal  actions. 

22  AM.  REP.  656,  SHATTUCK  T.  liAMB,  65  N.  Y.  490. 

What  amounts  to  eviction  constituting  breach  of  covenant  of  title. 

CSted  in  Harrington  v.  Bean,  89  Me.  470,  36  Atl.  986,  holding  that  exercise 
of  outstanding  right  to  plow  grantees  land  is  eviction ;  Ogden  v.  Ball,  40  Minn. 
94,  41  N.  W.  463,  holding  that  purchase  of  outstanding  title  by  covenantee, 
constitutes  eviction ;  Ladue  v.  Cooper,  32  Misc.  544,  67  N.  Y.  Supp.  319,  holding 
that  easement  in  land  in  third  person  by  paramount  title  constitutes  eviction; 
Adams  v.  Conover,  22  Hun,  424,  holding  that  recovery  of  damages  against 
grantee  for  flooding  adjoining  lands  same  as  grantor  had  done,  constitutes 
eviction;  Tucker  v.  Cooney,  34  Hun,  227,  holding  that  sale  of  land  under  order 
of  surrogate  constitutes  eviction;  Scriver  v.  Smith,  300  N.  Y.  471,  53  A.  R.  224, 
3  N.  E.  675,  holding  that  flooding  of  lands  by  third  party  by  virtue  of  paramount 
right  to  raise  dam  is  eviction;  Fishel  v.  Browning,  145  N.  C.  71,  68  S.  E.  759, 
holding  thai  general  warranty  or  covenant  of  quiet  enjoyment  is  broken  only 
by  eviction  by  title  paramount;  Jennings  v.  Kiernan^  35  Pr.  349,  56  Pac.  443, 
holding  that  suit  commenced  by  government  to  cancel  patent  to  grantor  and 
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withdrawal  of  lana  from  entry  or  tale  constitutes  eviction;  Gallup  y.  Bemd, 
17  N.  Y.  S.  R.  194,  1  N.  Y.  Supp.  478;  Sheflfey  v.  Gardiner,  79  Va.  513,— 4iol4 
ing  that  possession  of  premises  by  third  person  claiming  under  paramount  title 
amounts  to  eviction;  McLennan  v.  Prentice,  85  Wis.  427,  65  N.  W.  764,  holding 
that  there  is  no  constructive  eviction  unless  paramount  title  is  hostilely  as- 
serted. 

Cited  in  reference  note  in  2  A.  S.  R.  334,  on  breach  of  covenant  of  warranty 
without  actual  eviction  by  legal  process. 

Necessity  of  requiring  grantor  to  intervene  upon  assertion  of  paramovnt 
title. 

Cited  in  Wright  v.  Phipps,  90  Fed.  556,  holding  that  one  who  defends,  or 
awards  eviction  without  notice  to  grantor  assumes  burden  of  proving  outstand- 
ing title  paramount;  Gale  v.  Shillock,  4  Dak.  196,  29  N.  W.  661,  to  point 
whether  warrantor  should  not  be  required  to  intervene,  to  make  her  directly 
liable  for  judgment  against  warrantee. 
When  covenant  of  seizin  broken. 

Cited  in  Abbott  v.  Rowan,  33  Ark.  593;  Hayden  v.  Patterson,  39  Colo.  15, 
88  Pac.  437, — holding  that  covenants  of  seizin  made  by  grantor  having  no  title 
are  broken  as  soon  as  made. 

Cited  in  reference  note  in  10  A.  S.  R.  838,  as  to  when  covenant  of  seizin 
and  for  quiet  enjoyment  are  broken. 

Cited  in  notes  in  53  A.  S.  R.  119,  on  breach  of  covenant  for  quiet  enjoyment 
in  deed;   47  A.  S.  R.  371,  on  chattel  mortgage  as  embracing  after-acquired, 
substituted,  or  intermingled  property. 
After  acquired  title  as  defeating  action  for  breach  of  covenant  of  seialn. 

Cited  in  Resser  v.  Carney,  52  Minn.  397,  54  N.  W.  89;  Rombough  v.  Koons, 
6  Wash.  558,  34  Pac.  135,  holding  that  action  for  breach  of  covenant  of  seizin 
cannot  be  defeated  by  grantor's  acquiring  title  after  action  begun. 

Cited  in  reference  note  in  6  A.  D.  263,  on  grantor's  deed  estopping  him  to  claim 
title. 

22  AM.  REP.   666,  STATE  v.  JOHNSON,   75  N.  C.   128. 
Right  of  court  to  apply  general  verdict  to  particular  count. 

Cited  in  State  v.  Lawrence,  81  N.  C.  522,  holding  that  indictment  containing 
count  for  larceny  concluding  at  common  law,  and  joined  with  count  for  statutory 
offense  of  receiving  same  will  warrant  general  verdict  of  guilty;  State  v.  Watts, 
82  N.  C.  656;  State  v.  Gonigs,  98  N.  C.  648,  4  S.  E.  44,— holding  judgment  upon 
general  verdict  upon  indictment  containing  two  counts  of  different  grade  of 
offenses,  erroneous. 

Cited  in  reference  note  in  7  A.  S.  R.  501,  as  to  when  verdict  must  specify 
degree  of  offense. 

Distinguished  in  State  v.  Thompson,  95  N.  C.  596,  holding  that  general  verdict 
is  restricted  to  one  count  where  other  counts  have  been  withdrawn  from  c<mi- 
sideration  of  jury. 

Disapproved  in  Lovejoy  v.  State,  40  Tex.  Crim.  Rep.  89,  48  S.  W.  520,  holding 
that  upon  general  verdict  upon  indictment  charging  different  offenses  court  may 
apply  verdict  to  any  particular  count  if  not  repugnant  to  each  other. 
Mistrial  as  in  discretion  of  court. 

Cited  in  State  v.  Bass,  82  N.  C.  570;  State  v.  Jenkins,  84  N.  C.  812,  37  A. 
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R.  643;  SUte  T.  Collin8>  115  N.  C.  716,  20  S.  E.  452,-- holding  mistrial  in  case 
not  capital  matter  of  discretion. 

It  AM.   REP.   669,  STATB  t.  TAREJER,   75  N.   C.  249. 
Powers  of  Justice  of  peace. 

Cited   in  State  y.  James,   78  N.  C.  465,  holding  that  authority  to  convey 
prisoner  to  jail  cannot  be  given  by  justice  of  peace  by  parol;  Touhey  v.  King, 
9  Lea,  422,   holding  that  magistrate  has  no  power,  without  examination  or 
hearing,  to  commit  one  to  prison. 
Daty  of  police  officer  to  take  offender  before  magistrate  at  once. 

Cited  in  note  in  15  E.  R.  C.  193,  on  delay  in  taking  person  arrested  before 
magistrate  as  false  imprisonment. 

Distinguished  in  State  v.  Freeman,  86  N.  C.  683,  holding  that  police  officer 
need   not   carry    offender    before   magistrate    at   unseasonable    hour    of    night, 
especially  where  offender  is  too  intoxicated  for  trial. 
Violation  of  town  ordinances  as  misdemeanor. 

Cited  in  School  Directors  v.  Ashville,  137  N.  C.  503,  50  S.  E.  279,  holding  that 
prior  to  1871  violation  of  town  ordinances  was  not  misdemeanor. 

tt  AM.   RSP.    671,   UNIVSRSITX  T.   NORTH  CAROLINA  R.   CO.    76 

N.  C.  108. 
Definition  of  dividends  within  meaning  of  bankruptcy  act. 

Cited  in  Re  Hinckel  Brewing  Co.  124  Fed.  702,  holding  that  dividend  within 
meaning  of  bankruptcy  act  with  reference  to  referees  commissions  thereon 
includes  only  such  sums  as  were  paid  to  creditors  who  had  provable  and  allowed 
claims. 

College  as  pnbllc  Institution. 

Cited  in  State  ex  rel.  Wyoming  Agri.  College  v.  Irvine,  14  Wyo.  318,  84  Pac. 
90,  holding  Wyoming  Agricultural  College  a  public  institution. 

2t  AM.  KBP.  675,  STATB  t.  AUSXANDSR,   76  N.  C.  281. 

Followed  without  discussion  in  State  v.  Teeter,  76  N.  C.  239;  State  v.  Heaton, 
76  N.  C.  240;  SUte  v.  Heaton,  76  N.  C.  241. 
Power  of  governor  to  pardon  and  commute,  pending  appeal. 

Cited  in  Cole  v.  State,  84  Ark.  473,  106  S.  W.  673,  holding  that  governor 
under  right  to  pardon  after  conviction  may  pardon  pending  appeal  from  con- 
Tiction;  State  v.  Mathis,  109  N.  C.  815,  13  S.  E.  917,  holding  that  governor 
after  conviction  for  criminal  offense  has  power  to  commute  sentence,  pending 
appeal. 

Cited  in  reference  notes  in  84  A.  S.  R.  589,  on  governor's  pardoning  power; 
121  A  S.  R.  167,  on  granting  of  pardon  pending  appeal. 

Cited  in  note  in  59  A.  D.  574,  on  time  when  pardon  may  be  granted. 
Meaning  of  ''conviction." 

Cited  in  Ex  parte  Brown,  68  Cal.  176,  8  Pac.  829,  to  point  that  term  eon- 
▼iction  means  verdict  of  guilty  rendered  by  jury. 
Effect  of  conviction  of  felony. 

Cited  in  State  v.  Houston,  103  N.  C.  383,  9  S.  E.  699,  holding  conviction  alone, 
without  judgment  of  court,  insufficient  to  work  forfeiture  of  one's  rights  as 
elector. 
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22  AM.  RBP.  678,  STATE  t.  ROSS,   76  N.  C.  242. 
Validity  of  foreign  marriage. 

Cited  in  Woodward  v.  Blue,  103  N.  C.  109,  9  S.  £.  492,  holding  xnarriaga 
between  non-resident  white  and  negro,  yalid  when  contracted,  is  valid  here; 
Ex  parte  Kinney,  3  Hughes,  9,  Fed.  Cas.  No.  7,825,  to  point  that  law  of  domicil 
is  to  determine  validity  of  marriage;  State  v.  Cutshall,  110  N.  C.  538,  16 
L.R.A.  130,  15  S.  E.  261;  State  v,  Fenn,  47  Wash.  561,  17  L.R.A.(N.S.)  800, 
92  Pac.  417;  Fowler  v.  Fowlar,  131  N.  C.  169,  69  L.R.A,  317,  42  S.  E.  663,— 
to  point  that  marriage  between  negro  and  white,  valid  where  domiciled,  is  valid 
elsewhere. 

Cited  in  notes  in  79  A.  S.  R.  365,  367,  on  lex  loci  contractus  of  marriage; 
79  A.  S.  R.  381,  382,  on  validity  of  marriages;  57  L.R.A.  160,  on  conflict  of 
laws  as  to  polygamous  marriages  and  temporary  marital  unions;  6  E.  R.  0. 
829,  on  universal  validity  of  marriage  valid  where  celebrated. 

—  When  contracted  to  avoid  laws  of  domicil. 

Cited  in  Georgia  v.  Tutty,  7  L.R.A.  50,  41  Fed.  753,  holding  marriage  in 
another  state  between  white  man  and  negress  to  avoid  law  of  domicil  invalid; 
Pennegar  v.  State,  87  Tenn.  244,  10  A.  S.  R.  648,  2  L.R.A.  703,  10  S.  W.  306, 
holding  that  marriage  in  another  state  between  divorced  wife  and  paramour,  to 
avoid  laws  of  domicil  invalid. 

Cited  in  note  in  60  A.  S.  R.  946,  on  validity  of  marriages  contracted  by 
residents  of  state  or  country  in  violation  of  its  laws,  but  beyond  its  bound- 
aries 
Jurisdiction  of  state  to  prohibit  marriages  between  whites  and  negroes. 

Cited  in  Green  v.  State,  58  Ala.  190,  29  A.  R.  739,  holding  that  state  has 
jurisdiction  to  prohibit  intermarriage  of  whites  and  negroes. 

Cited  in  notes  in  79  A.  S.  R.  383,  on  validity  of  marriages  between  white 
persons  and  colored  persons  of  African  descent;  57  I1.R.A.  168,  on  conflict  of 
laws  as  to  validity  of  marriage  between  members  of  different  races. 

22  AM.  R£P.  683,  STATB  t.  KENNEDY,   76  N.  C.   251. 
Validity  of  marriage  generally  between  negro  and  white  person. 

Cited  in  Puitt  v.  Caston  County,  94  N.  C.  709,  55  A.  R.  638,  holding  that 
amendments    to    Federal    Constitution    have    not    annulled   statute   prohibiting 
marriage  between  negroes  and  white  persons. 
Validity  of  foreign  marriage  to  avoid  laws  of  domicil. 

Cited  in  Re  Chace,  26  R.  I.  351,  69  L.R.A.  493,  58  Atl.  978,  3  A.  A  E.  Ann. 
Cas.  1050;  State  v.  Fenn,  47  Wash.  561,  17  L.R.A.(N.S.)  800,  92  Pac  417,— 
to  point  that  marriage  in  another  state  to  avoid  law  of  domicil  is  invalid. 

Cited  in  notes  in  7  A.  D.  208,  209,  on  validity  of  divorce  obtained  in  another 
state;  60  A.  S.  R.  946,  on  validity  of  marriages  contracted  by  residents  of  state 
or  country  in  violation  of  its  laws,  but  beyond  its  boundaries;  79  A.  S.  R.  366, 
367,  on  lex  loci  contractus  of  marriage;  57  L.R.A.  164,  on  conflict  of  laws  as  to 
matrimonial  capacity  of  the  parties  to  the  marriage;  5  E.  R.  C.  829,  on 
universal  validity  of  marriage  valid  where  celebrated. 

—  Between  negro  and  white  person. 

Cited  in  Woodard  v.  Blue,  103  N.  C.  109,  9  S.  E.  492;  Georgia  v.  Tutty,  41 
Fed.  763,  7  L.R.A.  50;  Kinney  v.  Com.  30  Gratt.  858,  32  A.  R.  690,— holding 
invalid  marriage  in  foreign  state  or  territory  whose  laws  permit  it,  between 
negro   and   white   person,    when   prohibited   by   law   of   domicil;    Greenhow  v. 
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James,  80  Va.  636,  56  A.  R.  603,  holding  issue  of  illicit  cohabitation  here  be- 
tween negro  and  white  person  not  legitimated  by  parent's  subsequent  marriage 
in  District  of  Columbia  where  lawful,  when  prohibited  here. 

Cited  in  notes  in  79  A.  S.  R.  383,  on  validity  of  marriages  between  white 
persons  and  col(H*ed  persons  of  African  descent;  57  L.R.A.  168,  on  conflict  of 
laws  as  to  validity  of  marriage  between  members  of  different  races. 
—Between  white  person  and  Indian. 

Cited  in  Re  Wilbur,  8  Wash.  35,  40  A.  S.  R.  886,  35  Pac.  407,  denying  validity 
of  marriage  between  white  person  and  Indian,  prohibited  by  law  of  domicile 
thou^  valid  on  reservation  where  solemnized. 

—  Of  divorced  person. 

Cited  in  Pennegar  v.  State,  87  Tenn.  244,  10  A.  S.  R.  648,  2  L.R.A.  703, 
10  S.  W.  305,  holding  marriage,  in  foreign  state  between  guilty  party  to  divorce 
and  paramour,  both  residents  of  forum,  to  evade  law,  invalid;  StulPs  Estate,  183 
Pa.  625,  63  A.  S.  R.  776,  39  Atl.  16,  41  W.  N.  C.  481,  28  Pittsb.  L.  J.  N.  S.  291, 
39  L.R.A.  539,  holding  paramour  marrying  guilty  party  to  divorce  in  another 
state,  to  evade  local  law,  not  entitled  to  administration  upon  deceased  husband's 
estate. 
Punishability   of  bigamous   marriage   contracted   in   another   state. 

Distinguished  in  State  v.  Cutshall,  110  N.  C.  538,  16  L.R.A.  130,  15  S.  E. 
261,  holding  cohabitation  within  state,  under  bigamous  marriage  in  another 
state,  not  punishable  under  existing  statute. 

Validity  of  legislation  discriminating  against  colored  persons  —  As  to 
miscegenation. 

Cited  in  Ex  parte  Kinney,  3  Hughes,  9,  Fed.  Cas.  No.  7,825,  sustaining  va- 
lidity of  statute  making  it  felony  for  negro  and  white  person  to  cohabit  in  state 
after  contracting  valid  marriage  elsewhere  in  evasion  of  local  law;  Dodson 
V.  State,  61  Ark.  57,  31  S.  W.  977,  sustaining  constitutionality  of  statute  which 
invalidates  marriages  between  white  persons  and  negroes  or  mulattoes;  State 
v.  Jackson,  80  Mo.  175,  50  A.  R.  499,  sustaining  constitutionality  of  act  making 
intermarriage  between  white  persons  and  negroes  felony;  Pace  v.  State,  69  Ala. 
231,  sustaining  constitutionality  of  statute  imposing  higher  penalty  on  adultery 
or  fornication  between  negro  and  white  person,  than  when  committed  by  persons 
of  same  race. 

Cited  in  note  in  14  L.R.A.  580,  on  constitutional  equality  of  privileges  and 
immunities  as  to  sexual  relations. 

—  Separate  schools. 

Cited  in  McMillan  v.  District  No.  4,  107  N.  C.  609,  10  L.R.A.  823,  12  S.  E. 
330,  holding  legislature  empowered,  regardless  of  constitutional  authority,  to 
require  separate  schools  for  white,  colored  and  Indian  children. 

22  AM.  REP.  685,  BROMIiEY  v.  GOODRICH,   40  WIS.   181. 
Jurisdiction  of  state  court  over  bankruptcy  proceedings. 

Cited  in  Lyon  v.  Clark,  124  Mich.  100,  82  N.  W.  1058,  holding  that  under 
bankruptcy  act  of  1898  state  courts  have  jurisdiction  of  proceedings  instituted 
by  trustee  to  set  aside  fraudulent  conveyances;  Main  v.  Bromley,  10  Biss.  199, 
6  Fed.  477,  to  point  that  state  courts  should  not  take  jurisdiction  to  set  aside 
conveyance  valid  under  state  law  as  fraudulent  within  Federal  bankruptcy 
act;  Hudson  v.  Schwab,  18  Nat  Bankr.  Reg.  480,  Fed.  Cas.  No.  6,835,  on  juris* 
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diction  of  state  eoorts  in  bankruptcy  proceedings;  State  ex  reL  Drake  t.  Doyle, 
40  Mis.  175,  22  A.  R.  692,  on  assumption  by  state  courts  of  jurisdiction  of  cases 
properly  belonging  to  Federal  courts. 

Cited  in  note  in  48  L.R.A.  36,  on  administration  of  Federal  laws  in  state 
courts  in  actions  by  and  against  assignee  in  bankruptcy. 

Distinguished  in  Binder  v.  McDonald,  106  Wis.  332,  82  N.  W.  156;  Mueller 
V.  Bruss,  112  Wis.  406,  88  N.  W.  229, — holding  that  state  court  has  power  of 
trustees  action  to  set  aside  fraudulent  ccmveyance;  Jackman  v.  Eau  Claire 
Nat.  Bank,  125  Wis.  465,  115  A.  S.  R.  955,  104  N.  W.  98,  holding  that  action 
by  trustee  of  Wisconsin  bankrupt  to  recover  proceeds  of  property  transferred 
in  fraud  of  Federal  bankrupt  act  is  within  jurisdiction  of  state  courts. 
Who  affected  by  preferences,  Totd  under  bankruptcy  act. 

Cited  in  Williams  v.  Pitts,  55  How.  Pr.  331,  holding  that  as^giimeut  giving 
preferences  though  void  under  bankruptcy  act,  is  void  only  as  to  persons  and 
proceedings  under  that  act. 

Cited  in  note  in  95  A.  D.  166,  on  avoidance  of  fraudulent  sale  by  as»gnee 
in  bankruptcy. 
Construction  of  word  ''void." 

Cited  in  Kinney  v.  Lundy,  11  Ariz.  75,  89  Pac.  496,  construing  word  *Void" 
as  "voidable." 

Cited  in  note  in  70  A.  D.  493,  on  deeds  void  and  voidable. 
Validity  of  Judgment  in  state  court  after  attempted  removal  to  Federal 
court. 

Cited  in  Johnson  v.  Brewers'  F.  Ins.  Co.  51  Wis.  570,  8  N.  W.  297,  holding 
judgment  rendered  in .  state  court  after  erroneous  denial  of  motion  to  remove 
cause  to  Federal  court,  not  void. 

liiabtlity  of  sheriff  for  conversion  where  goods  are  seized  under  defective 
process. 

Cited   in   Bringard  v.  Stellwagen,  41   Mich.  54,   1   N.  W.  909,  holding   that 
sheriff  who  wrongfully  levies  upon  goods  and  retains  fees,  is  liable  for  con- 
version though  he  formally  credit  rest  upon  alleged  indebtedness. 
Irregularities  in  sale  as  making  attachment  creditor  trespasser  ab  Initio. 

Distinguished  in  Graft(m  v.  Carmichael,  48  Wis.  660,  4  N.  W.  1079,  holding 
that  attachment  creditor  who  takes  goods  under  valid  attachment  cannot  be 
held  trespasser  ab  initio  because  of  subsequent  irregularities  in  sale. 

22  AM.  REP.  692,  STATE  EX  REL.  DRAKE  v.  DOYIiE,  40  WIS.    175. 
Power  of  state  to  impose  conditions  on  foreign  corporations  doing  busi- 
ness therein. 

Cited  in  Tolerton  &  S.  Co.  v.  Barck,  84  Minn.  407,  88  N.  W.  19,  holding  that 
state  may  require  foreign  corporation  to  appoint  resident  agent;  State  ex  rel. 
Dakota  Hail  Asso.  v.  Carey,  2  N.  D.  36,  49  N.  W.  164,  holding  that  states  power 
to  prescribe  terms  on  which  foreign  insurance  company  can  do  business,  is  ple- 
nary; State  V.  United  States  Mut.  Acci.  Asso.  69  Wis.  76,  33  N.  V-  90,  holding 
legislature  authorized  to  prescribe  conditions  upon  which  foreign  corporations 
shall  transact  business  within  its  limits;  Wyman  v.  Kimberly-Clark  Co.  93 
Wis.  564,  67  N.  W.  932,  holding  that  foreign  corporation  may  be  excluded  from 
suing  in  state  courts  when  considered  contrary  to  its  policy  or  prejudicial  to  its 
interest;  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis.  367,  41  L.R.A.  557,  74  N.  W. 
372,  holding  that  state  may  impose  license  fee  as  condition  of  foreign  insurance 
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eompAoy  doing  buisinesB  therein;  Lewis  t.  American  Say.  &  L.  Asso.  98  Wis.  203, 
S9  L.RA  559,  73  N.  W.  793,  holding  that  state  may  as  condition  precedent  to 
doing  business  require  foreign  corporation  to  deposit  securities  in  trust  for  re- 
demption of  its  obligations  to  residents  thereof;  Wisconsin  v.  Pelican  Ins.  Ck>. 
127  U.  S.  266,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Hartford  F.  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.  474;  State  v.  United  States  Mut.  Acci.  Asso.  67 
Wis.  624,  31  N.  W.  229;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co.  114  Wis.  66, 
89  N.  W.  904, — ^holding  that  state  may  impose  such  conditions  as  it  pleases  upon 
foreign  corporations  seeking  to  do  business  therein. 
Power  to  issue  or  revoke  license  as  Judicial  one. 

Cited  in  Eastman  v.  State,  109  Ind.  278,  58  A.  R.  400,  10  N.  E.  97,  holding  that 
power  conferred  upon  county  clerk  to  accept  or  reject  application  for  license  is 
not  judicial;  People  ex  rel.  Lodes  v.  Health  Dept.  117  App.  Div.  856,  103  N.  Y. 
Supp.  275,  holding  that  power  of  bureau  of  health  to  revoke  license  to  sell  miUc, 
is  ministerial;  Speer  v.  Stephenson,  16  Idaho,  707,  102  Pac.  365,  holding  action 
of  state  engineer,  in  deciding  to  cancel  or  in  refusing  to  cancel  permit  not  con- 
closive  upon  parties;  Bankers'  L.  Ins.  Co.  v.  Howland,  73  Vt.  1,  67  L.R.A.  374, 
48  Atl.  435,  holding  that  conmiissioner's  act  in  issuing  or  revoking  license  to 
foreign  insurance  company  is  ministerial  not  judicial. 
Original  Jurisdiction  of  supreme  court. 

Cited  in  State  ex  rel.  Moore  v.  Archibald,  6  N.  D.  359,  66  N.  W.  234,  holding 
that  court  has  original  jurisdiction  to  compel  removed  superintendent  of  state 
insane  hospital  to  turn  office  over  to  relator;  State  ex  rel.  Clarke  v.  Moran,  24 
Mont.  433,  63  Pac.  390,  holding  that  court  will  take  original  jurisdiction  on  re- 
lation of  private  person  in  name  of  state  to  control,  by  injunction,  public  officer  in 
exercise  of  duty  under  election  laws;   State  ex  rel.  Lamb  v.   Cunningham,  83 
Wis.  90,  35  A.  S.  R.  27,  17  L.RJI.  345,  53  N.  W.  35,  holding  that  supreme  court 
may  take  jurisdiction  to  issue  injunction  on  relation  of  private  citizen  in  name 
of  state  when  attorney  general  refuses;   Re  Court  of  Honor,  109  Wis.  626,  86 
N.  W.  497,  holding  that  original  jurisdiction  of  supreme  court  extends  to  all 
judicial  questions  affecting  its  sovereignty,  its  franchises  or  prerogatives  and  lib- 
erties of  its  people;  Re  Pierce,  44  Wis.  411,  to  point  that  supreme  court  will  not 
assume  original  jurisdiction  to  enforce  private  rights  of  relator;  Lynn  v.  Polk, 
B  Lea,  121   (dissenting  opinion),  on  right  of  citizen  taxpayers  to  maintain  bill 
<iaia  timet  to  restrain  executive  officers  of  state  from  funding  public  indebtedness 
mider  unconstitutional  act. 
'Who  entitled  to  mandamus. 

Cited  in  State  ex  rel.  School  Dist.  v.  Cummings,  17  Neb.  311,  22  N.  W.  645; 
State  ex  rel.  Bumham  v.  Cornwall,  97  Wis.  565,  73  N.  W.  63,— holding  that  any 
citizen  is  entitled  to  mandamus  to  enforce  performance  of  public  duty. 

Cited  in  notes  in  98  A.  S.  R.  878,  on  mandamus  to  compel  issuance  or  revoca- 
tion of  license  for  carrying  on  insurance;  3  L.R.A.  54,  on  refusal  of  judiciary 
to  coerce  co-ordinate  departments  of  government. 
Who  may  bring  suit  in  matters  publici  Juris. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Cunningham,  81  Wis.  .440,  15  L.R.A.  561, 
51  Jf.  W.  724,  holding  that  in  matter  publici  juris  attorney  general  may  bring 
8«it  without  intervention  of  private  relator. 

Cited  in  note  in  58  L.R.A.  864,  865,  on  what  matters  are  publici  juris  within 
^Ic  restricting  jurisdiction  of  court  of  last  resort  in  mandamus  cases  as  to 
wch  matters. 
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Powers  of  secretary  of  state  as  Jndtcial. 

Cited  in  Holmes  v.  Tennessee  Coal,  Iron  &  R.  Co.  49  La.  Ann.  1465,  20  So.  411, 
hojding  power  granted  to  secretary  of  state  to  receive  bonds  of  certain  corpora- 
tions and  issue  certificates  based  thereon  is  ministerial;  State  v.  Brown,  10 
Or.  215,  holding  that  decisions  of  secretary  of  state  in  claims  against  state  are 
not  judicial  determinations. 

22    AM.    REP.    702,    MILWAUKEE:    INDUSTRIAIj    SCHOOIi    T.    MTL* 

WAUKEE  COUNTY,   40   WIS.   328. 
Care  and  custody  of  '*dependent  and  delinquent' 'children  —  Power  of 

state  as  to. 

Cited  in  Jarrard  v.  State,  116  Ind.  98,  17  N.  E.  912,  holding  that  legislature 
may  provide  for  committment  to  reformatory  schools,  of  boys  who  are  entering 
upon  career  of  vice;  People  ex  rel  Granfield  v.  Perkins,  3  111.  C.  C.  492,  holding 
power  of  state  as  parens  patriie  in  proper  case  extends  only  to  placing  of  others 
over  child  with  same  limited  authority  as  parent;  McLean  County  v.  Humphrey, 
104  111.  378,  holding  that  legislature  does  right  to  provide  for  education,  support 
and  control  of  dependent  children;  Hunt  v.  Wayne  Circuit  Judges,  142  Mich. 
93,  3  L.R.A.(N.S.)  564,  105  N.  W.  631,  7  A.  &  E.  Ann.  Cas.  821,  holding  that 
state  has  power  to  define  status  of' infants  requiring  guardianship  and  provide  for 
their  control  and  education;  Baker  v.  State,  54  Wis.  368,  12  N.  W.  12,  to  point 
that  state  has  power  to  take  and  detain  destitute  children  not  charged  with 
crime;  State  v.  Moody,  202  Mo.  120,  100  S.  W.  619,  to  point  that  it  is  court's 
duty  to  uphold  legislative  act  unless  it  plainly  and  clearly  violates  fundamental 
law  of  state. 

Cited  in  notes  in  2  A.  S.  R.  184,  on  nature  of  father's  right  to  custody  of 
child;  38  A.  S.  R.  644,  on  statutes  against  vagrancy;  15  L.R.A.  594,  on  state 
guardianship  of  children;  13  E.  R.  C.  54,  on  right  to  custody  of  child. 

—  Conunittment  of  to  industrial  schools  as  impairment  of  constitutional 

rights  generally. 

Cited  in  State  ex  rel.  Kol  v.  North  Dakota  Children's  Home  Soc.  10  N.  D. 
493,  88  N.  W.  273,  holding  act  providing  for  care  and  custody  of  children  under 
improper  guardianship  not  invalid  as  providing  for  involuntary  servitude  which 
is  not  punishment  for  crime;  Ferrier's  Petition,  103  HI.  367,  holding  act  pro- 
viding for  committment  to  industrial  school,  of  dependent  child,  not  unconsti- 
tutional as  in  restraint  of  personal  liberty. 

Cited  in  reference  note  in  36  A.  S.  R.  655,  on  constitutionality  of  statutes  con- 
cerning industrial  schools. 

Cited  in  notes  in  55  A.  R.  459,  on  constitutionality  of  statute  committing  care 
of  neglected  children  to  state  institution;  120  A.  S.  R.  960,  on  committment  to 
reformatories  as  arbitrary  deprivation  of  custody;  18  L.R.A.(N.S.)  889,  on  re- 
straint on  freedom  of  child  as  violation  of  constitutional  guaranty  of  liberty. 

—  Committment  of,   as  imprisonment. 

Cited  in  Rule  v.  Geddes,  23  App.  D.  C.  31,  holding  committment  to  reform 
school,  for  incorrigibility,  not  in  nature  of  prosecution,  conviction  and  punish- 
ment for  crime,  though  others  convicted  of  some  grade  of  offense  there  con- 
fined; Farnham  v.  Pierce,  141  Mass.  20S,  55  A.  R.  452,  6  N.  E.  830,  holding  com- 
mittment to  custody  of  city  overseer  of  poor,  of  neglected  child,  growing  up  with- 
out education  or  salutory  control,  not  imprisonment;  State  v.  Brown,  50  Minn. 
353,  36  A.  S.  R.  651,  16  L.R.A.  691,  52  N.  W.  935,  hclding  that  incorrigible  child 
committed  to  state  reform  school  is  not  imprisoned  in  ordinary  meaning  of  word. 
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—  Right  to  authorize  oommittment  without  trial  by  Jury. 

Cited  in  Re  Sharp,  15  Idaho,  120,  18  L.R.A.(N.S.)  886,  96  Pac.  563;  Robison 
V.  Wayne  Circuit  Judge,  151  Mich.  315,  116  N.  W.  682,— holding  act  authoriz- 
ing committment  of  child  to  industrial  school,  for  education  and  reformation,  on 
▼erdict  of  jury  of  six,  not  invalid;  Mill  v.  Brown,  31  Utah,  473,  120  A.  S.  R. 
935,  88  Pac.  609,  holding  act  establishing  juvenile  courts  with  jurisdiction  to 
provide  for  "delinquent  children"  not  unconstitutional  because  not  providing  for 
trial  by  jury;  Wisconsin  Industrial  School  v.  Clark  County,  103  Wis.  651,  79 
N.  W.  422,  holding  committment  of  child  to  industrial  school  corporation  not  as 
punishment  for  crime  but  to  furnish  needed  guardianship  and  care  not  inter* 
ference  with  personal  liberty  requiring  trial  by  jury. 

Cited  in  note  in  120  A.  S.  R.  953,  955,  on  constitutionality  of  statutes  for 
committment  to  reformatories  without  jury  trial. 

—  Anthority  to  oonunit. 

Cited  in  Re  Sanders,  53  Kan.  191,  23  L.R.A.  603,  36  Pac.  348,  holding  that 
probate  court  cannot  commit  to  reform  school,  without  his  consent  and  against 
parents'  objections,  boy  under  sixteen  who  is  charged  only  with  specific  criminal 
offense,  without  trial  or  hearing  by  court  of  criminal  jurisdiction;  State  ex  rel. 
Cunningham  v.  Ray,  63  N.  H.  406,  holding  that  justice  of  peace  has  no  power  to 
send  minor  to  industrial  school,  solely  for  reason  that  he  is  of  opinion  that  rt 
may  be  for  interest  and  benefit  of  minor;  Wisconsin  Industrial  School  v.  Clark 
County,  103  Wis.  651,  79  N.  W.  422,  holding  that  power  can  be  legitimately  vest^ 
ed  in  judge  to  commit  children  to  industrial  school;  Schlitz  v.  Roenitz,  86  Wis. 
31,  39  A.  S.  R.  873,  21  L.R.A.  483,  56  N.  W.  194;  Re  Klein,  95  Wis.  246,  70  N. 
W.  64, — to  point  court  has  power  to  make  involuntary  provision  for  care  of 
children  mider  improper  guardianship. 

—  When   unauthorized    committment    will    not   be    ground    for   release. 
Cited  in  State  ex  rel.  Bethell  v.  Kilvington,  100  Tenn.  227,  41  L.R.A.  284,  45 

S.  W.  433,  holding  child  who  has  by  unauthorized  order  of  judge  been  com- 
mitted to  industrial  school,  which  is  not  penal  institution  will  not  be  removed 
therefrom  and  restored  to  mother  when  it  appears  she  is  prostitute. 

—  Nonsegregation   of   children   as    rendering   committment    nnconstitu- 

tional. 

Cited  in  Ex  parte  Loving,  178  Mo.  194,  77  S.  W.  508,  holding  the  statute  pro- 
viding for  confinement  of  "n^lected  and  delinquent  children"  in  reform  school, 
not   unconstitutional  because  separation   of  neglected  delinquent   children   not 
provided  for. 
Constitutionality  of  act  authorizing  state  to  bind  out  dependent  minors. 

Cited  in  Kennedy  v.  Meara,  127  6a.  68,  56  S.  E.  243,  9  A.  &  E.  Ann.  Cas. 
396,  holding  act  authorizing  binding  out  of  infant  of  whom  state  has  taken  proper 
control,  not  violation  of  constitutional  provision  against  slavery  and  involuntary 
servitude. 
Right  to  bind  out  minor  pauper  without  parent's  consent. 

Cited  in  Ackley  v.  Tinker,  26  Kan.  485,  holding  consent  of  parents  not  essen- 
tial to  validity  of  probate  court  order  binding  out  as  apprentice  minor  pauper. 
Right  of  trial  by  Jury  upon  inquisition  of  insanity. 

Cited  in  Crocker  v.  State,  60  Wis.. 553,  19  N.  W.  435,  holding  constitutional 
right  of  trial  by  jury  does  not  extend  to  inquisition  of  insanity  of  accused  person. 
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22  AM.   RSP.    712,   RICHARDSON  T.   JOHNSON,    41   WIS.    100. 
Validity  of  parol  agreements  affecting  interest  in  lands. 

Cited  in  Rowland  v.  Blake,  97  U.  S.  624,  24  L.  ed.  1027,  holding  that  parol 
agreement  to  purchase  certain  lands  and  after  reimbursement  from  rents  and 
profits  recovery  is  void  where  promisee  without  interest  in  land;  Daniels  v. 
Bailey,  43  Wis.  566,  7  Luzerne  Leg.  R^.  92,  holding  parol  sale  of  standing  tim- 
ber, wholly  unexecuted,  void  under  statute;  Hubbard  v.  Marshall,  50  Wis.  322, 
6  N.  W.  497,  holding  parol  agreement  that  consideration  for  written  assign- 
ment of  land  contract,  is  to  be  reduced  in  case  of  shortage  of  timber  on  land, 
void. 

Cited  in  reference  note  in  21  A.  S.  R.  604,  on  parol  evidence  to  vary  written 
assignment. 

Cited  in  notes  in  1  A.  D.  44,  on  invalidity  of  parol  agreement  for  recission  of 
assignment  of  land  contract;  19  L.R.A.(N.S.)  880,  on  applicability  of  statute  of 
frauds  to  assignment  or  surrender  of  purchaser's  interest  under  land  contract. 

22  AM.  RBP.   714,  HOYT  v.  HUDSON,  41  WIS.   105. 
Burden  of  proof  as  to  contributory  negligence. 

Cited  in  Mobile  &  M.  R.  Co.  v.  Crenshaw,  65  Ala.  666,  holding  that  eontribu- 
tory  negligence  is  defense  which  must  be  sustained  by  satisfactory  evidence; 
Bevis  V.  Vanoeburg  Teleph.  Co.  132  Ky.  385,  113  S.  W.  811,  holding  burden  of 
proving  oontributory  negligence  upon  defendant,  thou^  plaintiff  pleaded  due 
eare,  and  this  was  traversed;  Smith  v.  Chicago^  M  &  St.  P.  R.  Co.  4  S.  D.  71, 
55  N.  W.  717,  holding  that  defendant  must  prove  contributory  negligence  unless 
I^aintiff's  case  discloses  it;  Orlando  v.  Heard,  29  Fla.  581,  11  So.  182,  holding 
that  contributory  negligence  is  matter  of  defense  which  must  be  set  up  and  main- 
tained by  proof;  Buesching  v.  St  Louis  Gaslight  Co.  73  Mo.  219,  holding  that 
concurring  negligence  is  purely  matter  of  defense;  Lincoln  v.  Walker,  18  Neb. 
250,  25  N.  W.  66,  holding  that  burden  is  on  defendant  where  case  is  made  with- 
out disclosing  contributory  negligence;  Lincoln  v.  Walker,  18  Neb.  244,  25  N.  W. 
113,  holding  that  burden  of  proving  contributory  negligence  is  on  defendant  where 
case  made  without  disclosing  same;  Sheff  v.  Huntington,  16  W.  Va.  307,  holding 
that  defendant  has  burden  of  proving  contributory  negligence,  in  action  for  in- 
jury; Randall  v.  Northwestern  Teleg.  Co.  54  Wis.  140,  41  A.  R.  17,  11  N.  W. 
419,  holding  that  contributory  negligence  is  purely  matter  of  defense;  Strong  v. 
Stevens  Point,  62  Wis.  255,  22  N.  W.  425,  holding  burden  upon  defendant,  in 
action  for  personal  injuries  to  show  oontributory  negligence,  where  there  is  no 
inference  or  presumption  of  want  of  ordinary  care;  Woodell  v.  West  Vii^nia 
Improv.  Co.  38  W.  Va.  23,  17  S.  E.  386,  to  point  that  contributory  negligence  is 
purely  defense. 

Cited  in  notes  in  78  A.  D.  706;  28  A.  R.  365, — on  burden  of  proving  contribu- 
tory negligence. 

Explained  in  Prideaux  y.  Mineral  Point,  43  Wis.  513,  28  A.  R.  558,  holding 
that  defendant  has  not  onus  proband!  where  plaintiff's  own  evidence  discloses 
contributory  negligence;  Schrunk  v.  St.  Joseph,  120  Wis.  223,  97  N.  W.  946,  hold- 
ing burden  of  proving  contributory  negligence  not  shifted  by  fact  being  estab> 
lished  by  adversary. 
Presumption  as  to  due  care. 

Cited  in  Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  76,  50  A.  6.  R.  427,  81 
6.  W.  578,  to  point  that  law  presumes  exercise  of  due  care,  in  absence  of  evi- 
dence to  contrary. 
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Cited  in  note  in  16  LJI.A.  262,  on  application  of  presumption  of  due  care  by 
person  found  to  have  been  killed  by  alleged  n^ligence  of  another. 
Evidence  of  contributory  negligence  sufficient  to  entitle  to  nonsuit. 

Cited  in  Baltimore  &  O.  R.  Co.  y.  McClellan,  69  Ohio  St.  142,  68  N.  E.  816, 
holding  nonsuit  proper  where  plaintifiT's  evidence  raises  clear  presumption 
of  contributory  negligence;  Bessex  v.  Chicago  &  N.  W.  R.  Co.  45  Wis. 
477,  holding  that  court  cannot  order  nonsuit  on  ground  of  contributory 
negligence,  unless  plaintiff's  evidence  clearly  shows  it;  Bunnell  v.  Rio  Grand  W. 
R.  Co.  13  Utah,  314,  44  Pac.  927;  Hoth  v.  Peters,  55  Wis.  405,  13  N.  W.  219,— 
to  point  that  nonsuit  will  be  granted  where  plaintiff's  evidence  discloses  contribu- 
tory negligence. 
When  contributory  negligence  question  for  Jury. 

Cited  in  Clark  v.  Famous  Shoe  &  Clothing  Co.  16  Mo.  App.  463,  holding  not 
error  to  refuse  nonsuit  on  ground  of  contributory  negligence,  where  act  alleged 
as  negligence,  was  due  to  mother's  anxiety  for  safety  of  child;  Evans  &  H.  Fire 
Brick  Co.  v.  St  Louis  ft  S.  F.  R.  Co.  21  Mo.  App.  648,  holding  question  of  con- 
tributory negligence  properly  submitted  to  jury,  if  inference  thereof  arises  from 
plaintiff's  evidence;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Fleming,  30  Ohio  St  480, 
holding  that  question  of  contributory  negligence  should  not  be  submitted  to  jury 
wfiere  there  is  no  evidence  tending  to  show  it;  Prince  George's  County  v.  Bur- 
gess, 61  Md.  29,  48  A.  R.  88;  Boss  v.  Providence  &  W.  R.  Co.  15  R.  I.  149,  1  Atl. 
9, — ^holding  that  question  is  for  jury  if  plaintiff's  evidence  merely  tends  to  show 
n^ligence  on  his  part;  Whitty  v.  Oshkosh,  106  Wis.  87,  81  N.  W.  992,  holding 
that  question  is  for  jury  when  plaintiff  makes  out  case  without  disclosing  con- 
tributory negligence  conclusively. 

Cited  in  notes  in  61  A.  R.  604;  47  A.  R.  745, — on  contributory  negligence  as 
question  for  jury. 

FMhire  of  statutory  duty  as  prednding  defense  of  contributory  negli- 
gence. 

Cited  in  Curry  v.  Chicago  &  N.  W.  R.  Co.  43  Wis.  665,  holding  railroad  com- 
pany, in  action  for  injuries  to  stock  not  precluded  from  pleading  contributory 
negligence  because  of  failure  to  fence  track. 

22  AM.  REP.   719,   STATE  t.   OROWLEY,   41   WIS.   271. 
Sufllciency  of  indictment,  etc. 

Cited  in  Steuer  v.  State,  59  Wis.  472,  18  N.  W.  433,  holding  that  complaint 
charging  use  of  abusive  or  obscene  language  must  set  forth  language  used. 
—For  conspiracy  generally. 

Cited  in  Imboden  v.  People,  40  Colo.  142,  90  Pac.  608,  holding  that  indictment 
for  conspiracy  need  not  av^r  means  by  which  conspiracy  was  to  be  carried  out; 
People  V.  Petheram,  64  Mich.  252,  31  N.  W.  188,  holding  indictment  charging 
conspiracy  to  commit  statutory  crime  of  forcibly  obstructing  usual  flow  of  water 
in  canal  sufficient  without  averring  overt  acts  in  execution  thereof;  State  v. 
Witherspoon,  115  Tenn.  138,  90  S.  W.  852,  holding  that  indictment  for  viola- 
tion of  antitrust  statute  need  not  charge  means  or  evidence  of  conspiracy ;  Crimip 
V.  Com.  84  Va.  927,  10  A.  S.  R.  895,  6  S.  E.  620,  6  N.  Y.  Crim.  Rep.  342,  sus- 
taining sufficiency  of  indictment  charging  consipracy  to  injure  another's  business 
by  threatening  customers  though  particular  means  to  be  employed  not  averred; 
Bonoeville  ▼.  State,  53  Wis.  680,  11  N.  W.  427,  sustaining  sufficiency  of  infor- 
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raation  charging  an  unlawful  assembly  without  specifying  unlawful  act  intended 
to  be  committed. 

Cited  in  reference  note  in  3  A.  S.  R.  39,  on  sufficiency  of  indictment  for  oon- 
spiracy. 

Cited  in  notes  in  51  A.  D.  87,  on  nature  of  conspiracy;  3  A.  S.  R.  481^  on  ne- 
cessity that  indictment  for  conspiracy  set  out  means  by  which  object  was  to  be 
accomplished;  3  A.  S.  R.  491,  on  matters  of  defense  to  conspiriicy. 

—  For  conspiracy  to  obtain  money  by  false  pretenses. 

Cited  in  Moore  v.  People,  31  Colo.  336,  73  Pac.  30,  holding  information  char- 
ging conspiracy  to  obtain  property  by  false  pretenses  sufficient,  without  averring 
means  to  be  used;  State  v.  Howard,  129  N.  C.  584,  40  S.  £.  71,  sustaining  suf- 
ficiency of  indictment  for  conspiracy  to  obtain  money  by  false  pretenses  without 
averring  means  to  be  used;  People  v.  Arnold,  46  Mich.  268,  9  N.  W.  406,  deny- 
ing sufficiency  of  indictment  for  conspiracy  to  obtain  money  by  false  pretenses 
without  stating  against  whom  conspiracy  was  directed,  though  overt  act  is 
averred;  State  v.  Soper,  118  Iowa,  1,  91  N.  W.  774,  holding  indictment  charging 
conspiracy  to  obtain  signatures  to  certain  instruments  by  false  pretenses  suf- 
ficient though  instrument  itself  is  not  alleged  to  have  been  obtained  by  false 
pretenses;  Lovell  v.  State,  48  Tex.  Crim.  Rep.  85,  86  S.  W.  768,  13  A.  &  £.  Ann. 
Cas.  561,  holding  that  false  pretext  whether  legal  or  illegal  comes  within  pro- 
visions of  penal  code. 

Cited  in  notes  in  13  L.R.A.  753,  on  illegal  purpose  of  person  from  whom  money 
is  obtained  by  false  pretenses  as  defense  to  indictment  against  person  obtaining 
it;  17  L.R.A.(N.S.)  279,  on  illegal  intent  of  prosecutor  as  affecting  guilt  of  ob- 
taining property  by  false  pretense  or  confidence  game, 
liiability  for  injury  resulting  from  sonspiracy. 

Cited  in  Martens  v.  Reilly,  109  Wis.  464,  84  N.  W.  840,  sustaining  right  to 
recover  damages  against  persons  who  by  conspiracy  caused  breach  of  contract. 

—  Criminal  liability. 

Cited  in  Holtz  v.  State,  76  Wis.  99,  44  N.  W.  1107,  sustaining  verdict  of  mur- 
der in  first  degree  against  member  of  conspiracy  to  kill  another  though  killing 
not  shown  to  have  been  done  by  him. 
Merger  of  conspiracy  witb  completed  crime. 

Cited  in  People  v.  Arnold,  46  Mich.  268,  9  N.  W.  406,  holding  misdemeanor 
of  conspiracy  to  obtain  money  by  false  pretenses  not  merged  in  felony  conmiitted 
by  execution  thereof. 
Criminal  liability  for  obtaining  money  by  false  pretenses. 

Cited  in  reference  note  in  25  A.  S.  R.  294,  on  liability  for  false  pretenses. 

Distinguished  in  Gilmore  v.  People,  87  111.  App.  128,  holding  fact  that  crime 
was  committed  against  party  engaged  with  defendants  in  another  criminal  trans- 
action no  defense  to  prosecution  for  obtaining  money  by  false  pretenses. 

Limited  in  Baker  v.  State,  120  Wis.  136,  97  N.  W.  566,  holding  statute  which 
prohibits  and  punishes  the  obtaining  of  money  by  false  pretenses  applicable  to 
money  obtained  for  allied  charitable  purposes. 

Disapproved  in  People  v.  Howard,  135  Cal.  266,  67  Pac  148,  sustaining  con- 
viction for  attempt  to  obtain  under  false  pretenses  bounty  on  squirrels,  though 
county  ordinance  offering  same  is  invalid ;  Re  Cummins,  16  Colo.  451,  25  A.  S.  R. 
291,  13  L.R.A.  752,  27  Pac.  887,  holding  that  prosecution  lies  against  party  who 
obtains  money  under  false  pretenses  from  another  who  has  conspired  with  him 
to  defraud  government;  Com.  v.  O'Brien,  172  Mass.  248,  52  N.  £.  77,  holding 
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it  no  defense  to  indictment  for  obtaining  money  by  false  pretenses  that  payment 
was  made  in  execution  of  another  illegal  agreement. 

22  AM.  REP.  728,  HART  v.  STICKNEY,  41  WIS.  630. 
Overdue  interest  as  rendering  note  subject  to  defenses  upon  subsequent 
transfer. 

Cited  in  First  Nat.  Bank  v.  Forsyth,  67  Minn.  257,  64  A.  S.  R.  416,  69  N.  W. 
909,  holding  that  purchaser  of  note,  interest  upon  which  is  overdue  and  un- 
paid, take   same  subject  to  existing  equities  between  original   parties. 

Cited  in  reference  notes  in  100  A.  D.  196,  on  past  due  interest  as  dishonor- 
ing negotiable  instrument  and  subjecting  it  to  defenses  in  hands  of  bona  fide 
holder;  64  A.  S.  R.  418,  on  dishonor  of  negotiable  instruments;  69  A.  8.  R. 
368,  on  interest  due  at  time  of  purchasing  negotiable  instrument. 

Cited  in  notes  in  46  L.R.A.  800,  on  effect  of  dishonor  as  to  interest,  instal- 
ments, or  part  of  series  on  rights  of  subsequent  transferee. 

Criticised  in  Hodge  v.  Wallace,  129  Wis.  84,  116  A.  S.  R.  938,  108  N.  W. 
212,  holding  that  one  who  takes  note  which  has  matured  because  of  failure  to 
pay  interest,  takes  same  subject  to  equities  between  original  parties. 

Overruled  in  Kelley  v.  Whitney,  46  Wis.  110,  30  A.  R.  697,  holding  that  one 
purchasing  note  before  maturity  is  within  protection  of  law  merchant,  though 
interest  overdue  when  note  purchased. 
Right  to  testify  as  to  one's  own  age. 

Cited  in  Dodge  v.  State,  100  Wis.  394,  75  N.  W.  964,  holding  that  prose- 
cutrix,  in  prosecution  for  rape  on  female  under  age  of  consent,  may  testify 
as  to  own  age;  Loose  v.  State,  120  Wis.  115,  97  N.  W.  626,  holding  that  per- 
son who  has  arrived  at  age  rendering  him  competent  to  testify  as  witness  in 
court,  may  give  evidence  as  to  own  age,  though  knowledge  thereof  based  wholly 
upon  hearsay. 

22  AM.  REP.   781,   SMITH  v.  PHIIiADEIjPHIA,   81   PA.   38. 
Power  to  make  conditions  precedent  to  supplying  of  water. 

Cited  in  Girard  L.  Ins.  Co.  v.  Philadelphia,  88  Pa.  393,  7  W.  N.  C.  69,  36 
Phila.  Leg.  Int.  461  (affirming  12  Phila.  293,  35  Phila.  Leg.  Int.  16,  4  W.  N. 
C.  557),  holding  that  city  may  require  purchaser  at  sheriflTs  sale  to  pay  back 
water  rents  as  condition  precedent  to  continuing  supply;  Tacoma  Hotel  Co. 
v.  Tacoma  Light  &  Water  Co.  3  Wash.  316,  28  A.  S.  R.  36,  14  L.R.A.  669,  28 
Pac.  516,  holding  that  water  company  may  require  payment  of  amount  due  as 
condition  precedent  to  continuing  to  supply  water;  Davis  v.  Doyleston,  3  Pa. 
Co.  Ct.  573;  Rieker  v.  Lancaster,  42  W.  N.  C.  160,  4  Pa.  Super.  Ct.  149,— to 
point  that  introduction  of  water  by  city  into  private  houses  is  on  footing  of 
license. 

Cited  in  notes  in  30  A.  S.  R.  403,  on  municipal  liability  for  negligence  or 
misconduct  as  to  property  or  undertaking  owned  or  entered  into  by  city  for 
profit;  52  L.R.A.  47,  on  damages  after  failure  to  perform  and  improper  per- 
formance of  legal  duties  as  affected  by  loss  of  profits;  61  L.R.A.  108,  on  r'ghts 
and  duties  of  consumers  of  municipal  water  supplies;  25  L.R.A.(N.S.)  246,  on 
municipal  liability  for  tort  in  connection  with  waterworks. 
Power  to  make  discriminating  rates  for  water  furnished. 

Cited  in  Harlacher  v.  Steelton,  16  Pa.  Dist.  R.  695,  32  Pa.  Co.  Ct.  366,  hold- 
Am.  Rep   Vol.  XVI.— 18. 


Digitized  by 


Google 


22  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  274 

ing  that  municipality  which  furnishes  water,  has  no  right  to  make  arbitrary 
and  discriminating  rates  for  water  furnished. 

22   AM.   KEP.    788,   HEY  T.   PHILADELPHIA,    81    PA.    44. 
Liability  for  negligence  where  tbere  is  concurring  cause  of  injury. 

Cited  in  St  Louis,  I.  M.  A  S.  R.  Co.  v.  Aven,  61  Ark.  141,  32  S.  W.  500, 
holding  railroad  liable  for  injuries  due  to  negligent  failure  to  repair  crossing, 
though  horse,  injured  party  drove,  had  become  frightened  and  unmanageable; 
District  of  Columbia  t.  Moulton,  15  App.  D.  C.  363,  holding  city  liable  for  in- 
juries resulting  from  running  away  of  horses  frightened  by  steam  roller  n^li- 
gently  permitted  to  remain  in  street;  Walrod  v.  Webster  County,  110  Iowa, 
349,  47  L.R.A.  480,  81  N.  W.  598,  holding  county  liable  for  defective  bridge 
rail  where  accident  caused  by  frightened  horse  breaking  same  would  not  have 
happened  had  railing  been  suflScient;  McCauley  t.  Logan,  152  Pa.  202,  25  Atl. 
499,  31  W.  N.  C.  437,  23  PitUb.  L.  J.  N.  S.  281,  holding  one  not  liable  for 
damages  to  bridge  caused  by  breaking  loose  of  boats  during  extraordinary  flood 
in  river;  Sturgis  v.  Kountz,  165  Pa.  358,  27  L.ILA..  890,  30  Atl.  976,  36  W.  N. 
C.  78,  25  Pittsb.  L.  J.  N.  S.  442,  holding  owner  of  ferry  boat  liable  for  defective 
railing  where  frightened  horse  backs  through  same  and  is  drowned;  Toders  v. 
Amwell  Twp.  172  Pa.  447,  51  A.  S.  R.  750,  33  Atl.  1017,  37  W.  N.  C.  511,  20 
Pittsb.  L.  J.  N.  S.  298,  holding  township  liable  for  injury  sustained  to  fright- 
ened horse,  due  to  township's  neglect  to  properly  guard  bridge;  Postal  Teleg. 
Cable  Co.  v.  Zopfl,  93  Tenn.  369,  24  S.  W.  633,  holding  one  who  negligently 
leaves  telegraph  pole  in  improper  position  liable  for  injuries  sustained  thereon, 
though  slippery  platform  contributes  thereto,  where  latter  cause  alone  would 
not  have  produced  injury  sustained;  Thomas  v.  Springville,  9  Utah,  426,  35 
Pac.  503,  holding  evidence  that  bridge  had  been  repaired  in  such  manner  that 
gentle  horse  became  frightened  at  repaired  place,  authorizes  finding  of  negli- 
gence in  city. 

Cited  in  notes  in  42  A.  R.  393,  on  proximate  and  remote  cause;   50  A.  R. 
574,  on  negligence  as  proximate  cause  of  injury;  2  L.R.A.  696,  on  necessity  to 
recovery  of  negligence  being  proximate  cause  of  injury. 
—  Liability  of  town  in  case  of  defective  highway  generally. 

Cited  in  Denver  v.  Utzler,  38  Colo.  300,  120  A.  S.  R.  108,  8  L.R.A.(N.S.)  77, 
88  Pac.  143,  holding  city  not  liable  for  injuries  to  team  resulting  from  ob- 
structions in  street  where  concurring  cause  results  from  negligence  of  driyer; 
Denver  v.  Johnson,  8  Colo.  App.  384,  46  Pac.  621,  holding  city  liable  for  in- 
jury resulting  from  defective  street,  though  another  cause  concurred,  if  injury 
veould  not  have  resulted  except  for  defect;  James  v.  Tampa,  52  Fla.  292,  120 
A.  S.  R.  203,  42  So.  729,  11  A.  A  E.  Ann.  Cas.  510,  holding  city  liable  for  de- 
fect in  street  though  running  away  of  horse  concurred  in  causing  injury;  Joliet 
V.  Shufeldt,  144  Dl.  403,  36  A.  S.  R.  453,  18  L.R.A.  750,  32  N.  E.  969,  holding 
negligence  of  city  in  leaving  street  in  unsafe  condition  proximate  cause  of  in- 
jury, though  accident  would  not  have  occurred  except  for  running  away  of 
horse,  frightened  because  bridle  bit  broke;  Langworthy  v.  Greene  Twp.  95  Mich. 
93,  54  N.  W.  697,  holding  city  liable  for  injuries  resulting  from  overturning  of 
wagon  drawn  upon  log  imbedded  in  highway  by  shying  horse;  Vogelgesang  v. 
St.  Louis,  139  Mo.  127,  40  S.  W.  653,  holding  city's  negligent  maintenance  of 
excavation  proximate  cause  of  injury  resulting  from  frightened  team  backing 
wagon  into  same;  Ring  v.  Cohoes,  77  N.  Y.  83,  33  A.  R.  674  (reversing  13  Hun, 
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76),  holding  city  not  liable  for  obstruction  in  street  which  combined  with  run- 
fling  away  of  horses  to  produce  injury,  where  not  shown  that  without  obstruc- 
tion accident  would  not  have  occurred;  Lancaster  y.  Kissinger,  11  W.  N.  C. 
ISl,  1  Pennyp.  250,  38  Phila.  Leg.  Lit.  431,  holding  city  not  liable  for  defective 
grading  of  street,  where  driver  upon  being  thrown  from  wagon  in  crossing  same, 
and  in  attempting  to  check  horses,  brought  them  up  against  iron  fence,  breaking 
of  which  frightened  horses  and  resulted  in  driver  being  run  over  and  killed; 
Jackson  Twp.  v.  Wagner,  127  Pa.  184,  14  A.  S.  R.  833,  17  Atl.  903,  24  W.  N. 
C  217,  46  Phila.  Leg.  Int.  401,  holding  township  not  liable  for  resulting 
injuries  where  frightened  horse  overturned  wagon  upon  stone  heap  at  road- 
side at  point  where  road  was  safe  for  ordinary  travel;  Worrilow  r.  Upper 
Chichester  Twp.  149  Pa.  40,  24  Atl.  85,  30  W.  N.  C.  102,  holding  township  not 
liable  for  personal  injuries  to  traveler  caused  by  wagon  striking  against  tree 
growing  at  side  of  public  highway  as  result  of  horse  shying  at  two  bulls  fight- 
ing in  road;  Kieffer  v.  Hummelstown,  151  Pa.  304,  17  L.R.A.  217,  24  Atl.  1060, 
31  W.  N.  C.  15,  holding  township  not  liable  for  obstruction  in  highway  to  one 
thrown  against  same  by  horse  frightened  by  firing  of  guns. 

Cited  in  reference  notes  in  30  A.  S.  R.  797,  on  frightened  horse  as  concur- 
ring cause  of  injury  due  to  defective  highway;  106  A.  S.  R.  374,  on  municipal 
liability  for  injuries  to  horses  by  defects  in  streets. 

Cited  in  notes  in  98  A.  D.  608,  611,  on  liability  of  cities  and  towns  for  in- 
juries through  fright  of  horses  at  objects  in  highways;  18  L.R.A.  102,  on 
liability  for  injury  caused  by  defective  highway  where  at  time  horse  was 
frightened  at  defect;  8  L.R.A.(N.8.)  84,  on  municipal  liability  for  injury  to 
person  or  property  of  one  driving  over  defective  highway  whose  horse  is 
frightened  without  fault  of  either  party. 

Distinguished  in  West  Mahaney  Twp.  y.  Watson,  116  Pa.  344,  2  A.  8.  R. 
604,  9  Atl.  430,  holding  township  not  liable  where  horses  frighten  at  over- 
turning of  sleigh  by  striking  ash  heap  negligently  left  on  road,  ran  upon  rail- 
road track  and  being  overtaken  by  train  ran  off  track  and  were  struck  by 
another  train  and  killed. 

—  Llabtltty  of  town  in  case  of  failure  to  erect  proper  barrier  along  high- 
way. 
Cited  in  Elwood  v.  Addison,  26  Ind.  App.  28,  59  N.  E.  47,  holding  that  city 
which  so   negligently   constructs   insufficient   culvert   that   water    accumulated 
in  large  volume  along  side  of  street,  is  liable  for  drowning  of  child  who  slipped 
into  water  while  playing  along>edge  of  sidewalk;  Akers  v.  New  York,  14  Misc. 
W4,  25  N.  Y.   Supp.   1099,  holding  city  liable  for   injuries  where  insufficient 
gnard  for  street  excavation  combined  with  restive  movement  of  horse  to  pro- 
duce same;  Lane  v.  Wheeler,  35  Hun,  606,  holding  that  commissioner  of  high- 
ways in  erecting  barriers  at  unsafe  bridges  need  not  erect  barrier  strong  and 
high  enough  to   stop   runaway   horses;   Beardslee  v.   Columbia,   5   Lack.   Leg. 
News,  290,  holding  town  liable  for  failure  to  provide  barrier,  where  horses, 
being  driyen  down  steep  hill,  shied  and  fell  over  embankment;  Dixon  v.  Butler 
Twp.  40  W.  N.  C.  209,  4  Pa.  Super.  Ct.  333,  holding  township  not  liable  for 
failure  to  fence  road  paralleling  railroad,  where  frightened  horses  back  wagon 
into  passing   train    and    occupants   were   crushed    between    cars    and    cribbing 
plwed  al(mg  track  by  railroad  company;   Pittston  v.  Hart,  89  Pa.  389,  7  W. 
^.  C.  165,  36. Phila.  Leg.  Int.  461,  8  Luzerne  Leg.  Reg.  168,  holding  that  town- 
ship litble  for  want  of  proper  barrier  where  horse  frightened  at  passing  engine 
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ran  from  highway  onto  railroad  track  and  driver  was  injured;  Herr  v.  Le- 
banon, 149  Pa.  222,  34  A.  S.  R.  603,  16  L.R.A.  106,  24  Atl.  207,  30  W.  N.  C. 
250,  22  Pittsb.  L.  J.  N.  S.  482,  holding  city  not  liable  for  neglect  to  erect  bar- 
rier, where  horse  which  fell  in  center  of  roadway,  in  good  condition,  went  over 
declivity  in  its  struggles  to  arise;  Maxim  v.  Champion,  50  Hun,  88,  4  N.  Y. 
Supp.  515,  to  point  that  absence  of  railing  which  would  have  prevented  acci- 
dent is  sufficient  ground  for  liability  on  part  of  town. 

Cited  in  notes  in  58  A.  R.  526,  527,  on  liability  of  municipality  for  absence 
of   railing  on   embankment  on   highway;    18   L.R.A.(N.S.)    1144,   on   what   in- 
juries may  be  deemed  to  be  proximately  caused  by  absence  of  g^ard   rail  in 
highway. 
Want  of  railing  as  defect  In  highway. 

Cited  in  Knowlton  v.  Pittsfield,  62  N.  H.  535,  holding  want  of  railing  which 
town  can  legally  maintain  is  defect,  if  highway  thereby  rendered  "unsuitable 
for  travel   thereon." 

Cited  in  reference  note  in  11  A.  S.  R.  874,  on  municipal  duty  to  guard  street 
against   adjacent  dangers. 

Cited  in  note  in  23  A.  R.  184,  on  municipal  duty  to  fence  highways  at 
dangerous  places. 

Duty  of  municipality  as  to  streets. 

Cited  in  Delphi  v.  Lowery,  74  Ind.  520,  39  A.  R.  98,  holding  that  city  must 
take  such  measures  as  ordinary  prudence  requires  to  prevent  persons  using 
ordinary  care  from  falling  into  dangerous  places  along  streets. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  mimicipal  corpo- 
ration to  keep  streets  and  highways  in  safe  condition;  51  A.  S.  R.  759,  on 
liability  of  county  for  defective  bridge. 

Cited  in  notes  in  103  A.  S.  R.  271,  on  necessity  that  care  of  street  extend 
to   all  portions;    27   A.   R.  398;    20   L.R.A.(N.S.)    593,   597,   733,— on   liability 
of  municipality  for  defects  or  obstructions  in  streets. 
When  horse  is  uncontrollable. 

Cited  in  Spalding  v.  Winslow,  74  Me.  528,  to  point  that  horse  is  not  to  be 
considered   uncontrollable,   that   merely   shies   or   starts. 
Reasonable  care  as  question  for  Jury. 

Cited  in  Plymouth  Twp.  v.  Graves,  125  Pa.  24,  11  A.  S.  R.  867,  17  Atl.  249, 
24  W.  N.  C.  220,  29  Pittsb.  L.  J.  N.  S.  39,  46  Phila.  Leg.  Int.  335,  holding  that 
whether  township  is  negligent  in  not  erecting  fence  to  protect  frightened  horses 
where  highway  is  parallel  with  and  immediately  adjacent  to  railroad,  is  ques- 
tion for  jury;  Horstick  v.  Dunkle,  145  Pa.  220,  27  A.  S.  R.  685,  23  Atl.  378, 
29  W.  N.  C.  385  (dissenting  opinion),  to  point  that  where  measure  of  duty  is 
ordinary  and  reasonable  care,  question  is  always  for  jury. 

23  AM.  REP.    788,  PHILADELPHIA  v.   SCOTT,   81   PA.    80. 
Liability  in  damages  where  property  is  destroyed  in  case  of  inevitable 

necessity. 

Cited  in  Bates  v.  Worcester  Protective  Dept  177  Mass.  130,  68  N.  E.  274, 
holding  that  actual  necessity  must  be  shown,  to  escape  liability  in  damage*)  for 
destruction  of  private  property  for  purpose  of  preventing  great  conflagration; 
Miller  v.  Horton,  162  Mass.  540,  23  A.  S.  R.  850,  10  L.R.A.  116,. 26  N.  E.  100, 
to  point  that  if  there  be  no  necessity,  then  individuals  who  do  act  shall  be 
responsible;   Mt.  Joy  v.  Lancaster,  E.  &  M.  Tump.  Co.  13  Lane.  L.  Rev.   180, 
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to  point  that  right  of  borough  to  repair  turnpike  road  upon  company's  refusal 
18  exercise  of  police  power  based  upon  disaster,  fault  or  inevitable  necessity. 

Cited  in  notes  in  47  A.  D.  210,  on  police  power  authorizing  destruction  of 
property  to  prevent  spread  of  fire;   102  A.  S.  R.  812,  on  distinction  between 
eminent  domain  and  the  taxing  or  police  powers. 
Rl^t  to  depiive  one  of  property  without  Judicial  proceedings. 

Cited  in  Scheibner  v.  Baer,  4  Pa.  Dist.  R.  633,  to  point  that  one  cannot  be 
deprived  of  his  property  except  by  proceeding  judicial  in  nature;  Souderback 
V.  Warner,  37  Pa.  Super.  Ct.  136,  holding  assessment  statutes  for  improvement 
of  owner's  lands  strictly  construed. 

Distinguished   in   Com.  v.   Darby   Creek  Meadow  Co.   10   Del.   Co.   Rep.   572, 
holding  that  corporation  for  erection  of  banks  along  stream  to  protect  meadows 
is  under  no  obligation  to  public  to  maintain  banks. 
Title  of  riparian  owners. 

Cited  in  Shively  v.  Bowlby,  152  U.  S.  21,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  648, 
holding  title  and  rights  of  riparian  proprietors  in  soil  below  high  water  mark 
governed  by  laws  of  several  states,  subject  U>  Constitutional  rights  of  United 
States. 

Cited  in  notes  in  40  L.R.A.  603,  on  right  of  owner  of  upland  to  access  to 
navigable  water;  45  L.R.A.  241,  on  title  to  land  between  high  and  low  water 
mark. 
Duty  of  abutting  owner  as  to  levees. 

Cited  in  notes  in  58  LJK.A.  759,  on  duty  of  abutting  owner  as  to  levees;  68 
LJIA.  760,  on  repair  of  levees. 
Validity  of  act  which  leaves  maximum  penalty  to  magistrate's  discretion. 

Cited  in  South  Bethlehem  v.  Hackett,  12  Lane.  L.  Rev.  196,  holding  act  which 
provides  penalty  and  leaves  maximum  fine  to  magistrate's  discretion,  un- 
constitutional. 

How  principles  are  to  be  tested. 

Cited  in  Bryn  Mawr  Hotel  Co.  v.  Baldwin,  12  Montg.  Co.  L.  Rep.  145; 
Griesemer  v.  Oley  Valley  R.  Co.  13  Pa.  Dist.  R.  225;  Marquette  v.  Berks 
County,  39  W.  N.  C.  325,  3  Pa.  Super.  Ct.  36,— to  point  that  principles  are 
tested  by  taking  extreme  cases. 

n  AH.  REP.   741,  RESERVE  MUT.  INS^  CO.  t.  KANE,   81   PA.   154. 
Who  has  insurable  interest  in  another's  life. 

Cited  in  Life  Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A.  225,  45  C.  C.  A.  641,  106 
Fed.  800,  holding  mere  relation  of  father  and  son  not  sufficient  to  give  adult 
WD  insurable  interest  in  his  father's  life;  Burton  v.  Connecticut  Mut.  L.  Ins. 
Co.  119  Ind.  207,  12  A.  S.  R.  405,  21  N.  E.  746,  holding  that  granddaughter, 
from  mere  fact  of  relationship  has  no  insurable  interest  in  life  of  grandfather; 
Fanners*  k  T.  Bank  v.  Johnson,  118  Iowa,  282,  91  N.  W.  1074,  holding  that 
dtugfater  has  insurable  interest  in  life  of  father;  Hess  v.  Segenfelter,  127  Ky. 
348,  14  L.ILA.(N.S.)  1172,  105  S.  W.  476,  holding  that  first  cousins,  who  are 
not  dependent  on,  or  creditors  of  insured,  have  not  insurable  interest  in  his 
life;  Woods  V.  Woods  (Woods  v.  Riner),  130  Ky.  162,  19  L.R.A.(N.S.)  233,  113 
8'  W.  79,  holding  relationship  between  parent  and  child  sufficient  to  give  either 
inwrable  interest  in  life  of  other ;  GeoflTroy  v.  Gilbert,  5  App.  Div.  98,  38  N.  Y. 
8upp.  643,  holding  that  infant  child  has  insurable  interest  in  life  of  its  father. 


Digitized  by 


Google 


22  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  278 

which  vests  on  delivery  of  policy  to  him;  Corson's  Appeal,  113  Pa.  438,  57  A. 
R.  479,  6  Atl.  213,  18  W.  N.  C.  349,  43  Phila.  Leg.  Int.  519  (affirming  17  Phila. 
341,  42  Phila.  Leg.  Int.  27,  15  W.  N.  C.  451),  holding  that  nephew  does  not 
have  insurable  interest  in  life  of  aunt,  arising  from  mere  relation;  Crosswell 
V  Connecticut  Indemnity  Asso.  51  S.  C.  103,  28  S.  E.  200,  holding  that  son  has 
insurable  interest  in  life  of  his  mother,  from  mere  fact  of  relationship;  Bursinger 
V.  Bank  of  Watertown,  67  Wis.  75,  58  A.  R.  848,  30  N.  W.  290,  holding  that 
son  and  father  each  have  insurable  interest  in  life  of  other. 

Cited  in  reference  notes  in  7  A.  D.  44;  2  A.  S.  R.  575,— on  insurable  interest 
in  the  life  of  another;  46  A.  R.  189;  52  A.  R.  135, — on  insurable  interest  in 
life  of  relative. 

Cited  in  notes  in  57  A.  D.  100;  52  A.  R.  137,  138;  2  L:RJl.  844,— on  insurable 
interest  of  parent  or  child  in  life  of  the  other;  27  A.  R.  328,  on  insurable 
interests;  1  L.R.A.  239,  on  insurable  interest;  54  L.R.A.  227,  230,  on  what 
pecuniary  interest  is  sufficient  to  an  insurable  interest  in  the  life  of  a  parent, 
child,  or  other  relative  by  blood. 

Disapproved  in  People's  Mut.  Ben.  Soc.  v.  Templeton,  16  Ind.  App.  126,  44 
N.  E.  809,  holding  that  legal  liability  of  mother  to  support  son  in  event  he  is 
unable  to  earn  livelihood,  does  not  give  son  insurable  interest  in  life  of 
mother. 

22  AM.  RBP.  748,  MT.  MORIAH  OEMBTBRY  ASSO.  ▼.  COM.  81   PA. 

285. 
Rights  of  lot  owner  In  cemetery. 

Cited  in  Hertle  v.  Riddell,  127  Ky.  623,  128  A.  S.  R.  364,  16  L.R.A.(N.S.) 
796,  106  S.  W.  282;  St.  Peter's  Evangelical  Lutheran  Church  v.  Bean,  15  Pa. 
Dist.  R.  636,  22  Montg.  Co.  L.  Rep.  74,  holding  that  title  to  cemetery  lot 
does  not  give  holder  privilege  of  burying  therein,  pet  dog. 

Cited  in  reference  notes  in  29  A.  R.  316,  on  right  of  purchaser  of  burial  lot 
to  enjoin  obstruction  of  avenue  giving  access  to  it;  70  A  S.  R.  902,  on  rights 
of  owner  of  cemetery  lot. 

Cited  in  notes  in  67  L.R.A.  123,  on  power  of  cemetery  authorities  over  burial 
lot;  7  L.R.A.(N.S.)    155,  on  forbidding  burial  of  negro  in  cemetery  controlled 
by  white  persons. 
Right  of  private  cemetery  to  fix  "grave  fees." 

Cited  in  Roanoke  Cemetery  Co.  v.  Goodwin,  101  Va.  605,  44  S.  E.  769,  hold- 
ing that  private  cemetery  may  fix  rate  of  "grave  fees"  to  be  charged  by  superin- 
tendent and  give  him  monopoly  thereof. 
Mandamus  against  private  corporations. 

Cited  in  notes  in  89  A.  D.  736,  on  mandamus  against  private  corporations; 
37  A.  S.  R.  319;  7  E.  R.  C.  462, — on  compelling  corporation  to  perform  its 
obligations  by  mandamus. 

22   AM.   RE:P.    750,   KREITER  t.   BOMBERGER,    82   PA.    59. 

Right  to  recover  for  deficiency  in  land  sold. 

Cited  in  Brumbaugh  v.  Chapman,  45  Ohio  St.  368,  13  N.  E.  584,  holding  that 
no  recovery  can  be  had  upon  executed  agreement  for  sale  of  land,  for  deficiency 
in  land  conveyed,  in  absence  of  fraud  or  mistake:  Hassel  v.  Denlinger,  24  Lane. 
L.  Rev.  323,  holding  vendee  not  entitled  to  reduction  for  deficiency  where  agree- 
ment was  to  convey  certain  quantity  "more  or  less,"  "and  no  fraud  is  shown; 
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Lftodreth  t.  Howell,  24  Pa.  Super.  Ct.  210,  holding  that  recovery  cannot  be 
had  for  deficiency  in  land,  purchased  at  master's  sale,  when  report  has  been 
filed,  purchase  money  paid  over,  under  court  decree  to  those  entitled  thereto; 
Baker  v.  Barley,  34  Pa.  Super.  Ct.  169,  holding  that  contract  executed  by  deed 
and  bond  will  not  be  opened  to  allow  for  deficiency  of  quantity  of  land; 
Margolin  v.  Slowik,  17  Pa.  Dist.  R.  108,  holding  that  vendee  can  rescind  and 
recover  back  his  deposit  money  or  maintain  bill  for  specific  performance,  with 
prayer  for  proportionate  reduction  of  price;  Leopold  v.  Schneck,  4  Walker 
(Pa.)  290,  holding  that  purchaser  could  not  recover  for  deficiency  of  land 
caused  by  mutual  mistake  where  contract  was  executed  for  lump  sum  for 
certain  tract  described  by  metes  and  bounds;  Koch  v.  Dunkel,  90  Pa.  264,  8 
W.  N.  C.  42,  to  point  that  recovery  cannot  be  had  for  deficiency  in  land  sold, 
when  contract  was  executed  without  proof  of  fraud  or  mistake;  Burbridge  v. 
Sadler,  46  W.  Va.  39,  32  S.  E.  1028,  to  point  that  liability  for  deficiency  in 
land  sold  is  based  upon  fraud  and  deceit;  Lowry  v.  Stratton,  57  Pittsb.  L.  J. 
509,  holding  that  call  for  ad  joinders  and*  not  distances  govern. 

Cited  in  notes  in  4  A.  D.  558,  on  implied  warranty  of  quantity;   4  L.R.A. 
525,  as  to  whether  equity  will  relieve  from  mistake  in  quantity  of  land  con* 
▼eyed. 
Misstatement  of  quality  of  land  to  be  sold  as  proof  of  fraad. 

Cited  in  Griswold  v.  Gebbie,  126  Pa.  353,  12  A.  8.  R.  878,  17  Atl.  673,  24 
W.  N.  C.  72,  20  Pittsb.  L.  J.  N.  S.  15,  46  Phila.  Leg.  Int.  311,  holding  mis- 
statements evidence  of  fraud  where  deficiency  is  very  great  and  misstatement 
18  made  by  advertisement  and  descriptive  .circular  and  repeated  twice  orally 
to  direct  questions  of  intended  purchaser. 
Prerequisites  to  impeachment  of  witness. 

Cited  in  Cronkrite  v.  Trexler,  187  Pa.  100,  41  Atl.  22,  holding  that  declara- 
tions out  of  court,  of  witness  who  is  party,  may  be  proved  without  first  calling 
his  attention  thereto. 

22  AM.  REP.    754,   MIIiLER'S  ESTATE,    82    PA.    118. 
Dividends  upon  insolvent's  estate  —  Right  of  secured  creditor  to  dividend 
upon  entire  claim. 

Cited  in   Tod    v.    Kentucky   Union   Land   Co.   57    Fed.   47,   holding  that   in 
insolvency  proceedings  under  Kentucky  statute  creditors  with  collateral  securities 
Are  entitled  to  dividends  upon  whole  debt;   Chemical  Nat.  Bank  v.  Armstrong, 
28  I4E.A.  231,  16  U.  S.  App.  466,  59  Fed.  372,  holding  that  creditors  of  in- 
tolvent  national  bank  cannot  be  required  to  allow  for  any  collections  from  col- 
laterals made  after  date  of  declared  insolvency;  New  York  Secur.  &  T.  Co.  v. 
^bard  Invest.   Co.   73   Fed.   537,  holding  that  fact  that  creditor's  claim   is 
^^'^i'^  does  not  affect  right  to  prove  whole  debt;  Jamison  v.  Adler-Goldman 
Commission  Co.  59  Ark.  548,  28  S.  W.  35,  holding  that  assets  of  insolvent's 
^^te  should  be  apportioned  on  basis  of  amount  actually  due;  Southern  Michi- 
m-  Nat.  Bank  v.  Byles,  67  Mich.  296,  34  N.  W.  702,  holding  holder  of  note  who 
'•"^ives  dividends  from  estate  of  insolvent  indorser  not  defeated  from  receiving 
^vidends  upon  whole  claim  from  estate  of  insolvent  maker;  Furness  v.  Union 
^a^.  Bank,  147  HI.  570,  35  N.  E.  624  (affirming  46  111.  App.  522) ;  Caims's  Estate, 
1*  Phila.   350,   37   Phila.   Leg.   Int.    183,— holding   creditor   holding  collaterals 
entitled  to  dividend  upon  claim  as  existing  when  assignment  made  irrespective 
^  mbaequent  partial   payments  received   from   collaterals,  but  not  to  exceed 
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balance  due;  Marsh's  Estate,  5  Pa.  Co.  Ct.  159,  holding  that  creditor  with  record 
lien  upon  realty  at  date  of  assignment,  is  entitled  to  dividends  upon  whole 
judgment,  though  partially  reduced  after  assignment;  Morgan's  Estate,  11  Fa. 
Co.  Ct.  636,  30  W.  N.  C.  609,  1  Pa.  Dist.  R.  402,  holding  creditor  holding  col- 
lateral entitled  to  dividend  computed  upon  total  claim,  without  deducting 
amounts  received  from  sale  of  collateral,  but  not  to  exceed  sum  actually  due; 
Scott's  Appeal,  2  Monaghan  (Pa.)  621,  holding  that  creditor  who  has  judgment 
lien  against  portion  of  assigned  estate  is  entitled  to  pro  rata  dividends  out 
of  general  assets;  Re  Mill  Work  &  Mantel  Co.  4  Pa.  Super.  Ct.  106;  Fisher's 
Estate,  1  Chester  Co.  Rep.  337;  Jamison's  Estate,  163  Pa.  143,  29  Atl.  1001, 
34  W.  N.  C.  481, — ^holding  creditor  entitled  to  dividend  on  full  amount  of  debt 
when  assignment  made,  notwithstanding  partial  payments  received  upon  col- 
lateral security;  Brown  v.  Merchants'  &  F.  Nat.  Bank,  79  N.  C.  244,  holding^ 
that  debt  secured  by  separate  deeds  of  trust  is  entitled  to  share  pro  rata  on 
full  amount  of  debt  as  it  existed  when  securities  given;  Allen  v.  Danielson,  15 
R.  I.  480,  8  Atl.  705,  holding  that  creditor  who  has  claim  secured  by  lien  is 
entitled  to  dividend  from  voluntary  assignee  of  his  debtor  on  whole  amount  of 
claim ;  Sullivan  v.  Erie,  8  Colo.  App.  1,  44  Pac.  948,  to  point  that  creditor  is 
entitled  to  dividend  upon  entire  claim  though  he  may  have  realized  on  col- 
lateral subsequent  to  time  claim  proved;  Law's  Estate,  3  Lack.  Leg.  News,  44, 
to  point  that  right  of  creditor  to  dividend  upon  whole  claim  is  not  defeated 
by  subsequent  partial  payments;  Kaufman's  Estate,  22  Pa.  Co.  Ct.  385,  to  point 
that  status  of  claim  is  fixed  at  date  of  assignment;  Wall's  Appeal,  84  Pa. 
101,  to  point  that  debt  as  existing  when  assignment  is  made  is  amount  upon  which 
dividends  are  to  be  computed. 

Cited  in  reference  note  in  29  A.  S.  R«  621,  on  claim  of  secured  creditor 
against  insolvent's  estate. 

Cited  in  note  in  69  A.  R.  389,  on  creditor's  rights  against  two  funds  when 
another  creditor  has  lien  on  only  one  fund  of  debtor. 

Disapproved  in  Knowles's  Petition,  13  R.  I.  90,  holding  creditor  with  clainr 
secured  by  lien,  entitled  to  dividend  from  voluntary  assignee  of  debtor  only 
upon  residue  of  debt  after  exhausting  property  subject  to  lien. 

—  Rights  of  holder  of  note  where  maker  and  indorser  become  Insolvent. 
Cited  in  Dority  v.   Franklin  Bank,   92   Tenn.   437,   21   S.   W.   1070,  holding 

holder  of  note  entitled  to  pro  rata  under  each  assignment  upon  full  amount  of 
claim,  where  maker  and  indorser  each  make  general  assignment;  Re  Meyer, 
78  Wis.  615,  23  A.  8.  R.  435,  11  L.R.A.  841,  48  N.  W.  65,  holding  holder  of 
past  due  promissory  note  entitled  to  dividends  upon  full  amount  from  eacb 
estate,  where  maker  and  indorser  became  insolvent. 

Cited  in  reference  notes  in  23  A.  S.  R.  443,  on  dividends  against  bankrupt 
estate  of  both  maker  and  indorser;  36  A.  S.  R.  100;  70  A.  S.  R.  357,— on  right 
of  holder  of  note  to  dividends  from  estates  of  insolvent  maker  and  indorser^ 
«  Rights  of  factor  who  makes  advances. 

Cited  in  Joseph  P.  Murphy  Co.'s  Estate,  214  Pa.  258,  5  L.R.A.(N.S.)  1147,. 
63  Atl.  745,  6  A.  &  E.  Ann.  Cas.  308,  holding  that  factor  who  had  made  advances 
on  consignment  can  claim  against  consignor's  assigned  estate  only  for  amount 
unpaid  after  applying  proceeds  of  sale  in  satisfaction  of  advancement. 

—  Rights  of  surety  on  l>ond. 

Cited  in  Boltz's  Estate,  133  Pa.  77,  19  Atl.  303,  holding  dividend  to  which 
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surety  on  bond  is  entitled  is  upon  amount  he  was  compelled  to  pay,  not  upon 
penalty. 

Right  to  prove  unmatured  claim  against  insolvent's  estate. 

Distinguished  in  Voetter's  Estate,  7  Pa.  Dist.  R.  230,  28  Pittsb.  L.  J.  N.  S.  355, 
on  right  of  holder  of  notes  indorsed  by  assignor,  and  falling  due  after  assign- 
ment made,  to  participate  in  distribution. 

Right  of  secured  creditor  to  participate  in  dividends  out  of  insolvent's 
personalty. 

Cited  in  Clark's  Estate,  2  Chester  Co.  Rep.  118,  holding  that  bond  accompany- 
ing mortgage  is  entitled  to  dividends  out  of  personalty  where  real  estate  assigned 
for  benefit  of  creditors,  is  sold  subject  to  mortgage. 
Status  of  invalid  levy  as  to  assignment  for  benefit  of  creditors. 

Cited  in  McCleaster's  Estate,  15  Pa.  Co.  Ct.  121,  3  Pa.  Dist.  R.  607,  holding 
mere  formal  levy  void  as  against  subsequent  assignment  for  benefit  of  creditors. 

IS  AM.  REP.  758,  ROIiliAND  v.  COM.  82  PA.  806,  liater  appeal  in 
85  Pa.  66,  27  A.  R.  626,  5  W.  N.  C.  53,  34  Phila.  lieg.  Int.  444. 

Vfhut  amounts  to  "breaking"  sufficient  to  sustain  Indictment  for  burg- 
lary. 

Cited  in  Com.  v.  Lowrey,  158  Mass.  18,  32  N.  E.  940,  holding  that  one  who 
procures  himself  to  be  let  into  building  by  accomplice,  and  enters  with  felonious 
intent  may  be  convicted  of  breaking  and  entering;  Tadrick's  Appeal,  1  Pa. 
Super.  Ct.  555,  holding  that  burglary  is  complete  the  moment  one  wilfully  and 
maliciously  crosses  threshhold  with  intent  to  steal;  Johnston  v.  Com.  85  Pa. 
54,  27  A.  R.  622,  5  W.  N.  C.  49,  holding  that  to  obtain  admission  to  dwelling 
bouse  at  night,  with  intent  to  cc»nmit  felony,  upon  pretense  of  business,  is 
constructive  breaking  sufficient  to  sustain  indictment  for  burglary  charging 
breaking  and  entering;  Rolland  v.  Com.  85  Pa.  66,  27  A.  R.  626,  5  W.  N.  C. 
53,  34  Phila.  Leg.  Int.  444,  holding  that  to  open  inner  door  of  dwelling  house 
at  nighty  with  intent  to  ccnnmit  felony  in  house  is  actual  breaking;  Nicholls 
V.  State,  68  Wis.  416,  32  N.  W.  543,  holding  that  there  is  constructive  breaking 
wbere  one  with  intent  to  rob  car  secrets  himself  in  box  which  he  procures  to 
be  placed  in  express  car. 
Breaking  out  of  house  as  burglary. 

Cited  in  Edwards  v.  State,  36  Tex.  Crim.  Rep.  387,  37  S.  W.  438,  holding  that 
under  statute  it  is  not  burglary  to  break  out  of  house;  Rex  v.  Burns,  36  N.  S. 
257,  to  the  point  that  it  is  not  burglary  at  common  law  to  break  out  of  a  house 
provided  entry  was  effected  without  breaking  in. 

Cited  in  reference  note  in  28  A.  R.  693,  on  breaking  out  being  insufficient  to 
warrant  conviction  for  burglary  by  "breaking  into  and  entering." 

Cited  in  notes  in  2  A.  S.  R.  386,  on  effect  of  breaking  out  after  entry  without 
breaking  in  burglary. 
Vihat  will  sustain  challenge  of  array  of  Jurors. 

Cited  in  Cook  v.  State,  90  Miss.  137,  43  So.  618,  holding  that  withdrawing 
of  names  from  jury  box  not  ground  for  quashing  array  where  not  shown  that 
fraud  was  committed;  Com.  v.  Delamater,  13  Pa.  Co.  Ct.  152,  2  Pa.  Dist.  R. 
562,  holding  that  challenge  to  array  will  be  sustained  if  tampering  with  jurj 
wheel  was  possible;  Com.  v.  Boccia,  10  North  Co.  Rep.  236,  holding  that  array 
of  grand  and  petit  jurors  will  not  be  quashed  in  homicide  case  for  irregularities 
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of  eomniissioner  in  filling  wheel,  which  do  not  affect  subetance  of  his  dntj; 
Showers  v.  Com.  120  Pa.  673,  14  Atl.  401,  21  W.  N.  C.  504,  45  Phila.  Leg.  Int. 
347,  holding  fact  that  names  of  two  deceased  persons  and  one  nonresident,  were 
included  in  array  no  ground  for  quashing  array  on  motion  of  prisoner;  Klem- 
mer  v.  Mt.  Penn  Gravity  R.  Co.  163  Pa.  521,  30  Atl.  274,  35  W.  N.  C.  142, 
holding  no  ground  for  quashing  array  of  jurors  that  jury  wheel  after  having 
been  properly  filled,  locked  and  sealed,  was  kept  by  one  commissioner,  with 
other's  consent  some  miles  from  county  seat;  Com.  v.  Valsalka,  181  Pa.  17, 
37  Atl.  405,  holding  that  prisoner  cannot  complain  that  names  of  defaulting 
or  execused  jurors  were  not  replaced  in  wheel  as  required  by  statute;  Com«  v. 
Cnemmer,  100  Pa.  202,  42  Atl.  675,  43  W.  N.  C.  539,  holding  fact  that  name  of 
unqualified  juror  was  placed  in  wheel  on  refilling  will  not  sustain  challenge 
to  the  array. 
Excusing  Jarors  from  service,  in  capital  case,  as  error. 

Cited  in  Com.  v.  Payne,  205  Pa.  101,  54  Atl.  489,  holding  excusing  jurors  from 
service,  in  murder  case,  in  advance  of  call  of  case  for  trial,  without  prisoner's 
knowledge  or  consent,  not  error. 
Prejudice  of  grand  juror  as  ground  for  setting  aside  indictment. 

Cited  in  United  States  v.  Clune,  62  Fed.  798,  holding  no  ground  for  quashing 
indictment  of  strikers  for  obstructing  mail,  that  grand  juror,  who  joined  therein, 
thereafter  on  occasicm  of  strikers  destroying  private  property,  said  that  they 
ought  to  be  shot;  Com.  v.  Leisenring,  2  Pearson  (Pa.)  460,  to  point  that  finding 
of  grand  jury  may  ba  quashed  for  matters  de  hors  record. 

Cited  in  reference  note  in  34  A.  S.  R.  305,  on  bias  of  grand  jurors  as  ground 
for  quashing  indictment. 
Interest  or  relationship  as  disqualifying  grand  juror. 

Cited  in  reference  note  in  27  A.  R.  478,  on  effect  of  grand  juror's  relationship 
to  deceased. 

Cited  in  note  in  28  L.R.A.  201,  on  interest  as  disqualifying  grand  juror. 
When  refusal  to  quash  indictment  for  bias  of  grand  juror  not  reversible 
error. 

CMted  in  Com.  v.  Craig,  19  Pa.  Super.  Ct.  81,  holding  refusal  to  quash  indict- 
ment not  reversible  error  where  bias  of  grand  juror  could  have  been  ascertained 
and  challenge  interposed. 

Cited  in  reference  note  in  9  A.  S.  R.  743,  on  ground  for  quashing  indictment 
for  burglary. 

Cited  in  note  in  27  L.  ed.  U.  S.  857,  as  to  when  and  how  objections  to  grand 
jurors  must  be  taken. 
Effect  of  statutory  provisions  relating  to  drawing  of  Jurors. 

Cited  in  Com.  v.  Zillafrow,  207  Pa.  274,  56  Atl.  539,  holding  that  statutory 
provisions  which  do  not  prescribe  or  bear  upon  substance  of  any  duty,  but  merely 
on  manner  of  its  performance  are  directory  only;  State  v.  Cambron,  20  S.  D. 
282,  105  N.  W.  241,  holding  indictment  valid,  though  found  by  grand  jury, 
members  of  which  were  drawn  irregularly. 

Cited  in  note  in  27  L.R.A.  783,  on  machinery  of  drawing  grand  jurors. 
Sufficient  custody  of  record  book  of  ordinances. 

Cited  in  Beaumont  v.  Plymouth  Water  Co.  142  Pa.  198,  21  Atl.  888,  6  Kulp, 
121,  holding  ordinance  not  invalid  because  book  in  which  ordinances  are  recorded 
and  by  city  charter  ''to  be  kept  by  mayor,*'  is  kept  at  council  chambers  instead 
of  mayor's  office. 
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Constnictlon  of  <<or"  and  ''and"  as  used  in  atatnte. 

Cited  in  Clay  v.  Central  R.  &  Bkg.  Co.  84  Ga.  345,  10  S.  E.  967,  holding  "or" 
and  "and"  may  be  read  interchangeably  where  necessary  to  carry  out  legislature's 
intention;  State  v.  Tiffany,  44  Wash.  602,  87  Fac.  932,  holding  that  "or" 
cannot  be  construed  to  mean  "and"  in  prosecution  for  statutory  offense  of 
"wilfully  or  maliciously"  committing  trespass. 

SS  AM.    REP.    760,   SEEUSY  t.  PITTSBURGH,    82   PA.    860. 
Validity  of  assessments  for  local  ImproTcments. 

Followed  without  special  discussion  in  Peebles  v.  Pittsburgh,  12  Pittsb.  L. 
J.  N.  S.  360. 

Cited  in  reference  note  in  69  A.  S.  R.  862,  on  constitutionality  of  assessments 
for  street  improvements. 

Cited  in  note  in  133  Am.  St.  Rep.  937,  as  to  whether  a  personal  liability  may 
be  created  for  an  assessment. 
« Frontage  rule  generally. 

Cited  in  Shoemaker  v.  Harrisburg,  4  Pa.  Co.  Ct.  86,  3  Del.  Co.  Rep.  277; 
Greensburg  y.  Laird,  8  Pa.  Co.  Ct.  608, — ^holding  front  rule  of  assessments  for 
local  improTements  of  streets,  not  unconstitutional;  Pittsburgh's  Appeal,  118 
Pa.  458,  12  Atl.  366,  holding  collection  of  cost  of  municipal  improvement  by  grad- 
ing and  paving  street  by  foot  front  rule,  invalid. 

Cited  in  reference  note  in  78  A.  D.  371,  on  estimating  cost  of  grading  street 
by  frontage. 

Cited  in  note  in  28  L.R.A.(N.S.)  1157,  1182,  1185,  1191,  1194,  on  assessments 
for  improvements  by  front-foot  rule. 
« Frontage  mle  as  applied  to  mral  property. 

Cited  in  Rolph  v.  Fargo,  7  N.  D.  640,  42  L.R.A.  646,  76  N.  W.  242,  holding 
competent  for  legislature  to  direct  that  all  expense  of  paving  city  street  shall  be 
assessed  by  frontage  rule ;  Wilson  v.  Allegheny,  25  Pittsb.  L.  J.  N.  S.  15,  holding 
that  front  rule  of  assessment  cannot  be  applied  to  rural  property,  though  situate 
within  city  limits;  Philadelphia  v.  Wetherill,  13  W.  N.  C.  10,  holding  that 
city  has  no  power  to  charge  rural  land  with  assessment  for  water  pipe,  cal- 
cnlated  on  frontage  rule;  Keith  v.  Philadelphia,  126  Pa.  575,  17  Atl.  883,  24 
W.  N.  C.  115,  20  Pittsb.  L.  J.  N.  S.  117,  46  Phila.  Leg.  Int.  423  (affirming  1 
Sadler  (Pa.)  359,  2  Atl.  207),  holding  that  rural  property,  though  situated 
within  city  limits  cannot  be  charged  by  frontage  rule  measure  of  liability  for 
paving;  Bid  well  v.  Pittsburg,  35  Phila.  Leg.  Int.  60;  Parrish  v.  Wilkes-Barre, 
11  Luzerne  Leg.  Reg.  241;  Philadelphia  v.  Rorer,  20  Montg.  Co.  L.  Rep.  71.: 
Philadelphia  v.  Weaver,  14  Pa.  Super.  Ct.  293;  Kaiser  v.  Weise,  85  Pa.  366, 
6  W.  N.  C.  46;  Craig  v.  Philadelphia,  89  Pa.  266,  7  W.  N.  C.  117,  36  Phila. 
Leg.  Int  486;  Scranton  v.  Pennsylvania  Coal  Co.  105  Pa.  445,  15  W.  N.  C.  131, 
41  PhiU.  Leg.  Int.  449;  Pittsburgh's  Petition,  138  Pa.  401,  21  Atl.  757,  27 
W.  N.  C.  457;  McKeesport  v.  Soles,  165  Pa.  628,  30  Atl.  1019,  35  W.  N.  C. 
570,  25  Pittsb.  L.  J.  N.  S.  471,— holding  that  frontage  rule  of  assessment  for 
public  improvements  cannot  be  constitutionally  applied  to  rural  property; 
ClcYeland  v.  Tripp,  13  R.  I.  50,  holding  that  assessment  by  front  foot  for  street 
improvement  extended  to  rural  lots  is  invalid;  Powell  v.  Com.  114  Pa.  265, 
60  A.  R.  350,  7  Atl.  913,  19  W.  N.  C.  24,  7  Am.  Crim.  Rep.  320,  on  frontage  rule 
of  Taluation  of  real  estate  for  assessment  purposes;  Weed  v.  Boston,  172  Mass. 
28,  42  LJLA  642,  51  N.  E.  204;  Gilham  v.  Real  Estate  Title,  Ins.  &  T.  Co. 
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203  Pa.  24,  62  Atl.  86,  11  Pa.  Dist.  R.  60,-— to  point  that  front-rule  of  assess- 
ment for  rural  properties  is  unconstitutional;  Pittsburgh's  Appeal,  45  Pbila. 
Leg.  Int.  248,  18  Pittsb.  L.  J.  N.  S.  328;  Bidwell  v.  Pittsburgh,  85  Pa.  412,  27 
A.  R.  662,  5  W.  N.  C.  41;  Norfolk  v.  Chamberlain,  89  Va,  196,  16  S.  E.  730,— 
to  point  that  assessment  for  street  improvements  by  frontage  rule  is  invalid 
when  applied  to  suburban  or  rural  property;  Finley  v.  Pittsburgh,  9  Sadler 
(Pa.)  1,  on  right  to  apply  front  rule  to  rural  property  in  making  assessment 
for  sidewalks. 

Cited  in  notes  in  8  L.R.A.  307,  on  judicial  decisions  relating  to  taxation  for 
road  and  highway  purposes;  17  L.R.A.  332,  on  constitutionalty  of  frontage 
rule  of  assessment  on  farm  or  suburban  property. 

—  Assessment  of  entire  cost  upon  abutting  property  owners. 

Cited  in  Dallas  v.  Ellison,  10  Tex.  Civ.  App.  28,  30  S.  W.  1128,  holding  that 
power  to  assess  upon  abutting  property  owners  entire  cost  of  street  improvement, 
must  be  clearly  given  to  make  assessment  valid. 

—  Assessment  based  upon  values  regardless  of  frontage  or  depth. 

Cited  in  Howell  v.  Tacoma,  3  Wash.  711,  28  A.  S.  R.  83,  29  Pac.  447,  holding 
that  assessment  for  street  improvement  based  upon  value  of  various  parcels 
of  land  fronting  upon  street  regardless  of  frontage  or  d^pth,  is  void  on  ground 
of  inequality. 

—  Assessments  upon  property  beneflled. 

Cited  in  Re  Centre  Street,  116  Pa.  247,  8  Atl.  66,  19  W.  N.  C.  89,  44  PhUa. 
Leg.  Int.  231,  holding  that  aet  providing  for  assessment  of  damages  for  opening, 
widening  and  vacating  street  and  apportionment  of  same  against  landowners 
benefited  is  constitutional. 

—  Assessment  upon  property  not  benefited. 

Cited  in  Allman  v.  District  of  Columbia,  3  App.  D.  C.  8,  holding  that  there  can 
be  no  valid  assessment  levied  against  property  for  special  improvements  which 
do  not  benefit  it. 

Cited  in  reference  note  in  24  A.  R.  636,  on  necessity  that  local  assessments  be 
made  according  to  benefits. 
Power  of  legislature  to  apply  uniform  rates  of  assessments. 

Cited  in  State  v.  Robert  P.  Lewis  Co.  72  Minn.  87,  holding  legislature  haa 
power  to  apply  uniform  rate  of  assessment  as  to  all  lands  within  city  limits. 

22  AM.  REP.  766,  DARLINGTON  v.  UNITSD  STATES,  82  PA.  S82. 
Exercise  of  power  of  eminent  domain  — Power  of  one  sovereignty  ta 
exercise  power   for  another  sovereignty's  benefit. 

Cited  in  Heine  v.  Columbia  &  P.  D.  R.  Co.  24  Lane.  L.  Rev.  9,  16  Pa.  Dist. 
R.  840,  to  point  that  state  under  power  of  eminent  domain  cannot  take  land 
for  benefit  of  another  sovereignty;  Branch  v.  Lewerenz,  76  Conn.  319,  53  AtL 
658,  on  constitutionality  of  act  through  which  a  state  attempts  to  exercise  its- 
power  of  eminent  domain  for  benefit  of  United  States. 

Cited  in  reference  note  in  93  A.  D.  729,  on  strict  construction  of  statutea 
authorizing  exercise  of  eminent  domain. 

Cited  in  notes  in  22  A.  D.  698,  on  exercise  of  power  of  ^ninent  domain  for 
sites  for  public  buildings  and  schoolhouaes;  22  £.  R.  C.  201,  on  right  to  abandon 
proceeding  to  take  lands  by  eminent  domain  after  notice  given. 

—  Right  of  Federal  government  to  exercise  its  power  in  state  courts. 
ated  in  Re  United  States,  96  N.  Y.  227,  67  How.  Pr.  121  (affirming  66  How. 
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^.  517),   holding  that   Federal  government  can,  if   it  chooses,  go   into  state 

^urU  to  exercise  its  power  of  eminent  domain. 

*- Right  of  state  to  confer  power  upon  Federal  government. 

Cited  in  Abbott  v.  New  York  &  N.  E.  R.  Co.  145  Mass.  450,  15  N.  E.  91, 
to  point  that  power  of  eminent  domain  can  be  conferred  upon  United  States 
^Fernment. 

—  Wiio  is  Judge  of  necessity  of  exercising  power. 

Cited  m  Pennsylvania  R.  Co.'s  Appeal,  93  Pa.  160,  8  W.  N.  C.  313,  37  Phila. 
Leg.  Int.  125,  holding  that  sovereignty  is  judge  of  necessity  of  taking  property 
by  right  of  eminent  domain. 

—  Compliance  with  conditions  precedent  to  exercise  of  right,  as  for  Jn- 
dlclal  determination. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Pittsburg,  W.  &  K.  R.  Co.  17  W.  Va.  812, 
holding  that  whether  condition  attached  to  exercise  of  right  of  eminent  domain 
has  been  observed  is  matter  for  judicial  cognizance. 

Cited     in   note  in   22   L.R.A.(N.S.)    9,   55,   65,   170,   on   judicial   power   over 
eminent  domain. 
Condition  precedent  to  appointment  of  viewers  In  opening  street. 

Cited  in  Re  Centre  Street,  8  Kulp,  21,  holding  that  viewers  to  assess  damages 
cannot  legally  be  appointed  unless  petition  shows  affirmatively  that  compen- 
sation   for  damages  or  benefits  accruing  therefrom  have  not  been  agreed  upon. 

22  AM,  REP.    769,   MANUFACTURERS'   &  M.    INS.   CO.  v.   O'MAIiEY, 

82    PA.  400. 
Construction  of  conditions  avoiding  fire  Insurance  policy. 

Cited  in  Teutonia  F.  Ins.  Co.  v.  Mund,  102  Pa.  89,  14  Pittsb.  L.  J.  N.  S.  27, 
^I^hila.  Leg.  Int.  142,  holding  that  construction  of  terms  of  insurance  policy 
n^oftt  favorable  to  insured  should  be  adopted,  where  two  equally  reasonable 
«*stniction8  possible;  Hendel  v.  Reverting  Fund  Assur.  Soc.  2  Pa.  Dist.  R. 
^^8,  to  point  that  in  interpretation  of  insurance  contract  interpretation  most 
favora.l>le  to  assured  will  be  adopted. 
""**I^e^vled  upon." 

^ito<i  in  Smith  v.  Farmers,  &  M.  Mut.  F.  Ins.  Co.  89  Pa.  287,  7  W.  N.  C. 
•'05,  3q  Phila.  Leg.  Int.  374,  holding  that  phrase  "levied  upon"  has  no  applicar 
tion  f^^  ig^  Q^  j.g^j  estate;  Pennsylvania  Mut.  F.  Ins.  Co.  v.  Schmidt,  119  Pa. 
44J>,  X3  Atl.  317,  21  W.  N.  C.  258,  to  point  that  provision  for  forfeiture  of  in- 
sureti  property  shall  be  levied  upon  does  not  apply  to  real  estate ;  Hill  v.  Pcnnsyl- 
^Jinia  Alut.  F.  Ins.  Co.  40  Phila.  Leg.  Int.  343,  to  point  that  technical  encum- 
or**ie^3  or  seizure  insufficient  to  void  policy. 

'^it^ti  in  reference  note  in  61  A.  S.  R.  763,  on  condition  in  policy  as  to  effect 
oi   levy, 

"'**-^ttached." 

^"ited  in  Tefft  v.  Providence,  Washington  Ins.  Co.  19  R.  I.  185,  61  A.  8.  R. 
'^>  32  Atl.  914,  holding  that  provision  that  insurance  shall  cease  if  property 
i^axired  "shall  be  attached"  does  not  apply  to  real  estate. 
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AMEKIOAN  EEPOETS. 

OASES   IN  23    AM.    REP. 


SS  AM.  HEP.  1,  ROBINSON  v.  NSW  YORK  O.  ft  H.  R.  R.  CO.  66  N.  T. 

11. 
Impated  nesUs^nce. 

Cited  in  notes  in  28  A.  R.  565,  on  imputable  contributory  negligence;   17 
LJIJL  79,  on  imputing  parent's  negligence  to  child. 
—  Negligence  of  diiyer  or  person  directing  Tehlcle. 

Cited  in  Union  P.  R.  Co.  v.  Lapsley,  16  L.R.A.  800,  12  C.  C.  A.  149,  4  U.  S. 
App.  542,  61  Fed.  174;  Pyle  v.  Clark,  75  Fed.  644;  Cahill  v.  Cincinnati,  N.  O. 
A  T.  P.  R.  Co.  92  Ky.  345,  18  S.  W.  2;  State  v.  Boston  &  M.  R.  Co.  80  Me.  430, 
15  Atl.  36;  Baltimore  A  0.  R.  Co.  v.  State,  79  Md.  335,  47  A.  S.  R.  415,  29  AtL 
618;  F<^lman  v.  Mankato,  35  Minn.  522,  59  A.  R.  340,  29  N.  W.  317;  Fechley 
V.  Springfield  lYaction  Co.  119  Mo.  App.  358,  96  S.  W.  421;  Bennett  v.  New 
York  C.  &  H.  R.  R.  Co.  40  N.  Y.  S.  R.  948,  16  N.  Y.  Supp.  765;  Dyer  v.  Erie 
R.  Co.  71  N.  Y.  228;  Masterson  v.  New  York  C.  &  H.  R.  R.  Co.  84  N.  Y.  247, 
38  A  R.  510;  Kessler  ▼.  Brooklyn  Heights  R.  Co.  3  App.  Div.  426,  38  N.  Y.  Supp. 
799;  Bergold  t.  Nassau  Electric,  30  App.  Div.  438,  52  N.  Y.  Supp.  11;  Carlisle 
V.  Brisbane,  113  Pa.  544,  57  A.  R.  483,  6  Atl.  372,  18  W.  N.  C.  220,  43  Phila. 
Leg.  Int.  427,  17  Pittsb.  L.  J.  N.  S.  122, — ^holding  one  who  is  injured  by  the 
joint  negligence  of  a  private  person  with  whom  he  is  riding  by  invitation  and 
a  third  person  is  not  chargeable  with  negligence  of  driver;  Indianapolis  &  V. 
R.  Co.  V.  McLin,  82  Ind.  435;  Philadelphia,  W.  &  B.  R.  Co.  v.  Hogeland,  66  Md. 
149,  59  A  R.  159,  7  Atl.  105;  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass. 
309,  118  A.  S.  R.  502,  8  L.R.A.(N.S.)  597,  79  N.  E.  873,  9  A.  &  E.  Ann.  Cas. 
402;  McCaffrey  v.  Delaware  &  H.  Canal  Co.  41  N.  Y.  S.  R.  221,  36  N.  Y.  Supp. 
495;  De  Loge  v.  New  York  C.  &  H.  R.  R.  Co.  92  Hun,  149,  36  N.  Y.  Supp.  697,— 
holding  same  where  injured  in  crossing  railroad  track  plaintiff  being  in  exercise 
of  due  care;  Chicago^  St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  380,  33  N.  E.  280; 
Hoag  V.  New  York  C.  &  H.  R.  R.  Co.  Ill  N.  Y.  199,  18  N.  E.  648,— holding  same 
In  case  of  wife  injured  while  riding  across  track  in  vehicle  driven  by  husband ; 
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Platz  V.  CohoeS)  24  Hun,  101,  holding  same  where  wife  waa  injured,  the  vehicle 
being  driven  by  her  husband;  St.  Hair  Street  R.  Co.  v.  Eadie,  43  Ohio  St.  91, 
54  A.  R.  802,  1  N.  E.  619,  holding  same  in  <5ase  of  minor  daughter  injured 
while  ridirg  with  her  father;  McBride  v.  Des  Moines  City  R.  Co.  134  Iowa, 
398,  109  N.  W.  618,  holding  negligence  of  driver  of  fire  wagon  colliding  with 
street  car  not  attributable  to  the  fireman  killed;  Elyton  Land  Co.  v.  Mingea, 
89  Ala.  621,  7  So.  666,  holdFng  same  where  fireman  was  injured  when  wagon 
struck  defects  in  tracks;  Perry  v.  Lansing,  17  Hun,  34,  holding  pilot  of  a  boat 
not  barred  from  recovering  for  injuries  received  in  a  collision  by  reason  of 
fact  that  negligence  of  other  employees  of  boat  contributed  to  injury;  Ouver- 
son  V.  Grafton,  5  N.  D.  281,  65  N.  W.  676;  Loso  v.  Lancaster  County,  77  Neb. 
466,  8  L.R.A.(N.S.)  618,  109  N.  W.  752;  ^oyes  v.  Boscawen,  64  N.  H.  361. 
10  A.  S.  R.  410,  10  Atl.  690;  Hydes  Ferry  Tump.  Co.  v.  Yates,  108  Tenn.  428, 
67  S.  W.  69, — ^holding  in  action  for  injuries  due  to  defects  in  highway  the  negli- 
gence of  plaintiff's  driver  not  imputable  to  her,  she  having  no  authority  over 
him;  Becke  v.  Missouri  P.  R.  Co.  102  Mo.  644,  22  A  S.  R.  798,  16  S.  W.  76; 
New  York,  P.  &  N.  R.  Co.  v.  Cooper,  85  Va,  939,  9  S.  E.  321, — ^holding  to  action 
by  passenger  caused  by  concurrent  negligence  of  carrier  and  third  person  the 
negligence  of  the  carrier  cannot  be  attributed  to  passenger;  Gray  v.  Philadelphia 
&  R.  R.  Co.  23  Blatchf.  263,  24  Fed.  168,  holding  same  where  fireman  on  train 
was  injured  by  reason  of  concurrent  negligence  of  his  engineer  and  employees 
of  train  on  another  line;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Spencer,  98  Ind. 
186;  Knightstown  v.  Musgrove,  116  Ind.  121,  9  A.  S.  R.  827,  18  N.  E.  452,— 
on  negligence  of  third  person  as  a  defense  in  action  for  negligence;  Duval  v. 
Atlantic  Coast  Line  R.  Co.  134  N.  C.  331,  101  A.  S.  R.  830,  66  L.R.A.  722, 
46  S.  E.  750,  holding  the  negligence  of  a  driver  of  a  conveyance  not  imputable 
to  a  passenger  therein;  New  York,  L.  E.  &  W.  R.  Co.  v.  Steinbrenner,  47  N.  J. 
L.  161,  64  A.  R.  126,  holding  same  although  driver  and  conveyance  had  been 
hired  by  party  injured  to  convey  him;  Phillips  v.  New  York  C.  &  H.  R.  R.  Co. 
127  N.  Y.  667,  27  N.  E.  978,  3  Silv.  C^.  App.  467  (affirming  3  Silv.  Sup.  Ct. 
5,  6  N.  Y.  Supp.  621,  25  N.  Y.  S.  R.  91),  holding  same,  passenger  in  no  way 
interfering  with  control  of  horse;  Noakes  v.  New  York  C.  &  H.  R.  R.  Co.  121 
App.  Div.  716,  106  N.  Y.  Supp.  522,  holding  same  where  automobile  driven 
under  direction  of  plaintiff's  father  collided  with  a  train  at  a  railroad  cross- 
ing; Wood  V.  Coney  Island  &  B.  R.  Co.  133  App.  Div.  270,  117  N.  Y.  Supp. 
703,  holding  that  rule  that  negligence  of  driver  cannot  be  imputed  to  third 
person  riding  in  vehicle,  has  no  application  where  relation  of  master  and  serv- 
ant exists  between  them;  Georgia  P.  R.  Co.  v.  Hughes,  87  Ala.  610,  6  So.  413; 
Chicago,  B.  &  Q.  R,  Co.  v.  Dougherty,  12  111.  App.  181;  Albion  v.  Hetrick,  90 
Ind.  645,  46  A.  R.  230;  Terre  Haute  &  I.  R.  Co.  v.  McMurray,  98  Ind.  358, 
49  A.  R.  752;  Cosgrove  v.  New  York  C.  &  H.  R.  R.  Co.  13  Hun,  329, — on  im- 
putation  of  driver's  negligence. 

Cited  in  reference  note  in  9  A.  S.  R.  491,  on  imputing  contributory  negligence 
to  passenger. 

Cited  in  notes  in  54  A.  R.  142,  145;  57  A.  R.  488,  491,  493;  57  A.  S.  R. 
360;  1  L.R.A.  153, — on  imputation  of  driver's  negligence  to  passenger;  110 
A.  S.  R.  296,  on  imputing  driver's  negligence  to  women  riding  at  driver's 
invitation;  8  L.R.A.(N.S.)  646,  on  imputing  driver's  negligence  to  passenger 
traveling  in  private  vehicle;  8  L.R.A.  (N.S.)  652,  on  imputing  driver's  negligence 


Digitized  by 


Google 


289  NOTES  ON  AMERICAN  REPORTS.  [1-9 

to  paasenger  trayeling  as  his  companion  or  guest;  8  L.R.A.(N.S.)   622^  on  im- 
pating  negligence  of  stagecoach  driver     to  passenger. 

Distinguished  in  Donnelly  v.  Brooklyn  City  R.  Co.  109  N.  Y.  16,  16  N.  E. 
733,  holding  contributory  negligence  imputable  to  plaintiff  although  he  was 
not  actually  engaged  in  driving  it,  he  having  a  knowledge  of  the  danger  and 
a  voice  in  the  control  of  the  vehicle;  Callahan  v.  Sharp,  27  Hun,  85,  holding 
Jiegligence  of  driver  imputable  to  child  killed  in  collision  of  vehicle  with  train 
the  driver  being  under  the  control  of  the  child's  mother;  Metcalfe  v.  Rochester 
R.  Co.  12  App.  Div.  147,  42  N.  Y.  Supp.  661,  holding  the  negligence  of  the  driver 
of  a  wa^n  is  imputable  to  young  child  riding  with  him  under  his  care;  Dean 
V.  Pennsylvania  R.  Co.  129  Pa.  614,  16  A.  S.  R.  733,  6  L.R.A.  143,  18  Atl.  718, 
25  W.  N.  C.  9,  47  Phila.  Leg.  Int.  143,  20  Pittsb.  L.  J.  N.  S.  180,  holding  party 
who  is  riding  with  another  by  invitation  and  with  knowledge  of  danger  and 
takes  no  precautions  guilty  of  contributory  negligence;  Smith  ▼.  New  York 
C.  &  EL  R.  R.  Co.  4  App.  Div.  493,  38  N.  Y.  Supp.  666,  holding  same  where 
plaintiff  injured  while  crossing  railroad  track  in  vehicle  driven  by  his  hired 
man;  Brickell  v.  New  York  C.  &  H.  R.  R.  Co.  120  N.  Y.  290,  17  A.  S.  R.  648, 
24  N.  E.  449,  holding  same  where  vehicle  and  driver  were  hired;  Smith  v. 
New  York  C.  &  H.  R.  R.  Co.  38  Hun,  33;  Meenagh  v.  Buckmaster,  26  App.  Div. 
451,  50  N.  Y.  Supp.  85, — ^holding  same  where  the  driver  of  the  vehicle  in  which 
plaintiff  was  riding  was  intoxicated  and  drove  in  a  careless,  heedless  manner. 

Disapproved  in  Prideaux  v.  Mineral  Point,  43  Wis.  613,  28  A.  R.  658,  hold- 
ing plaintiff  could  not  recover  for  injuries  due  to  negligence  of  defendant  in 
care  of  streets  when  the  negligence  of  driver  of  hired  carriage,  in  which  plain- 
tiff was  riding  contributed  to  injury. 
Pleading  negligence  as  basis  of  cause  of  action  for  Injuries. 

Cited  in  Mele  v.  Delaware  &  H.  Canal  Co.  27  Jones  &  S.  367,  14  N.  Y.  Supp. 
630,  holding  in  action   for  injuries  due  to  negligence  of  defendant,  plaintiff 
need  not  allege  freedom  from  contributory  negligence  on  his  part. 
Negligence  of  two  or  more  persons  causlnsr  injury  to  another. 

Cited  in  notes  in  38  A.  R.  516,  on  passenger's  right  to  sue  both  carriers  whose 
negligence  caused  his  injury;  16  A.  S.  R.  264,  on  negligence  of  two  or  more  per- 
sons resulting  in  injury  to  a  third. 
Right  of  action  for  injury  to  child. 

Cited  in  reference  note  in  44  A.  S.  R.  180,  on  right  of  action  for  death  of  or 
injury  to  child. 
Effect  of  injured  person's  contributory  negligence. 

Cited  in  refer^ice  note  in  30  A.  S.  R.  729,  on  effect  of  contributory  negligence 
of  person  injured. 

IS  AM.  REP.  9,  EVERTSON  t.  NATIONAL  BANK,   66  N.  T.   14. 

Negotiability  of  coupons  of  bonds. 

Cited  in  Cooper  v.  Thompson,  13  Blatchf.  434,  Fed.  Cas.  No.  3,202;  Internal 
Improv.  Fund  v.  Lewis,  34  Fla.  424,  43  A.  S.  R.  209,  26  L.R.A.  743,  16  So. 
325,— holding  coupons  payable  to  bearer  are  in  legal  effect  promissory  notes 
tnd  possess  all  the  attributes  of  negotiable  paper;  McKim  v.  King,  58  Md. 
602,  42  A  R.  340,  holding  on  the  transfer  of  overdue  interest  coupons  payable 
to  bearer,  the  holder  takes  no  better  title  than  the  transferrer  had ;  Butler  v. 
Baprat,  19  Jones  &  S.  77,  holding  coupons,  of  bonds,  payable  to  bearer  at  cer* 
tdn  tine  and  place  are  negotiable;  Bowman  v.  Neely,  137  111.  443,  27  N.  E. 
Am.  Rep.  Vol.  XVI.— 19. 
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768;  Brooke  t.  Struthers,  110  Midu  662,  36  L.RJL  636,  68  N.  W.  272,- 
coupons  on  bonds  at  being  also  negotiable;  Chase  Nat.  Bank  t.  Fanrot^  149 
N.  Y.  632,  36  L.RJL  606,  44  N.  £.  164,  on  interest  coupons  on  railroad  bonds 
as  being  negotiable. 

Cited  in  reference  note  in  6  A.  S.  R.  406,  on  negotiability  of  coupons. 
—  Detached  ooapona. 

Cited  in  De  Qraff  t.  Wyckoff,  13  Daly,  366,  on  the  negotiability  of  detached 
coupons;  Hibbs  ▼.  Brown,  112  App.  Div.  214,  98  N.  Y.  Supp.  363,  on  negoiia-* 
bility  of  coupons  as  depending  upon  the  negotiability  of  the  bonds. 

Cited  in  reference  note  in  43  A.  S.  R.  213,  on  effect  of  detaching  coupon  on 
its  n^otiability. 
Nature  or  character  of  coupons. 

Cited  in  notes  in  64  A.  D.  430,  un  character  of  coupons;  64  A.  D.  431,  on 
similarity  of  coupons  to  promissory  notes;  64  A.  D.  432,  on  connection  between 
bond  and  coupon;  126  A.  S.  R.  803,  as  to  nature  and  incidents  of  coupons  and 
rights  of  bona  fide  holder;  6  L.RJL  662,  on  coupons  as  separate  instruments. 
Ooapon  bonds  as  negotiable  Instnunents. 

Cited  in  Wylie  t.  Speyer,  62  How.  Pr.  107,  holding  taker  of  overdue  coupons 
of  railroad  bonds  not  a  bona  fide  holder  for  value;  Rolston  v.  Central  Park, 
N.  &  E.  River  R.  Co.  21  Misc.  439,  47  N.  Y.  Supp.  660  (affirming  20  Misc.  656, 
46  N.  Y.  Supp.  383,  26  N.  Y.  Civ.  Proc.  Rep.  366),  holding  a  railroad  coupon 
bond  being  negotiable  an  action  might  be  maintained  upon  a  lost  bond  to  re- 
cover amount  of  it;  McClelland  v.  Norfolk  Southern  R.  Co.  110  N.  Y.  469,  6 
A.  S.  R.  397,  1  L.R.A.  299,  18  N.  E.  237,  considering  the  negotiability  of  coupon 
bonds;  Wiener  v.  Osteyee  Bros.  23  Misc.  123,  60  N.  Y.  Supp.  689,  on  a  coupon 
bond  as  being  negotiable. 

Cited  in  reference  note  in  61  A.  R.  191,  on  negotiability  of  corporate  coupon 
bonds. 

Cited  in  note  in  2  L.R.A.  364,  on  coupon  bonds  with  past-due  coupons  at- 
tached. 
Negotiability  of  municipal  bonds. 

Cited  in  note  in  14  A.  D.  426,  on  negotiability  of  municipal  bonds. 
Purchase  of  stolen  or  fraudulently  taken  bonds. 

Cited  in  Long  Island  Loan  &  T.  Co.  v.  Columbus,  C.  &  I.  C.  R.  Co.  65  Fed. 
466,  holding  railroad  coupon  bonds  disposed  of  wrongfully  by  official  before 
maturity,  good  in  the  hands  of  bona  fide  holder  for  value;  Ehrlich  v.  Jennings, 
78  S.  C.  269,  126  A.  S.  R.  796,  68  S.  E.  922,  13  A.  &  E.  Ann.  Cas.  796,  holding 
state  liable  to  bona  fide  holder  of  coupon  bonds,  before  maturity,  without  notice 
of  its  surrender  for  cancelation,  it  being  stolen  before  cancelation  and  put  in 
circulation. 
Negotiability  of  commercial  paper. 

Cited  in  D'Esterre  v.  Brooklyn,  90  Fed.  586,  on  reason  for  recognition   of 
commercial  paper  as  negotiable;  Whitney  Nat.  Bank  v.  Cannon,  62  La.   Ann. 
1484,  27  So.  948,  considering  the  negotiability  of  commercial  paper. 
Title  of  bona  fide  purchaser  of  instrument  from  one  without  title. 

Cited  in  Massachusetts  Nat.  Bank  v.  Snow,  187  Mate.  169,  72  N.  E.  959, 
holding  a  note  which  is  complete  and  payable  to  bearer,  taken  from  a  thief, 
is  valid  in  the  bands  of  a  holder  in  due  course;  Dutchess  County  Mut.  Ins.  Ob. 
T.  Hatchfield,  78  N.  Y.  226,  on  when  purchaser  of  stolen  negotiable  securities 
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protected;  Young  y.  MacNider,  Rap.  Jud.  Quebec,  4  S.  C.  208,  to  the  point  that 
it  is  only  negotiable  paper  to  which  bona  fide  holder  could  acquire  title  from 
one  having  no  title  thereto. 

Cited  in  note  in  125  A.  S.  R.  816,  on  validity  of  lost  or  stolen  coupons  in 
hinds  of  bona  fide  holder. 
Right  to  Interest  on  coupons  of  bonds. 

Cited  in  Williamsburgh  Say.  Bank  y.  Solon,  66  Hun,  166,  20  N.  Y.  Supp. 
27,  holding  detached  coupons  of  town  bonds  bore  interest  although  no  agree* 
ment  to  pay  interest  on. 
Coupons  as  entitled  to  days  of  grace. 

Cited  in  Wood  v.  Consolidated  Electric  Light  Co.  36  Fed.  538,  on  coupons 
annexed  to  bonds  as  entitled  to  days  of  grace. 

Disapproved  in  Chaffee  v.  Middlesex  R.  Co.   146  Mass.  224,   16  N.   E.   34, 
holding  bonds  for  the  payment  of  money  and  interest  coupons  thereon  are  not 
entitled  to  days  of  grace. 
Right  to  maintain  action  on  detached  coupons. 

Cited  in  Bailey  v.  Buchanan  County,  115  N.  Y.  297,  6  L.R.A.  562,  22  N.  E. 
155,  on  right  to  maintain  action  on  coupons  without  the  production  of  the 
bonds. 

Cited  in  note  in  19  L.  ed.  U.  S.  726,  on  suits  on  coupons  detached  from  bonds. 
Borden  of  proof  In  action  on  negotiable  instrument. 

Cited  in  Pelly  v.  Underdonk,  61  Hun,  314,  15  N.  Y.  Supp.  915,  on  burden  of 
proof  in  action  on  a  promissory  note. 

23  AM.  REP.  18,  SAUTER  v.  NEW  YORK  O.  A  H.  R.  R.  CO.  66  N.  Y. 

50. 
Proximate  cause  of  Injury  resulting  from  hurt. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Buck,  96  Ind.  346,  49  A.  R.  168,  holding 
death  of  party  may  be  attributed  to  negligence  of  carrier,  when  as  a  result  of 
the  injury  and  attending  exposure  his  system  is  so  enfeebled  that  it  could 
not  resist  the  inroads  of  a  diseaise  that  sets  in;  Hickenbottom  v.  Delaware,  L. 
&  W.  R.  Co.  122  N.  Y.  91,  25  N.  E.  279,  holding  pain  seemingly  suffered  in  the 
amputated  arm  may  be  treated  as  within  the  result  of  which  injury  was 
the  proximate  cause;  Purcell  v.  Lauer,  14  App.  Div.  33,  43  N.  Y.  Supp. 
988,  on  the  proximate  cause  of  an  inj&ry;  York  v.  Canada  Atlantic  S.  S. 
Co.  24  N.  S.  436,  to  the  point  that  first  cause  is  efficient  cause  of  death  though 
there  was  intervening  cause  which  hastened  it. 

Cited  in  reference  note  in  28  A.  S.  R.  205,  on  liability  of  gas  companies  for 
eseape  of  gas  causing  fire,  etc. 
Effect  of  intervening  agency  or  cause  on  liability  for  negligent  injury. 

Cited  in  Thompson  v.  Louisville  A  N.  R.  Co.  91  Ala.  496,  11  L.R.A.  146,  8 
So.  406,  on  defendant  being  relieved  from  liability  for  the  negligent  injuring 
of  another  by  an  intervening  cause  contributing  to  the  injury;  Armstrong  v. 
Montgomery  Street  R.  Co.  123  Ala.  233,  26  So.  349,  holding  defendant  could 
be  held  liable  for  the  death  of  party  where  death  resulted  from  blood  poisoning 
Tesnlting  from  the  injuries  received  through  defendant's  negligence;  Fishbum 
V.  Burlington  &  N.  W.  R.  Co.  127  Iowa,  483,  103  N.  W.  481,  holding  it  for 
jury  where  child  replaced  fallen  snow  fence  which  thereafter  blew  over,  it  hav- 
ing? been  negligently  set  up  in  first  place;  Cudahy  Packing  Co.  v.  Broadbent,  70 
Kan.  535,  79  Pac.  126,  holding  in  action  for  the  negligent  breaking  of  plain- 
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tiff's  leg,  under  allegation  that  injury  caused  him  great  pain  and  suffering, 
proof  may  be  received  that  it  was  found  necessary  to  rebreak  and  reset  the 
leg;  Lapleine  t.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  40  La.  Ann.  661,  1  LJIA.  378, 
4  So.  875,  holding  party  would  be  held  for  the  entire  damage  done  to  a  child 
though  it  appears  to  have  been  aggravated  by  a  latent  hysteria  which  had 
never  exhibited  itself  before  the  accident  and  might  never  have  developed  but 
for  it. 

Cited  in  note  in  36  A.  S.  R.  846,  on  intervening  negligence  acts  between  original 
act  and  injury. 
—  Aggravation  by  error  in  treatment. 

Cited  in  Sanderson  v.  Holland,  39  Mo.  App.  233,  holding  in  action  against 
physician  for  malpractice  it  is  no  defense  that  after  the  injury  the  n^ligence 
of  parents  of  plaintiff  aggravated  it;  Foels  v.  Tonawanda,  59  Hun,  567,  14  N. 
Y.  Supp.  46,  holding  defendant  not  relieved  from  liability  for  the  n^ligent 
injury  of  plaintiff  when  by  reason  of  her  acting  under  mistaken  advice  of 
physician  the  injury  was  aggravated;  Hope  v.  Troy  &  L.  R.  Co.  40  Hun,  43i», 
liolding  same  where  the  injury  was  aggravated  through  plaintiff's  mistake  in 
judgment  as  to  the  care  necessary  to  be  exercised  by  her;  Caven  v.  Troy,  35 
App.  Div.  163,  44  N.  Y.  Supp.  244,  holding  wrongdoer  who  by  his  negligence 
injures  party  not  relieved  from  liability  for  his  death  by  a  mistake  in  the  treat- 
ment given  her  by  a  physician;  Rettig  v.  Fifth  Ave.  Transp.  Co.  6  Misc.  328, 
26  N.  Y.  Supp.  896,  holding  defendant  not  relieved  from  its  negligence  which 
caused  the  death  of  plaintiff's  intestate  by  reason  of  fact  that  a  surgical  opera- 
tion was  undertaken  to  relieve  the  injury  and  the  patient  did  not  survive  the 
shock;  Pyke  v.  Jamestown,  15  N.  D.  157,  107  N.  W.  359,  holding  that  aggra- 
vation of  personal  injury  by  use  of  opiates  prescribed  by  physician  is  not 
defensive  fact  in  action  for  damages. 

Cited  in  reference  note  in  26  A.  R.  486,  on  mistreatment  of  wound  maliciously 
inflicted  as  affecting  responsibility  for  death. 

Cited  in  notes  in  50  A.  R.  603;  52  A.  R.  162;  17  L.R.A  35,— on  effect  of 
concurrence  of  physician's  negligence  in  injury  on  liability  of  defendant;  49 
L.R.A.  827,  on  effect  of  obeying  improper  directions  of  physician  on  remedy 
of  injured  person  against  one  who  injured  him. 

Distinguished  in  Mella  v.  Northern  S.  S.  Co.  162  Fed.  499,  holding  defendants 
would  not  be  liable  for  the  wrongful  death  of  a  party  where  death  was  due 
solely  to  the  unnecessary  giving  of  chloroform  and  not  to  the  injury  caused  by 
defendant's  negligence. 
Care  required  of  party  injured  to  minimize  damage. 

Cited  in  Alberti  v.  New  York,  L.  E.  &  W.  R.  Co.  118  N.  Y.  77,  6  L.R.A.  765, 
23  N.  E.  35   (dissenting  opinion),  on  person  injured  through  the  negligence  of 
another  as  bound  to  use  due  care  to  render  his  damage  as  small  as  possible. 
Carrier's  liability  for  Injuries  received  because  of  sudden  starting  of  car. 

Cited  in  Macer  v.  Third  Ave.  R.  Co.  15  Jones  &  S.  461,  holding  carrier  liable 
for  injuries  received  by  plaintiff  due  to  the  sudden  starting  of  the  car  while 
she  was  alighting;  Hall  v.  Northern  P.  R.  Co.  16  N.  D.  60,  111  N.  W.  609,  14 
A.  &  E.  Ann.  Cas.  960,  holding  that  railroad  is  liable  for  injury  to  passenger 
caused  bv  starting  train  while  passenger  was  alighting;  Kellegher  v.  Forty- 
second  Street,  M.  &  St.  N.  Ave.  R.  Co.  171  N.  Y.  309,  63  N.  E.  1096,  on  car- 
rier's liability  for  injury  resulting  from  too  suddenly  starting  of  car. 
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*- Implied  snaranty  of  safety  of  passengers. 

Cited  in  Sheeron  v.  Coney  Island  &  B.  R.  Co.  89  App.  Div.  338,  85  N.  Y. 
^pp.  958,  holding  assurance  of  safety  implied  from  allowing  passenger  to  ride 
^  the  ninning  hoard  of  an  overcrowded  street  car. 
Competency  of  annuity  or  mortality  tables  as  evidence. 

Cited  in  Joliet  v.  Blower,  155  111.  414,  40  N.  E.  619;  Louisville,  N.  A.  &  C. 
K  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343,— holding  standard  life  tables  may 
^  introduced  for  the  purpose  of  showing  the  probable  duration  of  plaintiff's 
life  on  the  question  of  compensation  for  permanent  injury;  uEtna  L.  Ins.  Co. 
V.  Nexflon,  84  Ind.  347,  43  A.  R.  91,  holding  that  in  action  by  agent  for  com- 
pensation for  renewals  of  policies  of  insurance  life  or  actuary  tables  may  be 
used;  Banks  v.  Braman,  195  Mass.  97,  80  N.  E.  799,  holding  that  standard 
mortality  tables  are  admissible  to  show  probable  duration  of  life  in  action  for 
permanent  injury  by  negligence;  Austin  v.  Metropolitan  Street  R.  Co.  108 
App.  Div.  249,  95  N.  Y.  Supp.  740,  holding  court  erred  in  excluding  the  average 
weekly  wages  of  decedent  for  six  months  prior  to  her  death  and  evidence  of 
the  decedent's  expectancy  of  life;  Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S. 
546,  30  L.  ed.  357,  7  Sup.  Ct.  Rep.  1;  Calvert  v.  Springfield  Electric  Light  & 
P.  Co.  231  111.  290,  14  L.R.A.(N.S.)  782,  83  N.  E.  184,  12  A.  &  E.  Ann.  Cas. 
423  (affirming  134  111.  App.  285);  Sweet  v.  Providence  &  S.  R.  Co.  20  R.  J. 
785,  40  Atl.  237, — holding  annuity  or  life  tables  admissible  as  affecting  the 
measure  of  damages  in  an  action  for  the  loss  of  life  by  alleged  wrongful  act 
of  defendant;  Reynolds  v.  Narragansett  Electric  Lighting  Co.  26  R.  I.  457, 
59  Atl.  393,  holding  annuity  tables  showing  at  different  ages  the  probable 
duration  and  present  value  of  a  life  annuity,  competent  evidence  to  assist  jury 
in  arriving  at  the  pecuniary  value  of  the  life  of  deceased;  Shover  v.  Myrick, 
4  Ind.  App.  7,  30  N.  E.  207;  Rooney  v.  New  York,  N.  H.  &  H.  R.  Co.  173  Mass. 
222,  53  N.  E.  435, — on  the  competency  of  annuity  tables  as  evidence;  Beek- 
man  v.  Fulton  &  M.  Counties  Farmers'  Mut.  F.  Ins.  Asso.  66  App.  Div.  72,  73 
N.  Y.  Supp.  110;  Re  Robertson,  5  Dem.  92;  Farley  v.  Union  Mut.  L.  Ins.  Co. 
41  Hun,  303, — on  annuity  tables  as  competent  evidence  in  the  estimation  of 
damages  for  the  wrongful  death  of  a  person. 

Cited  in  note  in  40  L.R^.  555,  on  tables  of  expectancies  of  life  as  evidence 
in  accident  cases. 
Books  and  publications  as  evidence. 

Cited  in  Brady  v.  Shirley,  14  S.  D.  447,  85  N.  W.  1002,  holding  on  an  issue 
as  to  the  identity  of  a  horse  a  work  on  veterinary  science  is  not  admissible  to 
inform  the  jury  how  to  determine  horses'  age  from  an  examination  of  the 
teeth. 

Cited  in  note  in  59  A.  D.  186,  on  admissibility  of  scientific  works  as  evidence 
and  authority. 
Disease  of  Injnred  person  as  defense  or  as  mitigating  damages. 

Cited  in  reference  note  in  10  A.  S.  R.  66,  as  to  whether  disease  of  person  in- 
jured or  killed  is  admissible  in  evidence  as  defense  or  to  mitigate  damages. 
Contribntory  negligence  in  actions  causing  deatli. 

Cited  in  note  in  4  L.R.A.  263,  on  applicability  of  doctrine  of  contributory 
negligence  to  actions  for  negligence  causing  death. 
Measure  of  damages  for  causing  death. 

Cited  in  notes  in  48  A.  D.  639,  on  damages  for  death  of  relative;  12  A.  S. 
H.  380,  on  measure  of  damages  for  causing  death. 
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2S  AM.  KEP.  22,  POPHAM  t.  COIiE,  66  N.  Y.  69. 
Protection  of  trademark. 

Followed  without  discussion  in  Thornton  y.  Crowley,  15  Jones  k  S.  527. 
Cited  in  notes  in  1  A.  S.  R.  421;   34  L.  ed.  U.  S.  1000,— on  protection  of 
trademark;  9  LJI.A.  151,  as  to  when  court  will  not  interfere  with  use  of  trade- 
marks; 17  L.R.A.  131,  on  refusal  of  courts  to  protect  a  trademark  which  con- 
tains a  fraud. 
Protection  of  particular  words,  phrases  or  symbols  as  trademark. 

Cited  in  Ball  v.  Siegel,  116  111.  137,  56  A.  R.  767,  4  N.  E.  667,  holding  there 
could  be  no  trademark  in  the  words  ''health-preserving"  as  applied  to  a  corset; 
Hier  v.  Abrahams,  82  N.  Y.  519,  37  A.  R.  589,  holding  the  use  of  the  word 
'Tride"  as  applied  to  cigars  was  such  that  the  use  of  it  by  defendants  in  the 
same  way  might  be  enjoined;  Clinton  Metalic  Paint  Co.  v.  New  York  Metalic 
Paint  Co.  23  Misc.  66,  50  N.  Y.  Supp.  437,  holding  the  terms  ''Clinton  Hematite 
Red"  and  "Metalic  Clinton  Paint"  could  not  be  exclusively  appropriated  as  a 
trademark,  as  they  indicated  a  paint  pigment;  Radam  v.  Microbe  Destroyer 
Co.  81  Tex.  122,  26  A.  S.  R.  783,  16  S.  W.  990,  holding  the  words  "microbe 
killer"  as  used  by  plaintiff  would  not  be  protected  as  a  trademark;  Warren 
Bros.  Co.  V.  Barber  Asphalt  Paving  Co.  145  Mich.  79,  12  L.RJL(N.S.)  339, 
108  N.  W.  652;  Miskell  v.  Prokop,  58  Neb.  628,  79  N.  W.  552;  MarshaU  v.  Pink- 
ham,  52  Wis.  572,  38  A.  R.  756,  9  N.  W.  615,— on  the  protection  of  particular 
words,  phrases,  or  symbols  as  a  trademark. 

Cited  in  note  in  85  A.  S.  R.  124,  on  trademark  in  devices  or  symbols. 
Injunction  against  use  of  trademark* 

Cited  in  reference  note  in  84  A.  S.  R.  484,  on  injunction  against  use  of  trade- 
mark. 

Cited  in  note  in  67  A.  S.  R.  362,  on  injunction  against  deceptive  use  of  trade- 
name. 
Infringement  of  trademark. 

Cited  in  N.  K.  Fairbank  Co.  v.  Swift  &  Co.  64  UL  App.  477,  holding  the  use  of 
the  word  "cotosuet"  as  a  trademark  not  an  infringement  upon  the  right  to  use 
the  word  "cottolene;"  Mossier  v.  Jacobs,  66  111.  App.  571,  holding  there  to  be 
such  a  similarity  between  the  phrases  '*Six  Little  Tailors"  and  "Six  Big  Tailors" 
that  the  defendants  would  be  enjoined  from  the  use  of  latter  as  a  trademark; 
Bear  Lithia  Springs  Co.  v.  Great  Bear  Spring  Co.  71  N.  J.  Eq.  595,  holding 
defendant's  subsequent  use  of  a  polar  bear  as  a  trademark  not  an  infringement 
on  plaintiff's  use  of  a  black  bear  as  a  trademark;  Enoch  Morgan's  Sons  Co.  v.- 
Troxell,  89  N.  Y.  292,  11  Abb.  N.  C.  86,  42  A.  R.  294  (reversing  23  Hun,  632, 
which  affirmed  57  How.  Pr.  121),  holding  plaintiff's  ^'Sapolio"  was  not  infringed 
by  defendant's  "Pride  of  the  Kitchen  Soap;"  Tuerk  Hydraulic  Power  Co.  v. 
Tuerk,  92  Hun,  65,  36  N.  Y.  Supp.  384,  holding  plaintiffs  using  t^e  name  "The 
Tuerk  Water  Motor  Company"  might  enjoin  defendants  from  using  the  name 
"The  Tuerk  Water  Meter  Company;"  T.  B.  Dunn  Co.  v.  Trix  Mfg.  Co.  60  App. 
Div.  75,  63  N.  Y.  Supp.  333,  holding  no  infringement  of  a  trademark  where  no 
such  resemblance  between  the  packages  as  would  deceive  or  furnish  means  of 
deceiving  those  intending  to  buy;  Capewell  Horse  Nail  Co.  v.  Mooney,  167  Fed. 
575,  to  the  point  that  as  trademark  consisting  of  picture  or  symbol  is  not  in- 
fringed unless  resemblance  is  likely  to  deceive;  Solis  Cigar  Oo.  v.  Pozo,  16  Colo. 
388,  25  A.  S.  R.  279,  26  Pac.  556; Williams  v.  Brooks,  50  Conn.  278,  47  A.  R. 
642  (dissenting  opinion);  Heinz  v.  Lutz  Bros.  146  Pa.  592,  23  Atl.  314,  29  W. 
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N.  a  317,  22  Pittsb.  L.  J.  N.  S.  255,— on  when  the  alleged  infringement  of  a 
trademark  will  be  enjoined. 

Cited  in  reference  notes  in  23  A.  R.  481;  24  A.  S.  R.  316, — on  injunction  to 
restrain  infringement  of  trademark. 

Cited  in  notes  in  47  A.  D.  296,  on  what  constitutes  infringement  of  trade- 
mark; 47  A.  D.  299,  on  particular  examples  of  infringement  and  noninfringe- 
ment of  trademark. 
Forfeiture  of  right  to  exclusive  use  of  trademark. 

Cited  in  reference  note  in  2  A.  S.  R.  681,  on  forfeiture  of  right  to  exclusive 
use  of  trademark. 

SS  AM.  REP.  80,  RICE  v.  MANUEY,  66  N.  Y.  82. 

Invalid  contract  as  basis  of  a  right. 

Cited  in  Marie  v.  Garrison,  13  Abb.  N.  C.  210;  Re  Walker,  15  Abb.  N.  C. 
465, — on  an  invalid  contract  as  forming  the  basis  of  a  right. 
Right  to  maintain  action  against  inducing  another  to  violate  contract. 

Cited  in  Morehouse  v.  Terrill,  111  111.  App.  460;  Legris  v.  Marcotte,  129  111. 
App.  67, — holding  malice  essential  to  cause  of  action  for  interference  with  con- 
tract rights;  Morgan  v.  Andrews,  107  Mich.  37,  64  N.  W.  869,  holding  action 
would  lie  against  defendant,  a  member  of  a  corporation,  for  maliciously  inducing 
party  to  reject  a  machine  built  by  corporation,  which  he  would  otherwise  have 
accepted;  Chipley  v.  Atkinson,  23  Fla.  206,  11  A.  S.  R.  367,  1  So.  934;  Perkins 
▼.  Pendleton,  90  Me.  166,  60  A.  S.  R.  252,  38  Atl.  96;  Lally  v.  Cantwell,  30 
Mo.  App.  524, — holding  cause  of  action  would  lie  against  defendant  who  by 
his  statements  and  actions  maliciously  caused  plaintiff  to  lose  his  employment 
and  prevented  him  from  obtaining  other;  Rich  v.  New  York  C.  &  H.  R.  R.  Co.  87 
N.  Y.  382,  holding  plaintiff  might  recover  damages  from  person  who  by  his 
act  induced  mortgagee  to  break  his  agreement  to  delay  foreclosure  proceedings 
against  plaintiff's  property;  American  Law  Book  Co.  v.  Edward  Thompson  Co. 
41  Misc.  396,  84  N.  Y.  Supp.  225,  holding  plaintiff  might  recover  damages  from 
defendants  for  fraudulently  inducing  plaintiff's  customers  to  break  their  con- 
tracts with  them;  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va. 
611,  88  A.  8.  R.  895,  56  L.KA.  804,  40  S.  E.  591,  holding  if  one  wantonly  or 
maliciously,  whether  for  his  own  benefit  or  another,  induce  a  person  to  violate 
his  contract  with  a  third  person  to  the  injury  of  that  person  it  is  actionable; 
Citizens*  Light,  Heat  k  P.  Co.  v.  Montgomery  Light  &  Water  Power  Co.  171 
Fed.  553;  Roseneau  v.  Empire  Circuit  Co.  131  App.  Div.  429,  115  N.  Y.  Supp. 
511,— to  point  that  malicious  attempts  leading  to  violation  of  contracts  to  in- 
jury of  parties  are  illegal  and  actionable;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  387,  5  Inters.  Com.  Rep.  522,  54  Fed.  730;  Passaic  Print 
Works  V.  Ely  &  W.  Dry  Goods  Co.  62  L.R.A.  673,  44  C.  C.  A.  426,  105  Fed.  163 
(dissenting  opinion) ;  Seelig  V.  Dumas,  48  La.  Ann.  144,  21  So.  91, — on  right 
to  maintain  action  against  one  who  maliciously  interferes  with  the  perform- 
ance of  a  contract;  McDonald  v.  Edwards,  20  Misc.  523,  46  N.  Y.  Supp.  672, 
on  right  to  damages  when  act  of  third  party  causes  a  refusal  to  perform  con- 
tract; Streever  v.  Birch,  62  Hun,  298,  17  N.  Y.  Supp.  195,  on  third  person  in- 
ducing another  not  to  perform  his  contract  as  liable  for  such  act. 

Cited  in  reference  notes  in  11  A.  S.  R.  378,  on  right  to  maintain  action  against 
one  interfering  with  contract;  34  A.  S.  R.  170,  on  action  for  procuring  breach 
of  contract. 
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Cited  in  notes  in  21  L.R.A.  234,  236,  on  liability  for  inducing  third  party  to 
break  contract;  16  L.R.A.(N.S.)  751,  on  right  of  action  for  damages  for  fraud 
in  inducing  breach  of  contract;  1  £.  R.  C.  728,  on  right  of  action  against  one 
inducing  another  to  break  his  contract;  17  E.  R.  C.  355,  on  liability  for  malici- 
ously inducing  party  to  break  contract. 

Distinguished  in  Moyson  v.  Thorn,  08  Cal.  578,  21  L.R.A.  233,  33  Pac.  492, 
holding  no  action  would  lie  for  the  mere  malicious  inducing  of  breach  of  con- 
tract. 

—  Inducing  breach  of  contract  resting  in  parol. 

Cited  in  Reed  v.  McConnell,  62  Hun,  153,  16  N.  Y.  Supp.  586,  holding  plain- 
tiff who  had  made  parol  agreement  to  sell  his  hogs  to  third  person  may  recover 
damages  of  defendant  who  deceitfully  induced  third  person  not  to  purchase 
plaintiff's  hogs;  Duckett  v.  Pool,  33  S.  C.  238,  11  S.  E.  689,  holding  party  en- 
ticing servant  away  from  his  master  liable  in  damages  although  servant  em- 
ployed only  under  an  oral  contract. 

—  Preventing  another  from  fulflling  contract. 

Cited  in  Angle  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  55, 
14  Sup.  Ct.  Rep.  240,  holding  an  action  would  lie  against  def^dants  who  pre- 
vented plaintiff  from  performing  his  contract  with  a  resultant  loss  to  him. 

—  Malice  as  gist  of  action. 

Cited  in  note  in  97  A.  S.  R.  926,  on  malice  as  gist  of  action  for  inducing  one 
to  break  his  contract. 
liiability  for  false  representations. 

Cited  in  notes  in  20  A.  D.  626;  18  A.  S.  R.  555, — on  actions  for  false  representa- 
tions; 57  A.  D.  530,  on  liability  for  false  representations;  18  A.  S.  R.  655,  on 
benefit  to  party  making  false  representations  as  essential  to  liability. 
Measure  of  damages  on  breach  of  contract. 

Cited  in  Ihe  Rossend  Castle,  30  Fed.  462,  on  ascertainment  of  measure  of 
damages  on  breach  of  contract;  Ingram  v.  Wackernagel,  83  Iowa,  82,  48  N.  W. 
998;  National  Coal  Tar  Co.  v.  Maiden  &  M.  Gaslight  Co.  189  Mass.  234,  75  N. 
£.  625, — on  measure  of  damages  on  breach  of  contract  of  sale;  Hendrie  ▼. 
Neelow,  3  Ont.  Rep.  603,  to  the  point  that  measure  of  damage  for  breach  of 
contract  of  sale  of  article  is  difference  between  market  price  at  point  where 
deliverable  and  cost  of  transportation. 

Cited  in  notes  in  69  A.  D.  726,  on  loss  of  profits  as  damages;  57  L.R.A.  200, 
on  measure  of  damages  for  breach  by  vendor  of  contract  for  sale  of  article 
having  no  market  price  when  purchased  for  purpose  of  sending  to  market  at 
another  place. 
Competency  of  market  values  on  question  of  damages. 

Cited  in  Pugh  v.  Porter  Bros.  Co.  118  Cal.  628,  50  Pac  772,  holding  error 
to  refuse  to  allow  evidence  of  market  value  at  place  of  sale  in  action  against 
factor  for  negligence  in  failing  to  obtain  the  best  market  price;  Keller  ▼. 
Paine,  34  Hun,  167,  holding  in  action  to  recover  damages  for  the  conversion  of 
a  canal  boat  converted  at  a  port  not  a  market  for  such  boats,  evidence  as  to 
value  at  other  ports  on  canal  admissible;  Boyd  v.  L.  H.  Quinn  Co.  17  Misc. 
278,  40  N.  Y.  Supp.  370,  holding  the  measure  of  damages  for  breach  of  con- 
tract of  sale  is  to  be  considered  with  reference  to  the  market  at  place  of  de- 
livery; Noyes  v.  Fitzgerald,  55  Vt.  49,  holding  evidence  of  what  other  carpenters 
received  in  other  towns  in  another  state  was  too  remote,  the  oontention  beiiip: 
as  to  the  wages  of  carpenters. 
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Measure  of  damages  for  destruction  of  chattel. 

Cited  in  note  in  62  A.  S.  R.  799,  on  measure  of  damages  for  destruction  of 
property  having  no  market  value  at  time  and  place  of  destruction. 
Indicia  and  elements  of  fraud  or  deceit. 

Cited  in  Beethoven  Piano-Organ  Co.  v.  C.  C.  McEwen  Co.  27  Jones  &  S.  1, 
12  N.  Y.  Supp.  557,  on  forms  adopted  for  perpetration  of  fraud  as  heing  of  little 
importance;  Cox  v.  National  Coal  &  Oil  Invest.  Co.  61  W.  Va.  291,  66  S.  E. 
494,  holding  it  unnecessary  to  maintain  a  suit  for  restitution  of  money  paid 
for  stock  purchased  through  false  and  fraudulent  representations  to  show  that 
defendant  was  benefited  by  the  making  of  such  representation. 
Who  may  avail  themselves  of  statute  of  frauds. 

Cited  in  note  in  127  Am.  St.  Rep.  767,  on  persons  to  whom  statute  of  frauds 
is  available. 
Deceit  involving  third  persons. 

Cited  in  Bank  of  Havelock  v.  Western  U.  Teleg.  Co.  4  L.KA.(N.S.)  181,  72 
C.  C.  A.  580,  141  Fed.  522,  5  A.  &  E.  Ann.  Cas.  515,  holding  bank  paying  a 
draft  in  reliance  on  a  false  telegram  might  recover  from  the  telegraph  company 
sending  it  without  investigating  the  identity  or  authority  of  sender  who  dic- 
tated message  over  phone;  Converse  v.  Sickles,  17  Misc.  169,  40  N.  Y.  Supp. 
971,  holding  a  merchant  giving  a  commercial  agency  a  statement  of  the  finan- 
cial condition  of  his  business  liable  for  the  falsity  of  to  third  person  to  whom 
the  same  is  communicated;  New  York  Land  Improv.  Co.  v.  Chapman,  118  N. 
Y.  288,  23  N.  E.  187,  holding  plaintiff  might  recover  damages  of  defendant  when 
but  for  his  fraudulent  representations  he  would  have  exercised  his  right  of  re- 
entry under  lease  and  made  a  re-lease  of  premises. 
Recission  obtained  by  fraud. 

Cited  in  Jones  v.  Booth,  38  Ohio  St.  406,  holding  no  effect  would  be  given  to 
verbal  rescission  to  contract  under  seal  for  purchase  of  real  estate  to  which  pos- 
session had  not  been  given,  where  such  rescission  obtained  by  fraud. 

2S  AM.  HEP.   35,   PERSON  v.   GRIBR,   66  N.  Y.    124. 
Immunity  of  nonresident  witness  or  party  from  legal  process. 

Cited  in  Minnich  v.  Packard,  42  Ind.  App.  371,  85  N.  E.  787,  holding  that 
nonresident  who  came  to  this  state  to  attend  trial  cannot  be  served  with  process ; 
Mitchell  V.  Huron  Circuit  Judge,  53  Mich.  541,  19  N.  W.  176,  holding  mandamus 
lies  to  set  aside  service  of  process  improperly  made  upon  one  who  at  the  time 
is  outside  the  jurisdiction  in  which  he  lives;  Palmer  v.  Rowan,  21  Neb.  452,  59 
A  R.  844,  32  N.  W.  210,  holding  party  under  indictment  in  county  other  than 
his  residence,  not  liable  to  civil  action  there;  Atchison  v.  Morris,  11  Biss.  91, 
11  Fed.  582;  Lamed  v.  Griffin,  12  Fed.  690;  Malloy  v.  Brewer,  7  S.  D.  587,  58 
A  S.  R.  856,  64  N.  W.  1120;  Wilson  v.  Donaldson,  117  Ind.  356,  10  A.  S.  R. 
48,  3  L.R.A.  266,  20  N.  E.  250;  Murray  v.  Wilcox,  122  Iowa,  188,  101  A.  S.  R. 
263,  64  L.R.A.  534,  97  N.  W.  1087;  Bolgiano  v.  Gilbert  Lock  Co.  73  Md.  132, 
20  A.  S.  R.  582,  20  Atl.  788;  Sherman  v.  Gundlach,  37  Minn.  118,  33  N.  W. 
549;  Ela  V.  Ela,  68  N.  H.  312,  36  Atl.  15;  Pope  v.  Negus,  14  N.  Y.  Civ.  Proc.  Rep. 
406,  3  N.  Y.  Supp.  796;  Hollender  v.  Hall,  19  N.  Y.  Civ.  Proc.  Rep.  292,  11  N. 
Y.  Supp.  521,  33  N.  Y.  S.  R.  848  (affirming  18  N.  Y.  av.  Proc.  Rep.  394,  13  N. 
Y.  Supp.  758);  Pritsch  v.  Schlicht,  5  N.  Y.  S.  R.  871;  Grafton  v.  Weeks,  7 
Daly,  523, — holding  resident  of  a  foreign  state  could  not  be  served  with  process 
for  the  commencement  of  an  action  against  him  while  attending  in  state  as  a 
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witness  upon  a  cause  pending;  Hale  v.  Wharton,  73  Fed.  739,  holding  same  where 
plaintiff  in  suit  on  advice  of  counsel  comes  into  state  to  attend  trial;  Sheehan 
V.  Bradford,  B.  &  K.  R.  Co.  16  N.  Y.  Civ.  Proc.  Rep.  429,  3  N.  Y.  Supp.  790, 
holding  same  where  nonresident  witness  served  as  director  of  a  foreign  corpo- 
ration; Murphy  v.  Sweezy,  2  N.  Y.  Supp.  241,  holding  same  where  nonresident 
comes  into  state  to  answer  a  criminal  charge;  Thorp  v.  Adams,  19  N.  Y.  Civ. 
Proc.  Rep.  351,  11  N.  Y.  Supp.  479,  33  N.  Y.  S.  R.  797,  holding  same  where  party 
summoned  as  a  witness  on  investigation  proceeding  before  committee  of  state 
senate;  Parker  v.  Marco,  136  N.  Y.  686,  32  A.  S.  R.  770,  20  L.R.A.  46,  32  N.  E. 
989,  30  Abb.  N.  C.  58  (reversing  61  Hun,  519,  16  N.  Y.  Supp.  325,  21  N.  Y.  av. 
Proc.  Rep.  371),  holding  defendant  coming  from  another  state  for  purpose  of 
hearing  examination  of  plaintiff  and^his  witnesses  before  notary,  exempt  from 
service  of  process  in  same  action  plaintiff  having  abandoned  intention  of  taking 
the  evidence;  Matthews  v.  Tufts,  87  N.  Y.  668,  62  How.  Pr.  608;  Goldsmith  v. 
Haskell,  120  App.  Div.  403,  106  N.  Y.  Supp.  327, — ^holding  a  resident  of  a 
foreign  state  while  attending  an  involuntary  bankruptcy  proceeding,  cannot  be 
served  with  civil  process;  Sewanee  Coal,  Coke  &  Land  Co.  v.  W.  W.  Williams 
A  Co.  120  Tenn.  339,  107  S.  W.  968,  holding  witness  attending  in  obedience 
to  order  of  court  exempt  from  service  of  process;  Re  Healey,  63  Vt.  694,  38  A.  R. 
713,  holding  service  of  a  summons  upon  a  material  witness  from  outside  the 
state  during  his  attendance  upon  the  trial  was  a  contempt  of  court;  Smith  v. 
Jones,  76  Me.  138,  49  A.  R.  698,  on  nonresident  as  exempt  from  arrest  while 
in  attendance  at  court;  United  States  v.  Sanborn,  28  Fed.  299;  Monroe  v.  St. 
Clair  arcuit  Judge,  125  Mich.  283,  62  L.R.A.  189,  84  N.  W.  305  (dissenting 
opinion),— on  nonresident  as  exempt  from  service  of  civil  process;  Jenkins  v. 
Smith,  67  How.  Pr.  171,  on  nonresident  suitors  as  exempt  from  service  of  civil 
process. 

Cited  in  reference  notes  in  77  A.  D.  402,  on  privilege  of  witness  from  arrest; 
23  A.  R.  370,  on  nonresident  witness  establishing  his  own  claim  before  legis- 
lature as  exempt  from  civil  arrest. 

Cited  in  notes  in  38  A.  K  722;  76  A.  S.  R.  640;  3  L.R.A.  267, — on  protection 
of  nonresident  witness  from  process  while  in  attendance  at  court;  26  L.R.A.  721, 
on  reason  of  privilege  of  nonresident  witness  from  suit;  26  L.R.A.  723,  on 
nature  of  privilege  of  nonresident  witness  from  suit;  26  L.R.A.  724-726,  on 
extent  and  limit  of  privilege  of  nonresident  witness  from  suit;  26  L.R.A.  728, 
on  privilege  from  suit  of  nonresident  parties;  26  L.R.A  731,  732,  on  privilege  of 
nonresident  witnesses  from  suit. 

Distinguished  in  Ex  parte  Schulenburg,  26  Fed.  211,  holding  a  nonresident 
petitioner  while  in  attendance  upon  a  Federal  court  might  be  served  with  a  writ 
of  garnishment  from  a  state  court;  Netograph  Mfg.  Co.  v.  Scrugham,  197  N. 
Y.  377,  134  A.  S.  R.  886,  27  L.R.A.(N.S.)  333,  90  N.  E.  962,  holding  that  non- 
resident who  comes  to  this  state  to  attend  trial  of  indictment  against  him  is 
not  exempt  from  service  of  process;  Fletcher  v.  Franko,  21  N.  Y.  Civ.  Proc.  Rep. 
34,  16  N.  Y.  Supp.  674,  holding  the  service  of  an  order  for  the  examination  of 
a  judgment  debtor  in  proceedings  supplementary  to  execution  may  properly 
be  made  upon  him  while  attending  court  as  a  witness,  being  a  resident  of  the 
state;  Bank  of  the  Metropolis  v.  White,  26  Misc.  504,  67  N.  Y.  Supp.  460, 
holding  a  nonresident  while  in  custody  under  extradition  proceedings  on  a 
criminal  charge  may  be  served  with  process  by  creditor  having  no  part  in 
criminal  prosecution;  Cake  v.  Haight,  30  Misc.  386,  63  N.  Y.  Supp.  1043,  hold- 
ing resident,  of  state  temporarily  residing  out  of  state  to  avoid  proceedings  on 
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part  of  creditors,  not  exempted  from  service  of  process  when  in  state  as  a 
witness  when  he  delayed,  and  remained  in  state  instead  of  returning. 

Disapproved  in  Greer  v.  Young,  120  111.  184,  11  N.  E.  167,  holding  nonresident 
coming  into  state  for  sole  purpose  of  securing  depositions  not  exempt  from 
service  of  civil  process;  Baldwin  v.  Emerson,  16  R.  I.  304,  27  A.  S.  R.  741,  15 
AtL  83,  holding  a  nonresident  suitor  attending  court  in  the  matter  of  his  suit 
is  not  exempt  from  the  service  of/ a  writ  of  summons  against  him  in  another 
suit. 
— EhLemptlon,  how  lost. 

Cited  in  Nichols  v.  Horton,  4  McCrary,  567,  14  Fed.  327,  holding  nonresident 
witness  lost  his  exemption  from  service  of  process  while  in  attendance  on  court, 
by  seizing  property  of  plaintiff  by  writ  of  attachment  who  therefore  commenced 
action  for  the  wrongful  taking;  Marks  v.  La  Societe  Anonymedo  L'Union  Des 
Papeteries,  46  N.  Y.  S.  R.  660,  19  N.  Y.  Supp.  470,  22  N.  Y.  Civ.  Proc.  Rep.  201, 
holding  witness  from  another  state  lost  his  right  to  exemption  from  service  of 
process  by  remaining  in  state  and  attending  to  business  after  the  termination 
of  his  attendance  <m  the  cause;  Shults  v.  Andrews,  54  How.  Pr.  380,  holding  a 
witness  from  another  state  loses  his  privilege  of  being  exempt  from  service  of 
process  when  he  fails  to  return  home  within  a  reasonable  time. 

Cited  in  note  in  25  L.R.A.  736,  on  waiver  of  privilege  of  nonresident  witnesses 
from  suit. 
Service  of  ciwll  process  dmrtnfr  holding  of  court. 

Cited  in  Gregg  v.  Sumner,  21  111.  App.  110;  People  ex  rel.  Hess  v.  Inman, 
74  Hun,  130,  26  N.  Y.  Supp.  329,  55  N.  Y.  S.  R.  872,— holding  person  attending 
court  in  county  other  than  that  in  which  he  resides  is  exempt  from  service  of 
civil  process  in  such  county;  Sebring  v.  Stryker,  10  Misc.  289,  30  N.  Y.  Supp. 
1053,  24  N.  Y.  Civ.  Proc.  Rep.  126,  holding  a  person  privileged  from  the  service 
of  a  summons  while  within  the  jurisdiction  of  a  court  because  he  came  there 
in  obedience  to  a  subpoena  duces  tecum;  Cameron  v.  Roberts,  87  Wis.  291,  41 
A  S.  R.  43,  58  N.  W.  376,  holding  valid  service  of  a  summons  cannot  be  made 
upon  a  justice  of  the  peace,  while  holding  court,  nor  suitor  and  witness,  in 
attendance  upon  the  court;  Massey  v.  Colville,  45  N.  J.  L.  119,  46  A.  R.  754, 
on  a  resident  attendant  upon  a  trial  as  not  immune  from  service  of  process. 

Distinguished  in  Christian  v.  Williams,  111  Mo.  429,  20  S.  W.  96  (reversing  35 
Mo.  App.  297),  holding  party  attending  court  as  witness  in  county  in  which 
he  does  not  reside,  is  not  protected  from  service  of  civil  process. 

2S  AM.  REP.  S7,  KING  v.  NEW  YORK  C.  &  H.  R.  R.  CO.  66  N.  T.  181, 
Snbsequent  appeal  In  72  N.  T.  607. 

Followed  without  discussion  in  Whitten  v.  Stockwell,  68  N.  H.  602,  44  Atl. 
81. 

Existence  of  relationship  of  master  and  servant. 

Cited  in  Murray  v.  Dwight,  15  App.  Div.  241,  44  N.  Y.  Supp.  234,  holding 
defendant  did  not  bear  the  relation  of  master  to  plaintiff  when  such  plaintiff  was 
Bent  to  do  work  for  defendant  by  party  with  whom  defendant  always  contracted 
for  that  particular  work. 

Cited  in  reference  note  in  4  A.  S.  R.  264,  on  test  as  to  whether  relation  of 
master  and  servant  or  contractor  and  contractee  exists. 
—  As  necessary  predicate  of  liability  for  acts  of  servant. 

Cited  in  The  Lisnacrieve,  87  Fed.  570,   holding  owner  of  a  ship  furnishing 
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winchman  to  assist  in  unloading,  though  under  no  obligation  to  do  so,  liabl<v 
to  an  employee  of  stevedore,  injured  through  negligence  of  such  winchman; 
Board  of  Trade  Bldg.  Corp.  v.  Cralle,  109  Va.  246,  132  A.  S.  R.  917,  22  L.R.A. 
(N.S.)  297,  63  S.  E.  995,  holding  that  owner  of  elevator  is  not  liable  for 
injury  to  passenger  caused  by  negligence  of  operator  not  employed  by  owner; 
Mclnerney  v.  Delaware  &  H.  Canal  Co.  151  N.  Y.  411,  45  N.  E.  848;  Lewis  v. 
Long  Island  R.  Co.  162  N.  Y.  52,  56  N.  E.  648;  Molony  v.  Brady,  38  N.  Y.  a  R. 
803,  14  N.  Y.  Supp.  794;  Hays  v.  Moody,  2  N.  Y.  Supp.  385;  Howard  v.  Ludwig, 
171  N.  Y.  507,  64  N.  E.  172  (dissenting  opinion), — on  necessity  of  the  relation- 
ship of  master  and  servant  prevailing  in  order  to  render  one  liable  for  the 
negligence  of  another. 

Cited  in  notes  in  6  A.  S.  R.  133,  on  requisites  to  establish  liability  of  one 
person  for  another's  negligence;   7  A.  S.  R.  37;   17  E.  R.  C.  278, — on  tsst  of 
master's  liability  for  servant's  act. 
Liability  of  master  for  act  of  servant  —  In  disobedience  of  orders. 

Cited  in  note  in  40  A.  R.  228,  on  master's  liability  for  servant's  act  in 
disobedience  of  orders. 

—  Without  scope  of  employment. 

Cited  in  Flinn  v.  World's  Dispensary  Medical  Asso.  64  App.  Div.  490,  72  N.  Y. 
Supp.  243,  holding  defendant  not  liable  for  injury  to  plaintiff  from  act  of  their 
employee  while  acting  outside  the  scope  of  his  authority;  Cunningham  v.  Castle, 
127  App.  Div.  580,  111  N.  Y.  Supp.  1057,  holding  that  owner  of  motor  car  is 
not  liable  for  injury  caused  by  negligence  of  chauffeur  when  not  engaged  in 
master's  business;  Jones  v.  Hoge,  47  Wash.  663,  125  A.  S.  R.  915,  14  L.R.A. 
(N.S.)  216,  92  Pac.  433,  holding  owner  of  automobile  not  liable  to  one  who 
was  run  over  by  his  incompetent  chauffeur  where  the  machine  was  operated 
without  the  knowledge  of  the  owner  on  a  personal  errand  of  the  servant;  Clark 
V.  Buckmobile  Co.  107  App.  Div.  120,  94  N.  Y.  Supp.  771,  holding  same  where 
defendant's  automobile  was  being  used  by  an  employee  for  a  purpose  not  in  the 
course  of  his  service. 

Municipal  liability  for  acts  of  officers. 

Cited  in  note  in  4  L.R.A.  327,  as  to  when  municipal  corporation  is  not  liable 
for  injuries  from  acts  of  its  officers. 
Liability  of  lessor  for  failnre  to  repair. 

Cited  in  note  in  92  A.  S.  R.  555,  on  liability  of  lessor  of  personal  property 
for  failure  to  repair  during  term  of  letting. 

Nonliability  for  injury  from  misuse  of  one's  property  by  independent 
agents. 

Cited  in  Doran  v.  Thomsen,  46  N.  J.  L.  754,  131  A.  S.  R.  677,  19  LJLA. 
(N.S.)  335,  71  Atl.  296,  holding  that  father  was  not  liable  for  negligence  of 
daughter  in  causing  injury  to  pedestrian  by  former's  motor  vehicle,  which  she 
was  using  without  authority;  Mangan  v.  Foley,  33  Mo.  App.  250,  holding  de- 
fendant not  liable  for  the  death  of  plaintiff's  child  where  servant  of  defendant 
let  stranger  take  team  without  defendant's  knowledge,  and  not  for  defendant's 
use,  the  injury  occuring  while  team  was  in  stranger's  hands;  Ferguson  v. 
Hubbell,  26  Hun,  250,  holding  lessor  not  responsible  for  loss  caused  by  his  lessee 
negligently  setting  a  fire  upon  the  land  against  defendant's  advice;  Marsh  v. 
Hand,  40  Hun,  339,  holding  defendants  not  liable  for  injuries  done  to  plaintiff 
by  a  ram  trespassing  from  defendant's  land  through  the  negligence  of  tenant  who 
owned  the  ram. 
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Negligence  of  independent  contractor  or  actor. 

Cited  in  Barton  v.  McDonald,  81  Cal.  265,  22  Pac.  855,  holding  respondeat 
superior  inapplicable  to  act  of  independent  contractor;  Boardman  v.  Creighton, 
^5  Me.  154,  49  Atl.  663,  holding  defendant  not  liable  where  plaintiflf's  intestate 
was   killed  by  reason   of  negligent   blasting;   Herrington  v.   Lansingburgh,   3G 
Hun,  598,  holding  same  where  in  the  construction  of  a  sewer,  plaintiff's  property 
was  damaged  by  the  negligent  blasting  by  contractors  constructing  sewer;  Berg 
V.  Parsons,  166  N.  Y.  109,  66  A.  S.  R.  542,  41  L.R.A.  391,  50  N.  E.  957,  holding 
same  where  in  blasting  for  building  under  lawful  right  adjoining  property  was 
injured;  Perkins  v.  Eighmie,  2  Silv.  Sup.  Ct.  497,  6  N.  Y.  Supp.  156,  24  N.  Y. 
S.  R.  728,  holding  landlord  not  liable  for  damage  to  tenant's  property  by  explosion 
of  a  boiler  through  the  negligence  of  mechanic  employed  to  repair  it;  Pierrepont 
V.  Loveless,  72  N.  Y.  211,  holding  owners  of  logs  not  liable  for  the  injuries 
•caused  by  the  negligence  of  the  contractors  engaged  to  float  them  to  market; 
Burke  y.  Ireland,  166  N.  Y.  305,  59  N.  E.  914,  holding  owner  of  land  not  liable  for 
negligence  of  independent  contractor  in  constructing  a  building  thereon  under 
plans  approved  by  building  department  of  city  government;  Ryder  v.  Thomas,  13 
Hun,  296,  holding  owner  of  land  not  liable  for  injuries  to  person  who  falls  into 
•excavation  negligently  left  there  by  independent  contractor;  Hoff  v.  Shockley,  122 
Iowa,  720,  101  A.  S.  R.  289,  64  L.R.A.  538,  98  N.  W.  573,  holding  same  where 
contractor  failed  to  put  warning  lights  on  pile  of  sand  left^by  him  in  street 
in  front  of  premises;  Martin  v.  Tribune  Asso.  30  Hun,  391,  holding  an  employer 
not  liable  for  negligent  act  of  his  contractor  when  the  undertaking  was  lawful; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Farver,  111  Ind.  195,  60  A.  R.  696,  12  N.  E. 
296,  holding  same  where  plaintiffs  were  injured  through  their  horse  taking  fright 
at  engine  of  contractor  employed  to  pump  water  out  of  the  way  of  an  excavation 
being  constructed  by  defendant;  Bennett  v.  Truebody,  66  Cal.  509,  56  A.  R.  117,  6 
Pac.  329;   Burmeister  v.  New  York  Elev.  R.  Co.  15  Jones  &  S.  264,— holding 
«ame  where  plaintiff  injured  through  negligence  of  contractor's  servants;  Hexamer 
V.  Webb,  101  N.  Y.  377,  54  A.  R.  703,  4  N.  E.  755,  holding  same  where  plaintiff 
injured  by  plank  falling  from  scaffold  used  by  contractor's  employees;   Engel 
V.  Eureka  Club,  137  N.  Y.  100,  33  A.  S.  R.  692,  32  N.  E.  1052,  holding  same 
where  wife  of  plaintiff  killed  through  the  negligence  of  contractor  in  taking  down 
a  wall;  Larock  v.  Ogdensburg  &  L.  C.  R.  Co.  26  Hun,  382,  holding  same  where 
servant  of  contractor  was  injured;  Wood  v.  Watertown,  58  Hun,  298,  11  N.  Y. 
Supp.  864,  holding  municipal  corporation  not  liable  for  injuries  caused  by  the 
negligence  of  employees  of  a  contractor  employed  to  make  repairs  on  a    bridge; 
Jehle  V.  Ellicott  Square  Co.  31  App.  Div.  337,  52  N.  Y.  Supp,  366,   holding 
owner  of  building  in  course  of  construction   not  liable   for   the  death   of   an 
employee  of  prospective  tenant  caused  by  employee  of  independent  contractor 
working  on  building  who  let  tool  fall  on  head  of  deceased;   Kueckel  v.  Ryder, 
54   App.    Div.   252,   66   N.    Y.    Supp.   522,   holding   defendants   not    liable   for 
injuries  resulting  from  the  negligence  of  an   independent  truckman  employed 
by    them    to    move    a    quantity    of    paper;     Deyo    v.    Kingston    Consol.   R. 
Co.  94  App.  Div.  578,  88  N.  Y.  Supp.  487,  holding  defendant  owner  of  park 
at    which    plaintiff    was    a    paid    spectator    not    liable    to    him    for    injuries 
due  to  the  negligent  handling  of  fire  works  which  was  under  the  control  of 
an    independent    concern    employed    to    give    exhibition;    McLoughlin    v.    New 
York   Lighterage    &   Transp.   Co.   7   Misc.    119,   27   N.   Y.    Supp.    248,   holding 
charterer  of  cai.al  boat  not  liable  to  owner  for  injuries  to  it  which  are  the  result 
of  n^ligence  of  those  in  command  of  tugs  employed  to  tow  boat  from  place 
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to  pUce;  Henly  v.  Delaware,  L.  &  W.  R.  Co.  27  Misc.  811,  67  N.  Y.  Supp.  3W, 
holding  on  facta  defendant  not  liable;  Singer  v.  McDermott,  30  Misc.  738,  62 
N.  Y.  Supp.  1086,  holding  carter  of  ooal  who  employs  an  independent  carter 
to  carry  for  him  not  liable  for  an  injury  to  plaintiff  through  negligence  of  soeh 
carter;  Bibb  v.  Norfolk  &  W.  R.  Co.  87  Va.  711,  14  S.  E.  163,  holding  railroad 
company  not  liable  for  the  death  of  employee  of  independent  contractor  em- 
ployed by  railroad,  the  accident  resulting  through  the  act  of  foreman  of  con- 
tractor; Nyback  y.  Champagne  Lumber  Co.  48  C.  C.  A.  632,  109  Fed.  732; 
Giaoomini  y.  Pacific  Lumber  Co.  5  Cal.  App.  218,  89  Pac  1059;  New  Albany 
Forge  &  Rolling  Mill  v.  Cooper,  131  Ind.  363,  30  N.  E.  294;  Hughbanks  y. 
Boston  Inyest.  Co.  92  Iowa,  267,  60  N.  W.  640;  Carter  y.  Berlin  Mills  Co.  68 
N.  H.  62,  42  A.  R.  672;  Miller  y.  New  York,  L.  &  W.  R.  Co.  20  N.  Y.  S.  R. 
157,  3  N.  Y.  Supp.  245;  Hill  v.  Sheehan,  48  N.  Y.  S.  R.  410,  20  N.  Y.  Supp. 
529;  Knoxyille  Iron  Co.  y.  Dobson,  7  Lea,  367;  dissenting  opinions  in  Wolf 
V.  American  Tract  Soc.  164  N.  Y.  30,  51  L.R.A.  241,  68  N.  E.  31;  Baldwin  y. 
Abraham,  67  App.  Diy.  67,  67  N.  Y.  Supp.  1079,  on  principal's  non  liability  for 
the  negligence  of  an  independent  contractor  employed  by  him;  Hiroux  y.  Baum, 
137  Wis.  197,  19  L.R.A.(N.S.)  332,  118  N.  W.  533,  to  point  owner  of  prem- 
ises  is  not  responsible  for  negligence  of  independent  contractor. 

Cited  in  notes  in  27  A.  R.  649,  on  liability  of  municipality  for  negligence 
of  contractor;  27  A.  R.  704;  27  A.  S.  R.  242;  76  A.  S.  R.  385,  386,  393,— on 
liability  for  negligence  and  other  torts  of  independent  contractor;  9  L.R.A.  604, 
on  railroad's  liability  for  independent  contractor's  negligence;  46  L.R.A.  70, 
on  liability  of  owner  of  premises  to  servants  of  another  for  contractor's  neg- 
ligence. 

—  Injnry  from  defect  in  appliance. 

Cited  in  McCall  y.  Pacific  Mail  S.  S.  Co.  123  Cal.  42,  66  Pac  706,  holding 
no  liability  on  part  of  defendant  to  servant  of  independent  contractor  for 
injuries  received  from  defects  in  appliances  furnished  by  defendants  where  such 
defects  were  latent  in  nature;  Brady  v.  Jay,  111  La.  1071,  36  So.  132,  holding 
owner  of  logging  road  furnishing  defective  locomotives  to  independent  con- 
tractor liable  for  injuries  therefrom;  Robideaux  v.  Hebert,  118  La.  1089,  12 
L.KA.(N.S.)  632,  43  So.  887,  holding  owner  of  machine  turning  it  over  to 
lessee  in  good  condition  not  liable  when  employee  of  lessee  injured  because  of 
undiscovered  defects  in;  Omaha  Bridge  &  Terminal  R.  Co.  v.  Hargadine,  6  Neb. 
(Unof.)  418,  98  N.  W.  1071,  holding  defendant  not  liable  for  injury  to  servant 
of  independent  contractor  by  reason  of  defective  tool;  Coyle  y.  Pierrepont,  33 
Hun,  311,  holding  defendants,  renting  machinery,  which  is  run  by  engineer 
selected  by  them  not  liable  for  injuries  received  by  employee  of  renter  in  absence 
of  evidence  of  unfitness  of  machinery  and  incompetency  of  engineer;  Haigh  v. 
Edelmeyer  &  M.  Hod  Elevator  Co.  123  App.  Div.  376,  107  N.  Y.  Supp.  936, 
holding  lessor  of  elevator  used  for  the  construction  of  a  building  who  merely 
installs  the  same  without  agreement  to  inspect  or  repair  not  liable  for  death 
of  employee  of  lessee  in  absence  of  faulty  construction;  Finan  v.  Valvoline  Oil 
Co.  51  Misc.  292,  100  N.  Y.  Supp.  1087,  holding  defendants  not  liable  for  injuries 
resulting  from  defects  in  oil  tank  car  when  car  at  time  was  in  the  possession 
of  railroad  company  and  not  defective  at  time  of  delivery  to  railroad. 

Cited  in  notes  in  92  A.  S.  R.  669,  on  liability  of  bailor,  lessor,  etc.,  of  defective 
appliances;  26  L.R.A.  628,  on  nonliability  of  owner  to  employees  of  contractor 
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for  unsafe  appliances  or  place  of  labor;  46  LJIA.  115,  on  nonliability  of  bailor 
towards  servants  of  bailee  to  keep  appliance  bailed  in  safe  condition. 

—  Acts  wrong  In  themselves  or  violative  of  absolute  duty. 

Cited  in  Lauer  v.  Pahns,  129  Micb.  671,  68  L.R.A.  67,  89  N.  W.  694,  holding 
defendant  allowing  a  wall  to  stand  which  is  so  dangerous  as  to  be  a  nuisance 
liable  for  injuries  due  to  its  falling,  though  it  fell  through  the  negligence  of 
contractor  employed  to  put  it  in  safe  condition;  Weber  v.  Buffalo  R.  Co.  20  App. 
Div.  292,  47  N.  Y.  Supp.  7,  holding  same  where  pile  of  planking  left  unlighted 
on  the  approach  to  a  bridge,  a  duty  resting  on  defendants  to  keep  highway  open 
and  safe;  Deming  v.  Terminal  R.  Co.  49  App.  Div.  493,  63  N.  Y.  Supp.  615, 
holding  railroad  company  on  which  a  duty  rests  to  maintain  a  highway  across 
tracks  liable  for  an  injury  resulting  through  the  negligence  of  subcontractor 
in  leaving  an  embankment  unguarded;  Pitcher  v.  Lennon,  16  Misc.  609,  38  N.  Y. 
Supp.  1007,  holding  owner  of  a  building  cannot  escape  liability  for  a  violation  of 
a  statute  in  its  construction  by  reason  of  fact  that  he  had  contracted  with 
another  to  build  it  for  him;  Wilkinson  v.  Detroit  Steel  &  Spring  Works,  73  Mich. 
405,  41  N.  W.  490;  Haefelin  v.  McDonald,  96  App.  Div.  213,  89  N.  Y.  Supp. 
395;  Uggla  v.  Brokaw,  117  App.  Div.  586,  102  N.  Y.  Supp.  857,— on  party  par- 
ticipating in  the  creation  of  a  nuisance  as  liable  therefor  even  though  work 
done  by  independent  contractor;  Stewart  v.  Cincinnati,  W.  &  M.  R.  Co.  80  Mich. 
166,  44  N.  W.  1116,  on  person  erecting  insufficient  structures  on  land  as  liable 
for  injuries  from. 

Cited  in  note  in  76  A.  S.  R.  407,  on  employer's  liability  for  violation  of  general 
duty  to  public  or  to  third  persons  by  acts  of  independent  contractor. 

Distinguished  in  Peerless  Mfg.  Co.  v.  Bagley,  126  Mich.  225,  86  A.  S.  R. 
537,  53  L.R.A.  285,  85  N.  W.  568,  holding  landlord  undertaking  to  put  in  patent 
sprinkler  system  not  relieved  from  liability  for  damages  due  to  its  defective 
condition  by  reason  of  fact  that  independent  contractor  was  employed  to  put 
in  the  sys£em. 

Master's  liability  for  injuries  to  servant  by  neglect  of  independent  con- 
trmctor. 

Cited  in  Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  £.  1017,  holding  master 
not  liable  to  servant  for  injuries  received  because  of  defective  scaffold  constructed 
by  independent  contractor;  Marvin  v.  Muller,  25  Hun,  163,  holding  master 
furnishing  a  perfect  derrick  and  competent  workmen  is  not  liable  for  injuries 
to  one  of  his  workmen;  Stringham  v.  Hilton,  111  N.  Y.  188,  1  L.R.A.  483,  38  N. 
E.  870;  Montgomery  v.  Bloomingdale,  34  App.  Div.  375,  54  N.  Y.  Supp.  329,~ 
holding  no  liability  on  part  of  master  to  servant  for  injuries  received  from 
defective  elevator  where  no  neglect  is  shown  on  the  part  of  employers  in  the 
maintenance  of  the  elevator. 

Cited  in  notes  in  55  A.  D.  318,  319;  54  A.  R.  91;  54  A.  S.  R.  91,— on  master's 
liability  for  acts  or  negligence  of  independent  contractors;  60  A.  R.  701;  14 
L.R.A.  834, — on  employer's  liability  for  injury  by  independent  contractor  in 
work  constituting  nuisance;  76  A.  S.  R.  390,  391,  on  employer's  nonliability 
where  independent  contractor  has  control;  65  L.R.A.  647,  on  nonliability  of 
employer  for  negligent  work  of  independent  contractor  on  railways. 

—  Servant  employed  by  contractor. 

Cited  in  note  in  37  L.R.A.  52,  on  liability  for  personal  injuries  to  servant 
employed  by  independent  contractor. 
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liiablUty  for  Injuries  caused  by  condition  of  chattels  furnished  master. 

Cited  in  note  in  46  L.R.A.  121,  on  liabilitj  for  injuries  caused  by  condition 
of  chattels  delivered  to  master  of  person  injured  where  chain  of  causation  is 
complete  or  broken. 

Care  required  towards  servants  of  another. 

Cited  in  note  in  46  L.Rw^  53,  on  measure  of  care  required  towards  servants 
of  other  persons  as  compared  with  care  required  from  master  to  his  own 
servant. 

23  AM.  KEP.  43,  KARSTON  v.  SW£TT,   66  N.  T.   206,  Later  appeal 
in  82  N.  T.  526. 

Followed  without  discussion  in  Hyatt  v.  Dale  Tile  Mfg.  Co.  106  N.  Y.  651,  12 
N.  E.  705. 

Effect  of  partial  failnre  of  consideration  of  contract. 

Cited  in  note  in  117  A.  S.  R.  495,  on  effect  of  partial  failure  of  consideration 
of  contract. 
Estoppel  to  deny  validity  of  right  by  user  thereof. 

Cited  in  Maitland  v.  Central  Gas  &  Electric  Co.  7  Misc.  408,  27  N.  Y.  Supp. 
965,  holding  defense  of  fraud  dependent  on  rescission  before  accrual  of  royalties. 
—  Invalidity  of  patent  or  trademark  as  defense  to  claim  for  royalties. 

Referred  to  as  a  leading  case  in  Holmes  v.  McGill,  47  C,  C.  A.  296,  108  Fed. 
238,  holding  invalidity  no  defense  where  there  was  continued  use  without  notice 
or  an  eviction. 

Cited  in  White  v.  Lee,  14  Fed.  789,  holding  invalidity,  without  an  eviction, 
no  defense;  McKay  v.  Smith,  39  Fed.  556,  on  same  point;  Skinner  v.  Walter 
A.  Wood  Mowing  &  Reaping  Mach.  Co.  47  N.  Y.  S.  R.  506,  20  N.  Y.  Supp.  251, 
holding  licensee,  who  failed  to  give  a  sufficient  notice  cannot  set  up  invalidity; 
Jones  V.  Burnham,  67  Me.  93,  24  A.  R.  10,  holding  licensee,  not  interfered  with, 
cannot  set  up  invalidity  in  absence  of  misrepresentation;  Deane  v.  Hodge,  35 
Minn.  146,  59  A.  R.  321,  27  N.  W.  917,  holding  like  licensee,  who  failed  to  give 
notice,  cannot  set  up  invalidity;  Maitland  v.  Drew,  14  Misc.  60,  35  N.  Y. 
Supp.  249,  holding  invalidity  no  defense  where  there  was  no  notice  or  cancelation 
by  judiciary  or  patent  office;  Skidmore  v.  Fahys  Watch  Case  Co.  28  App.  Div. 
94,  50  N.  Y.  Supp.  1016,  holding  invalidity  no  defense  where  there  was  no 
notice  and  was  exclusive  use  as  matter  of  fact;  Denise  v.  Swett,  68  Hun,  188, 
22  N.  Y.  Supp.  950;  Hyatt  v.  Ingalls,  124  N.  Y.  93,  26  N.  E.  285,— holding 
invalidity  was  no  defense  after  entry  into  contract  and  taking  of  license;  Smith 
V.  Standard  Laundry  Mach.  Co.  11  Daly,  154,  on  absence  of  right  to  invoke 
invalidity  after  manufacturing  under  license ;  Washburn  &  M.  Mfg.  Co.  v.  Wilson, 
16  Jones  &  S.  159,  on  whether  royalties  can  be  avoided  as  to  reissued  patent, 
showing  nullity  on  its  face;  Hilsen  v.  Libby,  12  Jones  &  S.  12,  holding  invalidity 
of  trademark  will  not  avoid  liability  for  royalties  unless  there  was  proof  of 
fraud. 

Cited  in  reference  note  in  24  A.  R.  10,  on  invalidity  of  patent  as  defense  to 
claim  for  royalty. 

Distinguished  in  Marston  v.  Swett,  82  N.  Y.  526,  holding  royalty  not  recover- 
able for  period  after  annullment  by  patent  office;  Hamilton  v.  Park  &  MoEL  Co. 
125  Mich.  72,  83  N.  W.  1018,  holding  no  royalties  recoverable  under  contract 
eontemplating  expected  patent,  already  denied. 
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Inyalidlty  of  patent  as  defense  to  action  for  purchase  price. 

Cited  in  Herzog  v.  Heyman,  151  N.  Y.  587,  66  A.  S.  R.  646,  46  N.  E.  1148 
(aflirming  8  Misc.  27,  28  N.  Y.  Supp.  74),  holding  it  an  available  defense. 

Cited  in  reference  note  in  56  A.  S.  R.  649,  on  effect  of  invalidity  of  patent  on 
contract  for  its  purchase. 
Consideration  in  agreements  to  pay  royalty  on  patents. 

Cited  in  Skinner  v.  Walter  A.  Wood  Mowing  Mach.  Co.  14  N.  Y.  8.  R.  317, 
holding  enjoyment  of  exclusive  monopoly  and  consequent  deprivation  to  other 
party  is  sufScient. 
Jurisdiction  of  state  courts  in  actions  relating  to  patents. 

Cited  in  Herzog  v.  Heyman,  151  N.  Y.  587,  56  A.  S.  R.  646,  46  N.  E.  1148; 
Baylis  v.  Bullock  Electric  Mfg.  Co.  32  Misc.  218,  66  N.  Y.  Supp.  253,— holding 
validity  may  he  determined  in  a  collateral  action. 

Cited  in  note  in  1  L.R.A.  314,  as  to  when  state  courts  have  jurisdiction  in 
cases  involving  patent  rights. 
Right  to  attaclc  validity  of  patent  in  collateral  action. 

Distinguished  in  Burden  v.  Burden  Iron  Co.  39  Misc.  559,  80  N.  Y.  Supp.  390, 
holding  involved  situation  in  shareholder's  action  to  cancel  license  by  president 
to  corporation  allowed  examination  of  validity. 
Contracts  giving  exclusive  right  to  use  of  patent. 

Cited  in  Marston  v.   Swett,  82  N.  Y.  526,  holding  same  contract  gave  an 
exclusive  right. 
Presumption  as  to  use  of  patent  license  without  objection. 

Cited  in  American  Street  Car  Advertising  Co.  v.  Jones,  122  Fed.  803,  holding 
failure  to  object  raised  presumption  that  manufacturing  was  done  pursuant  to 
license;  Saltus  v.  Belford  Co.  133  N.  Y.  499,  31  N.  E.  518,  on  absence  of  right 
to  attack  patent  until  surrender  or  withdrawal  of  license. 
Pleading  as  to  contracts. 

Cited  in  Jenkinaon  v.  Vermillion,  3  S.  D.  238,  52  N.  W.   1066;   Calkins  v. 
Seabory-Calkins  Consol.  Min.  Co.  5  S.  D.  299,  58  N.  W.  797,— holding  allegation 
that  party  "agreed"  to  do  certain  thing  raises  presiunption  that  agreement  was 
legal. 
^As  to  contracts  within  statute  of  frands. 

Cited  in  Groce  v.  Jenkins,  28  S.  C.  172,  5  S.  E.  352;  Skinker  v.  Armstrong,  86 
Va.  1011, 11  S.  E.  977;  Porter  v.  Drennan,  13  111.  App.  362, — denying  necessity  of 
averment  that  contract  was  reduced  to  writing;  Berrien  v.  Southack,  26  N.  Y.  S. 
R.  932,  7  N.  Y.  Supp.  324;  Denning  v.  Kane,  26  N.  Y.  S.  R.  972,  7  N.  Y.  Supp. 
704,— on  same  point;  Cahill  Iron  Works  v.  Pemberton,  30  Abb.  N.  C.  450,  27 
N.  Y.  Supp.  931;  Dupignac  v.  Bernstrom,  37  Misc.  677,  76  N.  Y.  Supp.  381, — 
holding  contract,  alleged  generally,  will  be  presumed  legal  on  demurrer;  Wat- 
son V.  Roode,  30  Neb.  264,  46  N.  W.  491,  holding  written  contract  may  be  proved 
under  like  allegations;  Lupean  v.  Bainard,  20  App.  Div.  212,  46  N.  Y.  Supp. 
1044,  holding  contract  presumed  to  be  in  writing  for  purposes  of  complaint  under 
like  allegations;  Smith  v.  Slosson,  89  Hun,  568,  35  N.  Y.  Supp.  547;  Van  Idour  v. 
Nelson,  60  Mo.  App.  523,-— on  presumption  of  a  valid  contract  under  like  alle- 
gations. 
Waiver  of  defenses  to  contracts. 

Cited  in  Wiltsie  v.  Greenbush,  4  N.  Y.  S.  R.  814,  holding  failure  to  deny  in 
•snswer  precludes  objection  to  validity. 
Am.  Rep.  Vol.  XVI.— 20. 
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—  Ail  to  defenses  ander  statute  of  frauds. 

Cited  in  Quinlin  v.  Raymond,  14  Daly,  87,  holding  statute  must  be  specially 
pleaded  if  answer  admits  an  alleged  contract;  Weinhauer  v.  Morrison,  49  Hun, 
498,  2  N.  Y.  Supp.  544,  holding  defense  not  dependent  on  affirmative  matter 
if  alleged  contract  was  denied;  Traver  v.  Purdy,  30  Abb.  N.  C.  443,  66  N.  Y.  8.  R. 
295,  25  N.  Y.  Supp.  452,  on  same  point;  Dixon  v.  Duke,  85  Ind.  434,  holding 
general  denial  in  replevin  raised  defense  where  plaintiff's  title  was  dependent  on 
contract;  Royal  Remedy  &  Extract  Co.  v.  Gregory  Grocer  Co.  90  Mo.  App. 
53;  Van  Idour  v.  Nelson,  60  Mo.  App.  523, — ^holding  statute  must  be  specially 
pleaded  unless  contract  is  denied  and  statute  invoked  at  trial;  Engelhom  v. 
Reitlinger,  23  Jones  &  S.  485,  holding  pleadings  must  show  that  statute  was 
relied  on  as  a  defense;  Donaldson  v.  Newman,  9  Mo.  App.  235,  holding  question 
can  only  be  raised  by  a  special  plea;  Patterson  v.  Powell,  31  Misc.  250,  64  N.  Y. 
Supp.  43,  on  unsettled  condition  of  law  as  to  necessity  of  pleading  the  statute; 
Clement's  Appeal,  52  Conn.  464,  on  variety  of  methods  of  waiving  a  defense 
under  the  statute;  Bannatyne  v.  Florence  Mill  &  Min.  Co.  77  Hun,  289,  28  N.  Y. 
Supp.  334  (dissenting  opinion) ;  Groce  v.  Jenkins,  28  S.  C.  172,  6  S.  £.  352,— 
on  waiver  of  defense  under  statute  unless  there  was  special  plea  or  denial  of  con> 
tract. 

Criticized  in  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911,  30  Abb.  N.  C.  419 
(affirming  46  N.  Y.  S.  R.  668,  19  N.  Y.  Supp.  220) ;  Smith  v.  Slosson,  89  Hun, 
668,  36  N.  Y.  Supp.  647, — holding  defense  under  statute  unavailable  in  absence 
of  a  special  plea. 
Effect  of  plea  of  statute  of  frauds. 

Cited  in  Jones  v.  Field,  83  Ala.  445,  8  So.  893,  holding  it  requires  avoiding 
facts  to  be  produced  by  plaintiff. 
Competency  of  unpleaded  judgment  as  evidence  between  same  parties. 

Cited  in  Avery  v.  Starbuck,  24  Jones  &  S.  465,  4  N.  Y.  Supp.  630,  16  N.  Y. 
Civ.  Proc.  Rep.  396;  Fritz  v.  Tompkins,  18  Misc.  514,  41  N.  Y.  Supp.  986,— 4iolding 
it  conclusive  evidence  as  to  facts  actually  litigated;  Patterson  v.  Robinson, 
36  Hun,  622,  holding  it  competent  evidence  to  prove  like  facts;  Collins  v. 
Hydom,  135  N.  Y.  320,  32  N.  E.  69,  48  N.  Y.  S.  R.  370,  on  legal  effect  of  former 
judgment,  not  pleaded;  Badlam  v.  Springsteen,  41  Hun,  160,  on  conclusiveness 
of  truth  of  matters  thereby  determined. 

Averments  in  answer  equivalent  to  denial. 

Cited  in  Fleischmann  v.  Stern,  90  N.  Y.  110;  Rodgers  v.  Clement,  162  N.  Y. 
422,  76  A.  S.  R.  342,  56  N.  E.  901;  Smith  v.  Coe,  170  N.  Y.  162,  63  N.  E.  67; 
East  River  Electric  Light  Co.  v.  Clark,  45  N.  Y.  S.  R.  635,  18  N.  Y.  Supp.  463; 
Berry  v.  Rowley,  11  App.  Div.  396,  42  N.  Y.  Supp.  368;  Hand  v.  Miller,  68 
App.  Div.  126,  68  N.  Y.  Supp.  531;  Zwerling  v.  Annenberg,  38  Misc.  169,  77 
N.  Y.  Supp.  275;  Soper  v.  St.  Regis  Paper  Co.  38  Misc.  294,  77  N.  Y.  Supp. 
896, — ^holding  allegations  not  directly  controverting  material  averments  of  com- 
plaint are  no  substitute  for  a  formal  denial;  Atlman  v.  Cochrane,  131  App. 
Div.  233,  115  N.  Y.  Supp.  870,  holding  that  material  allegations  of  complaint 
are  not  controverted  by  allegations  inconsistent  therewith. 
Case  distinguished  on  second  trial. 

Cited  in  Thompson  v.  Norris,  11  Abb.  N.  C.  163,  on  possibility  of  its  being 
distinguished. 
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2S  AM.  KEP.  48,  NATIONAL  BANK  ▼.  SMITH,  66  N.  Y.  271. 
Relation  between  bank  and  depositor* 

Cited  in  reference  notes  in  20  A.  S.  R.  139;  27  A.  S.  R.  90,— on  relation 
between  depositor  and  bank;  33  A.  S.  R.  307,  on  bank's  relation  to  depositor  as 
to  general  deposit. 

General  and  special  bank  deposits. 

Cited  in  note  in  33  A.  S.  R.  226,  on  general  and  special  bank  deposits. 
Holder's  failure  to  pay  note  out  of  assets  In  his  hands  as  releasing  in- 
dorser. 

Cited  in  note  in  18  L.R.A.(N.S.)  539,  on  effect  of  holder's  failure  to  pay  note 
out  of  assets  in  his  hands  to  release  indorser. 
Application  of  bank  deposits  to  payment  of  demands. 

Cited  in  Merchants'  &  P.  Bank  v.  Meyer,  56  Ark.  499,  20  S.  W.  406,  holding 
bank,  at  which  note  was  payable,  not  bound  to  apply  insufficient  deposit  after 
maturity. 

Cited  in  reference  notes  in  25  A.  R.  415;  53  A.  S.  R.  590;  40  A.  S.  R.  665, — 
on  application  of  bank  deposits  to  payment  of  note;  21  A.  S.  R.  261,  on  payment 
of  note  made  by  depositor  payable  at  bank;  73  A.  S.  R.  79,  on  application  of 
payments. 

Cited  in  notes  in  19  A.  D.  421;  53  A.  S.  R.  414,— on  set-off  by  bank  against 
depositor. 

—  Effect  of  special  agreement  as  to  deposit. 

Cited   in   Straus  v.  Tradesmen's  Nat.  Bank,   122  N.  Y.  379,  25  N.  E.   372, 
holding  deposit,  accepted  under  special  agreement,  cannot  be  applied  to  demand 
due  bank. 
«- Rights  of  indorsers  and  sureties  affected  by  nonapplicatlon. 

Cited  in  National  Mahaiwe  Bank  v.  Peck,  127  Mass.  298,  34  A.  R.  368, 
holding  failure  of  bank  to  apply  any  deposit  existing  at  maturity  of  its  de- 
mands, does  not  work  a  discharge;  Davenport  v.  State  Bkg.  Co.  126  Ga.  136,  115 
A.  S.  R.  68.  8  L.R.A.(N.S.)  944,  54  S.  E.  977,  7  A.  &  E.  Ann.  Cas.  1000,  holding 
same  as  deposit,  expressly  shown  to  be  sufficient;  Citizens'  Bank  v.  Booze,  75  Mo. 
App.  189,  holding  same  whether  sufficient  or  not;  Far  Rockaway  Bank  v. 
Norton,  186  N.  Y.  484,  79  N.  E.  709;  People's  Bank  v.  Legrand,  103  Pa.  309, 
49  A.  R.  126,  40  Phila.  Leg.  Int.  367,  13  W.  N.  C.  317;  Citizens'  Bank  v.  Elliott, 
9  Kan.  App.  797,  59  Pac.  1102, — ^holding  failure  of  bank  to  apply  a  sufficient 
deposit,  after  maturity  of  its  demand,  does  not  work  a  discharge;  Bacon  v. 
Bacon,  94  Va.  686,  27  S.  E.  576,  holding  same  as  to  like  failure  both  as  to 
insufficient  deposit  at  maturity  and  as  to  subsequent  deposits;  Bank  of  Commerce 
V.  Humphrey,  6  S.  D.  415,  61  N.  W.  444,  holding  answer,  alleging  like  failure 
as  to  sufficient  deposit  after  maturity,  should  not  be  stricken  out  as  frivolous. 

Cited  in  note  in  116  A.  S.  R.  99,  on  duty  of  creditor  to  surety  where  he  has 
property   or  funds  of  principal   in  his  possession  such   as  where   a  bank   is 
creditor. 
'What  constitntes  appropriation  of  deposit  on  note  due  bank. 

Cited  in  note  in  8  L.R.A.(N.S.)  954,  on  what  constitutes  an  appropriation  of 
principal's  deposit  account  on  note  to  bank  on  its  failure. 
Right  to  affect  bank  deposit  by  special  agreement. 

Cited  in  T^^mb  v.  Morris,  118  Tnd.  179,  4  L.R.A.  111,  20  N.  E.  746,  sustaining 
ri^t  as  long  as  third  persons  are  not  prejudiced. 
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23  AM.  REP.  58,  SMITH  v.  NEW  YORK,   66  N.  Y.  205. 
Municipal  liability  for  condition  of  streets  and  other  works. 

Cited  in  Jenney  v.  Brooklyn,  120  N.  Y.  164,  24  N.  E.  274,  holding  reasonable 
care  is  required  of  city  in  construction  and  maintenance  of  water  mains;  Hunt 
V.  New  York,  109  N.  Y.  134,  16  N.  E.  320  (affirming  20  Jones  &  S.  198),  hold- 
ing like  care  required  of  city  in  allowing  steam  pipes  to  be  laid  in  streets; 
Frank  v.  Warsaw,  116  App.  Div.  618,  101  N.  Y.  Supp.  938,  holding  village  only 
bound  to  exercise  reasonable  care  in  permitting  maintenance  of  peanut  roaster 
on  street;  Beekman  v.  New  York,  18  Misc.  609,  41  N.  Y.  Supp.  990,  holding 
liability  of  city  for  nonconstitutional  defect  in  sidewalk  dependent  on  notice  or 
opportunity  for  discovery;  Lynch  v.  Buffalo,  6  Misc.  583,  27  N.  Y.  Supp.  303, 
holding  liability  may  be  fixed  by  proof  that  defect  had  existed  for  some  time. 

Cited  in  notes  in  30  A.  S.  R.  389,  on  negligence  and  not  injury  as  test  of 
municipal  liability  for  injury  by  defect  in  public  streets;  3  L.R^  267,  on 
rule  that  municipality  is  not  insurer  against  accidents  due  to  condition  of 
streets. 

—  As  to  liability  for  sewers  and  drains. 

Cited  in  Katzenstein  v.  Hartford,  80  Conn.  663,  70  Atl.  23,  13  A.  ft  K  Ann. 
Cas.  469;  Ebbeto  v.  New  York,  111  App.  Div.  364,  97  N.  Y.  Supp.  833,— hold- 
ing liability  is  dependent  on  proof  of  negligence;  Holzhausen  v.  New  York, 
116  App.  Div.  812,  102  N.  Y.  Supp.  145,  denying  duty  to  provide  against  extra- 
ordinary rain  falls;  Punsky  v.  New  York,  129  App.  Div.  658,  114  N.  Y.  Supp. 
66,  holding  city  not  liable  for  damages  caused  by  flooding  of  cellar,  from  natural 
flow  of  water  during  excessive  rainfall;  Daggett  v.  Cohoes,  5  Silv.  Sup.  Ct. 
183,  7  N.  Y.  Supp.  882,  27  N.  Y.  S.  R.  630,  sustaining  duty  to  exercise  ordi- 
nary care  to  discover  obstructions;  Schreiber  v.  New  York,  11  Misc.  566,  32  N. 
Y.  Supp.  744,  denying  liability  for  overflow  in  flood,  there  being  no  notice  of 
improper  construction  or  insufficiency;  Judas  v.  New  York,  65  Misc.  269,  105 
N.  Y.  Supp.  96,  denying  liability  for  overflow  in  flood  in  absence  of  evidence 
of  break  or  improper  maintenance,  or  defect  in  construction. 

Cited  in  notes  in  66  A.  D.  440,  on  liability  of  municipality  with  respect  to 
surface  water;  66  A.  D.  441,  on  liability  of  municipality  for  obstruction  of 
natural  stream;  24  A.  R.  656,  on  mimicipal  liability  for  damages  to  private 
property  by  overflow  of  sewers;  29  A.  S.  R.  740,  on  municipal  liability  for 
negligent  construction  of  sewers;  29  A.  S.  R.  741,  on  duty  of  municipality  to 
keep  sewers  in  repair;  61  L.R.A.  699,  on  duty  and  liability  of  municipality  as 
to  keeping  drains  unobstructed;  61  L.R.A.  702,  on  liability  of  municipality 
for  injuries  due  to  drains;  16  E.  R.  C.  625,  on  liability  of  mimicipal  corpora- 
tion in  respect  to  sewers. 

Distinguished  in  Evers  v.  Long  Island  City,  78  Hun,  242,  28  N.  Y.  Supp. 
825,  declaring  liability  for  overflow,  due  to  an  obstruction  of  which  there  was 
notice;  Talcott  v.  New  York,  58  App.  Div.  514,  69  N.  Y.  Supp.  360,  where  un- 
explained overflow  under  ordinary  conditions  was  held  to  be  evidence  of  negli- 
gence. 
Notice  to  municipality  of  defects  In  sewers. 

Cited  in  note  in  29  A.  S.  R.  741,  on  notice  to  municipality  of  defects  in 
sewers. 
liiability  of  municipal  corporations  for  exercise  of  discretionary  power. 

Cited  in  Burford  v.  Grand  Rapids,  53  Mich.  98,  51  A.  R.  106,  18  N.  W.  671, 
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holding  a  city  not  liable  to  traveler,  injured  by  coasters  using  streets  pursu- 
ant to  license  under  legislative  power. 

Cited  in  note  in  66  A.  D.  436,  on  liability  for  damages  where  city  ceases  to 
act  judicially  or  legislatively. 
—  In  reference  to  sewers  and  drains. 

Cited  in  Schreiber  v.  New  York,  11  Misc.  651,  32  N.  Y.  Supp.  744;  Fair  v. 
Philadelphia,  88  Pa.  309,  32  A.  R.  455,  6  W.  N.  C.  634,  36  Phila.  Leg.  Int.  116, 
8  Luzerne  Leg.  Reg.  224, — denying  liability  for  error  in  judgment  as  to  size 
or  plan  of  work. 

Cited  in  note  in  1  L.R.A.  298,  on  municipality's  discretionary  powers  to  con- 
struct sewers. 

Distinguished  in  Clark  v.  Rochester,  43  Hun,  271;  Seifert  v.  Brooklyn,  101 
N.  Y.  136,  64  A.  R.  664,  4  N.  E.  321, — ^holding  exemption  on  account  of  discre- 
tionary nature  of  power  cannot  justify  invasion  of  property. 

28   AM.  REP.   55,  BLAIR  ▼.  ERIE  R.   CO.   66  N.  Y.   313. 
Liability  of  carrier  to  nonpaylng  passenger. 

Cited  in  Sager  v.  Northern  P.  R.  Co.  166  Fed.  526,  holding  that  railroad  is 
liable  to  employee  of  circus  for  injury  caused  by  negligence  in  absence  of  ex- 
press contract  of  which  latter  had  knowledge;  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Miles,  40  Ark.  298,  48  A.  R.  10,  holding  traveler  on  drover's  pass  entitled  to 
same  rights  as  any  other  passenger;  Price  v.  Pennsylvania  R.  Co.  11  Pittsb. 
L.  J.  N.  S.  33;  Barker  v.  Chicago,  P.  &  St.  L.  R.  Co.  243  111.  482,  134  A.  S.  R. 
382,  26  L.R.A.(N.S.)  1058,  90  N.  E.  1057,— holding  that  railroad  is  liable  for 
injury  to  postal  clerk  caused  by  its  negligence;  Houston  &  T  C.  R.  Co.  v. 
Hampton,  64  Tex.  427,  declaring  liability  to  mail  clerk  for  injury  resulting 
from  negligence  of  employees. 

Cited  in  reference  note  in  24  A.  R.  467,  on  carrier's  liability  for  injury  to 
mail  agent. 

Cited  in  notes  in  2  A.  S.  R.  373;  21  L.  ed.  U.  S.  628, — on  liability  of  common 
carrier  for  injury  to  passenger  carried  free  or  riding  on  pass. 
Who  are  passengers. 

Cited  in  note  in  2  L.R.A.  166,  as  to  who  are  passengers. 
Status  of  expressman,  mail-clerks,  drovers,  etc.,  as  passengers. 

Cited  in  Libby  v.  Maine  C.  R.  Co.  85  Me.  34,  20  L.R.A.  812,  26  Atl.  943; 
Seybolt  v.  New  York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  562,  47  A.  R.  75  (affirming 
31  Him,  100),  holding  mail  clerk  entitled  to  protection  as  a  passenger;  Voight 
V.  Baltimore  &  0.  S.  W.  R.  Co.  79  Fed.  561 ;  Fordyce  v.  Jackson,  66  Ark.  594,  20 
S.  W.  628;  Davis  v.  Chesapeake  &  0.  R.  Co.  122  Ky.  528,  121  A.  S.  R.  481,  5 
L.R.A.(N.S.)  458,  92  S.  W.  339,  12  A.  &  E.  Ann.  Cas.  723,— holding  same  as  to 
an  express  messenger;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ketcham,  133  Ind. 
346,  36  A.  S.  R.  650,  19  L.R.A.  339,  33  N.  E.  116,  holding  same  as  to  a  mail 
clerk,  not  on  regular  run;  Brewer  v.  New  York,  L.  E.  &  W.  R.  Co.  124  N.  Y. 
59,  21  A.  S.  R.  647,  11  L.R.A.  483,  26  N.  E.  324,  holding  express  messenger 
is  a  passenger  and  entitled  to  recover  for  injuries  from  negligence;  Yarrington 
v.  Delaware  &  H.  Co.  143  Fed.  565,  holding  statute  deprived  mail  clerk  of 
rights  as  passenger. 

Cited  in  reference  note  in  36  A.  R.  458,  on  railway  mail  agent  as  passenger. 

Cited  in  notes  in  58  A.  S.  R.  358;  61  A.  S.  R.  99;  44  L.  ed.  U.  S.  661,— on 
express  messengers  as  passengon;  62  A.  S.  R.  520;  100  A.  S.  R.  883, — on  rela- 
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tion  of  express  companies  and  their  employees  to  other  carriers;  22  L-R-A. 
796,  on  rights  of  express  agents,  newsboys,  and  the  like  riding  on  pass  or  con- 
tract for  free  passage. 

Distinguished  in  Carpenter  v.  Boston  &  A.  R.  Co.  97  N.  Y.  494,  49  A.  R. 
540    (reversing  24  Hun,   104),  where  liability  to  passenger  for  acts  of  mail 
clerk  was  sustained. 
Liability  of  railway  company  as  oommon  carrier. 

Cited  in  reference  note  in  87  A.  S.  R.  228,  as  to  when  railway  company  is 
liable  as  common  carrier. 
Contracts  exempting  carriers  from  liability  for  negligence. 

Cited  in  Kenney  v.  New  York  C.  A  H.  R.  R.  Co.  126  N.  Y.  422,  26  N.  E.  626; 
ElUott  V.  New  York  C.  &  H.  R.  R.  Co.  33  N.  Y.  S.  R.  861,  11  N.  Y.  Supp.  691,— 
holding  exemption  in  favor  of  carrier  of  passengers  must  appear  in  express 
tenns;  Galloway  v.  Erie  R.  Co.  107  App.  Div.  210,  95  N.  Y.  Supp.  17;  Rubens 
V.  Ludgate  Hill  S.  S.  Co.  48  N.  Y.  S.  R.  732,  20  N.  Y.  Supp.  481,— holding 
same  as  to  exemption  in  favor  of  carriers  of  freight. 

Cited  in  notes  in  42  L.  ed.  U.  S.  690;  21  A.  8.  R.  652,— on  contracts  exempt- 
ing carrier  from  liability  for  negligence;  11  L.R.A.(N.S.)  439,  on  right  of 
railroad  company  to  avail  itself  of  contract  exempting  it  from  liability  for 
negligent  injury  to  sleeping  car  employees  or  others  sustaining  a  similar  rela- 
tion to  the  company. 

—  Agreement  with  master  or  third  persons  exempting  carriers. 

,  Cited  in  Long  v.  Lehigh  Valley  R.  Co.  66  C.  C.  A.  354,  130  Fed.  870,  holding 
express  messenger  chargeable  with  notice  of  company's  contract  with  rail- 
road; Seybolt  v.  New  York,  L.  K  &  W.  R.  Co.  95  N.  Y.  562,  47  A.  R.  75,— on 
binding  effect  on  servant  of  master's  contract  with  carrier. 

Distinguished  in  Griffen  v.  Manice,  166  N.  Y.  188,  82  A.  S.  R.  630,  52  LJLA. 
922,  59  N.  E.  925,  holding  a  tenant's  covenant  not  to  hold  landlord  for  negli- 
gence inapplicable  to  employee. 

Explained  in  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  305,  87  A. 
S.  R.  214,  65  L.R.A.  253,  61  N.  E.  678,  holding  a  porter's  contract  with  carrier 
may  impliedly  exempt  from  liability  for  negligence. 

—  Total  exemption. 

Cited  in  Odell  v.  New  York  C.  &  H.  R.  R.  Co.  18  App.  Div.  12,  45  N.  Y.  Supp. 
464  (dissenting  opinion),  on  exclusion  of  negligence  from  such  contract  with 
a  passenger. 

28   AM.   REP.    60,   SBflTH  v.   RYAN,    66   N.   Y.    852. 
Extension  of  limitations  by  giving  new  or  collateral  obligations. 

Cited  in  Adams  v.  Tucker,  6  Colo.  App.  393,  40  Pac.  783,  holding  giving  of 
own  note  with  right  to  apply  proceeds,  effective  as  a  part  payment. 

—  Effect  of  transfer  of  third  persons'  obligation  as  payment. 

Cited  in  Hitchcock  v.  Wiltsie,  6  Dem.  255,  holding  transfer  of  mortgage  in 
payment  operates  same  as  if  it  were  cash;  Miller  v.  Magee,  17  N.  Y.  S.  R.  547, 
2  N.  Y.  Supp.  156,  holding  delivery  of  life  insurance  policy  as  security  extend- 
ed notes  for  six  years;  Acker  v.  Acker,  81  N.  Y.  143,  holding  like  act  would 
extend  a  mortgage  for  twenty  years;  Wolford  v.  Cook,  71  Minn.  77,  70  A.  S. 
R.  315,  73  N.  W.  706,  holding  transfer  of  notes  and  mortgages  did  not  operate 
as  pa3rment  as  of  date  of  realization;  Atwood  v.  Lammers,  97  Minn.  214,  106 
N.  W.  310,  holding  same  as  to  notes  and  shares  of  stock;  Brown  v.  Latham, 
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58  N.  H.  30,  42  A.  R.  568,  holding  same  as  to  notes,  accounts,  and  chattels; 
Wanamaker  &  Brown  v.  Plank,  117  111.  App.  327,  holding  holder  of  collateral 
note  not  agent  of  debtor  for  purposes  of  acknowledgment  of  debt;  Bouton  v. 
Hill,  4  App.  Div.  251,  38  N.  Y.  Supp.  498,  on  effect  of  transfer  of  note  as  a 
payment  as  of  date  of  delivery. 

Distinguished  in  Lawrence  v.  Baker,  44  Hun,  582,  where  transfer  of  debtor's 
own  note  was  held  to  be  a  mere  written  acknowledgment  or  promise. 

Criticized   in   Buffinton   v.  Chase,   152  Mass.   534,  10  LJLA.  123,  25  N.  E. 
977,  holding   collections  on   collateral   are   regarded   as   payments   as   of  time 
money  is  received. 
Acknowledgment  snfDeient  to  suspend  limitations. 

Cited  in  De  Freest  ▼.  Warner,  30  Hun,  94;  McCahill  v.  Mehrbach,  37  Hun, 
504, — ^holding  code  merely  requires  written  evidence  of  facts  showing  conunon- 
law  acknowledgment. 

—  Payment  on  collateral. 

Cited  in  note  in  12  LJt.A.(N.S.)  1033,  on  effect  of  payment  on  security  held 
as  collateral  to  stay  running  of  statute  against  principal  obligation. 
Removal  of  bar  of  limitations. 

Cited  in  reference  note  in  70  A.  S.  R.  319,  on  removal  of  bar  of  limitations. 

—  By  act  of  creditor. 

Cited  in  reference  note  in  86  A.  S.  R.  573,  on  stopping  of  running  of  limi- 
tations or  removal  of  bar  by  act  of  creditor. 
Part  payment  tolling  limitations. 

Cited  in  Crow  v.  Gleason,  141  N.  Y.  489,  36  N.  E.  497;  Burdick  v.  Hicks, 
29  App.  Div.  205,  51  N.  Y.  Supp.  789, — holding  circumstances  must  warrant 
jury  in  finding  an  implied  promise  to  pay  balance;  First  Nat.  Bank  v.  Smith. 
26  Hun,  221,  upholding  necessity  of  payment  on  original  debt  from  which  in- 
tention to  renew  may  be  implied;  Brooklyn  Bank  v.  Bamaby,  197  N.  Y.  210,  27 
LJl.A.(N.S.)  843,  90  N.  E.  834  (dissenting  opinion),  on  sale  of  securities  by 
pledgee  and  application  of  proceeds  on  note  as  amounting  to  partial  payment 
suflBcient  to  stay  statute  of  limitations. 
Authority  to  toll  limitations. 

Cited  in  Kelly  v.  Weber,  27  Hun,  8;  Murdock  v.  Robinson,  71  Hun,  320,  25 
N.  Y.  Supp.  120;  Blake  v.  Clausen,  16  Misc.  400,  38  N.  Y.  Supp.  514,  25  N.  Y. 
Civ.  Proc.  Rep.  310, — ^holding  power  exists  only  in  person,  sought  to  be  charged, 
or  his  agent,  authorized  for  that  purpose;  Kelly  v.  Weber,  27  Hun,  8;  Hunt- 
ington V.  Chesmore,  60  Vt.  566,  15  Atl.  173, — ^holding  agent  must  be  authorized 
to  perform  the  very  act  in  question. 

Distinguished  in  Littlefield  v.  Littlefield,  91  N.  Y.  203,  43  A.  R,  663,  where 
facts  did  not  show  that  agent  had  authority. 
—Joint  debtors. 

Cited  in  Bender  v.  Blessing,  82  Hun,  320,  31  N.  Y.  Supp.  481,  holding  ex- 
press authority  necessary  to  make  acts  of  joint  and  several  comaker  binding; 
McMulIen  v.  Rafferty,   24  Hun,   363,   holding  either  authority  or   ratification 
necessary  to  make  acts  of  maker  of  non-negotiable  note  binding  on  indorser. 
Acceptance  of  third  person's  note  as  a  satisfaction  of  debt. 

Cited  in  Manchester  v.  Braedner,  107  N.  Y.  346,  1  A.  8.  R.  829,  14  N.  E. 
405,  on  effect  of  giving  orders  on  third  person  as  security;  Williams  v.  Ayles- 
worth,  4  Silv.  Sup.  Ct.  44,  7  N.  Y.  Supp.  Ill    (dissenting  opinion),  on  pre- 
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sumption  as  to  satisfaction;  Candee  v.  Fordham  Stone  Renovating  Co.  12G 
App.  Div.  15,  110  N.  Y.  Supp.  355  (dissenting  opinion),  on  acceptance  of  note 
or  draft  for  debt  as  not  presumed  to  be  in  satisfaction. 

28  AM.  REP.  65,  SHADER  v.  RAHiWAY  PASS.  ASSUR.  CO.  66  N.  T. 

441. 
Construction  of  accident  policy  as  to  exceptions  therein. 

Cited  in  Pyne  v.  Mutual  Acci.  Co.  2  Dauphin  Co..  Rep.  110;  Mossop  v.  Con- 
tinental Casualty  Co.  137  Mo.  App.  399,  118  S.  W.  680,— to  the  point  that  if 
insured  under  accident  policy  is  injured  while  in  excepted  state  or  doing  ex- 
cepted act,  company  is  not  liable. 
Conditions  as  to  intoxication  in  policies  of  Insurance. 

Cited  in  Campbell  v.  Fidelity  A  C.  Co.  109  Ky.  661,  60  S.  W.  492,  holding 
imder  terms  of  policy,  holder  was  not  insured  while  intoxicated. 

Cited  in  notes  in  9  A.  S.  R.  176;  3  L.R.A.  486,— on  effect  of  provision  making 
life  policy  void  if  death  occur  while  insured  is  intoxicated;   15  L.RJ^.(N.S.) 
210,  on  scope  and  effect  of  provisions  in  insurance  policy  as  to  injuries  received 
while  intoxicated,  or  resulting  from  use  of  intoxicants. 
Reasonableness  of  provisions  in  accident  policies. 

Cited  in  Carr  v.  Pacific  Mut.  L.  Ins.  Co.  100  Mo.  App.  602,  76  S.  W.  180,  up- 
holding provision  for  nonliability  in  case  of  injury  directly  or  indirectly  from 
disease  or  infirmity;  Furry  v.  General  Acci.  Ins.  Co.  80  Vt.  526,  15  L.R^(N.S.) 
206,  68  Atl.  655,  13  A.  A  E.  Ann.  Cas.  515,  holding  same  as  to  provision  for 
nonliability  for  injuries  while  under  influence  of  intoxicants. 

2S  AM.  REP.  60,  ENGLISH  v.  DEIiAWARE  &  H.  CANAIi  CO.  66  N.  Y. 

454. 
Liability  of  railroad  company  for  tortious  act  of  conductor. 

Cited  in  reference  note  in  2  A.  S.  R.  154,  on  liability  of  railroad  company 
for  negligent  or  wrongful  acts  of  conductor. 
Right  of  passenger  to  resist  unlawful  expulsion. 

Cited  in  Billinger  v.  Clyde  S.  S.  Co.  158  Fed.  511,  holding  passenger  may 
remain  on  vessel  on  unlawful  refusal  to  honor  ticket  on  ground  of  his  color; 
Jacobs  V.  Third  Ave.  R.  Co.  71  App.  Div.  199,  75  N.  Y.  Supp.  679,  holding  street 
railway  passenger  with  transfer  punched  at  wrong  time  could  not  be  lawfully 
ejected;  Ray  v.  Cortland  A  H.  Traction  Co.  19  App.  Div.  530,  46  N.  Y.  Supp. 
521,  denying  right  to  eject  street  railway  passenger  with  transfer  issued  as  a 
stop  over  ticket;  Carmody  v.  St.  Louis  Transit  Co.  122  Mo.  App.  338,  99  S.  W. 
495,  holding  street  railway  passenger  could  resist  ejection  by  conductor  in  error 
as  to  mutilation  of  transfer;  Louisville,  N.  A.  A  C.  R.  Co.  v.  Wolfe,  128  Ind. 
347,  25  A.  S.  R.  436,  27  N.  E.  606,  holding  railroad  passenger  may  resist  ejec- 
tion to  reasonable  extent  on  demand  for  fare,  once  paid;  New  York,  L.  £.  A 
W.  R.  Co.  V.  Winter,  143  U.  S.  60,  36  L.  ed.  71,  12  Sup.  Ct.  Rep.  366,  holding 
railroad  passenger  with  punched  ticket  instead  of  stop  over  check,  may  use  re- 
sistance sufficient  to  denote  removal  by  compulsion;  Erie  R.  Co.  v.  Littell,  63 
C.  C.  A.  44,  128  Fed.  546,  holding  same  as  to  railroad  passenger,  given  an  in- 
valid ticket  by  agent;  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Russ,  6  C.  C.  A.  597, 
18  U.  8.  App.  279,  57  Fed.  822,  holding  same  as  to  railroad  passenger,  tender- 
ing  a  mileage  ticket,  erroneously  asserted  to  have  been  transferred;  Breen  v< 
8t  Louis  Transit  Co.  108  Mo.  App.  443,  83  S.  W.  998,  holding  same  as  to 
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street  railway  passenger  tendering  coin,  erroneously  asserted  to  be  counter- 
feit; Dancey  v.  Grand  Trunk  R.  Ck).  19  Ont.  App.  Rep.  664,  holding  that  pas- 
senger rightfully  on  train  may  resist  expulsion  and  recover  damages  if  forcibly 
expelled. 

Cited  in  reference  notes  in  80  A.  D.  290,  on  resistance  by  person  whom  con 
ductor  attempted  to  eject  from  moving  train;  25  A.  S.  R.  441,  on  passenger's 
right  to  resist  expulsion. 

Cited  in  note  in  126  A  S.  R.  729,  as  to  right  of  passenger  to  forcibly  resist 
unlawful  ejection. 

Distinguished  in  Monnier  v.  New  York  C.  &  H.  R.  R.  Co.  176  N.  Y.  281,  96 
A  S.  R.  619,  62  L.R.A  367,  67  N.  E.  669  (reversing  70  App.  Div.  406,  75  N.  Y. 
Supp.  621),  holding  inability  to  procure  ticket  at  station  does  not  justify  re- 
sistance by  railroad  passenger;  Peabody  v.  Oregon  R.  &  Nav.  Co.  21  Or.  121, 
12  L.R.A.  823,  26  Pac.  1053,  holding  railroad  passenger  with  an  irregular  draw- 
back check  could  not  resist  ejection;  Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co, 
64  Wis.  234,  41  A.  R.  23,  11  N.  W.  482,  holding  railroad  passenger  with  trip 
check  instead  of  stop-over  ticket  may  be  lawfully  ejected. 
Damages  for  unlawful  ejection  from  a  public  conveyance. 

Cited  in  Brown  v.  Memphis  &  C.  R.  Co.  7  Fed.  61,  holding*  unnecessary  resist- 
ance of  unlawful  ejection  from  railroad  car  mitigates  damages;  Pullman's  Pal- 
ace-Car Co.  V.  King,  39  C.  C.  A.  673,  99  Fed.  380,  on  converse  of  foregoing 
rule. 

2S  AH.   'REP.   73,  DeWITT  ▼.  EliMIRA  NOBIiES  BfFO.  CO.   66  N.  Y. 

450. 
Jurisdiction  of  actions  relating  to  patents. 

Cited  in  Wise  v.  Tube  Bending  Mach.  Co.  194  N.  Y.  272,  87  N.  E.  430;  Schal- 
kenbach  y.  National  Ventilating  C6.  129  App.  Div.  389,  113  N.  Y.  Supp.  362,— 
holding  that  Federal  courts  have  exclusive  jurisdiction  over  infringements  of 
patents. 

Cited  in  note  in  1  L.R.A  314,  on  jurisdiction  over  cases  arising  under  pat- 
ent laws  of  Congress. 
—  Jurisdiction  of  state  courts. 

Cited  in  ContinenUl  Store  Service  Co.  v.  Clark,  100  N.  Y.  361,  3  N.  E.  336, 
7  N.  Y.  Civ.  Proc  Rep.  183  (affirming  1  How.  Pr.  N.  S.  497),  denying  power  to 
restrain  use  of  patent  pending  contract  action;  Childs  v.  Tuttle,  64  Hun,  67, 
7  N.  Y.  Supp.  69,  denying  power  to  enjoin  prosecution  of  infringement  suits 
in  Federal  court;  Annin  v.  Wren,  44  Hun,  352,  upholding  power  to  determine 
right  to  invention  as  to  piece  of  property,  wrongfully  diverted  by  employee. 
Mutual  rights  of  co-owners  of  patent. 

Cited  in  Pusey  &  J.  Co.  v.  Miller,  61  Fed.  401;  Lalance  &  G.  Mfg.  Co.  v.  Na- 
tional Enameling  .&  Stamping  Co.  108  Fed.  77, — holding  one  co-owner  may  con- 
vey right  to  use  and  vend  article  as  against  other  owners;  Marsh  v.  Newark 
Heating  &  Ventilating  Mach.  Co.  67  N.  J.  L.  36,  29  Atl.  481,  denying  liability 
for  individual  use  of  the  patented  invention;  Qates  v.  Eraser,  9  HI.  App.  624, 
to  point  that  license  of  one  of  several  owners  in  common  of  letters  patent  con- 
fers right  of  all;  Battin  v.  Martin,  10  Lane.  L.  Rev.  209,  holding  that  joint 
owners  of  patent  are  not  partners  and  right  of  contribution  does  not  exist  as 
between  them;  Smith  v.  Shallow,  18  Pa.  Dist.  R.  966,  holding  that  one  joint 
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owner  of  patent  cannot  recover  against  another  for  contribution  of  profits  in 

absence  of  special  agreement. 

Implied  right  to  compensation  for  nse  of  patent. 

Cited  in  Deane  ▼.  Hodge,  35  Minn.  146,  59  A.  R.  321,  27  N.  W.  917,  holding 
right  to  use  patent  may  be  subject  of  an  implied  contract. 

IS  AM.  REP.   76,  AIiKXANDX»  T.  GKRMAKIA  F.  INS.  CO.   66  N.  T. 
464. 

Construction  of  policy  as  to  vacancy  or  occupancy  of  building. 

Cited  in  reference  note  in  34  A.  S.  R.  698,  on  condition  in  policy  against 
premises  becoming  'Vacant  and  unoccupied." 

Cited  in  note  in  28  A.  R.  230,  on  construction  of  ''occupancy"  as  applied  to 
insured  buildings. 
Warranties  in  insurance. 

Cited  in  Glens  Falls  Portland  Cement  Go.  v.  Travelers'  Ins.  Co.  11  App.  Div. 
411,  42  N.  Y.  Supp.  285;  Chrisman  v.  SUte  Ins.  Co.  16  Or.  283,  18  Pac  466,— 
holding  character  as  warranties  established  by  express  incorporation  into  policy. 

Cited  in  reference  note  in  27  A.  R.  86,  on  warranty  of  occupation  in  insur- 
ance policy. 
—  Effect  on  waiver  or  estoppel  of  insurer. 

Cited  in  note  in  16  L.R.A.(N.S.)   1260,  on  effect  of  warranty  in  application 
or  policy  on  waiver  or  estoppel  of  insurer. 
I>escription8  in  insurance  policies  as  warranties. 

Cited  in  Burleigh  v.  Gebhard  F.  Ins.  Co.  90  N.  Y.  220,  holding  words  "de- 
tached at  least  one  hundred  feet"  were  a  warranty;  Aiple  v.  Boston  Ins.  Co. 
92  Minn.  337,  100  N.  W.  8,  holding  same  as  to  words  "occupied  as  a  dwelling; 
Maher  v.  Hibernia  Ins.  Co.  67  N.  Y.  283,  on  same  point;  Baker  v.  German  F. 
Ins.  Co.  124  Ind.  490,  24  N.  E.  1041,  holding  same  as  to  words  "occupied  as  a 
hotel,  with  bar  and  billiard  room  attached  ;**  Boyd  v.  Vanderbilt  Ins.  Co.  90 
Tenn.  212,  25  A.  S.  R.  676,  16  S.  W.  470,  holding  same  as  to  word  "occupied  by 
good  tenants;"  Wolff  v.  Oswego  k  0.  Ins.  Co.  6  N.  Y.  S.  R.  548,  holding  same 
as  to  words  "occupied  as  a  saloon,  dwelling  house,  tailor  shop  and  hall;"  Sun 
Mut.  Ins.  Co.  V.  Texarkana  Foundry  ft  Mach.  Co.  4  Tex.  App.  Civ.  Cas.  (Will- 
son)  50,  15  S.  W.  34,  holding  stipulation  as  to  future  occupancy  was  a  warran- 
ty; Royal  Ins.  Co.  v.  Lubelsky,  86  Ala.  530,  5  So.  708,  on  nonestablishment  of 
warranty  by  a  use  of  words  "when  completed  to  be  occupied  as  private  dwell- 
ing." 

Distinguished  in  Woodruff  v.  Imperial  F.  Ins.  Co.  83  N.  Y.  133,  holding  de- 
scription of  premises  as  a  dwelling  under  survey   in  application  was  not  a 
warranty  as  to  occupation. 
Effect  of  breach  of  warranty  on  policies  of  insurance. 

Cited  in  Donley  v.  Glens  Falls.  Ins.  Co.  100  App.  Div.  69,  91  N.  Y.  Supp. 
302  (dissenting  opinion),  on  avoidance  of  policy  regardless  of  materiality;  Moore 
V.  Phcenix  Ins.  Co.  62  N.  H.  240,  13  A.  S.  R.  556;  Couch  v.  Farmers'  F.  Ins. 
Co.  QC  App.  Div.  367,  72  N.  Y.  Supp.  95, — holding  breach  of  warranty  as  to 
vacancy  avoided  policy  regardless  of  reoccupancy  before  fire. 

Cited  in  reference  note  in  25  A.  S.  R.  680,  on  effect  of  misreperesentation  in 
insurance  policy. 
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i&rti^ipel  of  Uumrer  by  agent's  oonducst. 

Cited  in  note  in  29  A.  R.  777,  on  estoppel  of  insurer  by  conduct  of  agent 
Effect  of  ai^ent's  knowledge  In  reference  to  Insured  property. 

Cited  in  Commercial  Union  Assur.  Co.  v.  Dunbar,  7  Tex.  Civ.  App.  418,  26 
S.  W.  628,  holding  an  agent's  knowledge  of  vacancy  and  character  of  occupants 
was  not  waiver  of  a  vacancy  clause;  Harris  v.  North  American  Ins.  Co.  190 
Mass.  361,  4  L.R.A.(N.S.)  11.37,  77  N.  E.  493,  holding  an  agent's  knowledge 
that  house  was  in  process  of  construction  rendered  condition  as  to  subsequent 
vacancy  inapplicable;  Miaghan  v.  Hartford  F.  Ins.  Co.  12  Hun,  321,  on  in- 
effectiveness of  agent's  knowledge  to  destroy  warranty. 

Distinguished  in  Woodruff  v.  Imperial  F.  Ins.  Co.  83  N.  Y,  133,  holding 
agent's  knowledge  of  vacancy  was  waiver  of  provision  requiring  special  in- 
dorsement on  policy. 

£ffect  of  agent's  nmking  ont  application  for  insurance. 

Cited  in  note  in  9  A.  S.  R.  233,  on  applications  for  insurance  made  out  by 
agents. 

Insurance  agent  as  agent  of  assured. 

Cited  in  notes  in  20  L.R.A.  282,  as  to  when  insurance  agent  is  agent  of  as- 
sured as  to  filling  in  application;  20  L.R.A.  285,  as  to  when  insurance  agent  is 
agent  of  assured  as  to  waiver  of  conditions  in  policy. 
Stipulations  as  to  agency  of  solicitor  for  insured. 

Cited  in  Wilkens  v.  Mutual  Reserve  Fund  Life  Asso.  54  Hun,  294,  7  N.  Y. 
Supp.  589,  upholding  provisions  in  life  certificate  that  insured  assumed  acts  of 
agent  in  making  out  application;  Wilber  v.  Williamsburgh  City  F.  Ins.  Co. 
122  N.  Y.  439,  25  N.  E.  926,  holding  parties  to  fire  policy  may  agree  that  a 
third  person  in  negotiations  should  act  as  insured's  agent;  South  Bend  Toy 
Mfg.  Co.  v.  Dakota  F.  k  M.  Ins.  Co.  2  S.  Dak.  17,  48  N.  W.  310,  holding  un- 
known provision  in  fire  policy  making  procurer  agent  of  insured  was  not  bind- 
ing prior  to  acceptance  of  policy;  Allen  v.  German  American  Ins.  Co.  123  N. 
Y.  6,  25  N.  £.  309,  upholding  provision  in  fire  policy  that  insured  assumed  acts 
of  agent  in  all  matters;  Bell  v.  Lycoming  F.  Ins.  Co.  19  Hun,  238,  on  unset- 
tled condition  of  law  as  to  effect  of  provisions  of  this  character;  Brown  v. 
Supreme  Court,  I.  0.  F.  34  Misc.  556,  70  N.  Y.  Supp.  397,  holding  agent  to 
receive  dues  represents  benefit  society  notwithstanding  a  constitutional  provi- 
sion to  the  contrary;  Dimick  v.  Metropolitan  L.  Ins.  Co.  69  N.  J.  L.  384,  62 
LJI.A.  774,  55  Atl.  291,  holding  provisions,  in  application  for  life  insurance,  as 
to  agency  of  those  filling  in  blanks  were  at  least  a  limitation  on  powers;  Wei- 
dert  V.  State  Ins.  Co.  19  Or.  261,  20  A.  S.  R.  809,  24  Pac.  242,  on  effectiveness 
of  limitations  on  agent's  powers,  when  clearly  expressed  and  fairly  made. 

Cited  in  note  in  77  A.  D.  726,  on  effect  of  stipulations  seeking  to  make  agent 
of  insurer  agent  of  assured. 

Distinguished  in  Citizens'  F.  Ins.  Co.  t.  Swartz,  21  Misc.  671,  47  N.  Y.  Supp. 
1107,  holding  special  agreement  unnecessary  to  permit  repudiation  of  subse- 
quent acceptance  of  premium,  by  mere  broker;  Sternaman  v.  Metropolitan  L. 
Ins.  Co.  170  N.  Y.  13,  88  A.  S.  R.  625,  57  L.R.A.  318,  62  N.  E.  763,  denying  ef- 
fectiveness of  agreement,  in  application  for  life  insurance,  that  examiner  was 
agent  of  insured. 

Explained  in  Bernard  v.  United  L.  Ins.  Asso.  17  Misc.  115,  39  N.  Y.  Supp. 
329,  holding  stipulation  in  application  for  life  policy  that  solicitor  was  acting 
for  insured  inapplicable  to  persons  acting  within  authority. 


Digitized  by 


Google 


23  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  Sl« 

Limited  in  Smith  v.  Home  Ins.  Co.  47  Hun,  30,  holding  stipulation  in  fire 
policy  that  procurer  acted  for  insured  in  all  matters  ineffective  to  avoid  con- 
sequences of  unrequired  disclosures;  Von  Wein  v.  Scottish  Union  &  Nat.  Ins. 
Co.  20  Jones  &  S.  490,  holding  stipulation  inapplicable  to  cancelation  of  in- 
surance through  agent;  Putnam  y.  Commonwealth  Ins.  Co.  18  Blatchf.  368, 
4  Fed.  753;  Whited  v.  Germania  F.  Ins.  Co.  76  N.  Y.  415,  32  A.  R.  330  (affirm- 
ing 13  Him,  191), — holding  stipulation  cannot  operate  so  as  to  deprive  contract 
of  mutuality. 

Criticized  in  Murphy  v.  Independent  Order,  S.  &  D.  J.  A.  77  Miss.  830,  50 
L.R.A.  111,  27  So.  624,  holding  a  subordinate  lodge  was  agent  of  grand  lodge 
for  collection  of  assessments  notwithstanding  provision  in  by-law  to  the  con- 
trary; Supreme  Lodge  K.  P.  v.  Withers,  177  U.  S.  260,  44  L.  ed.  762,  20  Sup. 
Ct.  Rep.  611,  holding  provision  ineffective  to  make  local  secretary  the  agent 
for  insured 

Cited  as  overruled  in  Broadhead  v.  Lycoming  F.  Ins.  Co.  14  Hun,  452,  deny- 
ing like  effectiveness  to  avoid  consequences  of  notice  as  to  condition  of  title; 
Chase  v.  People's  F.  Ins.  Co.  14  Hun,  456,  holding  provision  in  fire  policy 
making  procurer  the  agent  of  insured  as  to  all  matters  inoperative  to  avoid 
effect  of  notice  of  vacancy. 

25  AM.  REP.   80,  BAKER  ▼.  BRAKE,   66  N.  T.   518. 
Relation  between  stockbroker  and  customer. 

Cited  in  Richardson  v.  Shaw,  209  U.  S.  365,  52  L.  ed.  835,  28  Sup.  Ct.  Rep. 
512,  holding  broker  is  not  technically  but  essentially  a  pledgee;  Re  Swift,  105 
Fed.  493,  holding  relation  of  pledgee  and  pledgor  does  not  exist  in  Massachu- 
setts; Re  Boiling,  147  Fed.  786;  Skiff  y.  Stoddard,  63  Conn.  198,  21  L.R.A.  102, 

26  Atl.  874;  Qruman  v.  Smith,  81  N.  Y.  25  (reversing  12  Jones  &  S.  389) ;  Gillett 
v.  Whiting,  120  N.  Y.  402,  24  N.  E.  790;  Douglas  v.  Carpenter,  17  App.  Div.  329, 
46  N.  Y.  Supp.  219;  Rothschild  v.  Allen,  90  App.  Div.  233,  86  N.  Y.  Supp.  42; 
Clappe  V.  Taylor,  125  App.  Div.  605,  109  N.  Y.  Supp.  1072,— holding  relation  of 
pledgee  and  pledgor  exists;  Content  v.  Banner,  184  N.  Y.  121,  76  N.  E.  913,  6 
A.  &  E.  Ann.  Cas.  106,  holding  same,  though  broker  advanced  all  margins;  Knight 
V.  Hallinger,  38  N.  J.  Eq.  223,  42  Atl.  1045,  on  nature  of  relation  between  broker 
and  customer;  Weston  v.  Jordan,  168  Mass.  401,  47  N.  E.  133,  on  duty  of  broker 
to  always  have  on  hand  sufficient  shares  to  meet  purchase. 

Cited  in  notes  in  75  A.  D.  315,  on  legal  relation  of  stockbroker  to  client;  74 
A.  S.  R.  472,  on  relation  of  pledgeor  and  pledgee  between  broker  and  clients 
purchasing  on  margins. 

Criticized  in  Covell  v.  Loud,  135  Mass.  41,  46  A.  R.  446,  holding  relation  of 
pledgee  and  pledgor  does  not  exist. 
Conversion  by  pledgee. 

Cited  in  Usher  v.  Van  Vranken,  48  App.  Div.  413,  63  N.  Y.  Supp.  104,  holding 
sale,  without  demand  and  notice,  is  a  conversion;  Kilpatrick  v.  Dean,  15  Daly, 
182,  4  N.  Y.  Supp.  703,  19  N.  Y.  S.  R.  837,  3  N.  Y.  Supp.  60,  on  sale  contrary 
to  terms  of  pledge  as  a  conversion. 
—  By  broker  carrying  securities  on  margins. 

Cited  in  Gillett  v.  Whiting,  120  N.  Y.  402,  24  N.  E.  790;  Clappe  v.  Taylor, 
125  App.  Div.  605,  109  N.  Y.  Supp.  1072,— holding  sale,  without  demand  and  no- 
tice, is  a  conversion;  Gruman  v.  Smith,  12  Jones  &  S.  389,  holding  same  as  to 
sale  without  notice;  Douglas  v.  Carpenter,  17  App.  Div.  329,  45  N.  Y.  Supp.  219, 
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holding  same  as  to  any  disposition  depriving  pledgor  of  right  to  immediate  po8> 
session. 

Necessity  of  demand  and  notice  by  pledgee  before  sale. 

Cited  in  note  in  121  A.  S.  R.  201,  on  necessity  of  demand  and  notice  by  pledgee 
of  corporate  stock  before  sale. 
Duty  of  brolcer  as  to  notice  before  closing  out  margin  dealings. 

Cited  in  McGinnis  v.  Smythe,  18  Jones  ft  S.  103,  holding  a  particular  notice 
insufficient. 

Cited  in  note  in  43  L.R.A.  753,  on  necessity  of  demand  and  notice  to  pledgeor 
before  converting  pledged  stock  held  as  security  for  advances. 
Competency  of  custom  to  affect  contracts. 

Cited  in  Simis  v.  New  York,  L.  E.  A  W.  R.  Co.  1  Misc.  179,  20  N.  Y.  Supp. 
639,  48  N.  Y.  S.  R.  687,  denying  competency  to  add  to  obligation  of  unambiguous 
contract;  Hopper  v.  Sage,  112  N.  Y.  630,  8  A.  S.  R.  771,  20  N.  E.  350,  denying 
competency  to  alter  obligation  in  like  contract;  Chu  Pawn  v.  Irwin,  82  Hun, 
607,  31  N.  Y.  Supp.  724,  on  same  point. 

Cited  in  notes  in  75  A.  D.  326,  on  usages  of  stockbrokers  in  dealing  with 
clients;  11  A.  S.  R.  632,  on  proof  of  custom  or  usage  to  contravene  rule  of  law 
or  to  alter  or  contradict  terms  of  unambiguous  contract. 
liimltation  of  stockbroker's  liability  by  special  contract. 

Cited  in  note  in  75  A.  D.  323,  on  limitation  of  stockbroker's  liability  by  spe« 
cial  contract  with  client. 
Special  contracts  as  to  disposition  of  pledges. 

Cited  in  Hiscock  v.  Varick  Bank,  206  U.  S.  28,  51  L.  ed.  945,  27  Sup.  Ct.  Rep. 
681,  upholding  provision  that  pledgee  could  buy  at  own  sale  held  without  notice 
or  demand;  Toplitz  v.  Bauer,  34  App.  Div.  526,  55  N.  Y.  Supp.  29;  Re  Mayer, 
85  C.  C.  A.  200,  157  Fed.  836, — ^upholding  provision  for  public  or  private  sale 
without  demand  or  notice;  Re  Mertens,  75  C.  C.  A.  548,  144  Fed.  818,  upholding 
like  agreement  with  provision  that  pledgee  could  become  the  purchaser. 

Cited  in  note  in  32  A.  S.  R.  730,  on  right  to  make  special  contract  as  to  dis* 
position  of  collateral  security  or  pledge. 
Right  of  broker  to  commissions  on  unauthorized  sales. 

Cited  in  reference  note  in  38  A.  S.  R.  807,  on  right  of  broker  to  commissions  on 
unauthorized  sales. 
Compulsory  sales  by  stockbrokers. 

Cited  in  note  in  75  A.  D.  324,  on  compulsory  sale  by  stockbrokers. 
Purchaser's  remedy  against  broker  converting  stock. 

Cited  in  note  in  74  A.  S.  R.  480,  on  purchaser's  remedy  against  broker  con- 
verting stock. 

Measure  of  damages  for  conversion. 

Cited  in  Toplitz  v.  Bauer,  361  N.  Y.  325,  55  N.  E.  1059  (affirming  34  App.  Div. 
526,  55  N.  Y.  Supp.  29),  holding  for  conversion  of  life  policy  by  improper  sur- 
render measure  was  present  value  of  policy  with  interest  and  not  the  surrender 
value;  Spencer  v.  McManus,  6  Misc.  267,  27  N.  Y.  Supp.  896,  holding  cost  to 
replace  plus  special  damages  and  not  selling  price  is  proper  recovery  for  injury 
to  goods. 
—  Stock  and  fluctuating  property. 

Cited  in  Galigher  v.  Jones,  129  U.  S.  193,  32  L.  ed.  658,  9  Sup.  Ct.  Rep.  335; 
Dimock  v.  United  States  Nat.  Bank,  56  N.  J.  L.  296,  39  A.  8.  R.  643,  25  Atl.  926; 
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Wright  V.  Bank  of  Metropolis,  8  How.  Pr.  N.  S.  204;  Burhorn  v.  Lockwood,  71 
App.  Div.  301,  75  N.  Y.  Supp.  828, — holding  difference  between  price  at  conver- 
sion and  highest  price  within  reasonable  time  thereafter  may  be  recovered;  Citi- 
zens' Street  R.  Co.  v.  Robbins,  144  Ind.  671,  42  N.  E.  916,  holding  highest  value 
between  time  of  conversion  and  reasonable  time  thereafter  to  replace  stock  is 
rule  when  conversion  was  by  mistake  or  omission ;  Rivinus  v.  Langford,  33  L.RJL 
260,  21  C.  C.  A.  581,  45  U.  S.  App.  79,  76  Fed.  959,  holding  for  conversion  of 
judgment  against  one  who  later  became  solvent  measure  was  value  of  it  within 
reasonable  time  after  conversion;  Barber  v.  Ellingwood,  135  App.  Div.  649,  120 
N.  Y.  Supp.  947,  holding  that  measure  of  damages  for  sale  of  stock  by  broker 
without  authority  is  difference  between  price  received  and  price  at  which  securi- 
ties  might  be  purchased. 

Cited  in  note  in  43  L.R.A.  770,  on  measure  of  damages  for  pledgee's  conver- 
sion of  stocks,  bonds,  and  other  securities  by  invalid  sale. 

Distinguished  in  Barnes  v.  Brown,  130  N.  Y.  372,  29  N.  B.  760,  where  nominal 
damages  were  proper  the  stock  having  had  no  value. 
Damages  for  breach  of  duty  by  broker. 

Cited  in  McKinley  v.  Williams,  20  C.  C.  A.  312,  36  U.  S.  App.  749,  74  Fed.  94, 
holding  measure  applicable  in  case  of  breach  of  contract  is  highest  value  during 
reasonable  time  after  breach;  Harris  v.  Tumbridge,  83  N.  Y.  92,  38  A.  R.  398, 
holding  amount  lost  by  broker's  neglect  to  execute  an  option  was  proper  meas- 
ure; Colt  V.  Owens,  90  N.  Y.  868,  holding  for  breach  of  contract  where  stock 
could  have  been  replaced  at  sale  price  or  less  during  thirty  days  nominal  damages 
were  proper. 

Distinguished  in  Gurley  v.  MacLennan,  17  App.  D.  C,  170,  holding  for  failure 
to  execute  conunission  measure  is  actual  loss  and  rule  as  in  conversion  does  not 
apply. 

IS  AM.  REP.  86,  HE  DEANSVIULE:  CEMETTBRY  ASSO.  66  N.  Y.  569. 
Constitutionality  of  class  legislation. 

Cited  in  note  in  6  L.RJL  622,  on  unconstitutionality  of  class  legislation. 
Inquiry  by  courta  Into  object  of  legislation. 

Cited  in  Re  Jacobs,  98  N.  Y.  98,  50  A.  R.  636,  2  N.  Y.  Crim.  Rep.  539;  People 
V.  Havnor,  149  N.  Y.  195,  62  A.  S.  R.  707,  31  L.R.A.  689,  43  N.  E.  641,  12  N.  Y. 
Crim.  Rep.  25, — ^holding  statute,  enacting  under  police  power,  reviewable  for 
reality  of  relation  to  public  good;  McClelland  v.  State,  138  Ind.  321,  87  N.  K 
1089,  holding  public  nature  of  use  of  funds  derived  from  taxation  may  be  de- 
termined. 

—  Into  object  of  proposed  exercise  of  eminent  domain. 

Cited  in  Board  of  Health  v.  Van  Hoesen,  87  Mich.  533,  14  L.R.A.  114,  49  N.  W. 
894;  Re  Malone  Waterworks  Co.  38  N.  Y.  S.  R.  96,  15  N.  Y.  Supp.  649;  Re  Ni- 
agara Falls  &  W.  R.  Co.  108  N.  Y.  375,  15  N.  E.  429;  Wisconsin  Water  Co.  v. 
Winans,  85  Wis.  26,  39  A.  S.  R.  813,  20  L.R.A.  662,  54  N.  W.  1003;  Re  TuthiU, 
36  App.  Div.  492,  55  N.  Y.  Supp.  657, — ^upholding  power  of  courts  to  so  inquire; 
Keymer  v.  Civil  Service  Commission,  89  Hun,  292,  36  N.  Y.  Supp.  161 ;  Baltimore 
&  0.  R.  Co.  V.  Pittsburg,  W.  &  H.  R.  Co.  17  W.  Va.  812,— on  same  point;  New 
Orleans  Terminal  Co.  v.  Teller,  113  La.  733,  37  So.  624,  2  A.  ft  E.  Ann.  Cas.  127, 
holding  question  of  public  use  may  always  be  raised. 

Cited  in  notes  in  28  A.  D.  424,  on  legislature  as  sole  judge  of  expediency,  ne- 
cessity, and  utility  of  appropriation  of  private  property  to  public  use;  22  L.R.A. 
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(N^.)   19,  24,  26,  51,  54,  66,  69,  78,  79,  171,  172,  on  judicial  power  over  emi- 
nent domain. 
—  Effect  of  le^slatlve  recital  that  use  is  public. 

Cited  in  Logan  v.  Stogsdale,  123  Ind.  372,  8  L.R.A.  58,  24  N.  E.  135;  Great 
Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  557,  66  N.  E.  765; 
Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345,  14  L.R.A.  481,  28  N.  E. 
358  (reversing  58  Hun,  50,  11  N.  Y.  Supp.  829), — ^holding  courts  not  concluded  by 
any  legislative  declaration;  Baltimore  v.  John  Hopkins  Hospital,  56  Md.  1  (dis- 
senting opinion),  on  same  point;  State  v.  Holden,  14  Utah,  71,  37  L.R.A.  103, 
46  Pac.  756,  denying  conclusiveness  of  declaration  in  regulative  law  as  to  public 
nature  of  business  of  mining;  Baltimore  &  0.  R.  Co.  v.  Pittsburg,  W.  &  K.  R. 
Co.  17  W.  Va.  812,  upholding  propriety  of  review  by  writ  of  error. 

Cited  in  notes  in  22  A.  D.  692;  4  L.R.A.  788, — on  right  of  courts  to  determine 
whether  property  taken  by  eminent  domain  is  for  a  public  use;  88  A.  S.  R.  935, 
on  nonconclusiveness  of  legislative  determination  that  use  for  which  property  is 
to  be  taken  is  public 
Review  of  expediency  of  exercising  eminent  domain. 

Cited  in  Re  Niagara  Falls  &  W.  R.  Co.  108  N.  Y.  375,  15  N.  E.  429;  Re  Ma- 
lone  Waterworks  Co.  38  N.  Y.  S.  R.  95,  15  N.  Y.  Supp.  649,— holding  question  of 
expediency  is  always  for  the  legislature;  Baltimore  v.  John  Hopkins  Hospital, 
56  Md.  1  (dissenting  opinion),  on  same  point;  €k>ff  v.  Nolan,  62  How.  Pr.  323, 
holding  council's  determination  as  to  necessity  of  widening  street  not  reviewable. 
Uses  for  which  power  of  eminent  domain  may  be  exercised. 

Cited  in.  Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147,  holding  that  lands 
may  be  condemned  for  use  in  working  of  mine. 

(3ited  in  reference  note  in  24  A.  R.  564,  on  what  is  public  use  for  which  pri- 
vate property  may  be  taken. 

Cited  in  notes  in  22  A.  D.  699,  on  exercise  of  power  of  eminent  domain  for 
cemeteries;  8  L.R.A.  58,  on  right  of  eminent  domain. 
—  Restriction  of  power  to  pnbllc  uses. 

Cited  in  Health  Department  v.  Trinity  Church,  43  N.  Y.  S.  R.  142,  17  N.  Y. 
Supp.  510;  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345,  14  L.RJL 
581,  28  N.  E.  358;  Re  Burns,  16  App.  Div.  507,  44  N.  Y.  Supp.  930,— holding  it 
essential  that  use  be  public;  De  Camp  v.  Thompson,  16  App.  Div.  528,  44  N.  Y. 
Supp.  1014,  on  same  point. 

Cited  in  note  in  3  L.RJL  175,  on  condemnation  of  private  property  for  pub- 
lic use. 

Pnbllc  uses. 

Cited  in  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  58  Hun,  50,  11  N.  Y.  Supp. 
829,  holding  the  dredging  and  excavating  of  channel  of  a  river  was  a  private  use; 
Pittsburg,  W.  &  K.  R.  Co.  V.  Benwood  Iron  Works,  31  W.  Va.  710,  2  L.ILA.  680, 
8  S.  E.  453,  holding  same  as  to  switch  for  a  manufactory. 

Cited  in  reference  note  in  28  A.  S.  R.  644,  on  what  constiuttes  a  public  use. 
^Uses  enjoyable  locally  or  by  few  persons. 

ntpd  in  Re  Split  Rock  Cable  Road  Co.  128  N.  Y.  408,  28  N.  E.  506,  holding 
it  private. 

Distinguished  in  Stamford  Water  Co.  v.  Stanley,  39  Hun,  424,  holding  the 
supplying  of  pure  and  wholesome  water  to  villages  is  a  public  use. 
—  Burial  places. 

Cited  in  Re  Street  Opening  Board,  133  N.  Y.  329,  28  A.  S.  R.  640,  16  L.R.A. 
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180,  31  N.  £.  102,  holding  use  was  not  public  where  burial  was  by  permit  of  cor- 
poration; Board  of  Health  v.  Van  Hoesen,  87  Mich.  533,  14  L.R.A.  114,  49  N.  W. 
894,  holding  same,  where  lands  were  under  absolute  control  of  corporation;  Fork 
Ridge  Baptist  Cemetery  Asso.  v.  Redd,  33  W.  Va.  262,  10  S.  E.  405,  on  possibility 
of  use  by  cemetery  being  private;  Re  Lyons  Cemetery  Asso.  105  App.  Div.  628, 
94  N.  Y.  Supp.  1152  (dissenting  opinion),  on  private  uses  in  cemeteries. 

Distinguished  in  Standards  Comers  Rural  Cemetery  Asso.  v.  Brandes,  14  Misc. 
270,  35  N.  Y.  Supp.  1015;  R©  Lyons  Cemetery  Asso.  93  App.  Div.  19,  86  N.  Y. 
Supp.  960, — ^holding  use  was  public  under  a  later  statute,  opening  cemetery  to  all 
persons  on  equal  terms;  Mt.  Auburn  Cemetery  v.  Cambridge,  150  Mass.  12,  4 
L.R.A.  836,  22  N.  E.  66,  where  cemetery,  perpetually  set  apart  for  burial  of 
dead,  was  held  not  liable  for  sewer  assessment. 
What  are  public  charities. 

Cited  in  note  in  5  L.R.A.  106,  on  what  are  public  charities. 
Nature  of  cemetery  associations. 

Cited  in  Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  509,  35  A.  S.  R.  515,  33  N.  E. 
695;  Pokrok  Zapadu  Pub.  Co.  v.  Zizkovsky,  42  Neb.  64,  60  N.  W.  358,— holding 
an  association  formed  by  voluntary  agreement,  was  a  private  corporation;  Don- 
nelly V.  Boston  Catholic  Cemetery  Asso.  146  Mass.  163,  15  N.  E.  505,  holding  an 
association  not  bound  to  apply  funds  to  charitable  purposes,  liable  for  negligence; 
George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  281,  52  N.  Y.  Supp.  1097  (dissent- 
ing opinion),  on  same  point;  Johnstown  Cemetery  Asso.  v.  Parker,  45  App.  Div. 
55,  60  N.  Y.  Supp.  1015,  holding  a  penalty  fixed  by  an  association's  rules,  unen- 
forcible  against  person  not  a  member;  American  Exch.  Nat.  Bank  v.  Wintermute, 
194  N.  Y.  116,  87  N.  E.  107,  to  point  that  cemetery  association  is  not  quasi  pub- 
lic corporation. 

—  Nature  of  title  in  lot  owner. 

Explained  in  Went  v.  Methodist  Protestant  Church,  80  Hun,  266,  30  N.  Y. 
Supp.  157,  holding  a  mere  easement  for  burial  purposes  was  acquired. 
Liability  of  public  agencies  for  negligence  of  servants. 

Cited  in  note  in  7  L.R.A.  170,  on  liability  of  public  agencies  for  negligence  of 
their  servants. 

Taking  private  property  for  private  use  —  Power  of  legislature  to  author- 
ize. 

Cited  in  note  in  53  A.  D.  336,  on  right  of  legislature  to  authorixe  the  taking 
of  private  property  for  private  use. 

—  Constitutionality. 

Cited  in  note  in  40  A.  D.  281,  on  constitutionality  of  taking  private  property 
for  private  use  with  compensation. 
Right  to  admission  into  business  corporations. 

Cited  in  People  ex  rel.  Sluiter  v.  Holstein-Friesian  Asso.  41  Hon,  439,  hold- 
ing mere  organization  for  certain  business  purposes  does  not  give  public  a  right 
to  membership. 

as  AM.  REP.  90,  COLGROVE  ▼.  TALLBIAN,   67  N.  Y.  95. 
Principal  and   surety  relationship  between  vendor  and  vendee. 

Cited  in  note  in  5  L.R.A.  277,  on  relation  of  vendor  and  vendee  as  principal 
and  surety. 
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Agreements    between    partners    after    dissolution    respecting    liabilities. 
Cited  in  note  in  40  A.  S.  R.  572,  on  agreements  between  partners  after  disso- 
lution respecting  liabilities. 
Rights   of  partnership  creditor  against  deceased  partner*s  estate. 

Cited  in  reference  note  in  77  A.  D.  110,  on  rights  of  creditor  of  partnership 
against  estate  of  deceased  partner. 
Effect  of  assumption  of  firm  debts  by  continuing  partners. 

CSted  in  Buell  v.  Burlingame,  11  Colo.  164,  17  Pac.  509;  Williams  v.  Boyd,  75 
Ind.  286;  Reed  v.  Ashe,  18  App.  Div.  501,  40  N.  Y.  Supp.  126;  Gourley  v.  Tyler, 
4  Tex.  App.  Civ.  Cas.  (Willson)  325,  15  S.  W.  731;  Ralph  v.  Brickell,  4  Silv. 
Sup.  Ct.  564,  28  N.  Y.  S.  R.  446,  7  N.  Y.  Supp.  825,— holding  the  members  by  as- 
suming to  pay  the  firm  debts  become  principal  debtors  and  the  retiring  member 
simply  a  surety;  Brill  v.  Hoile,  53  Wis.  537,  11  N.  W.  42,  holding  where  the 
new  firm  assumes  to  pay  debts  of  firm  with  knowledge  of  the  creditors  the  re- 
tiring members  thereafter  are  mere  sureties  upon  the  liabilities  of  the  old  firm 
as  to  him;  Griffin  v.  Hungerford,  19  Misc.  683,  44  N.  Y.  Supp.  1054;  Johnson  v. 
Young,  20  W.  Va.  614, — holding  by  purchasing  the  interest  of  his  copartner  and 
assuming  the  payment  of  the  partnership  debts  such  a  person  becomes  the 
principal  debtor  and  the  retiring  partner  surety;  Ayer  v.  Kilner,  148  Mass.  468, 
20  N.  E.  163,  on  effect  of  assumption  of  firm  debts  by  the  remaining  partner; 
Gates  V.  Hughes,  44  Wis.  332,  on  effect  of  assumption  of  a  firm  debt  by  a  part- 
ner. 

Cited  in  reference  note  in  24  A.  R.  529,  on  relation  between  partner  and  his 
colleagues  where  he  takes  assets  and  assumes  liabilities  after  dissolution. 

Cited  in  notes  in  9  L.R.A.(N.S.)  75,  on  effect  of  assumption  of  debt  on  disso- 
lution of  partnership  on  liability  of  retiring  or  indemnified  partner;  9  L.R.A. 
(N.S.)  88,  on  application  of  principal  and  surety  rule  as  to  creditors  to  assump- 
tion of  debts  on  dissolution  of  partnership;  9  L.R.A. (N.S.)  77,  on  rule  that 
creditor's  rights  cannot  be  altered  without  his  consent  by  assumption  of  debts 
on  dissolution  of  partnership. 

Distinguished  in  Amend  v.  Becker,  37  Misc.  496,  75  N.  Y.  Supp.  1095,  holding 
where  a  creditor  agrees  with  the  copartners  that  he  will  release  one,  and  accept 
the  personal  liability  of  the  other,  he  receives  a  consideration  for  such  release. 

Disapproved  in  Ridgley  v.  Robertson,  67  Mo.  App.  45;  Grotte  v.  Weil,  62  Neb. 
478,  87  N,  W.  173, — holding  retiring  partners  remain  liable  for  all  the  existing 
debts  of  the  firm  notwithstanding  assumption  of  firm  debts  by  the  remaining 
partner;  McAreavy  v.  Magirl,  123  Iowa,  605,  99  N.  W.  193,  holding  such  ar- 
rangement will  not  of  itself  render  the  retiring  member  a  surety  on  a  firm  note 
executed  by  both  as  principals. 
•*  Notice  to  firm  creditor. 

Cited  in  Filippini  v.  Stead,  4  Misc.  405,  23  N.  Y.  Supp.  1061,  holding  notice 
to  a  firm  creditor  that  one  partner  has  retired,  and  that  the  other  would  there- 
after continue  the  business  is  sufficient  to  put  him  upon  inquiry  as  to  fact  of 
assumption  of  firm  debts;  McLaughlin  v.  Bieber,  41  App.  Div.  561,  58  N.  Y. 
Supp.  790,  holding  tfte  retiring  partners  are  still  liable  as  principals  where  cred- 
itors had  no  knowledge  of  the  new  arrangement,  though  the  notes  of  the  remain- 
ing members  had  been  taken. 

Distinguished  in  United  States  Nat.  Bank  v.  Underwood,  2  App.  Div.  342,  37 
N.  Y.  Supp.  838,  holding  where  notice  only  of  the  fact  of  dissolution  and  not 
of  assmnption  of  debts  by  the  new  partnership  was  had  by  the  creditor  he  wai 
ftot  affected  by  the  agreement. 
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Disapproved  in  Barnes  v.  Boyers,  34  W.  Va.  303,  12  S.  E.  708,  holding  one 
holding  a  note  of  the  firm  does  not  lose  his  rights  against  a  retiring  nember 
though  notified  that  the  new  firm  has  assumed  the  old  debts  he  not  having  as- 
sented to  the  arrangement. 
—  Rights  of  retiring  member  as  against  creditors. 

Cited  in  Lazelle  v.  Miller,  40  Or.  549,  67  Pac  307,  holding  the  creditor  of  the 
firm,  with  knowledge  of  the  agreement,  is  bound  to  so  treat  them  in  his  subse- 
quent dealings;  Hall  v.  Johnston,  6  Tex.  Civ.  App.  110,  24  S.  W.  861,  holding  the 
assent  of  the  creditor  is  not  necessary  to  the  arrangement  to  entitle  the  retiring 
partner  to  the  rights  of  a  surety;  Steven  v.  Lord,  84  Hun,  353,  32  N.  Y.  Supp. 
309,  holding  where  the  remaining  member  agreed  to  assume  all  partnership  debts 
the  retiring  members  can  compel  the  creditor  to  proceed  against  such  one  as 
principal;  Carroll  v.  Sharp,  67  Misc.  254,  122  N.  Y.  Supp.  694,  Phillips  v.  Men- 
delsohn, 67  Misc.  142,  121  N.  Y.  Supp.  913, — holding  that  firm  creditor  must  rec- 
ognize partner  assuming  debts  as  primarily  liable  to  pay. 

Disapproved  in  Dean  v.  Collins,  15  N.  D.  535,  125  A.  S.  R.  610,  9  L.R.A.(N.8.) 
49,  108  N.  W.  242,  11  A.  &  £.  Ann.  Cas.  1027,  holding  that  creditor  of  firm  is 
not  affected  by  agreement  between  partners  upon  dissolution  whereby  one  as- 
sumes payment  of  debts. 
« Discharge  of  retiring  partner  by  act  of  creditor. 

Cited  in  Sefton  v.  Hargett,  113  Ind.  592,  15  N.  E.  513,  holding  the  extending 
of  time  of  payment  of  the  debt  in  such  case,  without  the  consent  of  one  occupy- 
ing the  relation  of  surety  discharges  him;  Dodd  ▼.  Dreyfus,  17  Hun,  600,  57 
How.  Pr.  319,  holding  a  retiring  partner  is  discharged  by  an  extension  of  time 
for  payment  of  rent  where  creditor  extended  the  time  with  full  Imowledge  of 
the  assumption  of  debt  by  remaining  partners. 

Cited  in  note  in  9  L.R.A.(N.S.)   92,  on  effect  of  indulgence  or  extension  of 
time  by  creditor  in  case  of  assumption  of  debts  on  dissolution  of  partnership. 
Agreement  to  pay  debt  of  third  party. 

Cited  in  Grow  v.  Garlock,  97  N.  Y.  81,  14  Abb.  N.  C.  487,  holding  the  ereditor 
is  bound  to  respect  such  arrangement  where  he  has  notice  of  it;  McTaggart  v. 
Dolan,  86  Ind.  314;  Munger  v.  Albany  City  Nat.  Bank,  85  N.  Y.  680,— holding 
the  relation  of  a  creditor  to  different  debtors  may  be  changed  from  legal  to  equi- 
table without  his  consent;  Equitable  L.  Assur.  Soc.  v.  Bostwick,  100  N.  Y.  628, 
3  N.  E.  296,  on  becoming  a  principal  debtor  by  assumption  of  a  debt. 
*  Rights  of  original  debtor. 

Cited  in  Calvo  v.  Davies,  73  N.  Y.  211,  29  A.  R.  130,  holding  when  by  ar- 
rangement between  two  original  joint  and  principal  debtors  one  assumed  the 
entire  debt  and  the  creditor  has  knowledge,  any  dealings  inconsistent  with  such 
surety's  rights  releases  him;  Clark  v.  Smallwood,  156  Fed.  409,  holding  the 
holder  of  a  mortgage  security  knowing  of  a  new  arrangement  between  mort- 
gagor and  mortgagee  by  which  mortgagee  becomes  owner  by  payment  of  the 
mortgage  debt,  is  bound  to  take  notice  of  the  changed  condition;  Palmer  v. 
Purdy,  83  N.  Y.  144;  Fanning  v.  Murphy,  126  Wis.  538,  110  A.  S.  R.  946,  4 
L.R^.(N.S.)  606,  105  N.  W.  1056,  6  A.  &  E.  Ann.  Cas.  435,— holding  where  one 
takes  a  conveyance  of  real  estate  and  as  part  consideration  agrees  to  pay  a 
debt  to  a  third  party,  any  agreement  between  him  and  the  third  party  prejudicial 
to  the  original  promisor  discharges  him;  Union  Mut.  L.  Ins.  Co.  t.  Hanford,  143 
U.  S.  187,  36  L.  ed.  118,  12  Sup.  Ct.  Rep.  437,  holding  where  grantee  assumes 
the  payment  of  a  mortgage  debt  and  mortgagee  subsequently  without  tlie  as- 
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sent  of  such  grantor  extends  time  of  payment  of  the  mortgage  debt,  he  thereby 

diBcbarges  the  original  mortgagor. 

I>l8charge  of  sarety  or  secondary  obligor  by  extension  or  change. 

Cited  in  Scott  v.  Scruggs,  9  C.  C.  A.  246,  23  U.  S.  App.  280,  60  Fed.  721,  hold- 
ing where  holder  of  note  extends  it  at  request  of  one  maker  knowing  the  other 
signed  merely  as  surety  the  latter  is  released  where  the  extension  was  made  with- 
out his  consent;  Home  Nat.  Bank  t.  Waterman,  134  III.  461,  26  N.  E.  648,  hold- 
ing where  there  exists  an  obligation  on  part  of  one  of  two  bound  on  same  debt, 
to  reimburse  the  other,  known  to  the  creditor,  in  extension  of  time  to  the  party 
ultimately  liable*  will  release  the  dther;  Fogarty  v.  Cullen,  17  Jones  k  S.  397, 
holding  where  an  estate  was  surety  for  the  payment  of  a  debt  it  may  avail  it- 
self of  any  Tiolation  of  its  rights  or  suspension  of  its  remedies  as  a  surety;  Mur- 
ray V.  Fox,  39  Hun,  108,  holding  the  voluntary  surrender  of  right  to  proceed 
against  the  principal  debtor  should  work  a  discharge  of  one  only  secondarily 
liable;  People  ▼.  Gushing,  36  Hun,  483,  on  the  release  of  a  bond  by  taking  addi- 
tional security. 

Cited  in  note  in  21  E.  R.  C.  662,  on  discharge  of  surety  by  valid  extension  of 
time. 
Rlffht  of  ffnrety  to  compel  creditor  to  pursue  principal. 

Cited  in  Sheppard  t.  Conley,  30  N.  Y.  S.  R.  639,  9  N.  Y.  Supp.  777,  holding 
after  the  debt  matures,  the  creditor  may  be  coerced  by  the  surety  into  collecting 
his  demand  of  the  principal;  Russell  v.  Weinberg,  4  Abb.  N.  C.  139,  holding  a 
xnortgagee's  failure  to  pursue,  at  the  request  of  the  mortgagor,  one  who  has 
purchased  the  mortgaged  premises  and  assumed  the  payment  of  the  debt,  releases 
the  mortgagor;  Converse  v.  Cook,  25  Hun,  44,  holding  an  indorser  is  not  a  surety 
in  the  sense  that  want  of  diligence  in  the  creditor  in  pursuing  the  principal  will 
affect  his  liability;  White  v.  Gardiner,  4  Redf.  71,  holding  an  indorser  is  ex- 
cepted from  the  general  rule,  that  a  surety  may  require  the  creditor  to  collect 
the  dd>t  of  the  principal,  while  he  is  solvent. 

Cited  in  reference  note  in  116  A.  S.  R.  93,  on  duty  of  creditor  to  sue  princi- 
pal when  requested  by  surety. 

Distinguished  in  Newcomb  v.  Hale,  90  N.  Y.  326,  43  A.  R.  173,  holding  the 
assignor  upon  sale  of  a  bond  cannot  relieve  himself  from  liability  on  his  guar- 
anty by  notice  to  the  assignee  to  proceed  to  collect  the  debt. 
•*  Nature  of  notice  to  be  given  creditor. 

Cited  in  J^wson  v.  Buckley,  49  Hun,  329,  2  N.  Y.  Supp.  178,  holding  the  no- 
tice by  surety  to  the  creditor  to  proceed  against  the  principal  must  be  an  ex- 
plicit notice  or  request;  Coykendall  v.  Constable,  48  Hun,  360,  1  N.  Y.  Supp.  9, 
holding  a  direction  of  the  sureties  that  they  "would  urge  the  collection  of  a 
note"  is  not  explicit  enough  and  has  no  legal  effects  upon  the  holder  of  the 
note;  Hunt  v.  Purdy,  82  N.  Y.  486,  37  A.  R.  587,  holding  the  notice  to  the  credit- 
or should  clearly  inform  him  that  he  is  required  to  take  proceedings  in  the 
courts  to  enforce  the  debt. 
Discharge  of  surety  by  want  of  diligence  In  pursuing  principal  debtor. 

Cited  in  Jackson  v.  Patrick,  10  S.  C.  197,  holding  mere  delay  or  omission  to 
pursue  the  principal  debtor  without  demand,  would  not  discharge  the  surety; 
Crandall  v.  Moston,  24  App.  Div.  57,  50  N.  Y.  Supp.  145;  Re  Dawson,  59  Hun, 
239,  12  N.  Y.  Supp.  781;  Saunders  v.  Parrish,  86  Va.  592,  10  S.  E.  748,— hold- 
ing by  failure  of  creditor  to  pursue  such  principal  debtor  at  the  request  of  the 
retiring  partner  his  remedy  against  such  surety  is  lost;  Bailey  Loan  Co.  v. 
Seward,  9  S.  D.  326,  69  N.  W.  58;  Mutual  L.  Ins.  Co.  v.  Davies,  12  Jones  &  8. 
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172,  56  How.  Pr.  440;  Church  v.  Simmons,  83  N.  Y.  261;  Tolea  v.  Adee,  84  N.  Y. 
222, — holding  a  surety  is  discharged  by  the  neglect  of  the  creditor,  upon  request 
of  the  surety,  to  proceed  against  the  principal,  if  thereby  the  debt  has  been 
lost. 

Cited  in  notes  in  7  A.  D.  370,  on  negligence  of  creditor  as  releasing  surety; 
11  A.  D.  689;  34  A.  R.  681,— on  failure  to  sue  principal  on  request  as  discharge 
of  surety. 

—  Where  principal  is  insolvent. 

Cited  in  Marsh  v.  Dunckel,  26  Hun,  167,  holding  the  surety's  liability  is  not 
lessened  by  a  demand  that  the  principal  debtor  be  pursued  where  such  debtor  at 
the  time  of  the  demand  and  at  all  times  thereafter  was  insolvent;  Wheeler  v. 
Benedict,  36  Hun,  478,  holding  it  necessary  that  surety  show  principal  debtor 
waa  solvent  at  time  of  requast,  and  that  he  haa  since  become  insolvent  and  un- 
able to  pay. 

—  Necessity  of  pleading  creditor's  failure  to  pursue  principal. 

Cited  in  Luce  v.  Alexander,  4  N.  Y.  Civ.  Proc.  Rep.  428,  holding  surety's  right 
to  compel  the  creditor  to  exhaust  his  remedies  against  the  principal  is  a  matter 
of  defense  and  must  be  set  up  in  answer. 
Right  of  payment  of  debt  by  one  secondarily  liable. 

Cited  in  Coming  v.  Pond,  29  Hun,  129,  holding  the  one  secondarily  liable  may 
pay  off  the  creditor  and  so  protect  himself  against  the  consequences  of  delay. 

23  AM.  REP.  94,  PEOPIjE  v.  MONTGOMERY  COUNTY%  67  N.  Y.  109. 
Revival  of  statute  by  repeal  of  its  substitute. 

Cited  in  Re  Opinion  of  Justices,  66  N.  H.  629,  33  Atl.  1076;  Bank  of  the  Metro- 
polis V.  Faber,  1  App.  Div.  341,  37  N.  Y.  Supp.  423;  Casterton  v.  Vienna,  163 
N.  Y.  368,  57  N.  E.  622  (affirming  17  App.  Div.  94,  44  N.  Y.  Supp.  868),— 
holding  laws  repealed  under  the  rule  that  the  repeal  of  an  amendatory  act  does 
not  revive  the  original;  People  v.  Wilmerding,  136  N.  Y.  363,  32  N.  E.  1099 
(reversing  62  Hun,  391,  17  N.  Y.  Supp.  102),  holding  the  repeal  of  an  amenda- 
tory statute  does  not  revive  a  section  of  the  former  statute  repealed  by  such 
amendatory  statute;  Harris  v.  Niagara  County,  33  Hun,  279,  16  Abb.  N.  C. 
282,  holding  certain  provisions  of  revised  statutes  were  repealed  by  an  act  repeal- 
ing an  amendatory  act;  McMillan  v.  Bellows,  37  Hun,  214,  holding  the  repeal 
of  an  amendatory  act  does  not  revive  the  original  act,  but  both  fall  together; 
Hampton  v.  Hamsher,  46  Hun,  144,  holding  the  effect  of  a  repeal  of  a  chapter 
amending  a  section  of  a  general  provision  is  to  repeal  the  entire  provision;  Peo- 
ple ex  rel.  Ithaca  Sav.  Bank  v.  Beers,  67  How.  Pr.  219,  holding  when  a  repealing 
statute  is  itself  repealed,  the  first  statute  is  revived;  Mason  v.  Lansing  &  J. 
R.  Co.  157  Mich.  1,  121  N.  W.  466,  to  point  that  repeal  of  amending  act  does  not 
revive  original  act. 

Distinguished  in  Croner  v.  Cowdrey,  46  N.  Y.  S.  R.  569,  19  N.  Y.  Supp.  908, 
holding  the  repeal  of  an  amendatory  act  not  inconsistent  with  the  former  stat- 
ute does  not  destroy  such  statute. 
Implied  repeal  of  statutes. 

Cited  in  Reid  v.  Albany  County,  128  N.  Y.  364,  28  N.  E.  367,  holding  an  amend- 
ment applicable  to  future  sales  while  as  to  prior  sales  the  original  section  may 
be  treated  as  if  it  were  permitted  to  stand ;  Webb  v.  Forty-Second  Street,  M-  & 
St.  N.  Ave.  R.  Co.  62  Misc.  46,  102  N.  Y.  Supp.  762,  holding  a  special  statute 
providing  for  a  particular  case  is  not  repealed  by  a  statute  general  in  its  terms 
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and  application  unless  tbe  intention  to  repeal  is  manifest;  Thomson  v.  Thomson, 
55  How.  Pr.  494,  holding  when  proyisions  of  two  statutes  are  manifestly  re- 
pugnant, the  earlier  enactment  is  impliedly  modified  or  repealed;  Hudson  Furni- 
ture Co.  V.  Freed  Furniture  k  Carpet  Co.  10  Utah,  31,  36  Pac.  132,  holding 
where  there  is  a  positive  repugnancy,  the  former  in  point  of  time  is  repealed  by 
the  latter  by  implication  to  the  extent  of  such  repugnancy. 

Cited  in  note  in  4  L.R.A.  310,  on  repeal  of  statute  by  implication. 
—  By  Incorporation  into  amendatory  act. 

Cited  in  Sandoval  v.  County  Comrs.  13  N.  M.  637,  86  Pac.  427,  holding  stat- 
ute amending  section  ''so  as  to  read,  etc."  repeals  all  that  is  contained  in  sec- 
tion not  re-enacted;  Brown  v.  German-American  Title  k  T.  Co.  174  Pa.  443,  34 
Atl.  335;  Reid  v.  Smoulter,  128  Pa.  324,  5  I4.R.A.  617,  18  Atl.  445,  24  W.  N.  C. 
421,  6  Kulp,  145, — ^holding  an  amendatory  statute,  declaring  that  it  shall  read 
in  a  particular  way,  repeals  all  provisions  not  retained  in  the  altered  form; 
Kepley  v.  People,  123  111.  367,  13  N.  E.  512;  Ottmann  v.  Hoffman,  7  Misc.  714, 
28  N.  Y.  Supp.  28, — ^holding  a  substitution  is  apparent  from  a  subsequent  act 
which  provides  that  a  former  act  shall  be  amended  "so  as  to  read  as  follows.*' 

Cited  in  note  in  88  A.  S.  R.  282,  on  implied  repeal  of  statute  by  amendment. 
Effect  of  re-enactment  of  statute  In  whole  or  part. 

Cited  in  State  Trust  Co.  v.  Kansas  City,  P.  &  G.  R.  Co.  116  Fed.  367,  holding 
an  act,  in  so  far  as  it  re-enacts  another  statute,  only  a  continuation  of  the  for- 
mer act;  People  v.  Briggs,  114  N.  Y,  56,  20  N.  E.  820,  23  Abb.  N.  C.  108;  Stingle 
V.  Nevel,  9  Or.  62, — holding  old  sections  merely  copied  without  change  are  not 
republished  but  remain  in  force  from  the  first  enactment;  Re  Prime,  136  N.  Y. 
347,  18  L.R.A.  713,  32  N.  E.  1091,  holding  same  though  the  re-enacted  provi- 
sions be  by  use  of  equivalent,  though  different  words;  People  ex  r^l.  Grout  v. 
Stillings,  76  App.  Div.  143,  78  N.  Y.  Supp.  942,  holding  where  amended  sections 
are  merely  kept  without  change  in  the  new  statute  the  former  act  while  not  re- 
pealed is  no  longer  the  law  in  respect  to  new  cases;  Nash  v.  White's  Bank,  37 
Hun,  57,  holding  parts  of  former  law  left  out  are  abrogated  while  portions  re- 
tained continue  to  be  the  law  as  from  the  time  first  enacted;  Brooke  v.  Kauf- 
man, 6  Pa.  Dist.  R.  513,  holding  as  to  all  that  antedates  the  amendment  the  origi- 
nal act  is  to  be  looked  to. 
Power  of  legfslatare  to  revive  enactments. 

Cited  in  People  ex  rel.  Lucey  v.  Molloy,  35  App.  Div.  136,  54  N.  Y.  Supp. 
1084,  on  the  power  of  the  legislature  to  revise  and  correct  its  enactments  as  to 
taxation. 
Effect  to  be  given  statutes. 

Cited  in  New  York  v.  Union  R.  Co.  31  Misc.  451,  64  N.  Y.  Supp.  483,  holding 
statutes  must  have  effect  according  to  the  intent  of  the  enacting  body  as  mani- 
fested by  the  language  employed. 
Effect  of  amendment  on  vested  rights. 

Cited  in  Banks  v.  Hun,  20  App.  Div.  501,  47  N.  Y.  Supp.  193,  holding  an  amend- 
ment did  not  affect  vested  rights;  Angel  v.  Hume,  17  Hun,  374,  holding  all  done 
before  the  amendatory  act  was  supported  by  the  former  act  and  must  be  judged 
by  it 
Right  of  review  of  official  acts. 

Distinguished  in  People  ex  rel.  Martin  v.  Westchester  County,  57  App.  Div.  135, 
67  N.  Y.  Supp.  981,  holding  an  audit  of  a  claim  by  a  county  board  subject  to 
review  by  certiorarL 


Digitized  by 


Google 


23  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  326 

Power  of  imposing  local  burdens  upon  those  benefited. 

Cited  in  RoberU  v.  Smith,  116  Mich.  6,  72  N.  W.  1091,  holding  assessments  for 
the  expense  of  a  public  drain  are  not  a  taking  of  private  property  under  the 
power  of  eminent  domain. 

Lapse  of  time  as  bar  to  claim  against  public. 

Cited  in  Cayuga  County  v.  Stote,  153  N.  Y.  279,  47  N.  E.  288,  on  the  barring 
of  a  claim  of  the  county  by  lapse  of  time. 
Political  nature  of  towns  and  counties. 

Cited  in  People  y.  Ulster  County,  36  Hun,  491,  holding  towns  and  counties 
are  but  political  divisions  organized  for  the  convenient  exercise  of  the  political 
power. 

28  AM.  RBP.   99,  YOUNG  v.  HILL,  67  N.  T.   162. 
Compound  interest. 

Cited  in  notes  in  6  A.  D.  199 ;  34  A.  R.  101 ;  8  A.  S.  R.  134,— on  allowance  or 
recovery  of  interest  on  interest. 
«As  usury. 

Cited  in  note  in  40  A.  S.  R.  190,  191,  on  usury  by  taking  compound  interest. 
Validity  of  agreement  to  pay  compound  interest. 

Referred  to  as  leading  case  in  Hovey  v.  Edmison,  3  Dak.  449,  22  N.  W.  594, 
holding  note  with  stipulation  for  interest  on  over  due  annual  interest  was  valid. 

Cited  in  Higgins  v.  Lansingh,  154  111.  301,  40  N.  E.  362,  holding  a  contract  be- 
tween a  corporation,  by  its  board  of  directors,  on  the  one  hand  and  one  or  more 
of  the  directors  on  the  other,  calling  for  the  compounding  of  interest,  will  be 
set  aside;  Hoyle  v.  Page,  41  Mich.  533,  2  N.  W.  665,  holding  in  absence  of  stat- 
ute it  is  not  competent  to  make  a  valid  contract  in  advance  for  interest  upon 
overdue  installments  of  interest;  Levens  v.  Briggs,  21  Or.  333,  14  LJ^A.  188, 
28  Pac.  15,  holding  interest  upon  interest  is  not  collectible  when  it  is  stipu- 
lated and  provided  for  in  the  same  instriunent  securing  the  principal  debt. 

Cited  in  note  in  18  L.R.A.(N.S.)  634,  on  validity  of  agreement  to  pay  interest 
on  interest,  nuide  after  interest  has  become  due. 
« Separate  agreements  for  interest. 

Cited  in  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5  Idaho,  376,  95  A.  S.  R.  186,  37 
L.R.A.  50t),  49  Pac.  314,  holding  compound  interest  is  not  allowed,  unless  on  a 
special  agreement  in  writing  after  the  lawful  interest  has  become  due;  Stan- 
ford V.  Coram,  26  Mont.  285,  67  Pac.  1005,  holding  where  a  separate  obligation 
is  given  providing  for  payment  of  interest  on  interest  due  and  payable  the  trans- 
action is  clearly  lawful;  Williamsburgh  Sav.  Bank  v.  Solon,  136  N.  Y.  465,  32 
N.  E.  1058  (reversing  65  Hun,  166;  20  N.  Y.  Supp.  27),  holding  an  allowance  of 
interest  upon  past  due  interest  coupons  of  town  bonds,  while  still  in  hands  of 
the  holder  of  the  bonds  was  error. 

Distinguished  in  Beattys  v.  Solon,  64  Hun,  120,  19  N.  Y.  Supp.  37,  holding 
interest  coupons  bear  interest  from  maturity  of  the  coupons. 

—  Obligations  for  accrued  interest. 

Cited  in  Tillitson  v.  Nye,  88  Hun,  101,  34  N.  Y.  Supp.  606,  holding  compound- 
ing the  interest,  and  promising  to  pay  it  by  the  borrower,  is  valid  and  binding, 
if  supported  by  a  consideration. 

—  Consideration  for  agreement. 

Cited  in  Craig  v.  McCuUoch.  20  W.  Va.  148;  Stansbury  v.  Stansbuiy,  24  W. 
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Va.  634;  Case  v.  Fish,  58  Wis.  56,  15  N.  W.  808,— holding  a  note  given  for  in- 
terest due  is  valid,  the  forbearing  and  giving  day  of  payment  of  money  due  be- 
ing a  good  consideration. 
Indulgence  as  consideration. 

Cited  in  Edgerton  v.  Weaver,  105  111.  43,  holding  a  promise  to  pay  the  debt  of 
another  is  not  rendered  binding  by  proof  of  indulgence  alone,  but  it  must  be 
shown  the  forbearance  was  in  pursuance  of  the  request  implied  by  the  promise. 
Compounding  Interest  on  periodical  accounting. 

Cited  in  Sayward  v.  Dexter,  H.  &,  Co.  19  C.  C.  A.  176,  44  U.  S.  App.  376,  72 
Fed.  758,  holding  interest  in  the  absence  of  statutory  restrictions,  may  be  charged 
on  monthly  statements  of  accounts  rendered  by  a  merchant  showing  items  of 
goods  sold,  the  law  implying  a  promise  to  pay;  Jasper  Trust  Co.  v.  Lamkin, 
162  Ala.  388,  136  A.  S.  R.  33,  24  L.R.A.(N.S.)  1237,  50  So.  337;  Sanford  v.  Lund- 
quist,  80  Neb.  408,  18  L.R^(N.S.)  633,  114  N.  W.  279;  Reusens  v.  Arkenburgh, 
135  App.  Div.  75,  119  N.  Y.  Supp.  821, — ^holding  that  compound  interest  cannot 
be  recovered  in  absence  of  express  promise  founded  on  good  consideration;  Jones 
V.  Ennis,  18  Hun,  452,  holding  computing  compound  interest  for  a  number  of 
years  on  an  amount  claimed  as  due  was  erroneous — ^nothing  showing  that  the  in- 
terest as  it  became  due  from  year  to  year  was  a  matter  of  special  contract; 
Peyser  v.  Meyers,  56  Hun,  175,  9  N.  Y.  Supp.  229,  holding  there  must  have 
been  a  special  agreement  on  consideration;  Re  Ewing,  103  App.  Div.  500,  92 
N.  Y.  Supp.  1109,  holding  where  payment  exceeds  the  interest,  the  surplus  goes 
to  discharging  the  principal,  but  where  less  than  interest,  the  surplus  of  interest 
must  not  be  taken  to  augment  the  principal. 

Distinguished  in  Shackleford  v.  Mitchill,  16  Daly,  268,  10  N.  Y.  Supp.  122, 
holding  the  rule  for  implying  an  agreement  to  pay  compound  interest  in  mer- 
chant's accounts  does  not  exist  where  there  is  merely  an  advance  to  pay  prem- 
iums. 
Application  of  excessive  Interest  to  principal. 

Cited  in  Peyser  v.  Myers,  135  N.  Y.  599,  32  N.  E.  699,  48  N.  Y.  S.  R.  825 
(affirming  45  N.  Y.  6.  R.  413,  18  N.  Y.  Supp.  736),  holding  where  payment  of 
debt  included  compound  interest  not  collectible,  the  payment  to  the  extent  of 
the  actual  debt  will  be  protected  in  absence  of  any  fraudulent  intent. 
Effect  of  sea!  to  merge  simple  contract. 

Cited  in  Burt  v.  Quackenbush,  72  App.  Div.  547,  75  N.  Y.  Supp.  1031,  holding 
a  simple  contract  merged  in  an  agreement  under  seal. 
Effect  of  presentation  and  retention  of  an  account. 

Cited  in  Fames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51  N.  E.  986, 
holding  there  must  be  proof  in  some  form  of  an  express  or  implied  assent  to  the 
account  rendered  to  so  far  conclude  one  that  he  can  impeach  it  only  for  fraud  or 
mistake;  Fleischner  v.  Kubli,  20  Or.  328,  25  Pac.  1086,  holding  an  account  de- 
livered becames  a  stated  account  if  not  objected  to  within  a  reasonable  time, 
and  can  be  opened  only  fpr  fraud,  error  or  mistake;  Schutz  v.  Morette,  146  N.  Y. 
137,  40  N.  E.  780,  holding  the  assent  of  an  executor  to  the  correctness  of  the  ac- 
count and  a  promise  to  pay  the  claim  as  presented,  cannot  be  implied  from  its 
presentation  and  retention  by  the  executor;  Samson  v.  Freedman,  102  N.  Y.  699, 
7  N.  E.  47,  1  Silv.  Ct.  App.  128,  holding  where  goods  had  been  in  possession  five 
months  before  the  account  was  received  and  payments  were  made  upon  receipt  of 
the  account  and  again  a  month  later,  the  law  raises  an  implied  agreement  to  the 
correctness. 
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What  constitutes  account  stated. 

Cited  in  notes  in  136  A.  S.  R.  47,  on  account  'stated;  24  L.R.A.(N.S.)   1237, 
on  effect  of  statement  of  amount  due  on  instrument,  to  sustain  action  as  on 
stated  account. 
ConclusiTeness  of  an  account  stated. 

Cited  in  Wharton  v.  Anderson,  28  Minn.  301,  9  N.  W.  860,  holding  a  stated 
account  only  prima  facie  evidence  of  the  correctness  of  the  balance;  Kent  v. 
Highleyman,  28  Mo.  App.  614 ;  Wonderly  v.  Christian,  91  Mo.  App.  158,— holding 
fact  that  a  stated  account  is  signed  with  exception  to  errors  makes  no  difference, 
that  being  always  implied  in  the  settlement  of  an  account;  Jugla  y.  Trouttet, 
120  N.  Y.  21,  23  N.  E.  1066,  4  Silv.  Ct  App.  383,  holding  where  the  excess  of 
money  requisite  to  pay  for  goods  shipped  was  to  be  credited,  this  balance  has 
relation  only  up  to  the  time  it  was  made  and  rendered,  and  is  subject  to  cor- 
rection for  mistake;  Boyce  v.  Walker,  130  App.  Div.  305,  114  N.  Y.  Supp.  166, 
holding  that  account  stated  is  only  prima  facie  evidence  of  its  correctness; 
Murphy  v.  Ross,  7  N.  Y.  S.  R.  182,  holding  stated  account  impeachable  only  for 
fraud,  mistake  or  manifest  error;  Bradley  Fertilizer  Co.  v.  South  Pub.  Co.  44 
N.  Y.  S.  R.  119,  17  N.  Y.  Supp.  587:  Crampton  v.  Seymour,  67  Vt  393,  31  AtL 
889,-^olding  an  account  stated  is  not  an  estoppel,  but  is  still  open  to  impeach- 
ment for  errors  or  mistakes;  Bergen  v.  Hitchings,  22  App.  Div.  395,  48  N.  Y. 
Supp.  96,  holding  an  account  rendered  to  salesman  as  basis  for  commissions  was 
impeachable  by  him ;  Baxter  v.  Waite,  2  Wash.  Terr.  228,  6  Pac.  429,  holding  the 
statement  of  an  account  by  the  silence  of  the  party  to  whom  the  account  is  ren- 
dered, does  not  constitute  a  legal  debt,  it  merely  establishing  prima  facie  the 
accuracy  of  the  items;  Doubleday,  P.  &  Co.  v.  Shumaker,  60  Misc.  227,  113  N.  Y. 
Supp.  83,  to  the  point  that  account  stated  may  be  impeached  for  any  error  in- 
duced by  fraud  or  mistake. 

Cited  in  notes  in  1  E.  R.  C.  445;  62  A.  D.  93,— on  conclusiveness  of  account 
stated;  92  A.  D.  94,  on  effect  upon  original  debt  of  stating  account. 
—  Right  to  open  for  correction. 

Cited  in  William  Anson  Wood  Mower  &  Reaper  Co.  v.  Thayer,  50  Hun,  516,  3 
N.  Y.  Supp.  465,  holding  when  any  items  of  an  account  rendered  are  challenged 
by  the  plaintiff,  it  is  open  for  correction  by  the  defendant. 
Ijimitatlons  as  defense  to  items  of  an  account  stated. 

Cited  in  Delabarre  v.  McAlpin,  101  App.  468,  92  N.  Y.  Supp.  129,  holding 
the  statute  of  limitations,  if  pleaded,  is  a  good  defense  to  items  outlawed,  at  the 
time  an  account  was  stated. 

28  AM.  RBP.  Ill,  CUMMINS  t.  AGRICUIiTTTRAIi  INS.  CO.  67  N.  T. 
260. 

When  building  becomes  unoccupied  within  occupancy  clause  of  an  in- 
surance policy. 

Cited  in  Eddy  v.  Hawkeye  Ins.  Co.  70  Iowa,  472,  59  A.  R.  444,  30  N.  W.  808, 
holding  premises  did  not  become  vacant  so  as  to  avoid  the  insurance  where 
tenant  moved  out  one  day  and  the  owner  took  possession  the  next  and  began  mov- 
ing in  his  furniture  and  getting  house  ready  to  move  in  his  family;  Ohio  Far- 
mers' Ins.  Co.  V.  Vogel,  166  Ind.  239,  3  L.R.A.(N.S.)  966,  117  A.  S.  R.  382,  76 
N.  E.  977,  9  A.  &  E.  Ann.  Cas.  91,  holding  the  lapse  of  a  reasonable  time  in 
changing  tenants  will  not  avoid  a  policy  of  insurance  on  a  tenement  property; 
Stone  V.  Graoite  State  F.  Ins.  Co.  69  N.  H.  438,  45  Atl.  235,  holding,  to  avoid 
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the  policy^  the  insured  premises  must  not  only  have  heen  vacant  for  more  than 
thirty  days,  but  the  vacancy  must  have  been  occasioned  ''by  the  removal  of  the 
occupant"  therefrom;  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y.  165,  23  N.  E.  482,  hold- 
ing a  dwelling  house  to  be  in  a  state  of  occupation  must  be  the  place  of  usual  re- 
turn and  habitual  stoppage  but  the  occupation  need  not  be  absolutely  and  imin- 
terruptedly  continuous;  Hermann  v.  Adriatic  F.  Ins.  Co.  13  Jones  &  S.  394,  hold- 
ing where  a  building  forming  part  of  dwelling  had  been  occupied  continuously  and 
policy  covered  the  several  building  the  policy  was  not  avoided;  East  Texas  F.  Ins. 
Co.  V.  Kempner,  12  Tex.  Civ.  App.  533,  34  S.  W.  393,  holding  a  vacancy  during 
time  necessary  for  outgoing  tenant  to  remove  his  goods  and  the  incoming  one 
to  place  his  goods  in  the  building  is  not  within  the  provision  avoiding  policy 
where  building  becomes  vacant. 

Cited  in  reference  note  in  41  A.  S.  R.  727,  on  vacancy  of  insured  premises  dur- 
ing change  of  tenants. 

Cited  in  notes  in  28  A.  R.  116,  230;  10  A.  S.  R.  392;  34  A.  S.  R.  598;  8  L.RJV. 
79;  35  A.  R.  443, — on  when  premises  are  vacant  or  unoccupied  within  provision 
of  insurance  policy. 

Distinguished  in  Feshe  v.  Council  Bluffs  Ins.  Co.  74  Iowa,  676,  39  N.  W.  87, 
holding  a  building  insured  became  vacant  and  unoccupied  where  tenant  moved  out 
six  days  before  a  fire  and  nothing  was  left  in  the  building  indicating  an  intention 
to  occupy  it  as  a  dwelling. 

—  Temporary  absence  or  custody  of  care  taker. 

Cited  in  Johnson  v.  Norwalk  F.  Ins.  Co.  175  Mass.  529,  56  N.  E.  569,  holding 
the  words  "occupied  or  unoccupied"  mean  something  more  than  a  temporary  ab- 
sence for  business  or  pleasure;  Shackelton  v.  Sun  Fire  Office,  55  Mich.  288,  54  A. 
R.  379,  21  N.  W.  343;  Springfield  F.  &  M.  Ins.  Co.  v.  McLimans,  28  Neb.  846,  45 
N.  W.  171;  Hanover  F.  Ins.  Co.  v.  Gustin,  40  Neb.  828,  59  N.  W.  375,— holding  a 
mere  temporary  absence  would  not  affect  the  risk;  Hill  v.  Ohio  Ins.  Co.  99  Mich. 
466,  68  N.  W.  359,  holding  a  house  not  "vacant  and  unoccupied"  by  temporary  ab- 
sence of  owner,  where  furniture  remained  in  house  and  neighbors  visited  it  daily 
by  order  of  owner;  McMurray  v.  Capital  Ins.  Co.  87  Iowa,  453,  54  N.  W.  354,  hold- 
ing same  where  owner's  family  were  away  but  a  few  days  and  left  persons  in  ac- 
tual control  to  keep  it  in  suitable  condition  for  continued  occupancy ;  Stupetski  v. 
Transatlantic  F.  Ins.  Co.  43  Mich.  373,  38  A.  R.  195,  5  N.  W.  401,  holding  same 
where  a  person  was  engaged  to  go  to  the  house  daily  during  a  twelve  days  absence 
of  owner  and  family;  Herrman  v.  Merchants'  Ins.  Co.  12  Jones  &.  S.  444,  holding 
same  where  dwelling  was  left  in  charge  of  servants,  furniture  and  cooking  uten- 
sils being  left  in  building;  Gibbs  v.  Continental  Ins.  Co.  13  Hun,  611,  holding 
where  furniture  and  wearing  apparel  were  left  in  house  and  it  was  visited  daily 
there  was  not  an  abandonment;  German- American  Ins.  Co.  v.  Evants,  25  Tex. 
Civ.  App.  300,  61  S.  W.  636,  on  forfeiture  of  policy  by  reason  of  temporary  ab- 
sence of  family  from  dwelling  house. 

Distinguished  in  Couch  v.  Farmers'  F.  Ins.  Co.  64  App.  Div.  367,  72  N.  Y.  Supp. 
95,  holding  an  absence  of  five  months  worked  a  forfeiture  of  a  policy,  which  pro- 
vided that  if  the  building  became  imoccupied  for  a  period  of  ten  days  the  policy 
should  lapse. 
—As  question  of  fact. 

Cited  in  Moore  v.  Phcenix  P.  Ins.  Co.  64  N.  H.  140,  10  A.  S.  R.  384,  6  Atl.  27, 
boldiog  the  question  of  Tacaacy  and  non-vacancy,  and  that  of  increase  of  risk 
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from  these  and  other  changes  of  circumstances,  are  questions  of  fact  for  the  jury; 
Central  MonUna  Mines  Co.  t.  Firemen's  Fund  ins.  Co.  92  Minn.  223,  99  N.  W. 
1120;  Carr  v.  Roger  Williams  Ins.  Co.  60  N.  H.  513, — ^holding  tne  question  of  oc- 
cupancy and  unoccupancy,  vacancy  and  the  reverse  must  be  decided  in  view  of  all 
the  circumstances  of  each  case;  Johnson  v.  New  York  Bowery  F.  Ins.  Co.  39  Hun, 
410,  holding  circumstances  of  each  case  determine  the  time  a  building  can  be  left 
unoccupied. 
Conclusiveness  of  proofs  of  loss. 

Cited  in  White  v.  Royal  Ins.  Co.  149  N.  Y.  486,  44  N.  E.  77  (affirming  8  Misc. 
613,  29  N.  Y.  Supp.  323),  holding  fact  that  insured  stated  in  proof  of  loss  that 
he  had  been  informed  loss  was  caused  by  benzine  taking  fire,  does  not  estop  him 
from  showing  that  it  originated  in  some  other  way;  Schmitt  v.  National  Life 
Asso.  84  Hun,  128,  32  N.  Y.  Supp.  513,  to  the  point  that  party  is  not  estopped  by 
proofs  of  loss  from  showing  facts. 

Cited  in  notes  in  44  L.R.A.  851,  on  conclusiveness  as  against  insured  or  his 
beneficiaries  of  misstatements  as  to  dates  in  proof  of  death;  44  L1.R.A.  858,  on 
conclusiveness  as  against  insured  of  misstatements  in  proof  of  loss  as  to  occu- 
pancy and  use  of  premises. 
Notice  of  vacancy  of  insured  premises. 

Distinguished  in  Hill  v.  Equitable  M.  F.  Ins.  Co.  58  N.  H.  82,  holding  informa- 
tion contrary  to  the  event  where  contract  called  for  notice  of  the  particulars  of 
an  intended  removal  of  goods  does  not  comply  to  the  condition  of  the  policy. 

28  AM.  R£P.   115,  BABRY  T.  OYST£R  BAY  &  H.  S.  B.  CO.  67  N.  Y. 

801. 
Discrimination  by  carrier. 

Cited  in  note  in  41  A.  D.  485,  on  discrimination  in  freights  and  fares  generally. 
—  Right  of  carrier  to  grant  exclusive  privileges  Incidental  to  carriage. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  L.R.A.  140,  57  C.  C.  A.  362,  120  Fed. 
215;  Hedding  v.  Gallagher,  72  N.  H.  377,  64  L.R,A.  811,  57  Atl.  225;  Lewis  v. 
Weatherford,  M.  W.  &  N.  R,  Co.  36  Tex.  Civ.  App.  48,  81  S.  W.  Ill;  Oregon  Short 
Line  R.  Co.  v.  Davidson,  33  Utah,  370,  16  L.ILA.(N.S.)  777,  94  Pac  10,— holding 
a  common  carrier  may  grant  an  exclusive  privilege  to  one  and  exclude  all  others 
who  desire  to  go  upon  his  premises  for  the  sole  purpose  of  soliciting  custom  or 
business;  Godbout  v.  St.  Paul  Union  Depot.  Co.  79  Minn.  188,  47  L.R.A.  532,  81 
N.  W.  835,  holding  hackmen  and  private  carriers  have  no  right  to  enter  the  depot 
of  the  common  carriers  to  solicit  business  against  the  consent  of  the  carrier;  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  35,  9  A.  8.  R.  681,  17  N.  E.  89,  holding  passen- 
gers have  no  such  right  in  the  premises  as  to  give  to  carriers  of  baggage,  soliciting 
their  patronage,  an  implied  license  to  enter,  irrevocable  by  the  railroad  company ; 
State  V.  Reed,  76  Miss.  211,  71  A.  S.  R.  628,  43  L.R.A.  134,  24  So.  308,  11  Am. 
Orim.  Rep.  651,  holding  that  railroad  has  no  right  to  grant  to  one  hackman  ex- 
cluding all  others,  privilege  of  entering  station  to  solicit  patronage;  New  York 
C.  &  H.  R.  R.  Co.  V.  Sheeley,  57  N.  Y.  S.  R.  766,  27  N.  Y.  Supp.  185,  holding  the 
law  as  to  preferences  by  a  common  carrier  does  not  require  railroad  companies  to 
allow  all  hack  drivers  alike  to  use  its  grounds  for  soliciting;  New  York  C.  &  H. 
R.  R.  Co.  V.  Flynn,  74  Hun,  124,  26  N.  Y.  Supp.  839,  holding  statute  against  pref- 
erences did  not  forbid  exclusion  of  liackmen  competing  with  exclusive  licensee; 
Fluker  v.  Georgia  R.  &  Bkg.  Co.  81  Ga.  461,  12  A.  S.  R.  328,  2  L.R.A.  843,  8  S. 
E.  529;  Kates  v.  Atlanta  Baggage  &  Cab  Co.  107  Ga,  636,  46  L.R.A.  431,  34  S.  E. 
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yi2, — folding  the  business  of  selling  lunches  or  soliciting  for  same  upon  the  prem- 
ises of  a  railway  company  is  dependent  upon  the  consent  of  the  company;  Gris- 
wold  V.  Webb,  16  R,  I.  649,  7  L.R.A.  302,  19  Atl.  143;  New  York,  N.  H.  &  H.  R. 
Co.  V.  Bork,  23  R.  I.  218,  49  Atl.  965,— holding  it  may  exclude  from  its  station  all 
hackmen  soliciting  passengers  without  its  license. 

Cited  in  notes  in  18  A.  S.  R.  766;  22  A.  S.  R.  702;  16  L.R.A.(N.S.)  779,— on 
right  to  discriminate  between  hackmen  and  other  solicitors  of  patronage  at  depots, 
wharves,  etc.;  8  LJI.A.  764,  on  dominion  of  railroads  over  stations  and  grounds. 
Distinguished  in  Lucas  v.  Herbert,  148  Ind.  64,  37  L.R.A.  376,  47  N.  E.  146, 
holding  a  railroad  in  enforcing  reasonable  regulations,  may  designate  the  stand 
hacks  shall  occupy  in  waiting  for  arrival  of  trains;  State  v.  Reed,  76  Miss.  211, 
71  A.  S.  R.  528,  43  L.R.A.  134,  24  So.  308,  holding  the  exclusive  right  of  en- 
tering to  solicit  patronage  at  its  station  grounds  to  the  exclusion  of  others, 
cannot  be  granted  by  a  railway  company. 
Bight  of   carrier  or  Innkeeper  to  exclude  persons  or  refuse  business. 

Cited  in  Furgason  v.  Citizens*  Street  R.  Co.  16  Ind.  App.  171,  44  N.  E.  936,  hold- 
ing the  carrier  is  not  bound  to  accept  as  a  passenger  one  whose  ostensible  business 
is  to  injure  the  carrier's  property  or  business;  Connors  v.  Cunard  S.  S.  Co.  204 
Mass.  310,  134  A.  S.  R.  662,  26  L.R.A.(N.S.)  171,  90  N.  E.  601,  17  A.  &  E.  Ann. 
Cas.  1051,  holding  that  carrier  by  water  may  refuse  to  take  passenger  who  is  not 
fit  to  travel  without  medical  attention  and  depends  on  carrier  to  furnish  it ;  Fort 
Worth  &  D.  City  R.  Co.  v.  State,  99  Tex.  34,  70  L.R.A.  950,  87  S  W.  336,  holding 
no  right  to  attach  sleeping  cars  to  railroad  trains  exists  in  the  absence  of  consent 
of  carrier;  State  v.  Steele,  106  N.  C.  766,  19  A.  S.  R.  673,  8  L.R.A.  616,  11  S.  E. 
478,  holding  an  innkeeper  may  exclude  agents  of  a  livery-stable  soliciting  on  the 
premises,  after  notice;  People  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Hudson  River 
Teleg.  Co.  19  Abb.  N.  C.  466;  People  ex  rel.  Oneida  Teleph.  Co.  v.  Central  New 
York  Teleph.  &  Teleg.  Co.  41  App.  Div.  17,  58  N.  Y.  Supp.  221,— holding  at  the 
common  law  one  common  carrier  could  not  demand  as  of  right  that  it  be  permit- 
ted to  use  its  rival  carrier's  property  for  the  benefit  of  its  own  business. 

Cited  in  reference  note  in  26  A.  R.  647,  on  right  of  carrier  to  prevent  express- 
man from   soliciting  trade  on  its  boats  in  opposition  to  carrier. 

Cited  in  notes  in  107  A.  S.  R.  303,  on  carrier's  right  to  refuse  to  transport  per- 
sons interfering  with  business  interests;  13  L.R.A.  849,  on  exclusion  of  hackmen 
and  other  solicitors  of  patronage  from  car,  vessel,  or  inn. 

Distinguished  in  Memphis  News  Pub.  Co.  v.  Southern  R.  Co.  110  Tenn.  684,  63 
L.RA.  160,  76  S.  W.  941,  holding  a  common  carrier  is  not  relieved  of  a  duty  to 
carry  merchandise  tendered  upon  the  ground  that  it  has  contracted  away  its  duty 
by  giving  another  exclusive  privilege  as  to  the  merchandise  in  question. 
Rigrlit  of  carrier  to  make  contracts  for  facilitating  business. 

Cited  in  Delaware,  L.  &  W.  R.  Co.  v.  Kutter,  77  C.  C.  A.  316,  147  Fed.  61,  hold- 
ing a  railroad  company  may  lawfully  make  necessary  arrangements  for  increas- 
ing its  business  and  economically  carrying  it  on. 

2S  AM.   REIP.   117,  BAKER  v.  LEVSR,  67  N.  T.  804. 

Duty  of  party  defrauded  as  to  diligence  in  discovering  the  fraud. 

Cited  in  Yeomans  v.  Bell,  79  Hun,  215,  29  N.  Y.  Supp.  502,  holding  the  rule  of 
waiver  has  no  application  where  one  was  induced  to  relinquish  a  lien  by  fraud; 
National  Bank  v.  Taylor,  5  S.  D.  99,  68  N.  W.  297;  Bosley  v.  National  Mach.  Co. 
15  Daly,  267,  6  N.  Y.  Supp.  4;  White  v.  Lowden,  8  Misc.  106,  28  N.  Y.  Supp.  619, 
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90  Hun,  218;  Wright  v.  Deniston,  9  Misc.  79,  29  N.  Y.  Supp.  718,— holding  the  de- 
frauded party  owes  no  duty  of  vigilance  to  him  who  is  guilty  of  the  fraud;  Bur- 
roughs V.  Pacific  Guano  Co.  81  Ala.  255,  1  So.  212,  holding  fact  that  defrauded 
party  had  opportunity  and  might  have  discovered  the  false  representations,  by  in- 
quiry does  not  bar  his  right  to  relief;  Wells  v.  Houston,  29  Tex.  Civ.  App.  619, 
69  S.  W.  183;  Engeman  v.  Taylor,  46  W.  Va.  669,  33  S.  E.  922,— holding  one  can- 
not waive  or  acquiesce  in  a  wrong  while  ignorant  that  it  has  been  committed,  but 
he  may  not  wilfully  shut  his  eyes  to  what  he  ought  to  have  known;  Schneider  v. 
Foote,  23  Blatchf.  511,  27  Fed.  581,  holding  the  party  upon  discovering  the  fraud 
must  not  only  disaffirm  but  revest  the  vendor  with  title  to  the  property  received 
if  he  would  claim  a  release  on  ground  of  fraud;  Slayback  v.  Raymond,  93  App. 
Div.  326,  87  N.  Y.  Supp.  931;  Forster  v.  Wilshusen,  14  Misc.  520,  35  N.  Y.  Supp. 
1083, — ^holding  want  of  diligence  in  discovering  the  fraud  is  not  sufficient  to  de- 
prive a  party  of  his  right  to  rescind  a  fraudulent  contract;  Strauss  v.  Welsbach 
Gas  Lamp  Co.  42  Misc.  184,  85  N.  Y.  Supp.  367,  holding  a  person  deceived  by  the 
fraudulent  misstatements  of  another  owes  him  no  duty  of  vigilance  in  the  discov- 
ery of  the  fact  that  they  are  false;  Delano  v.  Rice,  23  App.  Div.  327,  48  N.  Y. 
Supp.  295;  Kelly  v.  Pratt,  41  Misc.  31,  83  N.  Y.  Supp.  636, — ^holding  where  no 
fact  is  known,  and  no  circumstances  occur  to  suggest  inquiry,  a  party  owes  no 
duty  or  diligence  to  discover  a  fraud. 

Cited  in  note  in  6  E.  R.  C.  912,  on  duty  to  act  within  reasonable  time  in  order 
to  rescind  a  voidable  contract. 
Ljiabillty  for  loss  pending  rescission  for  fraud. 

Cited  in  Brown  v.  Norman,  65  Miss.  369,  7  A.  S.  R.  663,  4  So.  293,  holding  where 
property  by  reasonable  use  or  natural    causes  is  diminished  in    discovering  the 
fraud,  the  fraudulent  party  must  receive  it  in  its  depreciated  condition. 
Rescission  of  contracts  for  sale  of  realty. 

Cited  in  reference  note  in  20  A.  S.  R.  212,    on  rescission  of  contracts  for  sale 
of  realty. 

IVho  is  innocent  purchaser  of  property. 

Cited  in  Scoggin  v.  Mason,  46  Tex.  Civ.  App.  480,  103  S.  W.  831,  holding  that 
purchaser  of  homestead  in  consideration  for  preexisting  debt  is  not  innocent  pur- 
chaser as  against  wife  who  joined  in  sale  through  fraud  of  husband. 
Power  of  court  to  give  final  Judgment  on  appeal. 

Cited  in  Brackett  v.  Griswald,  128  N.  Y.  644,  3  8ilv.  Ct.  App.  545,  28  N.  B.  366, 
on  power  of  General  Term  to  dismiss  a  complaint. 

98  AM.   R£P.    128,  LOOBOS  v.  PEOPIiE,   67  X.  T.   829. 
liarceny  by  procuring  property  by  a  trick. 

Cited  in  Crum  v.  State,  148  Ind.  401,  47  N.  E.  833,  holding  larceny  may  be 
committed  by  trick  or  deception ;  State  v.  Buck,  186  Mo.  15,  84  S.  W.  961,  2  A. 
&  E.  Ann.  Cas.  1007,  holding  where  property  is  gained  possession  of  by  a  fraud 
or  trick  and  is  converted  to  the  use  of  the  taker,  larceny  is  committed  at  com* 
mon  law  as  well  as  under  the  statute;  People  v.  Dean,  35  N.  Y.  S.  R.  931,  12 
N.  Y.  Supp.  749,  holding  the  felonious  taking  the  possession  of  another's  prop 
erty,  intending  thereby  to  appropriate  it  constitutes  larceny;  People  v.  Laurence, 
137  N.  Y.  617,  33  N.  E.  547,  10  N.  Y.  Crim.  Rep.  331;  People  v.  Miller,  169 
N.  Y.  339,  88  A.  S.  R.  546,  62  N.  E.  418,  16  N.  Y.  Crim.  Rep.  281,— holding 
the  offense  of  larceny  at  common  law  is  established  by  proof  that  possession 
was  obtained  by  a  trick,  fraudulent  device  or  artifice,  with  the  intent  at  the 


Digitized  by 


Google 


333  NOTES  ON  AMERICAN  REPORTS.  [117-123 

time  of  subsequent  appropriation;  Soltan  v.  Gerdau,  119  N.  Y.  380,  16  A. 
S.  R.  843,  23  N.  E.  864,  holding  where  party  only  intended  to  part  with  the 
possession  of  goods  and  the  one  obtaining  it  intended  to  steal  it  the  crime 
of  larceny  was  committed;  Collins  v.  Ralli,  20  Hun,  246,  holding  parties 
taking  possession  of  cotton  aa  brokers  with  the  specific  purpose  of  converting 
it  to  their  own  use  are  guilty  of  larceny;  People  v.  Rae,  66  Cal.  423,  56  A.  R. 
102,  6  Pac.  1;  People  v.  Johnson,  91  Cal.  265,  27  Pac.  663,— holding  where 
one  puts  property  in  the  hands  of  another,  to  use  or  do  some  act  in  relation 
to  it,  in  his  presence,  possession  is  not  parted  with,  and  the  conversion  of  it 
animo  furandi  is  larceny;  People  v.  Sumner,  33  App.  Div.  338,  53  N.  Y.  Supp. 
817,  13  N.  Y.  Crim.  Rep.  318,  holding  it  is  not  necessary  to  constitute  the 
crime  of  larceny  that  the  property  be  taken  from  the  possession  of  the  owner 
by  a  trespass;  Devore  v.  Territory,  2  Okla.  562,  37  Pac.  1092,  holding  where 
one  parts  with  the  possession  but  meant  to  retain  the  right  of  property  until 
a  good  deed  should  be  executed  to  him  and  the  other  converted  the  property 
to  his  own  use,  this  would  constitute  larceny. 

Cited  in  reference  note  in  46  A.  R.  183,  on  obtaining  possession  of  property 
by  trick  as  larceny. 

Cited  in  notes  in  57  A.  D.  278,  on  obtaining  goods  by  false  pretenses  and 
representations  as  larceny;  1  L.R.A.(N.S.)  863,  on  larceny  by  obtaining  money 
by  wager  on  fraudulent  race  or  game. 

—  In  statntory  "larceny.** 

Cited  in  Williams  v.  United  States  Fidelity  &  O.  Co.  105  Md.  490,  66  Atl. 
495,  holding  the  statutory  modification  of  the  definition  of  "larceny**  as  in- 
terpreted by  the  New  York  courts,  has  not  done  away  with  the  necessity  of 
proving  the  felonious  intent  at  time  of  taking;  People  v.  Hart,  35  Misc.  182, 
71  N.  Y.  Supp.  492,  15  N.  Y.  Crim.  Rep.  483,  holding  though  the  statute  by 
words  calls  the  crime  larceny,  it  does  not  change  the  substantive  crime  of  fraud 
by  false  pretense,  nor  alter  the  rules  of  pleading. 

—  Obtaining  money  to  cliange  or   for  pretended  transitory  purpose. 
Cited  in  Special  Sessions  Ct.  Justices  v.  People,  90  N.  Y.  12,  43  A.  R.  135, 

1  N.  Y.  Crim.  83,  holding  one,  taking  a  gold  coin  under  the  pretense  of  ob- 
taining change  with  the  intent  of  stealing  it,  commits  larceny;  State  v. 
Edwards,  51  W.  Va,  220,  59  L.R.A.  465,  41  S.  E.  429,  holding  where  one  in- 
duces another  to  part  with  the  possession  of  his  money  with  a  preconceived 
purpose  and  design  to  take  it  and  convert  it  to  his  own  use  he  is  guilty  of 
larceny;  People  v.  Morse,  99  N.  Y.  662,  holding  one  properly  convicted  of  grand 
larceny  where  he  induced  one  seeking  employment,  to  make  a  deposit  of  $600, 
which  he  immediately  appropriated  to  his  own  use;  People  v.  Henry,  127  App. 
Div.  489,  111  N.  Y.  Supp.  1005,  holding  that  defendant  is  guilty  of  larceny 
where  he  and  confederates  used  trick  and  device  to  induce  complainant  to  pro- 
duce money,  and  having  obtained  possession  thereof,  ran  away. 
-Confidence  games  and  simulated  wagers. 

Cited  in  Stewart  v.  Wright,  77  C.  C.  A.  499,  147  Fed.  321,  holding  fact  that 
victim  participated,  thinking  he  was  assisting  in  defending  others  does  not 
relieve  the  guilty  ones;  Stote  v.  Skilbrick,  25  Wash.  555,  87  A.  S.  R.  784,  66 
Pac.  53,  holding  where  defendants  obtained  through  dishonest  gambling  meth- 
ods one's  money  by  getting  him  to  bet  his  money  on  cards  which  they  manipu- 
lated so  he  had  no  chance  of  winning,  they  were  guilty  of  larceny. 

Cited  in  note  in  134  A.  S.  R.  368,  on  the  confidence  game. 
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liaroeny  of  goods  where  possession  is  lawfully  acquired. 

Cited  in  note  in  88  A.  S.  R.  569,  570,  572,  578,  on  larceny  of  goods  possession 
of  which  was  acquired  lawfully. 
Distinction  between  larceny  and  false  pretense. 

Cited  in  Ihorne  v.  llirck,  10  Daly,  327,  holding  in  larceny  there  is  no  intent 
to  part  with  title  while  in  false  pretense  title  is  parted  with;  Zink  y.  People, 
16  Hun,  396,  holding  a  conviction  for  larceny  cannot  be  had  where  goods  were 
consigned  upon  fraudulent  representations,  to  be  sold  and  proceeds  remitted; 
Williams  v.  State,  165  Ind.  472,  2  LJl.A.(N.S.)  248,  75  N.  E.  875,  holding  fact 
that  owner  intends  to  part  with  the  title  to  the  property,  and  not  merely  the 
possession,  marks  the  distinction  between  larceny  and  false  pretense;  State  v. 
Loser,  132  Iowa,  419,  104  N.  W.  337,  holding  the  distinction  depends  largely 
if  not  wholly,  upon  the  intent  of  the  prosecutor;  Haley  y.  State,  49  Ark.  147, 
4  S.  W.  476;  People  ▼.  Miller,  64  App.  Div.  450,  72  N.  Y.  Supp.  253,  16  N.  Y. 
Crim.  Rep.  67;  People  v.  Martin,  116  Mich.  446,  74  N.  W.  653,— holding  where 
owner  parts  not  only  with  the  possession  but  the  right  of  property  also  the 
offense  will  not  be  larceny;  State  y.  Anderson,  186  Mo.  25,  84  8.  W.  946,  hold- 
ing there  must  be  present  the  element  of  trespass  in  larceny  while  this  ele- 
ment need  not  exist  in  obtaining  goods  by  false  pretense. 

Cited  in  note  in  10  LJLA.  303,  on  false  pretenses  as  distinguished  from  theft. 

Distinguished  in  Thome  y.  Turck,  94  N.  Y.  90,  46  A.  R.  126,  holding  where 
one  parts  with  the  possession  intending  to  surrender  absolute  title,  it  is  not 
larceny  though  he  was  induced  to  part  with  the  possession  by  means  of  false 
pretenses;  Zink  t.  People,  77  N.  Y.  114,  33  A.  R.  589,  6  Abb.  N.  C.  413,  holding 
where  goods  are  shipped  to  one  to  sell  so  that  he  acquires  absolute  possession 
with  the  indicia  of  ownership,  he  cannot  be  convicted  of  larceny. 

98  AM.  RBP.   199,  SEOURITT  BANK  T.  NATIONAIi  BANK,   67  N.  T. 

458. 
Idability  on  certification  of  raised  or  altered  check. 

Cited  in  Clews  v.  Bank  of  New  York  Nat.  Bkg.  Asso.  89  N.  Y.  418,  42  A.  R. 
303,  holding  certification  of  raised  check  and  payment  of  same  in  ignorance 
gives  defense  or  right  of  recovery  to  bank. 

Cited  in  reference  note  in  74  A.  S.  R.  189,  on  certification  of  altered  check. 

Cited  in  notes  in  39  A.  D.  523,  on  effect  of  payment  or  certification  of  raised 
check;  42  A.  R.  310,  on  liability  on  certified  check  which  is  altered. 
Parol  evidence  to  vary  vrritten  instmment. 

Cited  in  Piatt  v.  Flower,  66  Misc.  342,  123  N.  Y.  Supp.  536,  to  point  thai 
parol  evidence  is  not  admissible  to  vary  terms  of  written  instrument. 
Effect  of  certification  of  a  check. 

Cited  in  First  Nat.  Bank  v.  Northwestern  Nat  Bank,  162  HI.  296,  43  A.  a  R. 
247,  26  L.R.A.  289,  38  N.  E.  739,  holding  the  acceptance  or  certification  did  not 
warrant  the  genuineness  of  the  bodies  of  the  checks;  Oppenheim  v.  West  Side 
Bank,  22  Misc.  722,  50  N.  Y.  Supp.  148,  holding  the  teller's  statement  that  a 
check  is  ''all  right"  must  be  limited  to  the  fact  of  its  payment  by  the  drawee, 
and  not  extended  to  the  genuineness  of  the  body  of  the  check;  Lynch  v.  First 
Nat.  Bank,  107  N.  Y.  179,  1  A.  S.  R.  803,  13  N.  E.  775,  holding  a  certificaUon 
of  a  check  amounts  to  a  representation  that  the  drawee  has  funds  in  the 
bank  which  will  be  retained  to  pay  same. 

Cited  in  notes  in  89  A.  D.  443,  on  bank's  liability  on  certified  ehecks;   17 
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A.  S.  R.  899,  on  effect  of  certification  on  rights  of  bank  paying  forged  check; 
128  A.  8.  R.  703,  on  certified  checks. 

—  Variance  by  proof  of  custom. 

Cited  in  Metropolitan  Nat  Bank  v.  Merchants'  Nat  Bank,  182  111.  367,  74 
A.  8.  R.  180,  55  N.  K  360,  holding  the  legal  construction  of  the  contract  of 
certification  cannot  be  changed  by  proof  of  local  custom;  Clews  v.  Bank  of  New 
York  Nat  Bkg.  Asso.  114  N.  Y.  70,  20  N.  E.  852,  holding  where  witness  was 
not  a  party  to  the  contract,  the  question,  "what  do  you  understand  the  con- 
tract of  certification  of  a  check  or  draft  to  be"  was  properly  excluded. 
Wbo  may  certify  check. 

Cited  in  note  in  89  A.  D.  444,  as  to  who  may  certify  check. 
Riffht  to  recover  money  paid  on  raised  or  altered  check  or  draft. 

Cited  in  Parke  v.  Roser,  67  Ind.  500,  33  A.  R.  102,  holding  where  plaintiffs 
certified  the  check,  and  afterwards  paid  it,  before  discovering  it  had  been 
raised,  they  could  recover  the  money  from  parties  to  whom  it  had  been  paid. 

Cited  in  note  in  17  A.  S.  R.  896,  on  right  of  drawee  to  recover  back  money 
paid  on  raised  or  altered  check  or  draft 
Bank  usage  —  As  binding  bank. 

Cited  in  note  in  21  L.RJL  446,  on  effect  of  bank  usage  to  bind  bank. 

—  As  to  effect  of  indorsement. 

Cited  in  Com  Exch.  Bank  v.  Nassau  Bank,  91  N.  Y.  74,  43  A.  R.  655,  hold- 
ing a  usage  requiring  an  examination  to  satisfy  one  as  to  the  genuineness  of  an 
indorsement  cannot  be  shown. 
Validity  of  custom. 

Cited  in  note  in  18  L.  ed.  U.  8.  173,  as  to  when  custom  is  void  as  imreason- 
able  or  against  law. 
Teller  as  agent  of  bank. 

Distinguished  in  Clews  v.  Bank  of  New  York  Nat  Bkg.  Asso.  114  N.  Y.  70, 
20  N.  E.  852  (re-affirming  89  N.  Y.  418,  42  A.  R.  303),  holding  it  not  error  to 
refuse  to  charge  that  teller  was  not  the  agent  of  the  bank  for  the  purpose  of 
giving  information  other  than  as  to  genuineness  of  signature  of  drawee  and 
acceptor. 

Cited  in  reference  note  in  8  A.  8.  R.  636,  on  responsibility  of  bank  for  false 
representations  of  its  teller  to  induce  transaction  outside  its  authority. 

2S  AM.  REP.   184,  FliYNN  v.  EQUITABIjE  LIFE  ASSUR.  SOC.   67  N. 

IT.  500,  Second  appeal  in  78  N.  T.  568,  84  Am.  Rep.  561. 
Bffect  of  falsity  of  answers  of  agent  on  validity  of  insurance  policy. 

Cited  in  McArthur  v.  Globe  Mut.  L.  Ins.  Co.  14  Hun,  348,  holding  a  policy 
not  avoided  by  falsity  of  answers  of  general  agent  having  full  knowledge  of  the 
facts. 

Cited  in  note  in  20  L.  ed.  U.  8.  617,  on  effect  of  agent's  filling  in  untrue  an- 
swers in  application  without  knowledge  of  assured. 

—  Answers  by  medical  examiner. 

Cited  in  Flynn  v.  Equitable  L.  Ins.  Co.  78  N.  Y.  568,  34  A.  R.  561  (affirming 
15  Hun,  521),  holding  the  company  estopped  from  denying  the  truth  of  answers 
in  an  application  taken  by  a  medical  examiner,  upon  request  of  general  agent 
of  the  company,  in  absence  of  fraud  and  collusion. 
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£ff^t  of  notice  to  sabagent. 

Cited  in  note  in  21  L.R.A.  343,  on  effect  of  notice  to  subagent  of  insurance 
agent 

23   AM.  REP.    138,   SHAFT  ▼.   PH(£NIX  MUT.   L.   INS.  CO.    67   N.   T. 

544. 
Jarisdiction  over  corporations. 

Cited  in  note  in  1  L.R.A.  331,  on  jurisdiction  over  corporations. 
Bight  of  corporation  to  remove  cause  for  diverse  citizenship. 

Cited  in  note  in  II  L.R.A.  216,  568,  on  right  of  corporation  to  remove  cause 
for  diverse  citizenship. 
Effect  of  petition  of  removal  of  cause  from  state  court. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Fulton,  59  Ohio  St.  575,  44  L.RJL  520, 
53  N.  £.  265,  holding  where  a  case  is  properly  removed  from  a  state  court  the 
Jurisdiction  of  such  court  immediately  ceases;  Dunn  v.  Burlington  C.  R.  &  N. 
R.  Co.  35  Minn.  73,  27  N.  W.  448,  holding  if  it  appears  from  the  record  of 
which  the  petition  forms  a  part,  that  the  case  is  one  for  removal,  the  petitioner 
is,  upon  proper  procedure,  entitled  to  the  removal  as  of  course,  and  jurisdiction 
of  the  state  court  ceases  eo  instanti;  Ulster  County  Sav.  Inst.  v.  Fourth  Nat. 
Bank,  5  Silv.  Sup.  Ct.  144,  28  N.  Y.  S.  R.  24,  8  N.  Y.  Supp.  162,  holding  where 
the  proceedings  for  removal  are  regular,  in  a  proper  case,  the  state  court  is 
ousted  of  jurisdiction  whether  the  order  of  removal  is  granted  or  denied; 
Lawton  v.  Blitch,  30  Fed.  640,  holding  where  a  cause  is  properly  removed  the 
jurisdiction  of  the  state  court  is  finally  determined,  and  consent  of  parties 
cannot  authorize  the  Federal  court  to  remand  it;  Lalor  v.  Dunning,  56  How. 
Pr.  209,  holding  every  step  taken  subsequent  to  presentation  of  bond  and 
petition  will  be  declared  null  and  void,  if  petition  is  found  regular  and  valid; 
Hayes  v.  Todd,  34  Fla.  233,  15  So.  752,  holding  a  case  does  not  stand  removed 
by  the  filing  of  a  defective  petition  and  bond,  or  either  of  them;  Johnson  v. 
Brewers*  F.  Ins.  Co.  51  Wis.  570,  9  N.  W.  657  (dissenting  opinion),  on  re- 
moval  as  affecting  jurisdiction   of   state   court. 

Cited  in  note  in  3  L.R.A.  546,  on  petition  for  removal  of  cause. 
Who  may  malce  petition  and  affidavit  of  corporation  for  removal  of  cause. 

Cited  in  American  Soda  Fountain  Co.  v.  Stolzenbach,  75  N.  J.  L.  721,  127 
A.  S.  R.  822,  16  L.R.A.(N.S.)  703,  68  Atl.  1078;  Fayette  Title  &  T.  Co.  v. 
Maryland,  P.  &  W.  V.  Teleph.  &  Teleg.  Co.  180  Fed.  928,— holding  petition 
by  corporation  to  remove  cause,  signed  by  agent  on  whom  bill  was  served  is 
sufficiently  signed;  Parkhurst  v.  Citizens'  Nat.  Bank,  61  Md.  254,  holding 
cashier  of  defendant  bank  the  proper  officer  to  make  the  affidavit,  stating  the 
amount  due  the  bank  as  required  by  statute;  Mix  v.  Andes  Ins.  Co.  74  N.  Y. 
53,  30  A.  R.  260,  holding  a  corporation  by  its  authorized  agent,  may  make 
the  required  affidavit  for  removal  of  a  cause  to  the  Federal  court. 
Verification  by  officer  as  verification  by  corporation. 

Cited  in  International  Seal  Co.  v.  Beyer,  33  App.  D.  C.  172,  to  point  that 
verification  by  agent  of  corporation  is  verification  by  corporation  itself. 

Cited  in  note  in  16  L.R.A.(N.S.)  704,  as  to  whether  affidavit  or  verification 
by  corporate  officer  is  to  be  regarded  as  made  by  an  agent  of  the  corporation. 
Nature  of  the  petition. 

Cited  in  State  Bank  v.  First  Nat  Bank,  34  N.  J.  Eq.  450;   Fenstermacher 
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▼.  State,  19  Or.  604,  25  Pac.  142,— holding  "a  petition"  is  a  request  in  writing 
and  in  legal  language,  describes  an  application  to  a  court  in  writing. 

9S  AM.  RKP.  144,  McDONAIiD  v.  NEW  YORK,  68  N.  Y.  28. 
Municipal  contracts. 

Cited  in  State  ex  rel.  Lambert  v.  Coad,  23  Mont.  131,  67  Pac  1092;  Douglas 
County  V.  Keller,  43  Neb.  636,  62  N.  W.  60, — holding  public  bodies  when  act- 
ing under  special  powers  must  act  strictly  within  the  conditions  prescribed; 
People  ex  rel.  J.  B.  Lyon  Co.  v.  McDonough,  173  N.  Y.  181,  66  N.  E.  963,  hold- 
ing substantial  compliance  with  statute  or  ordinance  sufficient;  McCord  v. 
Lauterbach,  91  App.  Div.  316,  86  N.  Y.  Supp.  603,  as  to  what  irregularities  in 
the  letting  of  a  building  contract  by  city  of  New  York  do  not  afford  a  basis 
for  taxpayer's  action;  Inge  v.  Board  of  Public  Works,  136  Ala,  187,  93  A.  S.  R. 
20,  33  So.  678,  holding  unless  provisions  of  statute  are  complied  with  con- 
tracts are  invalid;  McAdam  v.  New  York,  36  Hun,  340,  as  to  illegality  of  con- 
tract made  between  clerk  in  bureau  and  city;  Chippewa  Bridge  Co.  v.  Durand, 
122  Wis.  86,  106  A.  S.  R.  931,  99  N.  W.  603,  holding  to  be  valid  they  must  be 
made  in  accordance  with  city  charter. 

Cited  in  note  in  7  E.  R.  C.  372,  on  presumption  that  executed  contract  to 
which  corporation  is  party  is  within  its  powers. 
•»  Necessity  of  following  statutory  requirements. 

Cited  in  note  in  13  L.R.A.  363,  354,  on  necessity  for  foll(/wing  statutory  re- 
quirements in  awarding  public  contracts. 

—  Dnty  to  take  notice  of  legal  limitations. 

Cited  in  Drainage  Commission  v.  National  Contracting  Co.  136  Fed.  780; 
Smith  Canal  or  Ditch  Co.  v.  Denver,  20  Colo.  84,  36  Pac.  844;  Mulnix  v.  Mu- 
tual Ben.  L.  Ins.  Co.  23  Colo.  71,  33  L.R«A.  827,  46  Pac.  123;  Keating  v.  Kan- 
sas, 84  Mo.  415;  Mister  v.  Kansas,  18  Mo.  App.  218;  Palladino  v.  New  York, 
3  Silv.  Ct.  App.  390;  Davies  v.  New  York,  16  Jones  k  S.  194;  Ft.  Edward  v. 
FUh,  156  N.  Y.  363,  60  N.  E.  973;  Walton  v.  New  York,  26  App.  Div.  76,  49 
N.  Y.  Supp.  616;  Rockefeller  v.  Taylor,  69  App.  Div.  176,  74  N.  Y.  Supp.  812; 
O'Brien  v.  New  York,  16  N.  Y.  Supp.  620;  Amott  v.  Spokane,  6  Wash.  442,  33 
Pac  1063, — holding  wherever  a  person  enters  into  a  contract  with  an  agent  of 
a  municipal  corporation  he  must  at  his  peril  ascertain  such  agent's  authority; 
Smith  V.  Nowburgh,  77  N.  Y.  130,  holding  person  who  deals  with  municipal 
corporation  is  obliged  to  see  that  charter  has  been  fully  complied  with;  Wake- 
field V.  Brophy,  67  Misc.  298,  122  N.  Y.  Supp.  632,  holding  person  contracting 
with  pnblic  officers  chargeable  with  knowledge  of  their  powers  and  cannot  re- 
cover if  power  exceeded;  Reilly  v.  New  York,  22  Jones  k  S.  463,  holding  bidder 
must  take  notice  of  proper  means  of  estimating  work;  Acme  Road  Machinery 
Co.  ▼.  Bridgewater,  104  App.  Div.  697,  93  N.  Y.  Supp.  494  (dissenting  opin- 
ion), as  to  duty  of  those  dealing  with  municipal  corporations  through  their 
officials  to  take  care  to  learn  nature  and  extent  of  their  authority;  Voght  v. 
Buffalo,  37  N.  Y.  S.  R.  471,  14  N.  Y.  Supp.  769,  holding  city  engineer  had  no 
power  to  dispense  with  any  requirement  which  the  corporation  imposed. 

—  Power  of  officers  to  bind. 

Cited  in  Kelley  v.  Tarrington,  80  Conn.  378,  68  Atl.  866;  Molloy  y.  New  Ro- 

chelle,  198  N.  Y.  402,  30  L.R.A.(N.S.)   126,  92  N.  E.  94;  Dady  ▼.  New  York, 

66  Misc.  382,  121  N.  Y.  Supp.  860,— holding  that  contract  made  by  city  officer 

is  not  binding  on  city  unless  made  in  manner  prescribed  by  law;  McCurdy  ▼• 

Am.  Rep.  Vol.  XVI.— 22. 
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Shiawassee,  154  Mich.  550,  118  N.  W.  625,  holding  that  no  recovery  could  be 
had  on  notes  given  by  county  treasurer  pursuant  to  resolution  of  board  of 
supervisors  such  board  having  no  power  to  authorize  giving  notes;  Re  Greene, 
55  App.  Div.  475,  67  N.  Y.  Supp.  291,  as  to  liability  of  municipalities  for 
contracts  of  its  officers. 

—  Affirmance  and  ratification. 

Cited  in  Durango  v.  Pennington,  8  Colo.  257,  7  Pac.  14,  holding  ratification 
of  an  invalid  contract  where  an  express  contract  is  necessary  to  bind  a  muni- 
cipal corporation  in  the  first  instance  and  where  the  contract  is  required  to  be 
made  in  a  specified  manner,  requires  the  observance  of  the  same  formalities  and 
provisions  necessary  to  be  complied  with  in  the  making  of  a  valid  contract; 
Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  80  Minn.  165,  81  A.  S.  R.  240,  50  L. 
RJ^.  170,  83  N.  W.  54  (dissenting  opinion),  as  to  ratification  of  ultra  vires 
contract  of  municipal  corporations;  Gutta  Percha  &  Rubber  Mfg.  Co.  v.  Oga- 
lalla,  40  Neb.  775,  42  A.  S.  R.  696,  59  N.  W.  513,  holding  formalities  which 
are  not  a  limitation  on  original  power  of  contract  need  not  be  observed  in  a 
ratification;  La  France  Fire  Engine  Co.  v.  Syracuse,  33  Misc.  516,  68  N.  Y.  Supp. 
894,  holding  a  contract  made  in  defiance  of  charter  provisions  is  not  ratified  by 
citys  raising  cost  by  tax;  Mixer  v.  Adam,  66  Misc.  238,  121  N.  Y.  Supp.  31, 
holding  that  city  is  liable  to  contractor  for  paving  work  done  though  his  pro- 
posal did  not  follow  advertisement  where  after  receiving  proposed  council  ac- 
cepted his  bid;  Murphy  v.  Albina,  22  Or.  106,  29  A.  S.  R.  578,  29  Pac.  353, 
holding  when  work  is  done  under  an  unauthorized  contract  executed  by  city 
officers,  mere  silence  and  acquiescence  will  not  ratify  the  same. 

—  Rights  nnder  ultra  vires  contract. 

Cited  in  State  ex  rel.  Diebold  Safe  &.  Lock  Co.  v.  Getchell,  3  N.  D.  243,  55  N. 
W.  585;  Newbery  v.  Fox,  37  Minn.  141,  5  A.  S.  R.  830,  33  N.  W.  333;  West 
Chicago  Park  v.  Kincade,  64  111.  App.  113;  Citizens  Bank  v.  Spencer,  12G 
Iowa,  101,  101  N.  W.  643;  Agawam  Nat.  Bank  v.  South  Hadley,  128  Mass. 
503;  McBrian  v.  Grand  Rapids,  56  Mich.  95,  22  N.  W.  206;  Black  v.  Detroit, 
119  Mich.  571,  78  N.  W.  660;  Verdin  v.  St  Louis,  131  Mo.  26,  33  S.  W.  480; 
Crutchfield  v.  Warransburg,  30  Mo.  App.  456;  Taylor  v.  School  Dist.  No.  3, 
60  Mo.  App.  372;  Snyder  v.  Board  of  Education,  10  N.  M.  446,  62  Pac  1090; 
Nelson  v.  New  York,  1  Silv.  Sup.  Ct  471,  5  N.  Y.  Supp.  688;  Parr  v.  Green- 
bush,  72  N.  Y.  463;  Dickinson  v.  Poughkeepsie,  75  N.  Y.  65;  Wells  v.  Salina, 
119  N.  Y.  280,  7  L.R.A.  759,  23  N.  E.  870;  People  ex  rel.  Coughlin  v.  Gleason, 
121  N.  Y.  631,  25  N.  E.  4;  Palladino  v.  New  York,  56  Hun,  565,  10  N.  Y.  Supp. 
66;  Suburban  Electric  Light  Co.  y.  Hempstead,  38  App.  Div.  355,  56  N.  Y. 
Supp.  443;  Keane  v.  New  York,  88  App.  Div.  542,  85  N.  Y.  Supp.  130;  Nelson 
v.  New  York,  23  N.  Y.  S.  R.  518,  5  N.  Y.  Supp.  688;  Watterson  v.  Nashville, 
106  Tenn.  410,  61  S.  W.  782;  Paul  v.  Seattle,  40  Wash.  294,  82  Pac.  601,— 
holding  where  a  municipal  contract  is  not  executed  in  the  manner  required  by 
charter,  no  estoppel  arises  against  the  city  by  reason  of  the  fact  that  contract 
had  been  fully  executed  and  city  had  received  benefits  thereunder;  Burgin  v. 
Smith,  151  N.  C.  561,  66  S.  E.  607,  holding  county  not  estopped  to  assert  valid- 
ity of  notes  given  for  work  done  on  repairing  of  courthouse  in  excess  of  amount 
permitted  by  legislature;  Portland  v.  Bituminous  Paving  &  Improv.  Co.  33  Or. 
307,  72  A.  S.  R.  713,  44  L.R.A.  527,  52  Pac.  28,  holding  city  can  not  enforce 
an  ultra  vireis  contract  even  though  fully  executed  by  it;  Spokane  v.  Costello, 
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67  Wash.  183,  106  Pac  764,  to  point  that  municipality  may  interpose  plea  of 
ultra  vires  to  suit  on  contract,  though  contract  is  not  prohibited  by  cliarter. 

Cited  in  reference  note  in  40  A.  S.  R.  341,  on  ultra  vires  contracts  by  muni- 
cipalities. 

Cited  in  note  in  19  L.R.A.  620,  on  limitation  of  doctrine  of  ultra  vires  in  re- 
spect to  municipal  corporations. 

^  Implied  contract  to  pay  for  benefits  under  unenforceable  express  con- 
tract. 

Cited  in  East  Jordan  Lumber  Co.  v.  East  Jordan,  100  Mich.  201,  68  N.  W. 
1012,  holding  if  contract  be  one  which  was  within  powers  of  corporation  to 
make,  the  fact  that  informalities  may  be  found  in  the  proceedings  will  not 
prevent  a  recovery  upon  quantum  meruit;  St.  Louis  v.  Davidson,  102  Mo.  149, 
22  A.  S.  R.  764,  14  S.  W.  825,  holding  where  charter  does  not  permit  the  mak- 
ing of  certain  contract  but  does  not  prohibit  it,  the  contract  is  ultra  vires  but 
not  illegal  and  party  can  recover  on  quantum  meruit;  Lethbridge  v.  New 
York,  133  N.  Y.  232,  30  N.  E.  975,  holding  plaintiff's  right  to  draw  salary 
from  city  ceased  when  appropriation  was  expended  and  he  had  notice  of  it; 
North  River  Electric  Light  &  P.  Co.  v.  New  York,  48  App.  Div.  14,  62  N.  Y. 
Supp.  726  (dissenting  opinion)  ;  Holder  v.  Yonkers,  25  Misc.  250,  55  N.  Y. 
Supp.  254, — ^with  regard  to  liability  of  municipalities  on  ultra  vires  contracts; 
Graham  v.  New  York,  33  Misc.  56,  66  N.  Y.  Supp.  754,  holding  a  person  em- 
ployed by  a  municipality,  through  a  proper  official,  but  without  compliance 
with  the  charter  or  civil  service  rules  made  thereunder,  cannot  recover  of 
the  municipality  for  services  rendered  to  it;  Abells  v.  Syracuse,  7  App.  Div. 
501,  40  N.  Y.  Supp.  233  (dissenting  opinion),  as  to  liability  of  city  for  extra 
work  done  under  contract;  Sheehan  v.  New  York,  37  Misc.  432,  75  N.  Y.  Supp. 
802,  holding  value  of  material  furnished  in  an  emergency  and  used  could  be  re- 
covered though  technical  mode  of  contract  was  not  followed;  London  &  N. 
Y.  Land  Co.  v.  Jellico,  103  Tenn.  320,  62  S.  W.  995,  holding  municipal  corpo- 
ration may  be  held  upon  an  implied  promise  for  benefits  actually  received 
under  an  invalid  contract  when  same  was  fair  and  reasonable  in  its  terms  and 
clearly  within  scope  of  city  council  who  were  aware  of  its  infirmity  but  per- 
mitted the  work  to  be  done;  Marshall  &  B.  Co.  v.  Nashville,  109  Tenn.  495, 
71  S.  W.  815  (dissenting  opinion),  as  to  liability  of  city  on  contracts  where 
provisions  of  charter  were  not  followed;  McGillivray  v.  Joint  School  Dist.  No. 
1,  112  Wis.  354,  88  A.  S.  R.  969,  58  L.R.A.  100,  88  N.  W.  310,  holding  if  con- 
tract is  void  because  it  increased  the  indebtedness  beyond  the  constitutional 
limit  the  fact  that  muncipality  received  benefits  thereunder  does  not  render  it 
liable  on  implied  contract  to  pay  the  quantum  meruit. 

Distinguished  in  Poillon  v.  Brooklyn,  101  N.  Y.  132,  4  N.  E.  191;  Kram- 
rath  V.  Albany,  127  N.  Y.  575,  28  N.  E.  400, — ^holding  a  municipal  corporation 
is  liable  upon  a  quantum  meruit  when  it  has  enjoyed  the  benefit  of  the  work 
performed  or  goods  purchased  where  no  statute  forbids  or  limits  its  power 
to  make  a  contract  therefor;  Schier  v.  Buffalo,  35  Hun,  664,  holding  where 
power  exercised  is  possessed  by  corporation  and  the  proceeding  apparently 
regular  and  where  party  has  innocently  and  in  good  faith  parted  with  some- 
thing and  city  received  the  benefit,  the  person  so  performing  work  for  city  can 
recover;  People  v.  Denison,  19  Hun,  137,  holding  state  not  allowed  to  recover 
money  paid  for  unauthorized  work  accepted  by  it. 
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^liiablllty  on  Implied  ootnracts. 

Cited  in  notes  in  26  A.  S.  R.  766;  27  L.RJl.(N.S.)    1120,-on  liabOify  of 
municipality  or  other  public  corporation  on  implied  contract. 
Limit  of  ezpendltares  by  municipalities. 

Cited  in  People  ex  rel.  Murphy  v.  Kelly,  6  Abb.  N.  C.  383,  as  to  policy  of 
courts  being  to  construe  it  strictly. 

98  AM.  REP.   149,  PARSONS  T.  JOHNSON,  68  N.  T.  62. 
Definition  of  easement. 

Cited  in  Gilmer  v.  Mobile  &  M.  R.  Co.  79  Ala.  660,  58  A.  R.  623,  as  to  defini- 
tion of  term. 

Cited  in  note  in  6  L.R.A.  169,  on  what  are  easements. 
What  pass  as  "appurtenances'*  in  a  conveyance. 

Referred  to  in  Taylor  v.  Dyches,  69  Ga.  466,  as  containing  citation  of  an 
earlier  case  upon  implied  easements. 

Cited  in  Whiting  v.  Gaylord,  66  Conn.  337,  60  A.  S.  R.  87,  34  AtL  85,  as 
to  easements  by  implied  grant  being  limited  to  such  as  are  apparent  continu- 
ous and  necessary  to  the  enjoyment  of  estate  granted;  Forrest  Mill  Co.  v. 
Cedar  Falls  Mill  Co.  103  Iowa,  619,  72  N.  W.  1076,  holding  rule  that  grant  of 
a  mill  or  of  a  privilege  of  a  mill  carries  with  it  not  only  the  land  on  which  it 
stands,  but  the  land  and  water  actually  used  therewith  and  necessary  to  its  en- 
joyment, does  not  apply  to  a  oonTcyance  of  a  specifically  described  lot,  though 
there  be  a  mill  on  it;  Gilligan  y.  Feuschter,  8  N.  Y.  S.  R.  220,  as  to  effect  of 
omission  in  deed  of  term  appurtenance;  Griffiths  v.  Morrison,  36  Hun,  337, 
holding  an  easement  not  absolutely  necessary  to  the  enjoyment  of  the  demised 
premises  does  not  pass;  Gale  v.  Heckman,  16  Misc.  376,  38  N.  Y.  Supp.  86,  hold- 
ing a  mere  convenience  does  not  create  an  appurtenance. 

Cited  in  notes  in  23  A.  R.  446,  on  when  noncontinuous  quasi  easement  will 
pass;  40  A.  R.  381,  on  what  passes  under  deed  as  appurtenances;  40  A.  R. 
637,  on  what  passes  under  deed  by  implication;  136  A.  S.  R.  682,  on  ereation 
and  conveyance  of  easements  appurtenant. 

Distinguished  in  Dexter  Sulphite  Pulp,  k  Paper  Co.  v.  Frontenac  Paper  Co. 
20  Misc.  442,  46  N.  Y.  Supp.  363,  holding  a  water  right  necessary  to  use  ol 
property  may  pass. 
—  Easements  of  way. 

Cited  in  Morgan  v.  Meuth,  60  Mich.  238,  27  N.  W.  609;  Bonelli  Bros  v. 
Blakemore,  66  Miss.  136,  14  A.  S.  R.  560,  6  So.  228;  Shoemaker  v.  Shoemaker, 
11  Abb.  N.  C.  80;  Scrymser  v.  Phelps,  33  Hun,  474  (affirming  62  How.  Pr. 
1);  Longendyke  v.  Anderson,  101  N.  Y.  625,  4  N.  E.  629,  1  Silv.  Ct  App.  1; 
Queens  County  Sav.  Bank  v.  Hudson,  83  App.  Div.  629,  82  N.  Y.  Supp.  6; 
Fritz  V.  Tompkins,  18  Misc.  614,  41  N.  Y.  Supp.  985,* —holding  way  not  one 
of  necessity  does  not  pass. 
Implied  easements. 

Cited  in  Stujnresant  v.  Early,  33  Misc.  644,  68  N.  Y.  Supp.  903,  holding  it 
exists  by  implied  g^ant  when  it  is  continuous  and  apparent. 

Cited  in  notes  in  57  A.  D.  759,  on  implied  grant  of  apparent  and  oontinuons 
easements  on  conveying  part  of  neritage;  67  A.  D.  764,  on  implied  grant  of 
easement  as  to  aqueducts,  raceways,  drains,  wells,  and  other  water  rights  on 
severance;  67  A.  D.  767,  on  implied  grant  of  easement  in  way;  26  L.RJL(N. 
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8.)  346,  on  easements  created  by  severfince  of  tract  with  apparent  benefit  exist- 
ing. 
—Bounding  tract  on  described  way. 

Cited  in  Lankin  v.  Terwilliger,  22  Or.  97,  29  Pac.  268,  holding  whether 
grantor  estopped  from  using  the  way  as  to  defeat  enjoyment  of  grantee  de- 
pends upon  intention  of  particb  to  consider  use  of  highway  as  part  of  transac- 
tion. 

Distinguished  in  Ranscht  v.  Wright,  9  App.  IMv.  108,  41  N.  Y.  Supp.  108, 
holding  bounding  a  lot  by  an  existing  right  of  way  creates  an  easement  in 
the  way. 

—Ways  of  necessity. 

Cited  in  Field  v.  Mark,  125  Mo.  502,  28  S.  W.  1004,  holding  the  mere  fact 
that  a  strip  of  land  if  used  as  an  alley  would  be  of  great  convenience  to  ad- 
jacent property  does  not  make  it  a  way  of  necessity. 

Citpd  in  notes  in  36  A.  R.  419,  on  easements  by  necessity;  10  £.  R.  C  78, 
on  implied  grant  of  easement  by  grant  of  dominant  estate. 
Kxtin^nishment  of  easements. 

Cited  in  Friedlander  v.  Delaware  &,  H.  Canal  Co.  34  N.  T.  S.  R.  650,  13  N. 
Y.  Supp.  323,  holdir'7  easements  merged  and  extinguished  by  unity  and  posses- 
sion of  both  pieces  of  land  in  same  party. 
What  passes  on  oouTeyance  by  metes  and  bounds. 

Cited  in  Schaefer  v.  Blumenthal,  51  App.  Div.  517,  64  N.  Y.  Supp.  687,  hold- 
ing it   conveys   no   land   except  such   as   is  embraced   therein. 

Cited  in  note  in  72  A.  D.  502,  on  when  appurtenances  pass  as  incident  to 
grant  by  metes  and  bounds. 

23    AM.    REP.    157,    SMITH  T.   KIDD,    68    N.   T.    180. 
Agency  to  receive  payment. 

Cited  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Talbot,  113  Ind.  373,  3  A.  S.  R.  655, 
14  N.  E.  586,  as  to  release  of  mortgage  by  agent;  Harrison  v.  Burlingame,  48 
Hun,  212,  as  to  authority  of  attorney  to  collect  money  for  client;  Pearce  v. 
Walker,  103  AU.  250,  15  So.  568;  Walrath  v.  Abbott,  75  Hun,  445,  27  N.  Y. 
Supp.  529, — ^holding  agent  has  no  power  to  discharge  indebtedness  unless  he 
was  authorized  by  principal  to  receive  it;  Raegener  v.  Tynberg,  32  Misc.  658, 
66  N.  Y.  Supp.  462,  holding  agent  of  insurance  company,  with  power  to  issue 
policies  and  receive  premiums  therefor  has  no  authority  to  receive  payment  of 
capital  stock  note. 

Cited  in  reference  notes  in  17  A.  S.  R.  648,  on  effect  of  pa3rment  to  agent; 
39  A.  S.  R.  316,  on  payment  of  negotiable  instrument  to  agent;  77  A.  S.  R.  632, 
on  agent's  authority  to  receive  payment;  97  A.  S.  R.  267,  on  payment  to  agent 
not  binding  principaL 
—  As  dependent  on  possession  of  CTldences  of  debt. 

Cited  in  Hughes  v.  Clifton,  147  Ala.  531,  41  So.  998;  Stockton  v.  Fortune,  82 
111.  App.  272;  Security  Co.  v.  Graybeal,  85  Iowa,  543,  39  A.  S.  R.  311,  52  N.  W. 
497;  Bronson  v.  Ashlock,  2  Kan.  App.  255,  41  Pac.  1068;  Eaton  v.  Knowles,  61 
Mich.  625,  28  N.  W.  740;  Cummings  v.  Hurd,  49  Mo.  App.  139;  Dodge  v.  Birken- 
feld,  20  Mont.  115,  49  Pac.  590;  Central  Trust  Co.  v.  Folsom,  26  App.  Div.  40, 
49  N.  Y.  Supp.  670;  Frank  v.  Tuozzo,  26  App.  Div.  447,  50  N.  Y.  Supp.  71; 
Bryant  ▼.  Hamlin,  3  Pa.  Dist.  R.  385, — ^holding  in  the  absence  of  express  au- 
thority to  collect  the  principal  of  a  mortgage,  the  possession  of  the  papers  by  an 
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agent  is  the  indispensable  evidence  of  his  authority;  Stiger  v.  Bent,  111  HI.  328; 
Heflferman  v.  Boteler,  87  Mo.  App.  316;  Wangner  v.  Grimm,  169  N.  Y.  421, 
62  N.  E.  569;  Bartel  v.  Brown,  104  Wis.  493,  80  N.  W.  801,— holding  in  order 
to  establish  the  fact  of  agency  for  collection  of  commercial  paper,  rendering  pay- 
ment thereto  a  discharge  possession  of  such  paper  when  due  and  collectible 
or  evidence  aliunde  of  express  authority  to  the  agent,  is  indispensable;  Union 
Trust  Co.  V.  McKeon,  76  Conn.  608,  57  Atl.  109,  holding  in  absence  of  counter- 
vailing facts  the  possession  of  a  note  and  mortgage  by  agent  of  mortgagee  clothes 
him  with  an  apparent  authority  to  receive  payments  of  principal  on  the  mort- 
gage; Corey  v.  Hunter,  10  N.  D.  5,  84  N.  W.  570,  holding  the  fact  that  a  nego- 
tiable promissory  note  is  made  payable  at  a  particular  office  does  not  make  the 
party  in  charge  of  said  office  the  agent  of  the  holder  of  such  note  to  receive  pay- 
ment unless  note  is  actually  in  his  possession;  Garrels  v.  Morton,  26  111.  App. 
433,  holding  burden  of  proof  is  on  debtor  to  show  that  the  securities  were  in 
the  custody  of  the  agent  at  the  time  of  payment ;  Lawson  v.  Carson,  50  N.  J.  Eq. 
370,  25  Atl.  191,  as  to  payment  to  attorney  who  has  not  possession  of  the  se- 
curities being  invalid;  Osterman  v.  Goldstein,  31  Misc.  501,  64  N.  Y.  Supp.  555, 
holding  attorney  who  has  possession  of  note  with  authority  to  cbllect  it  was 
proper  person  to  make  tender  of  payment;  0*Loughlin  v.  Billy,  95  App.  Div.  99, 
88  N.  Y.  Supp.  567,  holding  possession  by  attorney  of  a  bond  and  mortgage  and 
an  executed  but  unacknowledged  satisfaction  thereof  is  presumptive  evidence  to 
receive  payment  thereof;  Rhodes  v.  Belchee,  36  Or.  141,  59  Pac.  117,  holding 
the  fact  that  an  agent  is  selling  another's  goods,  with  authority  to  take  notes 
therefor  in  name  of  his  principal,  will  not  authorize  such  agent  to  receive  pay- 
ment of  such  notes  after  his  principal  has  parted  with  the  possession  thereof; 
Campbell  v.  Gowans,  35  Utah,  268,  23  L.R.A.(N.8.)  414,  100  Pac.  397,  19  A.  &  E. 
Ann.  Cas.  660,  holding  that  mortgagor  paying  principal  to  agent,  in  absence  of 
note  and  mortgage,  has  burden  of  showing  agent's  authority! 

Cited  in  reference  notes  in  7  A.  S.  R.  141,  on  ineffectiveness  of  payment  of 
money  due  on  written  security  to  agent  having  no  possession  of  security  or 
authority  to  receive  payment;  81  A.  S.  R.  856,  on  payment  to  agent  in  posses- 
sion of  security. 

Cited  in  note  in  23  L.R.A.(N.S.)  420,  424,  on  effect  of  agent's  non-possession 
of  security  upon  question  of  authority  to  receive  payment. 
~  Implication  from  negotiation  of  debt  by  same  agent. 

Cited  in  Mynick  v.  Bickins,  30  Pa.  Super.  Ct.  401,  holding  mere  fact  that  a 
morgtagee  employs  an  attorney  as  a  conveyance  to  prepare  mortgage  papers, 
does  not  invest  the  attorney  to  collect  principal  of  the  mortgage;  Western  Se- 
curity Co.  V.  Douglass,  14  Wash.  215,  44  Pac.  257,  holding  an  agent  to  negotiate 
a  mortgage  loan  has  no  implied  authority  to  receive  payment  of  the  mortgage, 
where  he  is  not  in  possession  of  the  mortgage,  or  of  the  principal  or  interest 
notes  and  that  fact  is  known  to  party  making  the  payment. 
^  Implication  from  previous  authorized  collections. 

Cited  in  Sharp  v.  Knox,  48  Mo.  App.  169 ;  Crane  v.  Gruenewald,  120  N.  Y.  274, 
17  A.  S.  R.  643,  24  N.  E.  456;  Central  Trust  Co.  v.  Folsom,  167  N.  Y.  285,  60 
N.  E.  599  (reversing  38  App.  Div.  295,  57  N.  Y.  Supp.  504), — holding  where  an 
agent,  who  invests  for  his  principal  in  an  outstanding  bond  and  mortgage,  is 
permitted  to  collect  interest  thereon  and  to  retain  possession  and  control  of  the 
security  he  has  apparent  authority  after  maturity  to  receive  payment  thereof; 
Kirchner  v.  Schmid,  7  Misc.  455,  25  N.  Y.  Supp.  85,  holding  attorney's  general 
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authority  to  receive  payment  of  his  client's  securities  or  demands  cannot  be  in* 
ferred  from  the  fact  that  his  authority  to  receive  payment  was  recognized  in 
past  transactions;  Lester  v.  Snyder,  12  Colo.  App.  351,  55  Pac.  613;  Cornish 
V.  Woolverton,  32  Mont.  456,  108  A.  S.  R.  598,  81  Pac.  4;  Walsh  v.  Peterson, 
59  Neb.  645,  81  N.  W.  853;  Brewster  v.  Games,  103  N.  Y.  556,  0  N.  E.  323; 
Hoffmaster  v.  Black,  78  Ohio  St.  1,  125  A.  S.  R.  679,  21  L.R.A.(N.S.)  52,  84 
N.  £.  423,  14  A.  &  £.  Ann.  Cas.  877,  holding  authority  to  receive  interest  does 
not  imply  an  authority  to  receive  principal 
^Afl  to  premature  or  tardy  payments. 

Cited  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Wiggins,  65  Ark.  385,  46  S.  W.  731, 
holding  an  agent,  having  authority  merely  to  accept  payment  at  maturity  of 
notes  due  his  principal  has  no  implied  authority  to  alter  contract  by  accepting 
pajrment  of  a  note  before  its  maturity;  Wilcox  v.  Eadie,  65  Kan.  459,  70  Pac. 
338;  Park  v.  Cross,  76  Minn.  187,  77  A.  S.  R.  630,  78  N.  W.  1107,— holding  au- 
thority from  payee  to  collect  and  receive,  as  his  agent,  the  interest  and  principal 
of  the  debt,  is  not  authority  to  collect  or  receive  either  the  interest  or  principal 
before  it  is  due;  Realty  Transfer  Co.  v.  Kimball,  66  Misc.  185,  121  N.  Y.  Supp. 
279,  holding  that  agent  to  receive  rent  has  no  authority  to  receive  it  before  it 
is  due,  and  such  payment  to  him  does  not  discharge  tenant;  Ritch  v.  Smith, 
82  N.  Y.  627,  60  How.  Pr.  157  (affirming  60  How.  Pr.  13),  holding  an  agent 
authorized  to  receive  payment  of  interest  accruing  on  a  mortgage  and  to  collect 
the  principal,  and  who  received  portion  of  principal  before  it  was  due,  is  not 
authorized  to  extend  time  of  payment  on  mortgage  debt  after  it  is  due;  Crane 
v.  Evans,  2  How.  Pr.  N.  S.  310,  holding  possession  of  bond  and  mortgage  gave 
attorney  no  authority  to  receive  part  of  principal  before  it  was  due;  Shermer- 
hora  v.  Farley,  58  Hun,  66,  UN.  Y.  Supp.  466,  holding  the  possession  of  bond 
and  mortgage  by  agent  affecting  loan  confers  no  authority  to  receive  the  princi- 
pal secured  thereby,  before  it  becomes  due. 

Payment  of  note  secared  by  mortgage  to  agent  as  satisfaction  of  mort- 
gage. 
Distinguished  in  Wales  v.  Mower,  44  Colo.  146,  96  Pac.  971,  holding  that 
payment  of  note  secured  by  mortgage  to  mortgagee's  agent  with  authority  to  col- 
lect note  satisfied  mortgage. 
Ratification  by  principal  of  acts  of  agent. 

Cited  in  Day  v.  Miller,  1  Neb.  (Unof.)  107,  95  N.  W.  359,  holding  by  accept- 
ing and  retaining  notes  given  in  payment  to  agent  for  three  years  principal 
ratified  agent's  imauthorized  act;  Wheeler  v.  Northwestern  Sleigh  Co.  39  Fed. 
347;  Sprague  v.  Cornish,  59  N.  H.  161;  Rumsey  v.  Briggs,  63  Hun,  11,  17  N.  Y. 
Supp.  562;  Thompson  v.  Laboringman's  Mercantile  &  Mfg.  Co.  60  W.  Va.  42, 
6  L.R.A.(N.8.)  311,  53  S.  E.  908, — holding  lack  of  knowledge  on  part  of  princi- 
pal, of  any  of  the  material  facts  connected  with  an  unauthorized  act  of  his 
agent,  done  on  his  behalf,  will  prevent  the  silence  of  the  principal,  or  his  failure 
to  repudiate  tlie  act,  from  amounting  to  a  ratification  thereof. 

Authority  of  agent  to  modify  contract. 

Cited  in  Fullerton  v.  McLaughlin,  70  Hun,  568,  24  N.  Y.  Supp.  280,  holding 
it  is  not  to  be  inferred  from  his  authority  to  make  it. 
Alteration  of  instruments. 

Cited  in  Gleason  v.  Hamilton,  138  N.  Y.  353,  21  L.R.A.  210,  34  N.  E.  283, 
holding  an  alteration  in  a  written  instrument,  made  by  one  not  a  party  thereto. 
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without  knowledge  or  consent  of  a  party,  and  in  a  matter  not  material,  does 
not  invalidate  the  instnmient  and  the  alteration  is  of  no  effect. 

28  AM.  REP.    168,  DOIiAN  ▼.  NXTW  TORK,  68  N.  T.  974. 
Do  facto  officer  — Who  is. 

Cited  in  Monroe  v.  New  York,  28  Hun,  258;  Morrison  v.  Sayre,  40  Hun,  466  j 
Cotanch  v.  Grover,  67  Hun,  272,  10  N.  Y.  Supp.  764;  People  ex  rel.  Qriffing  ▼. 
Lister,  106  App.  Div.  61,  03  N.  Y.  Supp.  830, — holding  one  coming  iuto  office 
by  color  of  an  election  or  appointment  is  a  de  facto  officer,  although  his  eleetioo 
or  appointment  was  illegal. 

—  Validity  of  acts. 

Cited  in  Andrews  v.  Portland,  70  Me.  484,  1  A.  S.  R.  280,  10  Atl.  458,  as  to 
their  being  valid  as  to  third  persons;  People  v.  Petra,  30  Hun,  08,  1  N.  Y.  Crim. 
Rep.  108,  64  How.  Pr.  130;  Hammondsport  Law,  Loan  &  Collection  Asso.  v. 
Kinzell,  43  Misc.  506,  80  N.  Y.  Supp.  634,— holding  them  valid. 

Cited  in  notes  in  19  A.  D.  68,  69,  on  invalidity  as  to  himself  of  acts  of 
officer  de  facto;  13  L.RJ^.  177,  on  validity  of  act  of  de  facto  officer. 

—  Right  to  recover  salary. 

Cited  in  Runkle  v.  United  States,  10  Ct.  CI.  410;  Stephens  v.  Campbell,  67 
Ark.  484,  65  S.  W.  856;  Waterman  v.  Chicago  &  I.  R.  Co.  130  111.  668,  32  A.  a 
R.  228.  15  L.R.A.  418,  29  N.  E.  689  (affirming  34  III.  App.  268);  Garfield  Twp. 
v.  Crocker,  63  Kan.  272,  65  Pac.  273;  DoUiver  v.  Parks,  136  Mass.  400;  Plielon 
v.  Granville,  140  Mass.  386,  5  N.  E.  260, — holding  they  cannot  recover  salary; 
Meehan  v.  Hudson  County,  46  N.  J.  L.  276,  60  A.  R.  421,  holding  one  getting 
possession  of  a  public  office  forcibly  and  without  authority  cannot  recover  salary; 
Jersey  City  v.  Erwin,  50  N.  J.  L.  282,  35  Atl.  048,  as  to  their  right  to  salary; 
Currey  v.  Wright,  0  Lea,  247,  holding  fees  earned  but  not  reduced  to  possession 
go  to  rightful  claimant. 

Cited  in  reference  notes  in  24  A.  R.  715,  on  de  facto  officer's  right  of  action 
for  salary  attached  to  office;  27  A.  R.  171,  on  payment  of  salary  to  de  facto 
officer. 

—  Payment  to  as  defense  to  action  by  de  jnre  officer  for  same  salary. 
Cited  in  Shaw  v.  Pima  County,  2  Ariz.  300,  18  Pac.  273;  Walden  v.  Headland, 

156  Ala.  562,  47  So.  70;  Henderson  v.  Glynn,  2  Colo.  App.  303,  30  Pac.  265; 
Coughlin  V.  McElroy,  74  Conn.  397,  02  A.  S.  R.  224,  50  Atl.  1025;  Brown  v. 
Tama  County,  122  Iowa,  745,  101  A.  S.  R.  206,  08  N.  W.  562;  Nail  v.  Coulter, 
117  Ky.  747,  78  S.  W.  1110,  4  A.  &  E.  Ann.  Cas.  671 ;  State  ex  rel.  Greeley  County 
V.  Milne.  36  Neb.  301,  38  A.  S.  R.  724,  19  L.R.A.  680,  54  N.  W.  621;  State  ex 
rel.  McDonald  v.  Newark,  58  N.  J.  L.  12,  32  Atl.  384;  McVeany  v.  New  York, 
80  N.  Y.  185,  36  A.  R.  600,  59  How.  Pr.  106;  Terhune  v.  New  York,  88  N.  Y.  247, 
42  A.  R.  248;  Demarest  v.  New  York,  147  N.  Y.  203,  41  N.  E.  405;  Martin 
V.  New  York,  176  N.  Y.  371,  68  N.  E.  640  (affirming  82  App.  Div.  35,  81  N. 
Y.  Supp.  412) ;  Demarest  v.  New  York,  74  Hun,  517,  26  N.  Y.  Supp.  585;  Grant 
V.  New  York,  111  App.  Div.  160,  07  N.  Y.  Supp.  685;  Samuels  v.  Harrington,  43 
Wash.  603,  117  A.  S.  R.  1076,  86  Pac.  1071,— holding  a  municipality  which  pays 
the  salary  of  a  de  facto  officer  while  he  is  in  possession  of  the  office  is  not  liable 
to  the  de  jure  officer  for  such  salary  on  his  establishing  his  right  to  office;  Morel 
V.  Sylvania  &  G.  R.  Co.  134  Ga.  687,  68  S.  E.  588;  Steams  v.  Sims,  24  Okla.  623, 

24  L.R.A.(N.S.)    478,  104  Pac.  44;   Sutliffe  v.  New  York,  132  App.  Div.  831, 
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117  K.  Y.  Sapp.  813,— holding  that  public  officer  cannot  recover  salary  paid  to 
de  facto  officers,  but  has  action  against  latter;  Scott  y.  Crump,  106  Mich.  288, 
68  A.  8.  R.  478,  64  N.  W.  1,  holding  municipality  liable  for  payments  made 
after  judgment  of  ouster;  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  499, 
66  IaR.A.  664,  69  N.  £.  1114,  as  to  it  being  a  defense;  Steinson  y.  Board  of 
Education,  49  App.  Div.  143,  63  N.  Y.  Supp.  128  (dissenting  opinion),  as  to 
liability  of  municipality  to  de  jure  officer  after  payment  to  de  facto  officer;  Jones 
y.  Buffalo,  79  App.  Div.  328,  79  N.  Y.  Supp.  754,  holding  municipality  is  liable 
to  officer  illegally  removed  after  notice  of  adjudication  that  he  is  entitled  to 
the  office  although  it  has  paid  salary  to  another  incumbent;  Hogan  v.  Brooklyn. 
4  Silv.  Ct.  App.  426,  27  N.  E.  265;  Hagan  v.  Brooklyn,  126  N.  Y.  643,  27  N.  E. 
266;  Van  Valkenburgh  v.  New  York,  49  App.  Div.  208,  63  N.  Y.  Supp.  6;  Wal- 
ters ▼.  New  York,  119  App.  Div.  464,  105  N.  Y.  Supp.  950;  Sullivan  v.  New 
York,  33  Misc.  314,  67  N.  Y.  Supp.  599, — holding  a  public  officer  unlawfully  re- 
moved from  office  to  which  another  person  is  appointed  and  who  acquiesces  in 
such  removal  and  has  not  obtained  a  reversal  of  the  order  removing  him  or  a 
reinstatement  in  the  vacated  term  cannot  recover  for  term  during  which  he 
performed  no  service;  Booker  v.  Donohoe,  95  Va.  359,  28  S.  E.  584,  as  to  right 
of  de  jure  officer  to  emoluments  of  which  he  has  been  deprived  by  officer  de  facto. 
Cited  in  note  in  19  L.R.A.  689,  on  right  of  officer  de  jure  to  salary  for  period 
a  de  facto  officer  has  acted  and  received  pay. 

Distinguished  in  Ransom  v.  Boston,  192  Mass.  299,  78  N.  E.  481,  7  A.  &  E. 
Ann.  Cas.  733;  Higgins  v.  New  York,  38  N.  Y.  S.  R.  400,  14  N.  Y.  Supp.  554, 

holding  laborer  in  employ  of  city  who  has  been  wrongfully  discharged  and  rein- 
stated may  recover  his  wages  from  the  city  from  the  time  he  was  so  deprived 
of  employment. 

Disapproved  in  Rasmussen  v.  Carbon  County,  8  Wyo.  277,  45  L.R.A.  295,  56 

Pac  1098,  holding  payment  made  by  a  county  to  a  de  facto  officer  is  no  defense 

to  an  action  brought  by  a  de  jure  officer  for  the  salary  of  an  office  to  which  he 

has  been  declared  legally  entitled  from  the  commencement  of  the  term. 

Right  of  officer  de  jure  to  salary. 
Cited  in  reference  note  in  10  A.  S.  R.  284,  285,  on  right  of  officer  de  jure  to 

salary  when  officer  de  facto  held  possession  of  office. 
Cited  in  notes  in  27  A.  R.  754,  755,  on  right  of  de  jure  officer  to  salary;  13 

L.RJL  178,  on  right  of  officer  de  jure  to  salary  when  wrongfully  prevented  from 

performing  duty. 

When  officer  de  jure  may  sue  for  salary. 

Cited  in  Selby  v.  Portland,  14  Or.  243,  58  A.  R.  307,  12  Pac  377,  holding  he 

cannot  sue  until  the  right  of  office  has  been  determined  by  proper  adjudication. 

Right  of  action  against  one  who  has  usurped  an  office. 

Cited  in  Nichols  v.  McLean,  63  How.  Pr.  448;  Stemmler  v.  New  York,  179  N. 

Y.  473,  72  N.  E.  581, — ^holding  the  remedy  of  a  person  wrongfully  deprived  of 

office  is  to  recover  his  damages  for  the  wrong  against  the  usurper;   Shelley  v. 

United  States,  19  Ct.  CI.  653;  Kreitz  v.  Behrensmeyer,  149  111.  496,  24  L.R.A. 

59,  36  N.  E.  983;  Nichols  v.  MacLean,  101  N.  Y.  526,  54  A.  R.  730,  5  N.  E. 

347, — holding  action  may  be  brought;   Wenner  v.  Smith,  4  Utah,  238,  9  Pac. 

293,  holding  an  action  will  lie  against  a  person  who  has  usurped  an  office  and 

received  ita  known  and  accustomed  fees;  Chowning  v.  Roger,  2  Tex.  App.  Civ. 

Cas.   (Willson)   650,  holding  appointed  sheriff  could  recover  fees  from  date  of 

appointment. 
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—  Measure  of  recovery. 

Cited  in  People  ex  rel.  Swinburne  t.  Nolan,  101  N.  Y.  639,  5  N.  K  446  (aflfirm- 
ing  32  Hun,  612),  as  to  measure  of  damages. 

Disapproved  in  Stuhr  v.  Curran,  44  N.  J.  L.  181,  43  A.  R.  353,  holding  de 
jure  officer  has  no  right  of  action  for  fees  of  office  paid  de  facto  officer. 
Emoluments  as  Incident  to  pnbllc  office. 

Cited  in  People  ex  rel.  Murray  v.  McClave,  3  How.  Pr.  N.  S.  8,  as  to  right  of 
incumbent  of  office  to  salary;  O'Hara  v.  New  York,  46  App.  Div.  618,  62  N.  Y. 
Supp.  146,  holding  one  who  is  entitled  to  an  office  under  municipal  corporation 
at  a  fixed  or  agreed  salary,  can  recover  the  amount  of  that  salary  while  he  retains 
title  to  office  if  he  was  prevented  from  performing  those  services  by  a  superior 
officer  who  attempted  to  unlawfully  remove  him  and  no  other  person  has  filled 
the  office  and  been  paid  for  performance  of  duties;  Chubbuck  v.  Wilson,  161  Cal. 
162,  90  Pac.  524,  12  A.  A  E.  Ann.  Cas.  888;  Skinner  v.  Cowley  County,  63  Kan. 
557,  66  Pac.  635;  Whitaker  v.  Topeka,  9  Kan.  App.  213,  59  Pac  668;  People 
ex  rel.  Ryan  v.  French,  91  N.  Y.  265;  Nichols  v.  MacLean,  101  N.  Y.  626,  64 
A.  R.  730,  6  N.  E.  347;  Beard  v.  Decatur,  64  Tex.  7,  63  A.  R.  736,— holding 
they  are  incident  to  the  office  and  not  to  its  occupation  and  exercise;  Hansen  v. 
Jersey  City,  77  N.  J.  L.  394,  71  Atl.  1116,  on  emoluments  as  incident  to  public 
office. 

Distinguished  in  People  ex  rel.  Nugent  v.  New  York  Police  Comrs.  27  Hun, 
261,  holding  public  officer  may  recover  his  salary  for  time  during  which  by 
reason  of  his  being  unjustly  imprisoned  he  has  been  prevented  from  discharging 
the  duties  of  his  office. 

28   AM.   REP.    175,   BECK  v.  CARTER,    68   N.  T.   288. 
Duty  of  owner  to  one  on  premises  ^  By  Invitation. 

Cited  Larkin  v.  O'Neill,  119  N.  Y.  221,  23  N.  E.  663,  holding  owner  of  property 
owes  reasonable  care  and  prudence  as  to  condition  of  place  to  which  he  invited 
people;  Donaldson  v.  Wilson,  60  Mich.  86,  1  A.  S.  R.  487,  26  N.  W.  842;  Clark 
V.  Manchester,  62  N.  H.  677;  Morris  v.  Brown,  111  N.  Y.  318,  7  A.  S.  R.  751, 
18  N.  E.  722;  Delaney  v.  Pennsylvania  R.  Co.  78  Hun,  393,  29  N.  Y.  Supp.  226; 
Lowe  V.  Salt  Lake  City,  13  Utah,  91,  57  A.  S.  R.  708,  44  Pac.  1050,— holding  owner 
or  occupant  of  premises  liable  for  injury  to  one  coming  on  premises  by  invitation 
express  or  implied  where  injury  is  caused  by  unsafe  condition  of  premises,  known 
to  him  and  not  to  them  and  which  through  negligence  he  has  suffered  to  exist 
without  notice  to  them;  Sciolaro  v.  Asch,  198  N.  Y.  77,  32  L.RJL(N.S.)  945,  91 
N.  E.  263,  holding  that  owner  of  building  is  bound  to  keep  elevator  used  in  build^ 
ing  in  reasonably  safe  condition;  Fogarty  v.  Bogart,  69  App.  Div.  114,  69  N. 
Y.  Supp.  47,  holding  duty  to  exist  as  to  one  investigating  premises  as  prospective 
tenant  on  which  there  is  a  "to  let"  sign;  Robertson  v.  New  York,  7  Misc.  645, 
28  N.  Y.  Supp.  13,  holding  that  premises  must  be  kept  reasonably  safe;  Harkin 
V.  Crumble,  14  Misc.  439,  35  N.  Y.  Supp.  1027,  holding  owner  of  an  apartment 
house  liable  to  a  visitor  of  one  of  tenants  where  he  fails  to  keep  passage  way  to 
house  reasonably  safe ;  Stem  v.  Miller,  60  Misc.  103,  111  N.  Y.  Supp.  669,  holding 
that  owner  of  premises  is  liable  to  person  invited  thereon,  caused  by  snare,  if 
such  person  is  in  exercise  of  ordinary  care;  Miller  v.  Brewster,  32  App.  Div. 
659,  63  N.  Y.  Supp.  1,  holding  one  maintaining  a  store  liable  for  an  injury  caused 
to  a  customer  by  negligent  operation  of  an  elevator;  Swinarton  v.  Le  Boutillier, 
7  Misc.  639,  31  Abb.  N.  C.  281,  28  N.  Y.  Supp.  63,  holding  owners  of  dry  goods 
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store  liable  for  negligent  act  of  a  cash  boy;  Sunderlin  t.  HoUister,  4  App.  Div. 
478,  38  N.  Y.  Supp.  682,  holding  it  duty  of  storekeeper  to  keep  the  premises  safe 
for  customers;  Edwards  ▼.  Manufacturers'  Bldg.  Co.  27  R.  I.  248,  114  A.  S.  R. 
37,  2  L.RJ^..(N.S.)  744,  61  Atl.  646,  8  A.  A  E.  Ann.  Cas.  974,  holding  owners  of  a 
building  who  maintains  in  it  an  elevator  for  use  of  customers  is  bound  to  use 
only  reasonable  care;  Griffen  v.  Manice,  166  N.  Y.  188,  82  A.  S.  R.  630,  52 
L.RJL.  922,  59  N.  £.  925,  holding  that  reasonable  care  is  a  measure  of  duty  which 
the  owner  of  an  elevator  owes  in  its  operation  to  persons  using  it  upon  implied 
invitation;  Bunnell  v.  Stem,  122  N.  Y.  539,  19  A.  S.  R.  619,  10  L.R.A.  481,  26 
Abb.  N.  C.  238,  25  N.  E.  910,  holding  a  merchant  providing  mirrors  for  custom- 
ers in  trying  on  ready  made  cloaks  which  he  has  for  sale  must  exercise  some  care 
that  old  cloaks  are  not  lost  while  customer  is  engaged  in  looking  for  a  new  one; 
Texas  &  St.  L.  R.  Co.  v.  Orr,  46  Ark.  182,  holding  that  railroads  must  keep 
platforms  and  grounds  in  a  safe  condition;  East  Tennessee,  V.  &  Q.  R.  Co.  v. 
Watson,  94  Ala.  634,  10  So.  228,  holding  a  railroad  company  liable  for  a  defective 
platform  at  a  station;  Edwards  v.  New  York  &  H.  R.  Co.  98  N.  Y.  245,  50  A.  R. 
659  (dissenting  opinion),  on  duty  of  lessor  as  to  condition  of  premises  leased. 

Distinguished  in  Larmore  v.  Crown  Point  Iron  Co.  101  N.  Y.  391,  54  A.  R. 
718,  4  N.  E.  752,  holding  one  going  on  premises  of  another  to  secure  employment, 
not  entitled  to  recover  for  an  injury  happening  from  operation  of  a  machine  not 
obviously  dangerous;  George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  281,  52 
N.  Y.  Supp.  1097,  holding  a  cemetery  association  not  liable  to  one  injured  by 
poison  ivy;  Peake  v.  Buell,  90  Wis.  508,  48  A.  S.  R.  946,  63  N.  W.  1053,  holding 
owner  not  liable  to  one  whom  he  has  invited  into  building  to  make  a  bid 
on  plastering  a  room  and  who  thrusts  his  head  into  an  elevator  shaft  and  is 
injured. 
^Without  invitation. 

Cited  in  Williams  v.  Nashville,  106  Tenn.  533,  63  S.  W.  231,  holding  that  a 
bare  licensee  takes  the  risk  of  accidents  in  using  premises  in  condition  in  which 
they  are;  Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  28  A.  S.  R.  594,  16  L.R.A.  640, 
30  N.  E.  987,  holding  property  owner  owes  no  duty  to  one  who  goes  upon  his 
premises  in  search  of  a  child;  Daniels  v.  New  York  &  N.  E.  R.  Co.  154  Mass. 
349,  26  A.  S.  R.  253,  13  L.R.A.  248,  28  N.  E.  283,  holding  that  a  railroad  com- 
pany owes  a  boy  who  is  a  mere  trespasser  on  its  land,  no  duty  to  keep  the  turn- 
table in  a  safe  condition;  Kelley  v.  Columbus,  41  Ohio  St.  263,  holding  that 
one  who  goes  on  an  unfenced  lot  without  invitation  goes  at  his  own  risk ;  McCann 
V.  Thilemann,  36  Misc.  145,  72  N.  Y.  Supp.  1076  (reversing  35  Misc.  855,  72 
N.  Y.  Supp.  1117),  holding  that  one  using  a  path  under  no  invitation  is  entitled 
to  protection  from  wanton  injury  only ;  Forbrick  v.  General  Electric  Co.  45  Misc. 
452, 92  N.  Y.  Supp.  36,  holding  same  as  to  one  on  premises  by  mere  permission  and 
not  by  invitation;  Richards  v.  Connell,  45  Mo.  467,  63  N.  W.  915,  holding  a  lot 
owner  under  no  duty  to  fence  a  pond  to  insure  safety  of  children;  Witte  v.  Stifel, 
126  Mo.  295,  47  A.  S.  R.  668,  28  S.  W.  891,  holding  owner  of  a  building  in  process 
of  construction  not  liable  for  injury  to  a  child  playing  there  without  his  knowl- 
edge; Albert  v.  New  York,  75  App.  Div.  553,  78  N.  Y.  Supp.  355,  holding  a  munic- 
'ipality  not  liable  where  a  boy  was  killed  by  falling  from  a  sea  wall  in  process  of 
construction;  Castoriano  v.  Miller,  15  Misc.  254,  36  N.  Y.  Supp.  419,  holding  one 
on  premises  for  a  certain  purpose  who  goes  to  a  place  for  a  purpose  other  than 
that  for  which  permission  was  given  goes  at  his  own  risk;  Duhme  v.  Hamburg- 
American  Packet  Co.  184  N.  Y.  404,  112  A.  S.  R.  615,  77  N.  E.  386,  holding  that 
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obligation  of  a  steamship  company  to  persons  not  intending  to  become  passengers 
is  to  have  premises  in  a  reasonably  safe  condition. 

Cited  in  reference  note  in  23  A.  R.  761,  on  railroad's  duty  respecting  safety 
of  depot  as  to  intruder. 

•»  Unguarded  excavations  and  openings. 

Cited  in  Crogan  v.  Schiele,  63  Conn.  186,  55  A.  R.  88,  1  Atl.  890,  holding  own- 
er liable  where  party  on  a  lawful  errand  fell  into  an  open  area  in  the  approach 
to  a  building;  Dunn  v.  Durant,  0  Daly,  389,  holding  same  where  inyited  party 
fell  in  hole  in  floor ;  Kleinberg  v.  Schween,  134  App.  Div.  493, 119  N.  Y.  Supp.  239, 
holding  owner  of  land  who  makes  excavation  is  not  bound  to  guard  it  for  pro- 
tection of  persons  on  adjacent  premises,  not  highway;  Barowski  v.  Schulz,  112 
Wis.  415,  88  N.  W.  236,  holding  owner  of  premises  liable  to  one  on  premises  by 
his  request  who  falls  in  an  unguarded  thatch  way  in  a  dark  passageway;  Heniy 
V.  Disbrow  Min.  Co.  144  Mo.  App.  350,  128  S.  W.  841,  to  the  point  that  owner 
is  bound  to  use  reasonable  care  to  protect  persons  using  right  of  way  on  premises 
from  injury  from  excavations  thereon;  Racine  v.  Morris,  136  App.  Div.  467, 
121  N.  Y.  Supp.  146,  to  point  that  owner  is  not  at  liberty  to  suffer  dangerous 
excavation  on  premises  in  close  proximity  to  highway. 

Cited  in  reference  note  in  23  A.  R.  368,  on  duty  of  town  to  fence  dangerous 
place  in  highway. 
liiabilUy  of  owner  of  premises  to  licensee  or  trespasser  Injured  thereon. 

Cited  in  Cosulich  v.  Standard  Oil  Co.  122  N.  Y.  118,  19  A.  S.  R.  475,  25  N. 
E.  259,  holding  that  presumption  is  that  «iie  conducting  a  lawful  business  has 
performed  his  duty  as  to  others;  Splittorf  v.  State,  108  N.  Y.  205,  15  N.  E.  322, 
holding  state  not  liable  for  a  defective  bridge  where  there  was  no  obligation  to 
repair;  Fox  v.  Buffalo  Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788,  holding  that 
lessors  of  a  building  held  out  to  the  public  that  structure  is  reasonably  safe  for 
purposes  for  which  they  are  let;  Cleary  v.  Blake,  14  App.  Div.  602,  43  N.  Y. 
Supp.  ]]]5  (dissenting  opinion),  on  duty  of  one  maintaining  an  outside  cellar 
door  on  his  premises;  Dennis  v.  Elmira  Heights,  59  App.  Div.  404,  70  N.  Y. 
Supp.  312  (dissenting  opinion),  on  duty  of  owner  of  premises  to  a  licensee; 
Williams  v.  Belmont  Coal  &  Coke  Co.  56  W.  Va.  84,  46  S.  E.  802,  holding  that 
licensor  is  liable  only  for  affirmative  neglect. 

Cited  in  reference  notes  in  1  A.  S.  R.  490,  on  liability  of  landowner  for  injuries 
to  persons  coming  on  premises;  57  A.  S.  R.  713,  on  duty  and  liability  of  owner 
as  to  keeping  premises  safe. 

Cited  in  note  in  92  A.  S.  R.  515,  on  liability  to  licensees,  guests,  etc.,  of  tenant, 
of  lessor  negligently  leasing  defective  premises. 

Distinguished  in  McAlpin  v.  Powell,  70  N.  Y.  126,  26  A.  R.  555  (reversing 
55  How.  Pr.  163),  holding  owner  of  a  tenement  house  not  liable  where  a  tenant 
without  cause  went  out  on  a  fire  escape  and  was  injured;  Cusick  v.  Adams,  115 
N.  Y.  55,  12  A.  S.  R.  772,  21  N.  E.  673,  holding  owner  of  a  private  bridge,  not 
liable  for  defective  condition  of  bridge  though  it  had  been  used  by  public  merely 
by  his  sufferance. 
—  Unguarded  and  hidden  dangers. 

Cited  in  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct. 
Rep.  369,  sustaining  an  ordinance  requiring  a  railroad  to  fence  along  its  right  of 
way  running  parallel  to  a  public  park;  Grant  v.  Sunset  Teleph.  &  Teleg.  Go. 
7  Cal.  App.  267,  94  Pac.  368,  holding  that  it  is  negligence  to  maintain  guywire 
from  telephone  pole  to  ground  within  line  of  travel  between  street  and  railway 
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Btation  without  anything  to  attract  attention  to  it  in  dark;  Indianapolis  v. 
Emmelman,  108  Ind.  630,  68  A.  R.  65,  9  N.  K  155,  holding  a  city  maicing  an 
excavation  in  a  shallow  stream  where  children  play  bound  to  put  up  safeguards; 
Penso  V.  McConnick,  125  Ind.  116,  21  A.  8.  R.  211,  0  L.R.A.  313,  25  N.  E.  166, 
holding  mill  owners  who  have  permitted  their  mill  yard  to  be  used  as  a  play 
ground  for  children,  cannot  make  an  excavation  therein,  and  fill  it  up  with  hot 
ashes  without  guarding  the  same;  Monroe  v.  Atlantic  Coast  Line  R.  Co.  151  N. 
C  374,  27  LJIJL(N.S.)  193,  66  S.  E.  316,  holding  that  owner  is  not  liable  to 
person  injured  by  falling  into  excavation  in  pathway  where  such  excavation  ex- 
isted for  two  years;  Cooper  v.  Overton,  102  Tenn.  211,  73  A.  S.  R.  864,  45 
L.R.A.  691,  62  S.  W.  183,  holding  owner  not  liable  for  drowning  of  a  boy  while 
playing  on  an  unfenced  pond  formed  by  a  natural  drain;  Anderson  v.  Seattle 
Tacoma  Interurban  R.  Co.  36  Wash.  387,  104  A.  S.  R.  962,  78  Pac.  1013,  holding 
an  ejected  passenger  walking  back  to  town  on  right  of  way  did  not  assume  risk 
of  an  unprotected  charged  third  rail  of  which  he  was  not  warned  and  had  no 
notice. 

Cited  in  reference  note  in  69  A.  S.  R.  617,  on  dangerous  excavations  at  a  dis- 
tance from  highway. 

Cited  in  note  in  17  L.R.A.(N.S.)  920,  on  duty  of  owner  of  premises  to  protect 
licensee  against  hidden  dangers. 
•»  Dangers,  excavations  or  openings  near  to  traveled  way* 

Cited  in  Hooper  v.  Johnstown,  G.  &  K.  H.  R.  Co.  59  Hun,  121,  13  N.  Y.  Supp. 
151;  Clapp  V.  La  Grill,  103  Tenn.  164,  62  S.  W.  134,— holding  that  one  who  devi- 
ates from  highway  without  an  invitation  express  or  implied  assumes  risk  of 
injury  on  premises;  Strange  v.  Bodcaw  Lumber  Co.  79  Ark.  490,  116  A.  S.  R.  92, 
96  S.  W.  152;  Foster  v.  Swope,  41  Mo.  App.  137;  Jelly  v.  Pieper,  44  Mo.  App. 
380;  Clary  v.  Burlington  A  M.  River  R.  Co.  14  Neb.  232,  16  N.  W.  220;  South 
Omaha  v.  Cunningham,  31  Neb.  316,  47  N.  W.  930;  Daneck  v.  Pennsylvania  R.  Co. 
69  N.  J.  L.  416,  69  A.  S.  R.  613,  37  Aa  69;  Healy  v.  Vorndran,  65  App.  Div. 
353;  72  N.  Y.  Supp.  877;  Murphy  v.  Perlstein,  73  App.  Div.  256,  76  N.  Y.  Supp. 
657;  Thompson  v.  New  York,  C.  &  H.  R.  R.  Co.  41  App.  Div.  78,»68  N.  Y.  Supp. 
193, — ^holding  that  where  owner  of  land  makes  an  excavation  thereon  adjacent 
highway  so  as  to  make  use  of  highway  unsafe  is  liable  to  a  traveler  injured 
thereby;  Graves  ▼.  Thomas,  95  Ind.  361,  48  A.  R.  727,  holding  where  owner  of 
a  vacant  lot  over  which  public  have  traveled  for  many  years  makes  an  excavation 
with  a  view  of  erecting  a  building  he  must  put  up  some  guard  or  warning  for 
public;  Sisk  v.  Crump,  112  Ind.  504,  2  A.  S.  R.  213,  14  N.  £.  381,  on  liability  ot 
one  making  use  of  highway  dangerous;  Mdntire  v.  Roberts,  149  Mass.  400,  14 
A.  S.  R.  432,  4  L.R.A.  619,  22  N.  E.  13,  holding  occupant  of  a  building  liable 
for  injury  to  traveler  precipitated  into  a  well  on  premises  by  being  tripped  by  a 
raise  from  sidewalk  which  formed  base  of  opening  of  well;  Early  v.  Lake  Shore 
A  M.  S.  R.  Co.  66  Mich.  349,  33  S.  W.  813,  holding  it  not  negligence  to  maintain 
a  turntable  within  six  feet  of  side  of  street;  Lepnick  v.  Gaddis,  72  Miss.  200,  48  A. 
8.  R.  647,  26  L.R.A.  686,  16  So.  213,  holding  one  removing  guards  and  advertise- 
ments from  a  cistern  on  a  lot  which  had  long  been  used  as  part  of  a  highway,  is 
under  a  duty  to  guard  the  same;  Bond  v.  Smith,  113  N.  Y.  378,  21  N.  E.  128, 
holding  owner  not  liable  for  maintaining  an  excavation  behind  store  not  mani- 
festly dangerouB  to  persons  using  alley;  De  Boer  v.  Brooklyn  Wharf  &  Warehouse 
Co.  61  App.  Div.  289,  64  N.  Y.  Supp.  925,  holding  that  one  maintaining  a  rail- 
road on  private  property  used  by  public  as  a  thoroughfare  for  twenty-five  years 
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must  exercise  reasonable  care  to  protect  public;  Ann  v.  Herter,  79  App.  Div.  6, 
79  N.  Y.  Supp.  825,  holding  there  was  liability  where  excavation  was  within 
street  line;  Collins  v.  Decker,  120  App.  Div.  645,  106  N.  Y.  Supp.  357,  holding^ 
owner  not  liable  where  pedestrian  left  sidewalk  for  purpose  of  shortening  his- 
course  and  falls  into  an  open  cellarway;  Barrett  v.  Lake  Ontario  Beach  Improv. 
Co.  68  App.  Div.  601,  74  N.  Y.  Supp.  301  (dissenting  opinion),  on  excavation, 
near  highway  as  a  nuisance;  Travell  v.  Bannerman,  71  App.  Div.  439,  75  N.  Y. 
Supp.  866  (dissenting  opinion),  on  duty  of  owner  of  land  adjacent  to  a  highway ;^ 
Bond  V.  Smith,  44  Hun,  219,  holding  owner  liable  who  maintained  an  open  area 
near  a  line  of  alley  unguarded,  to  party  injured  thereby;  Nosier  v.  Coos  Bay  R» 
Ck>.  39  Or.  331,  64  Pac.  644,  holding  one  building  an  encroachment  on  a  publio 
highway  liable  for  an  injury  caused  thereby;  Carroll  v.  Centralia  Water  Co. 
5  Wash  613,  32  Pac.  609,  holding  owner  liable  to  one  falling  into  an  open 
excavation  in  an  alley;  Breen  v.  Gill,  125  App.  Div.  642,  110  N.  Y.  Supp.  64 
(dissenting  opinion) ;  Gorr  v.  Mittlestaedt,  96  Wis.  296,  71  N.  W.  656,— on  duty 
of  one  having  an  excavation  on  his  land. 

Cited  in  reference  note  in  19  A.  S.  R.  595,  on  liability  of  landowner  to  one 
falling  into  pit  or  excavation  near  highway. 

Cited  in  notes  in  26  L.R.A.  691,  on  liability  for  excavations  immediately  ad- 
joining highway;  26  L.R.A.  693,  on  liability  for  dangerous  condition  of  private 
grounds  beside  highway,  devoted  to  public  use. 

Distinguished  in  Habina  v.  Twin  City  General  Electric  Co.  150  Mich.  41,  13 
L.R.A.(N.S.)  1126,  113  N.  W.  586,  holding  a  lessee  of  an  unimproved  city  lot 
whose  use  and  occupancy  of  it  is  visible,  though  public  are  permitted  to  cross  it,, 
not  liable  for  an  injury  to  a  child  who  attempts  to  cross  it  without  following 
any  definite  path,  and  falls  into  a  ditch;  Knowlton  v.  Pittsfield,  62  N.  H.  535,. 
holding  want  of  a  railing  not  a  defect  where  it  could  not  be  legally  maintained;^ 
Murphy  v.  Brooklyn,  118  N.  Y.  575,  23  N.  E.  887,  holding  owner  of  a  sewer  on 
private  property  to  owe  no  duty  to  a  person  whom  he  suffers  to  cross  premises; 
Taylor  v.  Mt.  Vernon,  58  Hun,  384,  12  N.  Y.  Supp.  25,  holding  a  municipality 
not  liable  for  injury  caused  by  one  falling  into  an  excavation  near  sidewalk^ 
of  which  excavation  municipality  had  no  notice;  Greene  v.  Linton,  7  Misc.  272,. 
27  N.  Y.  Supp.  891,  holding  owner  under  no  duty  to  fence  where  excavation  is 
some  distance  from  street;  Crimmins  v.  United  Engineering  &  Contr.  Co.  49 
Misc.  622,  96  N.  Y.  Supp.  1032;  holding  no  liability  where  pedestrian  de- 
liberately left  sidewalk  and  fell  into  excavation;  Jewhurst  v.  Syracuse,  108 
N.  Y.  303,  15  N.  E.  409,  holding  a  city  liable  for  a  defective  sidewalk  of  which 
it  had  notice  where  injury  occurs  thereon. 
Responsibility  of  landlord  for  nuisance  on  demised  premises. 

Distinguished  in  Ahern  v.  Steele,  115  N.  Y.  203,  12  A.  S.  R.  778,  5  L.RJI.  449, 
22  N.  E.  193,  holding  that  it  must  be  shown  that  he  had  notice  of  it. 
Trespass  and  unwarranted  Interference  as  affecting  negligence. 

Cited  in  note  in  13  L.R.A.  765,  on  trespass  and  unwarrantable  interference 
in  its  relation  to  negligence. 

Presumption  of  negligence  as  affected  by  oontractural  relations  between 
parties. 
Cited  in  note  in  113  A.  S.  R.  1004,  on  effect  of  contractual  relations  between 
parties  on  presumption  of  negligence  from  happening  of  accidents 
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2S  AM.  REP.    184,  liAVERTlT  v.   SNETHBN,   68  N.  T.   522. 
What  constitutes  a  conversion. 

Cited  in  Smith  v.  Smalley,  19  App.  Div.  519,  46  N.  Y.  Supp.  277,  holding  a» 
exercise  of  dominion  or  control  over  property  to  the  exclusion  of  the  person 
rightfully  entitled  thereto  is  conversion;  Roe  v.  Campbell,  40  Hun,  49,  holding 
that  an  assertion  of  title  and  a  denial  of  demandant's  title,  constitutes  con- 
version; Louisville,  N.  A.  &  C.  R.  Co.  v.  Balch,  105  Ind.  93,  4  N.  E.  288,  hold- 
ing a  wrongful  appropriation  of  property  and  a  refusal  to  allow  owner  to  have 
it  to  constitute  conversion;  Zion  v.  De  Jonge,  39  Misc.  839,  81  N.  Y.  Supp. 
491,  holding  same  as  to  an  unauthorized  levy  for  sale  of  property  by  sheriff; 
Simon  v.  Simon,  38  App.  Div.  85,  56  N.  Y.  Supp.  915,  holding  a  change  of  lock 
to  a  store  and  an  ordering  of  ejection  of  owner  therefrom  constitutes  conver- 
sion; Chankalian  v.  Powers,  89  App.  Div.  395,  85  N.  Y.  Supp.  753,  holding 
that  personal  property  borrowed  to  be  returned  at  a  fixed  date  is  converted 
when  not  returned  at  that  date;  Kilmer  v.  Hutton,  131  App.  Div.  625,  116  N. 
Y.  Supp.  127,  holding  that  every  unauthorized  intermeddling  with  personal 
property  beyond  extent  of  authority  conferred,  with  intent  to  so  apply  and  dis- 
pose it  as  to  interfere  with  owner's  dominion  over  it,  is  conversion;  Rosenberg 
V.  Diele,  61  Misc.  610,  114  N.  Y.  Supp.  24,  holding  that  conversion  does  not  lie 
for  loss  of  horse  due  to  omission  of  bailee  to  place  it  in  bam  at  night,  as 
.agreed;  Field  v.  Sibley,  74  App.  Div.  81,  77  N.  Y.  Supp.  252,  on  what  consti- 
tutes conversion;  McDonnell  v.  Buffalo  Loan  Trust  A  S.  D.  Co.  193  N.  Y.  92,. 
85  N.  E.  801  (dissenting  opinion),  on  interference  with  personal  property  law- 
fully in  possession  as  conversion. 

—  Want  of  intent  to  convert. 

Cited  in  Shelby  v.  Moore,  22  Ind.  App.  371,  53  N.  E.  842;  Boldewahn  v. 
Schmidt,  89  Wis.  444,  62  N.  W.  177, — ^holding  a  wrongful  intent  not  essential; 
Montanye  v.  Montgomery,  47  N.  Y.  S.  R.  114,  19  N.  if.  Supp.  655,  holding  a  re- 
fusal by  one  to  whom  goods  are  delivered  by  mistake,  to  give  them  up  is  a 
conversion;  Fort  v.  Wells,  14  Ind.  App.  531,  56  A.  S.  R.  316,  43  N.  E.  155, 
holding  one  buying  or  selling  stolen  property  though  on  a  commission  liable  for 
conversion;  Frome  v.  Dennis,  45  N.  J.  L.  515,  holding  no  conversion  where  one 
borrowed  a  plow  from  one  leaving  it  in  his  possession  and  returned  it  to  pos- 
sessor and  who  believed  possessor  was  owner;  Allen  v.  Fromme,  195  N.  Y.  404, 
88  N.  E.  645;  Douglass  v.  Scott,  130  App.  Div.  322,  114  N.  Y.  Supp.  470,— 
holding  wrongful   intent  not  element  of  conversion. 

—  Misapplication  of  property  by  agents. 

Cited  in  Coleman  v.  Pearce,  26  Minn.  123,  1  N.  W.  846,  holding  a  factor  li- 
able for  conversion  where  he  wrongfully  refuses  to  sell  wheat  when  so  ordered 
by  his  principal;  Comley  v.  Dazian,  114  N.  Y.  161,  21  N.  E.  135,  holding  an 
agent  intrusted  with  principal's  property  to  be  sold  at  a  price  to  be  approved 
by  agent  who  sells  without  such  approval  is  liable  for  a  conversion;  Second 
Ave.  R.  Co.  V.  Mehrbach,  18  Jones  &  S.  1,  holding  that  an  agent  entrusted  with 
property  of  principal  who  parts  with  it  in  a  way,  or  for  a  purpose  not  author- 
ized is  liable  for  a  conversion;  Industrial  &  General  Trust  v.  Tod,  170  N.  Y. 
233,  63  N.  E.  285,  holding  same  where  agent  alters  the  condition  of  property 
without  authority;  Re  Ryan,  70  Hun,  164,  24  N.  Y.  Supp.  273,  holding  same 
where  agent  sells  property  without  authority;  Monks  v.  Bruce,  24  N.  Y.  S.  R. 
736,  3  N.  Y.  Supp.  419,  holding  that  a  complaint  must  show  a  violation  of  in- 
structions; Fulton  V.  Lydecker,  41  N.  Y.  S.  R.  457,  17  N.  Y.  Supp.  451,  holding 
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a  misdelivery  of  goods  hy  a  common  carrier  to  be  a  conversion;  Minneapolis 
Trust  Co.  V.  Mather,  00  App.  Div.  361,  85  N.  Y.  Supp.  510  (dissenting  opinion), 
on  what  o(mstitutes  conversion  by  agent;  Medina  Gas  &  Electric  Light  Co.  v. 
Buffalo  Loan  T.  &  S.  D.  Co.  119  App.  Div.  245,  104  N.  Y.  Supp.  625  (dissenting 
opinion),  on  pledging  of  stock  by  agent  as  constituting  conversion. 

Cited  in  note  in  24  A.  S.  R.  813,  814,  on  when  agent  is  guilty  of  converting 
chattels  of  principal. 

Distinguished  in  Minneapolis  Trust  Co.  v.  Mather,  181  N.  Y.  205,  73  N.  E. 
987,  holding  agent  who  disobeys  instructions  as  to  price  only  is  liable  in  dam- 
ages but  not  for  a  conversion. 
—  Misapplication  of  money  or  commercial  paper  by  agent. 

Cited  in  Bixel  v.  Bixel,  107  Ind.  634,  8  N.  E.  614,  holding  a  misapplication 
of  proceeds  of  personal  property  sold  not  to  be  conversion;  Wright  v.  Daffie,  23 
Misc.  338,  51  N.  Y.  Supp.  255,  holding  the  liability  of  an  agent  for  proceeds 
of  goods  sold  on  commission  is  upon  contract  only;  Herrmann  Furniture  & 
Plumbers'  Cabinet  Works  v.  Hyman,  28  Misc.  567,  59  N.  Y.  Supp.  526,  holding 
that  a  misappropriation  of  proceeds  of  consigned  goods  not  conversion;  Van- 
delle  V.  Rohan,  36  Misc.  239.,  73  N.  Y.  Supp.  285,  holding  that  conversion  can- 
not be  maintained  against  a  person  who  receives  money  in  a  fiduciary  capacity 
unless  he  is  bound  to  return  the  identical  money;  Gilbert  v.  Walker,  64  Conn. 
390,  30  Atl.  132,  holding  no  conversion  where  one  to  whom  a  note  was  given 
for  collection  and  who  was  authorized  to  forward  same  for  collection  did  so 
and  amount  of  note  was  collected  but  proceeds  of  same  was  not  collected; 
Boyer  v.  Fenn,  19  Misc.  128,  43  N.  Y.  Supp.  633,  holding  it  conversion  to  make 
application  for  another  purpose,  of  note  executed  for  a  specific  purpose;  Kidder 
V.  Biddle,  13  Ind.  App.  653,  42  N.  E.  293,  holding  same  where  one  to  whom  a 
draft  is  sent  for  discount  uses  proceeds;  Straight  v.  Shaw.  56  Misc.  426,  107 
N.  Y.  Supp.  1036;  Sanitary  Can  Co.  v.  Mullins,  86  App.  Div.  450,  83  N.  Y. 
Supp.  918, — holding  same  as  to  an  unauthorised  drawing  of  money  from  a  bank; 
Seitz  V.  Seitz,  59  App.  Div.  150,  69  N.  Y.  Supp.  170,  holding  same  where  agent 
failed  to  deposit  funds  as  instructed;  Petrie  v.  Williams,  68  Hun,  589,  23  N. 
Y.  Supp.  237,  holding  same  as  to  an  unauthorised  transfer  of  note  without  con- 
sent of  principal. 
Conversion  of  written  tnstmments. 

Cited  in  Vroom  v.  Sage,  100  App.  Div.  285,  91  N.  Y.  Supp.  456,  holding  that 
an  instrument  evidencing  a  stock  option  may  be  converted. 
Liability  of  agent  to  principal. 

Cited  in  Fyf e  v.  Jackson,  55  App.  Div.  74,  66  N.  Y.  Supp.  972 ;  Rosenberg  v. 
Block,  118  N.  Y.  329,  23  N.  E.  190,— holding  that  principal  may  ratify  an  un- 
authorised sale  by  agent  and  recover  proceeds  so  received. 

Cited  in  note  in  93  A.  D.  174,  on  liability  of  brokers  other  than  stock- 
brokers. 

S8  AM.  REP.   190,  ARNOTT  ▼.  PITTSTON  A  B.  COAIj  OO.   68  N.  Y. 

558. 
Validity  of  agreements  repressive  of  competition. 

Cited  in  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  16  Sup. 
Ct.  Rep.  249  (dissenting  opinion),  on  invalidity  of  combinations;  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep. 
496,  holding  illegal  a  combination  between  competing  railroad  companies;  Gibbs 
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V.  Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  553,  holding 
that  courts  decline  to  enforce  contracts  which  impose  a  restraint  on  business, 
though  restraint  is  only  partial;  United  States  v.  Coal  Dealers'  Asso.  85  Fed. 
262,  holding  illegal  a  combination  imposing  a  restraint  on  interstate  commerce; 
Bishop  V.  American  Preservers'  Co.  157  111.  284,  48  A.  S.  R.  317,  41  N.  E.  765, 
holding  an  agreement  between  all  the  interests  of  a  certain  business  in  a  cer- 
tain community  vesting  control  in  a  board  of  trustees  to  be  void;  Cleveland, 
€.  C.  &  I.  R.  Co.  V.  Closser,  126  Ind.  348,  22  A.  S.  R.  593,  9  L.R.A.  754,  3 
Inters.  Com.  Rep.  387,  26  N.  E.  159,  holding  that  a  contract  between  competing 
•carriers  forming  a  combination  for  the  purpose  of  stifling  competition  is  prima 
facie  illegal;  Texas  &  P.  R.  Co.  v.  Southern  P.  R.  Co.  41  La.  Ann.  970,  17 
A.  S.  R.  445,  6  So.  888,  holding  invalid  an  agreement  between  only  railroad 
companies  between  given  points  to  divide  earnings;  State  ex  rel.  Crow  v. 
Armour  Packing  Co.  173  Mo.  356,  96  A.  S.  R.  515,  61  L.R.A.  464,  73  S.  W. 
645,  holding  agreements  to  prevent  competition  in  trade  illegal;  Re  Davies, 
168  N.  Y.  89,  56  L.R.A.  865,  32  N.  Y.  Civ.  Proc.  Rep.  163,  61  N.  E.  118, 
sustaining  an  act  to  destroy  monopolies  in  the  manufacture,  production  and 
sale  in  state  commodities;  John  D.  Parke  &  Sons  Co.  ▼.  National  Wholesale 
Druggists'  Asso.  175  N.  Y.  1,  96  A.  S.  R.  578,  62  L.R.A.  632,  67  N.  E.  136 
(dissenting  opinion),  on  illegality  of  a  combination  to  monopolize  sale  of 
articles;  People  v.  North  River  Sugar  Ref.  Co.  54  Hun,  354,  5  L.R.A.  386,  7 
N.  Y.  Supp.  406,  holding  a  manufacturing  corporation  becoming  a  party  to  a 
combination  designed  to  create  an  monopoly  and  to  exact  unnatural  prices 
from  the  public,  liable  to  have  its  charter  annulled;  Re  Atty.  Gen.  21  Misc.  101, 
47  N.  Y.  Supp.  20,  sustaining  an  act  to  prevent  monopolies  in  commodities  of 
common  use;  People  v.  Klaw,  55  Misc.  72,  106  N.  Y.  Supp.  341,  holding  unlaw- 
ful a  conspiracy  to  prevent  the  following  of  lawful  occupation;  Bingham  v. 
Maigne,  20  Jones  &.  S.  90,  on  validity  of  contracts  in  restraint  of  trade;  An- 
derson V.  Shawnee  Compress  Co.  17  Okla.  231,  15  L.R.A.  (N.S.)  846,  87  Pac. 
315,  holding  incorporation  for  the  purpose  of  leasing  or  buying  all  cotton 
compress  companies  and  thereby  controlling  prices  to  be  illegal;  Texas  &  P. 
Coal  Co.  ▼.  Lawson,  89  Tex.  394,  34  S.  W.  919,  on  invalidity  at  common  law 
of  a  contract  to  create  a  "trust;"  Charleston  Natural  Gas  Co.  v.  Kanawha 
Natural  Gas,  Light  &  Fuel  Co.  58  W.  Va.  22,  112  A.  S.  R.  936,  50  S.  E.  876, 
6  A.  ft  E.  Ann.  Cas.  154,  holding  a  contract  merging  two  gas  companies,  being 
only  companies  supplying  same  communities,  to  be  void;  Christensen  v.  People, 
114  111.  App.  40,  to  point  that  contracts  tending  to  create  monopoly  are  void. 

Cited  in  reference  note  in  11  A.  S.  R.  673,  on  validity  of  contracts  looking  to 
monopoly  of  market. 

Cited  in  notes  in  92  A.  D.  763,  on  miscellaneous  cases  of  restraints  in  contracts 
in  restraint  of  trade;  74  A.  S.  R.  255,  on  unlawful  combinations  and  contracts 
between  dealers;  74  A.  S.  R.  268,  on  whether  commodity  must  be  a  necessary  of 
life  to  make  combination  unlawful;  41  L.  ed.  U.  S.  1008,  1010,  on  monopoly  and 
contracts  in  restraint  of  trade;  2  L.R.A.  33;  4  L.R.A.  156, — on  validity  of  con- 
tracts to  prevent  competition;  11  L.R.A.  438,  on  legality  of  contracts  to  regulate 
competition  in  trade;  22  L.R.A.  675,  on  validity  of  contracts  of  purchase  in  re- 
straint of  trade  without  limitation  as  to  place. 

Distinguished  in  Dueber  Watch-Oase  Mfg.  Co.  v.  E.  Howard  Watch  &.  Clock  Co. 
14  C.  C.  A.  14,  35  U.  S.  App.  16,  66  Fed.  637,  holding  valid  a  combination  where 
it  is  not  such  as  to  prevent  number  of  competitors  from  increasing  as  public  de- 
mand may  require;  Skrainka  v.  Scharringhausen,  8  Mo.  App.  522,  holding  that 
where  restraint  is  partial  and  restriction  reasonable  and  does  not  interfere  with 
Rep.  Vol.  XVI.—23. 
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interest  of  public  it  is  not  against  public  policy;  Standard  Oil  Co.  v.  Scofield,  IG 
Abb.  N.  C.  372,  holding  contract  not  illegal  where  there  is  only  a  probability  that 
contract  was  intended  to  be  in  restraint  of  trade;  Oakdale  Mfg.  Co.  v.  Garst,  18 
R.  I.  484,  49  A.  S.  R.  784,  23  L.R.A.  639,  28  Atl.  973,  holding  that  an  injunction 
against  violation  of  an  agreement  not  to  engage  again  individually  in  the  busi- 
ness, cannot  be  prevented  merely  on  the  ground  that  contract  intends  to  create 
a  monopoly. 
—  Agreements  fixing  or  controlling  prices. 

Cited  in  United  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.R.A.  122,  29  C.  C.  A. 
141,  64  U.  S.  App.  723,  86  Fed.  271,  holding  a  contract  the  sole  object  of  which  is 
to  enhance  or  maintain  prices  is  void;  Santa  Clara  Valley  Mill  &  Lumber  Co.  v. 
Hayes,  76  Cal.  387,  9  A.  S.  R.  211,  18  Pac.  391,  holding  same  as  to  a  contract  be- 
tween lumber  manufacturers  forcing  an  imnatural  price ;  Leonard  v.  Abner-Drury 
Brewing  Co.  26  App.  D.  C.  161,  holding  that  an  injunction  will  lie  against  a  com- 
bination, forcing  an  unnatiu'al  price,  by  imjust  competition;  Chicago,  W.  &  V. 
Coal  Co.  V.  People,  114  111.  App.  76;  Raymond  v.  Leavitt,  46  Mich.  447,  41  A.  R. 
170,  9  N.  W.  626, — holding  a  combination  to  produce  an  unnatural  advance  in  pri- 
ces illegal;  Lovejoy  v.  Michels,  88  Mich.  16,  13  LJLA.  770,  49  N.  W.  901,  hold- 
ing price  fixed  by  a  combination  not  conclusive  as  to  reasonable  value  of  goods 
purchased;  People  v.  Sheldon,  139  N.  Y.  261,  36  A.  S.  R.  690,  23  L.R.A.  221,  10 
N.  Y.  Crim.  Rep.  618,  34  N.  £.  786,  holding  under  the  statute  a  combination  of 
coal  dealers  to  prevent  competition  in  prices  and  in  pursuance  to  which  the 
price  of  coal  is  raised,  to  be  a  misdemeanor;  People  v.  Milk  Exchange,  146  N.  Y. 
267,  46  A.  S.  R.  609,  27  L.RJL.  437,  9  N.  Y.  Crim.  Rep.  469,  39  N.  E.  1062,  hold- 
ing an  incorporated  milk  exchange  which  constitutes  a  combination  of  milk  deal- 
ers and  creamery  men  to  fix  and  control  the  price  of  milk  to  be  illegal;  Strait  v. 
National  Harrow  Co.  18  N.  Y.  Supp.  224,  holding  fact  that  prices  fixed  are  not  ex- 
tortionate immaterial;  Brown  v.  Jacobs'  Pharmacy,  115  Ga.  429,  90  A.  S.  R.  126, 
67  L.R.A.  647,  41  S.  E.  663,  holding  illegal  a  combination  of  dealers  to  compel 
another  dealing  in  similar  goods  to  sell  at  prices  fixed  by  it;  De  Witt  Wire  Cloth 
Co.  V.  New  Jersey  Wire-Cloth  Co.  16  Daly,  529,  14  N.  Y.  Supp.  277,  holding  same 
as  to  an  agreement  by  an  association  of  manufacturers  not  to  sell  commodities  at 
less  than  certain  price  under  a  penalty  the  amount  of  which  was  deposited;  Bailey 
V.  Master  Plumbers'  Asso.  103  Tenn.  99,  46  L.R.A.  661,  62  S.  W.  853,  holding  it 
illegal  for  an  association  of  companies  to  combine  and  agree  that  prices  should 
be  controlled  by  a  joint  agency;  Texas  Standard  Oil  Co.  v.  Adone,  83  Tex.  660, 
29  A.  S.  R.  690,  16  L.R.A.  698,  19  S.  W.  274,  holding  void  an  agreement  for  com- 
bination between  cotton-oil  mills,  whereby  prices  were  arbitrarily  fixed;  Superior 
Coal  Co.  V.  Darlington  Lumber  Co.  143  III.  App.  199,  to  point  that  contract  be- 
tween rival  coal  producers  made  for  express  purpose  of  creating  fictitious  price  is 
void. 

Cited  in  note  in  13  LJLA.  770,  on  validity  of  price  fixed  by  illegal  combination. 

Distinguished  in  Whitewell  v.  Continental  Tobacco  Co.  64  L.R.A.  689,  60  C.  C. 
A.  290,  125  Fed.  464,  holding  that  the  owner  of  goods  may  dictate  the  prices  at 
which  he  will  sell  them;  Southern  Fire  Brick  &  C.  Co.  v.  Garden  City  Sand  Co. 
223  lU.  616,  9  L,ILA.  (N.S.)  446,  79  N.  E.  313,  7  A.  &  E.  Ann.  Cas.  60,  holding  that 
where  main  object  of  combination  is  not  to  maintain  an  unnatural  high  price  but 
to  fortify  and  estahlish  a  legitimate  business,  it  is  legal;  Queen  Ins.  Co.  v.  State, 
86  Tex.  260,  22  LJLA.  483,  24  S.  W.  397,  holding  it  not  illegal  for  insurance  com- 
panies to  make  a  combination  to  establish  uniform  rates  of  insurance. 
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—  Agreements  limiting  production  or  supply. 

Cited  in  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,  127  Ala.  110,  85  A.  S.  R.  125, 
50  LJLA.  175,  28  So.  669,  holding  a  contract  to  discontinue  the  manufacture  of 
ice  without  any  sale  of  business  and  in  consideration  of  payments  by  pnly  other 
ice  plant  in  place  is  Toid;  Foss  v.  Cummings,  149  III.  353,  36  N.  E.  553,  holding 
illegal  a  combination  forming  a  "comer"  in  the  market  on  corn;  Carr  v.  White- 
breast  Fuel  Co.  88  Iowa,  136,  55  N.  W.  205,  holding  contract  to  be  void  as  against 
public  policy  where  output  of  a  coal  mine  was  reduced ;  National  Harrow  Co.  v. 
E.  Bement  &  Sons,  21  App.  Div.  290,  47  N.  Y.  Supp.  462,  holding  same  as  to  a  con- 
tract to  limit  manufacture  of  certain  patents;  State  ex  rel.  Cates  v.  Standard  Oil 
Co.  120  Tenn.  86,  110  S.  W.  565,  holding  that  contract  by  several  commercial 
firms  by  which  it  was  agreed  to  make  no  sales  of  commodity  for  three  months 
without  consent  of  majority  is  void. 

Cited  in  note  in  3  L.R.A.  784,  on  illegality  of  agreement  to  make  ''corner"  in 
corporate  stock. 

—  Agreements  for  ezclusive  sale. 

Cited  in  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110,  25  A.  S.  R.  102,  27  Pac.  36, 
holding  invalid  a  contract  giving  a  party  the  exclusive  sale  of  grain  bags;  Cum- 
mings V.  Union  Blue  Stone  Co.  164  N.  Y.  401,  79  A.  S.  R.  655,  52  LJIA..  262,  58 
N.  E.  525,  holding  a  contract  between  persons  controlling  ninety  per  cent  of  the 
sale  of  blue  stone  in  New  York  market,  to  sell  only  through  a  common  sales 
agent  and  to  maintain  <\greed  prices  to  be  unlawful. 
Effect  of  an  illegal  covenant  in  contract. 

Cited  in  Getz  Bros.  &  Co.  v.  Federal  Salt  Co.  147  Cal.  116,  109  A.  S.  R.  114,  81 
Pac.  416,  holding  an  illegal  consideration  vitiates  whole  contract  where  terms  are 
not  severable;  Central  N.  Y.  Teleph.  &  Teleg.  Co.  v.  Averill,  58  Misc.  59,  110  N. 
Y.  Supp.  273,  holding  where  an  essential  part  of  an  agreement  is  void  as  against 
public  policy  the  whole  agreement  falls. 

Cited  in  note  in  6  L.R.A.(N.S.)  547,  on  effect  of  invalid  provision  for  an  ex- 
clusive agency  upon  right  to  recover  for  goods  purchased  under  the  contract. 
Rights  of  parties  to  illegal  contracts. 

Cited  in  reference  note  in  67  A.  D.  153,  on  rights  of  parties  to  illegal  contracts. 
Actions  based  on  illegal  agreements. 

Cited  in  Meyer  v.  Farmer,  36  La.  Ann.  785,  holding  that  courts  will  not  aid  in 
the  enforcement  of  a  contract  made  in  violation  of  the  law;  Unckles  v.  Colgate, 
148  N.  Y.  529,  43  N.  E.  59,  holding  that  law  leaves  parties  to  an  imlawful  con-t 
tract  where  it  found  them;  Keene  v.  Kent,  7  N.  Y.  S.  R.  229  (denying  reargument, 
of  4  N.  Y.  S.  R.  431),  holding  action  not  maintainable  if  necessarily  founded  on 
illegal  agreement;  Brinkman  v.  Eisler,  40  N.  Y.  S.  R.  865,  16  N.  Y.  Supp.  154, 
holding  that  one  who  incurs  expense  under  an  unlawful  agreement  cannot  re- 
cover quantum  meruit;  Leonard  v.  Poole,  114  N.  Y.  371,  11  A.  S.  R.  667,  4  L.R.A. 
728,  21  N.  E.  707,  denying  an  accounting  to  a  party  to  a  plot  to  advance  price  of 
lard;  Unckles  v.  Colgate,  72  Hun,  119,  25  N.  Y.  Supp.  672,  holding  that  courts 
will  not  enforce  an  accounting  among  the  parties  interested  in  an  agreement  con- 
trary to  public  policy;  Oliver  v.  Gilmore,  52  Fed.  562,  holding  same  though  one 
party  has  fully  performed;  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  48  C.  C.  A. 
482,  109  Fed.  421  (dissenting  opinion),  on  contracts  to  do  on  illegal  act. 

Cited  in  notes  in  1  A.  S.  R.  303,  on  action  on  illegal  contract,  8  LJI.A.  501,  on 
remedy  on  contracts  growing  out  of  illegal  or  immoral  acts. 

Distinguished  in  The  Charles  E.  Wiswall  v.  Scott,  42  L.R.A.  85,  30  C.  C.  A. 
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339,  57  U.  S.  App.  170,  86  Fed.  671,  holding  fact  that  the  owners  of  tugs  have 
entered  into  an  illegal  combination  to  monopolize  trade  will  not  invalidate  con- 
tracts made  with  tug  owners  severally  for  towage;  Bowery  Bank  v.  Gerety,  91 
Hun,  539,*  36  N.  Y.  Supp.  254,  holding  that  a  recovery  could  be  had  against  an 
indorser  although  the  assignment  is  illegal. 

Questioned  in  Packard  v.  Byrd,  73  S.  C.  1,  6  L.R.A.(N.S.)  547,  61  S.  E.  678, 
holding  fact  that  an  exclusive  agency  contract  is  illegal  because  tending  to  re- 
strain trade  does  not  prohibit  a  recovery  for  goods  sold  under  it. 
Sale  of  goods  for  an  unlawful  purpose. 

Cited  in  Sondheim  v.  Gilbert,  117  Ind.  71,  10  A.  S.  R.  23,  5  L.R.A.  432,  18  N. 
E.  687,  holding  contracts  good  as  to  innocent  third  persons  unless  sharers  in  the 
unlawful  design;  Ross  Lewin  v.  Johnson,  32  Hun,  408,  holding  sale  of  goods  for 
an  unlawful  purpose  valid  unless  seller  aided  in  doing  the  wrongful  act. 

23  AM.  REP.   198,  AMERICAN  POPUIiAR  li.  INS.  CO.  v.  DAY,  39  N. 

J.  li.  89. 
Application  as  part  of  policy. 

Cited  in  note  in  19  L.R.A.(N.S.)  88,  as  to  what  reference  in  policy  to  appli- 
cation will  make  it  a  part  of  policy. 
Statement  as  warranty  or  representation. 

Cited  in  Title  Guaranty  &  Surety  Co.  v.  Bank  of  Fulton,  89  Ark.  471,  117  S. 
W.  537,  holding  that  statements  made  "basis"  of  bond  issue  by  surety  company, 
but  which  are  not  expressly  declared  to  be  warranties,  will  be  treated  as  repre- 
sentations, merely. 
—  In  insurance  contract. 

Cited  in  Northwestern  Life  Assur.  Co.  v.  Tietze,  16  Colo.  App.  205,  64  Pac. 
773,  holding  policy  is  final  contract  and  warranty,  if  there  be  any,  must  be  evi- 
denced by  that;  Supreme  Lodge,  K.  H.  v.  Metcalf,  15  Ind.  App.  135,  43  N.  E. 
893  (dissenting  opinion),  on  construing  statement  as  representation  rather  than 
as  warranty;  iEtna  Ins.  Co.  v.  Sinunons,  49  Neb.  811,  69  N.  W.  125,  holding 
statement  will  be  construed  warranty  only  when  it  clearly  appears  that  such  was 
intention  of  parties,  that  mind  of  each  party  consciously  intended  and  consented 
that  such  should  be  interpretation  of  his  statements;  Hoagland  v.  Supreme  Coun- 
cil R.  A.  70  N.  J.  Eq.  607,  61  Atl.  982,  holding  incorpoiation  of  statements  into 
contract  by  reference  is  one  of  requisites  to  make  sucli  statements  warranties: 
Martin  v.  State  Ins.  Co.  44  N.  J.  L.  485,  43  A.  R.  397,  holding  representation 
concerning  use  of  property  became  by  its  insertion  in  policy  warranty  that  prop- 
erty was  so  used;  Glutting  v.  Metropolitan  L.  Ins.  Co.  50  N.  J.  L.  287,  13  Atl. 
4,  holding  legal  effect  of  stipulations  making  application  part  of  contract  and 
making  its  validity  defend  upon  truth  of  the  representations  in  application  was 
to  render  statements  in  application  warranties;  Vivar  v.  Supreme  Lodge  K.  P. 
62  N.  J.  L.  455,  20  Atl.  36,  holding  statements  in  application  are  of  themselves 
mere  representations;  Dime  Sav.  Inst.  v.  American  Surety  Co.  68  N.  J.  L.  440, 
53  Atl.  217,  holding  statement  neither  contained  in  written  agreement  sued  on 
nor  referred  to  therein  must  be  regarded  as  representation  and  not  as  warranty. 

Likeness  of  warranty  to  condition. 

Cited  in  Dimick  v.  Metropolitan  L.  Ins.  Co.  67  N.  J.  L.  367,  51  Atl.  692,  hold- 
ing as  applied  to  policies  of  insurance,  there  is  no  distinction  between  warranties 
and  conditions  within  purview  of  statute  specifying  mode  of  averring  and  deny- 
ing performance  of  conditions  precedent. 
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Amendments  to  cnre  formal  defects. 

Cited  in  Robison  v.  Furman,  47  N.  J.  Eq.  307,  20  Ail.  898,  holding  under  stat- 
ute of  amendments  orphan's  court  and  ordinary  may  exercise  power  of  amend- 
ment in  appellate  as  well  as  in  original  proceedings;  Farrier  v.  Schroeder,  40 
N.  J.  L.  601,  holding  court  below  has  power  to  amend  by  striking  out  name 
wherever  it  appears  as  plaintiff  in  process  and  pleadings  and  substituting  an- 
other in  its  place;  State,  Wills,  Prosecutor,  v.  Shinn,  42  N.  J.  L.  138,  holding 
under  statute  of  amendments  supreme  court  has  power  to  allow  that  to  be  done 
which  should  have  been  done  below ;  Blackford  v.  Plainfield  Gaslight  Co.  43  N.  J. 
L.  438,  allowing  amendment  of  declaration  in  supreme  court  under  act  of  amend- 
ments; Redstrake  v.  Cumberland  Mut.  F.  Ins.  Co.  44  N.  J.  L.  294,  holding  amend- 
ment changing  action  of  assumpsit  to  one  of  covenant  may  be  made  in  supreme 
court;  Ware  v.  Millville  Mut.  M.  &  F.  Ins.  Co.  45  N.  J.  L.  177,  holding  court  of 
errors  and  appeals  will  not  reverse  for  an  objection  purely  formal  and  immaterial, 
if,  in  fact,  real  question  in  controversy  appears  to  have  been  fully  and  fairly  tried 
and  correctly  settled,  and  pleadings  are  amendable;  Monmouth  Park  Asso.  v. 
Warren,  55  N.  J.  L.  698,  27  Atl.  932;  Hanrahan  v.  Metropolitan  L.  Ins.  Co.  72 
N".  J.  L.  504,  63  Atl.  280;  Finegan  v.  Moore,  46  N.  J.  L.  602,— holding  court  of 
errors  and  appeals  will  itself  amend  pleadings,  if  necessary,  in  order  to  sustain 
correct  result  reached  below;  Hasbrouck  v.  Winkler,  48  N.  J.  L.  431,  6  Atl.  22, 
holding  proceedings  may  be  amended  in  supreme  court  by  changing  action  from 
case  to  trespass;  State,  Jones,  Prosecutor,  v.  Cook,  54  N.  J.  L.  613,  24  Atl.  758, 
holding  when  it  is  apparent  that  whole  controversy  has  been  tried  with  all  the 
evidence,  which  either  party  could  produce,  and  real  right  appears,  an  amend- 
ment  should  be  made  if  no  injustice  be  done  thereby;  Vunk  v.  Raritan  River  R. 
Co.  56  N.  J.  L.  395,  28  Atl.  593,  holding  proceedings  may  be  amended  at  any 
stage,  even  after  case  has  reached  court  of  errors;  Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  L.  224,  30  Atl.  553,  holding  power  of  amendment  conferred  by 
statute  extends  to  court  in  error,  and  will  be  exercised  where  no  injury  has  been 
done  to  party  complained  by  or  through  error  in  mere  form;  Lower  v.  Segal, 
60  N.  J.  L.  99,  36  Atl.  777,  refusing  to  allow  amendment  where  real  question  in 
controversy  had  never  been  tried;  Bocchino  v.  Cook,  67  N.  J.  L.  467,  51  Atl.  487, 
holding  District  Court  has  power  to  amend  by  changing  form  of  action  and  that 
such  amendment  may  be  made  in  Supreme  Court;  Holt  v.  United  Security  L. 
Ins.  Ar,  T.  Co.  76  N.  J.  L.  585,  21  L.R.A.(N.S.)  691,  72  Atl.  301,  holding  that 
amendments  in  matters  of  form  may  be  allowed  in  court  of  review;  Chess  v. 
Vockroth,  75  N.  J.  L.  665,  70  Atl.  73,  to  point  that  where  real  question  in  dis- 
pute has  been  fairly  tried,  and  ends  of  justice  will  be  promoted,  declaration  will 
be  amended  in  support  of  judgment  below. 

Distinguished  in  Kent  v.  Phoenix  Art  Metal  Co.  69  N.  J.  L.  632,  55  Atl.  256, 
holding  it  unjustifiable,  no  application  to  amend  having  been  made  in  court 
below,  to  grant  amendment  in  court  of  review  in  order  to  lay  foundation  for 
reversal  and  venire  de  novo  and  thereby  allow  party  properly  defeated  to  frame 
new  issue. 

2S  AM.  lUSP.  203,  HUTTON  v.  CAMDEN,  89  N.  J.  Ij.  122. 
Snnunary  abatement  of  nnisances. 

Cited  in  Munn  v.  Corbin,  8  Colo.  App.  113,  44  Pac.  783,  holding  where  neces- 
sity for  immediate  action  does  not  exist,  judgment  condemning  property  must 
be  result  of  trial  before  regularly  organized  tribunal;  Western  k  A.  R.  Co.  v. 
Atlanta,  113  Ga.  537,  54  L.R.A.  294,  38  S.  E.  996,  holding  nuisance  in  form  of 
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floor  of  passenger  station  allied  to  be  unsanitary  is  not  abatable  without  notice 
and  judgment  of  authorities  having  power  to  abate;  Ronayne  t.  Loranger,  M 
Mich.  373,  33  N.  W.  S40,  reversing  decree  ordering  abatonent  of  nuisance  in  the 
form  of  a  dam  on  ground,  among  others,  that  bill  of  complaint  was  not  sup- 
ported by  appropriate  proofs;  People  ex  rd.  Copcutt  v.  Board  of  Health,  140 
N.  Y.  1,  37  A.  S.  R.  522,  23  L.RJL  481,  35  N.  £.  320,  holding  whoever  abates 
alleged  nuisance  and  thus  destroys  or  injuries  private  property,  or  interferes 
with  private  rights,  unless  he  acts  under  judgment  or  order  of  eourt  having 
jurisdiction,  does  so  at  his  peril;  Smith  v.  Baker,  3  Pa.  Dist.  R.  626,  14  Pa. 
Co.  Ct.  65,  denying  right  of  board  of  health  to  enter  upon  lot  of  citizen  with- 
out giving  him  notice  or  allowing  him  a  hearing  and  dig  cesspools  for  de- 
posit of  fatty  kitchen  waste  when  such  action  is  not  shown  to  be  necessary; 
North  Jersey  Street  R.  Co.  t.  Board  of  Street  &  Water  Comrs.  73  N.  J.  £q. 
106,  67  Atl.  601,  holding  that  power  of  board  of  street  and  water  commission- 
ers over  nuisances  does  not  extend  to  removal  arbitrarily  of  curved  rails  in 
street  railway  tracks. 
Power  to  define  or  abate  nvisance. 

Cited  in  reference  notes  in  60  A.  R.  3,  on  powers  of  board  of  health  in  re- 
moving nuisances;  20  A.  S.  R.  136,  on  power  of  legislatures,  municipal,  cor- 
porations, or  boards  of  health  to  declare  things  nuisances  which  are  not; 
37  A.  S.  R.  529;  80  A.  S.  R.  212,--on  power  of  boards  of  health  to  declare 
nuisances. 

Cited  in  notes  in  55  A.  8.  R«  413,  799,  on  power  of  legislature  to  determine 
what  are  nuisances;   107  A.  S.  R.  203,  on  power  of  legislature  to  declare  cer- 
tain acts  to  be  public  nuisances  or  enlarge  category  of  public  nuisances. 
—  Power  of  mvnicipality. 

ated  in  De  BUnc  v.  New  Iberia,  106  La.  680,  56  L.R.A.  285,  31  So.  311, 
holding  power  conferred  in  general  terms  upon  municipality  to  prevent  or 
abate  nuisances  does  not  authorize  extra  judicial  condemnation  and  destruc- 
tion of  that  as  nuisance,  which  is  not  such  in  fact;  Grossman  v.  Oakland,  30 
Or.  478,  60  A.  S.  R.  832,  36  L.R.A.  593,  41  Pac.  5,  holding  city  empowered  by 
charter  to  prevent  and  restrain  nuisances,  and  to  declare  what  shall  constitute 
a  nuisance  is  not  thereby  authorized  to  declare  particular  use  of  property  as 
nuisance,  imless  such  use  comes  within  common  law  or  statutory  idea  of 
nuisance. 

Cited  in  notes  in  16  A.  D.  198,  on  power  of  municipality  to  determine  what 
is  a  nuisance;  36  L.R.A.  593,  on  derivation  of  municipal  power  over  nuisances; 
36  L.R.A.  594,  on  nature  of  municipal  power  over  nuisances;  36  L.RJL  595, 
on  judicial  determination  of  power  of  municipality  to  define,  prevent,  and 
abate  nuisances;  36  L.R.A.  599,  on  limit  of  municipal  power  to  define  nuis- 
ances; 36  LJLA.  600,  on  extent  of  municipal  power  to  prevent  or  abate  nuis- 
ances; 38  L.R.A.  313,  on  municipal  power  over  nuisances  relating  to  health. 
Conclusiveness  of  official  finding  of  nvisance. 

Cited  in  Houlton  v.  Titcomb,  102  Me.  272,  120  A.  S.  R.  492,  10  L.R.A.(N.S.) 
580,  66  Atl.  733,  holding  thing  is  not  nuisance  merely  because  municipal  ordi- 
nance declares  it  to  be  such;  Quintini  v.  Bay  St.  Louis,  64  Miss.  483,  60  A.  R. 
62,  1  So.  625,  holding  it  is  judicial  and  not  legislative  function  to  determine 
whether  effect  of  a  certain  use  of  land  is  harmful;  Newark  k  S.  0.  Horse  Car 
R.  Co.  v.  Hunt,  50  N.  J.  L.  808,  12  Atl.  697,  holding  legislation  making 
decision  of  health  officials  as  to  existence  of  nuisance  in  form  of 
cattle     disease     conclusive     upon     right*     of     property      owner      unoonstitu- 
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tional;  State,  Avis,  Prosecutor,  t.  Vineland,  56  N.  J.  L.  474,  23 
L.R^.  685,  28  Atl.  1039,  holding  finding  of  municipal  body  can  have 
no  effect  whatever,  for  any  purpose,  upon  ultimate  disposition  of  matter 
such  as  abatement  of  nuisance  by  denying  right  of  property  owner  to  use  it 
in  certain  way;  Jackson  v.  Miller,  69  N.  J.  Eq.  182,  60  Atl.  1019,  holding  sup- 
erintendent of  buildings  could  not  conclusively  decide  that  a  fence  violated  an 
ordinance;  Health  Dept.  v.  Trinity  Church,  145  N.  Y.  32,  46  A.  S.  R.  679,  27 
L.R.A.  710,  39  N.  E.  833,  homing  no  decisiota  of  a  board  of  health,  even  if 
made  on  hearing,  can  conclude  property  owner  upon  question  of  nuisance; 
Lowe  V.  Conroy,  120  Wis.  151,  102  A.  S.  R.  983,  66  L.RAl.  907,  97  N.  W.  942, 
1  A.  &  E.  Ann.  Cas.  341,  holding  authority  of  board  of  health  to  act  is  bot- 
tomed  upon  actual  existence  of  conditions  which  statutes  declare  they  may 
abate  or  remove;  Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  68  W.  Va.  487,  4 
L.RJL(N.S.)  321,  52  S.  E.  499,  on  effect  of  finding  of  municipal  council  as  to 
the  existence  of  a  nuisance;  Atlantic  City  v.  France,  75  N.  J.  L.  910,  18  L.R.A. 
(N.S.)  156,  70  Atl.  163,  to  point  that  person  cannot  be  convicted  of  maintain- 
ing nuisance  except  by  court  having  jurisdiction  over  such  matters. 

Cited  in  note  in  80  A.  S.  R.  221,  223,  on  conclusiveness  of  declaration  of 
nuisance  by  board  of  health. 
Municipal  regulation  of  quarantine  and  health  laws. 

Cited  in  note  in  47  A.  S.  R.  546,  on  municipal  regulation  of  quarantine  and 
health  laws. 
Validity  of  municipal  ordinances. 

Cited  in  reference  note  in  123  A.  S.  R.  38,  on  test  of  validity  of  municipal 
ordinances  as  denying  equal  protection  of  law. 
Destruction  or  deprivation  of  use  of  property  by  legislative  act. 

Cited  in  Miller  v.  Horton,  162  Mass.  540,  23  A.  S.  R.  850,  10  L.  R.  A.  116, 
26  N.  E.  100,  on  right  of  legislature  to  order  property  destroyed  without  com- 
pensation; Jamesville  v.  Carpenter,  77  Wis.  288,  20  A.  S.  R.  123,  8  L.R.A. 
808,  46  N.  W.  128,  holding  statute  making  it  unlawful  for  owner  of  grounds 
to  drive  piles  into  it  anywhere  within  a  river  unconstitutional;  Berry  v.  De 
Maris,  76  N.  J.  L.  301,  70  Atl.  337,  holding  that  legislature  has  power  to 
authorize  summary  destruction  of  property,  which  it  has  impressed  with  char- 
acter of  nuisance. 
Right  of  interested  parties  to  notice  of  Judicial  proceeding. 

Cited  in  Davis  v.  Howell,  47  N.  J.  L.  280,  holding  notice  to  parties  interested 
in  title  of  proceedings  to  fix  dividing  line  is  essential;  Dodd  v.  State  Bd.  of 
Health,  67  N.  J.  L.  463,  51  Atl.  466,  holding  state  board  of  health  acts  judicial- 
ly in  hearing  application  to  locate  cemetery  and  all  interested  in  application 
are  entitled  to  be  heard  by  board  in  legally  organized  meeting  thereof;  Jersey 
City,  H.  &  P.  Street  R.  Co.  v.  Passaic,  68  N.  J.  L.  110,  52  Atl.  242,  holding 
in  proceeding  to  take  away  rights  granted  by  ordinance  or  otherwise  pos- 
sessed by  individual  or  corporation,  municipality  can  only  act  after  notice  and 
opportunity  to  be  heard  has  been  given  to  such  person  or  corporation;  Eck- 
hardt  v.  Buffalo,  19  App.  Div.  1,  46  N.  Y.  Supp.  204,  holding  power  to  ad- 
judge necessarily  by  implication,  carries  with  it  obligation  to  give  hearing  to 
person  to  be  affected  by  decision;  State  v.  Sponaugle,  45  W.  Va.  415,  43  L.R.A. 
727,  32  S.  E.  209,  holding  where  state  or  its  purchaser,  if  desiring  possession 
of  lands  forfeited  for  delinquency  or  nonentry  for  taxes  must  sue  or  the  prop- 
erty owner  can  defend  or  sue  state's  tenant  or  purchaser  in  possession  there 
is  adequate  hearing;  Eatontown  v.  Monmouth  Electric  Co.  75  N.  J.  L.  459,  68 
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Ail.  342,  holding  that  county  board  of  tax  commissioners  had  no  jurisdiction 
to  reduce  assessed  valuation  imposed  by  assessor  of  township  without  notice 
to  township;  Valentino  v.  Englewood,  76  N.  J.  L.  509,  19  L.R.A.(N.S.)  262, 
71  Atl.  344,  16  A.  &  E.  Ann.  Cas.  731,  to  point  that  board  of  health  are  bound 
to  give  notice  before  interference  with  property  except  in  emergency. 

Cited  in  notes  in  80  A.  S.  R.  217,  220,  on  giving  notice  before  abatement  of 
nuisance  by  boards  of  health;    36   L.R.A.  613,   614,  on  notice  as  prerequisite 
to  abatement  of  nuisance  by  municipality. 
Distinction  between  Judicial  and  legislative  acts. 

Cited  in  Moore  v.  Streets  Commissioner,  62  N.  J.  L.  386,  41  AtL  946,  on 
test  for  distinguishing  legislative  from  judicial  act. 

2S  AM.  BEP.  213,  NOICE  v.  BROWN,  39  N.  J.  Ij.  188. 

Validity  of  agreement  to  marry  on  death  or  divorce  of  present  spouse. 

Cited  in  note  in  52  L.R.A.  662,  on  validity  of  agreement  to  marry  on  death 
or  divorce  of  present  husband  or  wife. 
Validity  of  collnsive  agreement  between  husband  and  wife  as  to  divorce. 

Cited  in  note  in  4  L.R.A.  313,  on  invalidity  of  collusive  agreement  between 
husband  and  wife  in  aid  of  divorce  proceedings. 
Denial  of  relief  vnder  illegal  agreement. 

Cited  in  Slocum  v.  Wooley,  43  N.  J.  Eq.  451,  11  Atl.  264,  dismissing  bill  to 
compel  reconveyance  of  property  conveyed  in  order  to  secure  influence  of 
grantee  in  preventing  extension  of  street. 

Distinguished  in  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co. 
65  N.  J.  L.  328,  47  Atl.  890,  holding  consent  of  abutting  land  owner  to  con- 
struction of  street  railway  in  front  of  his  premises  may  be  purchased  by  street 
railway  company  in  order  to  qualify  it  to  obtain  permission  to  construct. 
Liability  for  inducing  party  to  break  contract. 

Cited  in  note  in  17  £.  R.  C.  355,  on  liability  for  maliciously  inducing  party 
to  break  contract. 

28  AM.  REP.   214,  DEIiAWARE,  li.  A  W.  R.  CO.  v.  SALMON,   89  N. 

J.  li.  299. 
Liability  for  negligent  use  of  fire. 

Cited  in  Lillibridge  v.  McCann,  117  Mich.  84,  72  A.  S.  R.  553,  41  L.R.A. 
381,  75  N.  W.  288,  on  liability  of  party  negligently  setting  fire  to  his  build- 
ing whence  the  fire  spreads  to  others. 

Cited  in  reference  notes  in  50  A.  R.  81,  on  liability  of  owner  of  premises  for 
negligently  starting  fire  thereon  which  is  communicated  to  other  property; 
1  A.  S.  R.  533,  on  liability  for  injuries  caused  by  fire  from  locomotive;  73 
A.  S.  R.  726,  on  liability  of  railroad  company  for  loss  from  fire  running  across- 
intermediate  lands. 

Cited  in  note  in  21   L.R.A.  259,  on   liability  for  setting  fires  which  spread 
to  property  of  others. 
Care  required  in  operation  of  railroad. 

Cited  in  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J.  L.  180,  holding  managers 
of  a  railroad  compelled  to  use  fire  engines  and  swift  trains,  dangerous  to  life 
and  property  if  mismanaged,  are  under  liability  to  use  a  degree  of  care  com- 
mensurate with  the  risk. 
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—  Precautions  against  Arcs. 

Cited  in  Rollins  v.  Atlantic  City  R.  Co.  73  N.  J.  L.  64,  62  Atl.  929,  holding 
railroad  liable  where  it  originated  fire  unless  all  practicable  means  in  use  and 
equipment  of  engines  to  prevent  communication  had  been  used. 

—  Keeping  right  of  way  clear  of  combustibles. 

Cited  in  St.  Johns  &  H.  R.  Co.  v.  Ransom,  33  Fla.  406,  14  So.  892,  holding 
it  negligence  for  railroad  company  to  allow  fire  breeding  debris  to  accumulate 
upon  its  right  of  way  adjacent  to  property  upon  which  there  was  highly  com- 
bustible matter;  Patton  v.  St.  Louis  &  S.  F.  R.  Co.  87  Mo.  117,  56  A.  R.  446; 
Jones  V.  Michigan  C.  R.  Co.  69  Mich.  437,  26  N.  W.  662, — ^holding  railway  must 
keep  its  right  of  way  reasonably  clear  of  dangerous  combustible  matter;  Dia- 
mond V.  Northern  P.  R.  Co.  6  Mont.  580,  13  Pac.  367,  holding  under  statute 
requiring  clean  right  of  way  diligence  and  care  in  use  and  equipment  of  en- 
gines was  no  excuse;  Knott  v.  Cape  Fear  &  N.  R.  Co.  142  N.  C.  238,  55  S.  E. 
150,  holding  if  a  spark  kindles  a  fire  on  right  of  way  because  it  is  foul  rail- 
road company  is  liable  regardless  of  the  manner  of  emission  of  sparks;  Smith 
V.  Central  Vermont  R.  Co.  80  Vt.  208,  67  Atl.  635,  holding  under  same  facts 
it  is  not  necessary  to  prove  negligence  in  construction  or  management  of  en- 
gines or  that  sparks  came  from  any  particular  engine;  Davey  v.  Erie  R.  Co. 
69  N.  J.  L.  50,  64  Atl.  233,  holding  duty  and  neglect  thereof  sufficiently  charged 
by  counts  alleging  careless  management  of  locomotive  by  defendant  railroad 
companjr's  servants  resulting  in  fire  being  started  upon  company's  tracks  and 
alleging  failure  to  keep  its  tracks  free  from  combustible  material;  Gram  v. 
Northern  P.  R.  Co.  1  N.  D.  262,  46  N.  W.  972,  holding  it  is  not  negligence 
per  se  for  railroad  company  to  permit  dry  grass  and  other  combustible  mat- 
ter to  accumulate  upon  sides  of  its  track  unless  to  an  extent  which  a  cautious 
or  prudent  man  would  not  allow  on  his  own  premises  under  same  circum- 
stances. 
Duty  of  owner  of  land  beside  railroad  as  to  combustible  materials. 

Cited  in  Richmond  &  D.  R.  Co.  v.  Medley,  75  Va.  499,  40  A.  R.  734;  Wa- 
bash  R.  Co.  v.  Miller,  18  Ind.  App.  649,  48  N.  E.  663, — holding  owner  of  prop- 
erty adjacent  to  railroad  company's  right  of  way  is  not  bound  to  remove  dry 
grass  or  other  combustible  materials  therefrom;  Indiana  Clay  Co.  v.  Baltimore 
&  O.  S.  W.  R.  Co.  31  Ind.  App.  258,  67  N.  E.  704,  holding  party  has  right  to 
construct  buildings  on  any  part  of  his  property  without  reference  to  proximity 
of  a  railroad;  Mathews  v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298,  25  L.R.A.  161, 
24  S.  W.  691,  holding  it  is  not  contributory  negligence  for  a  farmer  to  permit 
dead  and  dry  grass  to  remain  in  his  field  adjoining  railway  right  of  way. 

Cited  in  note  in  12  L.R.A.(N.S.)   626,  on  duty  of  abutting  owner  to  prevent 
accumulation  of  combustible  materials  near  railroad  right  of  way.         , 
Proximate  and  intervening  causes. 

Cited  in  Pennsylvania  Co.  v.  Condon,  134  Ind.  226,  39  A.  S.  R.  251,  33  N.  E. 
795,  holding  proximate  cause  was  bad  lantern  where,  because  of  its  going  out, 
brakeman  going  to  relight  it  was  thrown  from  train;  Small  v.  Chicago,  R.  I. 
&  P.  R.  Co.  56  Iowa,  682,  8  N.  W.  437,  holding  injury  not  too  remote  where 
fire  was  communicated  to  plain tiflf's  property  from  another  building  and  that 
from  defendants*  engine;  Fishburn  v.  Burlington  &  N.  W.  R.  Co.  127  Iowa, 
483,  103  N.  W.  481,  holding  "proximate  cause"  means  closeness  of  causal  rela- 
tion, not  nearness  in  time  or  distance;  Stone  v.  Boston  &  A.  R.  Go.  171  Mass. 
636,  41  L.R.A.  794,  61  N.  E.  1,  on  application  of  doctrine  of  proximate  cause; 
Kuhn  v.  Jewett,  32  N.  J.  Eq.  647,  holding  word  "proximate"  is  intended  to 
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qualify  generality  of  idea  ezpresseH  by  "natural"  in  the  expression,  ''natural 
proximate"  consequence;  Wiley  v.  West  Jersey  R.  Ck).  44  N.  J.  L.  247,  hold- 
ing term  ''natural"  imports  such  effects  as  might  reasonably  have  been  fore- 
seen, such  as  occur  in  an  ordinary  state  of  things,  and  term  ''proximate"  that 
there  must  be  no  other  culpable  and  efficient  agency  intervening;  Atkinson  v. 
Goodrich  Transp.  Co.  60  Wis.  141,  50  A.  R.  352,  18  N.  W.  764,  holding  negli- 
gence is  not  proximate  cause  of  an  injury  unless  injury  is  one  reasonably  to 
be  expected  as  a  result  of  negligence. 

Cited  in  reference  note  in  27  A.  R.  653,  on  proximate  cause  where  fire  set 
by  locomotive. 

Cited  in  notes  in  35  A.  R.  649,  on  act  of  railroad  company  as  proximate  cause 
of  fire;  52  A.  R.  158,  on  application  of  proximate  and  remote  causes  to  cases 
of  communication  of  fire;  36  A.  S.  R.  811,  on  time  or  distance  as  decisive  test 
of  proximity  of  cause;  36  A.  S.  R.  824,  on  effect  of  intervention  of  s^ce,  di- 
versity of  ownership,  etc.,  on  liability  for  spread  of  fires;  36  A.  S.  R.  826,  on 
acts  of  landowners  and  others  as  affecting  proximate  and  remote  cause  of  spread 
of  fires. 
^As  Jury  question. 

Cited  in  Hammill  v.  Pennsylvania  R.  Co.  56  N.  J.  L.  370,  24  L.R.A.  531,  29 
AtL  151,  holding  case  for  jury  where  engine  struck  one  man  and  things  which 
he  was  carrying  were  hurled  against  plaintiff;  Reiper  v.  >iichols,  31  Hun,  491, 
on  submission  of  question  of  proximate  cause  to  jury  and  extent  of  liability  for 
effects  of  the  cause;  Adams  v.  Young,  44  Ohio  St.  80,  58  A.  R.  789,  4  N.  E. 
599,  holding  each  case  must  be  determined  by  its  peculiar  facts  and  so  is  large- 
ly within  the  province  of  the  jury. 

Cited  in  note  in  36  A.  S.  R.  851,  on  functions  of  court  and  jury  in  determina- 
tion of  proximate  and  remote  cause. 
Negligence  as  law  question. 

Cited  in  Central  Branch  Union  P.  R.  Co.  v.  Hotham,  22  Kan.  41,  as  to  when 
negligence  is  question  of  fact  and  when  question  of  law. 

Damages  covered  by  condemnation  or  conveyance  of  land  for  railroad 
purposes. 

Cited  in  Fremont,  E.  A  M.  Valley  R.  Co.  v.  Whalen,  11  Neb.  585,  10  N.  W. 
491,  holding  damages  caused  by  injuries  resulting  from  negligence  or  unskill- 
fulness  in  operation  of  road  not  covered;  Missouri  P.  R.  Co.  v.  Hays,  15  Neb. 
224^  18  N.  W.  51,  holding  effect  of  grading  roadbed  in  lessening  value  of  re- 
maining land  covered  by  condemnation;  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Har- 
lin,  60  Neb.  698,  61  A.  S.  R.  578,  36  L.R.A.  417,  70  N.  W.  263,  holding  dam- 
ages due  to  negligent  construction  of  ditch  not  covered  by  release  of  damages 
in  right  of  way  deed;  Beseman  v.  Pennsylvania  R.  Co.  50  N.  J.  L.  235,  13  Atl. 
164,  holding  a  railroad  company  is  not  liable  for  damage  to  adjacent  property 
which  is  incidental  to  operation  of  its  road. 
Ijiability  of  owner  of  railroad  for  its  wrongful  nse  by  another. 

Cited  in  Barkman  v.  Pennsylvania  R.  Co.  89  Fed.  453,  holding  a  statute  mak- 
ing a  railroad  company's  tracks  a  public  highway  only  gives  to  other  persons 
right  to  use  engines  and  cars  thereon  subject  to  such  rules  as  company  may 
prescribe;  Topf  v.  West  Shore  &  O.  Terminal  Co.  46  N.  J.  L.  34,  holding  count 
alleging  defendant  knowingly  permitted  third  person  to  use  defendant's  property 
in  manner,  per  se,  injurious  and  destructive  to  plaintiff's  land  is  not  demurra- 
ble; Salisbury  v.  Erie  R.  Co.  66  N.  J.  L.  233,  88  A.  S.  R.  480,  55  L.RA.  578, 
50  AtL  117,  holding  railroad  company  liable  to  person  injured  by  negligent  use 
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of  push  car  by  one  to  whom  it  had  been  loaned  by  section  foreman;  Aycock  ▼. 
Raleigh  ft  A.  Air  Line  R.  Co.  89  N.  C.  321,  holding  railroad  company  permitting 
another  company  to  use  its  road  remains  liable  for  consequences  of  mismanage- 
ment of  a  train  in  charge  of  servants  of  other  company;  Mamnee  Valley  R.  ft 
Light  Co.  V.  Montgomery,  81  Ohio  St.  426,  136  A.  S.  R.  802,  26  L.R.A.(N.S.)  987, 
91  N.  E.  181,  holding  that  carrier,  being  owner  of  track,  is  liable  to  passenger 
for  injury  received  in  collision  between  its  car  and  that  of  another  company 
using  tracks,  although  collision  resulted  from  negligence  of  latter  company. 

Cited  in  notes  in  44  L.R.A.  738,  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  lessee;  44  L.R.A.  741,  on  liability  of  lessor  of  railroad 
for  injuries  caused  by  negligence  of  other  company  under  running  privileges  or 
arrangements;  10  L.R.A.(N.S.)  1175,  on  liability  of  railroad  for  fires  set  out 
by  engines  of  other  company  permitted  to  use  its  road. 
Measure  of  damages  for  destruction  of  property  by  fire. 

Cited  in  White  v.  Chicago,  M.  ft  St.  P.  R.  Co.  1  S.  D.  326,  9  L.RJI.  824,  47 
N.  W.  146,  holding  measure  of  damages  for  destruction  of  building  by  fire  is 
its  value  when  destroyed;  Cleveland  School  Dist.  v.  Great  Northern  R.  Co. 
20  N.  D.  124,  28  LJtA.(N.S.)  757,  126  N.  W.  995,  holding  measure  of  damages 
for  destruction  of  fruit  trees  by  fire  is  difference  in  value  of  land  before  and 
after  fire. 

Cited  in  note  in  19  luSiA,  659,  on  measure  of  damages  for  injuring  or  de- 
stroying trees. 
RenM>te  and  proximate  damages. 

Cited  in  Appleby  v.  State,  45  N.  J.  L.  161,  holding  damages  in  amotmt  re- 
quired to  relieve  property  from  mortgage  are  natural  and  proximate  conse- 
quences of  wrongful  entry  of  satisfaction  of  mortgage  upon  public  record,  there- 
by causing  a  party  to  purchase  for  full  value  believing  mortgage  was  satisfied; 
Tomlinson  v.  Armour  ft  Co.  75  N.  J.  L.  748,  19  L.RwA.(N.S.)  923,  70  Atl.  314, 
holding  that  person  putting  up  ham  in  tins  is  liable  to  customer  of  retailer 
made  sick  by  eating  such  ham  because  of  negligence  in  putting  imwholesome 
meat  in  cans;  Cox  v.  Pennsylvania  R.  Co.  76  N.  J.  L.  786,  71  Atl.  250,  on  ques- 
tions of  causal  connection  and  remoteness  of  damages. 
Contributory  negligence  as  affecting  recovery  for  negligence. 

Cited  in  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J.  L.  180,  holding  party  in- 
jured partly  because  of  his  own  negligence  cannot  recover  from  other  party 
whose  act  assisted. 
liiability  in  case  of  concurrent  negligence. 

Cited  in  Boss  v.  Northern  P.  R.  Co.  2  N.  D.  128,  33  A.  S.  R.  756,  49  N.  W. 
655,  holding  where^  negligent  acts  of  two  parties  concur  to  produce  an  indivisible 
injury,  injured  party  has  his  right  of  action  against  either;  Atkinson  v.  Good- 
rich Transp.  Co.  60  Wis.  141,  50  A.  R.  352,  18  N.  W.  764,  holding  negligence 
of  a  third  person  interposed  previous  to  or  concurrently  with  that  of  defendant 
is  no  defense  to  an  action  for  negligence. 

Cited  in  note  in  4  L.R.A.  721,  on  liability  for  injuries  in  case  of  concurrent 
negligence  of  several  parties. 
Waiver  of  demurrer  by  pleading  over. 

Cited  in  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568,  29  A.  R.  271;  King 
V.  Morris,  74  N.  J.  L.  810,  14  L.R.A.(N.S.)  439,  68  Atl.  162,  12  A.  ft  E.  Ann. 
Cas.  1086;  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  70  N. 
J.  L.  229,  67  Atl.  1050, — holding  demurrer  eliminated  from  record  by  with- 
drawal thereof  and  filing  of  plea  of  general  issue. 
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Action  for  breach  of  duty  imposed  by  statute  or  ordinance. 

Cited  in  Fielders  v.  North  Jersey  Street  R.  Co.  68  N.  J.  L.  343,  96  A.  S.  R. 
552,  59  L.R.A.  455,  53  Atl.  404,  holding  specific  duty,  violation  of  which  is 
actionable,  may  arise  from  valid  statute  or  ordinance  as  well  as  from  general 
common  law. 

28  AM.  REP.  229,  SAJLTER  v.  JONAS,  89  N.  J.  L.  469. 
Highway  as  boundary. 

Cited  in  reference  notes  in  28  A.  R.  75,  as  to  when  road  described  as  boundary 
is  included  in  deed;  85  A.  S.  R.  698;  93  A.  S.  R.  146;  30  A.  S.  R.  853,— on 
highways  or  streets  as  boundaries;  27  A.  S.  R.  62,  on  lines  running  along  shore 
as  boundary. 

Cited  in  note  in  10  L.R.A.  208,  on  boundaries  of  grant  bordering  on  stream. 
Presumption  of  conveyance  to  center  of  abutting  highway. 

Referred  to  as  leading  case  in  National  Docks  &  N.  J.  Junction  Connecting 
R.  Co.  V.  United  New  Jersey  R.  &  Canal  Co.  52  N.  J.  Eq.  366,  28  Atl.  673,  hold- 
ing a  railroad  condemning  land  abutting  upon  street  acquires  no  title  to  land 
in  the  street. 

Cited  in  Henderson  v.  Hatterman,  146  111.  555,  34  N.  E.  1041,  holding  it  not 
supposable  grantor  would  keep  title  to  highway  after  parting  with  the  land 
bordering  thereon;  Brewster  v.  Cahill,  199  111.  309,  65  N.  E.  233,  holding  con- 
veyance of  premises  abutting  upon  street,  in  case  of  a  common  law  dedication 
carries  with  it  fee  to  the  center  of  the  street;  Warren  v.  Thomaston,  75  Me. 
329,  46  A.  R.  397;  Oxton  v.  Groves,  68  Me.  371,  28  A.  R.  75,— holding  nothing 
short  of  express  words  of  exclusion  will  prevent  highway  in  front  from  pass- 
ing; Freeman  v.  Sayre,  48  N.  J.  L.  37,  2  Atl.  650;  Pennsylvania  R.  Co.  v.  Ayres» 
50  N.  J.  L.  660,  14  Atl.  901;  Ayres  v.  Pennsylvania  R.  Co.  52  N.  J.  L.  405,  20 
Atl.  64;  Ocean  City  Asso.  v.  Shriver,  64  N.  J.  L.  550,  51  L.R.A.  425,  46  Atl 
690;  Yoimg  v.  Pennsylvania  R.  Co.  22  N.  J.  L.  94,  62  Atl.  529;  Dodge  v.  Penn- 
sylvania R.  Co.  43  N.  J.  Eq.  351,  11  Atl.  751, — ^holding  grant  of  lands  bound- 
ed by  highway  carries  with  it  title  to  highway  up  to  centre  line  thereof;  Fried- 
man V.  Snare  &  T.  Co.  71  N.  J.  L.  605,  108  A.  S.  R.  764,  70  L.R.A.  147,  61 
Atl.  401;  Perkins  v.  Moorestown  &  C.  Tump.  Co.  48  N.  J.  Eq.  499,  22  Atl. 
180, — holding  owner  of  land  abutting  upon  highway  owns  title  as  far  as  middle 
of  highway;  Weller  v.  McCormick,  52  N.  J.  L.  470,  8  L.R.A.  798,  19  Atl.  liOl, 
holding  such  is  the  presumption;  Atlantic  C.  R.  Co.  v.  Johanson,  72  N.  J.  £q. 
332,  66  Atl.  719,  to  point  that  conveyance  of  land  abutting  on  highway  em- 
braces fee  to  center  of  highway;  Ocean  City  Hotel  &  Development  Co.  v.  Sooy, 
77  N.  J.  L.  527,  73  Atl.  236,  holding  whether  conveyance  bounded  upon  street 
includes  land  to  center  thereof,  is  question  of  intention;  H.  B.  Anthony  Shoe 
Co.  V.  West  Jersey  R.  Co.  57  N.  J.  Eq.  607,  42  Atl.  279,  on  title  of  owner  of 
land  abutting  a  street  to  land  in  street;  Currie  v.  Waverly  &  N.  Y.  Bay  R. 
Co.  52  N.  J.  L.  381,  19  A.  S.  R.  452,  20  Atl.  56,  on  title  to  abutting  lands  ly- 
ing upon  opposite  sides  of  public  highway;  State,  Tallon,  Prosecutor,  v.  Ho- 
boken,  59  N.  J.  L.  383,  36  Atl.  693,  on  retention  of  rights  in  street  by  grantor 
of  lands  abutting  thereon;  Ocean  Grove  Land  Asso.  v.  Berthall,  62  N.  J.  L. 
88,  40  Atl.  779,  holding  lessee  of  abutting  lot  takes  to  middle  line  of  street; 
Norcross  v.  Griffiths,  65  Wis.  599,  56  A.  R.  642,  27  N.  W.  606,  holding  grant  of 
land  bounded  by  navigable  river  carries  with  it  flnr&ntor's  rights  in  bed  of 
stream  to  its  middle. 
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Cited  in  reference  note  in  86  A.  D.  259,  on  presumption  of  ownership  of 
street  by  adjacent  landowners. 

Cited  in  notes  in  23  A.  R.  655;  49  A.  R.  312,— as  to  whether  deed  of  land 
bounding  on  a  stream  extends  to  center  of  stream. 

Distinguished  in  Humphreys  v.  Eastlack,  63  N.  J.  Eq.  136,  51  Atl.  775,  hold- 
ing presumption  not  applicable  where  grantor  was  not  owner  of  title  to  lands 
in  highway  at  time  of  conveyance;  Atty.  Gen.  v.  Central  R.  Co.  61  N.  J.  Eq. 
259,  48  Atl.  347,  holding  allegation  that  owner  of  abutting  land  is  not  owner 
of  any  part  of  highway  is  not  inconsistent  with  statement  of  ownership  of 
abutting  land. 

Limited  in  Somerville  v.  Johnson,  36  N.  J.  Eq.  211,  holding  such  effect  can 
only  be  given  to  deed  of  grantor  who  owns  both  lot  conveyed  and  land  adjacent 
described  as  street. 
I>edication  by  conveyance  according  to  plat. 

Cited  in  State,  New  York  &  L.  B.  R.  Co.,  Prosecutor,  v.  Drummond,  45  N.  J. 
Lk  511,  holding  by  delivery  and  acceptance  of  deed  for  land  bounded  by  line  of 
a  highway  public  right  to  have  the  land  referred  to  as  highway  opened  as  such 
becomes  paramount  to  rights  in  it  of  grantor  and  grantee. 

22  AM.  REP.  284,  ATTY.  QES.  EX   REL.  HAIGHT  v.  LOVE,  89  N. 

J.  li.  476. 
Beginning  of  official  term. 

Cited  in  Prowell  v.  State,  142  Ala.  80,  30  So.  164,  holding  presumption  is 
that  official  term  dates  from  legal  ascertainment  of  result  of  election;  State 
ex  rel.  Withers  v.  Stonestreet,  99  Mo.  361,  12  S.  W.  895,  holding  date  of  ap- 
pointment initiates  official  term  of  first  appointee  and  subsequent  appointments 
have  reference  to  such  initial  period;  State  ex  rel.  Sikes  v.  Williams,  222  Mo. 
268,  121  S.  W.  64,  17  A.  &  E.  Ann.  Cas.  1006;  Yerger  v.  State,  91  Miss.  802, 
45  So.  849, — holding  that  term  of  person  elected  to  office,  in  absence  of  statu- 
tory provisions,  begins  from  date  of  his  election;  State  ex  rel.  Rightmire  v. 
Duffield,  50  N.  J.  L.  43,  13  Atl.  30,  holding  official  term  begins  to  run  from  date 
of  election  or  appointment  or  from  time  act  of  person  chosen  authorizes  him 
to  assume  official  duties. 
Appointment  to  office  not  vacant  at  time  of  appointment. 

Cited  in  State  ex  rel.  Whitney  v.  Van  Buskirk,  40  N.  J.  L.  463,  holding  ap- 
pointing power  may  fill  anticipated  vacancy  by  prospective  appointment;  State 
ex  rel.  Horan  v.  Lane,  53  N.  J.  L,  275.  21  Atl.  302,  holding  same  where  appoint- 
ing body  is  constituted  as  it  will  be  when  vacancy  would  take  place;  State  ex 
rel.  Bownes  v.  Meehan,  45  N.  J.  L.  189,  holding  outgoing  board  having  ap- 
pointing power  cannot  fill  office  not  becoming  vacant  during  term  of  its  own 
official  life. 
Change  of  term  or  salary  of  officer  daring  his  term. 

Cited  in  Carlile  v.  Henderson,  17  Colo.  532,  31  Pac.   117,  holding  object  of 
constitution  in  prohibiting  increase  or  diminution  of  salaries  or  extension  of 
terms   of   public  officers   during  their  term   was  to  take  away  temptation   to 
abuses. 
Removal  from  office. 

Cited  in  Lyon  v.  Fire  Comrs.  53  N.  J.  L.  92,  20  Atl.  757,  holding  persons  hav- 
ing personal  right  to  continue  in  office  or  employment  during  good  behavior,  un- 
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less  removed  for  cause,  designated  by  law,  secured  to  them  by  legislation,  are  en- 
titled to  notice  and  hearing  on  proceeding  to  remove. 

as  AM.  RJEP.  aS9,  KANS  Y.  HIBERNIA  INS.  CO.  Z9  N.  J.  Ij.  697. 
Degree  of  proof  in  civil  action  involving  crime  or  act  of  turpitude. 

Cited  with  special  approval  in  Lyon  v.  Fleahmann,  34  Ohio  St.  161,  on  ap- 
plication to  civil  cases  of  rule  that  guilt  of  accused  must  be  proved  by  and  a 
reasonable  doubt. 

Cited  in  Orient  Ins.  Co.  v.  Weaver,  22  111.  App.  122,  holding  only  prepon- 
derance of  evidence  is  required  where  fraud  is  in  issue;  Blackburn  v.  St.  Paul 
F.  &  M.  Ins.  Co.  116  N.  C.  821,  21  S.  E.  922;  Continental  Ins.  Co.  v.  Jachnichen, 
110  Ind.  59,  59  A.  R.  194,  10  N.  E.  636,— -holding  insurance  company  pleading 
that  plaintiff  burned  insured  property  needs  only  preponderance  of  evidence  to 
establish  its  case,  and  need  not  prove  it  beyond  reasonable  doubt;  Nebraska 
Nat.  Bank  v.  Johnson,  61  Neb.  646,  71  N.  W.  294,  holding  rij^t  of  action 
based  upon  alleged  criminal  conversion  does  not  require  same  degree  of  proof 
as  would  be  required  to  sustain  indictment;  Chew  v.  Ferrari,  29  N.  J.  Eq. 
380,  holding  defense  of  usury  sustained  if  weight  of  evidence  be  in  its  favor; 
Traphagen  v.  Voorhees,  44  N.  J.  Eq.  21,  12  Atl.  895,  holding  complainant  as- 
sailing validity  of  receipt  on  ground  of  its  alteration  by  defendant  may  estab- 
lish charge  by  fair  preponderance;  Manning  v.  Columbian  Lodge,  No.  117,  I. 
0.  0.  F.  57  N.  J.  Eq.  338,  38  Atl.  444,  on  degree  of  proof  of  alleged  criminal  act 
required  in  civil  cases;  Blackmore  v.  Ellis,  70  N.  J.  L.  264,  67  Atl.  1047,  hold- 
ing assault  and  battery  provable  by  preponderance  therefor;  People  v.  Briggs, 
47  Hun,  266,  holding  violation  of  statute  provable  by  preponderance  of  evi- 
dence in  penal  action;  Bell  v.  McGinness,  40  Ohio  St.  204,  48  A.  R.  673,  hold- 
ing justification  of  a  slander  provable  by  preponderance. 

Cited  in  reference  notes  in  23  A.  R.  708,  on  degree  of  proof  required  to  justify 
speaking  of  words  imputing  crime  to  another;  48  A.  R.  675,  on  quantum  of 
proof  in  civil  actions. 

Cited  in  notes  in  95  A.  D.  527,  on  proof  of  crime  in  insurance  cases;  62  A.  D. 
187;  96  A.  D.  626,  526;  26  A.  R.  131, — on  degree  of  proof  of  criminal  act  re- 
quired in  civil  action;  36  L.  ed.  U.  S.  1161,  on  defense  of  suicide  to  action  on 
life  insurance  policy  or  wilful  destruction  of  property  in  action  on  fire  or 
marine  policy. 
Sufficiency  of  proof  of  fraud. 

Cited  in  note  in  66  A.  D.  159,  on  sufficiency  of  proof  of  fraud. 
Presumption  of  innocence  in  civil  case. 

Cited  with  special  approval  in  Kurz  v.  Doerr,  86  App.  Div.  607,  S3  N.  Y. 
ISupp.  736,  sustaining  a  refusal  to  charge,  in  an  action  for  damages  for  assault, 
that  defendant  was  presumed  innocent  until  proven  guilty. 

2S  AM.  REP.  249,  COM.  Y.  JENNINGS,   121  MASS.  47. 

Necessity  of  negativing  exception  or  provisio  in  statute  pleaded. 

Cited  in  Maxwell  Land  Grant  Co.  v.  Dawson.  161  U.  S.  586.  38  L.  ed.  279, 
14  Sup.  Ct.  Rep.  468;  Miller  v.  Shields,  124  Ind.  166,  8  L.R.A.  406,  24  N.  E. 
670;  Com.  v.  Richardson,  126  Mass.  34,  30  A.  R.  649, — as  to  necessity  of  nega- 
tive averment  of  exceptions. 
—  Indictment  for  statutory  crimes. 

Cited  in  Com.  v.  Byrnes,  126  Mass.  248,  holdinic  when  exception  Is  stated 
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in  enacting  clause  it  should  be  averred;  Hale  v.  State,  58  Ohio  St.  676,  51  N.  £. 
154,  holding  when  the  effect  of  exception  is  merely  to  except  specified  acts  or 
persons  from  the  operation  of  the  general  prohibitory  words  of  the  statute, 
the  negative  averment  is  unnecessary;  Ferrell  v.  State,  45  Fla.  26,  34  So.  220; 
Com.  V.  Davis,  121  Mass.  352;  Com.  v.  Shannihan,  145  Mass.  99,  13  N.  E.  347; 
Territory  ▼.  Bums,  6  Mont.  72,  9  Pac.  432;  State  v.  Gallagher,  20  R.  I.  266, 
38  Atl.  655, — holding  it  not  necessary  unless  the  matter  of  such  exception  or 
proviso  enter  into  a  description  of  the  offence,  or  is  a  qualification  of  the 
language  defining  or  creating  it. 
Necessity  of  alleging  negative  matter  In  pleading. 

Cited  in  Nagel  V.  Buffalo,  34  Hun,  1,  holding  it  only  necessary  when  essen- 
tial to  establish  a  prima  facie  case. 
Idem  sonans. 

Cited  in  Millett  v.  Blake,  81  Me.  531,  10  A.  S.  R.  275,  18  Atl.  293,  holding 
certain  names  idem  sonans  and  sufficient  to  identify  defendant  in  execution  sale; 
Com.  V.  Warren,  143  Mass.  568,  10  N.  E.  178;  State  v.  Thompson,  10  Mont. 
649,  27  Pac.  349;  State  v.  Perkins,  70  N.  H.  330,  47  Atl.  268,— holding  it 
question  of  fact  as  to  whether  name  proved  and  one  alleged  are  idem  sonans. 

Cited  in  notes  in  100  A.  S.  R.  324,  341,  on  applicability  of  rules  of  pro- 
nunciation to  idem  sonans;  100  A.  S.  R.  346,  347,  on  alphabetical  list  held  to 
be  idem  sonans. 
Indictment  for  bigamy. 

Cited  in  State  v.  Gonce,  79  Mo.  600,  holding  indictment  sufficient. 

as  AM.  REP.  255,  COM.  v.  GAVIN.  121  MASS.  54. 
Variance  In  Indictment. 

Cited  in  reference  note  in  8  A.  S.  R.  450,  on  misnomer  and  variance  in  in- 
dictment. 

Cited  in  note  in  59  A.  S.  R.  231,  on  variance  in  indictment. 
—  Variance  In  description  of  criminal  act. 

Cited  in  Gabriel  v.  State,  44  Fla.  57,  32  So.  779;  Com.  v.  Hartwell,  128 
Mass.  415,  35  A.  R.  391, — ^holding  it  necessary  to  prove  exact  charge. 

2S  AM.  REP.  267,  COM.  ▼.  JONES,  121  MASS.  67. 
What  constitutes  extortion. 

Cited  in  notes  in  116  A.  S.  R.  458,  on  what  is  gist  of  extortion;  116  A.  S.  R. 
467,  469,  on  threats  made  in  connection  with  demands  under  color  of  right  as 
extortion. 
Gnllt  of  prosecntlng  witness  as  evidence  in  trial  for  extortion  by  threats. 

Cited  in  State  v.  Waite,  101  Iowa,  377,  70  N.  W.  596,  holding  it  sometimes 
admissible  as  bearing  on  motive  with  which  the  threat  was  made;  Com.  v. 
Coolidge,  128  Mass.  55,  as  to  its  admissibility. 

Distinguished  in  People  v.  Whittemore,  102  Mich.  519,  61  N.  W.  13,  hold- 
ing defendant  having  denied  making   any  demand  upon  prosecuting  witness, 
testimony  showing  that  latter  was  in  fact  guilty  of  perjury  was  inadmissible 
as  bearing  upon  defendant's  intent. 
Malice  In  crime  of  attempt  to  extort  money. 

Oted  in  Com.  v.  Buckley,  148  Mass.  27,  1  L.RJ^.  624,  18  N.  E.  677,  hold- 
ing the  malice  required  by  statute  is  not  feeling  of  ill  will  toward  person 
threatened,  but  wilful  doing  of  the  act  with  the  illegal  intent. 
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23  AM.  REP.  258,  WASSUM  ▼.  FEENEY,  121  MASS.  9S. 
Incompetency  of  juror  as  ground  for  new  trial. 

Cited  in  Ezel  v.  State,  102  Ala.  101,  15  So.  810,  as  to  it  not  being  ground  for 
new  trial;  United  States  v.  Augney,  6  Mackey,  66,  holding  in  all  civil  cases 
a  verdict  should  not  be  disturbed  for  the  merely  technical  reason  that  one 
of  the  jurors  was  incompetent  unless  moving  party  was  injured  thereby; 
People  V.  Thayer,  61  Misc.  573,  115  N.  Y.  Supp.  855,  holding  that  new  trial 
will  not  be  granted  in  criminal  case  because  one  of  jurors  was  over  seventy, 
unless  it  is  shown  that  defendant's  rights  were  prejudiced. 

Cited  in  reference  note  in  18  LJLA.  475,  on  objections  to  age  of  juror  as 
ground  for  new  trial. 
Waiver  of  objections  to  jurors. 

Cited  in  Jewell  v.  Jewell,  84  Me.  304,  18  L.R.A.  473,  24  Atl.  858,  as  to  failure 
to  challenge  being  waiver  of  disqualification;  Kohl  v.  Lelilback,  160  U.  S.  293, 
40  L.  ed.  432,  16  Sup.  Ct.  Rep.  304;  Raub  v.  Carpenter,  187  U.  S.  159,  47  L.  ed. 
119,  23  Sup.  Ct.  Rep.  72;  State  v.  Brockhaus,  72  Conn.  109,  43  Atl.  850; 
State  V.  Coleman,  17  S.  D.  594,  98  N.  W.  175;  Faville  v.  Shehan,  68  Iowa,  241,  26 
N.  W.  131;  State  v.  Bowden,  71  Me.  89;  Daniels  v.  Lowell,  139  Mass.  56,  29 
N.  E.  222;  Com.  v.  Hayden,  163  Mass.  453,  47  A.  S.  R.  468,  28  L.R.A.  318,  40 
N.  E.  846;  Pitt  v.  Bishop,  63  Mo.  App.  600;  Harrington  v.  Manchester  &  L.  R, 
Co.  62  N.  H.  77;  Dickerson  v.  North  Jersey  Street  R.  Co.  68  N.  J.  L.  45,  52 
Atl.  214;  Re  New  \ork,  W.  S.  &  B.  R.  Co.  35  Hun,  575;  Queenan  v.  Territory, 
11  Okla.  261,  61  L.R.A.  324,  71  Pac.  218;  State  v.  Powers,  10  Or.  145,  45  A.  K 
138;  Baird  v.  Otte,  2  Pa.  Dist.  R.  449,  12  Pa.  Co.  Ct.  445;  Ryan  v.  Riverside  & 
0.  Mills,  15  R.  I.  436,  8  Atl.  246;  Fiske  v.  Paine,  18  R.  I.  632,  28  Atl.  1026; 
Sprague  v.  Brown,  21  R.  I.  329,  43  Atl.  636, — holding  where  a  party  goes  to 
trial  before  a  jury  without  inquiry  as  to  the  qualifications  of  the  jurors,  he 
waives  all  objections  because  of  any  disqualifications;  Johns  v.  Hodges,  60  Md. 
215,  45  A.  R.  722,  holding  that  after  verdict,  it  is  too  late  to  object  that  juror 
was  not  of  proper  age,  although  party  was  not  aware  of  fact  prior  to  verdict. 

Distinguished  in  Com.  v.  Wong  Chung,  186  Mass.  231,  71  N.  E.  292,  1  A.  &  E. 
Ann.    Cas.    193,   holding   the   granting   of   a   new   trial   in  a  criminal  case  on 
accoimt  of  the  disability  of  a  juror  which  was  not  known  to  the  defendant 
till  after  his  conviction  is  in  the  discretion  of  the  trial  judge. 
liegislative  control  over  validity  of  acts  of  infants. 

Cited  in  Re  Morrissey,  137  U.  S.  157,  34  L.R.A.  644,  11  Sup.  Ct.  Rep.  57; 
Solomon  v.  Davenport,  30  C.  C.  A.  664,  59  U.  S.  App.  52,  87  Fed.  318;  United 
States  V.  Reaves,  60  C.  C.  A.  675,  126  Fed.  127;  Elliott  v.  Harris,  24  App.  D.  C. 
11, — ^holding  age  at  which  infant  may  be  competent  to  do  any  acts  or  perform 
any  duties  depends  on  legislature. 

23  AM.  REP.   261,  DEXTER  T.  PHITXIPS,   121  MASS.   178. 
Apportionment  of  sums  payable  at  fixed  times. 

Cited  in  Brown  v.  Keech,  112  Md.  398,  136  A.  S.  R.  395,  29  L.R.A.(N.S.)  775, 
76  Atl.  846;  Union  Safe  Deposit  &  Trtist  Co.  v.  Dudley,  104  Me.  297,  72  Atl. 
]0G,  holding  that  apportionment  of  interest  upon  coupon  cannot  be  allowed  dur- 
ing intervening  periods  fixed  for  maturity  of  coupons;  Adams  v.  Adams,  139 
Mass.  440,  1  N.  E.  746,  holding  interest  coupons  maturing  after  %  devolution  of 
interest  were  not  apportionable  at  common  law;  Hemenway  v.  Hemenway, 
171  Mass.  42,  50  N.  E.  456,  holding  under  will  creating  the  trust  there  was  no 
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apportionment  of  rents  and  income;  Hammond  v.  Thompson,  168  Mass.  531,  47 
N.  E.  137;  Sutton  v.  Goodman,  194  Mass.  389,  80  N.  E.  608,— as  to  the  ap- 
portionment of  rent;  Emmes  V.  Feeley,  132  Mass.  346;  Lynch  v.  Houston,  138 
Mo.  App.  167,  119  S.  W.  994, — holding  that  annuity  is  not  apportionable  imless 
instrument  granting  it  shows  contrary  intention;  Quinn  v.  Madigan,  65  N.  H. 
8,   17  Atl.  976,  holding  they  are  not  apportionable  during  intervening  periods. 

Cited  in  notes  in  39  A.  D.  724,  on  apportionment  in  general;  63  L.R.A.  618, 
on  apportionment  of  annuities  in  absence  of  statute. 
Attitude  of  courts  toward  estates  by  entirety. 

Cited  in  note  in  13  L.R.A.  326,  on  court's  attitude  towards  estates  by  en- 
tirety. 

2S  AM.  REIP.  270,  HANDY  t.  FOLEY,  121  MASS.  259. 
Iitabillty  of  married  woman  for  ber  torts. 

Cited  in  Mahoney  v.  Roberts,  86  Ark.  130,  110  S.  W.  225,  holding  that  mar- 
ried woman  is  liable  for  tort  committed  jointly  with  husband,  if  she  acted  from 
her  own  volition;  Smith  v.  Schoene,  67  Mo.  App.  604,  holding  an  assault  by  a 
married  woman,  in  the  presence  of  her  husband,  is  presumed  to  have  been  com- 
mitted under  his  coercion  or  influence  which  would  relieve  her  of  liability; 
Shaw  ▼.  McCreary,  19  Ont.  Rep.  39,  holding  that  wife  may  be  liable  for 
torts  committed  by  her  unless  she  has  been  acting  under  husband's  compulsion. 

Cited  in  notes  in  83  A.  D.  776,  on  torts  of  married  women;   131  Am.  St.  R. 
132,  133,  148,  on  liability  of  married  women  for  torts. 
liiability  of  husband  for  torts  of  wife. 

Cited  in  Radke  v.  Schlundt,  30  Ind.  App.  213,  65  N.  E.  770,  holding  wife  is  not 
servant  of  her  husband  in  such  a  sense  as  to  render  husband  liable  for  person- 
al injury  inflicted  by  her  while  engaged  in  domestic  service  for  herself  and 
family;  Cuhner  ▼.  Wilson,  13  Utah,  129,  57  A.  S.  R.  713,  44  Pac.  833,  as  to 
liability  under  statute. 

Cited  in  note  in  92  A.  S.  R.  165,  on  husband's  liability  for  torts  of  wife  at 
oommon  law. 
«  Joint  lUblUty. 

Cited  in  Kosminsky  v.  Goldberg,  44  Ark.  401;  Flesh  v.  Lindsay,  116  Mo.  1, 
37  A.  S.  R.  374,  21  S.  W.  907;  McElroy  v.  Capron,  24  R.  I.  561,  54  Atl.  44,— 
holding  at  conmion  a  husband  and  wife  are  jointly  liable  for  torts  of  wife 
except  where  committed  in  presence  of  husband  and  by  his  command  and 
coercion  in  which  case  the  husband  alone  is  liable. 
liiability  of  married  woman  for  torts  of  bnsband  committed  as  her  agent. 

Cited  in  Shane  ▼.  Lyons,  172  Mass.  199,  70  A.  S.  R.  261,  51  N.  E.  976,  hold- 
ing her  liable. 
Validity  of  Judgments  against  married  woman. 

Cited  in  note  in  134  Am.  St.  Rep.  935,  on  validity  of  judgments  against 
married  women. 

2S  AM.  REP.   272,  LOW  T.  ELWELL,   121   MASS.   800. 
Tenant  at  sufferance. 

Cited  in  Benton  v.  Williams,  202  Mass.  189,  88  N.  E.  843,  to  the  point  that 
no  contractual  relation  arises  out  of  possession  of  tenant  at  Bufiteranoe. 
Am.  Rep.  Vol  XVI.— 24. 
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—  Necessity  of  notice  to  make  tenant  a  trespasser. 

Cited  in  note  in  26  £.  R.  C.  7,  on  necessity  of  notice  by  landlord  in  order  to 
treat  tenant  at  sufferance  as  trespasser. 
Trespass  in  disturbing  rightfnl  possession. 

Cited  in  White  v.  Kellogg,  119  Ind.  320,  21  N.  E.  901,  holding  them  liable. 
lilabillty  of  one  baving  right  of  entry  for  trespass  in  exercise  thereof. 

Cited  in  Harding  v.  Sandy,  43  IlL  App.  442,  holding  an  owner  may  take 
from  a  wrongful  holder  his  own  if  he  can  do  so  without  breach  of  the  peace; 
Louisville  Trust  Co.  t.  Cincinnati  Inclined  Plane  R.  Co.  78  Fed.  307;  Rain- 
bow V.  Young,  88  C.  C.  A.  663,  161  Fed.  835;  Moyer  v.  Gordon,  113  Ind.  282,  14 
N.  £.  476;  Coughlin  v.  Gray,  131  Mass.  66, — as  to  liability  for  trespass  of  ono 
having  right  to  enter;  Burnham  v.  Stone,  101  CaL  164,  36  Pac.  627;  Twombly 
V.  Monroe,  136  Mass.  464;  Lambert  v.  Robinson,  162  Mass.  34,  44  A.  S.  R.  326, 
37  N.  £.  763, — holding  person  who  has  the  right  to  enter  upon  the  land  of 
another  may  use  such  force  as  is  required  for  the  purpose  without  being  liable 
to  an  action,  but  if  he  commits  a  breach  of  the  peace  he  is  liable  to  the  com- 
monwealth, and  if  he  uses  excessive  force  he  is  liable  to  a  personal  action  for  an 
assault;  Souter  ▼.  Codman,  14  R.  I.  119,  holding  an  owner  of  land  may  enter  and 
expel  with  reasonable  force  a  wrongful  occupant  without  being  liable  for  tres- 
pass quare  dausum  or  for  assault  and  battery  or  injury  to  occupant's  goods; 
Willoughby  v.  Northeastern  R.  Co.  32  S.  C.  410,  11  S.  E.  339,  holding  where 
one  having  a  license  to  enter  upon  lands  of  another,  makes  entry  thereon, 
using  such  force  as  is  necessary  for  that  purpose,  he  cannot  be  held  liable  for 
trespass  to  real  estate,  although  he  may  render  himself  liable  for  trespass  to 
person  committed  at  same  time;  Sinclair  v.  Stanley,  64  Tex.  67;  Caldwell  v. 
Bush,  6  Wyo.  342,  46  Pac.  1092,— as  to  the  liability. 

Cited  in  note  in   17   L.R.A.(N.S.)    466,  on   civil  liability  for   assault  com- 
mitted  in  regaining  possession  of  land,  by  one  entitled  to  possession. 
Effect  of  re-entry  danse  In  lease. 

Cited  in  note  in  127  Am.  St.  Rep.  96,  on  effect  of  re-entry  clauses  in  leases. 
Entry  and  expulsion  of  hold  over  tenant. 

Cited  in  Eicbengreen  v.  Appel,  44  111.  App.  19;  Lash  r.  Ames,  171  Mass.  487» 
50  N.  E.  996, — ^holding  landlord  is  entitled  after  the  lapse  of  reasonable  time 
from  giving  tenant  at  sufferance  notice  to  quit,  to  enter  and  remove  his  goods: 
Stone  V.  Lahey,  133  Mass.  426;  Mentzer  v.  Hudson  Sav.  Bank,  197  Mass.  325, 
83  N.  E.  1102;  United  States  Mfg.  Co.  v.  Stevens,  52  Mich.  330,  17  N.  W. 
9.^;  Pendill  v.  Union  Min.  Co.  64  Mich.  172,  31  N.  W.  100;  Smith  v.  Detroit 
Loan  &  Bldg.  Asso.  116  Mich.  340,  69  A.  S.  R.  576,  39  L.R.A.  410,  73  N.  W.  395; 
Smith  V.  Boyle,  66  Neb.  823,  103  A.  S.  R.  745,  92  N.  W.  1018;  Smith  v.  Reeder. 
21  Or.  641,  16  L.R.A.  172,  28  Pac.  890,— holding  landlord  may  enter  peaceably 
after  expiration  of  lease  and  remove  tenant's  goods. 

Cited  in  reference  note  in  83  A.  D.  618,  on  right  of  landlord  to  enter  aKer 
termination  of  lease. 

Cited  in  notes  in  69  A.  D.  755;  33  A.  S.  R.  907;  16  L.ILA.  798,— on  liability 
of  landlord  to  tenant  for  forcible  expulsion  after  termination  of  tenancy. 
Force  In  oTcrcoming  trespasser. 

Cited  in  reference  note  in  51  A*  S.  R.  367,  on  right  to  use  force  in  expulsion 
of  trespasser. 
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— .Amoimt  of  force. 

Cited  in  Ickenroth  v.  St.  Louia  Transit  Co.  102  Mo.  App.  597,  77  S.  W.  162, 
as  to  amount  which  may  be  used. 

Cited  in  notes  in  93  A.  S.  R.  256,  on  right  to  expel  trespasser  without  un- 
necessary  force;  121  A.  S.  R.  390,  on  unlawfuhiess  of  force  in  forcible  entry  and 
detainer. 

2S  AM.  RSP.  277,  COM.  Y.  COSTBLLO,   121  MASS.  S71. 
Right  of  accused  to  be  present  at  trial. 

Cited  in  Williams  v.  State,  42  Fla.  210,  27  So.  869,  holding  it  is  not  essen- 
18  on  bail  and  is  present  at  commencement  of  trial  and  afterwards  voluntarily 
departs  without  leave  and  is  absent  when  the  verdict  is  returned,  he  may  bo 
defaulted  and  verdict  which  will  be  binding  upon  him  may  be  taken  in  his  ab- 
sence. 

Cited  in  note  in  5  L.RJ^.  835,  on  when  presence  at  trial  of  person  accused  of 
felony  not  necessary. 
—  On  motions  and  special  pleas. 

Cited  in  Williams  v.  State,  42  Fla.  210,  27  So.  869,  holding  it  is  not  essen- 
tial to  the  validity  of  a  judgment  of  conviction  in  felony  cases,  that  the  record 
should  show  affirmatively  that  the  defendant  was  personally  present  at  hearing 
of  and  ruling  upon  his  motion  for  a  new  trial;  State  v.  David,  14  S.  C.  428, 
holding  presence  of  accused  not  necessary  on  hearing  on  appeal;  Harris  v.  Peo- 
ple, 130  111.  457,  22  N.  E.  826;  Percer  v.  State,  118  Tenn.  765,  103  S.  W.  780,— 
as  to  necessity  of  accused  being  present  at  hearing  of  motion;  Alexis  v.  United 
States,  63  C.  C.  A.  602,  129  Fed.  60;  Fielden  v.  People,  128  111.  695,  21  N.  E. 
684;  Sewell  v.  People,  189  111.  174,  69  N.  E.  683;  Com.  v.  Cody,  166  Mass.  133, 
42  N.  E.  575;  Miller  v.  State,  29  Neb.  437,  45  N.  W.  461;  State  v.  Woolsey, 
19  Utah,  486,  57  Pac.  426, — holding  it  is  not  essential  that  the  accused  should 
be  present  at  the  filing  and  trial  of  motions  and  pleas  not  involving  the  ques- 
tion of  guilt  or  innocence  on  the  merits. 

Cited  in  notes  in  28  A.  D.  631;  68  A.  D.  225,— on  necessity  for  accused's 
presence  upon  motion  for  new  trial  in  felonies. 

23  AM.  KBP.  279,  RICIB  ▼.  COOLIDGE,  121  MASS.  89S. 
Privileged  commnnlcationB. 

Cited  in  Niven  v.  Boland,  177  Mass.  11,  62  L.R.A.  786,  58  N.  E.  282,  hold- 
ing so  far  as  examining  physicians  act  in  good  faith  and  without  malice  in 
signing  certificate  under  statute  to  eifect  that  a  person  is  a  dipsomanic  or  an 
inebriate,  they  are  exempt  for  liability. 

—  Judicial  proceedings. 

Cited  in  reference  note  in  123  A.  S.  R.  637,  on  liability  for  irrelevancy  as 
libel  or  slander  in  course  of  judicial  proceedings. 

Cited  in  note  in  104  A.  S.  R.  119,  on  application  of  doctrine  of  privilege  to 
statements  by  members  of  judiciary. 

—  Defaming  testimony  or  pleadings. 

Cited  in  Masterson  v.  Brown,  18  C.  C.  A.  481,  30  U.  S.  App.  730,  72  Fed. 
136,  as  to  the  privilege  of  words  spoken  by  witness;  Wright  v.  Lothrop,  149 
Mass.  385,  21  N.  E.  963,  holding  whether  statement  before  legislative  committee 
was  privileged  as  made  in  good  faith  and  without  malice  was  question  for 
jury;  Link  v.  Moore,  84  Hun,  118,  32  N.  Y.  Supp.  461,  holding  allegations  in 
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pleading  privileged  if  relevant  and  material;  Warden  v.  Whalen,  8  Pa.  Co.  Ct. 
660,  holding  affidavit  for  Bearch  warrant  before  justice  of  the  peace  having 
jurisdiction  of  the  subject  matter,  and  containing,  only  statements  pertinent 
and  material  is  privileged;  Eschbach  v.  Coller,  25  Montg.  Co.  Rep.  159,  holdin<? 
that  witness  is  not  liable  in  action  for  slander  because  of  testimony  given  on  tria  i 
of  case;  Godette  v.  Gaskill,  161  N.  C.  52,  134  A.  S.  R.  964,  24  L.R.A.(N.S.) 
265,  65  S.  E.  612,  holding  that  witness  is  not  liable  for  damages  for  all^^d 
wilful  and  false  testimcmy  given  in  former  case  upon  ground  that  by  reason 
thereof  plaintiff  lost  suit;  Re  Snow,  27  Utah,  265,  75  Pac.  741  (dissenting  opin- 
ion), as  to  immaterial  and  irrelevant  words  spoken  in  a  judicial  proceeding  not 
being  privileged;  Uarlow  v.  Willoughby,  6  App.  D.  C.  128;  McLaughlin  v. 
Cowley,  127  Mass.  316;  Sherwood  v.  Powell,  61  Minn.  479,  62  A.  S.  R.  614, 
29  L.R.A.  153,  63  N.  W.  1103;  Moore  v.  Manufacturers*  Nat.  Bank,  123  N.  Y. 
420,  11  L.R.A.  763,  26  N.  E.  1048;  Cooper  v.  Phipps,  24  Or.  357,  22  L.R.A. 
830,  33  Pac.  985;  Clemmons  v.  Danforth,  67  Vt.  617,  48  A.  S.  R.  836,  32  At!. 
626, — holding  when  words  spoken  or  written  in  judicial  proceeding  are  not 
material  they  are  not  privileged;  Myers  t.  Hodges,  53  Fla.  197,  44  So'.  357; 
Burke  v.  Ryan,  36  La.  Ann.  951;  Schultz  v.  Strauss,  127  Wis.  325,  106  N.  W. 
1066,  7  A.  &  E.  Ann.  Cas.  528, — holding  words  spoken  in  a  judicial  proceeding 
though  if  spoken  elsewhere  would  be  actionable  are  privileged  if  they  are  ap- 
plicable and  pertinent  to  the  subject  of  inquiry. 

Cited  in  notes  in  104  A.  S.  R.  126,  on  application  of  doctrine  of  privilege 
to  pleadings  or  briefs;  7  E.  R.  C.  728,  731,  on  liability  of  counsel  for  defamatory 
words  published  in  course  of  judicial  proceeding;  9  E.  R.  C.  54,  on  liability  of 
witness  for  slanderous  words  spoken  in  testifying. 
Duplicity  in  pleading. 

Cited  in  Bingham  v.  Lipman,  40  Or.  363,  67  Pac.  98,  holding  a  series  of  un- 
lawful acts,  all  aimed  at  a  single  result,  and  contributing  to  the  injury  com- 
plained of  may  be  averred  in  the  complaint  without  violating  the  rule  against 
duplicity. 
Civil  liability  for  perjury  or  subornation  of  perjury. 

Cited  in  note  in  24  L.R.A.(N.S.)  267,  on  perjury  and  subornation  of  perjury 
as   grounds  for   civil   actions. 

Actionable  conspiracy. 

Cited  in  Root  v.  Rose,  6  N.  D.  575,  72  N.  W.  1022;  Garing  v.  Eraser,  76  Me. 
37;  Bilafsky  v.  Conveyancers'  Title  Ins.  Co.  192  Mass.  604,  78  N.  E.  634,— 
holding  in  action  of  tort  alleging  a  conspiracy,  if  the  gist  of  the  action  is  not 
the  conspiracy  but  a  tort  which  it  is  alleged  the  defendants  committed  jointly, 
the  acts  alleged  to  have  been  done  are  not  actionable  unless  they  would  have 
been  actionable  had  they  been  done  by  defendants  severally. 
Liability  of  attorney  to  adverse  party  for  conspiracy. 

Cited  in  Hoosac  Tunnel  Dock  &  Elevator  Co.  v.  O'Brien,  137  Mass.  424,  50 
A.  R.  323,  holding  an  attorney  of  one  party  to  an  action  referred  to  arbitration 
is  liable  to  an  action  by  the  other  party  for  conspiring  with  one  of  the  arbi- 
trators to  obtain  an  unjust  award  in  favor  of  his  client  which  is  obtained. 

Forms  of  actions  without  precedent. 

Cited  in  Nolin  v.  Pearson,  191  Mass.  283,  114  A.  S.  R.  605,  4  L.R.A.(N.S.) 
643,  77  N.  E.  890,  6  A.  &  E.  Ann.  Cas.  658,  as  to  fact  that  there  was  no 
precedent  for  the  action  being  of  little  weight. 
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Allegation  of  damasres. 

Cited  in  Dowdall  ▼.  King,  97  Ala.  635,  12  So.  405,  holding  special  damages 
not  recoverable  unless  specially  averred;  Herfort  v.  Cramer,  7  Colo.  483,  4  Pao. 
896,  as  to  what  may  be  proved  under  general  allegation  of  damages. 

2S  AM.  REP.  283,  RICHARDSON  Y.  TOBBY,   121  MASS.  457. 
Party  wall  agreements. 

Cited  in  Pireaux  v.  Simon,  79  Wis.  392,  48  N.  W-  674,  holding  a  verbal 
agreement  to  pay  one  half  of  cost  of  party  wall  between  adjoining  lots  is  valid 
and  not  within  statute  of  frauds  if  one  party  uses  the  wall  and  receives  the 
full  benefit  thereof;  Gorham  v.  Gross,  126  Mass.  232,  28  A.  R.  224,  as  to  party 
building  wall  being  sole  owner  until  reimbursed  half  the  cost  according  to 
contract. 

Cited  in  reference  note  in  63  A.  S.  R.  448,  on  verbal  agreements  as  to  party 
walla. 

Cited  in  note  in  1  L.RJ^.  34,  on  agreement  to  pay  half  cost  of  party  wall  at 
personal  covenant. 

Implied    obligation    to    contribute    to    party    wall. 

Cited  in  Mickel  v.  York,  175  111.  62,  61  N.  E.  848;  McChesney  v.  Davis,  86 
111.  App.  380;  King  v.  Wight,  156  Mass.  444,  29  N.  E.  644,— as  to  liability  of  one 
using  party  wall  to  pay  half  the  cost;  Walker  v.  Stetson,  162  Mass.  86,  44 
A,  S.  R.  350,  38  N.  E.  18,  holding  action  at  law  will  lie  to  recover  of  one  using 
party  wall  his  proportion  of  cost  of  same;  Lincoln  v.  Burrage,  177  Mass.  378,  63 
L.R.A.  110,  59  N.  E.  67,  as  to  implied  contract  for  party  wall;  Nalle  v.  Paggi, 
81  Tex.  201,  13  L.R.A.  50,  16  S.  W.  932,  holding  promise  to  pay  for  partition 
wall  may  be  presumed  from  circumstances. 

Cited  in  reference  note  in  31  A.  R.  598,  on  right  of  one  owner  of  party  wall 
to  c<Mitribution   from   co-owner. 

Cited  in  note  in  89  A.  S.  R.  940,  on  contribution  for  use  of  party  wall. 

Distinguished  in  Allen  v.  Evans,   161  Mass.   486,  37   N.  E.  671,  holding  in 
absence  of  agreement  defendant  had  a  right  to  use  so  much  of  party  wall  as 
stood  upon  his  land  without  paying  for  such  use. 
Covenants  running  with  land. 

Cited  in  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319,  29  L.R.A.  600,  41 
N.  E.  441,  as  to  what  covenants  run  with  land. 
—Agreement  as  to  party  wall. 

Cntcd  in  Rugg  v.  Lemley,  78  Ark.  66,  115  A.  S.  R.  17,  93  S.  W.  670,  8  A.  &  E. 
Ann.  Cas.  291;  Conduitt  v.  Ross,  102  Ind.  368,  26  N.  E.  198;  Adams  v.  Noble, 
120  Mich.  646,  79  N.  W.  810;  First  Nat.  Bank  v.  Security  Bank,  61  Minn. 
26,  63  N.  W.  264;  Kimm  v.  Griffin,  67  Minn.  26,  64  A.  S.  R.  386,  69  N.  W. 
634, — holding  agreement  as  to  party  wall  is  covenant  which  runs  with  the  land; 
Berry  v.  Godfrey,  198  Mass.  228,  16  L.R.A.  (N.S.)  434,  84  N.  E.  304;  Percival 
V.  Colonial  Invest  Co.  140  Iowa,  276,  24  L.R.A. (N.S.)  293,  116  N.  W.  941,  hold- 
ing that  grantee  first  making  use  of  party  wall  must  pay  expense  under  agree- 
ment made  by  grantor  with  adjoining  owner;  Burr  v.  Lamaster,  30  Neb.  688, 
27  A  S.  R.  428,  9  L.R.A.  637,  46  N.  W.  3016,  holding  where  a  person  purchases 
a  vacant  lot  which  supports  the  half  of  the  wall  of  the  building  erected  on  the 
adjoining  lot,  #ind  such  purchaser  is  by  terms  of  a  previous  wall  agreement 
entered  into  by  his  grantor  obliged  to  pay  part  of  the  costs  in  order  to  use 
it)  such  agreement  and  wall  constitute  an  encumbrance. 
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Cited  in  notes  in  64  A.  S.  R.  390;  67  A.  S.  R.  775;  82  A.  S.  R.  680,— on 
oovenante  as  to  party  walla  running  with  the  land;  80  A.  S.  R.  944,  on  liability 
to  contribution  for  use  of  party  wall  of  grantee  with  notice  of  agreement  to 
contribute;  1  L.R.A.  33,  on  agreement  to  build  party  wall  as  covenant  running 
with  land;  66  L.RJk.  675,  670,  683,  686,  687,  690,  on  obligation  of  grantees  or 
successors  in  title  to  contribute  to  cost  of  party  walls  as  a  covenant  running 
with  the  land;  66  L.RA.  692,  694,  695,  on  enforcement  between  assigns  of  obli- 
gation to  contribute  to  cost  of  party  walls  based  on  builder's  ownership  of 
entire  wait 

Mutual  and  reciprocal  building  easements. 

Cited  in  First  Nat.  Bank  v.  Portsmouth  Sav.  Bank,  71  N.  H.  547,  53  Atl. 
1017,  holding  mutual  covenants  by  owners  of  contiguous  portions  of  a  building 
which  provide  that  no  change  in  front  thereof  or  in  the  principal  entrance  there- 
to shall  be  made  by  either  party  without  consent  of  the  other  are  to  be  con- 
strued as  grants  of  negative  easements  for  the  benefit  of  the  respective  prop- 
erties. 

IS  AM.  REP.  286,  COTTAGB  STREET  METHODIST  CHURCH  T.  KEN- 

DAIili,   111  MASS.  618. 
Subscription  contracts. 

Cited  in  Johnson  v.  Tennessee  Oil  Co.  74  N.  J.  Eq.  82,  69  Atl.  788,  holding  that 
stock  subscriptions  may  be  enforced,  after  debts  have  been  incurred  by  payee  in 
reliance  thereon;  Davis  v.  Bronson,  2  N.  D.  300,  33  A.  8.  R.  783,  16  L.R.A.  655, 
50  N.  W.  836;  Baptist  Female  University  v.  Bordan,  132  N.  C.  476,  44  S.  E.  47 
(dissenting  opinion);  Clark  v.  Cordry,  69  Mo.  App.  6, — as  to  their  validity; 
Smith's  Estate,  23  Lane.  L.  Rev.  9,  to  point  that  subscription  is  not  enforceable 
merely  because  others  were  led  to  subscribe  by  subscription  sought  to  be  en- 
forced. 

(^ted  in  note  in  11  E.  R.  C.  233,  on  admissibility  of  parol  evidence  to  show 
that  no  expenditure  has  been  inciu>red  on  the  faith  of  a  voluntary  written  sub- 
scription or  the  contrary. 
—  Acceptance  and  revocation. 

Cited  in  Rogers  v.  Galloway  Female  College,  64  Ark.  627,  89  L.R.A.  636, 
44  S.  W.  454;  Lasar  v.  Johnson,  125  Cal.  549,  58  Pac.  161;  Beatty  v.  Western 
College,  177  111.  280,  69  A.  S.  R.  242,  42  L.R.A.  797,  52  N.  E.  432;  Carr  v. 
Bartlett,  72  Me.  120;  Wellington  v.  Apthorp,  145  Mass.  69,  13  N.  E.  10;  Sher- 
win  V.  Fletcher,  168  Mass.  413,  47  N.  E.  197;  Martin  v.  Metes,  179  Mass.  114,  60 
N.  E.  397;  Robinson  v.  Nutt,  185  Mass.  345,  70  N.  E.  198;  Aspinwall  v.  Boston, 
191  Mass.  441,  78  N.  E.  103;  Averill  v.  Boston,  193  Mass.  488,  80  N.  E.  583; 
Methodist  Orphans'  Home  Asso.  v.  Sharp,  6  Mo.  App.  150;  M'Clanahan  v.  Payne, 
86  Mo.  App.  284;  Norris  v.  I^eavitt,  61  N.  H.  109;  People's  Bank  &  T.  Co.  v. 
Weidinger,  73  N.  J.  L.  433,  64  Atl.  179;  Foust  v.  Board  of  Publication,  8  Let, 
552;  Williams  v.  Rogan,  59  Tex.  438, — holding  until  acceptance  or  beginning  of 
the  work  to  be  done  the  subscriber  may  withdraw  his  promise  but  not  after- 
wards; Grand  Lodge  I.  O.  G.  T.  v.  Famham,  70  Cal.  158,  holding  death  of 
promisor  revokes  subscription;  Broadbent  v.  Johnson,  2  Idaho,  325,  13  Pac.  83, 
holding  gratuitous  subscription  with  only  one  signer  is  but  an  offer,  which 
until  accepted  by  promisee  in  express  terms  or  by  performanee  of  the  con- 
ditions is  but  a  nudum  pactum  and  eannet  be  enforced ;  Patty  v.  Roller  Mill  Co. 
4  Tex.  Civ.  App.  224,  23  8.  W.  336,  holding  a  promoter  of  an  intended  corpora- 
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tion  has  the  right  to  withdraw  his  subscription  to  the  capital  stock  before 
organization,  acceptance,  and  before  any  expense  or  liability  has  been  incurred 
by  payee  of  the  subscription.  - 

Distinguished  in  Superior  Consol.  Land  Co.  t.  Bickford,  93  Wis.  220,  67  N. 
W.  45,  holding  them  binding  where  acted  upon. 
<»  Consideration. 

Cited  in  Bohn  Mfg.  Co.  t.  Lewis,  45  Minn.  164,  47  N.  W.  652,  holding  under- 
taking to  spend  money  in  erection  and  establishment  of  manufactory  sufficient 
consideration  for  subscription;  Strong  t.  Eldridge,  8  Wash.  595,  36  Pac.  696, 
holding  acceptance  of  subscription  and  incurring  liabilities  upon  faith  of  it  con- 
atituted  complete  contract;  Irwin  v.  Lombard  University,  56  Ohio  St.  9,  60  A. 
8.  R.  727,  36  L.R.A.  239,  46  N.  E.  63,  holding  the  consideration  for  a  prom- 
issory note  executed  to  an  incorporated  college  is  the  accomplishment  of  the 
purpose  for  which  it  is  incorporated  and  in  whose  aid  the  note  is  executed; 
and  such  consideration  is  sufficient;  University  of  Des  Moines  y.  Livingston, 
57  Iowa,  307,  42  A.  R.  42,  10  N.  W.  738;  First  Cong.  Church  v.  Gillis,  17  Pa. 
Co.  Ct.  614, — ^holding  a  subscription  towards  paying  off  a  church  debt,  made 
after  debt  was  contracted  and  church  built  is  without  consideration  and  cannot 
4>e  enforced. 

Disapproved  in  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517,  8  A.  S.  R. 
767,  3  L.R.A.  468,  20  N.  K.  352,  holding  consideration  recited  in  subscription 
paper  and  mutual  promises  between  subscribers  not  sufficient  consideration  to 
support  promise. 
Consideration  for  contract  —  Necessity  of. 

Cited  in  reference  note  in  2  A.  S.  R.  230,  on  necessity  for  consideration  to 
€nforceability"of  contract. 

Cited  in  note  in  6  E.  R.  C.  7,  on  necessity  of  consideration  to  support  action 
on  contract  not  imder  seal. 

—  Sufficiency  of. 

Cited  in  note  in  5  L.R.A.  856,  on  sufficiency  of  consideration  for  contract. 

—  Effect  of  performance  of. 

Cited  in  Miller  v.  McKenzie,  95  N.  Y.  575,  47  A.  R.  85,  holding  note  given  in 
consideration  of  future  services  to  be  rendered  by  payee  upon  rendition  of  the 
services  in  reliance  thereon,  becomes  valid  and  binding,  although  there  was  no 
agreement  at  the  time  of  giving  the  note  upon  part  of  payee  to  render  them, 
and  although  the  amount  of  the  note  be  much  greater  than  their  value. 

Cited  in  note  in  12  LJIJL  469,  on  effect  of  performance  of  cosnideration  in 
rendering  contract  binding. 

—  Promise  as  consideration* 

Cited  in  Anderson  v.  Nystrom,  103  Minn.  168,  123  A.  S.  R.  320,  13  L.R.A. 
(N.S.)  1141,  114  N.  W.  742,  holding  to  constitute  a  mere  promise  to  refrain 
from  doing  an  act  a  consideration  sufficient  to  support  a  contract  an  advantage 
must  accrue  therefrom  to  promisee  or  a  loss  or  disadvantage  bo  sustained  by 
promisor. 

Mntual  pronUses. 

Cited  in  Emerson  y.  Gerber,  178  Mass.  130,  59  N.  E.  666,  as  to  effect  of  com» 
position  among  creditors. 
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When  offer  revocable. 

Cited  in  Groomer  v.  McCully,  93  Mo.  App.  544,  holding  offer  revocable  until 
other  party  has  changed  his  position. 
Agreement  for  benefit  of  stranger. 

Cited  in  Snow  v.  Alley,  144  Mass.  646,  59  A.  R.  119,  11  N.  E.  764,  holding 
it  valid  if  acted  upon;  Rogers  v.  Union  Stone  Co.  130  Mass.  581,  39  A.  R.  478; 
Kramer  v.  Gardner,  104  Minn.  370,  22  L.R.A.(N.S.)  492,  116  N.  W.  925,— 
holding  a  stranger  to  a  contract  between  others  in  which  one  of  the  parties 
promises  to  do  something  for  his  benefit,  there  being  no  consideration  from 
him  and  no  obligation  to  him  respecting  the  subject  matter  of  promise,  cannot 
recover  thereon. 

Cited  in  notes  in  25  L.R.A.  258,  259,  on  doctrine  of  consideration  as  applied 
to  third  person's  right  to  sue  on  contract  made  for  his  benefit;  25  UELA.  265, 
on  right  of  third  person  to  sue  on  contract  made  for  his  benefit. 

2S  AM.  REP.  289,  GOODNOW  v.  WARREN,  122  MASS.  79. 
Notice  to  executor  of  dishonor  of  note. 

Cited  in  Drexler  v.  McGlynn,  99  Cai.  143,  33  Pac  773,  holding  notice  of  dis- 
honor may  be  given  in  case  of  death  of  indorser  to  those  whom  he  has  appointed 
as  executors  by  his  will,  though  not  yet  appointed  as  such  by  the  court  and  is 
sufficient  if  such  executors  receive  notice  of  dishonor,  though  misdirected  in 
notice  as  administrators  of  estate,  of  indorser. 

2S  AM.  REP.  292,  T¥ESTFIEIib  ¥.  MAYO,   122  MASS.  100, 
Recovery  by  municipality  against  wrongdoer. 

Cited  in  reference  note  in  28  A.  8.  R.  405,  on  recovery  my  municipal  cor- 
poration against  wrongdoer. 
liiabillty  over  of  primary  tort  feasor. 

Cited  in  Lowell  v.  Glidden,  169  Mass.  317,  34  N.  E.  459,  holding  if  person  has 
created  a  nuisance  in  a  public  street  and  a  city  is  in  consequence  thereof  obliged 
to  pay  damages,  the  fact  that  the  city  is  in  fault  in  not  removing  the  nui- 
sance does  not  make  it  in  pari  delicto  with  the  creator  of  the  nuisance,  and 
prevent  recovery  against  him. 

Cited  in  note  in  40  L.  ed.  U.  S.  714,  on  remedy  over  by  municipality  against 
wrongdoer  after  payment  of  damages  by  it  to  person  injured. 

—  liiabillty  to  be  called  In  to  defend. 

Cited  in  Minneapolis  Mill  Co.  v.  Wheeler,  31  Minn.  121,  16  N.  W.  698;  Rich- 
ardson V.  McLaughlin,  56  Minn.  489,  57  N.  W.  210, — as  to  the  right  to  call  in 
person  ultimately  liable. 

—  Conclusiveness  of  Judgment. 

Cited  in  Washington  Gaslight  Co.  v.  District  of  Columbia,  161  U.  S.  316, 
40  L.  ed.  712,  16  Sup.  Ct.  Rep.  564,  holding  if  party  notified  refuses  to  make 
a  defense  the  judgment  will  bind  him  in  the  same  way  as  if  he  had  been  party 
to  the  record;  Bums  v.  Dockray,  156  Mass.  135,  30  N.  E.  551,  on  persons  bound 
by  judgment. 
liiabillty  of  primary  wrong  doer  for  counsel  fees  incurred  in  defense. 

Cited  in  Butler  v.  Barnes,  61  Conn.  399,  24  Atl.  328,  holding  when  claim 
against  one  is  upon  his  own  eontract,  or  for  his  own  misfeasance,  though  he 
may  have  a  remedy  over  against  another  and  the  damages  recoverable  may  be 
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tlie  same  as  the  amount  of  the  judgment  against  himself,  counsel   fees  paid 
in  defense  of  the  suit  against  himself  are  not  recoverable;   Chase  v.  Bennett, 

59  N.  H.  394;  Fairfield  v.  Day,  71  N.  H.  63,  51  Atl.  263,— holding  him  not  liable 
unless  notified  to  defend;  Waterbury  v.  Waterbury  Traction  Co.  74  Conn.  152, 

60  Atl.  3;  Chesapeake  &  0.  Canal  Co.  v.  Alleghany  Coimty,  57  Md.  201,  40 
A.  R.  430;  Lindsey  v.  Parker,  142  Mass.  582,  8  N.  E.  745;  Richmond  v.  Ames, 
164  Mass.  467,  41  N.  E.  671;  Crowley  v.  United  States  Fidelity  &  G.  Co.  29 
Wash.  268,  69  Pac.  784;  Daskan  v.  Ullman,  74  Wis.  474,  43  N.  W.  321,— hold- 
ing them  recoverable;  Berry  v.  Ingalls,  199  Mass.  77,  85  N.  £.  191,  holding 
attorney  fees  proper  element  of  damages  in  action  of  tort  for  conversion. 
Counsel  fees  as  element  of  damages. 

Cited  in  Henry  v.  Davis,  123  Mass.  345,  as  to  when  recoverable;  Wheeler  v. 
Hanson,  161  Mass.  370,  42  A.  S.  R.  408,  37  N.  £.  382,  holding  counsel  fees  in 
defending  malicious  suit  are  proper  element  of  damages  in  action  for  malicious 
prosecution. 

Distinguished  in  Eaton  t.  Harth,  45  111.  App.  355,  holding  money  expended 
by  plaintiff  in  prosecuting  his  suit  against  principal  for  costs  and  attorney's 
fees  cannot  be  recovered  against  guarantor. 
Contents  of  notice  to  defend. 

Cited  in  Consolidated  Hand-Method  Lasting  Mach.  Co.  y.  Bradley,  171  Mass. 
127,  68  A.  S.  R.  409,  50  N.  E.  464,  holding  notice  must  be  such  in  substance 
as  to  give  person  notified  information  that  he  is  called  upon  to  come  in  and 
defend  the  action  or  that  he  is  given  an  opportunity  to  do  so,  and  that  if  he 
does  not  defend  he  will  be  held  responsible  for  the  result. 
Measnre  of  damages  for  breach  of  contract. 

Cited  in  New  York  Bank  Note  Co.  v.  Kidder  Press  Mfg.  Co.  192  Mass.  391, 
78  N.  E.  463;  Jones  v.  George,  61  Tex.  345,  48  A.  R.  280,— as  to  measure  of  dam- 
ages. 
Construction  of  building  contracts. 

Cited  in  Smith  v.  Emerson,  126  Mass.  169,  holding  contract  construed  as  not 
being  sale  of  brick  to  be  used  in  block. 

2S  AM.  KEP.  299,  SEWAIjIj  t.  SEWAIili,  122  MASS.  156. 
Parol  evidence  to  explain  or  Impeach  Judgments. 

Cited  in  note  in  11  E.  R.  C.  235,  on  admissibility  of  parol  evidence  to  ex- 
plain or  impeach  judgments. 
Foreign  Judgment  — Validity  of. 

Cited  in  note  in  5  E.  R.  C.  745,  on  validity  of  foreign  judgment* 
—  Defenses  available  in  action  on. 

Cited  in  reference  note  in  1  A.  S.  R.  663,  on  defenses  available  in  action  on 
foreign   judgment. 
Effect  given  Co  foreign  Judgments  and  records. 

Cited  in  notes  in  96  A.  D.  787,  as  to  when  record  of  foreign  judgment  may 
be  impeached  as  to  jurisdictional  facts;  26  A.  R.  28,  on  effect  given  to  judgments 
of  other  states;  4  L.R.A.  132,  on  what  records  the  full  faith  and  credit  clause 
of  the  United  States  Constitution  applies  to. 
Talidlty  of  foreign  divorce. 

Cited  in  note  in  7  A.  D.  206,  on  validity  of  divorce  obtained  in  another  state. 
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Validity  of  divorce  where  one  party  la  nonresident. 

Cited  in  notes  in  53  A.  S.  R.  182,  on  validity  of  divorce  where  one  party 
is  a  nonresident;  19  L.R.A.  814,  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear. 

Conclusiveness  of  foreign  divorce* 

Cited  in  Beeman  v.  Kitzman,  124  Iowa,  86,  90  N.  W.  171,  holding  decree 
rendered  by  court  which  had  not  obtained  jurisdiction  of  the  parties  or  wbose 
jurisdiction  was  fraudulently  invoked  is  void  and  may  be  collaterally  at- 
tacked; Gregory  v.  Gregory,  76  Me.  635,  as  to  validity  of  divorce  where  person 
has  fraudulently  changed  his  domicile  for  purpose  of  securing  it;  Watkins  v. 
Watkins,  135  Mass.  83,  holding  court  had  jurisdiction  of  libel  for  divorce, 
brought  by  husband  in  another  state,  for  cause  of  adultery  occurring  in  Massa- 
chusetts, where  both  parties  then  resided,  and  where  wife  had  since  resided; 
Keis  V.  Lawrence,  63  Cal.  120,  40  A.  R.  83  (dissenting  opinion) ;  Dickinson  y. 
Dickinson,  167  Mass.  474,  45  N.  E.  1001, — as  to  divorce  obtained  in  state  where 
plaintiff  was  not  domiciled  being  invalid;  Loud  v.  Loud,  120  Mass.  14;  Ross  v. 
Koss,  120  Mass.  243,  37  A.  R.  321;  Andrews  v.  Andrews,  176  Mass.  02,  57  N.  E. 
333;  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  802,— as  to  validity  of 
foreign  divorce;  Jones  v.  Jones,  36  Hun,  414,  holding  divorce  obtained  in  another 
state  by  service  by  publication  upon  defendant  not  resident  of  that  state  void; 
Bell  V.  Bell,  181  U.  S.  175,  45  L.  ed.  804.  21  Sup.  Ct.  Rep.  551;  Watkins  v. 
Watkins,  125  Ind.  163,  21  A.  S.  R.  217,  25  N.  E.  175;  Gregory  v.  Gregory,  78 
Me.  187,  57  A.  R.  702,  3  Atl.  280;  Hardy  v.  Smith,  136  Mass.  328;  Van  Fossen 
V.  State,  37  Ohio  St  317,  41  A.  R.  507;  Gettys  v.  Gettys,  3  Lea,  260,  31  A.  R. 
637, — holding  courts  will  not  recognize  decree  of  sister  state  if  neither  party 
was  resident  there. 

Cited  in  notes  in  21  A.  D.  751 ;  34  A.  S.  R.  254,— on  effect  of  divorce  procured 
in  another  state;  11  L.R.A.  444,  on  conclusiveness  of  judgment  of  divorce  under 
conflict  of  laws;   50  L.R.A.  183,  on  impeaching  on  jurisdictional  facts  decree 
of  divorce  granted  in  another  state. 
—  Effect  of  recital  of  Jurisdiction. 

Cited  in  Smith  v.  Smith,  43  La.  Ann.  1140,  10  So.  248,  holding  decree  of 
sister  state  not  conclusive  as  to  jurisdictional  facts;  Gregory  v.  Gregory,  76  Me. 
535;  Adams  v.  Adams,  154  Mass.  200,  13  L.R.A.  275,  28  N.  E.  260,— holding 
divorce  can  be  impeached  for  want  of  jurisdiction  notwithstanding  the  recitals 
in  the  record. 

Disapproved  in  Magowan  v.  Magowan,  57  N.  J.  Eq.  105,  30  Atl.  364,  holding 
recital  in  decree  made  by  court  of  another  state  that  petitioner  was  resident 
of  that  state  for  statutory  period  is  conclusive  of  the  fact  recited. 
Conditional  nature  of  condonation  In  divorce  cases. 

Cited  in  Clark  v.  Clark,  101  Mass.  128,  77  N.  E.  702;  Heist  v.  Heist,  48  Neb. 
704,  67  N.  W.  700, — holding  it  is  dependent  upon  future  good  conduct  and  a 
repetition  of  the  offense  revives  the  wrong  condoned. 

Cited  in  reference  notes  in  27  A.  S.  R.  483,  on  condonation  by  husband  or 
wife;  125  A.  S.  R.  661,  on  effect  of  repetition  of  injury  to  revive  a  condoned 
offense. 
Jurisdiction  in  divorce  case. 

Cited  in  reference  note  in  50  L.R.A.  140,  on  jurisdiction  of  subject-matter 
of  divorce  at  domicil  of  wife  for  purpose  of  bringing  suit. 

Cited  in  notes  in  50  L.R.A.  144,  on  jurisdiction  of  subject-matter  of  divoree 
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when  neither  party  is  domiciled  or  permanently  residing  at  the  forum;   5  E. 
R.  C.  723,  on  jurisdiction  to  dissolve  marriage  as  dependent  on  domiclL 
Wife's  domlcil  for  purpose  of  divorce  suit. 

Cited  in  note  in  16  L.R.A.  409,  on  domidl  of  wife  for  purpose  of  divorce  suit. 
Jurisdiction  of  equity  to  set  aside  decree  procured  by  fraud. 

ated  in  Wills  v.  WilU,  104  Tenn.  382,  58  S.  W.  301,  holding  it  has  jurisdic- 
tion. 

Admissibility  of  tax  records. 

ated  in  Concord  Land  &  Water  Power  Co.  v.  Clough,  69  N.  H.  609,  45  Atl. 
562,  holding  town  records  showing  the  appraisal  of  real  estate  for  purposes  of 
taxation  are  not  admissible  to  prove  its  value;  Jordan  v.  Carberry,  185  Mass. 
181,  69  N.  £.  1062,  holding  issuing  of  dog  license  by  a  town  clerk  in  name  of 
certain  person  as  owner  is  not  evidence  that  the  licensee  was  the  owner  of 
the  dog,  if  it  is  not  shown  by  whom  license  fee  was  paid  or  at  whose  request 
license  was  issued;  Bums  v.  Stuart,  168  Mass.  19,  46  N.  E.  399,  holding  it  not 
admissible  to  show  that  only  dog  licensee  ever  owned  was  of  a  certain  kind. 
«>Tax  or  voter's  lists  as  evidence  of  residence. 

Cited  in  Davis  v.  Field,  56  Vt.  426,  as  to  their  being  evidence  of  residence. 

2S  AM.  RJEP.  805,  JORDAN  ▼.  DOBBINS,  122  BIASS.  168. 
Death  of  pary  as  affecting  contract  of  guaranty. 

Cited  in  Valentine  v.  Donohoe-Kelly  Bkg.  Co.  133  Cal.  191,  65  Pac.  381,  hold- 
ing guaranty  for  future  advances  ceased  upon  death  of  guarantor  and  notice 
thereof  to  one  to  who  guaranty  made;  Aitken  v.  Lang,  106  Ky.  662,  90  A.  S.  R. 
263,  51  S.  W.  154,  holding  a  continuing  guaranty  so  far  as  it  remains  executory 
is  terminated  by  death  of  grantor,  although  guarantee  may  be  ignorant  of  such 
death;  Hyland  v.  Uabich,  150  Mass.  112,  15  A.  S.  R.  174,  6  L.R.A.  383,  22  N.  K. 
765;  Illinois  Roofing  &  Supply  Co.  v.  Gorton,  19  Pa.  Co.  Ct.  124,— holding  guar- 
anty to  pay  for  goods  sold  to  another  is  revoked  by  death  of  guarantor;  Schack- 
amaxon  Bank  v.  Yard,  143  Pa.  129,  24  A.  S.  R.  521,  22  Atl.  908,  8  Pa.  Co. 
Ct.  239,  47  Phila.  Leg.  Int.  200,  as  to  when  death  terminates  guaranty;  Nation- 
al Kagle  Bank  v.  Hunt,  16  R.  I.  148,  13  Atl.  115,  holding  where  consideration 
is  separable  and  divisible  the  guaranty  is  revoked  by  death  of  guarantor. 

Cited  in  notes  in  15  A.  S.  R.  176;  22  A.  S.  R.  814, — on  effect  of  guarantor's 
death  on  termination  of  contract;  23  L.R.A.  709,  on  effect  on  contract  of  guar- 
anty of  death  of  party  thereto. 

Distinguished  in  Fewlass  v.  Keeshan,  32  C.  C.  A.  8,  60  U.  S.  App.  133,  88 
Fed.  573,  holding  death  of  surety  does  not  terminate  his  liability  on  cost  bond; 
Rapp  V.  Phcenix  Ins.  Co.  113  111.  390,  55  A.  R.  427,  holding  liability  of  surety 
on  bond  given  by  agent  to  principal  not  terminated  by  death  of  surety. 

Limited  in  Gay  v.  Ward,  67  Conn.  147,  32  L.R.A.  818,  34  Atl.  1025,  holding 
while  death  of  guarantor  will  not  ipso  facto  terminate  continuing  guaranty, 
yet  his  death  coupled  with  knowledge  thereof  by  party  guaranteed  is  in  legal 
effect  a  revocation  and  precludes  the  latter  from  making  fresh  advances. 
Continuing  guaranty. 

Cited  in  Dover  Stamping  Co.  v.  Noyes,  151  Mass.  342,  24  N.  £.  53,  as  to 
elements  of  such  guaranty. 
When  guarantor  is  released. 

Cited  in  Cliallenge  Com  Planter  Co.  v.  Diet,  92  Hun,  165,  36  N.  Y.  Supp. 
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364,  holding  guarantor  of  payment  for  goods  ordered  to  be  paid  for  at  a  speci- 
fied date  is  released  where  by  a  new  agreement  between  seller  and  buyer,  before 
delivery  of  goods,  the  time  for  payment  is  extended. 

Wben  contract  of  guaranty  complete. 

Cited  in  Milliken  ▼.  P/att,  125  Mass.  374,  28  A.  R.  241,  holding  it  was  not 
complete  until  received  and  acted  upon. 
Place  of  contract. 

Cited  in  notes  in  99  A.  D.  669,  on  place  where  assent  to  proposal  is  mailed 
as  place  of  contract;  55  A.  S.  R.  47,  on  place  of  contract  of  guaranty. 

as  AM.  RJEP.  808,  FOWIiE  ▼.  SPRINGFISLD  INS.  CO.  Ill  MASS.  191. 
Misrepresentations  of  assured  avoiding  insurance. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  38  L.R.A. 
33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413;  Peet  v.  Dakote  F.  &  M. 
Ins.  Co.  1  8.  D.  462,  47  N.  W.  632;  Washington  Mills  Emery  Mfg.  Co.  v.  Wey- 
mouth &  B.  Mut  F.  Ins.  Co.  136  Mass.  503, — ^holding  an  innocent  failure  to 
communicate  facts  about  which  assured  is  not  asked  will  not  avoid  policy. 
—  As  to  title  or  Interest. 

Cited  in  Doyle  v.  American  F.  Ins.  Co.  181  Mass.  139,  63  N.  E.  394,  holding 
if  one  insures  property  in  his  own  name,  after  he  has  conveyed  it  through  a 
third  person  to  his  wife  and  with  no  intention  to  deceive  represents  it  to  the 
insurance  company  as  his  own  whereas  his  only  interest  is  that  of  a  tenant  by 
curtesy  initiate,  this  under  statute  does  not  avoid  policy. 
Sufficiency  of  statement  of  ownership  of  Insured  property. 

Cited  in  Washington  Mills  Emery  Mfg.  Co.  v.  Commercial  F.  Ins.  Co.  13  Fed. 
646,  as  to  necessity  of  insured  interest  being  stated;  Oilman  v.  Dwell ing-House 
Ins.  Co.  81  Me.  488,  17  Atl.  544,  holding  where  there  is  an  insurable  interest  in 
the  absence  of  any  specific  inquiry  by  the  insurer,  or  express  stipulation  in 
the  policy  no  particular  description  of  the  nature  of  that  interest  is  necessary; 
Walsh  V.  Fire  Asso.  of  Philadelphia,  127  Mass.  383,  holding  interest  of  in- 
sured as  equitable  ovmer  was  sufficiently  described  in  policy  by  words  ''his 
dwelling  house;"  Hinckley  v.  Germania  F.  Ins.  Co.  140  Mass.  38,  54  A.  R.  445, 
1  N.  £.  737,  holding  a  general  statement  of  ownership  by  the  assured  in  a 
policy  in  form  prescribed  by  statute  is  a  sufficient  compliance  with  the  require- 
ment that  after  a  loss  of  the  insured  property,  a  statement  in  writing  by  the 
assured  shall  be  rendered  to  insurer,  setting  forth  "the  interest  of  the  insured 
therein." 

Cited  in  reference  note  in  5  A.  S.  R.  163,  on  statement  of  insured's  interest 
as  to  buildings  on  leased  property. 
Description  of  property  Insured. 

Cited  in  Mead  v.  Phoenix  Ins.  Co.  158  Mass.  124,  32  N.  E.  945,  as  to  what  con- 
stitutes a  sufficient  description. 

Cited  in  note  in  20  A.  D.  510,  on  sufficiency  of  description  of  insured  building. 
Insurable  interest. 

Cited  in  Tabbut  v.  American  Ins.  Co.  185  Mass.  419,  102  A.  S.  R.  858,  70  N. 
E.  430,  as  to  what  constitutes. 
Mistake  in  proofs  of  loss. 

Cited  in  reference  notes  in  57  A.  S.  R.  786,  on  mistakes  in  proofs  of  loss  by 
fire;  9  A.  S.  R.  607,  on  estoppel  to  show  mistake  in  proofs  of  loss. 
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€k>iicla8iTenes8  of  magistrate's  certificate  as  to  amount  of  loss. 

Cited  in  reference  note  in  39  A.  S.  R.  326,  on  conclusiveness  against  insurance 
by  magistrate's  certificate  as  to  amount  of  loss. 

2S  AM.  REP.  S12,  GIIiMOR£  v.  DRISGOIili,  122  MASS.  199. 
Ijateral  support. 

Cited  in  Murray  v.  Pannaci,  64  N.  J.  Eq.  147,  53  Atl.  595,  holding  liability 
of  an  excavator  is  not  limited  to  injury  done  adjacent  owner,  but  includes  any 
injury  to  any  owner  within  zone  of  support;  Joyce  v.  Barron,  67  Ohio  St. 
264,  65  N.  E.  1001,  as  to  its  removal  constituting  a  ''taking"  under  eminent 
domain;  Pettit  v.  Jamestown  &  F.  R.  Co.  222  Pa.  490,  21  L.R.A.(N.S.)  318. 
71  Atl.  1048,  to  the  point  that  owner  of  land  is  entitled  to  have  supported  in 
natural  condition  by  soil  of  adjoining  proprietors;  Stearns  v.  Richmond,  88 
Va.  992,  29  A.  S.  R.  768,  14  S.  E.  847,  holding  every  land  owner  has  a  right 
to  lateral  support  for  his  soil  as  against  the  adjoining  soil  of  his  neighbor, 
and  such  right  exists  as  well  against  the  public  as  against  an  individual. 

Cited  in  notes  in  66  A.  D.  648,  on  right  to  lateral  support  of  land  from  ad- 
jacent land  as  incident  to  ownership;  7  A.  D.  64,  65;  60  A.  D.  289,  290;  29 
A.  S.  R,  765;  10  E.  R.  C.  161,  163,— on  right  of  lateral  support  of  land;  33 
A.  S.  R.  448,  on  right  to  support  from  adjoining  land  being  incidental  to  land 
in  its  natural  condition;  25  L.  ed.  U.  S.  336,  on  right  to  lateral  support  of  soil 
of  adjoining  lands;  68  LJK.A.  674,  681,  on  right  to  lateral  or  subjacent  support 
of  soil  in  its  natural  condition;  68  L.R.A.  G86,  688,  on  nature  of  "right  to  sup- 
port** of  land  in  its  natural  condition. 

—  Prescriptive  rights. 

Cited  in  Handlan  v.  McManus,  42  Mo.  App.  551;  Tunstall  v.  Christian,  80  Va. 
1,  56  A.  R.  581, — ^holding  right  not  dependent  on  grant  and  not  acquired  by  pre- 
scription. 

Cited  in  notes  in  66  A.  D.  651;  33  A.  S.  R.  465,— on  right  to  acquire  lateral 
support  for  buildings  by  prescription. 

—  Right  as  to  balldlngs  and  burdens  on  soli. 

Cited  in  Sullivan  v.  Zeiner,  98  Cal.  346,  20  L.R.A.  730,  33  Pac.  209,  holding 
owner  of  house  and  land  upon  which  it  is  situated  cannot  acquire  a  prescriptive 
right  to  the  support;  Cabot  v.  Kingman,  166  Mass.  403,  33  L.R.A.  45,  44  N.  E. 
344,  as  to  e.^tent  of  landowners'  right  to;  Gildersleeve  v.  Hammond,  109  Mich. 
431,  33  L.RwA.  46,  67  N.  W.  519,  holding  superstructure  not  entitled  to  lateral 
support;  White  v.  Nassau  Trust  Co.  168  N.  Y.  149,  64  L.R.A.  275,  61  N.  E. 
169,  holding  even  if  common  law  rule  of  lateral  support  is  applicable  to  lands 
imder  the  waters  of  the  sea  the  rule  regards  only  the  land  itself,  and  gives 
no  right  to  such  support  for  a  pier  erected  upon  it;  Ulrick  v.  Dakota  Loan  &  T. 
Co.  2  S.  D.  285,  49  N.  W.  1054;  McGettigan  v.  Potts,  149  Pa.  155,  24  Atl.  198, 
30  W.  N.  C.  137;  McClelland  v.  Schwerd,  32  Pa.  Super.  Ct.  313,— holding  dam- 
ages for  removal  are  limited  to  land  itself  and  do  not  include  any  injury  to 
buildings  or  improvements  thereon;  Fyfe  v.  Turtle  Creek,  22  Pa.  Super.  Ct. 
292,  holding  the  rule  which  limits  a  private  owner's  liability  for  damages  for 
depriving  nis  neighbor's  land  of  support,  to  the  injury  to  the  land  without  re- 
gard to  the  buildings,  does  not  apply  to  a  municipality  which  in  the  construc- 
tion of  a  sewer  deprives  the  land  of  support  and  injures  a  building  erected 
thereon;  Barnes  v.  Waterbury,  82  Conn.  518,  74  Atl.  902;  Flanagan  Bros.  Mfg. 
Co.  V.  Levine,  142  Mo.  App.  243.  125  S.  W.  1172;  Simon  v.  Nance,  45  Tex.  Civ. 
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App.  80,  100  S.  W.  1038;  CeffareUi  v.  Landing,  82  Conn.  126,  72  Ail.  564,— 
holding  that  if  giving  way  of  soil  is  due  to  added  burden  of  building,  person 
making  excavation  is  not  liable,  in  absence  of  negligence. 

Cited  in  notes  in  66  A.  D.  649,  as  to  natural  right  to  support  of  building  by 
adjacent  land;  33  A.  S.  R.  453,  on  right  of  lateral  support  for  buildings  and 
other  artificial  structures. 

Disapproved  in  White  v.  Tebo,  43  App.  Div.  418,  60  N.  Y.  Supp.  231,  holding 
one  removing  lateral  support  liable  in  damages  for  injury  to  buildings. 
Actionable  withdrawal  of  support. 

Cited  in  Parke  v.  Seattle,  5  Wash.  1,  34  A.  S.  R.  839,  20  LJLA.  68,  31  Pac 
310;  Brown  v.  Seattle,  5  Wash.  35,  18  LJLA.  161,  31  Pac.  313,— as  to  right  of 
action  for  withdrawaL 

Cited  in  notes  in  5  A.  S.  R.  587,  on  liability  of  railroad  for  interference  with 
lateral  support  of  land;  33  A.  S.  R.  473,  as  to  who  is  liable  for  damages  for 
violation  of  right  of  lateral  support;  68  L.RA.  691,  on  necessity  of  damage 
to  cause  of  action  for  infringement  of  right  to  lateral  or  subjacent  support  of 
land;  68  LJI.A.  694,  695,  on  liability  as  between  owner  and  party  excavating 
for  removal  of  lateral  support;  68  L.RJL  707,  <m  collateral  direct  injuries  from 
removal  of  lateral  or  subjacent  support;  12  L.RA.(N.S.)  700,  on  municipal  lia- 
bility for  injury  to  lateral  support  in  making  street  improvements. 
*  Immateriality  of  negligence. 

Cited  in  Green  v.  Berge,  105  CaL  52,  45  A.  S.  R.  25,  38  Pac  539;  Schmoe  v. 
Cotton,  167  Ind.  364,  79  N.  E.  184;  White  v.  Dresser,  135  Mass.  150,  46  A.  R. 
454;  Schultz  v.  Bower,  57  Minn.  493,  47  A.  S.  R.  630,  59  N.  W.  631;  Mosier  t. 
Oregon  Nav.  Co.  39  Or.  256,  87  A.  S.  R.  652,  64  Pac.  453;  Famandis  v.  Great 
Northern  R.  Co.  41  Wash.  486,  111  A.  S.  R.  1027,  5  L.R^.(N.S.)  1086,  84  Pac. 
18, — holding  damages  may  be  recovered  for  loss  of  lateral  support  irrespective 
of  negligence. 

Cited  in  note  in  68  L.R.A.  692,  on  negligence  as  an  element  in  liability  for 
removal  of  lateral  or  subjacent  support  of  land. 
—  Negligent  withdrawal  Injurious  to  buildings. 

Cited  in  Schultr  ▼.  Byers,  53  N.  J.  L.  442,  26  A.  S.  R.  435,  13  LJLA.  569,  22 
Atl.  514,  holding  excavation  by  an  owner  on  his  own  land,  adjoining  another's 
building,  causing  damage,  without  his  knowledge  or  previous  notice  to  him,  is 
evidence  of  want  of  care  in  doing  the  work;  Pullan  v.  Stallman,  70  N.  J.  L. 
10,  56  Atl.  116;  Keating  v.  Cincinnati,  38  Ohio  St.  141,  43  A.  R.  421;  Matulys 
▼.  Philadelphia  &  R.  Coal  &  L  Co.  201  Pa.  70,  50  Atl.  823;  Bailey  v.  Gray,  53 
S.  C.  503,  31  S.  E.  354, — holding  action  for  injuries  to  buildings  by  excavations 
of  adjoining  owner  cannot  be  maintained  without  allegations  of  negligence. 

Cited  in  note  in  33  A.  S.  R.  475,  on  consequential  damages  to  buildings  by 
violation  of  right  of  lateral  support. 
Defenses  In  action  for  withdrawal  of  support. 

Cited  in  note  in  33  A.  S.  R.  474,  on  defense  in  actions  for  violation  of  right 
of  lateral  support. 
Measure  of  damages  for  Injury  to  real  property. 

Cited  in  Swanson  v.  Nelson,  127  111.  App.  144,  holding  it  the  cost  of  restora- 
tion or  the  difference  in  market  value  before  and  after  the  invasion,  according 
to  which  is  the  lesser  amount. 

Cited  in  note  in  17  L.R.A.  428,  on  cost  of  restoration  as  measure  of  damages 
for  injuries  to  real  property. 
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—For  withdrawal  of  support. 

Cited  in  Adams  t.  Marshall,  138  Mass.  228,  52  A.  R.  271,  as  to  measure  of 
damages  for  loss  of  support;  Williams  v.  Missouri  Furnace  Co.  13  Mo.  App.  70, 
holding  measure  of  damages  for  withdrawal  of  support  is  the  diminution  in 
the  value  of  the  premises  caused  by  sliding  and  falling  of  the  soil;  Hopkins  v. 
American  Pneumatic  Service  Co.  194  Mass.  582,  80  N.  E.  624,  holding  measure 
of  damages  for  withdrawal  of  support  is  the  difference  between  the  fair  market 
value  of  the  property  before  and  after  injury;  Harper  v.  Lenoir,  152  N.  C. 
723,  68  S.  E.  228,  to  the  point  that  market  value  is  not  correct  measure  of 
damages  for  removal  of  lateral  support,  but  diminished  value  of  lot  caused  by 
subsidence  of  soil. 

Cited  in  notes  in  66  A.  D.  649,  on  damages  for  removal  of  lateral  support; 
53  A.  S.  R.  476,  on  measure  of  damages  for  violation  of  right  of  lateral  support; 
68  L.R.A.  704,  on  diminished  market  value  as  measure  of  damages  for  removal 
of  lateral  or  subjacent  support;  68  L.R.A.  706,  on  value  of  soil  lost  as  measure 
of  damages  for  removal  of  lateral  or  subjacent  support. 

Right  to  use  one's  own  property. 

Cited  in  note  in  8  UtA.  809,  on  right  to  use  of  one's  own  property. 
Duty  of  owner  in  making  excavations. 

Cited  in  note  in  13  LJR.A.  570,  on  duty  of  owner  in  making  excavations. 
Right  to  recover  for  damage  to  adjoining  bnildlng  from  laying  of  sewer. 

Cited  in  Johnson  v.  St.  Louis,  96  C.  C.  A.  617,  172  Fed.  31,  18  A.  &  E.  Ann. 
Cas.  949,  holding  that  under  constitution  damage  to  adjoining  building  from 
laying  sewer  is  not  recoverable. 

Easement  by  prescription. 

Cited  in  HolUngsworth  &  V.  Co.  v.  Foxborough  Water  Supply  Dist.  166  Mass. 
186,  42  N.  K  574,  as  to  rights  acquired  by  prescription;  Whiting  v.  Gaylord, 
66  Conn.  337,  50  A.  S.  R.  87,  34  Atl.  85,  holding  to  establish  one  the  use  must 
be  adverse. 
Acquisition  of  prescriptive  rights  generally. 

Cited  in  note  in  25  E.  R.  C.  344,  on  acquisition  of  prescriptive  rights. 
Agent's  liability  to  third  person  for  tort. 

Cited  in  notes  in  28  L.R.A.  440;  22  A.  S.  R.  514, — on  agent's  personal  liabil- 
ity to  third  person  for  nonfeasance  and  misfeasance;  50  L.R.A.  644,  on  liabil- 
ity of  servant  or  agent  for  conversion,  trespass,  or  other  positive  act  of  wrong- 
doing against  third  party  under  orders  of  his  employer. 

2S  AM.  REP.   822,  GOTT  T.  PULSIFER,   122   MASS.   235. 
Public  criticism  and  conunent  as  privileged  statement. 

Cited  in  Crane  v.  Waters,  10  Fed.  619,  holding  character  of  constructor  and 
manager  of  a  railroad  is  open  to  public  discussion  when  his  plans  affect  many 
interests  beside  those  of  the  stockholders  of  one  road;  State  v.  DeLong,  88 
Ind.  312,  holding  newspaper  may  not  maliciously  charge  corruption  to  public 
official;  Bearce  v.  Bass,  88  Me.  521,  51  A.  S.  R.  446,  34  Atl.  411,  holding  fair 
criticism  of  public  acts  of  those  engaged  in  public  affairs  not  libelous;  Bradford 
V.  Clark,  90  Me.  298,  38  Atl.  229,  holding  criticism  made  of  public  officer  at 
town  meeting  privileged;  Wright  v.  Lothrop,  149  Mass.  385,  21  N.  £.  963,  as 
to  when  statements  made  by  witness  privileged;  Atkinson  v.  Detroit  Free  Press 
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Co.  46  Mich.  341,  9  N.  W.  501  (dissenting  opinion),  as  to  communications  which 
public  interest  require  to  be  published  being  privileged. 

Cited  in  reference  note  in  89  A.  S.  R.  370,  on  newspaper  criticiflm  as  priv- 
ileged communications. 

Cited  in  notes  in  86.  A.  D.  91,  on  liability  of  newspapers  for  libel;  28  L.RA- 
669,  on  libel  or  slander  by  expressing  opinions  or  comments  without  misstat- 
ing facts. 
—  Commeiit  on  pnblic  exhibitions  and  shows. 

Cited  in  Cherry  v.  Des  Moines  Leader,  114  Iowa,  298,  89  A.  S.  R.  365,  64  L.IUL 
855,  56  N.  W.  323,  holding  newspapers  may  criticise  public  performances  if  not 
actuated  by  malice. 
Malice  in  libel  and  slander. 

Cited  in  Wynne  v.  Parsons,  57  Conn.  73,  17  Atl.  362,  holding  "malice  in  fact" 
intended  by  statute  is  not  malignity  or  personal  ill  will,  but  an  improper  and 
unjustifiable  motive;  Squires  v.  Wason  Mfg.  Co.  182  Mass.  137,  65  N.  £.  32, 
as  to  malice  in  cases  of  privilege. 

Cited  in  note  in  72  A.  D.  427,  on  implying  malice  in  law  or  want  of  legal 
excuse  where  words  are  actionable  per  se  in  slander  or  libeL 
Slander  of  title,  property  or  worlc. 

Cited  in  Bearce  v.  Bass,  88  Me.  521,  51  A.  S.  R.  446,  34  Atl.  411,  holding 
criticism  of  person's  work  not  libelous  per  se;  Victor  Safe  &  Lock  Co.  v.  De- 
right,  77  C.  C.  A.  437,  8  A.  &  E.  Ann.  Cas.  809,  147  Fed.  211;  Pooling  v.  Bud- 
get Pub.  Co.  144  Mass.  258,  59  A.  R.  83,  10  N.  E.  809,— holding  words  relating 
merely  to  quality  of  articles  made,  produced,  furnished  or  sold  by  a  person, 
though  false  and  malicious  are  not  actionable  without  special  damage;  Mc- 
Donald V.  Green,  176  Mass.  113,  57  N.  E.  211,  as  to  what  constitutes;  Wilson 
V.  Dubois,  35  Minn.  471,  59  A.  R.  335,  29  N.  W.  68,  holding  false  and  malicious 
statements  disparaging  an  article  of  property,  when  followed,  as  a  natural, 
reasonable  and  proximate  result  by  specinl  damage  to  the  owner,  are  action- 
able. 

Cited  in  note  in  9  E.  R.  C.  167,  on  right  to  maintain  action  for  slander  of  goods 
of  trader. 
Slements  of  dama^res  in  slander  and  libel. 

Cited  in  note  in  72  A.  D.  433,  on  loss  of  custom  as  element  of  damages  in 
slander  or  libeL 

28  AM.  RBP.  826.  COM.  v.  FOSTER.  122  MASS.  817. 
Power  of  court  to  resentence  or  revoke  or  modify  sentence. 

Cited  in  Re  Sullivan  3  Cal.  App.  193,  84  Pac.  781,  holding  where  a  judgment 
imposes  a  fine  for  a  punishment  and  contains  a  void  provision  for  imprison- 
ment in  state  prison  as  means  of  its  enforcement,  and  a  written  commitment 
conforming  thereto  is  issued,  under  which  defendant  is  restrained,  the  power 
of  court  is  exhausted  and  it  is  without  jurisdiction  to  thereafter  modify  judg- 
ment; Re  Beck,  63  Kan.  57,  64  Pac  971,  holding  judgment  regularly  rendered 
on  one  of  the  offenses  included  in  the  verdict,  which  has  been  executed  in  party 
by  imprisonment  of  the  defendant  is  the  end  of  the  prosecution  and  exhausts  the 
power  of  the  court  in  the  case;  Com.  v.  O'Brien,  175  Mass.  37,  55  N.  E.  466, 
holding  until  end  of  term  judge  may  revise  unexecuted  sentence;  Com.  v. 
Soderguest,  183  Mass.  190,  60  N.  E.  801,  holding  power  to  grant  new  trial  in 
a  criminal  case  within  one  year  of  the  original  trial,  which  is  conferred  by  stat- 
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ute,  does  not  authorize  court  to  revoke  a  sentence  founded  upon  plea  of  guilty; 
Marka  v.  Wentworth,  199  Mass.  44,  85  N.  E.  81,  to  point  that  court  may  with 
defendant's  consent,  after  verdict  of  guilty,  place  case  on  file  and  not  impose 
sentence  immediately. 

Distinguished  in  Ex  parte  Williams,  26  Fla.  310,  8  So.  425,  holding  a  convict 
cannot  be  subjected  to  two  sentences  for  the  same  oifense,  but  an  order  to  pay 
costs,  with  further  suspension  of  sentence,  will  not  take  away  the  power  of 
the  court  to  pronounce  sentence  at  subsequent  term  when  a  different  judge 
is  presiding;  <:k)m.  v.  Murphy,  174  Mass.  369,  75  A.  S.  R.  353,  48  L.R.A.  393, 
54  N.  E.  860,  holding  one  who  has  served  substantial  part  of  original  sentence 
may  be  resentenced  although  effect  of  such  resentence  will  lengthen  his  sen- 
tence. 

Verdict  and  sentence  on  indictment  for  distinct  crimes  of  same  nature. 

Cited  in  Com.  v.  Hackett,  170  Mass.  194,  48  N.  E.  1087,  holding  failure  of 
jury  to  return  a  verdict  upon  one  or  more  counts  in  the  indictment  does  not 
prevent  judgment  being  entered  against  defendant  on  those  on  which  jury 
found  him  guilty;  Com.  v.  Holmes,  137  Mass.  248,  holding  sentence  may  be 
general  upon  complaint  as  whole  and  not  upon  each  count  separately;  Ben- 
son V.  Com.  158  Mass.  164,  33  N.  £.  384,  holding  it  not  error  that  defendant 
was  tried  upon  one  indictment  for  four  distinct  felonies  of  the  same  nature  and 
was  convicted  of  three  of  the  charges  by  a  general  verdict  upon  three  counts. 

2S  AM.  REP.  8S2,  Hllili  v.  BOSTON,  122  MASS.  844. 
Idability  of  manicipality  for  nei^lect  of  duty  imposed  upon  it  by  law  for 
benefit  of  public. 

Cited  in  Udkin  v.  New  Haven,  80  Conn.  291,  14  L.RJ^.(N.S.)  868,  68  Atl.  253; 
Neff  V.  Wellesley,  148  Mass,  487,  2  L.R.A.  500,  20  N.  E.  Ill;  Pettingell  v.  Chel- 
sea, 161  Mass.  368,  24  LJRA..  426,  37  N.  E.  380;  Harrington  v.  Worcester,  186 
Mass.  594,  72  N.  £.  326;  Stevens  v.  Muskegon,  111  Mich.  72,  36  L.R.A.  777, 
69  N.  W.  227;  Clark  v.  Manchester,  62  N.  H.  677, — ^holding  municipal  corpora- 
tion, in  the  absence  of  statute  creating  the  liability,  is  not  liable  for  an  injury 
resulting  for  a  neglect  of  a  public  corporate  duty,  from  the  performance  of 
which  no  special  benefit,  is  denied;  Lafayette  v.  Timberlake,  88  Ind.  330;  Hen- 
kel  v.  Detroit,  49  Mich.  249,  43  A.  R.  464,  13  N.  W.  611,— holding  no  private 
right  of  action  can  arise  from  an  act  of  legislation  or  from  a  failure  in  duties 
of  a  political  nature,  such  as  the  enforcement  of  police  regulations;  Snider  v. 
St.  Paul.  51  Minn.  466,  18  L.R.A.  151,  53  N.  W.  763,  holding  city  not  liable 
for  negligence  of  public  governmental  officers;  Claussen  v.  Luverne,  103  Minn. 
491,  15  LJLA.(N.S.)  698,  115  N.  W.  643;  Peaty  v.  New  York,  33  Misc.  231,  67 
N.  Y.  Supp.  276;  Moffitt  v.  Asheville,  103  N.  C.  237,  14  A.  S.  R.  810,  9  S.  E. 
695, — holding  when  ci*^ies  and  towns  are  exercising  judicial  discretionary  or 
legislative  authority  conferred  by  their  charters  or  are  discharging  a  duty  im- 
posed solely  for  the  public  benefit  they  are  not  liable  for  the  negligence  of  their 
officers,  unless  made  so  by  statute;  Young  v.  Charleston,  20  S.  C.  116,  47  A.  R. 
827,  holding  there  is  no  liability  unless  imposed  by  statute;  Watkins  v.  Coun- 
ty Ct.  30  W.  Va.  667,  6  S.  E.  654,  holding  a  county  court  is  not  responsible  in 
damages  for  injuries  sustained  by  individual  in  consequence  of  neglect  of  coun- 
ty court  or  its  officers  to  perform  any  duty  enjoined  by  law,  unless  such  ac- 
tion is  expressly  given  by  statute;  Daniels  v.  Racine,  98  Wis.  649,  74  N.  W. 
553,  as  to  liability  of  cities  for  neglect  of  duty  imposed  by  general  law;  Gor* 
Am.  Rep.  VoL  XVI.— 25. 
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don  V.  Taunton,  126  Mass.  349;  Porter  v.  Newton,  133  Mass.  56;  Sampson  v. 
Boston,  161  Mass.  288,  37  N.  E.  177;  Fuchs  v.  St.  Louis,  133  Mo.  168,  34  LJUA. 
118,  34  S.  W.  508  (dissenting  opinion);  Wooster  v.  Plymouth,  62  N.  H.  193; 
Little  V.  Dusenberry,  46  N.  J.  L.  614,  50  A.  R.  445;  George  v.  Cypress  Hills 
Cemetery,  32  App.  Div.  281,  52  N.  Y.  Supp.  1097  (dissenting  opinion) ;  Rankin 
V.  Buckman,  9  Or.  253;  Matheny  v.  Aiken,  68  S.  C.  163,  47  S.  E.  56;  Conway  v. 
Beaumont^  61  Tex.  10, — as  to  liability  of  municipal  corporation  for  torts;  Gal- 
lagher V.  Westmoreland,  29  N.  B.  217;  Donaldson  v.  General  Public  Hospital, 
30  N.  B.  279;  Rex.  ex  rel.  McDonald  v.  Robertson,  35  N.  S.  348;  Thomas  v. 
Annapolis,  28  N.  S.  551;  Rogers  v.  Toronto  Public  School  Board,  23  Ont.  App. 
Rep.  597;  Logan  Twp.  v.  Hurlburt,  23  Ont.  App.  Rep.  628;  Moir  v.  Halifax. 
25  N.  S.  241, — to  point  that  municipality  is  not  liable  for  negligence  in  perform- 
ance of  public  duty. 

Cited  in  reference  notes  in  59  A.  D.  529,  on  liability  of  municipal  corporation 
for  negligence;  41  A.  R.  442,  443,  on  liability  of  state  or  municipality  for  neg- 
lect of  public  duty;  24  A.  S.  R.  653,  on  municipality's  liability  for  negligence 
in  performance  of  public  duty. 

Cited  in  notes  in  5  A.  D.  43,  on  liability  of  cities,  towns,  etc.,  for  torts; 
68  A.  D.  294,  on  liability  of  counties  for  torts;  1  E.  R.  C.  621,  on  liability  of 
municipal  corporation  neglecting  to  perform  duty  imposed  by  charter. 

Limited  in  Rhobidas  v.  Concord,  70  N.  H.  90,  85  A.  S.  R.  604,  51  LJLA.  381, 
47  Atl.  82,  holding  a  municipal  corporation  is  liable  at  common  law  for  in- 
juries to  private  rights  resulting  from  the  negligent  performance  of  a  public 
duty  by  agents  and  servants  whom  it  has  power  to  direct  and  control. 
—  For  particular  negligent  acts. 

Cited  in  Tainter  v.  Worcester,  123  Mass.  311,  25  A.  R.  90,  holding  city  not 
liable  to  owner  of  property  destroyed  by  fire  by  reason  of  its  neglect  in  cutting 
off  the  water  from  a  hydrant,  but  for  which  the  fire  might  have  been  extin- 
guished;  Robinson  v.  Greenville,  42  Ohio  St.  625,  51  A.  R.  857,  holding  city 
not  liable  for  failure  to  disperse  crowd  firing  a  cannon  which  injiu*ed  plaintiff; 
Tindley  v.  Salem,  137  Mass.  171,  50  A.  R.  289,  holding  city  not  liable  to  an  ac- 
tion by  one  who  sustains  personal  injuries,  though  the  negligence  of  servants  of 
the  city  in  discharging  fireworks  for  the  purpose  of  a  holiday  celebration; 
Howland  v.  Maynard,  159  Mass.  434,  38  A.  S.  R.  445,  21  L.R.A.  500,  34  N.  E. 
515,  holding  town  not  liable  to  action  for  an  alleged  libel  contained  in  the  re- 
port of  a  committee  appointed  by  town;  Johnson  v.  Somerville,  195  Mass.  370, 
10  L.R.A.(N.S.)  715,  81  N.  E.  268,  holding  city  not  liable  for  negligence  of 
employees  while  engaged  in  public  service  of  removing  ashes  from  buildings  in 
city;  Gilboy  v.  Detroit,  115  Mich.  121,  73  N.  W.  128,  holding  municipal  corpora- 
tion is  not  liable  for  the  negligence  of  the  board  of  health,  in  consequence  of 
which  one  who  has  been  exposed  to  small-pox  was  received  into  a  boarding 
house  occasioning  loss  to  proprietor;  Lefrois  v.  Monroe  County,  162  N.  Y. 
663.  50  L.R.A.  206,  57  N.  E.  185  (reversing  24  App.  Div.  421,  48  N.  Y.  Supp. 
519),  holding  county  not  liable  for  acts  of  officers  in  maintaining  nuisance; 
Burrill  v.  Augusta,  78  Me.  118,  57  A.  R.  788,  3  Atl.  177;  Edgerly  v.  Concord,  69 
N.  H.  78;  Edgerly  ▼.  Concord,  62  N.  H.  8,  13  A.  S.  R.  533;  Thompson  v.  New 
York,  20  Jones  &  S.  427;  Frederick  v.  Columbus,  58  Ohio  St.  638,  51  N.  E. 
35, — ^holding  municipal  corporation  not  liable  to  one  injured  by  negligence  of 
its  fire  department;  Welsh  v.  Rutland,  66  Vt.  228,  48  A.  R.  762,  holding  village 
not  liable  for  injuriei  resulting  from  negligence  of  engineer  of  fire  department 
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in  thawing  out  hydrant;  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  664,  hold- 
ing city  not  liable  for  loss  caused  by  fire  by  reason  of  it  allowing  water  pipes  to 
become  filled  with  earth  and  gravel,  so  that  they  will  convey  no  water;  Jefferson 
County  V.  St.  Louis  County,  112  Mo.  619,  21  S.  W.  217,  on  nonliability  of  muni- 
cipal corporations  for  negligent  maintenance  of  bridge  erected  under  a  special 
act. 

—  For  negligence  in  respect  to  public  buildings  and  places. 

Cited  in  McAuliflTe  v.  Victor,  16  Colo.  App.  337,  62  Pac.  231,  holding  city  not 
liable  to  prisoner  injured  by  burning  of  jail;  LaClef  v.  Concordia,  41  Kan. 
323,  13  A.  S.  R.  285,  21  Pac.  272;  Webster  v.  Hillsdale  County,  99  Mich.  259, 
58  N.  W.  317, — holding  in  absence  of  statute  county  not  liable  on  account  of 
unhealthy  condition  of  jail;  Alamango  v.  Albany  County,  25  Hun,  551,  holding 
public  oflScers  managing  a  penitentiary  are  not  liable  to  a  convict  for  in- 
juries arising  from  the  negligence  of  their  servants;  Eddy  v.  Ellicottville, 
35  App.  Div.  256,  54  N.  Y.  Supp.  800,  holding  village  is  not  liable  for  failure 
to  keep  jail  in  suitable  condition;  HoUenbeck  v.  Winnebago  County,  95  111. 
148,  35  A.  R.  151,  holding  county  not  liable  to  personal  representatives  of 
workmen  killed  in  the  construction  of  a  court  house;  Larrabee  v.  Peabody, 
128  Mass.  561,  holding  town  not  liable  to  person,  who  has  been  visiting  a 
public  building  of  the  town  for  the  purpose  of  attending  an  entertainment 
of  a  society,  to  which  free  use  of  the  building  had  been  given,  for  injury  re- 
ceived by  falling  into  a  trench  near  the  building  and  outside  the  highway; 
Clark  y.  Waltham,  128  Mass.  567,  holding  city  not  liable  to  traveler  for  in- 
jury occasioned  by  defect  in  public  common ;' McCarthy  v.  Boston,  135  Mass.  197, 
holding  city  not  liable  for  negligence  of  superintendent  of  common  and  public 
grounds  by  which  workmen  who  was  employed  to  cut  down  tree  in  a  common  was 
injured;  McNeil  v.  Boston,  178  Mass.  326,  59  N.  £.  810,  holding  city  not  liable 
to  personal  representative  of  person  killed  by  reason  of  defective  stairway  in 
public  building;  Hughes  v.  Monroe  County,  79  Hun,  120,  29  N.  Y.  Supp.  495, 
holding  county  not  liable  for  personal  injuries  sustained,  through  its  negligence 
by  employee  in  an  asylum  maintained  by  it;  Toledo  v.  Com.  41  Ohio  St.  149, 
upholding  liability  to  employee  injured  by  negligence  of  a  cemetery  superin- 
tendent. 

Cited  in  reference  note  in  34  A.  S.  R.  371,  on  municipal  liability  for  defects 
in  public  buildings. 

Cited  in  notes  in  35  A..R.  169,  160;  108  A.  S.  R.  .151,  152,— on  liability  ol 
municipal  corporations  for  injuries  from  defective  or  unsafe  public  places; 
108  A.  S.  R.  167,  on  status  of  various  boards,  commissions,  and  bureaus  as  agents 
of  municipality  as  affecting  its  liability  for  injuries  from  defective  public 
places;  39  L.Rw^.  60,  on  liability  of  counties  for  injuries  to  persons  through 
condition  of  building;  25  L.R. A. ( N.S. )  88,  90,  on  liability  of  municipality  foi 
tort  in  connection  with  buildings  used  by  it. 

—  For  negligence  as  to  schools  and  school  houses. 

Cited  in  Ernst  v.  West  Covington,  116  Ky.  850,  106  A.  S.  R.  241,  63  L.R.A. 
652,  76  a  W.  1089,  3  A.  &  E.  Ann.  Cas.  882;  State  use  of  Weddle  v.  Frederick 
County,  94  Md.  334,  51  Atl.  289;  Brown  v.  New  York,  32  Misc.  571,  66  N.  Y. 
Supp.  382;  Rosenblit  v.  Philadelphia,  28  Pa.  Super.  Ct.  587;  Wixon  v.  New- 
port, 13  R.  I.  454,  43  A.  R.  35, — holding  municipality  not  liable  to  pupil  of 
public  school  injured  by  defect  in  building;  Freel  v.  Crawfordsville,  142  Ind.  27, 
37  L.R.A.  301,  41  N.  E.  312,  holding  school  corporation  is  not  liable  for  negli- 
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gent  acts  of  its  officers  where  no  right  of  action  is  expressly  given  hy  statute, 
and  no  provisions  are  made  for  levying  taxes  or  paying  damages  for  personal 
injuries;  Sullivan  v.  Boston,  126  Mass.  540,  holding  city  not  liable  for  in* 
jury  received  in  school  yard;  Howard  v.  Worcester,  153  Mass.  426,  25  A.  S.  R. 
651,  12  L.RA.  160,  27  N.  £.  11,  holding  a  city  engaged  in  constructing  a  public 
school  house  is  not  liable  for  injuries  occasioned  to  a  traveler  upon  an  ad- 
joining highway  through  its  servant's  negligence  in  blasting  rock  while  excavating 
for  the  foundation;  Harris  v.  Salem  School  Dist.  72  N.  H.  424,  57  Atl.  332, 
holding  school  district  is  not  liable  at  common  law  for  injuries  to  a  pupil 
which  result  from  improper  means  of  transportation  negligently  provided 
for  the  accommodation  of  scholars  at  the  public  expense;  Reynolds  v.  Board  of 
Education,  33  App.  Div.  88,  63  N.  Y.  Supp.  76,  holding  board  of  education  is  not 
liable  for  the  acts  of  an  "attendance  officer"  although  it  was  negligent  in  ap- 
pointing him;  Rhall  v.  Board  of  Education,  40  App.  Div.  412,  57  N.  Y.  Supp. 
977,  holding  board  of  education  is  not  liable  for  act  of  attendance  officer, 
appointed  by  virtue  of  statute,  who  injures  school  boy;*Folk  v.  Milwaukee,  108 
Wis.  359,  84  N.  W.  420,  holding  city  not  liable  for  death  of  pupil  of  city 
schools  caused  by  defective  sewer. 

Cited  in  reference  note  in  96  A.  S.  R.  663,  on  pupil's  right  of  action  against 
city  for  injury  due  to  unsafe  staircase. 

Cited  in  notes  in  15  A.  S.  R.  562;  116  A«  S.  R.  613;  30  A.  S.  R.  398,— on 
municipal  liability  for  unsafe  or  defective  condition  of  schools  or  school  prop- 
erty. 

Distinguished  in  Miles  ▼.  Worcester,  154  Mass.  511,  26  A.  S.  R.  264, 
13  L.R.A.  841,  28  N.  E.  676,  holding  if  city  in  adopting  land  to  schoolhouse 
purposes  builds  and  maintains  a  retaining  wall  between  the  lot  and  the  land 
of  an  adjoining  owner,  and  by  action  of  the  elements  or  otherwise  without  his 
fault  the  wall  comes  upon  his  land  and  continues  there  it  becomes  a  nuisance 
for  which  the  city  is  responsible  to  such  owner. 
*  For  negligence  in  respect  to  pnbllc  works. 

Cited  in  Colwell  v.  Waterbury,  74  Conn.  568,  57  L.R.A.  218,  51  Atl.  530. 
holding  city  not  liable  to  workman  injured  by  reason  of  defective  machinery 
while  engaged  in  repairing  street;  Bulger  v.  Eden,  82  Me.  352,  9  L.R.A.  205, 
19  Atl.  829,  holding  municipal  officers  acting  under  general  statute  in  laying 
out  and  constructing  drains  are  not  acting  as  agents  of  town  but  as  public  of- 
oers  and  town  is  not  liable  for  their  acts;  Spellman  v.  Caledonia,  117  Wis. 
254,  94  N.  W.  27,  holding  town  authorized  by  statute  to  construct  and  main- 
tain a  levee  for  purpose  of  protecting  lands  from  overflow  by  a  river  is  not 
liable  to  owner  of  such  lands  for  injuries  thereto  resulting  from  n^ligence  in 
maintaining  such  levee. 

Disapproved  in  Jersey  City  v.  Kieman,  50  N.  J.  L.  246,  13  Atl.  170,  hold- 
ing in  case  of  neglect  in  the  construction  or  reparation  of  a  public  sewer,  and 
consequent  damage  to  private  property  an  action  is  sustainable  by  person  in- 
jured against  city. 

City,   town  or  county  liability  for  injnrj  from  defectiTe  highways  or 
bridges. 

Cited  in  Lee  County  v.  Yarbrough,  85  Ala.  590,  5  So.  341;  Bailey  v.  Law- 
rence County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W.  219;  Abbett  v.  Johnson 
County,  114  Ind.  61,  16  N.  E.  127;  Jasper  County  v.  Allman,  142  Ind.  573,  39 
L.R.A.  58,  42  N.  E.  206;  Johnson  County  v.  Reinier,  18  Ind.  App.  19,  47  N. 
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E.  642;  Markcy  v.  Queens  Comity,  164  N.  Y.  675,  39  L.R.A.  46,  49  N.  E.  71,— 
holding  county  not  liable  in  absence  of  statute  to  one  who  received  injuries  by 
reason  of  defective  bridge  maintained  by  it;  Detroit  v.  Osborne,  135  U.  S.  492, 
34  L.  ed.  260,  10  Sup.  Ct.  Rep.  1012;  Arkadelphia  v.  Windham,  49  Ark.  139, 
4  A.  S.  R.  32,  4  S.  W.  450;  Collier  v.  Ft.  Smith,  73  Ark.  447,  68  L.R.A.  237,  84 
S.  W.  480;  Wilson  v.  Ulysses  Twp.  72  Neb.  807,  101  N.  W.  986,  9  A.  &  E.  Ann. 
C«8.  1163;  Sargent  v.  Gilford,  66  N.  H.  643,  27  Atl.  306,— -holding  at  common 
law  towns  are  not  liable  to  travelers  for  injuries  caused  by  defective  high- 
ways; Altnow  V.  Sibley,  30  Minn.  186,  44  A.  R.  191,  14  N.  W.  877,  holding 
statutory  town  not  liable  for  injuries  resulting  from  defect  in  highway;  Vail 
V.  Amenta,  4  N.  D.  239,  69  N.  W.  1092,  holding  township  not  liable  for  failure 
to  repair  highways  and  bridges;  French  v.  Boston,  129  Mass.  592,  37  A.  R. 
393;  Corning  v.  Saginaw,  116  Mich.  74,  40  L.R.A.  526,  74  N.  W.  307,— holding 
in  absence  of  statute  city  is  not  liable  for  an  injury  to  a  vessel  resulting  from 
its  failure  to  maintain  a  draw  in  a  bridge  in  such  condition  that  it  may  be 
properly  operated,  where  the  city  does  not  derive  any  benefit  from  bridge  but 
simply  maintains  it  for  public  good;  Miller  v.  Detroit,  166  Mich.  630,  132  A. 
S.  R,  537,  121  N.  W.  490,  16  A.  &  E.  Ann.  Cas.  832,  holding  city  not  liable, 
under  statute,  for  injuries  sustained  by  pedestrian  caused  by  falling  of  dead 
limb  from  tree  in  highway;  Madden  v.  Lancaster  County,  12  C.  C.  A.  666,  27 
U.  S.  App.  628,  66  Fed.  188;  School  Dist  No.  61  v.  Alderson,  6  Dak.  145,  41 
N.  W.  466;  Wilmington  v.  Ewing,  2  Penn.  (Del.)  66,  46  L.R.A.  79,  43  Atl. 
305, — as  to  liability  of  counties  for  defective  highways;  Doherty  v.  Braintree, 
148  Mass.  495,  20  N.  E.  106,  holding  town  liable  for  injuries  caused  by  negli- 
gence of  its  agents  in  constructing  bridge;  Weller  v.  Burlington,  60  Vt.  28,  12 
Atl.  216,  holding  no  implied  liability  arising  from  acceptance  of  charter  for 
injuries  resutling  from  defective  streets;  Buchanan  v.  Barre,  66  Vt.  129,  44 
A.  S.  R.  829,  23  L.R.A.  488,  28  Atl.  878,  holding  city  not  liable  for  defective 
sidewalk  in  front  of  public  building;  Terry  v.  Richmond,  94  Va.  637,  38  L. 
KA,  834,  27  S.  E.  429,  holding  city  not  liable  for  damages  resulting  from  de- 
fective tunnel  placed  underneath  one  of  its  streets  by  railroad  company  under 
authority  from  city;  Clark  v.  Lincoln  County,  1  Wash.  618,  20  Pac.  576,  hold- 
ing county  is  not  liable  for  personal  injuries  caused  by  defective  sidewalk 
under  its  control;  Peters  v.  Fergus  Falls,  35  Minn.  549,  29  N.  W.  586;  Wil- 
Hams  V.  Port  Chester,  97  App.  Div.  84,  89  N.  Y.  Supp.  671;  Bates  v.  Rutland, 
62  Vt.  178,  22  A.  S.  R.  95,  9  LJI.A.  363,  20  Atl.  278;  Hutchison  v.  Olympia, 
2  Wash.  Terr.  14,  5  Pac.  606;  Biggs  v.  Huntington,  32  W.  Va.  55,  9  S.  E.  51,— 
as  to  liability  of  municipality  for  defective  streets;  Gold  v.  Philadelphia,  116 
Pa.  184,  8  Atl.  386,  19  W.  N.  C.  135;  Hale  v.  Weston,  40  W.  Va.  313,  21  S.  B. 
742, — holding  one  who  suffers  an  injury  to  his  business  from  street  being  out 
of  repair  cannot  recover  damages  from  a  municipality  under  statute;  Geldert 
V.  Pictou,  23  N.  S.  483,  holding  that  under  statute  city  is  liable  for  injury 
caused  by  defective  bridge;  Cameron  v.  Moncton,  29  N.  B.  373,  holding  that 
under  statute  town  was  liable  for  injury  by  non-repair  of  sidewalk  provided  it 
had  either  actual  or  constructive  notice;  Ex  parte  Clementson,  20  N.  B.  413, 
holding  that  action  did  not  lie  against  town  for  injury  because  of  nonrepair  of 
street;  Wallis  ▼.  Assinibola,  4  Manitoba  L.  Rep.  89,  holding  that  municipality 
is  not,  at  common  law  liable  in  damages  occasioned  by  defective  highways. 

Cited  in  notes  in  63  A.  D.  351,  353,  on  municipal  liability  for  failure  to 
repair  streets  and  highways;  91  A.  D.  724?  26  A.  R.  279;  103  A.  S.  R.  262,— 
on  municipal  liability  for  in  Junes  caused  by  defective  highway;   108  A.  S.  R. 
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149,  on  distinction  between  cities,  counties,  and  towns  respecting  their  lia- 
bility for  acts  of  officers  or  agents  in  respect  to  streets  and  other  public  places; 
12  E.  R.  C.  692,  on  liability  of  counties  for  repairs  of  public  bridges. 

Disapproved  in  Ludlow  v.  Fargo,  3  N.  D.  485,  67  N.  W.  606;  Carson  v.  Gene- 
see, 9  Idaho,  244,  108  A.  S.  R.  127,  74  Pac.  862;  Gould  v.  Topeka,  32  Kan. 
486,  49  A.  R.  496,  4  Pac.  822;  Beaudean  v.  Cape  Girardeau,  71  Mo.  392;  Sulli- 
van V.  Helena,  10  Mont.  134,  26  Pac.  94;  Richards  v.  New  York,  16  Jones  &  S. 
316;  Guthrie  v.  Swan,  6  Okla.  779,  61  Pac.  662, — holding  municipal  corpora- 
tion liable  in  damages  for  injuries  caused  by  defective  streets  in  absence  of 
statutory  provision  imposing  such  liability. 
*  Change  of  grade  of  street. 

Cited  in  Harrison  v.  Milwaukee,  61  Wis.  645,  8  N.  W.  731;  Colclough  v. 
Milwaukee,  92  Wis.  182,  66  N.  W.  1039,— holding  city  not  liable  to  abutting 
owner  for  damages  caused  by  change  of  grade  of  street. 

Cited  in  reference  note  in  23  A.  R.  620,  on  municipal  liability  for  injury  re- 
sulting from  change  of  grade  of  street. 

Disapproved  in  Cohen  v.  Cleveland,  43  Ohio  St.  190,  1  N.  E.  689,  holding 
city    liable  to    abutting   owner    for   damages    caused    by   change    in  grade  of 
street. 
Nature  of  muiilcipal  officers  duty  as  to  public  streets. 

Cited  in  note  in  30  A.  S.  R.  384,  on  duty  of  municipal  officers  and  agents  as 
to  public  streets  as  public  and  not  municipal. 

Liiabillty  of  municipality  In  respect  of  conveniences  of  public  nature  for 
exclusive  local  benefit. 

Cited  in  Montague  v.  Boston  &  A.  R.  Go.  124  Mass.  242,  as  to  liability  in 
private  enterprise;  Whitfield  v.  Carrollton,  60  Mo.  App.  98,  as  to  liability;  Los 
Angeles  Cemetery  Asso.  v.  Los  Angeles,  103  Cal.  461,  37  Pac.  376,  holding 
where  city  has  not  been  negligent  in  construction  or  maintenance  of  sewer 
it  is  not  liable  for  damages  caused  by  extraordinary  flow  of  water;  Keeley 
▼.  Portland,  100  Me.  260,  61  Atl.  180,  holding  city  not  liable  for  fault  in  plan 
of  original  construction  of  sewer;  Bates  v.  Westborough,  151  Mass.  174,  7  L. 
R.A.  166,  23  N.  E.  1070,  holding  town  is  liable  to  a  landowner  for  damages 
resulting  from  neglect  to  keep  its  sewers  free  from  obstructions;  Murphy  v. 
Lowell,  124  Mass.  664;  Coan  v.  Marlborough,  164  Mass.  206,  41  N.  E.  238,— 
holding  municipality  liable  to  private  action  for  negligence  in  building  or 
maintaining  sewer;  Norton  v.  New  Bedford,  166  Mass.  48,  43  N.  E.  1034,  hold- 
ing city  liable  to  laborer  injured  in  construction  of  sewer;  Nevins  v.  Fitch- 
burg,  174  Mass.  646,  47  L.R.A.  312,  66  N.  E.  321,  holding  city  liable  for  empty- 
ing sewer  upon  private  property;  Greenwood  v.  Westport,  63  Conn.  687,  60 
Fed.  660,  holding  town  which  had  assumed  to  operate  draw  bridge  liable  for 
negligence  in  operation  of  same;  Chicago  v.  Norton  Mill  Co.  97  111.  App.  651, 
holding  where  municipal  corporation  directs  and  superintends  the  construc- 
tion of  a  public  work,  and  it  is  negligently  done,  and  thereby  the  property  of 
a  citizen  is  injured  the  corporation  is  liable  for  such  injury;  Libby  v.  Port- 
land, 106  Me.  370,  26  L.R.A.(N.S.)  141,  74  Atl.  805,  18  A.  &  E.  Ann.  Cas.  647, 
holding  that  municipality  is  liable  for  negligence  in  management  of  property 
used  for  profit;  Worden  v.  New  Bedford,  131  Mass.  23,  41  A.  R.  186,  holding 
a  city  which  lets  for  hire  a  building  erected  for  municipal  purposes  is  liable 
for  injury  caused  by  defect  or  want  of  repair  in  building,  or  for  the  negligence 
of  its  agents  in  the  management  of  building;  Lynch  v.  Springfield,  174  Mass. 
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430,  54  N.  E.  871,  holding  city  liable  for  negligence  of  employee  of  water  de- 
partment; Davoust  V.  Alameda,  149  Cal.  69,  5  L.R.A.(N.S.)  636,  84  Pac.  760, 
9  A*  &  E.  Ann.  Cas.  847;  Bulmaster  v.  St.  Joseph,  70  Mo.  App.  60, — ^holding 
city  liable  for  negligence  in  construction  and  repair  of  its  electric  lighting 
plant;  Hand  v.  Brookline,  126  Mass.  324;  EsbergGunst  Cigar  Co.  v.  Portland, 
34  Or.  282,  75  A,  S.  R.  651,  43  L.R.A.  435,  55  Pac.  961,— holding  municipality 
liable  for  negligent  construction  or  maintenance  of  water  works  operated  by  it 
for  profit. 

Cited  in  note  in  81  A.  D.  688,  on  municipality's  liability  in  respect  to 
sewers. 

Distiiiction  between  public  and  private  fanctlon  of  mnniclpality. 

Cited  in  notes  in  19  L.R.A.  452,  454,  on  distinction  between  public  and  private 
functions  of  municipal  corporations  in  respect  to  liability  for  negligence;  1 
L.R.A.(N.8.)  667,  on  distinction  between  private  and  public  functions  of  muni- 
cipalities. 

Municipal  liability  for,  negligence  of  Its  officers  and  servants. 

Cited  in  Smith  v.  Gloucester,  201  Mass.  329,  87  N.  E.  626,  holding  city  not 
liable  for  injury  caused  by  pipe  line  across  private  land  constructed  by  a  su- 
perintendent of  highways;  Petopas  v.  Pictou,  36  N.  S.  460,  holding  city  not 
liable  for  property  destroyed  by  board  of  health  to  prevent  spread  of  small- 
pox; Fucbs  V.  St.  Louis,  133  Mo.  168,  34  L.R.A.  118,  34  S.  W.  508  (dissenting 
opinion),  on  liability  of  city  for  negligence  of  its  officers  and  servants;  Hall- 
fax  V.  Walker,  Cameron  (Can.)  569,  to  point  that  city  is  not  liable  for  in- 
juries from  negligence  of  agents  in  repairing  streets. 

Cited  in  reference  note  in  23  A.  R.  434,  on  municipal  liability  for  acts  of 
officers. 

Cited  in  notes  in  30  A.  S.  R.  381,  on  municipal  liability  for  negligence  and 
other  misconduct  of  officers  and  agents  in  performing  public  duties;  1  L.R.A. 
845;  11  L.R.A.  416, — on  liability  of  municipal  corporation  for  negligence  for 
misfeasance  of  its  officers. 

liiability  of  state  for  torts. 

Cited  in  Murdock  Parlor  Grate  Co.  v.  Com.  152  Mass.  28,  8  L.R.A.  399,  24 
N.  E.  854,  holding  it  not  liable  for  misfeasance  or  negligence  of  its  officers 
and  agents  in  performing  their  duties;  Moody  v.  State  Prison,  128  N.  C.  12, 
63  L.R^.  855,  38  S.  E.  131,  holding  the  state  prison,  being  an  agency  of  the 
state  cannot  be  sued  unless  such  authority  is  expressly  given  by  statute. 
Nature  of  municipal  corporations. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa  96,  93  A.  S.  R.  222,  67  L. 
R.A.  244,  89  N.  W.  204;  Atty.  Gen.  v.  Stratton,  194  Mass.  51,  120  A.  S.  R. 
527,  9  L.KA.(N.S.)  572,  79  N.  E.  1073,— as  to  their  nature;  Phillips  v.  Balti- 
more, 110  Md.  431,  25  L.R.A.(N.S.)  711,  72  Atl.  902,  holding  that  municipal 
corporation  in  public  corporation  and  agency  of  state  government. 
Liability  of  officers  of  municipal  corporations. 

Cited  in  Forbes  v.  Board  of  Health,  28  Fla.  26,  13  L.R.A.  549,  9  So.  862, 
holding  that  county  boards  are  not  liable  in  action  of  tort  for  damages  in  per- 
formance of  an  official  duty;  Benton  v.  City  Hospital,  140  Mass.  13,  54  A.  R. 
436,  1  N.  E.  836,  holding  trustees  of  city  hospital  not  liable  for  injuries  caused 
by  defective  condition  of  stairs;  McKenna  v.  Kimball,  145  Mass.  555,  14  N.  E. 
789,  holding  school  committee  not  liable  for  negligence  of  one  employed  to  cut 
down  tree  in  school  yard;  Breen  v.  Field,  157  Mass.  277,  31  N.  E.  1075,  hold- 
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ing  selectmen  of  a  town,  who  are  engaged  in  building  a  public  sewer  are  liable 
for  injuries  received  to  person  employed  by  them;  Moynihan  v.  Todd,  188 
Mass.  301,  108  A.  S.  R.  473,  74  N.  E.  367,  holding  a  municipal  officer  is  not 
exempt  for  liability  for  acts  of  personal  misfeasance  in  the  performance  of 
a  public  duty. 
Begulation  of  mnnlcipalitles  by  legislature. 

Cited   in   Morse  v.   Norfolk   County,    170   Mass.    655,   49   N.   K   925;    New 
England  Teleph.  &  Teleg.  Co.  v.  Boston  Terminal  Co.  182  Mass.  397,  65  N.  £. 
835, — as  to  their  regulation. 
Power  of  legislature  to  oonsUtute  city  govemmenta. 

Cited  in  Agawam  v.  Hampden  County,  130  Mass.  528;  Larcom  v.  Clin,  160 
Mass.  102,  35  N.  E.  113, — as  to  the  power  under  the  constitution. 
Mode  of  enforcing  Judgment  recovered  against  city  or  counties. 

Cited  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Asso.  79  Ark.  550,  7 
L.R.A.(N.S.)  485,  96  S.  W.  155,  as  to  right  to  take  property  of  city  upon  exe- 
cution; Eames  v.  Savage,  77  Me.  212,  52  A.  R.  751,  holding  statute  authorizing 
executions  upon  judgments  against  towns  to  be  issued  and  levied  upon  goods 
and  chattels  of  the  inhabitants,  is  constitutional;  Connecticut  River  R.  Co.  v. 
Franklin  County,  127  Mass.  50,  34  A.  R.  338,  as  to  how  judgment  against  city 
may  be  enforced;  Wheelock  v.  Suffolk  County,  130  Mass.  486,  as  to  when  judg- 
ment at  law  may  be  recovered  and  execution  levied  upon  property  of  any 
inhabitant. 

Cited  in  note  in  68  A.  D.  297,  on  enforcement  of  judgments  against  counties. 
Liability  of  public  Institutions  for  negligence. 

Cited  in  Powers  v.  Massachusetts  Homeopathic  Hospital,  65  L.R.A.  372,  47 
CCA.  122,  109  Fed.  294,  holding  patient  at  public  hospital  cannot  recover 
against  same  for  negligence  of  nurse;  Currier  v.. Dartmouth  College,  105  Fed. 
886,  holding  college  not  liable  for  injury  to  student;  Heams  v.  Waterbury,  66 
Conn.  98,  31  L.R.A.  224,  33  Atl.  595,  holding  public  institution  not  liable  for 
negligence  of  servant;  Donnelly  v.  Boston  Catholic  Cemetery  Asso.  146  Mass. 
163,  15  N.  E.  505,  holding  a  cemetery  corporation  which  v<^untarily  uses  its 
funds  for  objects  akin  to  the  purposes  of  its  organization  is  not  a  public 
charity,  and  is  liable  to  the  proprietor  of  a  grave  for  the  negligent  burial  of  a 
stranger  therein;  Farrigan  v.  Pevear,  193  Mass.  147,  118  A.  S.  R.  484,  7  L. 
R.A.(N.S.)  481,  78  N.  E.  855,  8  A.  &  E.  Ann.  Cas.  1109,  holding  trustees  of 
an  unincorporated  home  maintained  for  free  education  and  maintenance  of 
deserving  and  indigent  boys  if  they  have  used  reasonable  care  in  the  selection 
of  their  servants  are  not  liable  tor  injuries  caused  by  negligence  of  such  ser- 
vants; Redfield  v.  School  Dist.  No.  3,  48  Wash.  85,  92  Pac.  770,  holding  that, 
under  statute,  school  district  is  liable  for  injury  to  pupil  caused  by  overturn- 
ing of  bucket  of  hot  water  through  negligence  of  its  agents. 

Cited  in  reference  note  in  27  A.  R.  414,  on  liability  of  board  of  education 
for  negligence. 

Cited  in  note  in  37  L.R.A.  301,  303,  on  liability  of  school  district  or  school 
corporation  to  action  for  damages  from  negligence. 
Liability  of  municipality  In  general. 

Cited  in  Pritchett  v.  Knox  County,  42  Ind.  App.  3,  85  N.  E.  32,  holding  that . 
incidental  damage  to  adjacent  property  in  location  of  jail  by  county  gives  no 
right  of  action;   Ward  v.  Caledon,  19  Ont.  App.  Rep.  69,  to  the  point  that 
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munieipality  is  liable  for  all  torts  causing  direct  injury  to  property  of  an- 
other. 

Cited  in  reference  note  in  23  A.  R.  545,  on  municipal  liability  for  injuries 
occasioned  by  nuisance  subject   to  abatement. 

Cited  in  note  in  72  A.  D.  738,  on  duties  and  liabilities  of  municipal  corpo- 
rations entering  into  commercial  or  private  contracts. 
Private  action  for  pnblic  nuisance. 

Cited  in  Walker  v.  Halifax,  IG  N.  S.  371,  to  the  point  that  private  action 
does  not  lie  for  public  nuisance  in  absence  of  special  damage. 

2S  AM.  lUSP.  S6S,  PUFFER  ▼.  ORANGE,  122  MASS.  8S9. 
lilability  of  mnnicipality  for  defects  in  highway. 

Cited  in  notes  in  27  A.  S.  R.  757;  20  L.R.A.(N.S.)   684,— on  liability  of  mu- 
nicipality for  defects  or  obstructions  in  streets. 
Duty  of  mnnicipality  as  to  highways. 

Cited  in  reference  note  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpora- 
tion to  keep  streets  and  highways  in  safe  condition. 

Cited  in  note  in  105  A.  S.  R.  272,  on  necessity  that  care  of  street  extend  to  all 
portions. 

~Duty  to  erect  harriers  or  railing  on  highway  to  protect  from  danger 
outside  of  way. 

Cited  in  Hannibal  v.  Campbell,  30  C.  C.  A.  63,  57  U.  8.  App.  484,  86  Fed.  297, 
holding  unless  dangerous  precipice  or  pitfall  which  occasions  the  injury  to  travel- 
er, be  so  near  to  usually  traveled  highway  as  to  endanger  his  safety  while  travel- 
ing on  the  used  highway,  no  liability  arises  by  reason  of  failure  of  city  to  erect 
barriers;  Harwood  v.  Oakham,  152  Mass.  421,  25  N.  E.  625,  holding  town  not  lia- 
ble for  injuries  sustained  by  traveler  on  highway  in  falling  from  bridge  thereon, 
if,  being  acquainted  with  the  bridge,  he  knowingly  passes  outside  rail  marking  lim- 
its of  way  prepared  for  travel  to  assist  his  servant  who  has  fallen  into  the 
stream;  Hudson  v.  Marlborough,  154  Mass.  218,  28  N.  E.  147,  holding  town  not 
liable  if  traveler  was  injured  at  distance  from  highway;  Scannal  v.  Cambridge, 
163  Mass.  91,  39  N.  E.  790,  holding  that  city  is  not  bound  to  erect  barriers  to 
keep  traveler  from  two  dangerous  places  near  street;  Drew  v.  Sutton,  55  Vt. 
586,  45  A.  R.  644,  holding  to  render  town  liable  it  is  not  necessary  that  the  defect 
be  in  the  way,  if  it  is  in  such  close  proximity  as  to  render  traveling  along  the 
way  dangerous;  Knowlton  v.  Pittfield,  62  N.  H.  535,  holding  the  want  of  a  rail- 
ing which  the  town  can  legally  maintain  is  a  defect  if  it  renders  the  highway 
unsuitable  for  travel  thereon. 

Cited  in  notes  in  79  A.  D.  704,  on  municipal  duty  to  erect  railing  where  there 
is  no  danger  immediately  contiguous  to  highway;  23  A.  R.  384.  on  municipal  du* 
try  to  fence  highways  at  dangerous  places;  58  A.  R.  530,  on  liability  of  munici* 
pality  for  absence  of  railing  on  embankment  on  highway;  13  L.R.A.(N.S.)  1239, 
on  liability  of  townships  for  accident  off  traveled  part  of  highway;  20  L.RJk. 
(N.S.)  983,  on  duty  of  town  or  municipality  to  provide  barriers  to  protect  trav* 
eler  from  obstructions  outside  highway. 

2S  AM.  RHP.  S70,  THOMPSON'S  CASE,  122  MASS.  428. 
Immnnity  from  process. 
Cited  in  Sewanee  Coal,  Coke  ft  Land  Co.  ▼.  W.  W.  Williams  ft  Co.  120  Tenn. 
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339,  107  S.  W.  968,  holding  witness  attending  federal  court  exempt  from  lenrice 
of  process. 

Cited  in  reference  notes  in  77  A.  D.  402,  404,  on  privilege  of  witness  from  ar- 
rest; 41  A.  S.  R.  44,  on  privilege  from  civil  arrest. 

Cited  in  notes  in  38  A.  R.  719;  3  L.R.A.  267,— on  protection  of  witness  from 
process  while  in  attendance  at  court. 
Inunanity  of  non-resident  parties  and  witnesses  from  dTil  process. 

Cited  in  Lamed  v.  Griffin,  12  Fed.  690;  Hale  v.  Wharton,  73  Fed.  739;  Fisk  v. 
Westover,  4  S.  D.  233,  46  A.  S.  R.  780,  55  N.  W.  961 ;  Gregg  v.  Sumner,  21  111. 
App.  110;  Wilson  v.  Donaldson,  117  Ind.  356,  10  A.  S.  R.  48,  3  L.R.A.  266,  20 
N.  E.  250;  Minnich  v.  Packard,  42  Ind.  App.  371,  85  N.  E.  787;  Murray  v.  Wil- 
cox, 122  Iowa,  188,  101  A.  S.  R.  263,  64  L.R.A.  634,  97  N.  W.  1087,— holding  non- 
resident party  or  witness  exempt  from  civil  process  in  another  action  while  at- 
tending trial;  Pahner  v.  Rowan,  21  Neb.  452,  59  A.  R.  844,  32  N.  W.  210,  hold- 
ing party  who  is  charged  with  criminal  offense  in  county  other  than  his  residence 
and  who  has  given  bail  for  his  appearance  and  who  in  pursuance  of  such  bail 
attends  court  is  not  liable  to  be  served  in  such  county  with  process  in  a  civil  ac- 
tion until  his  reasonable  time  has  elapsed  to  enable  him  to  return  home. 

Cited  in  notes  in  76  A.  S.  R.  536,  on  exemption  of  nonresident  parties  from 
service  of  civil  process;  76  A.  S.  R.  540,  on  exemption  of  nonresident  witnesses 
from  service  of  civil  process;  25  L.R.A.  724,  727,  on  extent  and  limit  of  privilege 
of  nonresident  witness  from  suit;  25  L.R.A.  728,  729,  on  privilege  from  suit  of 
nonresident  parties  as  witnesses. 

Distinguished  in  Christian  v.  Williams,  111  Mo.  429,  20  S.  W.  96  (reversing  35 
Mo.  App.  297),  holding  one  while  attending  court  as  a  party  or  a  witness  in  a 
county  in  which  he  does  not  reside  is  not  protected  from  service  of  sununons  in 
another  action  brought  in  such  county. 

—  Remedy  to  enforce  Immunity. 

Cited  in  Smith  v.  Jones,  76  Me.  138,  49  A.  R.  598,  holding  person  ordering  ar- 
rest of  witness  upon  civil  process  may  be  punished  for  contempt  of  court;  Mit- 
chell V.  Huron  Circuit  Judge,  53  Mich.  541,  19  N.  W.  176,  holding  mandamus  lies 
to  set  aside  service  of  summons  if  made  upon  one  who  at  the  time  is  outside  the 
jurisdiction  in  which  he  lies,  and  is  there  for  the  sole  purpose  of  attending  as  a 
necessary  witness  in  other  cases;  State  v.  Buck,  62  N.  H.  670,  holding  one  who 
causes  a  witness  in  attendance  before  a  referee  under  a  rule  of  court  to  be  arrest- 
ed upon  a  civil  process  may  be  punished  by  court  for  contempt. 

Cited  in  note  in  25  L.R.A.  735,  on  enforcement  of  privilege  of  nonresident 
witnesses  from  suit. 
Proceeding  in  habeas  corpus  before  single  Justice. 

Cited  in  King's  Case,  161  Mass.  46,  36  N.  £.  685,  holding  that  questions  of  law 
arising  on  habeas  corpus  proceedings  before  a  single  judge  may  be  reserved  or  re- 
ported to  full  court. 

28   AM.   REP.    S72,   NEW  YORK  WAREHOUSE  A  SECURITY  CO.  ▼. 

liOOMIS,  122  MASS.  481. 
Removal  of  causes,  time  of  filing  petition. 

Cited  in  Flagg  v.  Walker,  109  111.  494,  holding  term  at  which  cause  could  first 
be  heard,  within  meaning  of  act  of  Congress,  is  the  term  at  which  the  issues  are 
first  made  up,  the  party  applying  for  removal  not  being  guilty  of  negligence; 
Clark  y.  Child,  136  Mass.  344,  holding  petition  filed  before  trial  at  term  subse- 
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quent  to  that  at  which  case  was  entered  and  at  issue,  is  too  late;  Amy  y.  Man- 
ning, 144  Mass.  153,  10  N.  E.  737,  holding  it  must  be  filed  at  the  term  said  cause 
could  first  be  tried  and  before  the  trial  thereof;  Stebbins  v.  Lancashire  Ins.  Co. 
59  N.  H.  414,  holding  a  petition  for  removal  filed  at  the  fifth  term  the  pleadings 
being  complete  at  the  second  term  is  not  filed  at  the  term  when  the  cause  can 
first  be  tried;  Wheeler  v.  Liverpool  L.  &  G.  Ins.  Co.  60  N.  H.  456,  holding  the 
latest  term  at  which  cause  can  be  removed  to  federal  court  is  the  first  term  when 
it  is  at  issue  on  its  merits,  or  should  be  at  issue  but  for  fault  of  petitioner. 
~  Right  of  state  conrt  to  determine  wliether  petitioner  has  brought  him- 
self witliin  acts  of  €k>ngress. 
Cited  in  Stone  v.  Sargent,  129  Mass.  503,  holding  it  has  the  right. 

—  Jarlsdiction  of  state  court  after  petition  for  removal  is  filed. 

Cited  in  Sharp  v.  Gutcher,  74  Ind.  357,  holding  after  sufficient  petition  for  re- 
moval has  been  filed  the  state  court  can  do  nothing  more  than  to  perfect  the  re* 
moval  and  any  acts  in  attempting  to  retain  jurisdiction  would  be  void. 

2S  AM.  R£P.  874,  SHEEHAN'S  CASB,   122  MASS.  445. 
De  facto  officers. 

Cited  in  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac.  948  (dissenting  opinion), 
as  to  definition  of  de  facto  officer;  Jewell  v.  Gilbert,  64  N.  H.  3,  10  A.  S.  R. 
357,  5  Atl.  80,  holding  a  person  serving  a  writ  as  a  deputy  specially  appointed  by 
the  sheriff  is  an  officer  de  facto  for  that  purpose,  although  his  written  appoint- 
ment is  not  under  seal;  Oliver  v.  Jersey  City,  63  N.  J.  L.  634,  76  A.  S.  R. 
228,  48  L.R.A.  412,  44  Atl.  709;  Old  Dominion  Bldg.  &  L.  Asso.  v.  Sohn,  54  W. 
Va.  101,  46  S.  E.  222, — holding  one  who  forfeits  his  right  to  an  office  of  which 
he  is  the  incumbent,  by  accepting  another  which  is  incompatible  with  it,  and  aft- 
erwards performs  the  functions  of  the  office  forfeited,  is  an  officer  de  facto,  and 
his  acts,  done  before  removal  from  such  office,  are  valid  as  to  third  persons. 

Cited  in  reference  note  in  6  A.  D.  62,  on  recognition  of  de  facto  officers. 

Cited  in  notes  in  19  A.  D.  66;  76  A.  S.  R.  237, — on  who  are  officers  de  facto. 

—  VaUdity  of  acts. 

Cited  in  Joseph  v.  Cawthom,  74  Ala.  411;  Floyd  v.  State,  79  Ala.  39;  State  v. 
Sadler  v.  Sadler,  51  La.  Ann.  1397,  26  So.  390;  Izer  v.  State,  77  Md.  110,  26  Atl. 
282 ;  Auditor  General  v.  Menominee  County,  89  Mich.  552,  51  N.  W.  483, — holding 
lawful  acts  of  an  officer  de  facto  so  far  as  rights  of  third  persons  are  concerned, 
are,  within  the  scope  and  by  the  apparent  authority  of  the  office,  as  valid  and 
binding  as  if  he  were  an  officer  de  jure;  Woodside  v.  Wagg,  71  Me.  207;  Wail- 
cott  V.  Wells,  21  Nev.  47,  37  A.  S.  R.  478,  9  L.R.A.  59,  24  Pac.  367,— holding  acts 
of  de  facto  judge  valid;  Cromer  v.  Boinest,  27  S.  C.  436,  3  S.  E.  849,  holding  de- 
cree filed  by  judge  after  his  term  had  expired  but  who  was  still  acting  as  judge 
valid;  Short  v.  Symmes,  150  Mass.  298,  15  A.  S.  R.  204,  22  N.  E.  42,  holding  a 
person  who  assumes  to  arrest  another  for  a  crime,  and  attempts  to  justify  such 
arrest  as  properly  done  by  him  as  a  police  officer  must  show  not  merely  that  he 
waa  an  officer  de  facto  but  that  he  was  duly  and  legally  qualified  to  act  as  such 
officer;  Pooler  v.  Reed,  73  Me.  129,  holding  when  an  officer  justifies  his  action  as 
done  by  virtue  of  his  office,  that  fact  that  he  was  such  officer  de  facto,  is  not  suf- 
ficient, he  must  show  his  legal  title  to  the  office;  State  ex  rel.  Bales  v.  Bailey,  100 
Minn.  138,  130  A.  S.  R.  592,  19  L.R.A.(N.S.)  775,  118  N.  W.  676,  16  A.  &  E.  Ann. 
Cas.  338;  Com.  v.  Wotton,  201  Mass.  81,  87  N.  E  202,— to  point  that  acts  of  de 
facto  officer  are  valid  as  if  he  were  de  jure  officer;  Forster  v.  Porster,  129  Mass. 
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569,  M  to  Talidity  of  acU  of  de  facto  ofBcert;  Stat«  t.  Cross,  44  W.  Va.  315,  29 
S.  E.  527  (dissenting  opinion),  as  to  validity  of  acts  of  judge  who  assumes  to  act 
under  lawful  authority;  State  t.  Gardner,  54  Ohio  St.  24,  31  LJLA.  660,  42  N. 
£.  999,  holding  acts  of  public  officer  performed  before  statute  creating  office  had 
been  declared  unconstitutional  valid. 

Cited  in  note  in  25  L.  ed.  U.  S.  314,  on  validity  of  facts  of  officer  de  facto. 
—  Collateral  attack  on  acts  and  Judgments. 

Cited  in  Ex  parte  Ward,  173  U.  S.  452,  43  L.  ed.  765,  19  Sup.  Ct  Rep.  459; 
Keith  V.  State,  49  Ark.  439,  5  S.  W.  880;  People  v.  Sehom,  116  Cal.  503,  48  Pae. 
495;  SUte  V.  Conlan,  60  Conn.  483,  23  Atl.  150;  SUte  v.  Sutherlin,  165  Ind.  339, 
75  N.  E.  642, — holding  official  acts  of  de  facto  officer  cannot  be  collaterally  at- 
tacked; State  ex  rel.  Williams  v.  Pertsdorf,  33  La.  Ann.  1411,  holding  title  de 
facto  judge  cannot  be  raised  by  prisoner  in  habeas  corpus  proceedings;  Com.  v. 
Taber,  123  Mass.  253,  holding  disqualification  of  judge  to  hold  office  cannot  be  de- 
termined upon  an  appeal  taken  by  a  person  who  he  has  tried  and  found  guilty  up- 
on complaint  originally  made  returnable  before  him. 
Method  of  onsUnc  dtsqnaltfled  Judge. 

Cited  in  Com.  v.  Hawkes,  123  Mass.  525,  holding  it  is  by  an  information  in  na- 
ture of  quo  warranto. 
What  rertewable  on  habeas  corpus. 

Cited  in  State  v.  Addotto,  34  La.  Ann.  1,  as  to  objection  of  want  of  jurisdiction 
being  reviewable  on  habeas  corpus  after  judgment  and  sentence. 

Cited  in  note  in  87  A.  S.  R.  178,  on  review  of  legal  existence  of  court  on  habeas 
corpus. 

Waiver  of  Irrefularity  of  Jurisdiction. 

Cited  in  Smurr  v.  State,  105  Ind.  125,  4  N.  E.  445,  holding  where  judge  assumes 
to  act  under  lawful  authority,  his  acts  will  not  be  void,  and  if  in  a  criminal  case 
the  accused  voluntarily  goes  to  trial  without  objection,  an  objection  after  convic- 
tion will  be  too  late. 

IS  AM.  REP.  S78,  GUILD  ▼.  BUTLER,  ISS  MASS.  498. 
Effect  of  bankruptcy  of  principal  on  surety's  liability  to  creditor. 

Cited  in  The  Home,  18  Nat.  Bankr.  Reg.  557,  Fed.  Cas.  No.  6,657;  Stone  v.  Si- 
monds,  131  Mass.  457;  Higgins  v.  Dale,  28  Minn.  126,  9  N.  W.  583,— as  to  dis- 
charge of  principal  not  discharging  surety;  Wolforo  Loan  Bkg.  Co.  v.  Rollins, 
195  Mass.  323,  81  N.  E.  204;  Alley  v.  Colby,  61  N.  H.  63;  Commercial  Nat.  Bank 
V.  Simpson,  90  N.  C.  467, — ^holding  surety's  liability  to  a  creditor  is  not  affected 
by  discharge  in  bankruptcy  of  principal. 
Nature  of  composition  in  banlcruptcy. 

Cited  in  Re  Merriman,  44  Conn.  587,  Fed.  Cas.  No.  9,479;  W.  L.  Blake  Co.  ▼.  Lo- 
well, 88  Me.  424,  34  Atl.  264;  Home  Nat  Bank  v.  Carpenter,  129  Mass.  1,— hold- 
ing it  takes  effect,  not  from  mere  contract  of  parties,  but  from  judgment  of  court 
in  bankruptcy;  Mudge  ▼.  Wilmot,  124  Mass.  492,  holding  composition  draws  its 
force  from  assent  also  from  decree  and  discharges  no  debt  which  was  not  prov- 
able. 
Effect  of  release  of  principal  on  obligation  of  surety. 

Cited  in  Ordinary  v.  Dean,  44  N.  J.  L.  64,  holding  discharge  of  guardian  by  vol- 
untary act  of  succeeding  guardian  in  coming  in  under  an  assignment  in  good 
fadih,  but  without  consent  of  sureties,  will  release  sureties  from  the  bond. 
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Maker  of  note  as  surety. 

Cited  in  Jennings  y.  Moore,  180  Mass.  107,  75  N.  E.  214,  as  leaving  undecided 
the  question  as  to  whether  maker  of  note  could  be  shown  to  be  a  surety. 

2S  AM.  REP.  881,  HOLMES  t.  HUNT,   122  MASS.  505. 
Authority  of  legislature  over  trial  by  Jury. 

Cited  in  Mead  v.  Cutler,  104  Mass.  277,  80  N.  K  406,  holding  it  may  maJce  rea- 
sonable regulations  respecting  its  exercise. 
Power  of  legislature  as  to  rules  of  evidence. 

Cited  in  Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  L.R.A.  280,  2  In- 
ters, Com.  Rep.  35,  37  Fed.  667,  holding  it  has  power  to  prescribe  rules  of  evi- 
dence; Johns  V.  State,  55  Md.  360;  Floeck  v.  State,  34  Tex.  Crim.  Rep.  314,  30  S. 
W.  704, — ^holding  it  within  power  of  legislature,  under  constitutional  limitations, 
to  change  or  alter  the  rules  of  evidence  and  procedure  of  the  courts. 
'—Statutes  establishing  presumptions. 

Cited  in  Wooten  v.  State,  24  Fla.  335,  1  L.R.A.  810,  5  So.  30,  holding  statute 
making  finding  of  gambling  implements  in  house  prima  facie  evidence  that  house 
was  used  for  gambling,  constitutional ;  Fong  Yue  Ting  v.  United  States,  140  U.  S. 
«08,  37  L.  ed.  005,  13  Sup.  Ct.  Rep.  1016;  Li  Sing  v.  United  States,  180  U.  S.  486, 
46  L.  ed.  634,  21  Sup.  Ct.  Rep.  440;  Low  Foon  Yin  v.  United  States  Immigration 
Comrs.  76  C.  C.  A  355,  145  Fed.  701;  Com.  v.  Smith,  166  Mass.  370,  44  N.  E.  503; 
Crandell  v.  White,  164  Mass.  54,  41  N.  E.  204,^holding  statute  not  unconstitu- 
tional because  it  makes  certain  conduct  prima  facie  evidence  of  existence  of  a  cer- 
-tain  fact;  State  ▼.  Beach,  147  Ind.  74,  36  L.R.A.  170,  36  N.  E.  040;  State  v.  Buck, 
120  Mo.  470,  25  S.  W.  573, — ^holding  statute  making  subsequent  failure  of  bank 
prima  facie  evidence  of  knowledge  of  officer  of  its  insolvency  when  receiving  de- 
posit, constitutional. 
'—  Statutes  giving  evidentiary  force  to  reports  and  findings. 

Cited  in  Burbank  v.  People,  00  111.  554,  holding  statute  making  collectors  re- 
port to  county  court,  on  application  for  judgment  against  lands  for  taxes,  prima 
^acie  evidence  that  all  requirements  of  the  law  have  been  complied  with  in  assess- 
ing and  levying  of  taxes  therein  returned  as  unpaid,  constitutional. 

Cited  in  reference  note  in  23  A.  R.  424,  on  validity  of  statute  making  referee's 
report,  evidence. 

Cited  in  note  in  36  A  S.  R.  685,  on  validity  of  statutes  creating  presumptions 
4n  support  of  auditor's  reports. 
Leaning  of  courts  on  constitutionality  of  statutes. 

Cited  in  Smith  v.  Worcester,  182  Mass.  232,  50  L.R.A.  728,  65  N.  E.  40,  as  to 
lieeitancy  of  courts  to  declare  statutes  unconstitutional. 
JSffect  of  right  of  review  upon  constitutionality  of  act. 

Cited  in  Tyler  v.  Registration  Ct.  Judges,  176  Mass.  71,  51  L.R.A.  433,  55  N.  E. 
812  (dissenting  opinion),  as  to  its  effect. 
•Oonstmction  of  statutes. 

Cited  in  Pierce  v.  Drew,  136  Mass.  75,  49  A  R.  7;  State  ex  rel.  Torreyson  v. 
-Grey,  21  Nev.  378,  19  LJIA.  134,  32  Pac.  190,— as  to  effect  of  construction  given 
by  legislature;  Com.  v.  Barber,  143  Mass.  560,  10  N.  E.  330,  as  to  intent  of  legis- 
lature in  such  statutes  as  prescribe  rules  of  evidence. 
Authority  of  court  to  appoint  auditor  or  referee. 

Cited  in  Holmes  v.  Turner's  Falls  Co.  150  Mass.  535,  6  L.R.A  283,  23  N.  E. 
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305,  holding  auditor  may  be  appointed  in  any  civil  action  at  law;  McArthnr  Bros. 
Co.  V.  Com.  197  Mass.  137,  83  N.  £.  334,  as  to  this  authority. 
Aathority  of  auditor  or  referee. 

Cited  in  Pickering  v.  Frink,  62  N.  H.  342,  holding  he  may  consider  all  mat- 
ters  involved  in  the  issues  submitted  to  him  so  far  as  may  be  necessary  to  a  de- 
termination of  the  Indebtedness  between  the  parties. 
Contents  of  auditors  report. 

Cited  in  Howard  v.  Patterson,  72  Me.  667,  holding  a  party  is  not  aggrieved  by 
the  exclusion  of  a  part  of  the  report  of  an  auditor  which  expresses  the  opinion  of 
the  auditor  that  the  accounts  of  the  parties  have  been  fully  settled,  when  the  same 
opinion  is  expressed  in  another  part  of  his  report  which  was  not  excluded ;  Coker 
T.  Ropes,  125  Mass.  577,  holding  it  no  ground  of  objection  to  report  of  auditor, 
that  for  purpose  of  determining  the  issues  submitted  to  him,  he  construes  a  con- 
tract, the  construction  of  which  is  involved  in  such  determination. 
Effect  of  Introduction  of  auditor's  report  in  evidence. 

Cited  in  Emerson  v.  Patch,  129  Mass.  299,  holding  where  an  auditor's  report  in 
favor  of  one  party  states  particular  facts  from  which  a  conclusion  in  favor  of  eith- 
er party  may  be  inferred,  the  jury  from  the  facts,  without  other  evidence,  may 
give  a  verdict  against  the  conclusions  of  the  auditor ;  Newell  v.  Ghesley,  122  Mass. 
522;  Ford  v.  Burchard,  130  Mass.  424, — holding  auditors  report  is  prima  facie 
evidence  of  the  facts  and  findings  therein  stated;  Eagan  v.  Luby,  133  Mass.  543, 
holding  judgment  is  correctly  rendered  for  amount  found  by  auditor  if  his  report 
is  the  only  evidence  at  the  trial;  Phillips  v.  Cornell,  133  Mass.  546;  Wyman  v. 
Whicher,  179  Mass.  276,  60  N.  E.  612, — holding  auditor's  report  merely  puts  on 
the  other  party  the  burden  of  going  forward  with  evidence  to  rebut  and  control  it, 
but  does  not  change  the  binding  of  proof;  Ballou  v.  Willey,  180  Mass.  502,  62 
N.  E.  1064,  holding  when  auditor's  report  does  not  purport  to  state  in  detail  all 
the  evidence  introduced  at  the  hearing  before  him,  his  finding  upon  a  question  on 
which  he  has  reported  some  evidence  on  both  sides  justifies  a  trial  justice  in  re- 
fusing a  ruling  on  the  ground  that  finding  of  auditor  on  this  point  was  correct; 
Carroll  v.  Carroll,  188  Mass.  558,  74  N.  E.  913,  holding  finding  of  auditors  upon 
the  general  question  of  liability  may  furnish  evidence  of  facts  which  are  involved 
in  or  may  be  inferred  from  the  general  finding;  Blodgett  v.  Cunmiings,  60  N.  H. 
115,  holding  in  a  jury  trial  it  does  not  shift  the  burden  of  proof. 
Extrinsic  evidence  affecting  tx>olc  entries. 

Cited  in  Pettey  v.  Beniot,  193  Mass.  233,  79  N.  E.  245,  holding  conversation 
admissible  to  show  why  charges  were  made  as  they  were. 
Actions  of  assumpsit  and  account. 

Cited  in  Hudson  v.  Coe,  79  Me.  83,  1  A.  S.  R.  288,  8  Atl.  249,  holding  it  has 
superseded  the  action  of  account. 

Tax  deed  as  evidence. 

Cited  in  note  in  2  L.R.A.  773,  on  tax  deed  as  prima  facie  evidence  that  pr^ 
requisites  have  been  complied  with. 
Stare  decisis. 

Cited  in  State  v.  Harden,  62  W.  Va.  313,  58  S.  E.  715;  State  v.  Davis,  62  W. 
Va.  500,  14  L.R.A.(N.S.)  1142,  60  S.  E.  584;  Mabardy  v.  McHugh,  202  Mass.  148, 
132  A.  S.  R.  484,  23  L.R.A.(N.S.)  487,  88  N.  E.  894,  16  A.  &  E.  Ann.  Cas.  484,— 
to  point  that  rule  of  stare  decisis  is  as  salutary  as  it  is  well  recognized. 
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28  AM.  REP.  S91,  SPAULDING  t.  BACKUS,   122  3IASS.   558. 

Set-offs. 

Cited  in  Walker  t.  Brooks,  125  Mass.  241,  holding  mere  existence  of  cross  de- 
mand is  not  sufficient  to  constitute  equitable  setoff;  Abbott  y.  Foote,  146  Mass. 
333,  4  A.  S.  R.  314,  15  N.  E.  773,  holding  a  trustee  cannot  withhold  the  income 
from  a  trust  fund  from  beneficiary's  assignee  in  order  to  repay  himself  by  way  of 
setoff  money  lent  by  him  to  the  beneficiary,  prior  to  his  appointment  as  trustee; 
Isenburger  v.  Hotel  Reynolds  Co.  177  Mass.  455,  59  N.  E.  120,  holding  fact  that 
plaintiff  is  nonresident  not  sufficient  grounds  for  allowing  set-off;  Huse  v.  Ames, 
104  Mo.  91,  15  S.  W.  965,  holding  in  suit  by  assignee  for  the  benefit  of  creditors 
for  a  debt  due  the  assignor,  the  defendant  cannot  set  off  payments  made  by  him 
after  the  assignment  as  surety  for  the  assignor,  though  the  payments  were  made 
of  debts  which  were  past  due  when  the  assignment  was  executed ;  Smith  v.  Perry, 
197  Mo.  438,  95  S.  W.  337,  as  to  when  equity  will  set  off  demands;  Stadler  t. 
First  Nat.  Bank,  22  Mont.  190,  74  A.  S.  R.  582,  56  Pac.  Ill,  as  to  when  right  ex- 
ists; Johnstone  v.  Humphrey,  91  Wis.  76,  51  A.  S.  R.  873,  64  N.  W.  317,  holding 
equity  will  not  deny  in  assignment  proceedings  a  right  of  set-off  expressly  given 
by  statute. 

Cited  in  reference  note  in  70  A.  S.  R.  573,  on  necessity  that  claims  must  be  mu- 
tual and  due  to  be  subject  to  set-off. 

Cited  in  note  in  47  A.  S.  R.  593,  on  equitable  set-off  in  favor  of  or  against 
holder  of  note  after  insolvency. 
—  Immature  demands. 

Cited  in  National  Contracting  Co.  v.  Vulcanite  Portland  Cement  Co.  192  Mass. 
247,  78  N.  E.  414,  holding  one  who  contracts  for  purchase  of  goods  by  instalments 
has  no  right  to  demand  a  continued  delivery  of  the  goods  and  at  the  same  time 
withhold  payments  due  for  instalments  already  received  to  protect  himself  from 
anticipated  breaches  of  contract  by  seller;  Columbia  Nat.  Bank  v.  German  Nat. 
Bank,  56  Neb.  803,  77  N.  W.  346,  holding  as  against  the  holder  of  a  check  against 
an  account  of  a  depositor  the  bank  of  deposit  may  not  apply  the  amount  of  the 
indebtedness  of  the  depositor  to  the  bank  which  is  not  yet  due,  although  the  de- 
positor may  be  insolvent;  Backus  v.  Spaulding,  120  Mass.  234;  Wiley  v.  Bunker 
Hill  Nat.  Bank,  183  Mass.  495,  67  N.  E.  656;  Jump  v.  Leon,  192  Mass.  511,  116 
A.  S.  R.  265,  78  N.  E.  532;  Homer  v.  National  Bank,  140  Mo.  225,  41  S.  W.  790; 
Storts  V.  George,  150  Mo.  11,  51  S.  W.  489;  Goelitz  Bros.  Candy  Co.  v.  Continen- 
tal Nat.  Bank,  63  Mo.  App.  166;  Dougherty  v.  Central  Nat.  Bank,  93  Pa.  227, 
39  A.  R.  750,  9  W.  N.  C.  1,  11  Pittsb.  L.  J.  N.  S.  22,  37  Phila.  Leg.  Int.  224,  hold- 
ing party  whose  debt  is  not  due  has  no  equitable  claim  to  have  it  set  off  against 
a  debt  of  his  own  already  due,  in  the  hands  of  party  who  is  insolvent. 

Cited  in  notes  in  47  A.  S.  R.  581;  17  L.R.A.  460,— on  effect  of  immaturity  of 
claim  against  insolvent  at  time  of  insolvency  on  right  of  set-off. 

Disapproved  ih  Nashville  Trust  Co.  v.  Fourth  Nat.  Bank,  91  Tenn.  336,  16  L.R. 
A.  710,  18  S.  W.  822,  holding  debt  not  due  may  be  set  off  against  one  due. 

2S  AM.  REP.  897,  BLANCHARD  ▼.  BLANOHARD,   122  MASS.   558. 
Sufficiency  of  written  acknowledgement  to  toll  statute  of  limitations. 

Cited  in  note  in  102  A.  S.  R.  759,  on  what  constitutes  a  written  acknowledgment 
that  will  suspend  the  running  or  remove  the  bar  of  limitations. 
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Partial  payment  of  promissory  note  or  account  as  tolling  statute  of  lim- 
itations. 

Cited  in  Lyle  t.  Esser,  98  Wis.  234,  73  N.  W.  1008,  holding  under  statute  put 
pa3rment  tolls  statute  of  limitations;  Manson  t.  Lancey,  84  Me.  380,  24  Atl.  880, 
holding  payment  may  be  proved  by  parol. 

—  Untrae  credits  or  Indorsements  of  payment. 

Cited  in  Winchester  v.  Sibley,  132  Mass.  273,  holding  agreement  that  payment 
should  be  applied  on  debt  when  not  in  fact  paid  will  not  toll  statute;  Parker  v. 
Schwartz,  136  Mass.  30,  as  to  effect  of  an  agreement  that  payment  has  been  made 
when  it  had  not  been  made  in  fact;  Rodgers  v.  Robson,  147  Mich.  656,  111  N.  W. 
103,  holding  a  mere  indorsement  of  part  payment  of  a  mortgage  note  without 
consideration  will  not  serve  to  prevent  the  running  of  the  statute  respecting  the 
foreclosure  of  the  mortgage;  Kaufman  v.  Broughton,  31  Ohio  St.  424,  holding  a 
credit  upon  an  account  after  cause  of  action  on  same  is  barred,  will  not  be  treated 
as  part  payment  thereof,  unless  shown  to  have  been  so  intended  by  the  parties. 

Distinguished  in  Gay  v.  Hassom,  64  Vt.  495,  24  Atl.  715,  holding  acknowledge 
ment  of  part  payment  on  back  of  note  signed  by  maker  tolls  the  statute. 

28  AM.  REP.  404,  VAIiSNTINE  t.  WHTCKTjKR,   111  MASS.  566. 
Breach  of  covenant  of  indemnity. 

Cited  in  Bullard  v.  Moor,  158  Mass.  418,  33  N.  E.  928,  as  to  when  broken. 

—  Damai^s  recoverable. 

Cited  in  reference  note  in  33  A.  S.  R.  849,  on  damages  recoverable  on  indem- 
nity bonds. 

Rlglit  of  grantor  to  recover  amount  of  unpaid  mortgage  assumed  by 
grantee. 

Cited  in  Locke  v.  Homer,  131  Mass.  93,  41  A.  R.  199,  holding  grantor  may  re- 
cover amount  unpaid  from  grantee. 

Cited  in  note  in  78  A.  D.  80,  on  right  of  grantor  to  sue  grantee  before  paying 
mortgage  debt. 

18  AM.  REP.  409,  WATERS  v.  YOUNG,  11  R.  I.  1. 
Notice  for  termination  of  tenancy  from  month  to  month. 

Cited  in  Drey  t.  Doyle,  28  Mo.  App.  249,  on  termination  of  tenancy  from  month 
to  month  by  notice  to  surrender  on  day  of  letting;  Leahy  v.  Lubman,  67  Mo. 
App.  191,  holding  full  month's  notice  is  givin  when  tenant  is  required  to  vacate 
not  later  than  last  day  of  month  by  notice  given  on  day  preceding  commencement 
of  a  month;  Harris  v.  Halverson,  23  Wash.  779,  63  Pac.  549,  holding  notice  not 
rendered  invalid  by  giving  tenant  a  day  additional  to  that  of  expiration  .of  his 
tenancy  in  which  he  quit. 
Effect  of  tenant's  holding  over. 

Cited  in  notes  in  120  A.  S.  R.  44,  on  holding  after  expiration  of  tenancy  at  will 
as  unlawful  detainer;  15  E.  R.  C.  595,  on  effect  of  tenant's  holding  over  with  con* 
sent  of  landlord. 

23  AM.  REP.  412.  CHAPIN  t.  JAMES,  11  R.  I.  86. 

Conflict  of  Jurisdiction. 

Cited  in  State  v.  Raaf,  16  Idaho,  411,  101  Pac  747,  holding  that  where  court 
of  co-ordinate  jurisdiction  acquires  jurisdiction,  it  retains  such  jurisdiction 
until  case  is  finally  determined. 
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Cited  in  reference  note  in  70  A.  S.  R.  881,  as  to  when  concurrent  jurisdiction 
becomes  exclusive. 

Cited  in  notes  in  29  A.  S.  R.  311;   33  A.  S.  R.  141, — on  conflict  of  juris- 
diction;  3  L.R.A.  204,  on  rule  that  courts  cannot  exercise  powers  that  bring 
them  into  collision. 
Priority  between  state  and  Federal  Jurisdictions. 

Cited  in  Tefft  v.  Sternberg,  6  L.R.A.  221,  40  Fed.  2,  refusing  injunction  and 
appointment  of  receiver  in  matter  of  property  of  insolvent  firm  held  by  sheriff 
under  foreclosure  of  chattel  mortgages;  Re  Chambers,  98  Fed.  865,  holding  pos- 
session of  property  by  court  of  competent  jurisdiction  cannot  be  disturbed  by 
process  issued  out  of  another  court;  Prugh  v.  Portsmouth  Sav.  Bank,  48  Neb. 
414,  67  N.  W.  309,  holding  state  court  may  not  by  injunction  restrain  proceed- 
ings in  Federal  court;  Boston  &  P.  R.  Corp.  v.  New  York  &  N.  E.  R.  Co.  12  R.  I. 
220,  on  attempt  of  officers  of  one  court  to  take  possession  of  property  held  by 
officers  of  another. 

Cited  in  reference  note  in  61  A.  S.  R.  674,  on  conflict  of  jurisdiction  between 
state  and  Federal  courts. 

Distinguished  in  Ross's  Petition,  11  R.  I.  427,  dismissing  a  petition  to  have 
execution  issued  upon  judgment  in  state  court  stayed  pending  proceedings  in 
bankruptcy  against  judgment  debtor;  Parsons  v.  Snider,  42  W.  Va.  517,  26  S.  E. 
285,  holding  first  of  two  courts  having  jurisdiction  to  take  charge  of  subject 
has  preference  to  go  on  to  judgment. 
Independence  of  state  and  Federal  courts. 

Cited  in  note  in  5  L.R.A.  221,  on  Federal  and  state  courts  as  independent  of 
each  other. 
Riffht  to  seize  property  In  custody  of  law. 

Cited  in  note  in  10  L.R.A.  529,  on  right  to  seize  property  in  custody  of  law. 

SS  AM.  REP.   418,  MAXUFAOTURGRS'  &  M.  BANK  T.  FOIiLETT,   11 

R.  I.   92. 
Alteration  of  written  Instruments. 

Cited  in  notes  in  86  A.  S.  R.  85,  on  necessity  that  alterations  of  written 
instruments  be  material;  86  A.  S.  R.  89,  on  erasure  of  descriptio  persons  as 
material  alteration  of  written  instrument. 
—  Nefl^otiable  instruments. 

Cited  in  reference  notes  in  26  A.  R.  260,  on  alteration  as  affecting  liability 
on  negotiable  instruments;  42  A.  R.  397,  on  alteration  of  negotiable  instrument. 
liiablllty  of  Indorser  of  note  before  issue. 

Cited  in  Jackson  Bank  v.  Irons,  18  R.  I.  718,  30  Atl.  420;  Atwood  v.  Lester, 
20  R.  I.  660,  40  Atl.  866;   Carpenter  v.  McLaughlin,  12  R.  I.  270,  34  A.  R. 
638, — holding  indorser  of  note  payable  to  another  person  joint  and  several  prom- 
isor with  maker. 
Kffect  of  sig^ning  commercial  paper  as  agent. 

Cited  in  note  in  9  L.RA..  830,  on  commercial  paper  signed  by  one  as  agent 
of  undisclosed  principal. 

2S  AM.  REP.  420,  WATSON  t.  TRIPP,  11  R.  I.  98. 
Idabillty  of  municipality  for  defects  in  streets. 
Cited  in  Wilmington  v.  Ewing,  2  Penn.  (Del.)  166,  45  LJIA..  79,  43  Atl.  805, 
Am.  Rep.  Vol  XVI.— 26. 
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sustaining  power  of  legislature  to  alter,  modify,  or  take  away  liability  of 
municipal  corporations  for  injuries  sustained  from  defective  streets  and  side 
walks;  Tilton  v.  Pittsfield,  58  N.  H.  327,  on  power  of  towns  to  divest  themselves 
of  duty  to  keep  highways  in  repair;  Seamons  v.  Fitts,  20  R.  I.  443,  40  Atl.  3, 
holding  towns  under  statutory  duty  of  keeping  highways  safe  bound  to  super- 
vise excavations  or  obstructions  it  authorizes  or  permits  or  has  notice  of. 

Cited  in  note  in  103  A.  S.  R.  264,  on  duty  of  municipality  to  repair  defects 
in  streets. 
—  Streets  used  by  railroads. 

Cited  in  Chicago,  B.  &  I.  R.  Co.  v.  Quincy,  136  111.  663,  20  A.  S.  R.  334,  27 
N.  E.  192,  denying  power  of  a  city  under  its  charter,  and  without  legislative 
act  to  confer  upon  a  railroad  company  the  use  of  a  street,  if  the  city  thereby 
relinquishes  its  control  over  or  abandons  its  duty  to  keep  in  repair  such  street; 
Eyler  v.  Allegany  County,  49  Md.  267,  33  A.  R.  249,  holding  county  commis- 
sioners charged  by  statute  with  duty  of  maintaining  and  repairing  bridges  liable 
for  injuries  sustained  by  reason  of  defective  condition  of  bridge  built  over  its 
canal  by  canal  company;  Sides  v.  Portsmouth,  69  N.  H.  24,  holding  a  town  is 
answerable  for  damages  sustained  by  a  traveler  because  of  an  obstruction  created 
in  a  highway  by  a  railroad  company,  acting  under  its  charter;  Zanesville  v. 
Fannan,  63  Ohio  St.  606,  63  A.  S.  R.  664,  42  N.  E.  703,  on  liability  of  a  city 
for  a  nuisance  created  in  its  streets  by  a  railroad  company  itself  answerable 
for  the  damage  done. 
When  duty  to  keep  highway  safe  is  discharged. 

Cited  in  Sauthof  v.  Granger,  19  R.  I.  606,  36  Atl.  300,  holding  condition  of 
weather,  particularly  as  to  force  and  velocity  of  wind,  properly  considered  by 
jury  in  determining  whether  a  single  lantern  was  sufficient  safeguard  at  place 
where  street  was  obstructed  by  gravel;  Warren  Bros.  Co.  v.  Taylor,  29  R.  I. 
96,  69  Atl.  303,  to  the  point  that  city  is  not  discharged  of  its  liability  to  keep 
its  highways  safe,  by  reason  of  provision  requiring  street  railway  to  repair 
streets  occupied  by  it. 
New  trial  on  ground  of  Terdict  against  eTidence. 

Cited  in  Gunn  v.  Union  R.  Co.  23  R.  I.  289,  49  Atl.  999;  Gunn  v.  Union  R. 
Co.  22  R.  I.  579,  48  Atl.  1045, — sustaining  power  of  appellate  division  of  su- 
preme court  to  grant  a  new  trial  when  there  is  a  strong  preponderance  of  evi- 
dence against  the  verdict;  Hehir  v.  Rhode  Island  Co.  26  R.  I.  30,  68  Atl.  246, 
upholding  verdict  where  evidence  as  to  existence  of  facts  in  issue  is  conflicting 
but  of  such  character  that  fair-minded  men  might  honestly  difTer. 
Competency  of  Jurors. 

Cited  in  Stevens  v.  Union  R.  Co.  26  R.  I.  90,  66  L.R.A.  466,  68  Atl.  492, 
on  errors  in  composition  of  jury. 

28  AM.  REP.  424,  FRANCIS  t.  BAKER,  11  R.  I.   lOS. 
Compulsory  reference  as  affecting  right  to  trial  by  Jury. 

Cited  in  note  in  26  L.R.A.  71,  on  compulsory  reference  as  denial  of  constitu- 
tional right  to  trial  by  jury. 
Validity  of  law  making  papers  evidence  of  facts  therein. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L.R.A.  744,  2  Inters.  Com.  Rep. 
326,  36  Fed.  866,  on  constitutionality  of  statute  making  schedule  of  rates  pre- 
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pared  by  state  railroad  commissioners  prima  facie  evidence  of  reasonableness 

of  said  rates. 

New  trial  on  ground  of  newly  discovered  evidence. 

Cited  in  Jones  v.  New  York,  N.  H.  &  H.  R.  Co.  20  R.  I.  210,  37  Atl.  1033, 
holding  new  trial  will  not  be  granted  for  evidence  going  merely  to  discredit 
or  impeach  a  witness. 

2S  AM.  REIP.  429,  BLAINE  v.  BOURNC,  11  R.  I.  119. 
Indorsement  as  affecting  negotiability  of  paper. 

Cited  in  note  in  4  E.  R.  C.  363,  on  indorsement  as  affecting  negotiability  of 
paper. 
Effect  of  indorsement  for  collection. 

Cited  in  notes  in  15  A.  S.  R.  524;  7  L.R.A.  852,  on  effect  of  indorsement  of 
commercial  paper  "for  collection." 

Rights  nnder  restrictive  indorsement  of  negotiable  instrument. 

Cited  in  Bank  of  Metropolis  v.  First  Nat.  Bank,  22  Blatchf.  58,  19  Fed.  301, 
holding  indorsement  by  owner  for  collection  or  for  account  authorizes  indorsee 
to  collect  for  owner  and  confers  qualified  title  for  that  purpose  only;  Central 
R.  Co.  y.  First  Nat.  Bank,  73  Ga.  383,  holding  same  as  to  indorsement  for  eol- 
lection  for  account;  Commercial  Nat.  Bank  v.  Hamilton  Nat.  Bank,  42  Fed.  880, 
holding  indorsee  for  collection  takes  no  property  thereby  and  passes  none; 
Williams  v.  Jones,  77  Ala.  294,  holding  such  indorsee  takes  not  as  purchaser,  but 
as  agent  to  collect;  United  States  Nat.  Bank  v.  Geer,  65  Neb.  402,  70  A.  S.  R. 
390,  41  L.R.A.  444,  75  N.  W.  1088;  Armour  Bros.  Bkg.  Co.  v.  Riley  County 
Bank,  30  Kan.  163,  1  Pac.  506, — holding  indorsee  for  account  takes  only  as 
agent  to  collect;  Irwin  v.  Reeves  Pulley  Co.  2  Ind.  App.  101,  48  N.  E.  601 
(dissenting  opinion),  on  meaning  of  indorsement  for  collection. 

Cited  in  reference  notes  in  40  A.  R.  133,  on  rights  of  drawer  of  draft  to 
order  of  banker  to  whom  it  was  delivered  for  collection;  12  A.  S.  R.  601,  on 
duties  and  liabilities  of  collecting  bank. 

Cited  in  notes  in  86  A.  S.  R.  702.  on  title  as  between  correspondent  bank 
and  depositor  to  paper  sent  to  correspondent  for  collection;  111  A.  S.  R.  428, 
on  lien  as  between  collecting  and  forwarding  bank  on  paper  deposited  for  col- 
lection without  indorsement;  14  A.  S.  R.  58^,  on  right  of  correspondent  bank 
to  hold  paper  received  for  collection  or  its  proceeds  as  against  owner  in  case 
of  insolvency  of  forwarding  bank;  32  L.R.A.  721,  on  trust  in  proceeds  of  col- 
lection made  by  bank  while  insolvent  as  against  claims  of  subagent  in  case 
of  restrictive  indorsement. 

Distinguished  in  Hook  v.  Pratt,  78  N.  Y.  371,  34  A.  R.  539,  holding  an 
indorsement  "Pay  to  order  of  A,  for  benefit  of  B,"  imports  a  consideration; 
Winfield  Nat.  Bank  v.  McWilliams,  9  Okla.  493,  60  Pac.  229,  holding  owner  of 
check  indorsing  it  in  blank  and  giving  it  to  a  bank  for  collection  cannot  re- 
cover its  value  from  a  second  bank  giving  credit  to  the  first  bank,  which  after- 
wards fails. 

—  Notice  from  nature  of  indorsement. 

Cited  in  Manufacturers*  Nat.  Bank  v.  Continental  Bank,  148  Mass.  553,  12 
A  S.  R.  598,  2  L.R.A.  699,  20  N.  E.  193,  holding  indorsement  for  collection 
gives  notice  of  indorser's  title  to  all  parties  taking  instrument;  National  Bank 
v.  Johnson,  6  N.  D.  180,  69  N.  W.  49,  holding  same  as  to  an  indorsement  for 
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collection  for  account;  City  Bank  v.  Weiss,  67  Tex.  331,  60  A.  R.  29,  3  8.  W. 
299,  holding  owner  of  draft  indorsing  same  for  collection  entitled  to  recover 
thereon  from  indorsee  of  his  indorsee. 
Ck>ii8ideraUon  for  negotiable  paper. 

'  Cited  in  note  in  12  L.R.A.  846,  on  presumptions  as  to  consideration  for  ne- 
gotiable paper. 

SS  AM.  REP.  4S4,  AliDRIOH  T.  TRIPP,  11  R.  I.  141. 
liiability  of  municipal  oorporation. 

'  Cited  in  Kelley  ▼.  Cook,  21  R.  I.  29,  41  Atl.  671,  holding  police  officer  ap> 
pointed  by  mayor  and  aldermen  of  city  not  its  agent  for  whose  acts  it  is  liable. 

Cited  in  note  in  30  A.  S.  R.  377,  on  municipal  liability  for  negligence  and 
other  misconduct  of  officers  and  agents  with  respect  to  municipal  duties  only. 

Distinguished  in  Pfefferle  v.  Lyon  County,  39  Kan.  432,  18  Pac  506,  denying 
liability  of  county  for  negligence  in  keeping  or  maintaining  county  jaiL 

—  Cloyernmental  or  oorporate  powers. 

Cited  in  Denver  v.  Davis,  37  Colo.  370,  119  A.  S.  R.  293,  6  Ii.R.A.(N.S.) 
1013,  86  Pac  1027,  11  A.  &  E.  Ann.  Cas.  187,  holding  municipal  duties  are  of 
two  classes,  one  political  and  governmental,  the  other  private  and  corporate; 
Veraguth  v.  Denver,  19  Colo.  App.  473,  76  Pac  539,  holding  liability  of  munici- 
pality  for  its  acts  is  controlled  by  this  distinction;  Duggan  v.  Peabody,  187 
Mass.  349,  73  N.  E.  206,  holding  a  town  liable  for  injuries  sustained  by  negli- 
gent explosion  of  last  in  stone  quarry  from  which  it  made  sales;  Lockwood  v. 
Dover,  73  N.  H.  209,  61  Atl.  32,  holding  municipal  corporation  is  liable  for  neg- 
ligence in  matter  of  sewers  because  built  for  its  local  advantage  and  because 
eause  is  voluntarily  assumed. 

—  Water,  gas  or  flre  department. 

Cited  in  Chicago  v.  Selz,  S.  &  Co.  104  III.  App.  376,  holding  city's  negligence 
in  handling  hydrant  not  excused  by  fact  hydrant  is  appliance  of  fire  depart- 
ment; Hand  v.  Brookline,  126  Mass.  324,  holding  town  liable  for  neglect  in 
manner  of  constructing  water  works;  Brink  v.  Grand  Rapids,  144  Mich.  472,  108 
N.  W.  430,  on  responsibility  of  city  for  negligence  in  connection  with  its  water- 
works; Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or.  282,  75  A.  S.  R.  651,  43 
L.R.A.  435,  55  Pac.  961,  holding  city  is  liable  for  acts  in  construction  and  main- 
tenance of  water  or  gasworks  where  the  work  is  voluntarily  undertaken  in  pur- 
suance of  statutory  authority  for  purpose  of  supplying  inhabitants  with  water 
or  gas  at  rates  established  by  itself;  Dodge  v.  Granger,  17  R.  I.  664,  33  A.  S. 
R.  901,  15  LJIA.  781,  24  Atl.  100,  on  liability  of  city  for  negli- 
gence of  its  fire  department;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  335, 
85  S.  W.  841,  holding  a  city  liable  for  destruction  of  property  by  fire  which 
could  have  been  prevented  had  city  kept  its  water  works  in  repair  and  fur- 
nished sufficient  pressure. 

Cited  in  notea  in  75  A.  S.  R.  664;  30  A.  S.  R.  400, — on  municipal  liability  for 
negligence  or  misconduct  as  to  water  works;  108  A.  S.  R.  169,  on  liability  of 
municipal  corporation  for  injuries  due  to  defects  in  municipal  water  and  gas 
works;  61  L.R.A.  61,  on  liability  for  injuries  resulting  from  purchase  or  con- 
struction of  municipal  water  plant. 

Distinguished  in  Edgerly  v.  Concord,  59  N.  H.  78;  Edgerly  ▼.  Concord,  62 
N.  H.  8,  13  A.  S.  R.  533,  holding  a  municipal  corporation  not  liable  for  an 
Injury  sustained  because  of  a  horse  taking  fright  at  a  stream  of  water  thrown 
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from  a  hydrant  being  tested  by  firemen;  Mendel  v.  Wheeling,  28  W.  Va.  233, 
67  A.  R.  664,  holding  a  municipal  corporation  is  not  liable  for  losses  by  fire 
due  to  its  omission  to  have  water  works,  or  to  its  having  imperfect  ones,  or 
failing  to  keep  them  in  repair,  when  it  is  discretionary  with  the  city  whether 
to  have  them  or  not. 
—  In  respect  to  safety  of  highways. 

Cited  in  Johns  v.  Cincinnati,  45  Ohio  St.  278,  12  N.  E.  801,  holding  city  author- 
ized by  statute  to  expend  through  board  of  public  works  money  levied  under 
its  provisions  for  improvement  of  city  highway  liable  for  injury  resulting  from 
leaving  work  in  incomplete  and  dangerous  state;  Mathewson  v.  Hawkins,  19 
R.  I.  16,  31  Atl.  430,  holding  a  town  not  liable  for  acts  of  surveyors  of  highways 
appointed  by  the  town. 

Cited  in  reference  notes  in  26  A.  R.  279,  on  municipality's  liability  for  injury 
from  defect  in  street;  13  A.  S.  R.  541,  on  liability  of  municipal  corporation  for 
nonrepair  or  negligent  repair  of  streets. 

Cited  in  notes  in  15  L.R.A.  365,  on  liability  of  municipality  for  injuries  caused 
by  horse  becoming  frightened  at  object  in  highway;  12  £.  R.  C.  692,  on  liabil- 
ity of  counties  for  repairs  of  public  bridges. 
Private  rights  of  public  corporations. 

Cited  in  Webb  v.  New  York,  64  How.  Pr.  10,  on  legislative  control  of  privat* 
rights  of  public  corporations. 
Liability  for  breach  of  duty  imposed  by  statute. 

Cited  in  Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  107,  5  LJLA.(N.S.)  186,  88 
8.  W.  648,  on  liability  for  neglect  of  statutory  duty;  Heeney  v.  Sprague,  11  R.  L 
456,  23  A.  R.  502,  on  distinction  between  statutes  prescribing  duty  for  benefit 
of  particular  person  or  class  or  in  consideration  of  private  advantage  and  those 
imposing  duty  for  public  benefit,  as  respects  liability  to  person  specially  injured 
by  neglect  of  such  statutory  duty. 

Cited  in  note  in  1  E.  R.  C.  622,  on  liability  of  municipal  corporation  neglect- 
ing to  perform  duty  imposed  by  charter. 

2S  AM.  REP.  440,  0'RORK£  t.  SMITH,   11  R.  I.   259. 
What  passes  nnder  deed. 

Cited  in  notes  in  40  A.  R.  381,  on  what  passes  nnder  deed  as  appurtehahbes; 
40  A.  R.  537,  on  what  passes  under  deed  by  implication. 
«-  Easements. 

Cited  in  reference  note  in  100  A.  D.  117,  on  right  of  way  as  incident  to  a  grant. 

Cited  in  notes  in  57  A.  D.  767,  on  implied  grant  of  easement  in  way;  136  Am. 
St.  Rep.  681,  695,  698,  on  creation  and  conveyance  of  easements  appurtenant;  10 
E.  R.  C.  59,  on  implied  grant  of  easement;  10  E.  R.  C.  78,  on  implied  grant  of 
easement  by  grant  of  dominant  estate. 
Easements  of  necessity. 

Cited  in  Gaynor  v,  Bauer,  144  Ala.  448,  3  L.R.A.(N.S.)  1082,  39  So.  749,  hold- 
ing no  necessity  exists  where  obtaining  similar  privilege  is  mere  matter  of  ex- 
pense and  inconvenience;  Powers  v.  Harlow,  53  Mich.  507,  51  A.  R.  154,  19  N. 
W.  257,  on  parties  being  bound  by  lines  of  way  of  necessity  once  fixed;  Paine  ▼. 
Chandler,  134  N.  Y.  385,  19  LILA.  99,  32  N.  E.  18,  on  implied  easenmets;  Wells 
V.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978,  4  Silv.  Ct.  App.  427,  holding  easement 
implied  in  favor  of  land  retained  by  grantor  and  against  that  conveyed  to  grantee 
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only  when  burden  is  apparent,  continuous,  and  strictly  necessary  for  enjoyment 
of  former;  Williams  v.  Gibson,  84  Ala.  228,  5  A.  S.  R.  368,  4  So.  350,  holding 
necessity  cannot  be  deemed  to  exist  if  similar  privilege  be  obtainable  otherwise 
by  reasonable  trouble  and  expense. 

Cited  in  notes  in  35  A.  D.  465,  on  ways  from  necessity;  36  A.  R.  419,  on  ease- 
ments by  necessity. 

2S  AM.  REP.  447,  RAT  T.  SIMMONS,  11  R.  I.  266. 

Creation  of  TOluntary  trust  In  personal  property  or  choses  in  action. 

Cited  with  special  approval  in  Hamilton  v.  Hall,  111  Mich.  291,  69  N.  W.  484, 
holding  unequivocal  declaration  oral  or  in  writing  that  personal  property  is  held 
in  praesenti  in  trust  or  as  trustee  for  another  sufficient. 

Cited  in  Schollmier  v.  Schoendelen,  78  Iowa,  426,  16  A.  S.  R.  455,  43  N.  W. 
282,  on  sufficiency  of  written  assignment  of  bank  account  of  itself  to  create 
Tested  right  in  assignee;  Payton  v.  Almy,  17  R.  I.  605,  24  Atl.  101,  holding  trust 
in  personalty  created  by  its  transfer  and  agreement  of  transferee  to  hold  it  in 
trust  to  pay  income  or  more  to  transferor  during  life,  but  that  designation  of 
remainderman  to  whom  trustee  was  to  transfer  at  decease  of  cestui  que  trust 
was  required  to  create  trust  as  to  such  persons;  Peoples'  Sav.  Bank  t.  Webb, 
21  R.  I.  218,  42  Atl.  874,  as  example  of  completed  trust  in  savings  bank 
deposit;  Pope  v.  Burlington  Sav.  Bank,  66  Vt.  284,  48  A.  R.  781,  on  creation  of 
voluntary  trust. 

Cited  in  reference  notes  in  60  A.  S.  R.  284,  on  form  of  words  required  to  create 
a  trust;  60  A.  S.  R.  284,  on  delivery  and  presentment  of  check  after  maker's 
death  as  gift. 

Cited  in  notes  in  84  A.  S.  R.  222,  on  circumstances  under  which  gift  is  re- 
garded  as   complete;    12   L.R.A.(N.S.)    547,   549,   on   sufficiency   of   declaration 
to  establish  voluntary  trust  where  legal  title  is  retained  by  settler;  12  £.  R.  C 
440,  on  sufficiency  of  gift  inter  vivos. 
—  DeliTery  or  notice  of  trust. 

Cited  in  Meriwether  v.  Morrison,  78  Ky.  572,  holding  gift  of  notes  made  irrevoc- 
able  by  their  written  assignment  to  and  delivery  to  a  third  person  for  donee; 
Gerrish  v.  New  Bedford  Inst,  for  Sav.  128  Mass.  159,  35  A.  R.  365,  holding  no- 
tice to  donee  by  donor  of  deposit  of  gift  with  third  party  satisfactory  evidence 
of  executed  intention  of  donor  to  make  himself  trustee  for  donee;  Mize  v.  Bates 
County  Nat.  Bank,  60  Mo.  App.  358,  holding  creation  of  trust,  if  otherwise, 
unequivocal,  not  affected  by  settlor's  retention  of  instrument  of  trust,  especially 
where  he  is  himself  trustee;  Towle  v.  Wood,  60  N.  H.  434,  49  A.  R.  326,  holding; 
one  does  not  create  himself  trustee  of  his  bank  deposit  unless  he  deprives  himself 
of  power  of  revocation  of  transfer  and  control  of  alleged  trust  fund;  Orr  v. 
McGregor,  43  Hun,  628,  holding  retention  of  pass  book  by  depositor  consistent 
with  his  relation  of  trustee  for  person  in  whose  behalf  deposit  was  made ;  Martin 
V.  Funk,  76  N.  Y.  134,  31  A.  R.  446,  holding  party  depositing  money  in  bank 
with  declaration  that  he  wants  it  to  be  in  trust  for  another  and  receiving  and 
retaining  pass  book  showing  an  account  with  himself  in  trust  for  the  other 
constitutes  himself  trustee;  Merigan  v.  McGonigle,  205  Pa.  321,  54  Atl.  094, 
holding  trust  created  by  deposit  in  savings  bank  otherwise  complete  and  in  exist- 
ence at  trustee's  death  not  defeated  by  want  of  notice  thereof  to  donee  during 
life  of  settlor;  Atkinson's  Petition,  16  R.  I.  413,  27  A.  S.  R.  745,  3  L.R.A.  392, 
16  Atl.  712,  holding  children  entitled  to  funds  deposited  by  their  father  in 
savings  bank  in  their  name,  himself  designated  as  trustee  on  the  bank's  books 
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and  himself  retaining  deposit  books  till  his  death;  Abom  v.  Padelford,  17  R.  I. 
143,  20  Atl.  207,  holding  no  trust  constituted  as  to  personalty  not  specifically  set 
apart  or  held  in  trust. 

Cited  in  reference  note  in  88  A.  S.  R.  60,  on  delivery  of  gift  to  third  person. 

Cited  in  note  in  34  A.  S.  R.  244,  on  notice  of  trust  to  donee. 
Effect  of  Toluntary  execatory  trust. 

Cited  in  note  in  11  L.R.A.  457,  on  effect  of  voluntary  executory  trust. 
Olfts  causa  mortis. 

Cited  in  reference  note  in  10  A.  S.  R.  403,  as  to  what  is  essential  to  make  a 
valid  gift  causa  mortis. 

Cited   in  notes  in  27  L.  ed.  U.  S.  501,  on  requisites  and  revocation  of  gifts 
«ausa  mortis;  9  E.  R.  C.  864,  on  sufficiency  of  delivery  to  validate  gift  causa 
mortis. 
Transfer  of  title  to  money  In  savings  bank. 

Cited  in  Northrop  v.  Hale,  72  Me.  275,  on  deposit  of  money  in  savings  bank 
under  such  conditions  as  to  give  rise  to  litigation  to  determine  who  is  owner 
thereof;  Tygard  v.  McComb,  54  Mo.  App.  85,  holding  in  case  of  deposit  of  money 
in  bank  by  father  for  his  minor  children,  if  deposit  and  retention  by  him  of  its 
evidence  be  alone  looked  to,  money  should  be  awarded  children;  Hoboken  Bank  for 
Sav.  v.  Schwoon,  62  N.  J.  Eq.  503,  50  Atl.  490,  on  gift  by  depositor  of  funds  re- 
maining to  his  credit  at  his  death;  Ossipee  Valley  Ten  Cents  Sav.  Bank  v.  Smith, 
64  N.  H.  228,  9  Atl.  792,  on  passing  of  title  to  money  through  intervention  of 
savings  bank;  Providence  Inst,  for  Sav.  v.  Carpenter,  18  R.  I.  287,  27  Atl.  337, 
holding  title  to  fund  in  savings  bank  not  transferred  unless  circumstances  show 
donor  holds  fund,  in  praesenti,  as  trustee  for  another. 

Cited  in  reference  note  in  49  A.  S.  R.  485,  on  effect  of  deposit  of  money  in  bank 
by  donor  retaining  pass  book. 

Cited  in  notes  in  26  A.  R.  578,  684,  686,  on  what  constitutes  valid  gift  of 
bank  deposit;  39  A.  R.  310,  on  effect  of  deposit  of  money  in  bank  in  name  of 
another  as  gift  or  trust;  4  A.  S.  R.  334;  1  L.R.A.(N.S.)  792,  on  deposit  in  bank 
for  other  person  as  gift  or  transfer  of  title;  34  A.  S.  R.  223,  on  possession  of 
pass  book  as  creating  trust;  11  L.RA..  686,  on  deposit  of  money  as  gift;  32 
Li.R.A.  374,  on  what  b  sufficient  to  show  trust,  in  favor  of  third  person,  in  deposit 
in  bank. 
Revocation  of  trust  deed  at  will  of  grantor. 

Referred  to  as  leading  case  in  Connecticut  River  Sav.  Bank  v.  Albee,  64  Vt. 
571,  33  A.  S.  R.  944,  25  Atl.  487,  holding  declarations  of  settlor  made  after  crea- 
tion of  trust  can  have  no  legitimate  effect  upon  it. 

Cited  in  Neisler  v.  Pearsall,  22  R.  I.  367,  52  L.R.A.  874,  48  Atl.  8,  holding  trust 
deed  by  its  terms  irrevocable  cannot  be  revoked  at  will  of  grantor;  Grieves  v. 
Keane,  23  R.  I.  136,  49  Atl.  501,  holding  transfer  of  money  for  purpose  of  hav- 
ing transferee  pay  for  medical  services  to  third  person  constitutes  trust  in  trans- 
feree irrevocable  by  transferor. 
Rebnttal  of  presnmption  of  resulting  trust. 

Cited  in  Foster  v.  Roberts,  12  Phila.  446,  34  Phila.  Leg.  Int.  196,  3  W.  N.  C. 
453,  holding  presumption  of  resulting  trust  rebuttable  by  other  circumstances 
and  other  relations  in  life  than  those  of  parent  and  child,  or  husband  and  wife. 
Foreign  Judgments  against  executors,  administrators  and  guardians. 

Cited  in  notes  in  6  A.  S.  R.  184,  on  right  to  sue  foreign  executors,  administra- 
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tors^  and  guardians  coming  within  jurisdiction;  27  LJI.A.  113,  115,  on  judgments 
of  another  state  or  country  rendered  against  executor  or  administrator. 
Conslderatton  as  prerequisite  to  specific  performance  of  contract. 

Cited  in  note  in  11  L.RA^  118,  on  nece98ity  for  consideration  to  authorize  spe- 
cific performance  of  contracts. 

28  AM.  REP.  458,  PROVIDENCB  T.  MILLER,  11  R.  I.  272. 
Sufficiency  of  agent's  contract  to  bind  principal. 

Cited  in  note  in  47  A.  R.  818,  on  sufficiency  of  agent's  contract  to  bind  prin- 
cipal 

Liability  of  agent  contracting  in  writing  in  own  name. 

Cited  in  Williams  v.  Gillies,  75  N.  Y.  197,  holding  instrument  executed  by  mem- 
ber of  firm  must  be  executed  in  firm  name  to  bind  firm;  Bradstreet  ▼.  Baker,  14 
R.  I.  546,  holding  most  approTed  form  for  deed  executed  by  agent  is  for  agent 
to  sign  principal's  name,  writing  his  own  below  with  word  "agent"  following 
and  preposition  "by"  preceding;  Tucker  v.  Pollock,  21  R.  I.  317,  43  Atl.  369,  on 
liability  of  agent  on  contract  under  seal  in  his  own  name;  Bourne  ▼.  Campbell, 
21  R.  I.  490,  44  Atl.  806,  holding  agreement  signed  by  party  indiTidually  as  act- 
ing in  behalf  of  another  is  not  agreement  of  latter. 

Cited  in  reference  note  in  13  A.  S.  R.  682,  giving  instances  where  agents  were 
held  personally  liable  on  contracts  executed  by  them. 
—  Public  officers'  contracts. 

Cited  in  Brown  v.  Bradlee,  156  Mass.  28,  32  A.  S.  R.  430,  15  KRA..  509,  30 
N.  £.  85,  holding  agents  or  officers  of  a  town  may  bind  themselves  upon  an  in- 
strument signed  as  such  officers. 

Cited  in  notes  in  32  A.  8.  R.  434;  15  L.RJI.  512,— on  liability  of  public  officers 
on  contracts  made  for  the  public 
Power  of  public  officers  to  contract  for  town  or  city. 

Cited  in  reference  note  in  10  A.  S.  R.  237,  on  power  of  town  or  city  officer  to 
contract  for  the  town  or  city. 

Contract  as  obligation  of  parties  only. 

Cited  in  Murphy  v.  Kohlsaat,  68  111.  App.  579,  holding  remedies  on  instrument 
under  seal  confined  to  parties  thereto;  Schenck  v.  Spring  Lake  Beach  Improv. 
Co.  47  N.  J.  Eq.  44,  19  Atl.  881,  holding  oral  evidence  incompetent  to  extend 
obligation  of  written  contract  to  person  not  party  thereto. 

23  AM.  REP.  458,  LYNCH  t.  FAIiliON,  11  R.  I.  811. 
Rights  and  duties  of  brokers  other  than  stockbrokers. 

Cited  in  notes  in  93  A.  D.  173,  174,  on  nature  of  employment  and  duties  of 
brokers  other  than  stockbrokers;  93  A.  D.  177,  on  rights  of  brokers  other  than 
stockbrokers. 
Double  agency. 

Cited  in  Finnerty  v.  Fritz,  5  Colo.  174,  holding  agent  to  sell  cannot  become 
purchaser  nor  agent  to  buy  become  seller;  Corder  y.  O'Neill,  207  Mo.  632,  106 
S.  W.  10,  holding  agreement  to  divide  commission  paid  by  purchaser  and  seller 
between  agents  representing  both  void. 

Cited  in  reference  note  in  45  LKA.  48,  on  custom  or  usage  as  to  double  com- 
missions to  real-estate  brokers. 

Cited  in  notes  in  93  A.  D.  178,  on  right  of  broker  employed  by  two  parties 
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to  commission  from  both;  46  A.  R.  38,  on  agent's  right  to  recover  compensation 
for  sale  of  land  where  he  acts  for  both  vendor  and  vendee;  12  L.R.A.  396,  on 
right  of  agent  to  act  in  double  capacity;  45  L.R.A.  44,  47,  on  doubling  commis- 
sions by  real-estate  brokers;  45  L.R.A.  51,  on  right  of  mere  middleman  to  com- 
missions from  both  parties. 

Distinguished  in  Ranney  v.  Donovan,  78  Mich.  318,  44  N.  W.  276,  holding 
broker  merely  bringing  parties  together,  can  receive  compensation  from  both, 
though  each  was  ignorant  of  his  employment  by  other. 

—  Effect  of  knowledge  or  assent  of  principals. 

Cited  in  Scribner  v.  Collar,  40  Mich.  375,  20  A.  R.  641,  on  right  to  accept 
double  retainer  and  double  pay  when  fact  is  known  to  both  parties;  De  Steiger 
V.  Hollington,  17  Mo.  App.  382,  holding  if  double  agency  be  known  to  and 
acquiesced  in  by  both  principals,  contract  made  through  dual  agent  is  binding 
on  both;  Bell  v.  McConnell,  37  Ohio  St.  396,  41  A.  R.  528,  holding  broker  act- 
ing for  both  parties  to  exchange  of  real  estate  with  their  full  knowledge  and 
assent  is  entitled  to  compensation. 

—  Knowledge  of  one  party  to  bargain. 

Cited  in  Continental  Trust  Co.  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.  86  Fed.  929, 
holding  secret  contract  made  by  one  with  agent  of  another  to  pay  agent  com- 
mission on  transactions  with  principal,  effected  through  agent,  is  void;  Chap- 
man V.  Currie,  51  Mo.  App.  40,  holding  where  one  party  was  aware  of  dual 
agency  and  other  not  agent  cannot  recover  from  party  aware  of  it;  Tinsley  v. 
Penniman,  12  Tex.  Civ.  App.  591,  34  S.  W.  366,  holding  real-estate  broker  repre- 
senting buyer  and  also  representing  seller  without  knowledge  of  buyer  cannot 
recover  commission  from  buyer. 

Distinguished  in  Talcott  v.  Chew,  27  Fed.  273,  holding  agent  to  sell  may  take 
commissions  from  both  parties  if  double  agency  is  clearly  understood. 
Duty  of  good  faith  due  from  agent  to  principal. 

Cited  in  Wadsworth  v.  Adams,  138  U.  S.  380,  34  L.  ed.  984,  11  Sup.  Ct.  Rep. 
303,  holding  agent's  right  to  compensation  for  services  defeated  by  his  conceal- 
ment of  facts  he  ought,  in  good  faith,  to  have  made  known  to  principal. 
Suit  to  enforce  illegal  contract. 

Cited  in  Smythe  v.  Evans,  209  111.  876,  70  N.  E.  006,  holding  court  will  leave 
parties  to  illegal  contract  where  they  have  placed  themselves  when  one  of  them 
seeks  its  enforcement. 

S8  AM.  BJBP.  460,  DYER  t.  OSBORNE,   11  R.  I.  S21. 
Taxation  of  personalty  according  to  actual  location  thereof. 

Cited  in  Standard  Oil  Co.  ▼.  Combs,  96  Ind.  179,  49  A.  R.  156,  holding  prop- 
erty of  tangible  nature  is  taxable  where  it  has  situs;  while  taxes  on  choscs  in 
action  are  leviable  against  owner  under  laws  of  his  domicil;  Kingman  County 
V.  Leonard,  67  Kan.  531,  67  A.  S.  R.  347,  34  L.R.A.  810,  46  Pac.  960,  holding 
legislature  has  power  to  tax  judgments  of  domestic  courts  whether  owned  by 
citixens  of  home  or  foreign  state;  Winkley  v.  Newton,  67  N.  H.  80,  35  L.RJL. 
756,  36  Atr.  610,  on  taxation  of  personalty  where  it  is  actually  located. 
Taxation  of  tx>nds  or  «3tock. 

Cited  in  notes  in  56  A.  D.  628,  on  where  bonds  and  shares  of  stock  taxed; 
74  A.  D.  95,  on  taxation  of  shares  of  stock;  62  A.  S.  R.  468,  on  situs  for  taxa- 
tion of  shares  of  stock. 
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—  Bonds  or  stocks  of  forelgrn  corporation  held  by  residenC  owner. 

Cited  in  Kidd  v.  Alabama,  188  U.  S.  730,  47  L.  ed.  669,  23  Sup.  Ct.  Rep  401, 
on  taxation  of  foreign  stocks;  Worth  v.  Ashe  County,  90  N.  C.  409;  Seward  t. 
Rising  Sun,  79  Ind.  361, — holding  stock  in  foreign  corporation  taxable  in  state 
of  owner's  residence,  though  taxed  in  state  where  corporation  is  located;  Brooks 
V.  West  Springfield,  193  Mass.  190,  79  N.  E.  337,  holding  mortgage  bond  of  for- 
eign corporation  taxable  in  domicil  of  owner. 

Cited  in  reference  note  in  66  A.  S.  R.  146,  on  taxation  of  stock  in  foreign 
corporations. 
Taxation  of  same  property  In  two  states. 

Cited  in  Wright  v.  Louisville  &  N.  R.  Co.  195  U.  S.  219,  49  L.  ed.  167,  26 
Sup.  Ct.  Rep.  16;  Kelley  v.  Rhoads,  7  Wyo.  237,  75  A.  S.  R.  904,  39  L.R.A. 
594,  51  Pac.  593.  holding  personal  property  rendered  for  assessment  and  taxa- 
tion in  one  state  not  thereby  made  exempt  in  another;  Judy  v.  Beckwith,  137 
Iowa,  24,  15  L.R.A.(N.S.)  142,  114  N.  W.  566,  15  A.  &  E.  Ann.  Cas.  890,  hold- 
ing  that  taxation  of  shares  of  stock  in  domicil  of  corporation  and  also  to  owner 
residing  in  another  state  is  not  double  taxation. 

Cited  in  note  in  15  L.R.A.(N.S.)  144,  on  taxation  of  property  in  different 
states  as  double  taxation. 

as  AM.  REP.  466,  GREEN  ▼.  ARNOLD,  11  R.  I.  864. 
Partition  of  mortsrased  Interests. 

Cited  in  Lyon  v.  Powell,  78  Ala.  351,  holding  mortgagee  of  undivided  interest 
may  have  partition,  the  mortgagor  not  objecting;  Godfrey  v.  White,  60  Mich. 
443,  1  A.  S.  R.  537,  27  N.  W.  593,  holding  right  of  tenant  in  common  of  per- 
sonalty to  have  partition  unaffected  by  existence  of  lien  as  between  himself  and 
cotenant. 

Cited  in  note  in  67  A.  D.  708,  on  right  of  mortgagee  to  maintain  partition. 
Ck>nveyance  or  mortgage  of  common  interest. 

Cited  in  Shepherd  v.  Jemigan,  61  Ark.  276,  14  A.  S.  R.  50,  10  S.  W.  765, 
on  conveyance  by  one  tenant  in  common  of  his  interest  in  one  of  several  separate 
parcels  held  in  common;  Martin  v.  Kennedy,  83  Ky.  336,  holding  where  there 
are  numerous  parcels  allotted  to  each  tenant  in  common,  and  particular  lot 
is  mortgaged  or  levied  on  such  lot  must  be  treated  as  distinct  estate  when  al- 
lotment is  set  aside  and  new  one  made. 

Cited  in  note  in  14  A.  S.  R.  52,  on  right  of  tenant  in  conunon  to  convey  his 
undivided  interest. 

Distinguished  in  Updike  v.  Adams,  22  R.  I.  432,  48  Atl.  384,  holding  mor^ 
gagee  of  entire  estate  not  necessary  party  to  proceeding  for  partition. 

28  AM.  REP.  472,  BEALS  v.  PROVIDENCE  RUBBER  CO.  11  R.  I.  S81. 
Construction  of  words  "taxes**  and  "assessments**. 

Cited  in  Smith  v.  Abington  Sav.  Bank,  165  Mass.  285,  42  N.  E.  1133,  hold- 
ing assessment  for  construction  of  sewer  not  included  in  exception  from  covenant 
against  encumbrances  of  taxes  assessed  during  certain  year;  Lima  v.  Lima  Ceme- 
tery Asso.  12  Ohio  St.  128,  51  A.  R.  809,  holding  statutory  exemption  of  burying 
grounds  from  taxation  has  relation  to  taxation  for  revenue  and  does  not  e.Kten<I 
to  assessment  for  local  improvement;  Swan  Point  Cemetery  v.  Tripp,  14  R.  J. 
199,  on  meaning  of  word  "assessments'*;  State  v.  Narragansett,  16  R.  I.  424,  3 
L.R.A.  295,  16  Atl.  901,  on  construction  of  word  "taxes"  in  leases,  charters  and 
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statutes  80  as  to  exclude  assessments  for  benefit  from  its  operation;  Chambers 
T.  Chambers,  20  R.  I.  370,  39  Atl.  243,  holding  assessments  for  sewer  and  curb- 
ing not  taxes  within  meaning  of  a  will;  Rhode  Island  Hospital  Trust  Co.  v. 
Babbett,  22  R.  I.  113,  46  Atl.  403,  holding  word  "assessments*'  used  in  will  in 
connection  with  ordinary  expenses  of  an  estate  does  not  indicate  intention  to 
place  whole  burden  of  assessments  for  street  improvements  upon  life  tenant. 

Cited  in  reference  note  in  24  A.  R.  308,  on  distinction  between  taxes  and 
assessments. 

Cited  in  notes  in  35  L.R.A.  34,  35,  on  distinction  in  meaning  between  the 
phrases  "local  assessment"  and  "taxation";  16  E.  R.  C.  714,  on  effect  of  cove- 
nant to  pay  assessments  and  taxes. 

38  AM.  REP.  476,  NEWTON  v.  NEWTON,  11  R.  I.  890. 
Rights  of  parties  to  option  contract. 

Cited  in  Montgomery  Gaslight  Co.  v.  Montgomery,  87  Ala.  245,  4  L.R.A.  616, 
6  So.  113,  holding  arrival  of  date  when  city  by  ordinance  was  to  have  right  to 
purchase  gas  company's  plant  at  price  fixed  in  prescribed  way  places  company 
in  position  of  voluntary  offerer  at  price  so  ascertained;  Meyers  v.  Stone,  128 
Iowa,  10,  111  A.  S.  R.  180,  102  N.  W.  607,  6  A.  &  E.  Ann.  Cas.  912,  on  rights 
of  option  holder. 

Cited  in  reference  notes  in  34  A.  S.  R.  726,  on  options  as  to  vendor  and  pur- 
chaser; 96  A.  S.  R.  99,  on  release  from  option  by  death  of  person  to  whom 
privilege  given. 

—  Assignability. 

Cited  in  Rease  v.  Kittle,  66  W.  Va.  269,  49  S.  E.  160,  holding  an  offer  made 
to  particular  person  can  be  turned  into  contract  by  him  alone. 

Distinguished  in  Rice  v.  Gibbs,  33  Neb.  460,  60  N.  W.  436,  holding  option  con- 
tract for  purchase  of  real  estate  assignable. 
Option  to  purctiase  as  interest  in  land. 

Cited  in  reference  note  in  36  A.  S.  R.  25,  as  to  whether  option  to  purchase  is 
interest  in  land. 

28  AM.  REP.  481,  CARMIGHEL  ▼.  LATIMER,  11  R.I.  895. 
Use  of  trademark. 

Cited  in  notes  in  9  L.R.A.  146,  on  use  of  trademark  in  business;  26  E.  R.  C. 
220,  on  right  of  trader  to  sell  goods  by  descriptive  name. 

—  Protection  of. 

Cited  in  reference  note  in  1  A.  S.  R.  42,  as  to  when  right  to  use  trademark 
is  protected. 
Name  as  trademark. 

Cited  in  notes  in  1  L.R.A.  45,  on  use  of  name  as  trademark;  85  A.  S.  R.  104, 
on  proper  and  personal  names  as  trademarks. 
Right  to  exclusive  use  of  name  as  trademark. 

Cited  in  Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Boiler  Co.  40  111.  App.  430 
holding  person  cannot  make  trademark  of  his  own  name  and  thus  obtain  monop- 
oly of  its  u«e;  Marshall  v.  Pinkham,  52  Wis.  572,  38  A.  R.  756,  9  N.  W.  61 5, 
holding  medicinal  compound  may  rightfully  be  sold  by  any  person  having  know! 
edge  of  it,  provided  it  is  not  done  so  as  to  convey  belief  it  is  liniment  manufac 
tured  by  person  who  gave  it  its  name. 
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»  On  sale  of  business. 

Cited  in  Pepper  v.  Labrot,  8  Fed.  29,  on  right  of  purchaser  of  establishment 
where  article  is  manufactured  to  use  name  article  has  previously  acquired  in 
connection  with  his  own  manufacture  of  it;  Knoedler  v.  Glaenzer,  20  ImELA. 
733,  5  C.  C.  A.  305,  14  U.  S.  App.  336,  55  Fed.  895,  holding  in  absence  of  express 
covenant  or  fraud  vendor  of  business  and  good  will  may  establish  like  business 
in  same  place  under  his  own  name ;  Bauer  v.  La  Societe  Anonyme,  56  C.  C.  A. 
480,  120  Fed.  74,  on  use  by  one  manufacturer  of  marks  and  labels  of  anoth^ ; 
Rogers  v.  Rogers,  53  Conn.  121,  55  A.  R.  78,  1  Atl.  807,  holding  use  of  name 
common  to  two  or  more  manufacturers  on  goods  of  same  kind,  in  fair,  honest 
and  ordinary  business  manner,  cannot  be  prevented,  even  though  damage  re- 
sults; Messer  v.  The  Fadettes,  168  Mass.  140,  60  A.  S.  R.  371,  37  L.R.A.  721, 
46  N.  E.  407  (dissenting  opinion),  on  sale  of  trademark  which  is  name  of  pro- 
prietor of  business  apart  from  said  business;  Skinner  v.  Oakes,  10  Mo.  App.  45, 
holding  a  name  not  assignable  in  so  far  as  it  represents  to  public  personal 
skill  and  integrity  of  person  bearing  it;  Hegeman  v.  Ucgeman,  8  Daly,  1,  hold- 
ing trademark  and  name  by  which  business  is  known,  involving  good  will,  passes 
under  voluntary  assignment  for  payment  of  insolvent's  debts,  unless  value  of 
name  is  derived  from  personal  qualities  or  personal  supervision  of  one  to  whom 
it  belongs. 

Cited  in  reference  note  in  47  A.  R.  766,  on  effect  of  contract  ot  sale  of  busi- 
ness and  right  to  use  vendor's  name. 
Transferability  of  trademark. 

Cited  in  note  in  1  LJIJI.(N.S.)  711,  on  transferability  of  trademarks  denoting 
personal  skill 
Rights  resulting  from  sale  of  trademark. 

Cited  in  note  in  1  L.R.A.(N.S.)  724,  on  rights  resutling  from  sale  of  trade- 
mark as  affected  by  fraud. 

98  AM.  REP.  496,  CliARK  ▼.  AliliBN,  11  R.  I.  4S9. 
Assignability  of  chose  in  action. 

Cited  in  Westminster  Bank  v.  Atherton,  24  R.  I.  334,  53  Atl.  58,  holding  chose 
in  action  is  assignable. 
—  Of  life  insurance  policy. 

Cited  in  Exchange  Bank  v.  Loh,  104  Ga.  446,  44  L.R.A.  372,  31  S.  E.  459,  on 
contracts  of  life  insurance  and  assignment  thereof;  Gilbert  v.  Moose,  104  Pa. 
74,  49  A.  R.  570.  13  W.  N.  C.  489,  4  Pittsb.  L.  J.  N.  S.  387,  41  Phila.  Leg.  Int. 
75;  Hays  v.  Lapeyre,  48  La.  Ann.  740,  35  L.RJA.  647,  19  So.  821  (dissenting 
opinion),— on  assignment  of  life  insurance  policy;  Murphy  v.  Red,  64  Miss.  614, 
60  A.  R.  68,  1  So.  761,  holding  person  insuring  his  own  life  may  sell  or  dispose 
of  policy  as  he  may  any  other  chose  in  action;  Olmsted  v.  Keyes,  85  N.  Y.  593, 
holding  one  may,  with  consent  of  insurer,  deal  with  valid  life  insurance  policy 
as  with  sny  other  chose  in  action,  selling,  assigning,  disposing  of  it,  and  be- 
queathing it  by  will;  Connecticut  Mut.  L.  Ins.  Co.  v.  Baldwin,  15  R.  I.  106,  23 
Atl.  105,  holding  insured  and  beneficiary  may  pledge  and  assign  policy  to  ex- 
tent of  their  interest  in  it;  Bursinger  v.  Bank  of  Watertown,  67  Wis.  75,  68 
A.  R.  848,  38  N.  W.  290,  holding  owner  of  life  policy  may  assign  to  any  per- 
son, with  assent  of  insurance  company. 

Cited  in  notes  in  57  A.  D.  103;  2  A.  S.  R.  575, — on  assignability  of  life  in- 
surance policy  to  one  having  no  insurable  interest;  52  A.  R.  143;  87  A.  S.  R 
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487,— on  validity  of  assignment  of  life  insurance  policy;  26  L.  ed.  U.  S.  268; 

9  L.R.A.  660,— on  assignability  of  life  insurance  policy. 

Xecessity  of  insurable  interest » In  assignee  of  life  insurance  policy. 

Cited  with  special  approval  in  Mutual  L.  Ins.  Co.  t.  Allen,  138  Mass.  24,  52 
A.  R.  245,  holding  assignment  of  policy  not  avoided  by  reason  of  want  of  in- 
surable interest  in  assignee. 

Cited  in  Fitzpatrick  v.  Harford  Life  &  Annuity  Ins.  Co.  56  Conn.  116,  7  A. 
8.  R.  288,  13  Atl.  673;  Rylander  v.  Allen,  125  Ga.  206,  6  L.R.A.(N.S.)  128,  53 
S.  E.  1032,  5  A.  &;  E.  Ann.  Cas.  355;  Davis  v.  Brown,  159  Ind.  644,  66  N.  E. 
908;  Nye  v.  Grand  Lodge,  A.  O.  U.  W.  9  Ind.  App.  131,  36  N.  E.  429;  Mechanics 
Nat.  Bank  v.  Comins,  72  N.  H.  12,  101  A;  S.  R.  650,  55  Atl.  191 ;  Steinback  v. 
Biepenbrock,  158  N.  Y.  24,  70  A.  S.  R.  424,  44  L.R.A.  417,  62  N.  E.  662;  Eckel 
T.  Renner,  41  Ohio  St.  232;  Crosswell  v.  Connecticut  Indemnity  Asso.  51  S.  C. 
103,  28  S.  E.  200;  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  550,  65  C.  C.  A.  580, 
132  Fed.  444, — ^holding  insurable  interest  in  assignee  of  life  policy  not  essential 
to  validity  of  assignment  thereof;  Farmers  &  T.  Bank  v.  Johnson,  118  Iowa, 
282,  91  N.  W.  1074,  holding  assignee  need  have  no  insurable  interest  in  life  of 
beneficiary  or  person  insured  when  beneficiary  is  assignor;  Connecticut  Mut. 
L.  Ins.  Co.  T.  Tucker,  27  R.  I.  170,  61  Atl.  142,  holding  public  policy  does  not 
require  court  to  interpose  defense  of  want  of  insurable  interest  in  assignee  but 
only  to  be  satisfied  contract  it  not  mere  wager  in  controversy  between  an  earlier 
and  later  assignee  to  settle  claims  to  proceeeds  of  policy ;  Quinn  v.  Supreme  Coun- 
cil, C.  K.  of  A.  99  Tenn.  80,  41  S.  W.  343,  on  right  of  holder  of  policy  on  his 
own  life  to  assign  to  one  without  insurable  interest  in  his  life;  Clement  v.  New 
York  L.  Ins.  Co.  101  Tenn.  22,  70  A.  S.  R.  660,  42  L.R.A.  247,  46  S.  W.  561, 
holding-  beneficiary  may  assign  to  one  having  no  insurable  interest,  but  assign- 
ment must  be  in  good  faith. 

Cited  in  notes  in  16  A.  S.  R.  907,  on  validity  of  assignment  of  life  insurance 
to  one  having  no  insurable  interest;  47  A.  S.  R.  114,  on  necessity  that  assignee 
of  life  policy  have  insurable  interest;  87  A.  S.  R.  607,  on  assignment  of  life 
insurance  policy  to  one  without  insurable  interest;  3  L.R.A.(N.S.)  938,  on 
validity  of  assignment  of  interest  in  life  insurance  policy  to  one  paying  premiums 
where  assignment  is  first  contemplated  after  one  or  more  premiimis  have  been 
paid;  6  L.R.A.(N.S.)  129,  on  validity  of  assignment  of  life  insurance  policy  to 
one  having  no  insurable  interest  where  the  assignment  is  not  made  by  way  of 
cover  for  wager  policy;  13  E.  R.  C.  397,  on  validity  of  insurance  taken  by  one 
on  his  life  and  made  to  run  to  or  assigned  to  one  who  has  no  interest  in  the 
former's  life. 

Disapproved  in  Price  v.  Supreme  Lodge  K.  of  H.  68  Tex.  361,  4  S.  W.  633, 
holding  policy  not  transferable  to  one  having  no  insurable  interest  in  life  in- 
sured in  consideration  of  payment  of  premiums  by  transferee. 
»In  insured  or  beneficiary. 

Cited  in  Union  Fraternal  League  v.  Walton,  109  Ga.  1,  77  A.  S.  R.  360,  46 
L.R.A.  424,  34  S.  E.  317,  holding  beneficiary  of  life  insurance  policy  need  not 
have  insurable  interest  in  insured  to  recover  upon  policy;  Johnson  v.  Van 
Epps,  14  111.  App.  201,  holding  question  whether  policy  taken  out  by  person  on 
his  own  life  for  benefit  of  another  is  wagering  policy  is  for  jury  and  depends 
upon  honesty  of  insured's  purpose;  Elkhart  Mut.  Aid  Benev.  &  Relief  Asso.  v. 
Houghton,  103  Ind.  286,  53  A.  R.  514,  2  N.  E.  763,  holding  instruction  that 
grandson  has  insurable  interest  in  life  of  grandfather  and  policy  taken  out  by 
grandfather  for  benefit  of  grandson  is  valid,  in  absence  of  fraud,  not  erroneous; 
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Amick  V.  Butler,  111  Ind.  678,  60  A.  R.  722,  32  N.  E.  618,  holding  person  may 
insure  his  own  life  and  appoint  another  to  receive  money  upon  policy  or  as- 
sign his  interest  providing  he  acts  in  good  faith;  Milner  v.  Bowman,  119  Ind. 
448,  6  luRJi,  96,  21  N.  E.  1094,  holding  when  person  himself  in  good  faith 
procures  insurance  on  his  own  life,  it  is  immaterial  whether  beneficiary  or  as- 
signee  of  policy  has  insurable  interest;  Ashford  v.  Metropolitan  L.  Ins.  Co.  80 
Mo.  App.  638,  holding  policy  taken  out  by  one  on  his  own  life,  of  his  own  free 
will,  and  without  fraud,  for  beneficiary  having  no  insurable  interest  in  his  life 
it  valid. 

Distinguished  in  Cronin  v.  Vermont  L.  Ins.  Co.  20  R.  I.  670,  40  Atl.  497,  hold- 
ing some  insurable  interest  necessary  to  make  insurance  valid. 
Rights  of  assignee  of  policy. 

Cited  in  reference  note  in  9  A.  S.  R.  630,  on  rights  of  assignee  of  policy. 
Right  of  creditor  to  Insure  life  of  debtor. 

Cited  in  Rittler  v.  Smith,  70  Md.  261,  2  L.RJL.  844,  16  Atl.  890,  holding  credi- 
tor taking  insurance  on  life  of  debtor  is  entitled  to  full  proceeds  of  policy  in- 
cluding balance  remaining  after  deducting  debt  with  interest,  premiums,  and 
cost  of  eflTecting  insurance. 
Test  of  validity  of  life  insurance  for  benefit  of  stranger. 

Cited  in  note  in  26  L.R.A.  630,  on  payment  of  premium  as  test  of  validity 
of  life  insurance  for  benefit  of  stranger. 
What  constitutes  insurable  interest. 

Cited  in  notes  in  27  A.  R.  327,  on  insurable  interests;  68  A.  R.  866,  857,  as 
to  what  constitutes  insurable  interest  in  life  of  another. 

28  AM.  REP.  502,  HEENEY  v.  SPRAGUE  11  R.  I.  456. 
Power  of  municipal  corporation  to  impose  liability  upon  cltisens  inter 
sese. 

Cited  with  special  approval  in  Sluder  v.  St.  Louis  Transit  Co.  389  Mo,  107, 
5  L.RJ^.(N.S.)   186,  88  S.  W.  648,  on  creation  of  civil  liability  by  ordinance. 

Cited  in  North  Birmingham  Street  R.  Co.  v.  Calderwood,  89  Ala.  247,  18 
A.  S.  R.  106,  7  So.  360,  holding  ordinance  cannot  create  civil  right  in  favor  of 
third  person  based  on  negligence  of  one  failing  to  obey  it;  Caugblin  v.  Camp- 
bell-Sell Baking  Co.  39  Colo.  148,  121  A.  S.  R.  158,  8  L.R.A.(N.S.)  1001,  89 
Pac.  63,  holding  rule  that  ordinance  cannot  create  or  abrogate  civil  duty  en- 
forceable at  common  law  permits  introduction  of  ordinance  as  bearing  on  ques- 
tion of  negligence;  Gibson  v.  Leonard,  143  111.  182,  36  A.  S.  R.  376,  17  L.R.A. 
688,  32  N.  E.  182,  on  power  of  municipal  corporation  to  create  civil  rights,  and 
duties  between  citizens;  Newcomb  v.  Boston  Protective  Dept.  146  Mass.  596, 
4  A.  S.  R.  354,  16  N.  £.  555,  as  to  whether  violation  of  an  ordinance  is  itself 
negligence  in  violator;  Moran  v.  Pullman  Palace  Car.  Co.  134  Mo.  641,  56  A 
S.  R.  543,  33  L.R.A.  755,  36  S.  W.  659,  holding  municipal  ordinance  cannot 
create  civil  liability  against  person  violating  it  and  in  favor  of  persons  injured 
by  its  violation;  Sanders  v.  Southern  Electric  R.  Co.  147  Mo.  411,  48  S.  W. 
865,  holding  city  cannot  under  guise  of  exercise  of  its  police  powers  create  lia- 
bility from  one  citizen  to  another;  Roch  v.  Fox,  71  App.  Div.  288,  75  N.  Y. 
Supp.  913,  holding  where  general  law  permits  owner  of  property  to  relieve  him- 
self from  liability  for  personal  negligence  of  contractor  building  on  his  prem- 
ises municipal  assembly  cannot  create  cause  of  action  against  him  for  such 
negligence;  Schmalzried  v.  White,  97  Tenn.  36,  32  L.RJL  782,  36  S.  W.  393, 
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on  maintenance  of  action  by  individual  injured  by  violation  of  municipal  ordi- 
nance; Weeks  v.  McNulty,  101  Tenn.  495,  70  A.  S.  R.  693,  43  L.R.A.  185,  4S 
S.  W.  809,  on  effect  of  breach  of  ordinance  in  fixing  civil  liability. 

Distinguished  in  Montgomery  Street  R.  Co.  v.  Smith,  146  Ala.  316,  39  So. 
757,  holding  irrespective  of  ordinance  a  street  railway  taking  possession  of 
portion  of  street  under  franchise  assumes  duty  to  public  to  keep  same  free 
from  pitfalls;  Bott  v.  Pratt,  33  Minn.  323,  53  A.  R.  47,  23  N.  W.  237,  hold- 
ing civil  action  in  damages  maintainable  for  breach  of  ordinance  making  it  unlaw- 
ful to  leave  team  unhitched  or  unguarded  in  street;  Jackson  v.  Katisas  City,  Ft. 
S.  &  M.  R.  Co.  167  Mo.  621,  80  A.  S.  R.  650,  58  S.  W.  32,  holding  violation  of 
ordinance  regulating  speed  of  trains  is  negligence  per  se;  Fath  v.  Tower  Grove 
&  L.  K.  Co.  106  Mo.  537,  13  L.R.A.  74,  16  S.  W.  913  (affirming  39  Mo.  App. 
447),  holding  city  has  power,  as  consideration  of  granting  franchise,  to  re- 
quire enhanced  degree  of  care  on  behalf  of  street  car  companies  in  operating 
cars;  Jelly  v.  Pieper,  44  Mo.  App.  380,  holding  right  of  action  by  individual 
damaged  by  reason  of  violation  of  ordinance  requiring  excavations  to  be  fenced 
when  made  adjoining  street  exists  against  violator;  Oates  v.  Union  R.  Co.  27 
R.  I.  499,  63  Atl.  675,  holding  if  violation  of  duty  imposed  by  statute  or  ordi- 
nance for  safety  of  public  is  cause  of  injury,  evidence  of  violation  is  prima 
facie  evidence  of  negligence. 

Disapproved  in  Memphis  Street  R.  Co.  v.  Haynes,  112  Tenn.  712,  81  8.  W. 
374,   holding  person  injured  by  violation  of  ordinance  requiring  especial  care 
in  operation  of  street  cars  and  limiting  speed  thereof  has  right  of  action. 
Primary  duty  of  city  to  keep  sidewalks  and  streets  safe. 

Cited  in  Wilmington  v.  Euing,  2  Penn.  (Del.)  66,  45  L.R.A.  79,  43  Atl. 
305,  on  liability  of  city  as  connected  with  liability  of  individuals  in  case  of  in- 
juries happening  on  streets  or  sidewalks;  Wickwire  v.  Angola,  4  Ind.  App.  253, 
30  N.  E.  917,  holding  duty  of  cities  and  towns  to  keep  streets  and  sidewalks 
in  safe  condition  is  primary  and  cannot  be  delegated  to  another  so  as  to  trans- 
fer responsibility;  Keokuk  v.  Independent  Dist.  53  Iowa,  352,  36  A.  R.  226, 
5  N.  W.  503,  holding  ordinance  requiring  lot  owner  to  repair  sidewalk  and  im- 
posing fine  for  failure  to  do  so  imposes  no  liability  upon  lot  owner  for  injuries  re- 
sulting because  work  is  not  done;  Norton  v.  St.  Louis,  97  Mo.  537,  11  S.  W. 
242,  holding  city  cannot  create  liability  to  damages  in  civil  action  by  private 
individual  as  against  one  failing  to  discharge  city's  duty  to  keep  sidewalks 
safe  for  travel;  St.  Louis  v.  Connecticut  Mut.  L.  Ins.  Co.  107  Mo.  92,  28  A.  S.  R. 
402,  17  S.  W.  637,  holding  city  compelled  to  pay  damages  for  breach  of  its 
duty  to  keep  streets  safe  cannot  recover  them  from  individual  required  by 
ordinance  to  perform  such  duty;  Rochester  v.  Campbell,  123  N.  Y.  406,  20 
A.  S.  R.  760,  10  L.R.A.  393,  25  N.  E.  937,  holding  abutting  owners  not  liable 
to  injured  party  for  damages  caused  by  their  neglect  to  keep  sidewalks  in 
repair  when  that  duty  is  in  any  way  imposed  upon  them;  Law  v.  Kingsley,  82 
Hun.  76,  31  N.  Y.  Supp.  88,  holding  adjoining  lot  owners  not  liable  for  injury 
due  to  defect  in  sidewalk  where  duty  of  keeping  sidewalks  in  repair  was  im* 
posed  upon  him  by  city  charter;  Sneeson  v.  Kupfer,  21  R.  I.  560,  45  Atl.  579, 
holding  abutting  land-owner  not  liable,  in  absence  of  statute,  to  travellers  in- 
jured because  of  defect  in  street  in  front  of  his  premises,  unless  defect  is  due 
to  his  own  act  or  fault. 
—  As  to  clearing  away  snow  and  ice. 

Cited  in  Ford  v.  Kansas  City,  181  Mo.  137,  79  S.  W.  923,  distinguishing  be- 
tween power  exercised  by  city  in  requiring  abutting  property  owners  to  keep 
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•idewalkfl  clear  of  snow  and  ice  and  that  exercised  in  requiring  keeping  of 

sidewalk!  in  repair. 

liiablllty  of  property  owner  for  defective  street. 

Cited  in  reference  notes  in  53  A.  R.  23,  on  liability  of  adjoining  owner  for 
injury  caused  by  defect  in  street;  1  A.  S.  R.  433^  on  liability  of  landowner  for 
defective  or  dangerous  condition  of  sidewalk. 

Cited  in  notes  in  74  A.  D.  685;   63  A.  D.  355, — on  abutter's  liability  for 
failure  to  repair  streets. 
» Liability  as  to  snow  and  Ice. 

Cited  in  McGrath  y.  Misch,  28  R.  I.  49,  132  A.  S.  R.  798,  69  AtL  8,  to  point 
that  lot  owner  is  not  liable  to  traveller  for  injuries  caused  by  slipping  on 
snow  and  ice. 

Cited  in  note  in  6  L.R.A.(N.S.)    616,  on  liability  of  owner  of  occupant  of 
abutting  premises  to  one  injured  by  failure  to  remove  snow  or  ice  from  side- 
walk as  required  by  ordinance. 
liiablllty  for  breach  of  duty  imposed  by  statute  or  ordinance. 

Cited  in  Harrod  v.  Latham  Mercantile  &  Commercial  Co.  77  Kan.  466,  95 
Pac.  11,  holding  that  damages  may  be  recovered  for  violation  of  penal  statute; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Spencer,  72  Miss.  491,  17  So.  168,  on  liability 
for  injury  due  to  failure  to  perform  statutory  duty;  State  v.  Boston  &  M.  R. 
Co.  58  N.  H.  408,  on  liability  for  violation  of  statute  regulating  speed  of  trains 
in  towns;  Willy  v.  Mulledy,  78  N.  Y.  310,  34  A.  R.  536,  holding  person  ppe- 
cially  interested  and  damaged  by  breach  of  duty  imposed  by  statute  on  citizen 
may  sue  therefor;  Grant  v.  Slater  Mill  k  Power  Co.  14  R.  I.  380,  on  liability 
for  injury  due  to  failure  to  obey  statute  requiring  maintenance  of  fire  escapes 
on  buildings  wherein  operatives  are  employed. 

Cited  in  reference  notes  in  12  A.  S.  R.  700,  on  liability  for  injury  caused 
by  leaving  team  unfastened  in  street  in  violation  of  ordinance;  56  A.  S.  R. 
550,  on  liability  incurred  by  breach  of  municipal  ordinance. 

Cited  in  notes  in  5  L.rA.(N.S.)    263,  264,  on  violation  of  police  ordinance 
as  to  municipal  duties  as  ground  for  private  action;  5  L.RJ^..(N.S.)   265,  266, 
271,  on  violation  of  police  ordinance  as  ground  for  private  action. 
Proper  remedy  for  enforcement  of  statutory  liability. 

Cited  in  Franklin  v.  Warwick  &  C.  Water  Co.  24  R.  I.  224,  52  Atl.  988,  hold- 
ing action  of  case  is  proper  remedy  to  recover  taxes. 
Remedy  over  by  municipality  against  wrongdoer. 

Cited  in  note  in  40  L.  ed.  U.  S.  714,  on  remedy  over  by  municipality  against 
wrongdoer  after  payment  of  damages  by  it  to  person  injured. 

as  AM.  BEP.  509,  SMITH  ▼.  ROLLINS,  11  R.  I.  464. 
Benlal  of  relief  In  action  founded  upon  one's  own  wrong. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  682,  47  S.  E.  675,  67  L.R.A 
230  (dissenting  opinion),  on  right  of  recovery  for  negligent  breach  of  illegal  con- 
tract; Teoli  V.  Nardolillo,  23  R.  I.  87,  49  Atl.  489,  on  right  of  redress  or  relief 
where  neither  party  can  show  right  thereto  without  showing  his  own  illegal  con« 
duct. 

Distinguished  in  Atwood  v.  Lester,  20  R.  I.  660,  40  Atl.  866,  holding  rule  deny- 
ing right  of  action  on  illegal  contract  inapplicable  where  plaintiff  can  make  out 
case,  without  fraud  in  both  parties  being  revealed  and  suit  is  by  plaintiff  as  ad- 
ministrator. 
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Right  to  recover  for  Injuries  to  liorse  let  on  Sunday. 

Cited  in  reference  note  in  26  A.  R.  676,  on  right  of  bailor  of  horse  for  hire  to  re- 
cover for  injuries  thereto  on  Sunday. 
What  constitutes  conTcrsion. 

Cited  in  note  in  25  E.  R.  C.  172,  on  what  constitutes  conversion. 

28  AM.  REP.  518,  WILLIAMS  v.  BRIGGS,  11  R.  I.  476,  Related  case  in 

Williams  V.   Winsor,    12   R.   I.   9. 
Validity  and  effect  of  ^ant  or  mortgage  of  property  to  be  acquired. 

Cited  in  Grant  v.  Steiner,  65  Ala.  499,  holding  mortgage  on  crops  not  planted 
•will  not  convey  title  capable  of  supporting  detinue,  trover,  or  trespass;  Roy  v. 
Goings,  C  111.  App.  162,  holding  mortgage  on  future  crops  void  as  to  the  after- 
acquired  property;  Griffith  v.  Douglass,  73  Me.  632,  40  A.  R.  396,  holding  under 
statute  making  recordation  of  mortgage  equivalent  to  delivery  to  and  retention 
by  mortgagee  a  mortgage,  whatever  its  language,  could  not  secure  after  purchased 
goods;  Brown  v.  Neilson,  61  Neb.  766,  87  A.  S.  R.  626,  64  L.R.A.  328,  86  N.  W. 
498,  holding  lease  purporting  to  make  property  to  be  on  leased  land  in  future 
subject  to  lien  for  rent,  insufficient  to  pass  legal  interest  in,  or  equitable  lien  on 
property  not  in  existence;  Burrill  v.  Whitcomb,  100  Me.  286,  109  A.  S.  R.  489  note, 
1  L.R.A.(N.S.)  461,  61  Atl.  678,  holding  mortgagee  has  right  to  take  possession  of 
after-acquired  property  under  stipulation  to  tliat  effect  in  mortgage;  Fleetham 
T.  Reddick,  82  Hun,  390,  31 N.  Y.  Supp.  342,  holding  mortgage  on  crop  to  be  plant- 
ed in  future  is  only  license  to  take,  until  new  act  intervenes;  Godwin  v.  Murchi- 
son  Nat.  Bank,  145  N.  C.  320,  17  L.R.A.(N.S.)  936,  69  S.  E.  164,  holding  contract 
to  deliver  bonds  when  they  come  to  hand  amounts  to  present  equitable  assign- 
ment thereof;  Williams  v.  Winsor,  12  R.  I.  9,  holding  mortgage  on  after  acquired 
property  valid  in  equity  as  against  creditors;  Cummings  v.  Consolidated  Mineral 
Water  Co.  27  R.  I.  196,  holding  mortgage  on  after-acquired  property  effectual  to 
charge  property,  when  acquired,  with  equitable  lien,  or  to  create  equitable  title  in 
it  in  favor  of  mortgagee  against  mortgagor ;  Godwin  v.  Murchison  Nat.  Bank,  146 
K.  C.  320,  17  L.R.A.(N.S.)  936,  59  S.  E.  154,  to  point  that  mortgage  on  unplanted 
crop  inoperative  as  executory  contract,  and  in  equity  transfers  beneficial  inter- 
est. 

Distinguished  in  Re  Bloom,  17  Nat.  Bankr.  Reg.  426,  Fed.  Cas.  No.  1,557, 
holding  mortgage  on  after-acquired  property  is  not  necessarily  bad;  Groton  Mfg. 
Co.  V.  Gardiner,  11  R.  I.  626,  holding  equitable  lien  on  property  afterward  put 
on  leased  premises  created  by  contract  for  lien  when  rent  is  in  arrear;  Carpen- 
ter v.  Scott,  13  R.  I.  477,  holding  mortgagor  in  possession  of  property,  having 
right  to  possession  and  use  and  right  to  become  absolute  owner  on  complying 
with  conditions  of  sale,  has  interest  capable  of  transfer  by  sale,  or  mortgage. 
—  Where  mortgagee  takes  possession. 

Cited  in  Cameron  v.  Marvin,  26  Kan.  612,  holding  contracts  with  reference  to 
after-acquired  property  are  not  chattel  mortgages,  but  are  held  valid  as  such,  as 
against  persons  not  obtaining  interest  in  property  in  meantime,  when  mort- 
gagee has  obtained  possession;  Deering  v.  Cobb,  74  Me.  332,  43  A.  R.  596.  hold- 
ing under  stipulation  reserving  to  mortgagee  control  of  proceeds  of  property  sold 
by  mortgagor,  mortgagee  taking  possession  of  property  purchased  by  proceeds  of 
sales,  before  mortgagor  is  adjudicated  bankrupt,  is  entitled  to  same  as  against 
assignee  in  insolvency;  Cook  v.  Oorthell,  11  R.  I.  482,  23  A.  R.  518,  holding 
grantee  of  property  subsequently  to  be  acquired  by  grantor  acquires  title  by  ob- 
Am.  Rep.  Vol.  XVI.— 27. 
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taining  property  when  grantor  acquires  same;  Moore  v.  Byrum,  10  S.  C 
452,  30  A.  R.  58,  holding  mortgage  on  after-acquired  property  passes  right  to 
property  to  mortgagee  taking  possession  after  its  acquisition  by  mortgagor; 
Parker  v.  Jacobs,  14  S.  C.  112,  37  A.  R.  724,  holding  mortgage  on  personalty 
in  which  mortgagor  has  no  present  interest  ineffectual  to  transfer  legal  title, 
unless  mortgagee  obtains  possession  after  acquisition  by  mortgagor;  Re  Bloom, 
35  Phila.  Leg.  Int.  165,  to  point  that  mortgage  on  after-acquired  property  passes 
title  when  possession  is  taken. 
Bffect  of  mortgagor's  retention  of  mortgaged  chattels. 

Cited  in  reference  note  in  31  A.  R.  180,  on  retention  by  mortgagor  of  mort- 
gaged chattel  as  fraudulent. 
Renewal,  substttntton,  and  commingling  of  mortgaged  goods. 

Cited  in  note  in  76  A.  D.  727,  on  renewal,  substitution,  and  commingling  of 
mortgaged  goods. 

28  AM.  REP.  518,  COOK  ▼.  CORTHELL,  11  R.  I.  482. 
What  personal  property  may  be  mortgaged. 

Cited  in  note  in  5  E.  R.  C.  138,  as  to  what  personal  property  may  be  mort- 
gaged. 
Validity  and  effect  of  mortgage  or  conveyance  of  after  acquired  property. 

Cited  in  Collier  v.  Faulk,  69  Ala.  58,  holding  that  mortgage  of  unplanted  crop 
of  cotton  does  not  pass  title  to  mortgagee  unless  possession  is  taken  under  mort- 
gage; Grand  Forks  Nat.  Bank  v.  Minneapolis  &  N.  Elev.  Co.  6  Dak.  357,  43  K. 
W.  806,  holding  under  statute  mortgage  of  personal  property  to  be  acquired  or 
created  in  future,  duly  executed  and  filed  valid  between  parties  and  subsequent 
purchasers  and  incumbrances;  Cameron  t.  Marvin,  26  Kan.  612,  holding  con- 
tracts with  regard  to  after-acquired  property  are  not  chattel  mortgages,  hut 
executory  contracts,  valid  between  parties  but  void  as  to  third  persons  without  no- 
tice; Hamlin  v.  Jerrard,  72  Me.  62,  holding  mortgage  of  railroad  property  to  be 
subsequently  acquired  effectual;  Burrill  v.  Whitcomb,  100  Me.  286,  109  A.  S.  R. 
498  note,  1  L.RA..(N.S.)  451,  61  Atl.  678,  holding  mortgagee  of  after-acquired 
property  taking  possession  thereof  under  his  mortgage  has  title  superior  to  that 
of  attaching  creditor;  O'Neil  v.  Wm.  B.  H.  Kerr  Co.  124  Wis.  234,  70  L.R.A.  338, 
102  N.  W.  573,  holding  order  to  pay  sums  due  on  milk,  drawn  on  party  to  whom 
milk  was  to  be  delivered,  ineffectual  as  legal  transfer,  where  delivery  was  ex- 
pected but  not  contracted  for;  Re  Bloom,  35  Phila.  Leg.  Int.  165,  to  the  point 
that  mortgagee  of  chattels  is  entitled  to  lien  on  after-acquired  property  that  he 
takes  into  possession. 

Cited  in  reference  notes  in  24  A.  R.  682,  on  validity  of  mortgage  of  crops  to 
be  planted ;  10  A.  S.  R.  195,  on  validity  of  mortgage  on  chattels  not  yet  acquired 
as  against  creditor. 

Cited  in  notes  in  46  A.  D.  712,  716,  on  mortgage  of  after-acquired  property 
and  of  property  having  only  potential  existence ;  76  A.  D.  723,  on  effect  of  mort- 
gage on  after-acquired  personal  property;  76  A.  D.  731,  on  equitable  doctrines 
applicable  to  mortgages  of  after-acquired  chattels;  30  A.  R.  68;  4  A.  D.  561,— 
on  sale  or  encumbrance  of  property  not  in  esse;  109  A.  S.  R.  511,  on  validity  at 
law  of  mortgage  of  property  to  be  afterwards  acquired;  109  A.  S.  R.  S15,  on 
mode  of  construing  and  giving  effect  to  mortgage  of  property  to  be  subsequent- 
ly acquired;  4  L.R.A.  399,  on  conveyance  of  property  to  be  acquired  in  the  fu- 
ture; 18  L.R.A.  298,  on  efficacy  of  mortgage  on  chattels  to  be  manufactured  or 
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acquired  as  independent  articles  and  not  as  increase  or  fruits  of  existing  prop- 
erty; 23  L.R.A.  456,  on  equitable  doctrine  as  to  sale  or  mortgage  of  future  crops; 
23  LJLA.  465,  on  title  of  mortgagee  of  future  crop;  23  L.R.A.  476,  on  special 
state  doctrines  and  laws  as  to  sale  or  mortgage  of  future  crops;  10  E.  R.  C.  475, 
on  validity  of  sale  of  property  to  be  subsequently  acquired. 

Diatinguisbed  in  Groton  Mfg.  Co.  v.  Gardiner,  11  R.  I.  626,  holding  clause  in 
lease  binding  property  afterwards  put  on  premises  for  rent  is  contract  for  lien 
when  rent  is  in  arrear  and  constitutes  lien  in  equity;  Carpenter  v.  Scott,  13  R. 
I.  477,  holding  party  in  possession  of  property,  with  right  to  its  possession  and 
use,  and  right  to  become  absolute  owner  on  complying  with  conditions  of  8ale> 
has  interest  transferable  by  sale  or  mortgage. 
—  Where  possession  Is  taken. 

Cited  in  notes  in  109  A.  S.  R.  516,  517,  on  effect  of  taking  possession  of  sub- 
sequently acquired  property  covered  by  mortgage;  23  LJLA..  453,  on  necessity 
and  effect  of  possession  on  sale  or  mortgage  of  future  crops. 
Title  to  rents  and  profits  of  mortgaged  property. 

Cited  in  Emerson  v.  European  &  N.  A.  R.  Co.  67  Me.  387,  24  A.  R.  39,  hold'' 
ing  rents  and  profits  of  mortgaged  property,  accruing  while  mortgagor  is  in 
undisturbed  possession,  belong  to  him. 
Effect  of  surrender  of  possession  under  void  mortgage. 

Cited  in  Baldwin  v.  Flash,  59  Miss.  61,  holding  possession  surrendered  undef 
void  mortgage  before  intervention  of  legal  liens  by  third  persons,  confers  good 
title  on  mortgagee,  in  cases  free  from  actual  fraud. 

23   AM.  REP.   520,  JNMAN  ▼.  TRIPP,   11   R.  I.   520. 

Liability  of  cities,  towns  and  counties  in  connection  with  highways. 

Cited  with  special  approval  in  Coburn  v.  San  Mateo  County,  76  Fed.  620, 
holding  county  liable  for  tortious  acts  of  supervisor,  ex  officio  road  conunia- 
Rioner. 

Cited  in  Weed  v.  Greenwich,  45  Conn.  170,  holding  borough  liable  for  act  of 
warden  and  burgesses  in  removing  encroachment  upon  a  highway  not  such  in 
fact. 

Cited  in  reference  note  in  28  A.  R.  620,  on  city's  liability  for  damages  to  abut- 
ting owners  for  granting  use  of  street. 

Cited  in  note  in  108  A.  S.  R.  163,  on  liability  of  municipal  corporations  for 
defective  streets  over  which  municipality  has  exclusive  control. 

Distinguished  in  Garson  v.  Hartford,  48  Conn.  68,  holding  city  not  liable  for 
injury  caused  land  owner  by  proceedings  of  city  council  taken  to  lay  out  street 
and  subsequent  abandonment  of  plan;  Briggs  v.  Allen,  24  R.  I.  80,  52  Atl.  679, 
holding  municipal  corporation  not  liable  for  acts  of  surveyor  of  highways  which 
it  could  not  legally  authorize. 
—  Change  of  grade  and  of  surface  drainage. 

Cited  in  Rice  v.  Flint,  67  Mich.  401,  34  N.  W.  719;  Johnson  v.  White,  26  R. 
I.  207,  65  L.R.A.  250,  58  Atl.  658;  Mayrant  v.  Columbia,  77  S.  C.  281,  10  L.R.A. 
(X.S.)  1094,  57  S.  E.  857;  Valparaiso  v.  Kyes,  30  Ind.  App.  447,  66  N.  E.  175,-- 
holding  municipality  liable  for  injury  done  by  surface  water,  cast  upon  private 
property  by  artificial  means;  Rudnyai  v.  Harwinton,  79  Conn.  91,  63  Atl.  948, 
0  A.  k  £.  Ann.  Cas.  988,  holding  statute  imposing  duty  of  building  and  repair- 
ing highways  upon  townJs  does  not  authorize  construction  of  sluices  or  drains  up- 
on adjoining  private  property  or  discharge  of  surface  water  thereon;  Willough- 
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by  T.  Allen,  26  R.  I.  631,  66  Atl.  1109,  holding  town  required  by  statute  to  elect 
and  pay  surveyor  of  highways  may  be  held  liable  for  his  negligence  in  grading 
streets  and  draining  ponds  causing  overflow  of  water  on  private  lands;  King  v. 
Granger,  21  R.  f.  93,  79  A.  S.  R.  779,  41  Atl.  1012,  holding  city  liable  for 
damages  to  property  due  to  back  flow  of  sewage  thereon  caused  by  changing 
grade  of  several  streets  and  overtaxing  sewer  connected  with  property  injured. 

Cited  in  reference  notes  in  26  A.  R.  321,  on  liability  of  municipality  for  in- 
juries resulting  from  change  of  grade  of  streets;  26  A.  R.  182,  on  municipality's 
liability  for  injury  to  adjacent  property  by  changing  grade  of  street;  12  A.  S. 
R.  363,  on  municipal  liability  for  damages  from  water  caused  by  acts  of  oity. 

Cited  in  notes  in  24  A.  R.  10;  3S  A.  S.  R.  394,— on  municipal  liability  for 
throwing  surface  water  on  lands;  41  L.  ed.  U.  S.  840,  on  drainage  of  surface 
water;  66  L.R.A.  269,  on  duty  of  municipality  to  care  for  surface  water  upon 
gathering  it  in  body;  65  L.R.A.  262,  on  negligent  or  wrongful  act  of  munici- 
pality in  casting  collected  body  of  surface  water  on  adjoining  property;  65 
L.R.A.  270,  271,  on  liability  of  municipality  for  consequential  injuries  from  negli- 
gence with  respect  to  surface  water;  66  L.R.A.  277,  on  rights  and  duties  of 
municipality  as  to  obstructed  drains  for  surface  water;  66  L.R.A.  282,  on 
remedy  against  municipal  corporations  with  respect  to  surface  waters. 

Distinguished  in  Wakefield  v.  Newell,  12  R.  I.  75,  34  A.  R.  598,  holding  town 
under  no  obligation  to  confine  natural  flow  of  surface  water  on  highway  in 
gutters  or  sluices  for  protection  of  adjacent  land  owner;  Almy  v.  Coggeshall, 
19  R.  I.  649,  36  Atl.  1124,  holding  city  not  liable  for  damage  to  private  prop- 
erty caused  by  change  of  grade  of  street  such  that  water  was  made  to  flow 
into  cellar  of  house,  where  flow  was  merely  incidental  to  change  of  grade; 
Murray  v.  Allen,  20  R.  I.  263,  38  Atl.  497,  holding  cit^  not  liable  for  negli- 
gence in  allowing  highway  and  drain  underneath  to  become  out  of  repair  so 
that  water  was  turned  onto  plaintiffs  land;  O'Donnell  v.  White,  24  R.  £.  483, 
63  Atl.  633,  holding  no  action  will  lie  for  escape  of  natural  flow  of  surface 
water  from  highway  onto  adjacent  land. 
—  Nuisances  and  direct  injuries. 

Cited  in  Mansfield  v.  Balliett,  66  Ohio  St.  461,  68  L.RJL  628,  63  N.  E.  86; 
Nolan  v.  New  Britain,  69  Conn.  668,  38  Atl.  703, — holding  municipal  corpora* 
tion  liable  in  damages  for  polluting  water  course  by  sewage  and  injuring  ri- 
parian owner  below;  0*Donnell  v.  White,  23  R.  I.  318,  60  Atl.  333;  Ferris  v. 
Board  of  Education,  122  Mich.  316,  81  N.  W.  98,— holding  city  has  no  more 
right  to  invade  private  property,  than  an  individual;  Smith  v.  Alexandria, 
33  Gratt,  208,  36  A.  R.  788,  on  liability  of  city  to  adjoining  property  owner 
for  consequential  damages  to  his  premises  due  to  street  improvements. 

Cited  in  notes  in  84  A.  S.  R.  921,  on  creation  of  nuisance  by  city's  pollution 
of  water;   1   L.R.A.  296,  on  pollution  of  waters. 

Distinguished  in  Burford  v.  Grand  Rapids,  63  Mich.  98,  51  A.  R.  105,  18 
N.  W.  671,  holding  city  does  not  necessarily  create  nuisance  by  allowing  coast- 
ing upon  public  highway. 

Doubted  in  Weis  v.  Madison,  76  Ind.  241,  39  A.  R.  136,  holding  consequential 
damages,   resulting   from  grading   of   street,   do   not   constitute   taking  or  ap- 
propriation of  property  within  meaning  of  constitution. 
liiability  for  casting  surface  water  in  body  upon  anottier's  land. 

Cited  in  Benard  v.  Woonsocket  Bobbin  Co.  23  R.  I.  681,  61  Atl.  209,  holding 
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•ne  liable  who  gathers  and  discharges  from  his  own  land  water  which  may  be 
from  other  land,  or  from  storing,  as  in  a  reservoir. 

Cited  in  notes  in  85  A.  S.  R.  731,  on  right  to  accelerate  or  increase  flow  of 
snrfaec  water  over  another's  land  in  large  quantities;  21  L.R.A.  597,  on  right 
of  railroad  companies  to  collect  or  divert  surface  water  in  masses;  19  L.R.A. 
'N.S.)  169,  on  right  to  hasten  flow  of  surface  water  along  natural  drain  ways. 
Flooding  land  with  sewage  as  taking  for  public  use. 

Cited  in  note  in  1  L.R.A.  298,  on  injury  to  land  by  flooding  with  sewage  as 
a  taking  for  public  use. 
Kxcluslveness  of  remedy  provided  by  statute. 

Cited  in  Pond  v.  Newell,  162  Fed.  579;  Legg  v.  Dewing,  25  R.  I.  568,  57  Atl. 
373, — holding  where  right  exists  only  by  statute  statutory  mode  of  relief  is 
exclusive;  Walker  v.  Wetherbee,  65  N.  H.  656,  23  Atl.  621,  holding  statutory 
remedy  of  impounding  animals  doing  damage  in  pasture  is  cumulative;  Mat- 
teson  T.  Whaley,  20  R.  I.  412,  39  Atl.  754,  holding  one  cannot  neglect  statu- 
tory remedy  for  statutory  liability  and  set  up  same  right  in  another  way; 
Almy  V.  Coggeshall,  19  R.  I.  549,  36  Atl.  1124,  holding  statutory  remedy  for 
recovery  of  damages  to  private  property  caused  by  city's  changing  grade  of 
street   exclusive. 

Distinguished  in  Smith  v.  Tripp.  14  R.  I.  112,  holding  statutory  remedy  pro- 
viding for  recovery  of  compensation  for  land  taken  by  city  for  use  of  water  works 
exclusive;  Thackeray  v.  Eldigan,  21  R.  I.  481,  44  Atl.  689,  holding  statutory 
remedy  for  waste  does  not  take  away  remedy  at  common  law. 

2S  AM.  RX:P.  525,  UPHAM  v.  HAMILL,  11  R.  I.  565. 
Relief  against  consequence  of  own  negligence. 

Cited  in  note  in  4   L.R,A.  483,  as  to  whether  equity  will  relieve  a  party 
against  the  consequences  of  his  own  negligence. 
Misrepresentation  of  officer  as  affecting  execution  sale. 

Cited  in  reference  note  in  37  A.  S.  R.  447,  on  execution  sale  as  afl'ected  by 
misrepresentation  of  ofiicer. 
Objection  to  title  by  purchaser  at  judicial  sale. 

Cited  in  note  in  135  Am.  St.  R.  923,  as  to  whether,  when,  and  how  a  pur- 
chaser at  a  judicial  sale  may  object  to  title. 
Relief  of  purchaser  at  public  sale. 

Cited  in  reference  note  in  8  A.  S.  R.  698,  on  right  of  purchaser  at  execution 
sale  to  be  excused,  in  equity,  from  its  consummation  because  of  ignorance  as 
to  title  received  under  such  sales. 

Cited  in  note  in  70  A.  D.  584,  on  mistake  as  ground  for  relief  as  to  judicial 
sale. 

Distinguished  in  Norton  v.  Nebraska  Loan  &  T.  Co.  35  Neb.  466,  37  A.  S.  R. 
441;  18  L.R.A.  88,  53  N.  W.  481,  holding  judicial  sale  will  not  be  set  aside  be- 
cause sheriff  and  clerk  of  course  mistakenly  represented  to  purchaser  he  would 
get  perfect  title;  McKieman  v.  Valleau,  23  R.  I.  501,  51  Atl.  102,  holding  ven- 
dee at  auction  sale  failing  to  complete  purchase  not  entitled  to  recover  de- 
posit from  vendor. 

2S  AM.  RKP.  528,  DDRFKK  v.  JONBS,  11  R.  I.  588. 

Title  and  right  to  i>ossession  of  lost  property  or  treasure  trove. 

Cited  in  Weeks  v.  Hackett,  104  Me.  264,  129  A.  S.  R.  390,  19  L.R.A.(N.S.) 
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1201,  71  Ail.  858,  15  A.  k  E.  Ann.  Cas.  1156,  holding  that  title  to  treasure- 
trove  vests  in  finder  against  all  except  true  owner;  Frank  v.  Symons,  35  Mont. 
56,  88  Pac.  561,  holding  an  estray  is  essentially  lost  property  and  finder  has 
title  thereto  as  against  all  save  true  owner;  Kuykendall  v.  Fisher,  61  W.  Va. 
87,  8  L.R.A.(N.S.)  94,  56  S.  E.  48,  11  A.  &  E.  Ann.  Cas.  700,  holding  finder 
of  property  not  voluntarily  and  wholly  abandoned  has  right  of  possession  as 
against  all  save  rightful  owner. 

Cited  in  notes  in  26  A.  R.  380;  30  A.  R.  180,  181;  8  A.  S.  R.  300;  94  A.  S. 
R.   746,— on   rights   of   finder  of   lost   property;    129   A.   S.   R.   404,   406,   407, 
on  lost  property  and  its  finder  and  owner. 
—  When  found  on  another*8  premises. 

Cited  in  Burns  v.  Schoenfcld,  1  Cal.  App.  121,  81  Pac.  713;  Burns  v.  Clark, 
133  Cal.  634,  85  A.  S.  R.  233,  66  Pac.  12,— holding  person  entitled  to  gold 
found  by  him  upon  site  of  an  old  quartz  mill  upon  public  lands  which  he  had 
been  employed  to  excavate  upon  and  grade;  Bowen  v.  Sullivan,  62  Ind.  281, 
30  A.  R.  172,  upholding  title  of  employee  who  found  upon  floor  of  paper  mill 
in  which  she  was  employed  some  bank  bills  in  an  envelope,  which  had  come 
from  a  bale  of  old  paper  bought  by  her  employer  for  manufacture;  Hoagland 
V.  Forest  Park  Highlands  Amusement  Co.  170  Mo.  335,  94  A.  S.  R.  740,  70  S. 
W.  878,  holding  person  finding  pocket  book  on  ground  in  amusement  park  is 
entitled  to  possession  thereof  against  all  save  true  owner;  Danielson  v.  Rob- 
erts, 44  Or.  108,  102  A.  S.  R.  627,  65  L.R.A.  626,  74  Pac.  913,  holding  two 
boys  who  found  can  full  of  gold  coins  in  old  hen  house  upon  premises  of  their 
employer  entitled  to  hold  possession  thereof  for  true  owner  or  for  purpose  of 
making  such  disposition  as  law  required;  Deaderick  v.  Oulds,  86  Tenn.  14,  6 
A.  8.  R.  812,  5  S.  W.  487,  holding  finder  of  lost  property  entitled  to  retain 
same  as  against  owner  of  premises  upon  which  found. 

Cited  in  reference  note  in  85  A.  S.  R.  237,  on  servant's  ownership  of  prop- 
erty found  by  him  in  course  of  his  employment. 
liarceny    of    loet    property. 

Cited  in  reference  note  in  23  A.  R.  678,  731,  on  larceny  by  finder  of  lost 
property. 

Cited  in  note  in  29  A.  R.  768,  on  larceny  of  lost  goods. 
What  constitutes   lost  property. 

Cited  in  Ferguson  v.  Ray,  44  Or.  557,  102  A.  S.  R.  648,  1  L.R.A.(N.S.)  477, 
77  Pac.  600,  1  A.  &  £.  Ann.  Cas.  1,  holding  circumstances  must  be  such  as 
lead  to  inference  that  the  property  was  casually  or  involuntarily  left  where 
found,  or  there  can  be  no  losing;  Kuykendall  v.  Fisher,  61  W.  Va.  87,  8  L.R.A. 
(N.S.)  94,  56  S.  E.  48,  11  A.  &  E.  Ann.  Cas.  700,  holding  place  in  which  money 
or  property  claimed  as  lost  is  found  is  powerful  factor  in  determining  whether 
it  was  lost  or  only  misplaced  or  concealed. 

Cited  in  note  in  37  L.R.A.  121,  on  what  property  is  lost  within  rule  as  to 
rights  and  liabilities  of  finder. 
What  constitutes  treasure  trove. 

Cited  in  Kuykendall  v.  Fisher,  61  W.  Va.  87,  8  L.R.A.(N.S.)   94,  66  S.  E. 
48,  11  A.  k  E.  Ann.  Cas.  700,  holding  property  found  concealed  in  other  prop- 
erty, unless  it  appears  to  have  been  casually  or  accidentally  placed  there,  con- 
stitutes treasure  trove. 
Abandonment  of  personal  property. ' 

Cited  in  note  in  4  L.Rj^.(N.S.)   574,  on  abandonment  of  personal  property. 
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as  AM.  REP.  581,  NIGHTINGAIiE  v.  GHAFE£,  11  R.  I.  609. 
Payment  of  note  or  other  debt  by  giving  note. 

Cited  in  Geib  v.  Reynolds,  36  Minn.  331,  28  N.  W.  923,  holding  promissory 
note  given  for  antecedent  debt  does  not  discharge  it,  unless  expressly  given  as 
absolute  payment;  Re  Burke,  25  R.  I.  302,  55  Atl.  825,  on  payment  of  debt 
by  giving  note  therefor;  Merchants'  Nat.  Bank  v.  Good,  21  W.  Va.  455,  hold- 
ing old  note  not  extinguished  by  giving  of  new  note  for  it  when  due  unless 
parties  expressly  so  agree. 

Cited  in  reference  notes  in  34  A.  R.  261;  8  A.  S.  R.  841;  9  A.  S.  R.  842;  1 
A.  S.  R.  288,  485, — on  note  given  for  antecedent  debt  as  payment. 

Distinguished  in  Merriman  v.  Social  Mfg.  Co.  12  R.  1.  175,  holding  where, 
upon  giving  of  new  notes  at  banks,  old  notes  were  surrendered  and  stamped, 
"paid"  and  new  notes  were  discounted  and  proceeds  placed  to  maker's  credit, 
who  drew  checks  for  amount  of  old  notes  on  bank,  transaction  imported  new 
loan,  proceeds  of  which  were  applied  to  payment  of  old  notes. 

Disapproved  in   Childs  v.  Pellett,   102  Mich.  558,  61  N.  W.  54,  holding  re- 
newal at  bank  is  payment. 
Creditor's  assent  to  assumption  of  debt  on  dissolution  of  partnership. 

Cited  in  notes  in  9  L.R.A.(N.S.)   81,  on  consideration  as  affecting  creditor's 
agreement  or  assent  to  assumption  of  debts  on  dissolution  of  partnership;   9 
L.R^.  (N.S.)    83,  as  to  how  creditor's  assent  to  assumption  of  debts  on  disso- 
lution of  partnership  is  indicated  or  shown. 
Right  of  creditor  to  security  of  surety. 

Cited  in  National  Bank  v.  Bigler,  83  N.  Y.  61,  holding  creditor  entitled  to 
bold  and  enforce  security  of  sureties. 
Chans®  of  debt  as  affecting  mortgage  security. 

Cited  in  note  in  85  A.  D.  468,  on  continuance  of  mortgage  as  security  not- 
withstanding changes  in  form  of  debt. 
Bights  of  surety  as  to  security. 

Cited  in  note  in  6  L.R.A.  611,  on  rights  of  mortgagee  acting  as  surety  to 
resort  to  security  before  sustaining  actual  loss. 
Remedy  of  set-off  under  statute. 

Cited  in  Gorman  v.  Keough,  22  R.  I.  47,  46  Atl.  37,  construing  earlier  sec- 
tion of  statute  as  first  step  in  giving  set-off  and  later  section  of  same  statute 
as  giving  general  extension  of  the  remedy;  Ellis  v.  First  Nat.  Bank,  22  R.  I. 
665,  48  Atl.  936,  on  demands  capable  of  set-off. 

98  AM.  REP.  538,  RE  CORLISS,  11  R.  I.  638. 

Who  are  public  officers. 

Cited  in  note  in  17  L.R.A.  248,  on  who  are  public  officers. 
Distinction  between  public  officer  and  public  employment. 

Cited  in  Atty.  Gen.  ex  rel.  Adams  v.  McCaughey,  21  R.  I.  341,  43  Atl.  646, 
on  distinction  between  public  office  and  public  employment  when  it  is  sought 
to  oust  an  incumbent  by  quo  warranto. 

Cited  in  note  in  63  A.  S.  R.  193,  on  distinction  between  office  and  employ- 
ment. 

Xlffect  of  casting  highest  number  of  votes  for  ineligible  candidate  at 
election. 

Cited  in  Shendan  v.  St.  Louis,  183  Mo.  25,  81  S.  W.  1082,  2  A.  &  E.  Ann. 
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Cas.  480;  Haggard  v.  People,  130  111.  App.  211,— holding  though  election  at 
which  ineligible  candidate  receives  highest  number  of  votes  confers  no  right 
to  office  upon  ineligible  candidate  yet  eligible  candidate  receiving  fewer  votes, 
cannot  be  declared  elected;  State  ex  rel.  Clawson  v.  Bell,  169  Ind.  161,  124 
A.  S.  R.  203,  13  L.R.A.(N.S.)  1013,  82  N.  E.  69,  holding  it  cannot  be  presumed 
electors  wilfully  or  obstinately  cast  their  votes  for  an  ineligible  candidate; 
State  ex  rel.  Doolittle  v.  Hays,  91  Miss.  755,  45  So.  728,  holding  result  of  cast- 
ing majority  of  votes  for  ineligible  candidate  is  same  as  if  there  had  been 
no  election  and  incumbent  is  entitled  to  hold  over;  People  ex  rel.  Bush  v. 
Thornton,  60  How.  Pr.  457,  holding  where  a  person's  election  to  office  of  judge 
was  invalidated  by  illegal  promises  to  voters,  minority  candidate  was  not  en- 
titled to  office. 

Cited  in  notes  in  124  A.  S.  R.  211,  on  effect  of  election  where  candidate  re- 
ceiving a  majority  of  votes  is  ineligible;  124  A.  S.  R.  214,  on  election  of  op- 
posing candidate  where  candidate  receiving  majority  of  votes  is  ineligible. 

Distinguished  in  Gill  v.  Pawtucket,  18  R.  I.  281,  27  Atl.  506,  holding  differ- 
ent question  is  presented  when  it  is  averred  electors  knew  of  fact  creating  dis- 
qualification. 
Eligibility  of  person  elected  to  office  at  date  of  election. 

Cited  in  note  in  124  A.  S.  R.  219,  as  to  whether  eligibility  of  person  elected 
to  office  must  exist  at  date  of  election. 
Qnaliflcation  of  officer  after  election. 

Cited  in  reference  note  in  34  A.  S.  R.  120,  on  qualification  of  officer  after 
election. 

Meaning  of  word  "Ineligible.** 

Distinguished  in  Demaree  v.  Scates,  50  Kan.  275,  34  A.  S.  R.  113,  20  L.R.A. 
97  32  Pac.  1123,  construing  "eligible*'  to  mean  ^'legally  qualified  to  hold  of- 
fice." 

What  offices  are  Incompatible. 

Cited  in  reference  note  in  15  A.  S.  R.  708,  on  what  offices  are  incompatible. 

Cited  in  note  in  86  A.  S.  R.  589,  on  incompatibility  between  offices  under 
statutes  and  constitutions. 
Effect  of  voting  for  person  for  Incompatible  offices. 

Cited  in  note  in  12  L.R.A.  125,  on  effect  of  voting  for  same  person  for  in- 
compatible offices. 

S3   AM.  REP.    545,  DAVIS  v.   MONTGOMERY,    51    ALA.    189. 
Liability  of  city  for  failure  to  prevent  or  abate  nuisances. 

Cited  in  Dalton  v.  Wilson,  118  Ga.  100,  98  A.  S.  R.  101,  44  S.  E.  830;  James 
V.  Harrodsburg,  85  Ky.  191,  7  A.  S.  R.  589,  3  S.  W.  135;  Kiley  v.  Kansas,  87 
Mo.  103,  56  A.  R.  443, — holding  city  not  liable  for  injury  resulting  from  failure 
to  abate  a  nuisance  on  private  property;  Arnold  v.  Stanford,  113  Ky.  852,  69  S.  W. 
726,  holding  city  not  liable  for  failure  to  enact  and  enforce  ordinances  to  pre- 
vent nuisances;  Henkel  v.  Detroit,  49  Mich.  249,  43  A.  R.  464,  13  N.  W.  611. 
holding  that  no  action  will  lie  against  city  for  permitting  partial  obstruction 
of  street  at  and  adjoining  a  public  market;  Tarbutton  v.  Tenville,  110  Ga.  90, 
35  S.  E.  282;  Jones  v.  Williamsburg,  97  Va.  722,  47  L.RjV.  294,  34  S.  E.  883,— 
holding  city  not  liable  to  person  injured  by  bicycle  ridden  on  sidewalk,  though 
city  had  failed  to  prohibit  such  use  of  the  sidewalks. 

Cited  in  notes  in  15  A.  S.  R.  849,  on  liability  of  municipal  corporation  for 


Digitized  by 


Google 


426  NOTES  ON  AMERICAN  REPORTS.  [638-555 

maintaiuing  a  nuisaucc;  30  A.  S.  R.  397,  on  liability  of  municipality  for  nui- 
sance created  by  its  act  or  neglect. 
—  For   negligence  in  fire  protection. 

Cited  in  Edgerly  v.  Concord,  62  N.  H.  8,  13  A.  S.  R.  533,  holding  city  not  lia- 
ble for  injury  resulting  from  negligence  of  employees  of  its  fire  department; 
Robinson  v.  Evansville,  87  Ind.  334,  44  A.  R.  770,  holding  city  not  liable  for 
"Cf?J*gcnce  of  its  fire  department  in  failing  to  put  out  a  fire;  Mendel  v.  Wheeling, 
28  W.  Va.  233,  57  A.  R,  664,  holding  city  not  liable  for  loss  by  fire  caused  by 
negligent  nonrepair  of  water  supply  pipe,  though  city  owned  the  water  works 
and  charged  water  rents  from  consumers. 
Existing  law  as  part  of  contract. 

Cited  in  Hill  v.  Brown,  144  N.  C.  117,  56  S.  E.  693,  holding  that  a  subsequent 
over-ruling  of  a  decision  of  the  supreme  court  will  not  affect  a  contract  entered 
into  under  the  original  decision. 

23   AM.  REP.   552,   NEW  YORK  &  A.   CONTRACTING  CO.  ▼.  SELMA 

SAV.  BANK,   51   ALA.  305. 
Effect  of  notice  to  agent  or  partner. 

Cited  in  New  York  &  A.  Contracting  Co.  v.  Meyer,  51  Ala.  325,  holding  that 
where  check  is  drawn  by  a  partnership  upon  one  partner  individually,  no  notice 
of  dishonor  is  necessary;  Renfro  v.  Adams,  62  Ala.  302,  holding  that  notice  to 
one  member  of  a  partnership  is  notice  to  all;  Central  R.  Co.  v.  Joseph,  125  Ala. 
313,  28  So.  35,  holding  that  knowledge  of  agent  does  not  bind  principal  unless 
obtained  in  scope  of  employment;  Robinson  v.  Aird,  43  Fla.  30,  29  So.  633,  hold- 
ing that  where  notice  is  given  to  one  as  agent  his  authority  to  receive  such 
notice  must  be  shown;  American  Exch.  Nat.  Bank  v.  American  Hotel  Victoria 
Co.  103  App.  Div.  372,  92  N.  Y.  Supp.  1006,  on  sufficiency  of  notice  of  protest 
where  party  is  absent  and  notice  left  at  place  of  business  or  residence. 

23  AM.  REP.  555,  GRAVES  v.  FLOWERS,  51  AliA.  402. 
Right  and  liabilities  of  administrator  de  bonis  non. 

Cited  in  notes  in  24  A.  D.  390,  on  liabilities  of  administrators  de  bonis  non; 
40  LJR.A.  33,  on  property  remaining  in  specie  or  uuadministered  passing  to  ad- 
ministrator de  bonis  non. 
Judgment  against  executor  or  administrator  as  affecting  his  successor. 

Cited  in  Bobo  v.  Gunnels,  92  Ala.  601,  8  So.  797,  holding  that  judgment  against 
an  administrator  cannot  be  revived  against  administrator  de  bonis  non  who  suc- 
ceeds him;  Brothers  v.  Gunnels,  110  Ala.  436,  18  So.  3,  holding  judgment  against 
administrator  not  binding  on  administrator  de  bonis  non  who  succeeds  him; 
Passmore  v.  Ellington,  122  Ala.  559,  26  So.  144,  holding  that  an  administrator 
de  bonis  non  is  not  a  party  to  a  suit  against  his  predecessor  as  administrator. 

Cited  in  reference  note  in  8  A.  S.  R.  306t«  on  binding  effect  of  judgment  against 
administrator  on  successor  de  bonis  non. 

Cited  in  note  in  108  A.  S.  R.  431,  as  to  when  administrators  de  bonis  non  are 
bound  by  and  may  take  advantage  of  proceedings  for  or  against  or  acts  done 
by  their  predecessors  in  office. 

Distinguished  in  Martin  v.  Ellerbee,  70  Ala.  326,  holding  judgment  against 
administrator  admissible  as  evidence  in  suit  against  administrator  de  bonis  non. 
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28  AM.  REP.  550,  EX  PARTE  HARRIS,  52  ALA.  87. 
When  mandamus  will  lie. 

Cited  in  Ex  parte  Shaudies,  66  Ala.  134,  holding  that  mandamns  wiU  not 
lie  to  compel  judicial  officer  to  perform  any  act  not  partly  ministerial;  Dunbar 
V.  Frazer,  78  Ala.  539,  holding  that  mandamus  will  not  lie  to  review  action  of 
probate  judge  in  refusing  to  grant  liquor  license;  Taylor  v.  Kolb,  100  Ala.  603. 
13  So.  779,  holding  that  mandamus  will  not  lie  to  compel  judge  of  probate,  sher- 
iff and  clerk  to  appoint  inspectors  of  elections;  Ex  parte  Campbell,  130  Ala.  171, 
30  So.  385,  holding  that  mandamus  will  not  lie  to  control  or  correct  action  by  a 
lower  court;  Goodwyn  v.  Sherer,  145  Ala.  501,  40  So.  279,  holding  that  mandamus 
will  not  lie  to  compel  action  where  act  involves  decision  of  title  to  an  office; 
Caffrey  v.  Caffrey,  28  Pa.  Super.  Ct.  22,  holding  that  mandamus  will  not  lie  to 
obtain  possession  of  an  office  held  by  a  de  facto  incumbent. 

Cited  in  notes  in  89  A.  D.  732;  98  A.  S.  R.  885,— on  mandamus  to  try  title  to 
public  office. 
—  To  approve  bonds. 

Cited  in  Beebe  v.  Robinson,  62  Ala.  66,  holding  that  mandamus  will  not  lie 
to  compel  approval  of  a  bond;  McDuffie  v.  Cook,  65  Ala.  430;  Mobile  Mut.  InB. 
Co.  V.  Cleveland,  76  Ala.  321,— holding  action  of  circuit  court  in  refusing  to 
approve  bond  not  reviewable  by  mandamus;  Shotwell  ▼.  Covington,  69  Miss. 
735,  12  So.  260,  holding  that  act  of  county  board  in  approving  or  disapproving 
official  bonds  is  not  subject  to  revision  by  mandamus;  Ex  parte  Boothe,  64  Ala. 
312,  on  same  point. 

Cited  in  reference  note  in  1  A.  S.  R.  116,  on  mandamus  to  compel  approval 
of  official  bond. 

Cited  in  note  in  89  A.  D.  735,  on  mandamus  to  compel  approval  of  bond. 
Quo  warranto  to  decide  validity  of  election. 

Distinguished  in  Parks  v.  State,  100  Ala.  634,  holding  that  validity  of  elec- 
tion cannot  be  tested  by  proceedings  under  writ  of  quo  warranto. 

What  are  Judicial  acts. 

Cited  in  Knox  Coimty  v.  Johnson,  124  Ind.  145,  19  A.  S.  R.  88,  7  L.R.A.  684,  24 
N.  E  148,  holding  that  rejection  of  official  bond  is  a  judicial  act;  Scott  v.  Ryan, 
115  Ala.  587,  22  So.  284,  holding  that  sheriff's  action,  in  fixing  penalty  of  bond 
taken  by  him  in  his  official  capacity,  is  judicial  and  he  is  not  civilly  liable  there- 
for; Thompson  v.  Holt,  52  Ala.  491,  holding  that  action  of  judge  in  requiring  and 
passing  upon  additional  bond  is  judicial  and  final  unless  reversed  upon  appeal. 

23  AM.  REP.  565,  DICKINSON  v.  FRISBEE,  52  AIjA.  165. 

Statute  of  frauds  as  affecting  contracts  not  to  be  performed  within  year. 

Cited  in  Horton  v.  Wollner,  71  Ala.  452,  holding  letters  insufficient  which 
did  not  state  salary  for  year's  service  to  begin  two  days  in  future:  Smith  v. 
Pritchett,  98  Ala.  649,  13  So.  569,  holding  that  oral  contract  for  one  year  begin- 
ning the  day  after  the  contract  is  made  is  not  void  under  the  statute  of  frauds; 
Conway  v.  Mitchell,  97  Wis.  290,  72  N.  W.  752,  holding  that  if  parties  do  not 
contemplate  the  completion  of  a  parol  contract  within  a  year  it  is  within  tlie 
statute  of  frauds  though  it  might  have  been  completed  within  that  time. 

Cited  in  notes  in  93  A.  D.  89;  1  A.  S.  R.  469;  41  L.  ed.  U.  S.  496;  6  E.  R.  C. 
305, — on  agreements  not  to  be  performed  within  a  year  within  meaning  of  stat- 
ute of  frauds;  43  A.  R.  42,  on  applicability  of  statute  of  frauds  to  contract  for 
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year's  services  to  begin  later;  2  L.RJ^.(N.S.)   738,  on  validity  of  oral  contract 
for  a  year  to  commence  in  the  future. 

Disapproved  in  Levison  v.  Stix,  10  Daly,  229;  Billington  v.  Cahill,  51  Hun,  132. 
4  N.  Y.  Supp.  660, — holding  parol  contract  for  employment  for  one  year  beginning 
the  day  after  contract  is  made,  void  under  statute  of  frauds. 
Contracts  to  be  performed  within  year. 

Cited  in  note  in  17  E.  R.  C.  185,  on  what  are  contracts  to  be  performed  within 
a  year  within  statute  of  frauds. 
Coniputatlon  of  time. 

Cited  in  Boyett  v.  Frankfort  Chair  Co.  152  Ala.  317,  44  So.  546,  holding  that 
in  computing  time  under  §  11  of  Code  day  of  rendition  of  decree  must  be  excluded. 

tZ  AM.  REP.  567,  EX  PARTE  STATE,  52  ALA.  281. 
Right  to  sue  the  state. 

Cited  in  Alabama  Industrial  School  v.  Addler,  144  Ala.  555,  113  A.  S.  R.  58,  42 
So.  116,  holding  that  state  cannot  be  sued  and  that  legislature  has  no  power  to 
waive  the  constitutional  provision  whereby  such  suit  is  prohibited;  State  ex 
rel.  Hart  v.  Burke,  33  La.  Ann.  498,  holding  that  state  courts  have  no  power  to 
enforce  payment  of  a  debt  by  the  state  contrary  to  a  provision  of  its  constitu- 
tion though  such  debt  may  have  been  enforceable  at  time  it  was  contracted; 
South  &  North  Ala.  R.  Co.  v.  State,  63  Ala.  G37 ;  Wheeler  v.  State  Public  Schools, 
137  Mich.  291,  100  N.  W.  394,— holding  that  state  has  power  to  repeal  statute 
permitting  it  to  be  sued  and  such  repeal  abates  pending  suits  and  prevents  suits 
on  existing  contracts;  Com.  v.  Jolly,  15  Pa.  Dist.  R.  305;  Thomson  v.  Baker,  90 
Tex.  163,  38  S.  W.  21,— on  the  same  point;  Coleman  v.  Eutaw,  157  Ala.  327,  47 
So.  703,  to  point  that  constitutional  provision  that  "suits  might  be  brought 
against  state  in  such  courts  as  may  be  provided  by  law^'  was  not  mandatory. 

23  AM.  REP.  575,  GORDON  ▼.  STATE,  52  ALA.  SOS. 
Guilty  Intent  as  element  of  crime. 

Cited  in  note  in  8  E.  R.  C.  47,  on  necessity  of  guilty  intent  to  make  act  crime. 
Scienter  as  element  of  crime. 

Cited  in  Adler  v.  State,  55  Ala.  16,  holding  that  one  connot  be  convicted  for 
selling  liquor  to  a  minor  if  he  honestly  believed  the  minor  to  l)e  of  age  at  time 
of  making  such  sale;  Dotson  v.  State,  62  Ala.  141,  34  A.  R.  2,  holding  that  where 
ignorance  of  facts  is  set  up  as  defense  to  crime  involving  intent,  the  question 
whether  such  ignorance  is  honest  and  without  negligence  is  for  the  jury. 
•»In  illegal  voting. 

Cited  in  Carter  v.  State,  55  Ala.  181,  holding  that  minor  cannot  be  convicted 
of  illegal  voting  if  he  honestly  believed  himself  of  age  at  the  time;  State  v. 
Sayre,  129  Iowa,  122,  113  A.  S.  R.  452,  3  L.R.A.(N.S.)  456,  105  N.  W.  387, 
holding  that  one  cannot  be  convicted  of  wilful  illegal  voting  unless  he  had  knowl- 
edge of  the  disqualification. 

Distinguished  in  Gandy  v.  State,  82  Ala.  61,  2  So.  465,  holding  that  ignorance 
of  disqualification  is  no  defense  to  charge  of  illegal  voting  where  the  disqualifica- 
tion is  purely  a  question  of  law. 
Indictment  for  illegal  voting. 

Cited  in  People  v.  Neil,  91  Cal.  465,  27  Pac.  760,  holding  that  indictment 
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charging  one  with  voting  fraudulently  where  he  was  not  entitled  to  vote  must 
set  out  the  disqualification  relied  upon. 

28  AM.  REP.   578,   SOUTH  A  NORTH  AIxA.  R.  CO.  r.   HKNIjEIN,   h% 

AliA.    606. 
Putles  and   liabilities  of  carriers  of  live   stock. 

Cited  in  Covington  Stock- Yards  Co.  v.  Keith,  ISO  U.  S.  128,  36  L.  ed.  73,  11 
Sup.  Ct.  Rep.  461,  holding  that  common  carrier  of  live  stock  must  provide  rea- 
sonable means  for  receiving  and  transporting  such  stock. 

Cited  in  notes  in  67  A.  D.  209,  on  liability  of  carriers  of  animals;  63  A.  S.  R. 
549,  on  respective  duties  of  carriers  and  shippers  of  live  stock;  63  A.  S.  R.  562, 
on  duty  of  general  supervision  of  live  stock  during  transportation;  130  Am.  St. 
Rep.  441,  453,  on  carrier's  liability  for  loss  of,  or  injury  to,  livestock;  2  LJI.A. 
75,  on  duties  and  obligations  of  carriers  of  live  stock. 
Railroad  as  common  carrier  of  live  stock. 

Cited  in  Maslin  v.  Baltimore  &  O.  R.  Co.  14  W.  Va.  180,  35  A.  R.  748;  Ayres 
V.  Chicago  k  N.  W.  R.  Co.  71  Wis.  372,  6  A.  S.  R.  220,  37  N.  W.  432,— holding 
railroad  to  be  common  carrier  of  live  stock 
Right  of  carrier  to  limit  Its  liability  by  contract. 

Cited  in  Louisville  A  N.  R,  Co.  v.  Meyer,  78  Ala.  597,  holding  shipper  not 
bound  by  stipulation  in  bill  of  lading  limiting  carrier's  liability  to  loss  on  its 
own  road,  where  such  stipulation  was  not  brought  to  shipper's  notice;  Louis- 
ville &  N.  R.  Co.  V.  Grant,  99  Ala.  325,  13  So.  599,  holding  that  common  carrier 
of  live  stock  cannot  stipulate  against  liability  for  loss  caused  by  its  wilful  neg- 
ligence; I.  &  G.  N.  R.  Co.  V.  Watt,  2  Tex.  App.  Civ.  Cas.  (Willson)  686,  holding 
that  common  carrier  may  by  contract  limit  its  common  law  liability;  Central 
R.  &  Bkg.  Co.  V.  Smitha,  85  Ala.  47,  4  So.  708;  Lewis  v.  Pennsylvania  R.  Co.  70 
N.  J.  L.  132,  56  All.  128,  1  A.  &  E.  Ann.  Cas.  156,— holding  carrier  not  liable 
for  loss  from  failure  to  feed  and  water  stock  where  contract  provided  that  ship- 
per should  take  care  of,  feed  and  water  the  stock  en  route;  Inman  v.  Seaboard  Air 
Line  R.  Co.  159  Fed.  960,  holding  that  stipulations  for  exemption  from  liability 
must  be  just  and  reasonable  and  question  of  reasonableness  is  for  the  court  and 
burden  of  proof  upK>n  the  carrier;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Harmon,  17  111. 
App.  640,  on  right  of  common  carrier  to  stipulate  for  partial  exemption  from 
liability. 

Cited  in  reference  notes  in  1  A.  S.  R.  728,  on  extent  of  carrier's  right  to  limit 
liability  in  carriage  of  animals  in  consideration  of  reduced  rate  of  freight;  13 
A.  S.  R.  783,  on  validity  of  contract  with  shipper  limiting  carrier's  liability. 

Cited  in  notes  in  88  A.  S.  R.  92,  93,  on  reasonableness  of  limitation  of  car- 
rier's liability;  88  A.  S.  R.  104,  on  exemptions  from  liability  for  losses  caused 
by  negligence  of  carrier  or  his  servants;  67  A.  D.  213,  on  limitation  of  liability 
of  carriers  of  animals  by  contract;  42  L.  ed.  U.  S.  688,  on  validity  of  contracts 
exempting  carriers  from  liability  for  their  own  negligence  or  that  of  their  serv- 
ants; 7  L.R.A.  216,  on  right  of  carrier  of  goods  to  limit  liability  by  contract. 

Distinguished  in  Southern  Exp.  Co.  v.  Owens,  146  Ala.  412,  119  A.  S.  R.  41, 
8  L.R.A.(N.S.)  369,  41  So.  752,  9  A.  A  E.  Ann.  Cas.  1143,  holding  that  common 
carrier  cannot  by  contract  limit  its  liability  for  negligence. 

Disapproved  in  Louisville  &  N.  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311, 
holding  that  carrier  cannot  by  contract  limit  its  liability  for  negligence. 
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—  By  flztng  ▼aluation. 

Cited  in  Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct. 
Rep.  151;  Louisville  &  N.  R.  Co.  v.  Sherrod,  84  Ala.  178,  4  So.  29;  Western  R. 
Co.  V.  Harwell,  91  Ala.  S40,  8  So.  140;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Weakley, 
60  Ark.  397,  7  A.  S.  R.  104,  8  S.  W.  34;  Pacific  Exp.  Co.  v.  Foley,  46  Kan.  457, 
26  A.  S.  R.  107,  12  L.RA.  799,  26  Pac.  665;  Ullman  v.  Chicago  &  N.  W.  R.  Co. 
112  Wis.  150,  88  A.  S.  R.  949,  56  L.R.A.  246,  88  N.  W.  41,— holding  that  carrier 
may  limit  its  liability  by  contract  fixing  maximum  value  of  property  in  case  of 
loss;  Alair  v  Northern  P.  R.  Co.  53  Minn.  160,  39  A.  S.  R.  588,  19  L.R.A.  764, 
64  N.  W.  1072,  holding  the  same  though  loss  occur  through  negligence  of  the 
carrier;  South  &  North  Ala,  R.  Co.  v.  Henlein,  56  Ala.  368,  holding  that  carrier 
may  stipulate  maximum  valuation  of  live  stock  in  case  of  loss,  and  such  stipu- 
lation is  binding  upon  a  shipper  who  thereby  obtains  reduced  rates  and  free  pas- 
sage for  himself;  Louisville  &  N.  R.  Co.  v.  Oden,  80  Ala.  38,  holding  that  car- 
rier may  stipulate  that  in  case  of  loss  the  valuation  shall  be  value  at  time  and 
place  of  shipment;  Winslow  Bros.  &  Co.  v.  Atlantic  Coast  Line  R.  Co.  151  N. 
C.  250,  65  S.  £.  965,  holding  that  agreement  in  bill  of  lading  for  shipment  of 
livestock  limiting  value  not  to  exceed  9100  per  head  in  consideration  of  less 
freight  rate  is  valid. 

Cited  in  notes  in  88  A.  S.  R.  106,  109,  on  carrier's  right  to  limit  value  of 
property  lost  by  negligence;  12  L.R.A.  800,  on  effect  on  carrier's  liability  of 
-valuation  fixed  in  bill  of  lading;  14  L.R.A.  434,  on  carrier's  power  to  limit 
Amount  of  liability  in  cases  of  negligence. 

Doubted  in  Southern  R.  Co.  v.  Jones,  132  Ala.  437,  31  So.  501,  holding  that 
contract  fixing  maximum  valuation  in  case  of  loss  will  not  be  sustained  where 
«uch  valuation  is  unreasonably  less  than  actual  value. 
•Carrier's  liability  as  insurer. 

Cited  in  Church  v.  Chicago,  B.  &  Q.  R.  Co.  81  Neb.  615,  116  N.  W.  520,  holding 
carrier's  goods  liable  as  insurer  for  safe  delivery  to  consignee. 

Cited  in  note  in  18  L.R.A.(N.S.)  91,  as  to  whether  carrier  is  an  insurer  of  live 
rfltock  transported. 

Burden  of  proof  and  presumptions  in  aetlon  for  loss  by  negligence  of 
carrier. 

Cited  in  South  &  North  Ala.  R.  Co.  v.  Wilson,  78  Ala.  587;  Louisville  &  N.  R. 
•Co.  V.  Touart,  97  Ala.  614,  11  So.  756:  LouisvilU»  &  N.  R.  Co.  v.  Cowherd,  120 
Ala.  61,  23  So.  793;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Parker,  123  Ala.  683,  27  So. 
323;  Ryan  v.  Missouri,  K.  &  T.  R.  Co.  65  T'^x.  13,  57  A.  R.  589,— holding  that 
where  loss  or  injury  to  goods  being  transported  is  shown  burden  is  upon  carrier 
to  overcome  presumption  of  negligence;  Louisville  &  N.  P.  Co.  v.  Oden,  80  Ala. 
38,  on  same  point;  Alabama  G.  S.  R.  Co.  v.  Little,  71  Ala.  611,  holding  nonde- 
livery within  reasonable  time  makes  prima  facie  case  of  loss  by  negligence;  Grey 
V.  Mobile  Trade  Co.  55  Ala.  387,  28  A.  R.  729;  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Johnston,  75  Ala.  696,  61  A.  R.  489, — ^holding  that  burden  is  upon  carrier,  who 
alleges  special  contract,  to  bring  himself  within  its  exceptions  and  to  show  ab- 
sence of  negligence;  McCarthy  v.  Louisville  &  N.  R.  Co.  102  Ala.  193,  48  A.  S. 
R,  29,  14  So.  370,  on  contributory  negligence  of  shipper  as  defense  to  action 
against  currier  for  loss  of  goods. 

Cited  in  notes  in  88  A.  S.  R.  123,  on  burden  of  proof  as  to  negligence  of  car- 
rier where  liability  has  been  limited;  17  L.R.A.  340,  on  burden  of  proof  of  cause 
-of  injury  to  live  stock  during  transportation. 
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Evidence  of  agency. 

Cited  in  Tennessee  River  Transp.  Co.  v.  Kavanaugh  Bros.  101  Ala.  1,  13  So. 
283,  holding  that  agency  may  be  shown  by  evidence  of  acts  and  conduct  of  the 
parties  in  matters  not  connected  with  issue  on  trial. 
Authority  of  agent  as  Jury  question. 

Cited  in  Buist  v.  Guice,  96  Ala.  255,  11  So.  280;  Syndicate  Ins.  Co.  ▼.  Catchings, 
104  Ala.  176,  16  So.  46;  Birmingham  Mineral  R.  Co.  v.  Tennessee  Coal,  Iron 
&  R,  Co.  127  Ala.  137,  28  So.  679;  Robinson  v.  Greene,  148  Ala.  434,  43  So.  797,— 
holding  that  where  extent  of  authority  of  agent  rests  in  parol  and  is  in  dispute, 
it  is  a  question  for  the  jury. 

28  AM.  REP.  500,  WHiLIAMS  ▼.  STATE,  43  TISX.  18S. 
Admissibility  of  evidence  of  flight  of  accused  in  criminal  cases. 

Cited  in  note  in  97  A.  S.  R.  784,  on  admissibility  of  evidence  of  flight. 

Overruled  in  Blake  v.  State,  3  Tex.  App.  581;  Hardin  v.  State,  4  Tex.  App. 
355, — holding  that  state  may  introduce  evidence  to  show  that  accused  fled  after 
the  commission  of  the  offense;  Hart  v.  State,  22  Tex.  App.  563,  3  S.  W.  741, 
holding  evidence  of  flight  and  forfeiture  of  bail  bond  admissible  in  all  cases. 

S8  AM.  REP.  503,  EUilOTT  r.  BOOTH,  44  TEX.  180. 
Effect  of  discharge  in  bankruptcy  upon  liens  against  bankrupt's  real 
estate. 

Cited  in  French  v.  Pyron,  2  Posey  Unrep.  Cas.  (Tex.)  720;  Boone  v.  Revis,  44 
Tex.  384,  holding  that  creditor  whose  claim  is  secured  by  lien  on  real  estate 
may  enforce  his  lien  though  debtor  has  been  discharged  in  bankruptcy  and  his 
claim  was  not  presented  and  proven  against  the  bankrupt's  estate;  Gillett  v. 
McCarthy,  23  Kan.  668;  Hancock  v.  Henderson,  45  Tex.  479,— holding  that  dis- 
charge in  bankruptcy  will  not  prevent  enforcement  of  a  lien  acquired  prior 
thereto  by  attachment  or  otherwise;  Jackson  v.  Elliott,  49  Tex.  62..  holding  that 
discharge  in  bankruptcy  does  not  prevent  enforcement  of  vendor's  lien  against 
land,  which  bankrupt  had  conveyed  subject  to  the  lien;  Spring  v.  Eisenach,  51 
Tex.  432,  holding  title  of  purchaser  under  judgment,  whose  sheriiTs  deed  is  on 
record,  not  affected  by  sale  by  order  of  bankrupt  court  under  a  senior  judgment 
lien,  where  such  purchaser  was  not  a  party  to  the  proceedings;  Bassett  v.  Proet- 
zel,  53  Tex.  569,  holding  that  discharge  in  bankruptcy  does  not  prevent  enforce- 
ment of  a  judgment  lien  against  property  to  which  debtor  had  conveyed  his  inter- 
est subject  to  the  lien;  Love  v.  McGill,  41  Tex.  av.  App.  471,  91  S.  W.  246,  hold- 
ing that  discharge  of  husband  in  bankruptcy  does  not  release  wife's  separate  es- 
tate from  liability  for  a  valid  judgment  against  the  husband  and  wife  prior  to  the 
bankruptcy;  Pinkard  v.  Willis,  24  Tex.  Civ.  App.  69,  57  S.  W.  891,  holding  that 
discharge  in  bankruptcy  does  not  release  sureties  on  a  claimant's  bond  given  by 
bankrupt  to  recover  goods  levied  upon  prior  to  the  bankruptcy;  .Wallace  v. 
Bogel,  62  Tex.  636,  on  effect  of  bankruptcy  proceedings  after  state  court  has 
acquired  jurisdiction  by  attachment. 

28  AM.  REP.  600,  TYLOR  v.  THOBfPSON,   44  Tex.  407. 

Rights  of  nonresident  creditor  to  share  in  assets  of  insolvent  debtor. 

Cited  in  Cowen  v.  Failey,  149  Ind.  382,  49  N.  E.  270,  holding  that  creditors 
in  other  states  are  entitled  to  share  in  assets  equally  with  resident  creditors 
and  must  account  for  any  dividends  received  out  of  assets  in  his  own  jurisdiction. 
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Payment  of  debts  by  ancillary  administrators. 

Cited  in  note  in  36  A.  D.  488,  on  payment  of  debts  by  ancillary  administrators. 

«  AM.  REP.  602,  WIIiSON  ▼.  STATE,  45  TEX.  76. 
Offenses  conmiltted  in  one  transaction. 

Cited  in  United  States  v.  Scott,  74  Fed.  213,  holding  that  single  count  in 
indictment  may  charge  as  a  single  offense  a  transaction  which  involves  simi- 
lar violations  of  law  with  different  persons;  State  v.  Nash,  86  N.  C.  650,  41 
A.  R.  472  (dissenting  opinion),  on  assault  upon  several  persons  at  the  same 
time  as  constituting  a  single  offense. 

Cited  in  note  in  31  L.R.A.(N.S.)  724,  on  right  to  convict  for  several  offenses 
growing  out  of  same   facts. 
Single  or  multiple  larceny. 

Cited  in  State  v.  Congrove,  109  Iowa,  66,  80  N.  W.  227;  State  v.  Mjelde,  29 
Mont.  490,  75  Pac  87;  Addison  v.  State,  3  Tex.  App.  40;  Hudson  v.  State, 
9  Tex.  App.  151,  35  A.  R.  732;  Ackerman  v.  SUte,  7  Wyo.  504,  64  Pac.  228,— 
holding  that  where  property  belonging  to  different  persons  is  taken  at  one 
time  it  constitutes  only  one  offense;  Willis  v.  State,  24  Tex.  App.  586,  6  S. 
W.  857,  on  same  point. 

Cited  in  reference  notes  in  36  A.  R.  106,  on  larceny  of  goods  of  several  at 
the  same  time  as  single  offense;  54  A.  S.  R.  879,  on  theft  of  several  articles. 

Cited  in  note  in  41  A.  R.  476,  as  to  whether  criminal  acts  of  similar  nature 
done  simultaneously  or  nearly  so  constitute  independent  crimes. 

Distinguished  in  State  v.  Maggard,  160  Mo.  469,  83  A.  S.  R.  483,  61  S.  W. 
184,  holding  that  where  property  of  different  persons  is  kept  separately  the 
taking  thereof,  though  in  quick  succession  of  time,  constitutes  separate  of- 
fenses. 

Disapproved  in  Phillips  v.  State,  85  Tenn.  551,  3  S.  W.  434,  holding  that 
the  taking  of  different  articles  belonging  to  different  persons  constitutes  sepa- 
rate offenses  though  taken  at  the  same  time  from  the  same  room. 
Identity  of  offense  under  plea  of  former  Jeopardy  when  arising  from 
same  act. 

Cited  in  State  v.  Colgate,  31  Kan.  511,  37  A.  R.  507,  3  Pac.  346,  holding  that 
acquittal  of  charge  of  burning  mill  is  a  bar  to  prosecution  for  burning  books 
of  account  which  were  destroyed  with  the  mill;  State  v.  Kieffer,  17  S.  D.  67, 
95  N.  W.  289,  holding  acquittal  of  theft  of  one  animal  to  be  bar  to  prosecu- 
tion for  theft  of  others  alleged  to  have  been  taken  at  the  same  time  though  be- 
longing to  different  owner;  Lewis  v.  State,  1  Tex.  App.  323,  holding  that  con- 
viction of  assault  with  intent  to  murder  is  no  bar  to  prosecution  for  threat  to 
kill  arising  out  of  the  same  incident;  Quitzow  v.  State,  1  Tex.  App.  47,  28  A. 
R.  396,  holding  that  conviction  for  theft  of  a  horse  is  a  bar  to  prosecution  for 
theft  of  saddle  and  bridle  taken  at  the  same  time;  Sanders  v.  State,  55  Ark. 
365,  on  same  point;  Parchman  v.  State,  2  Tex.  App.  228,  28  A.  R.  435,  hold- 
ing jeopardy  under  indictment  for  stealing  a  horse  from  J.  Franks  no  defense 
to  trial  under  indictment  for  stealing  a  horse  from  J.  Frank;  Simco  v.  State, 
9  Tex.  App.  338,  on  prosecution  for  theft  of  one  of  a  number  of  things  taken 
at  the  same  time  as  bar  to  prosecution  for  the  taking  of  the  others;  Hirsh- 
ficld  V.  State,  11  Tex.  App.  207,  holding  that  a  person  can  not  be  twice  put  in 
jeopardy  for  the  same  criminal  act  though  it  may  constitute  either  of  two  of- 
fenses; Adams  v.  State,  16  Tex.  App.  162,  holding  that  one  convicted  of  illegal 
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branding  of  one  animal  can  not  be  tried  for  the  branding  of  another  at  the  same 
time,  though  it  belonged  to  another  owner;  Wright  v.  State,  17  Tex.  App.  152, 
holding  that  where  one  is  accused  of  stealing  cattle  belonging  to  two  different 
persons  at  one  time,  and  is  acquitted  of  stealing  from  one,  he  may  nevertheless 
be  tried  for  stealing  from  the  other;  Cornelius  v.  State,  54  Tex.  Crim.  Rep.  173, 
112  S.  W.  1050  {dissenting  opinion),  on  conviction  or  acquittal  of  theft  of  one 
of  several  articles  belonging  to  different  persons  stolen  at  same  time  and  place 
as  former  conviction  or  acquittal. 

Cited  in  notes  in  58  A.  D.  539,  on  question  that  same  offense  cannot  be  split 
and  prosecuted  twice;   92  A.  S.  R.  117,  on  plea  of  former  jeopardy  in  case  of 
larceny  of  several  articles. 
—  A«  court  or  Jury  question. 

Cited  in  Cook  v.  State,  43  Tex.  Crim.  Rep.  182,  96  A.  S.  R-  854,  63  S.  W. 
872,  holding  that  where  two  persons  were  assaulted,  one  being  killed,  in  one 
transaction,  and  accused  is  acquitted  in  one  case,  his  plea  of  former  jeopardy 
must  be  submitted  to  the  jury  upon  question  of  identity  of  the  transaction; 
Pritchford  v.  State,  2  Tex.  App.  69,  holding  trial  before  justice  of  the  peace 
for  assault  and  battery  to  be  no  defense  to  trial  under  indictment  for  aggra- 
vated assault  where  jury  found  plea  of  former  jeopardy  nbt  true;  Preston  v. 
Stato,  41  Tex.  Crim.  Rep.  310,  54  S.  W.  127;  Wright  v.  State,  37  Tex.  Crim. 
Rep.  627,  40  S.  W.  491, -^holding  that  court  may  strike  out  plea  of  former 
jeopardy  where  offenses  charged  are  so  diverse  as  not  to  admit  of  proof  of 
identity. 
Pleas  autrefois,  acquit  and  convict. 

Cited  in  note  in  58  A.  D.  548,  on  distinction  between  pleas  of  autrefois,  ac- 
quit and  convict. 

Burden  of  proof  as  to  consent  of  owner  In  prosecution  for  the  taking 
of  property. 

Disapproved  in  State  v.  Rathbone,  8  Idaho.  161,  67  Pac.  186,  holding  that  con- 
sent of  owner  is  a  matter  of  defense  and  non-consent  need  not  be  alleged  and 
proven  by  prosecution. 
Manner  of  proving  nonconsent  as  element  in  crime. 

Cited  in  State  v.  Bjelkstrom,  20  S.  D.  1,  104  N.  W.  481;  Rains  v.  State, 
7  Tex.  App.  688;  Sheckles  v.  State,  9  Tex.  App.  321;  Spruill  v.  State,  10  Tex. 
App.  695;  Wilson  v.  State,  12  Tex.  App.  481;  Mackey  v.  State,  20  Tex.  App. 
003,  holding  that  want  of  consent  of  owner  to  the  taking  of  his  property  may 
be  established  by  circumstantial  evidence;  Clayton  v.  State,  15  Tex.  App.  348, 
holding  that  non-consent  of  owner  may  be  proven  by  circumstantial  evidence 
where  direct  testimony  cannot  be  produced  by  exercise  of  due  diligence;  Porter 
V.  State,  1  Tex.  App.  394,  holding  that  an  assault  can  not  be  proven  by  circum- 
stantial evidence  without  accounting  for  non-production  of  direct  testimony  of 
the   party  assaulted. 

Distinguished  in  Wisdom  v.  State,  42  Tex.  Crim.  Rep.  579,  61  S.  W.  926; 
Caddell  v.  State,  49  Tex.  Crim.  Rep.  133,  122  A.  S.  R.  806,  90  S.  W.  1013,— 
holding  that  want  of  consent  of  owner  in  case  of  burglary  cannot  be  inferred 
from  circumstances  where  owner  is  in  court  but  fails  to  testify  in  regard 
thereto. 
Different  counts  for  same  criminal  act. 

Cited  in  Rucker  v.  State,  7  Tex.  App.  549,  holding  that  indictment  may 
contain  several  counts  charging  the  same  offense. 
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23  AM.  REP.  608,  RYE  v.  PETERSON,  45  TEX.  312. 
Powers  of  municipal  corporations. 

Cited  in  Davis  v.  Burney,  58  Tex.  364;  Ex  pfirte  Grace,  9  Tex.  App.  381,— 
holding  that  municipal  corporation  has  only  such  powers  as  are  expressly  given 
or  necessarily  implied  from  powers  granted;  Brown  v.  Galveston,  97  Tex.  1,  75 
S.   W.  488,  on  same  point. 

Cited  in  reference  note  in  93  A.  S.  R.  410,  on  constitutionality  of  building 
regulations   intended  to  promote  health,   safety,  and  morals. 

Cited  in  notes  in  34  A.  D.  629,  on  limitations  on  power  of  municipal  corpo- 
rations to  pass  ordinances  implied  from  form  of  charter;  13  L.R.A.  132,  as  to 
what  is  legitimate  exercise  of  police  power. 

—  As    to   nuisances. 

Cited  in  Ex  parte  Robinson,  30  Tex.  App.  493,  17  S.  W.  1057,  holding  that 
grant  of  authority  to  abate  nuisances  does  not  include  power  to  declare  that 
to  be  a  nuisance  which  in  its  nature  or  use  is  not  a  nuisance. 

Cited  in  notes  in  120  A.  S.  R.  372,  on  power  of  municipality  to  declare  what 
is  a  nuisance;  36  L.R.A.  599, — on  limit  of  municipal  power  to  define  nuisances; 
38  L.R.A.  171,  174,  on  municipal  power  over  wooden  and  frame  buildings  as 
nuisances. 

—  To  establish  fire  limits  and  protection. 

Cited  in  Des  Moines  v.  Gilchrist,  67  Iowa,  210,  56  A.  R.  341,  25  N.  W.  136, 
holding  that  where  power  is  granted  to  city  to  establish  fire  limits  upon  petition 
of  owners  it  has  no  power  to  do  so  without  such  petition. 

Cited  in  reference  notes  in  52  A.  S.  R.  752,  on  validity  of  ordinances  for 
fire  protection;  62  A,  S.  R.  910,  on  regulations  concerning  fire  limits  within 
municipality;  93  A.  S.  R.  405,  on  power  of  municipality  to  require  fire  escapes 
on   certain  kinds  of  buildings. 

Cited  in  notes  in  29  A.  R.  348;  16  E.  R.  C.  629;  12  L.R.A.  160,-K)n  power  of 
municipality  to  prescribe  fire  limits. 

Distinguished  in  Hubbard  v.  Medford,  20  Or.  315,  25  Pac  640,  holding  that 
grant  in  charter  of  power  to  provide  for  prevention  and  extinguishment  of 
fires,  necessarily  implies  power  to  establish  fire-limits  and  prohibit  erection 
of  wooden  buildings  therein;  Ol3rmpia  v.  Mann,  1  Wash.  389,  12  L.R.A.  150, 
25  Pac.  337;  Charleston  v.  Reed,  27  W.  Va.  681,  55  A.  R.  336,— holding  that 
city  has  the  inherent  right  to  establish  fire  limits  and  prohibit  erection  of 
buildings  therein  under  charter  granting  power  ''to  make  regulations  for  guard- 
ing against  diunage  from  fires." 

Disapproved  in  Ford  v.  Thralkill,  84  Ga.  169,  10  S.  E.  600,  holding  that  city 
has  power  to  establish  fire  limits  under  general  welfare  clause  of  its  charter; 
Kaufman  v.  Stein,  138  Ind.  49,  46  A.  S.  R.  368,  37  N.  E.  333,  holding  that  a 
city  has  the  inherent  right  to  establish  fire  limits  and  prohibit  erection  of 
wooden  buildings  regardless  of  grant  in  charter. 

—  One  dealing  with  municipality  as  bound  to  know  extent  of. 

Cited  in  Paris  v.  Sturgeon,  50  Tex.  Civ.  App.  519,  110  S.  W.  459,  to  point 
that  person  dealing  with  mimicipal  corporation  is  bound  to  know  extent  of 
its  powers. 

Am.  Rep.  VoL  XVI.— 28, 
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28  AM.  BBP.  618,  POIiSL£r  ▼.  ANDSR80N,  7  1¥.  Ya.  109. 
Ck>mpeii«aUon  of  attorney. 

Cited  in  reference  note  in  74  A.  S.  R.  91,  on  mode  of  determining  oompen- 
Bation  of  attorney. 

Yalldlty  of  contract  with  attorney  proricUnc  for  contingent  fee. 

Cited  in  Lewis  v.  Brown,  36  W.  Va.  1,  14  S.  £.  444,  mstaining  validity  of 
contract  to  pay  attorney  a  fee  ocmtingent  upon  success  in  winning  the  suit. 

Cited  in  reference  note  in  12  A.  8.  R.  142,  on  right  of  attorney  to  prosecute 
suit  for  contingent  fee. 

Cited  in  notes  m  16  A.  8.  R.  593;  83  A.  S.  R.  176,— on  contracts  between 
attorneys  and  clients  for  contingent  fees. 
Damages  for  breach  of  contract. 

Cited  in  Hale  ▼.  Hess,  30  Neb.  42,  46  N.  W.  261,  holding  thai  a  party  may 
rescind  an  executory  contract  and  upon  such  rescission  he  becomes  liable  for 
any  damages  sustained  by  the  other  party  and  for  any  compensation  already 
earned  under  the  contract;  Hammond  v.  Beeson,  112  Mo.  190,  29  S.  W.  474, 
on  measure  of  damages  for  breach  of  contract. 
<i-For  contingent  fee. 

Cited  in  Pratt  v.  Kerns,  123  111.  App.  86;  French  ▼.  Cunningham,  149  Ind. 
632,  49  N.  E.  797, — holding  that  attorney  can  only  collect  quantum  meruit 
under  contract  for  contingent  fee  where  performance  is  rendered  impossible 
by  act  of  the  client;  Harris  ▼.  Root,  28  Mont  159,  72  Pac.  429,  holding  that 
where  attorney  has  case  upon  contingent  fee  and  it  is  compromised  with  con- 
sent of  attorney,  he  can  only  recover  quantum  meruit;  Tomlinson  y.  Polsley, 
31  W.  Va.  108,  5  S.  E.  467,  on  right  of  recovery  under  contract  by  attorneys 
for  contingent  fee,  where  suit  is  dismissed  by  the  plaintiff  without  attorney's 
consent;  Fontain  v.  Fitchugh,  36  W.  Va.  112,  14  S.  K  447  (dissenting  opin- 
ion), on  right  of  attorney  to  recover  where  client  dismisses  the  action. 

Cited  in  notes  in  63  L.RJk.  80,  on  loss  of  profits  as  damages  for  breach  of 
contract  between  attorney  and  client;  6  L.R.A.(N.S.)   93,  on  measure  of  dam- 
ages for  wrongful  discharge  from  employment  in  ease  of  contracts  for  legal 
services. 
Performance  of  contract  with  firm  of  attorneys. 

Cited  in  Clifton  v.  Clark,  83  Miss.  446,  102  A.  S.  R.  468,  66  LJLA.  821,  36 
So.  261,  1  A.  &  E.  Ann.  Cas.  396,  holding  survivor  of  firm  of  attorneys  bound 
to  fulfill  executory  contract  made  with  the  firm  for  services  though  one  partner 
died. 
Champerty,  barratry,  and  maintenance. 

Cited  in  note  in  83  A.  S.  R.  178,  on  champerty,  barratry,  and  maintenance. 

28  AM.  REP.  619,  JSEWIS  ▼.  SPfiSfOER,  7  1¥.  VA.  68t. 

Injnnctlen  to  restrain  enforcement  of  tax. 

Cited  in  reference  note  in  27  A.  R.  548,  on  injunction  against  eollection  of 
illegal  tax. 

Cited  in  notes  in  69  A.  D.  203,  on  injunctions  to  restrain  enforcement  of 
taxes  or  assessments  against  personal  property;  22  L.RA.  703,  on  necessity  of 
payment,  etc,  of  tax  due  as  consideration  to  injunction  to  restrain  collection 
of  illegal  taxes. 

Questioned  in  Baker  v.  Rinehard,  M.  &  Co.  11  W.  Va.  238;  White  v.  Stender, 
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24  W.  Va.  615,  49  A.  R.  283, — ^holding  that  injunction  will  not  lie  to  prevent 
sale  of  property  for  unpaid  taxes  where  it  does  not  appear  that  great  conse- 
quential injury  would  result  from  such  sale. 

23  AM.  KEP.  628,  STATE  ▼.  STEWART,  7  W.  YA.  781. 
Risbt  to  preliminary  examination  in  prosecutions  for  felony. 

Cited  in  State  v.  Abbott,  8  W.  Va.  741,  holding  that  after  verdict,  accused 
cannot  set  up  as  ground  for  reversal  that  record  failed  to  show  preliminary 
examination  before  county  court;  State  v.  Mooney,  49  W.  Va.  712,  39  S.  E. 
C57,  holding  that  one  accused  of  a  felony  is  not  entitled  to  a  preliminary  hear- 
ing under  present  statute. 
Objections  to  preliminary  proceedings  made  after  verdict. 

Cited  in  State  v.  Brown,  2  Marv.  (Del.)  380,  36  Atl.  458,  holding  that  ob- 
jection to  competency  of  grand  jurors,  or  to  method  of  summoning  or  impanel- 
ling them  cannot  be  raised  after  verdict. 

23  AM.  BEP.  627,  COX  ▼.  BOONB,  8  W.  VA.  500,  ' 

Protest  of  check. 

Cited  in  note  in  41  L.  ed.  U.  S.  866,  on  presentment  and  notice  of  nonpayment 
of  check. 

«  Duty  of  bolder. 

Cited  in  note  in  17  A.  8.  R.  809,  810,  on  duty  of  holder  of  check  in  order  to 
render  drawer  or  indorser  liable. 
Wliat  oonstitutes  due  diligence  in. presenting  check  for  payment. 

Cited  in  Lewis  v.  Montgomery  Supply  Co.  59  W.  Va.  75,  4  L.R,A.(N.S.)  132, 
52  S.  E.  1017,  holding  that  payee  forwarding  check  for  presentment  by  mail 
must  send  it  not  later  than  the  last  mail  in  the  day  following  its  receipt  if  it  is* 
reasonably  convenient  to  do  so;  Lloyd  v.  Osborne,  92  Wis.  93,  65  N.  W.  859,. 
holding  that  payee  of  check  exercises  due  diligence  if  he  forwards  it  for  col- 
lection by  the  last  mail  on  the  day  following  its  receipt. 

Cited  in  note  in  4  L.R.A.(N.S.)    132,  on  time  allowed  for  mailing  check  or 
notice  of  dishonor,  as  affected  by  hour  at  which  mail  closes  or  departs. 
£irect  of  harmless  delay  in  presenting  check. 

Cited  in  Cogswell  v.  Rockingham  Ten  Cents  Sav.  Bank,  *59  N.  H.  43,  holding 
that  delay  in  presenting  check  for  payment  is  not  a  defense  to  drawer's  lia- 
bility unless  he  show  that  he  suffered  loss  thereby;  Compton  v.  Oilman,  19  W. 
Va.  312,  42  A.  R.  776,  holding  that  delay  in  presenting  for  payment  does  not  in 
itself  discharge  the  drawer  from  liability  without  a  showing  that  he  was  in- 
jured thereby. 

Cited  in  note  in  53  L.R.A.  433,  on  necessity  of  loss  to  discharge  of  drawer  by 
delay  in  presenting  check. 
Kote  or  check  as  payment. 

Cited  in  Feamster  v.  Withrow,  12  W.  Va.  611,  on  check  or  note  as  payment. 

9S  AM.  KEP.   689,  "WALKER  ▼.  WOOLIiEN,   54  IXD.   164. 
Negotiability  of  bills  and  notes. 

Cited  in  notes  in  14  A.  D.  424,  on  necrssity  that  instrument  be  payable  un- 
conditionally in  order  to  be  negotiable;  125  A.  S.  R.  203,  on  effect  of  provision 
for  payment  on  contingency  on  negotiability  of  instrument;  35  L.R.A.  650,  on 
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negotiability  of  note  payable  absolutely  out  of  particular  fund;  4  E.  R.  G.  193, 
on  negotiability  of  bill  of  exchange  or  promissory  note. 

—  Provision  fop  attorney's  fees. 

Cited  in  Howenstein  v.  Barnes,  5  Dill.  482,  Fed.  Cas.  No.  6,786;  Oppenheimer  v. 
Farmers'  &  M.  Bank,  97  Tenn.  19,  66  A.  S.  R.  778,  33  L.R.A.  767,  36  S.  W.  705,-^ 
holding  negotiability  of  note  not  destroyed  by  insertion  therein  for  indenmity 
against  attorney's  fees. 

—  Certainty  as  to  time. 

Cited  in  Noll  v.  Smith,  64  Ind.  611,  31  A.  R.  131,  to  point  that  it  is  no  de- 
fense in  action  on  note  that  condition  explaining  meaning  of  "or  before,  if 
made  from  the  sale  of  the  machine,"  is  torn  off;  Glidden  v.  Henry,  104  Ind. 
278,  54  A.  R.  316,  1  N.  E.  369,  holding  non-negotiable,  note  containing  clause 
that  payee  may  extend  time  of  payment  indefinitely,  etc.;  Clarke  v.  Hunter, 
S3  111.  App.  100,  holding  negotiability  not  destroyed  by  option  for  payment 
before  maturity;  Curtis  v.  Horn,  58  N.  H.  504,  holding  negotiable,  note  pay- 
able "on  or  before  the  first  day  of  May  next;"  Chicago  R.  Equipment  Co.  v. 
Merchants'  Nat.  Bank,  136  U.  S.  268,  34  L.  cd.  349,  10  Sup.  Ct.  Rep.  999; 
Hollinshead  v.  John  Stuart  &  Co.  (Hollinshead  v.  Globe  Invest.  Co.)  8  N.  D. 
^5,  42  L.R.A.  659,  77  N.  W.  89;  Clark  v.  Skeen,  61  Kan.  526,  78  A.  S.  R.  337, 
49  L.R.A.  190,  60  Pac.  327;  Wilson  v.  Campbell,  110  Mich.  580,  36  LJLA  644, 
'68  N.  W.  278, — holding  negotiability  of  note  not  destroyed  by  provision  that 
whole  amount  shall  become  due  on  default  in  interest;  Woollen  v.  Ulrich, 
'64  Ind.  120;  Charlton  v.  Reed,  61  Iowa,  166,  47  A.  R.  808,  16  N.  W.  64,— sus- 
fining  negotiability  of  note  containing  agreement  to  pay  before  time  fixed 
in  note,  if  money  made  from  sale  of  specified  article;  Commercial  Bank  v. 
•Crenshaw,  103  Ala.  497,  15  So.  741  (dissenting  opinion),  majority  holding 
note  negotiable  notwithstanding  provision  in  accompanying  mortgage  concern- 
ing application  of  funds  from  sale  of  mortgaged  property;  Joergenson  v.  Joergen- 
son,  28  Wash.  477,  92  A.  S.  R.  888,  68  Pac.  913,  holding  n^otiabilily  of  four- 
year  note  not  destroyed  by  clause  making  payable  sooner  if  maker  remove  cer- 
tain timber  from  payee*s  homestead. 

Cited  in  notes  in  7  A.  S.  R.  648;  41  A.  R.  85, — on  uncertainty  in  time  of 
payment  as  affecting  negotiability  of  note;  22  L.  ed.  U.  S.  162,  on  promise  to 
pay  upon  or  after  the  happening  of  a  future  event  or  from  a  certain  fund;  11 
L.R.A.  748,  on  negotiability  of  note  payable  on  or  before  a  certain  date. 
Presumption  as  to  place  of  payment  of  note. 

Cited  in  Roach  v.  Hill,  54  Ind.  245,  holding  note  dated  at  "Goshen,  Ind."  and 
payable  "at  Salem  Bank"  presumed  payable  in  Indiana;  Burroughs  v.  Wilson, 
69  Ind.  536,  holding  note  payable  at  "Citizen's  Bank,  Noblesville,  Ind.,"  pre- 
sumed payable  in  Indiana;  Clark  v.  Carey,  63  Ind.  105,  holding  notes  dated, 
'"Indianapolis,  Ind."  and  payable  at  "Fletcher's  bank,"  presumed  payable  in 
Indiana;  Culver  v.  Marks,  122  Ind.  564,  17  A.  S.  R.  377,  7  L.R.A.  489,  23  N.  E. 
1086,  holding  checks  dated  "Lafayette,  Ind."  and  drawn  on  "First  National 
Bank"  presumed  drawn  on  First  National  Bank  of  Lafayette,  Ind. 

Distinguished  in  Crossan  v.  May,  68  Ind.  242,  holding  not  within  law  merch- 
ant, note  payable  at  place  in  state,  not  appearing  to  be  a  bank. 
Presumption  as  to  location  of  mortgaged  property. 

Cited  in  Dutch  v.  Boyd,  81  Ind.  146,  holding  mortgage  appearing  executed 
within  state  between  residents,  presumed  applicable  to  lands  within  state, 
eontrary  not  appearing. 
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Rights  of  bona  fide  purchaser  of  note. 

Cited  in  Kline  v.  Spahr,  56  Ind.  296,  sustaining  instruction  that  in  absence 
of  evidence  of  notice  to  indorsee  of  failure  of  consideration  of  note,  he  should 
recover. 

^vnen  bill  of  execeptions  Is  part  of  record. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rapp,  39  Ark.  658,  holding  no  part  of 
record,  bill  of  exceptions  not  filed  until  after  date  set  by  trial  term,  therefor- 

28    AM.   REP.    641,   WAIiTEB  A.   WOOD   MOWING  MACHINE   CO.   v. 

CAIiDWEIiL,  54  IND.  270. 
State  regulation  of  foreign  corporations. 

Cited  in  notes  in  9  L.R.A.  601,  on  state  regulation  of  business  of  foreign 
insurance  companies;  24  L.R.A.  314,  on  exclusion  of  foreign  trading  com- 
panies as  interference  with  interstate  commerce. 

Effect  of  noncompliance  with  statutes  upon  contracts  made  by  foreign 
corporations. 

Cited  with  special  approval  in  Behler  v.  German  Mut.  F.  Ins.  Co.  68  Ind. 
347,    holding  non-compliance  suspends  all  remedy  but  does  not  avoid  contract. 

Cited  in  Sullivan  v.  Beck,  79  Fed.  200;  Domestic  Sewing  Mach.  Co.  v.  Hat- 
field, 58  Ind.  187;  Daly  v.  National  L.  Ins.  Co.  64  Ind.  1;  Singer  Mfg.  Co.  v. 
Brown,  64  Ind.  548;  American  Ins.  Co.  v.  Wellman,  69  Ind.  413;  Security  Sav. 
&  L-  Asso.  V.  Elbert,  163  Ind.  198,  54  N.  E.  763;  Clarke  v.  Darr,  156  Ind.  692, 
60  N.  E.  688;  People's  Bldg.  L.  &  Sav.  Asso.  v.  Markley,  27  Ind.  App.  128,  60 
N.  E.  1013, — holding  failure  to  comply  with  statutory  provisions  does  not 
render  contracts  void,  but  suspends  the  corporation's  remedy  in  domestic  tribunal 
until  compliance  with  statute;  Wright  v.  Lee,  2  S.  D.  696,  61  N.  W.  706; 
Johnson  v.  State,  65  Ind.  204;  Phenix  Ins.  Co.  v.  Pennsylvania  R.  Co.  134  Ind. 
215,  20  LJLA.  406,  33  N.  E.  970, — on  same  point;  A.  Booth  &  Co.  v.  Weigand, 
28  Utah,  372,  79  Pac.  182  (sustaining  opinion),  on  right  of  corporations  to  en- 
force their  contracts  in  foreign  state;  American  Copying  Co.  v.  Eureka  Bazaar, 
20  S.  D.  626,  9  L.R.A.(N.S.)  1176,  108  N.  W.  16,  to  point  that  foreign  corpo- 
ration could  not  recover  on  contract  made  in  state  until  it  complied  with 
statute. 

Cited  in  notes  in  24  L.R.A.  316,  on  validity  of  contracts  by  foreign  corpora- 
tions which  have  not  complied  with  statutory  conditions  as  to  doing  business 
where  a  penalty  is  imposed;  4  LJl.A.(N.S.)  690,  on  imposition  of  penalty  as 
affecting  validity  of  contract  made  by  foreign  corporation  without  complying 
with  the  statutory  conditions  of  doing  business. 

Distinguished  in  Toledo  Tie  &  Lumber  Co.  v.  Thomas,  33  W.  Va.  666,  26  A. 
S.  R.  926,  11  S.  E.  37,  holding  if  statute  imposes  a  penalty  upon  the  corporation 
for  failure  to  comply  with  such  conditions,  its  contracts  are  not  void  and  un- 
enforceable in  foreign  state. 
—  Compliance  subsequent  to  contract  sued  on. 

Cited  in  Chicago  Mill  &  Lumber  Co.  v.  Sims,  101  Mo.  App.  669,  74  S.  W.  128, 
sustaining  foreign  corporation's  right  to  sue  for  breach  of  warranty,  after  it 
qualified  under  the  statute  to  do  business,  although  the  conveyance  out  of  which 
the  suit  grew,  was  made  before  it  had  complied  with  the  statute;  Caesar  v. 
Capell,  83  Fed.  403,  holding  under  statute  requiring  foreign  corporations  to 
comply  with  certain  conditions  in  order  to  do  business  in  the  state,  a  contract 
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of  such  corporation  without  compliance  with  the  statute,  becomes  enforceable 
on  subsequent  compliance. 

Cited  in  note  in  14  L.R.A.(N.S.)  663,  on  effect  upon  right  of  foreign  corpo- 
ration to  maintain  suit,  of  compliance  with  local  law  after  suit  is  instituted. 
•»  Atmtement  of  action  for  noncompliance. 

Cited  in  Singer  Mfg.  Co.  v.  Effinger,  79  Ind.  264,  on  foreign  corporation's 
failure  to  comply  with  statute  as  abating,  but  not  barring,  it*  action;  Frieden- 
wald  Co.  ▼.  Warren,  196  Mass.  432,  81  N.  E.  207,  on  operation  of  such  plea  in 
abatement  to  suspend  foreign  corporation's  right  of  action;  North  Mercer 
Natural  Qas  Co.  v.  Smith,  27  Ind.  App.  472,  61  N.  £.  10,  on  same  point;  Elston 
V.  Piggott,  94  Ind.  14,  holding  decree  of  foreclosure  and  title  acquired  there- 
under by  foreign  corporation  plaintiff  cannot  be  questioned  upon  ground  that 
it  had  not  filed  power  of  attorney  as  required  l^  statute,  the  fact  being  avail- 
able only  by  answer  in  abatement. 

Distinguished  in  Smith  t.  Little,  67  Ind.  549,  holding  such  statutory  con- 
ditions do  not  abate  an  action  by  foreign  corporation  in  replevin,  to  recover 
possession  of  its  property;  National  Fertilizer  Co.  ▼.  Fall  River  Five  Cents  Sav. 
Bank,  196  Mass.  458,  14  L.R.A.(N.S.)  561,  82  N.  E.  671,  13  A.  A  E.  Ann.  Cas. 
510,  holding  such  plea  will  stay  the  proceedings  until  the  temporary  disability 
is  removed,  and  must  be  overruled  if  statute  has  been  complied  with  after 
commencement  of  suit  but  before  the  hearing. 
—  Sufficiency   of   plea   of   noncompliance. 

Cited  in  Singer  Mfg.  Co.  v.  Brown,  64  Ind.  548,  holding  if  answer  does  not 
allege  that  such  statutory  requirements  had  not  been  complied  with  at  or  prior 
to  commencement  of  the  action  by  foreign  corporation,  it  is  insufficient;  Daly 
V.  National  L.  Ins.  Co.  64  Ind.  1;  Toledo  Agri.  Works  v.  Work,  70  Ind.  253,— 
holding  plea  in  abatement  that  plaintiff  was  foreign  corporation  and  had  not 
complied  with  law  respecting  foreign  corporations,  is  good  on  demurrer;  Finch 
V.  Traveller's  Ins.  Co.  87  Ind.  302,  holding  in  suit  upon  note  and  mortgage  made 
to  foreign  corporation,  for  a  loan,  an  answer  in  abatement,  that  it  had  not 
complied  with  statutory  conditions  before  doing  business  in  this  state,  is  bad, 
on  demurrer,  it  not  appearing  where  the  loan  was  made. 
Abatement  of  action  for  prematurity. 

Cited  in  Hayne  v.  Fisher,  68  Ind.  158,  on  abatement  of  actions  prematurely 
brought;   Middaugh  v.  Wilson,  30  Ind.  App.  112,  65  N.  E.  555,  holding  if  it 
appears  on  face  of  complaint  that  action  is  prematurely  brought,  tiie  objection 
therefor  may  be  taken  by  demurrer. 
Statutory  construction  according  to  legislative  Intent. 

Cited  in  Washburn  Mill  Co.  v.  Bartlett,  3  N.  D.  138,  54  N.  W.  644,  on  ascer- 
tainment of  legislative  intent  as  first  requisite  in  the  construction  of  statutes; 
Halstead  v.  Lake  County,  56  Ind.  363,  construing  statute  so  as  to  carry  out 
legislative  intent  and  the  objects  sought  to  be  accomplished;  Stout  v.  Grant 
County,  107  Ind.  343,  8  N.  E.  222,  holding  in  construction  of  doubtful  statute, 
the  circumstances  under  which  it  was  passed  may  be  inquired  into  to  ascertain 
legislative  intent,  and  to  that  end  the  legislative  history  of  the  statute  may  be 
considered;  Edgar  v.  Randolph  County,  70  Ind.  331;  Amett  v.  State,  168  Ind. 
180,  8  LJl.A.(N.S.)  1192,  80  N.  E.  153,— holding  courts  will  examine  legislative 
journals  and  records  to  ascertain  legislative  intent,  in  construction  of  doubtful 
statute;  State  v.  Lowry,  166  Ind.  372,  4  L.ILA.(N.S.)  528,  77  N.  E.  728,  9 
A.  &  K  Ann.  Cas.  350  (dissenting  opinion),  on  same  point;  Truelove  v.  Wash- 
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ington,  169  Ind.  291,  82  N.  E.  530,  holding  in  constrnction  of  statute  will 
examine  the  legislative  intent,  the  history  connected  with  its  enactment,  mean- 
ing of  its  language  and  objects  sought  to  be  accomplished;  Baker  v.  Payne,  22 
Or.  336,  29  Pac  787  (dissenting  opinion),  on  construction  of  statute  in  light 
of  legislative  intent,  to  be  ascertained  from  words  used  and  from  surrounding 
circumstances;  SUte  t.  American  Book  C5o.  69  Kan.  1,  1  L.R.A.(N.S.)  1041,  76 
Pac  411,  2  A.  &  E.  Ann.  Gas.  56,  on  same  point. 
Taildtty  of  act  done  in  Yiolation  of  statute. 

Cited  in  Vermont  Loan  &  T.  Co.  v.  Hoflfman,  6  Idaho,  376,  95  A.  S.  R.  186, 
37  L.R.A.  509,  49  Pac.  314,  holding  an  act  in  violation  of  statute  is  not  void 
if  the  statute  is  for  the  protection  of  the  public  revenue,  and  the  act  is  not 
malum  in  se  nor  detrimental  to  public  morals;  Washburn  Mill  Co.  v.  Bartlett,' 
3  N.  D.  138,  54  N.  W.  544,  on  validity  of  contract  to  do  act  forbidden  by  statute; 
Laun  V.  Pacific  Mut.  L.  Ins.  Co.  131  Wis.  555,  9  L.R.A.(N.S.)  1204,  111  N.  W. 
660,  holding  fact  that  a  rebate  of  premium  is  allowed  in  violation  of  statute 
prohibiting  any  life  insurance  company  from  paying  any  such  rebate  as  an  in- 
ducement to  insurance,  does  not  invalidate  insurance  policy  itself,  and  after  its 
delivery  and  acceptance  premiums  paid  thereon  cannot  be  recovered  by  the  in- 
sured. 

Cessation  of  the  law  with  the  reason  thereof. 

Cited  in  Collier  Shovel  &  Stamping  Co.  v.  Washington,  38  Ind.  App.  370,  76 
N.  £.  122,  holding  if  purpose  of  law  in  declaring  contract  illegal  is  to  protect 
one  of  the  parties,  courts  may  grant  relief  or  even  enforce  the  agreement  at 
suit  of  party  to  be  protected. 
Validity  of  state  statutes  Imposing  conditions  on  patent  right  notes. 

Cited  in  note  in  26  A.  R.  517,  on  validity  of  state  statutes  imposing  ad- 
ditional conditions  on  notes  given  for  patent  rights. 
Presumption  as  to  constitutionality  of  statute. 

Cited  in  note  in  2  L.R.A.  612,  on  presiunption  in  favor  of  constitutionality  of 
passage  of  bill. 

SS  AM.  REP.  650,  BETHEIili  ▼•  BETHBIili,  54  IXD.  418,  Beafllrmed  on 

later  appeal  in  t2  Ind.  318. 
Effect  and  extent  of  comity. 

Cited  in  note  in  97  A.  D.  355,  on  effect  of  and  extent  of  comity. 
Conflict  of  laws  as  to  conTeyances  and  land  contracts. 

Cited  in  Robards  v.  Marley,  80  Ind.  185,  holding  law  of  state  where  land  is 
situate  controls  in  its  alienation  and  in  construction  of  conveyances;  Ft.  Wayne 
Trust  Co.  V.  Sihler,  34  Ind.  App.  140,  72  K.  E.  494,  holding  where  note  is  exe- 
cuted and  made  payable  in  one  state,  and  attempt  made  to  bind  the  contractor, 
a  married  woman,  by  law  of  estoppel  of  same  state,  and  a  mortgage  is  executed 
on  land  in  another  state  merely  to  secure  the  note,  such  transaction  is  governed 
by  law  of  former  state. 

Cited  in  notes  in  17  L.RJL(N.S.)  1095,  on  law  governing  covenant  in  deed  or 
mortgage  of  real  property;  26  L.R.A.(N.S.)    929,  on  jurisdiction  of  action  for 
damages  for  breach  of  contract,  or  for  tort  concerning  realty  in  another  state  or 
country. 
—  As  to  covenants  for  title. 

Cited  in  Craig  v.  Donovan,  63  Ind.  513,  holding  law  of  place  of  contract  gov- 
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eriiB  covenants  in  agreement  to  convey  foreign  land;  Fisher  ▼.  Parry,  68  Ind. 
465,  holding  lex  rei  sit«  governs  question  whether  a  conveyance  of  real  estate 
has  a  covenant  that  runs  with  the  land;  Bethell  v.  Bethell,  92  Ind.  318,  hold- 
ing whether  deed  contains  covenants  of  seizin  is  to  be  determined  by  law  of 
place  of  execution;  Jackson  v.  Green,  112  Ind.  341,  14  N.  E.  89,  holding  if  a 
deed  is  made  in  this  state  purporting  to  convey  land  in  another  state,  the  ques- 
tion whether  it  contains  covenant  of  seisin  is  determined  by  the  law  of  this 
state;  Worley  v.  Hineman,  6  Ind.  App.  240,  23  N.  E.  260,  holding  whether  or 
not  a  deed  executed  in  one  state,  conveying  land  in  another  state,  contains  a 
covenant  of  seizin  running  with  the  land  is  governed  by  law  of  former  state. 

Distinguished  in  Dalton  v.  Taliaferro,  101  III.  App.  592,  holding  covenants 
running  with  the  land  are  governed  by  law  of  state  where  land  is  situate,  and 
go  with  the  land  as  annexed  to  the  state;  Riley  v.  Burroughs,  41  Neb.  296,  i59 
N.  W.  929,  holding  if  land  in  one  state  is  sold  and  the  conveyance  executed  in 
another  and  there  was  the  same  existing  breach  of  the  covenant  against  en- 
cumbrance in  several  prior  conveyances,  the  law  of  place  where  the  land  is 
situate  will  govern  the  rights  of  the  parties  in  enforcement  of  the  covenant 
relative  to  question  of  the  covenant  running  with  the  land. 
Covenants  running  with  the  land. 

Cited  in  Dehority  v.  Wright,  101  Ind.  382,  holding  covenant  against  encum- 
brances runs  with  the  land,  and  if  remote  grantor  is  compelled  to  discharge 
the  encumbrance  to  protect  his  title,  he  may  sue  thereon. 

Cited  in  notes  in  56  A.  R,  164,  on  covenants  against  encimibrances  running 
with  the  land;   82  A.  S.  R.  686, — on  covenants  of  seisin  and  right  to  convey 
running  with  the  land. 
Covenant  of  seisin  as  a  personal  covenant. 

Cited  in  Craig  v.  Donovan,  63  Ind.  513,  holding  covenant  of  seisin  purely 
personal  and  did  not  run  with  land,  and  was  broken  immediately  upon  execu- 
tion of  the  deed;  Bethell  v.  Bethell,  92  Ind.  318,  holding  the  covenant  of  seisin  is 
a  personal  one  and  as  to  such  a  covenant  a  deed  n\ay  be  reformed,  although 
the  land  upon  which  it  operates  is  in  a  foreign  state;  Mauzy  v.  Flint,  42  Ind. 
App.  386,  83  N.  E.  757,  to  point  that  where  grantor  having  no  title  to  or  pos- 
session of  land  conveys  same  with  covenant  of  seisin,  but  fails  to  give  pos- 
session such  covenant  is  broken  at  once  and  does  not  run  with  land. 

Cited  in  note  in  47  A.  D.  571,  on  covenants  for  seisin. 

Distinguished  in  McClure  v.  McClure,  65  Ind.  482,  holding  a  covenant  of 
general  warranty  runs  with  the  land;  Indianapolis  Natural  Gas  Co.  v.  Pierce, 
26  Ind.  App.  116,  56  N.  E.  137,  on  assignment  of  expired  gas  and  oil  lease  as 
carrying  with  it  the  right  of  action  on  such  lease  for  damages  stipulated  for 
lessee's  failure  to  drill  well. 
Breach  of  covenant  of  seisin. 

Cited  in  note  in  126  A.  S.  R.  447,  on  when  breach  of  covenant  of  seisin 
occurs. 

2S  AM.  REP.  655,  ROSS  v.  FAUST,  54  IND.  471. 

Title  of  riparian  owners  in  non-navigable  waters,  generally. 

Cited  in  Ridgway  v.  Ludlow,  66  Ind.  248,  holding  owner  of  land  bordering  on 
non-navigable  lake  lying  within  the  congressional  survey  is  the  owner  of  bed 
of  puch  lake  as  to  the  thread  thereof. 
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—  In  bed  of  minavigable  strums. 

Cited  in  Graham  v.  Chicago,  I.  &  L.  R.  Co.  39  Ind.  App.  294,  77  N.  E.  57 
(diseenting  opinion),  on  ownership  of  riparian  proprietor  in  the  bed  of  the 
stream;  Pear8<m  v.  Rolfe,  76  Me.  380,  sustaining  ownership  of  bed  of  floatable 
stream  to  the  middle  subject  to  public  right  of  passage. 

Cited  in  note  in  42  L.R.A.  171,  on  title  to  land  under  non-navigable  streams. 

—  Restriction  of  right  by  meander  or  other  survey  lines. 

Cited  in  Kean  v.  Calumet  Canal  &  Improv.  Co.  190  U.  S.  452,  47  L.  ed.  1134, 
23  Sup.  Ct.  Rep.  651  (dissenting  opinion),  on  the  riparian  proprietor  to  center 
of  non-navigable  stream  as  unaflFected  by  meander  line;  Sphung  v.  Moore,  120 
Ind.  352,  22  N.  E.  319,  holding  meander  line  is  not  boundary  of  land  of  riparian 
owner;  GoUeston  Club  v.  State,  141  Ind.  197,  38  N.  E.  214,  holding  they  are 
not  boundary  lines,  and  the  governmental  division  conveyed,  both  within  and 
without  the  meander  lines  passes  with  the  deed;  John  Hilt  Ice  Co.  v.  Fahrt, 
29  Ind.  App.  476,  62  N.  E.  509,  holding  fractional  subdivision  meandered  on 
a  lake  covers  enough  of  lake  bed  to  make  up  the  full  subdivision;  Schlosser  v. 
Cmickshank,  96  Iowa,  414,  65  N.  W.  344,  holding  a  meander  line  is  not  a 
boundary,  and  merely  determines  sinuosities  of  water  banks  and  what  fractional 
part  of  a  government  is  subject  to  sale;  Norcross  v.  Griffiths,  65  Wis.  599,  56 
A.  R.  642,  27  N.  W.  606,  holding  if  land  on  navigable  river,  deeded  by  metes  and 
bounds,  includes  the  bank  of  the  river,  the  presumption  is  that  bed  of  the  river 
to  the  middle  is  conveyed. 

Distinguished  in  Edwards  v.  Ogle,  76  Ind.  302,  holding  purchaser  of  lands 
on  non-navigable  water,  cannot  maintain  claim  of  title  to  center  of  the  water, 
if  such  claim  would  overlap  the  section  lines  as  surveyed;  State  v.  Portsmouth 
Sav.  Bank,  106  Ind.  435,  7  N.  E.  379,  holding  conveyance  by  state  of  surveyed 
tracts  of  swamp  land  bordering  on  imsurveyed  lands  constituting  bed  of  lake 
carried  no  title  in  the  latter  to  grantee. 
Riparian  rights. 

Cited  in  Stoner  v.  Rice,  121  Ind.  61,  6  L.R.A.  387,  22  N.  E.  968,  on  general 
question  of  riparian  rights. 
Property  rights  of  owner  of  land  covered  with  water. 

Cited  in  Sterling  v.  Jackson,  69  Mich.  488,  13  A.  S.  R.  405,  37  N.  W.  845, 
sustaining  his  exclusive  right  of  fowling  upon  such  land. 
Title  of  owners  of  land  subject  to  public  easement. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Scott,  74  Ind.  29,  holding  grantees  of  lots 
abutting  on  public  streets  take  fee  in  such  streets  subject  to  public  easement 
therein;  Chicago  &  C.  Terminal  R.  Co.  v.  Whiting  H.  &  E.  Street  R.  Co.  139 
Ind.  297,  47  A.  S.  R.  264,  26  L.R.A.  337,  38  N.  E.  604,  on  title  of  abutting  owner 
to  center  of  highway  subject  to  the  public  easement  in  such  highway. 

Matters  judicially  noticeable. 

Citsd  in  State  ex  rel.  Schumacher  v.  Gramelspacher,  126  Ind.  398,  26  N.  E. 
81,  on  judicial  notice. 

Cited  in  note  in  49  A.  R.  206,  as  to  what  will  be  judicially  noticed. 

—  Navigability  of  streams. 

Cited  in  Shaw  v.  Oswego  Iron  Co.  10  Or.  371,  45  A.  R.  146,  on  judicial  notice 
of  navigability. 

Cited  in  note  in  82  A.  S.  R.  446,  on  judicial  notice  of  rivers,  lakes,  etc 
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NaTlgability  of  waters. 

Cited  in  Indianapolis  Water  Co.  y.  Kingan,  155  Ind.  476,  58  N.  B.  715,  on 
non-navigability  of  White  river. 

Cited  in  notes  in  41  L.  ed.  U.  S.  097,  on  navigable  waters  and  right  therein; 
42  L.R.A.  327,  on  holding  waters  navigable  or  non-navigable  on  the  facta 
Meander  line  as  boundary. 

Cited  in  notes  in  42  L.R.A.  510,  on  meander  line  as  boundary;  48  L.  ed. 
U.  8.  662,  on  effect  of  meander  line  on  boundary  of  Federal  grant. 
Plea  of  set-off  to  complaint  based  on  tort  and  on  contract. 

Cited  in  Howlett  v.  Dilts,  4  Ind.  App.  23,  30  N.  E.  313,  holding  defendant 
may  address  his  answer  of  set-<^  to  paragraphs  based  on  contract,  but  cannot 
plead  set-off  to  paragraph  founded  on  tort,  nor  to  entire  complaint^  for  that 
includes  paragraph  in  tort. 
■Statutory  construction  in  the  light  of  legislative  intent. 

tiled  in  Halstead  v.  Lake  County,  56  Ind.  363,  on  court's  power  of  construing 
statutes  according  to  what  the  legislature  meant. 

28  AM.  R£P.  661,  WAIiLACB  ▼.  liAWTER,  54  IND.  501. 
Liability  of  municipal  corporation,  etc.,  to  garnishment. 

Cited  in  State  ex  rel.  Crawford  v.  Eberly,  12  Neb.  616,  holding  counties  not 
subject  to  garnishment;  State  ex  rel.  Summerfield  v.  Tyler,  14  Wash.  496,  63 
A.  S.  R.  878,  37  L.R.A.  207,  46  Pac.  31,  holding  counties  not  liable  to  garnish- 
ment unless  made  so  by  express  statute;  Duval  County  v.  Charleston  Lumber  & 
Mfg.  Co.  45  Fla.  256,  60  L.R.A.  549,  33  So.  531,  3  A.  &  E.  Ann.  Cas.  174,  hold- 
ing a  county  cannot  be  gamisheed  unless  statute  plainly  authorizes  such  pro- 
ceeding; i>uval  County  v.  Charleston  Lumber  &  Mfg.  Co.  45  Fla.  256,  60  L.RA. 
549,  33  So.  531,  denying  issue  of  writ  of  garnishment  against  county;  Switzer  v. 
Wellington,  40  Kan.  250,  10  A.  S.  R.  196, 19  Pac.  620,  holding  second  class  city  not 
required  to  answer  as  garnishee;  Clinton  County  v.  Davis,  162  Ind.  60,  64  L.R,A. 
780,  69  N.  E.  680,  1  A.  &  E.  Ann.  Cas.  282,  to  point  that  public  corporation 
is  exempt  from  garnishment;  State  ex  rel.  Crawford  v.  Eberly,  12  Neb.  616, 
12  N.  W.  96,  to  point  that  neither  bodies  politic  or  corporate  nor  officers  thereof 
are  subject  to  garnishment. 

Cited  in  reference  notes  in  59  A.  D.  314,  on  liability  of  county  treasurer  to 
garnishment  on  debt  from  county;  24  A.  R.  327,  on  garnishment  of  municipality 
•by  creditor  of  employee;  12  A.  S.  R.  276,  on  liability  of  school  district  to  gar- 
nishment for  teacher's  wages. 

Cited  in  notes  in  18  A.  D.  204;  24  A.  S.  R.  73;  37  L.R.A.  208,— on  liability 
of  county  to  garnishment;  51  A.  S.  R.  120,  on  garnishment  of  municipalities. 
Disapproved  in  Waterbury  v.  Deer  Lodge  County,  10  Mont.  515,  24  A.  S.  B. 
•67,  26  Pac  1002,  holding  county  subject  to  garnishment  by  statute. 
—  Salaries  of  olHcers  and  employees. 

Cited  in  Moscow  Hardware  Co.  v.  Colson,  158  Fed.  199,  holding  a  public  cor- 
poration not  subject  to  garnishment  in  absence  of  statute  so  providing;  Dotterer 
V.  Bowe,  84  Ga.  769,  11  S.  E.  896,  holding  county  not  subject  to  garnishment  for 
contractors  pay;  Columbia  Brick  Co.  v.  District  of  Columbia,  1  App.  D.  C.  351, 
holding  money  in  hands  of  city  due  contractor  not  subject  to  garnishment;  Eoaen- 
atock  V.  New  York,  101  App.  Div.  9,  34  N.  Y.  Civ.  Proc.  Rep.  16,  91  N.  Y.  Supp. 
737,  denying  an  execution  against  city  for  salary  of  a  policeman;  Tan  CotI 
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▼.  Pratt>  11  Utah,  209,  39  Pac.  827,  holding  city  not  relieved  from  adherence 
to  statute  forbidding  garnishment  of  employees  wages,  by  ordinance  waving 
statute;  Ernes  v.  Fowler,  43  Misc.  603,  89  N.  Y.  Supp.  686,  holding  city  of  New 
York  not  subject  to  garnishment  of  its  employee's  unearned  salary;  Chamber- 
lain ▼.  Watters,  10  Utah,  298,  37  Pac.  566,  holding  board  of  education  not 
liable  to  process  of  garnishment  for  teachers  wages. 

Cited  in  reference  note  in  23  A.  R.  724,  on  right  to  garnish  salary  of  muni- 
cipal  officer. 

EbEempUon  from  gamishment  of  wages,  generally. 

Cited  in  reference  note  in  25  A.  S.  R.  699,  <m  exemption  of  wages  from  garnish- 
ment. 

Defenses  aTailable  to  garnishee. 

Cited  in  reference  note  in  100  A.  D.  512,  on  defenses  available  to  garnishee. 
liiability  of  city  on  creditor's  bill  against  third  person. 

Cited  in  Addyston  Pipe  A  Steel  Co.  v.  Chicago,  170  111.  683,  44  L.R.A.  405, 
48   N.  £.  967,  holding  city  of  Chicago  exempt  from  creditor's  bill  to  reach 
funds  owing  by  city  to  third  party. 
What  may  be  reached  by  supplementary  proceedings. 

Cited  in  Henderson  v.  Hall,  134  Ala.  455,  63  L.R.A.  673,  32  So.  840,  holding 
«quity  has  no  jurisdiction  to  compel  appropriation  of  choses  in  action  to  pay- 
ment of  owners  debts. 

Distinguished  in  Baker  y.  State,  109  Ind.  47,  9  N.  E.  711,  holding  that  money 
in  possession  of  judgment  debtor  may  be  reached  by  supplonentary  proceed- 
ings. 

Overruled  in  Fowler  v.  Griffin,  83  Ind.  297,  holding  that  money  and  choses 
in  aeticm  may  be  reached  by  proceedings  supplemental  to  execution;  Baker  v. 
State,  109  Ind.  47,  9  N.  E.  711,  holding  that  money  in  hands  of  judgment  debtor 
may  be  reached  by  proceedings  supplemental  to  execution. 
-*  Property  in  possession  of  third  person. 

Overruled  in  Baker  v.  State,  109  Ind.  47,  9  N.  E.  711,  holding  money  and  choses 
in  action  belonging  to  judgment  debtor  in  hands  of  third  parties  may  be  reached 
by  supplementary  proceedings. 
Property  exempt  from  execution. 

Cited  in  Burdge  v.  Bolin,  106  Ind.  175,  55  A.  R.  724,  6  N.  E.  140,  holding  volun- 
tary conveyance  of  exempt  property  valid  in  hands  of  donee  as  against  creditors  of 
donor;  Stark  v.  Lamb,  167  Ind.  642,  79  N.  E.  895,  holding  that  if  proof  shows 
that  debtor  was  resident  householder  of  state  and  had  less  than  the  amount  of 
property  he  might  claim  as  exempt,  the  presumption  is  that  he  claims  such 
exemption,  and  it  is  court's  duty  to  find  that  transfer  of  such  property  was  not 
fraudulent;  Foogman  v.  Patterson,  9  N.  D.  254,  83  N.  W.  15,  requiring  debtor 
to  select  definite  property  from  his  possession,  as  homestead  in  order  to  claim 
exemption. 

Cited  in  notes  in  96  A.  S.  R.  444,  450,  on  exemption  of  salaries  of  public 
officers;   54     L.R.A.  567,  on  exemption  of  officer's  salary  frcmi  creditor's  bills 
and  suppl^nentary  proceedings. 
Liability  of  city  or  county  on  assigned  contracts. 

Cited  in  Delaware  County  v.  Diebold  Safe  ft  Lock  Co.  133  U.  S.  478,  83  L. 
ed.  674,  10  Sup.  Ct.  Rep.  399,  holding  assignment  by  contractor  of  county  con- 
tract does  not  render  county  liable  to  assignee;  Chicago  v.  People,  98  HI.  App. 
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617,  holding  city  of  Chicago  not  bound  by  notice  of  assignment  of  patrolmans 
pay. 

JLIen  in  favor  of,  or  against,  county. 

Cited  in  Laramie  County  v.  Atkinson,  4  Wyo.  334,  33  Pac  996,  denying  coun- 
ties right  to  withhold  salary  of  county  treasurer  for  failure  to  account  for  county 
fees  by  him  collected;  Wood  v.  State,  125  Ind.  219,  25  N.  E.  190,  denying 
prosecuting  county  attorney's  lien  for  services  upon  judgment  obtained  by  him 
for  county. 
—  Mechanics'  Hen. 

Cited  in  Secrist  v.  Delaware  County,  100  Ind.  59,  denying  lien  on  eounty  build- 
ing  for  materials  furnished. 
Attorney's  Hen  upon  Judgment. 

Cited  in  note  in  24  E.  R.  C.  717,  on  attorney's  lien  upon  judgment  recovered. 

23  AM.  REP.  668,  STOREY  v.  KREWSON,  55  IND.  897. 

Tender  of  debt  secured  by  mortgage  as  releasing  the  mortgage  Hen. 

Cited  in  Mitchell  v.  Roberts,  17  Fed.  776,  on  operation  of  tender  of  debt  after 
breach  of  condition  as  a  discharge  of  the  mortgage. 

Disapproved  in  McClung  v.  Missouri  Trust  Co.  137  Mo.  106,  38  S.  W.  548, 
holding  tender  of  the  debt  and  interest  secured  by  deed  of  trust,  though  made 
after  default,  releases  the  mortgage  lien. 
Insufficiency  of  conditional  tender. 

Cited  in  Bundy  v.  Summerland,  142  Ind.  92,  41  N.  E.  322,  holding  complaint 
in  action  to  enjoin  the  collection  of  taxes,  part  of  which  are  admitted  to  be 
due,  must  allege  unconditional  tender  of  such  amount;  Bo«wen  v.  Julius,  141 
Ind.  310,  40  N.  E.  700,  to  the  point  that  tender  of  amount  due  on  note  secured 
by  mortgage  upon  condition  that  mortgage  would  be  cancelled  is  insufficient 

Distinguished  in  Haeussler  v.  Duross,  14  Mo.  App.  103,  holding  withdrawal 
by  plaintiff  of  money  paid  into  court  in  discharge  of  demand  sued  on  is  accept- 
ance of  tender  and  plaintiff  cannot  claim  it  was  accepted  as  a  payment  on 
account. 
Sufficiency  of  tender. 

(Mted  in  Maris  v.  Masters,  31  Ind.  App.  235,  67  N.  E.  699,  holding  in  suit 
for  specific  performance  of  contract  to  convey  real  estate  upon  payment  of 
specified  purchase  money,  a  tender  of  balance  of  the  purchase  money  before 
bringing  suit  on  condition  that  the  deed  be  executed  was  sufficient;  Moore  v. 
^Jorman,  43  Minn.  428,  19  A.  S.  R.  247,  9  L.R.A.  55,  45  N.  W.  857,  sustaining 
sufficiency  of  tender  of  amount  due  upon  note  secured  by  chattel  mortgage,  if 
the  tender  was  fairly  made  and  sufficient  opportunity  was  given  mortgagee  to 
ascertain  the  amount  due. 

Cited  in  note  in  6  E.  R.  C.  596,  as  to  what  constitutes  tender  of  payment. 

Distinguished  in  Turner's  Sons  v.  Lee  Gin  &  Mach.  Co.  98  Tenn.  604,  38  L.R.A. 
549,  41  S.  W.  57,  holding  action  on  an  open  account  is  terminated  and  the  debt 
extinguished,  if  plaintiff  accepts  sum,  less  than  his  claim,  with  costs,  tend»%d 
and  paid  in  by  defendant  as  full  satisfaction  of  the  demand  and  accrued  costs. 

23  AM.  REP.   672,  STILWELIi  v.  CORWIN,  55  IND.  4SS. 

Right  to  purchase  United  States  bonds  for  purpose  of  avoiding  taxes. 

Cited  in  People  ex  rel.  Thurman  v.  Ryan,  10  Abb.  N.  C.  37,  61  How.  Pr. 
452,  sustaining  the  right. 


Digitized  by 


Google 


-445  NCTES  ON  AMERICAN  REPORTS.  [661-676 

Cited  in  reference  note  in  24  A.  R.  668,  on  effect  of  bank's  conversion  of  capital 
jttock  into  United  States  bonds  to  escape  taxation. 

Distinguished  in  Re  People's  Bank,  203  111.  300,  67  N.  E.  777,  upholding  power 
•of  board  of  review  to  assess  money  invested  by  bank  in  United  States  bonds 
for  purpose  of  evading  taxation,  the  bonds  being  left  on  special  deposit  and  sold 
soon  after  first  of  April;  Ogden  v.  Walker,  59  Ind.  460,  holding  where  certain 
personal  property  is  converted  into  United  States  securities  for  express  purpose 
of  avoiding  taxation,  equity  will  not  interfere  to  enjoin  collection  of  tax  assessed 
upon  such  securities. 
Contracts  against  public  policy. 

Cited  in  Callicott  v.  Allen,  31  Ind.  App.  561,  67  N.  E.  196,  holding  contract 
Slot  void  as  against  public  policy  imless  the  contract  itself  requires  the  doing 
of  something  affecting  the  public  good,  or  the  consideration  is  immoral,  or 
forbidden  by  statute;  People  ex  rel.  Thurman  v.  Ryan,  88  N.  Y.  142,  42  A.  R. 
238,  to  point  that  contract  may  be  valid  although  it  is  device  to  escape  tax- 
ation. 

^3  AM.  REP.   676,  CRITTENDEN  ▼.  WHITE,   28  MINN.   24. 
Power  of  a  state  to  regulate  or  restrict  sale  of  patent  rights. 

Cited  in  Eclipse  Wind  Engine  Co.  v.  Zimmerman  Mfg.  Co.  16  Ind.  App.  496, 
44  N.  E.  1116;  Brechbill  v.  Randall,  102  Ind.  628,  62  A.  R.  696,  1  N.  E.  362,— 
•on  validity  of  statute  regulating  sale  of  patent  rights. 

Cited  in  reference  note  in  67  A.  8.  R.  331,  on  state  laws  respecting  sale  of 
patent  rights. 

Cited  in  note  in  29  L.R.A.  787,  on  power  of  state  to  regulate  sales  of  patent 
Tights. 
—  Restrictions  as  to  notes  for  purchase  price. 

Cited  in  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  76  C.  C.  A.  218,  145 
Fed.  344,  7  A.  &  E.  Ann.  Cas.  390,  denying  validity  of  statute  requiring  notes 
taken  in  sale  of  patent  rights  shall  recite  such  facts  upon  their  face  under 
penalty  of  invalidity  of  the  notes  or  imposition  of  a  fine;  J.  H.  Clark  Co.  v. 
Rice,  127  Wis.  451,  106  N.  W.  231,  7  A.  &  E.  Ann.  Cas.  505,  holding  statute  re- 
quiring notes  taken  or  given  for  patent  rights  to  have  such  fact  written  thereon 
in  red  ink,  and  prescribing  a  penalty  for  failure  to  do  so,  is  void  because  in 
conflict  with  constitution  of  the  United  States. 

Cited  in  notes  in  26  A.  R.  617,  on  validity  of  state  statutes  imposing  additional 
«onditi<Mis  on  notes  given  for  patent  rights;  20  L.R.A.  607,  on  statutory  restric- 
tions as  to  validity  of  note  given  for  patent  right. 

Distinguished  in  Tod  v.  Wick  Bros.  36  Ohio  St.  370,  holding  statute  "to 
regulate  the  execution  and  transfer  of  notes  given  for  patent  rights"  is  not  in 
•conflict  with  Federal  Constitution. 

Disapproved  in  Woods  v.  Cary,  75  Ark.  328,  87  S.  W.  621,  3  A.  &  E.  Ann.  Cas. 
423,  holding  statute  providing  negotiable  instruments  executed  in  consideration 
•of  sale  of  patent  rights  shall  be  executed  on  printed  forms  showing  the  considera- 
tion, and  that  no  pers(m  shall  be  deemed  an  innocent  holder  thereof,  is  valid 
exercise  of  police  power  and  does  not  conflict  with  Federal  Constitution;  State 
y.  Cook,  107  Tenn.  499,  62  L.R.A.  174,  64  S.  W.  720,  holding  statute  denying 
privileges  of  negotiability  to  notes  showing  on  their  face  that  they  were  given 
ioT  a  patent  right>  and  punishing  as  a  felony  the  taking  of  a  note  for  a  patent 
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ri^t  without  stating  such  fact  on  its  face,  does  not  contravene  Federal  C(ai> 
stitation. 

SS  AM.  KBP.  678,  STATE  ▼.  IMVY,  2Z  MINN.   104,  liater  appeal  Id 
S4  Minn.  863. 

What  oonstitates  larceny  by  Under  of  lost  property. 

ated  in  State  v.  Hays,  98  Iowa,  619,  60  A.  S.  R.  219,  37  L.R.A.  116,  67  N. 
W.  673,  holding  presence  of  receipts  in  a  pocketbook  which  furnish  reasonable 
means  of  identifying  the  owner  is  equivalent  to  actual  knowledge  of  the  owner 
within  meaning  of  statute  making  it  larceny  for  finder  of  article  of  which  he 
knows  the  owner  to  appropriaite  it  to  his  own  use;  State  v.  Boyd,  36  Minn. 
538,  32  N.  W.  780,  holding  to  render  finder  guilty  of  larceny  in  appropriating 
the  property  to  his  own  use^  he  must  find  it  under  circumstances  which  gave 
him  knowledge  or  means  of  inquiry  as  to  the  true  owner. 

Cited  in  notes  in  57  A.  D.  283,  on  larceny  by  finders  of  lost  goods  or  estrays; 
29  A.  R.  768;   88  A.  S.  R.  692,  694,— on  larceny  of  lost  property;  37  L.RJk^ 
126,  on  belief  as  element  of  larceny  by  finder  of  property. 
Competency  of  infant  to  testify. 

Cited  in  Winona  &  St  P.  Land  Co.  v.  Minnesota,  159  U.  S.  524,  40  L.  ed. 
247,  16  Sup.  Ct  Rep.  83,  holding  boy  five  years  old  who  understands  difference 
between  truth  and  falsehood,  and  ccmsequences  of  telling  latter,  and  what  is 
required  by  an  oath,  is  competent  to  tesUfy;  Donnelley  v.  Territory,  5  Ariz. 
291,  52  Pac.  368,  holding  it  is  error  for  court  to  permit  child  six  years  and 
eleven  months  old  to  testify  if  it  appears  he  has  little  knowledge  of  nature  of 
an  oath  or  the  consequence  of  falsehood;  State  v.  Werner,  16  N.  D.  83,  112  N. 
W.  60,  holding  that  it  is  for  court  to  determine  whether  child  8  years  old  ia 
competent  as  witness. 

Cited  in  notes  in  19  L.R.A.  607,  610;  40' L.  ed.  U.  S.  246,— on  competency  of 
child  as  a  witness. 
Review  as  to  ruling  on  competency  of  minor  as  witness. 

Cited  in  Ellington  v.  Great  Northern  R.  Co.  92  Minn.  470,  106  N.  W.  218^ 
holding  court's  decisicm  cannot  be  reversed  unless  there  was  clear  abuse  of  its 
discretion;  Kalz  v.  Winona  &  St.  P.  R.  Co.  76  Minn.  351,  79  N.  W.  310,  on  same 
point;  State  v.  Jackson,  9  Or.  457,  holding  court's  decision  cannot  be  reviewed, 
unless  there  is  clear  abuse  of  its  discretion,  or  violation  of  some  legal  principle 
in  admitting  or  rejecting  such  witnesses. 

9S  AM.  REP.  680,  HEWITT  T.  PIONEER-PRESS  OO.  SS  MINN.  178. 
liiability  of  corporation  for  libel. 

Cited  in  Hoboken  Printing  &  Pub.  Co.  v.  Kahn,  59  N.  J.  L.  218,  69  A.  S.  R. 
585,  35  Atl.  1053,  holding  corporation  liable  for  libel  published  in  its  newsaper  by 
one  of  its  servants;  Missouri  P.  R.  Co.  v.  Richmond,  73  Tex.  568,  16  A.  S.  R 
794,  4  L.R.A.  280,  ir  S.  W.  555,  holding  corporation  may  become  civilly  liable- 
for  libel. 

Cited  in  notes  in  86  A.  D.  93,  on  liability  of  newspapers  for  libel;   115  A^ 
S.  R.  722,  on  general  liability  of  corporations  for  libel  and  slander. 
—  Damages  recoverable. 

C^ted  in  Burch  v.  Bernard,  107  Minn.  210,  119  N.  W.  33,  to  the  p<Hnt  thai 
in  action  for  libel  or  slander  exemplary  damages  may  be  given. 
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Cited  in  note  in  115  A.  S.  R.  725,  on  measure  of  dania^;e8  against  corpora- 
tion for  libel  and  slander. 
Facts  admissible  in  mitigation  of  libel  or  slander. 

Cited  in  Lander  ▼.  Jones,  13  N.  D.  625,  101  N.  W.  907;  Jones  v.  Townsend, 
21  Fla.  431;  Hoey  v.  Fletcher,  39  Fla.  325,  22  So.  716;  Marks  v.  Baker,  28 
Minn.  162,  9  N.  W.  678, — ^holding  such  facts  provable  as  negative  malice;  Evis- 
ton  y.  Cramer,  54  Wis.  220,  11  N.  W.  556,  folding  where  publication  is  prima 
facie  libelous  facts  tending  to  overcome  presumption  of  malice,  if  properly 
pleaded  in  mitigation  of  damages,  may  be  proved. 

Cited  in  note  in  55  A.  S.  R.  611,  on  right  to  prove  other  origin  of  defamatory 
charge,  in  mitigation  of  damages. 
-"liibel  copied  from  other  newspapers. 

Cited  in  Morse  v.  Times-Republican  Printing  Co.  124  Iowa,  707,  100  N.  W. 
867,  holding  good  faith  in  publication  of  matter  libelous  per  se,  may  be  pleaded 
in  mitigation  of  damages;  Upton  v.  Hume,  24  Or.  420,  41  A.  S.  R.  863,  21  L.R.A. 
493,  33  Pac.  810,  holding  fact  that  defamatory  publication  was  copied  from 
another  newspaper  in  belief  that  it  was  true,  is  admissible  in  mitigation  of  dam- 
ages. 

Cited  in  referense  note  in  8  A.  S.  R.  095,  on  prior  publication  by  other 
papers  as  mitigation  of  damages  for  libel. 
—  Reports  derived  from  other  sources. 

Cited  in  Harms  v.  Proehl,  104  Minn.  303,  116  N.  W.  587,  holding  defendant 
may  show  that  he  heard  the  charges  against  plaintiff  and  the  evidence  at 
ehurch  trial,  and  honestly  believed  them  to  be  true;  Wrege  v.  J<mes,  13  N.  D. 
267,  112  A.  S.  R.  679,  100  N.  W.  705,  3  A.  &  E.  Ann.  Cas.  482,  sustaining 
admissibility  of  such  evidence  by  defendant;  Davis  v.  Sladden,  17  Or.  259,  21 
Pac.  140,  on  admissibility  of  evidence  that  slander  was  a  repetition  of  report; 
Folwell  V.  Providence  Journal  Co.  19  R.  I.  551,  37  Atl.  6,  holding  in  action 
for  newspaper  libel,  evidence  that  truth  of  the  matter  was  not  investigated 
before  publication,  because  source  from  which  the  report  came  had  been  found 
by  experience  to  be  reliable,  is  admissible. 

Explained  in  Larabee  v.  Minnesota  Tribune  Co.  36  Minn.  141,  30  N.  W.  462, 
holding  if  libel  charged  culpable  neglect  by  public  officer  of  official  duty,  evidence 
in  mitigation  of  damages  that  it  was  the  common  talk  of  the  community  that 
he  was  guilty  of  such  neglect  of  duty,  unless  it  had  come  to  knowledge  of  and 
was  believed  in  by  defendant  in  making  the  publication,  is  inadmissible. 
Necessity  of  pleading  matter  in  mitigation  of  damages  for  publication  of 
Ubel. 

Cited  in  limes  Pub.  Co.  v.  Carlisle,  36  C.  C.  A.  475,  94  Fed.  762,  holding  mat- 
tsr  in  mitigation  of  damages  for  the  publication  of  a  libel  must  be  pleaded  be- 
fore it  can  be  proved. 
Discretion  as  to  new  trial  for  misconduct  of  Jury. 

Cited  in  Sv^son  v.  Chicago  G.  W.  R.  Co.  68  Minn.  14,  70  N.  W.  795;  Aldrich 
V.  Wetmoie,  62  Minn.  164,  53  N.  W.  -1072;  State  v.  Salverson,  87  Minn.  40, 
91  N.  W.  l^*-holding  whether  new  trial  should  be  granted  rests  in  sound  dis- 
cretion of  trial  judge,  and  his  decision  is  not  reviewable  except  in  clear  case  of 
abuse  of  discretion. 
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23  AM.  REP.  682,  ST.  ANTHONY  FAIiliS  WATER-POWEai  CO.  V.  KING- 
BRIDGE  CO.  28  MINN.   186. 

Followed  without  discussion  in  Northwestern  Nat.  Bank  v.  Seeley,  41  Minn. 
404,  43  N.  W.  1152. 
Right  of  plaintiff  to  remoye  or  dismiss  cause  aft^  its  commencement. 

Cited  in  Day  v.  Mountin,  89  Minn.  297,  94  N.  W.  887,  holding  plaintiff  not 
entitled  as  matter  of  right  to  dispiiss  action  after  demurrer,  and  due  submis- 
sion by  both  parties  of  issues  presented  thereby  to  the  court. 
Meaning  of  words  '^before  trial.'* 

Cited  in  Bettis  v.  Schreiber,  31  Minn.  329,  17  N.  W.  863,  holding  they  mean 
before  commencement  of  the  trial;  Maloy  v.  Duden,  25  Fed.  673,  holding  they 
mean  before  any  step  is  taken  in  the  actual  trial  of  ^e  cause. 
Jurisdiction  of  state  court  to  pass  npon  questions  involyed  in  application 
for  remoTal  of  cause  to  Federal  court. 

Disapproved  in  White  v.  Holt,  20  W.  Va.  792,  upholding  jurisdiction  to  pass 
upon  all  questions  involved  in  such  application. 
Effect  of  petition  for  removal  as  ouster  of  Jurisdiction. 

Cited  in  Third  Nat.  Bank  v.  Armstrong,  25  Minn.  530,  holding  no  order  is 
necessary  where  record  showed  execution  and  filing  of  proper  papers  for  such 
removal;  Sharp  v.  Gutcher,  74  Ind.  357,  holding  after  sufficient  petition  for 
removal  has  been  filed,  the  state  court's  acts  in  attempting  to  retain  jurisdic- 
tion would  be  void. 
Right  of  public  in  respect  to  material  in  public  street. 

Cited  in  Althen  v.  Kelly,  32  Minn.  280,  20  N.  W.  188,  upholding  right  of 
public  to  use  material  found  within  limits  of  street  for  repair  of  same,  but  deny- 
ing its  power  to  bestow  upon  stranger  the  right  to  take  and  carry  away  such 
material. 

Cited  in  notes  in  101  A.  S.  K.  115,  on  right  as  against  abutting  owner  to 
use  of  soil,  gravel,  and  rock  in  repair  of  highways;  12  L.R.A.(N.S.)  1168,  on 
right  of  municipality  to  take  soil  or  mineral  from  highway  to  injury  of  fee. 
Appealable  orders. 

Cited  in  Minnesota  C.  R.  Co.  v.  Peterson,  31  Minn.  42,  16  N.  W.  466,  hold- 
ing order  of  district  court,  refusing  an  application  to  dismiss  an  appeal  from 
award  of  commissioners  in  railway  condemnation  proceedings,  and  retaining 
cnse  for  trial  on  merits  is  not  appealable. 

23   AM.   REP.    688,  FARMERS  A  M.  BANK  ▼.  BALDWIN,   28   MINN. 

198. 
Power  of  banks  to  purchase  notes. 

Cited  in  Salmon  Falls  Bank  v.  Leyser,  116  Mo.  51,  22  S.  W.  604,  holding 
general  banking  corporation  authorized  to  purchase  notes  at  lawful  discount 
rate  unless  expressly  restricted  by  charter;  United  German  Bank  v.  Katz,  57 
Md.  128  (dissenting  opinion),  majority  holding  defense  of  ultra  vires  unavail- 
able to  party  receiving  benefit  of  note  discounted  by  savings  institution  in  ex- 
cess of  powers. 

Cited  in  reference  note  in  27  A.  R.  183,  on  right  of  bank  of  discount  to  pur- 
cliase  negotiable  paper. 

Distinguished  in  Neilsville  Bank  v.  Tuthill,  4  Dak.  295,  30  N.  W.  154,  hold- 
ing bank  authorized  by  charter  to  discount  bills  and  notes  empowered  to  pur- 
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chase  same;  Atlantic  State  Bank  v.  Savery,  82  N.  Y.  291,  holding  purchase  of 
promissory  note  for  less  than  face  value  discount  within  statutory  powers. 
«  National  banks. 

Cited  in  First  Nat.  Bank  v.  Pierson,  24  Minn.  140,  holding  national  banks 
unauthorized  to  purchase  notes  other  than  by  way  of  discount  or  loan;  Lazear 
V.  National  Union  Bank,  52  Md.  78,  36  A.  R.  365,  holding  national  bank  un- 
authorized to  purchase  notes  with  surplus  funds  remaining  on  hand  from  day 
to  day;  First  Nat.  Bank  v.  Sherburne,  14  111.  App.  566,  sustaining  right  to 
recover  on  note  purchased  by  way  of  discount;  Prescott  Nat.  Bank  v.  Butler, 
157  Mass.  548,  32  N.  E.  909,  holding  defense  of  ultra  vires  unavailable  to  maker 
or  indorser  against  national  bank  which  exceeded  powers  in  purchasing  note. 

Distinguished  in  National  Pemberton  Bank  v.  Porter,  125  Mass.  333,  28 
A.  R.  235,  sustaining  right  of  national  bank  to  recover  against  indorser  of 
note  purchased  from  indorsee. 

Denied  in  First  Nat.  Bank  v.  Smith,  8  S.  D.  7,  65  N.  W.  437,  holding  defense 
of  ultra  vires  unavailable  to  maker  against  national  bank  which  exceeded  power 
in  purchasing  note. 
»  Savings  banks. 

Distinguished  in  Pape  v.  Capitol  Bank,  20  Kan.  440,  27  A.  R.  183,  holding 
savings    association    empowered    to    purchase    negotiable   notes    under   general 
power  to  discount. 
Rl^ht  of  recovery  on  ultra  vires  contract,  generally. 

Cited  in  Keenan  v.  Rundle,  81  Wis.  212,  51  N.  W.  426,  denying  right  of  re- 
ceiver of  corporation  to  recover  upon  ultra  vires  contract  which  remains  ex- 
ecutory; Ehrman  v.  Union  Cent.  L.  Ins.  Co.  35  Ohio  St.  324  (dissenting  opin- 
ion), majority  holding  defense  of  ultra  vires  unavailable  to  maker  where  cor- 
poration purchased  note  from  payee  by  contract  in  excess  of  powers. 

Distinguished   in  Oregonian  R.  Co.  v.  Oregon  R.   &  Nav.   Co.   23  Fed.   232, 
holding  party  contracting  with  corporation  estopped  to  deny  its  power  to  make 
contract,  not  expressly  prohibited. 
Distinction  between  discount  and  purchase. 

Cited  in  Becker's  Invest.  Agency  v.  Rea,  63  Minn.  459,  65  N.  W.  928,  holding 
question  whether  discount  in  excess  of  lawful  rate  constitutes  loan  or  sale,  one 
for  jury. 

Cited  in  notes  in  36  A.  R.  362,  on  difference  between  discount  and  purchase 
of  note  by  bank;  16  L.R.A.  224,  on  discount  of  bill  or  note  as  including  buying 
and  selling. 

2$  AM.  REP.  690,  STEWART  v.  COOIiEY,  28  MINX.  847. 
Civil  liability  of  olHcer  or  Judge  for  acts  done  in  exercise  of  judicial 
authority. 

Cited  with  special  approval  in  State  ex  rel.  M.  Mora  Cemetary  Asso.  v. 
Casey,  210  Mo.  235,  109  S.  W.  1,  on  nonliability  of  judicial  officer  in  civil  ac- 
tion for  his  acts  in  judicial  capacity,  however  erroneous  or  by  what  motives 
prompted. 

Cited  in  Stewart  v.  Case,  53  Minn.  62,  39  A.  S.  R.  676,  64  N.  W.  938,  holding 
assessors  not  liable  in  civil  action  for  their  decisions  however  erroneous  or  by 
what  motive  prompted  in  assessing  property  for  taxation;  Root  v.  Rose,  6  N. 
D.  575,  72  X.  W.  1022,  holding  judge  not  liable  in  civil  action  for  damages,  even 
if  he  acts  corruptly;  Elmore  v.  Overton,  104  Ind.  548,  54  A.  R.  343,  4  N.  E. 
Am.  Rep.  Vol.  XVI.— 29. 
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197,  on  same  point;  Cooke  y.  Bangs,  31  Fed.  640,  holding  where  &  justice  with 
power  to  commit  for  contempt,  commits  person  for  contempt,  and  on  his  libera- 
tion on  habeas  corpus  recommits  him  for  same  offense,  he  is  not  amenable  to 
civil  action  for  false  imprisonment,  though  his  action  in  recommitting  was  er- 
roneous, and  it  is  alleged  he  acted  maliciously. 

Cited  in  reference  notes  in  25  A.  R.  694;  39  A.  S.  R.  577,~-on  civil  liability 
of  judges  for  judicial  acts. 

Cited  in  note  in  51  A.  D.  89,  on  liability  of  judge  for  conspiracy  to  arrest, 
or  maliciously  prosecute,  or  to  charge  one  with  bastardy,  lunacy,  or  a  crime. 
Necessity  of  preserving  exceptions  for  review  by  "case*'  or  bill  of  ex- 
ceptions. 

Cited  in  Stone  v.  Johnson,  30  Minn.  16,  13  N.  W.  920,  holding  such  rulings 
must  appear  in  statement  of  the  case  or  bill  of  exceptions  and  it  is  not  suffi- 
cient that  they  appear  in  decision  and  findings  of  the  court;  Coolhaugh  v. 
Roemer,  82  Minn.  445,  21  N.  W.  472,  holding  a  fact  occurring  at  trial,  and  not 
matter  of  record,  will  not  be  reviewed  if  not  presented  by  a  case  or  bill  of 
exceptions,  although  it  is  stated  in  findings  of  court. 

2S  AM.  REP.  694,  SINCIiAIR  v.  COUNTY  COM.  28  MINN.  404. 
Injnnction  at  suit  of  taxpayer  to  restrain  unautliorized  public  action. 

Cited  in  Farmer  v.  St.  Paul,  65  Minn.  176,  33  L.R.A.  199,  67  N.  W.  990,  on 
right  of  taxpayer  to  injunction  restraining  city  from  entering  into  unauthorized 
contracts;  Cone  v.  Wold,  85  Minn.  302,  88  N.  W.  977,  holding  if  public  officials. 
whose  duty  it  is,  refuse  to  prevent  appropriation  of  public  funds  to  an  illegal 
use,  a  taxpayer  may  sue  in  equity  to  restrain  such  appropriation;  Flynn  v. 
Little  Falls  Electric  &  Water  Co.  74  Minn.  180,  77  N.  W.  38;  Hamilton  v.  De 
troit,  85  Minn.  83,  88  N.  W.  419;  Schiffman  v.  St.  Paul,  88  Minn.  43,  92  N.  W. 
503, — ^holding  injunction  will  lie  to  restrain  municipal  corporation  from  illegal- 
ly creating  debts  and  liabilities  which  will  increase  his  burden  of  taxation: 
Kellogg  V.  School  Dist.  No.  10,  13  Okla.  285,  74  Pac.  110,  holding  injunction 
will  lie  to  restrain  school  district  from  constructing  school  houses  at  unau- 
thorized places,  and  contracting  liabilities  therefor  which  taxpayers  would  be 
required  to  pay. 
Injunction  to  restrain  improper  publication  of  delinquent  tax  list. 

Cited  in  State  ex  rel.  Boomerang  Co.  v.  McGibbon,  5  Wyo.  82,  37  Pac.  373. 
on  issuance  of  injunction  at  suit  of  taxpayer  to  restrain  publication  of  tax 
sale  notice  in  a  newspaper  other  than  that  designated  as  the  official  paper  of  the 
county  by  the  board  of  county  commissioners. 

Cited  in  notes  in  7  L.R.A.  182,  on  injunction  against  imposition  or  enforce 
ment  of  illegal  taxes ;  10  L.R.A.  294,  on  injunction  against  tax  sales. 
Certiorari  to  review  ministerial  acts. 

Cited  in  State  ex  rel.  Thompson  v.  St.  Paul,  25  Minn.  106,  holding  it  does 
not  lie;  Slingerland  v.  Norton,  59  Minn.  351,  61  N.  W.  322,  on  same  point. 

3S  AM.  REP.  697,  PliATH  v.  MINNESOTA  FARMERS*  MUT.  F.  INS. 

AS80.   38   MINN.   479. 
Entirety  of  insurance  on  several  items  of  property  for  gross  premium. 

Cited  in  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  A.  S.  R.  216,  52 
L.R.A.  70,  36  S.  E.  821,  holding  policy  of  insurance  the  consideration  for  which 
is  a  premium  payable  in  gross  sum  is  entire  and  indivisible,  though  the  con- 


Digitized  by 


Google 


451  NOTES  ON  AMERICAN  REPORTS.  [690-697 

tract  influres  different  classes  of  property  in  separate  amounts;  McQueeny  v. 
Phoenix  Ins.  Co.  52  Ark.  257,  20  A.  S.  R.  179,  5  L.ILA.  744,  12  S.  W.  498; 
Hayens  t.  Home  Ins.  Co.  Ill  Ind.  00,  60  A.  R.  689,  12  N.  E.  137;  Parsons,  R. 
&  Co.  V.  Lane,  97  Minn.  98,  4  L.R.A.(N.S.)  231,  106  N.  W.  485,  7  A.  &  E. 
Ann.  Cas.  1144;  Garver  v.  Hawkeye  Ins.  Co.  69  Iowa,  202,  28  N.  W.  565, — 
holding  if  premium  paid  for  policy  is  a  gross  sum,  though  the  amoimt  of  the 
insurance  on  the  several  items  of  property  is  fixed  in  policy,  the  contract  is 
an  entirety;  Baldwin  v.  Hartford  F.  Ins.  Co.  60  N.  H.  422,  49  A.  R.  324,  on 
entirety  of  insurance  contract  because  a  gross  siun  is  insured  for  single  and 
entire  consideration. 

Cited  in  reference  note  in  29  A.  R.  185,  on  severability  of  loss  on  policy 
void  as  to  part. 

Cited  in  notes  in  74  A.  D.  499,  on  whether  insurance  policy  void  as  to  part 
of  property  is  void  in  toto;  38  A.  R.  230,  on  severability  of  insurance  contract 
where  part  is  void  for  misrepresentation;  8  L.R.A.  834,  on  entire  and  severable 
contracts  of  fire  insurance;  19  L.R.A.  211,  217,  as  to  severability  of  insurance 
in  same  policy. 

Disapproved  in  Goorberg  v.  Western  Assur.  Co.  160  Cal.  510,  119  A.  S.  R. 
246,  10  L.RA.(N.S.)  876,  89  Pac.  130,  11  A.  &  E.  Ann.  Cas.  801,  holding  ques- 
tion of  entirety  or  divisibility  of  contract  of  insurance  on  several  items  of 
property  depends  upon  nature  of  the  risk;  Loomis  v.  Rockford  Ins.  Co.  77  Wis. 
87,  20  A.  S.  R.  96,  8  L.R.A.  834,  46  N.  W.  313,  holding  insurance  on  three 
buildings  and  certain  personalty,  situated  on  three  different  forms,  each  for 
separate  amount,  the  premium  being  a  gross  sum,  is  a  divisible  contract. 
—  Avoidance  of  policy  by  alienation  of  property. 

Cited  in  Funke  v.  Minnesota  Farmers'  Mut.  F.  Ins.  Asso.  29  Minn.  347,  43 
A.  R.  216,  13  N.  W.  164,  on  avoidance  of  policy  by  subsequent  mortgage  of 
part  of  property  insured;  Pries-Breslin  Co.  v.  Star  P.  Ins.  Co.  83  C.  C.  A. 
147,  154  Fed.  35,  holding  a  mortgage  of  personalty  where  policy  covered  both 
realty  and  personalty  avoided  the  entire  policy. 

Cited  in  notes  in  28  A.  D.  166,  on  sale  of  part  of  property  as  alienation  de- 
feating claim  for  insurance  on  remainder;  28  A.  D.  157,  on  mortgage  of  prop- 
erty insured  as  alienation  defeating  claim  for  insurance;  59  A.  D.  312,  on  effect 
of  clause  restraining  mortgaging  of  insured  property  without  notice  to  in- 
surer. 

Distinguished  in  Central  Montana  Mines  Co.  v.  Fireman's  Fund  Ins.  Co.  92 
Minn.  223,  100  N.  W.  3,  holding  shutting  down  of  part  of  plant  was  not  a 
violation  of  clause  which  did  not  clearly  cover  partial  shut  down. 
Sufficiency  of  mailing  of  notices  required  under  Insurance  policy. 

Cited  in  Robinson  v.  Northwestern  Nat.  Ins.  Co.  92  Minn.  279,  100  N.  W. 
226,  holding  where  insurance  contract  requires  proof  of  death  within  a  certain 
time  be  returned  on  blanks  furnished  by  insurer,  it  is  latter's  duty  to  place  the 
blanks  in  beneficiary's  hands  after  request,  and  if  mails  are  used  therefor,  this 
is  at  sender's  risk. 
Presomptton  Hiat  notice  sent  by  mall  Is  received. 

Cited  in  Benedict  v.  Grand  Lodge,  A.  0.  U.  W.  48  Minn.  471,  61  N.  W.  371, 
■■staining  presumption  that  notice  of  assessment  for  death  of  members  of 
amtaal  beneflt  ■ociely  which  was  duly  mailed  was  received. 
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23  AM.  REP.   70S,  BRACKETT  v.  RICH,  28   MINN.  485. 
Proceedings  necessary  to  fix  liability  of  guarantor  of  note. 

Cited  in  Jones  v.  Ashford,  79  N.  C.  172,  holding  guarantee  of  collection  of 
note  must  diligently  and  honestly  prosecute  suit  against  the  principal  debtor 
to  judgment,  with  return  of  nulla  bona  to  execution  thereon;  Carroll  County 
Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313,  on  steps  necessary  to  be 
taken. 

Cited  in  note  in  64  A.  S.  R.  399,  on  diligence  in  enforcing  guaranty  of  col- 
lection. 

Distinguished  in  Beebe  v.  Canney,  62  Minn.  491,  55  N.  W.  61,  holding  where 
indemnity  bond  signed  by  a  surety  limited  his  liability  to  the  deficiency  after 
foreclosure  and  sale  of  mortgaged  premises  under  a  second  mortgage,  such 
foreclosure  sale  was  condition  precedent  to  right  of  recovery  against  the  surety, 
despite  fact  of  subsequent  sale  under  first  mortgage  for  sum  equal  to  the  prop- 
erty's market  value. 
Necessity  of  suing  insolvent  maker  of  note  before  guaranty  of  collection. 

Cited  in  Roberts  v.  Laughlin,  4  N.  D.  167,  59  N.  W.  967;  D,  M.  Osborne  & 
Co.  V.  Thompson,  36  Minn.  528,  33  N.  W.  1;  Wheeler  v.  Dake,  129  Mo.  App. 
547,  107  S.  W.  1105,— denying  the  necessity;  Colby  v.  Farwell,  71  N.  H.  83,  51 
Atl.  254,  holding  holder  of  note  may  maintain  action  against  guarantor  without 
first  proceeding  against  an  utterly  insolvent  maker  or  obviously  worthless  se- 
curity. 

« Degree  of  principal  debtor's  insolvency  necessary  to  excuse  previous 
action  against  bim. 

Cited  in  Wilcox  Lumber  Co.  v.  School  Dist.  No.  268,  103  Minn.  43,  114  X. 
W.  262,  holding  he  must  be  so  utterly  insolvent  that  an  action  against  him 
would  be  fruitless. 

Cited  in  note  in  13  A.  S.  R.  500,  on  liability  of  guarantor  of  note,  where 
no  steps  have  been  taken  against  insolvent  maker. 
What  constitutes  contract  of  guarantee. 

Cited  in  Leahy  v.  Haworth,  4  L.R.A.(N.S.)  657,  73  C.  C.  A.  84,  141  Fed.  850, 
holding  where  payee  of  note  for  a  consideration  obligated  himself  to  pay  the 
note,  if  payment  could  not  be  had  from  maker  by  exercise  of  reasonable  care, 
this  was  a  contract  of  guaranty. 

Cited  in  reference  note  in  31  A.  S.  R.  625,  on  guaranty  of  collection. 
Necessity  of  notice  of  default  to  guarantor. 

Cited  in  notes  in  64  A.  S.  R.  401,  on  notice  to  guarantor  of  collection;  20 
Xi.R.A.  261,  on  necessity  of  notice  of  default  to  bind  guarantor  of  collection  of 
note;  20  L.R.A.  263,  on  injury  or  prejudice  resulting  from  failure  to  give  no- 
tice of  default  to  guarantor. 

as  AM.  REP.  708,  SLOAN  v.  GILBERT,  12  BUSH,  51. 
Amount  of  evidence  necessary  to  Justify  slander  imputing  crime. 

Cited  in  Atlanta  Journal  v.  Mayson,  92  Ga.  640,  44  A.  S.  R.  104,  18  S.  B. 
1010,  holding  it  is  unnecessary  that  plea  of  justification  be  proved  beyond  a 
reasonable  doubt. 

Cited  in  reference  note  in  44  A.  S.  R.  109,  on  degree  of  evidence  necessary 
to  prove  justification  for  libel. 

Cited  in  notes  in  95  A.  D.  627,  on  proving  crime  in  libel  and  slander;  91 
A.  S.  R.  307,  on  degree  or  amount  of  proof  of  justification  for  slander  or  libel 
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required  in  civil  cases;   10  L.R.A.(N.S.)    1052,  on  degree  of  proof  necebsary  to 
establish  justification  in  action  for  libel  or  slander  charging  criminal   act. 
Amoiint  of  proof  required  in  civil  cases  involving  criminal  acts. 

Cited  in  Lyon  v.  Fleahmann,  34  Ohio  St.  151,  holding  in  action  for  damages- 
resulting  from  sale  of  intoxicating  liquor,  it  is  unnecessary  that  the  illegal 
sales  should  be  proved  beyond  a  reasonable  doubt. 

Cited  in  note  in  91  A.  8.  R.  309,  on  evidence  admissible  and  necessary  to 
justify  a  charge  of  crime. 
Truth  as  defense. 

Cited  in  note  in  31  L.R.A.(N.S.)  146,  on  truth  as  defense  to  civil  action  for 
defamation. 

2S  AM.  REP.  713,  GORDOX  v.  WINCHESTER  BLDG.  ASSO.  12  BUSH, 

110. 
€k>n8titutionality  of  special  legislation. 

Cited  in  South  &  North  Ala.  R.  Co.  v.  Morris,  65  Ala.  193,  denying  consti* 
tionality  of  an  act  imposing  a  burden  on  one  class  of  persons  which  is  not,  in 
like  conditions  imposed  on  all  other  classes;  Atchison,  T.  &;  S.  F.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609  (dissenting  opin- 
ion), on  same  point;  Smith  v.  Louisville  &  N.  R.  Co.  75  Ala.  449,  on  constitu- 
tionality of  statute  fixing  a  liability  on  one  class,  from  which  all  other  classes 
are  exempt;  Com.  v.  Whipps,  80  Ky.  269,  holding  an  act,  entitled  *'an  act  for 
the  l>enefit  of  W.  C.  D.  W.,"  is  constitutional. 

Distinguished  in  Schoolcraft  v.  Louisville  &  N.  R.  Co.  92  Ky.  233,  14  L.R.A. 
279,  17  S.  W.  567,  holding  fact  that  a  law  applies  to  particular  class  of  per- 
sons to  exclusion  of  all  other  classes,  does  not  render  it  unconstitutional,  il 
all  persons  are  treated  alike  under  similar  conditions.  j 

—  Special  privileges  without  consideration  of  public  services  on  part  or 

beneficiary. 

Cited  in  Kentucky  Trust  Co.  v.  Lewis,  82  Ky.  579,  holding  an  act  conferring: 
upon  a  company  power  to  sell  land  in  foreclosure  of  mortgages,  without  inter- 
vention of  a  court  is  unconstitutional;  Barbour  v.  Louisville,  82  Ky.  645,  hold' 
ing  statute  exempting  a  board  of  trade  from  taxation  is  unconstitutional; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Mashore,  21  Okla.  275,  96  Pac.  630,  17  A.  &  E. 
Ann.  Cas.  277;  Owen  County  Burley  Tobacco  Soc.  v.  Brumback,  128  Ky.  137, 
107  S.  W.  710, — ^to  point  that  grant  of  exclusive  privileges  to  class  violates 
Federal  Constitution. 

Cited  in  note  in  12  L.R.A.  354,  as  to  whether  statutes  granting  special  pow- 
ers are  directory  or  mandatory. 

—  Special  privileges  inherently  exclusive. 

Cited  in  Patterson  v.  Wollmann,  5  N.  D.  608,  33  L.R.A.  536,  67  N.  W.  1040, 
sustaining  constitutionality  of  statute  authorizing  boards  of  county  commis* 
sioners  to  grant  exclusive  ferry  privileges  for  a  period  of  years  to  highest  bid- 
ders therefor;  Louisville  Gas  Co.  v.  Citiaens*  Gaslight  Co.  115  U.  S.  683,  29 
L.  ed.  510,  6  Sup.  Ct.  Rep.  266,  sustaining  constitutionality  of  grant  of  ex- 
clusive right  to  supply  gas  to  a  municipality  by  pipes  and  mains  laid  through 
the  public  streets,  and  upon  condition  of  performance  of  the  service  by  the 
grantee. 

—  Special  privileges  to  building  and  loan  associations. 

Disapproved  in   Julien  v.  Model   Bldg.  L.  &  Invest.   Asso.   116  Wis.   79,  61 
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luEUA.  068,  92  N.  W.  561,  holding  statute  giving  to  mortgages  of  building  and 
loan  associations  priority  over  liens  upon  mortgaged  premises,  filed  subse- 
quent to  recording  of  the  mortgage,  is  not  unconstitutional  for  denying  to  any 
person  within  its  jurisdiction  equal  protection  of  the  laws. 
—  Validity  of  statate  authorising  building  and  loan  association  to  take 
more  than  ordinary  legal  rate  of  Interest. 
Cited  in  Henderson  Bldg.  &  L.  Asso.  v.  Johnson,  88  Ky.  191,  3  L.RJL  289,  10 
S.  W.  787,  holding  provision  in  charter  allowing  such  association  to  recover 
more  than  legal  rate  of  interest  upon  money  loaned  is  partial  legislation  and 
therefore  unconstitutional;  United  States  Sav.  &  L.  Asso.  v.  Harris,  113  Fed. 
24,  on  same  point;  Meroney  v.  Atlanta  Bldg.  &  L.  Asso.  116  N.  C.  882,  47  A.  8. 
R.  841,  21  8.  E.  924,  denying  power  of  legislature  to  grant  such  association 
the  power  of  charging  eight  per  cent  for  money  loaned  where  the  general  law, 
by  which  all  other  individuals  and  corporations  are  controlled,  declares  such 
contracts  usurious  and  void;  Jackson  v.  Cassidy,  68  Tex.  282,  4  6.  W.  641, 
holding  interest  cannot  be  charged  upon  a  premium  on  loan  made  by  such  as- 
sociation. 

Cited  in  reference  note  in  69  A.  D.  161,  on  effect  of  usury  laws  upon  transac- 
tions between  building  and  loan  associations,  and  borrowing  members. 

Cited  in  notes  in  83  A.  D.  614,  on  building  and  loan  association  contracts  as 
usury;  18  L.R.A.  134,  on  constitutionality  of  statutes  exempting  building  asso- 
ciations from  usury  law;  26  L.RA.(N.S.)  1137,  on  constitutionality  of  exemp- 
tion of  building  and  loan  associations  from  general  usury  laws;  46  A.  8.  R. 
201,  on  usury  by  building  and  loan  associations. 

Distinguished  in  Livingston  Loan  Bldg.  Asso.  v.  Drummond,  49  Neb.  200, 
68  N.  W.  375,  sustaining  constitutionality  of  general  law  providing  for  in- 
corporation of  such  associations,  and  their  exemption  from  some  features  of 
the  general  interest  laws. 

Disapproved  in  Smoot  v.  People's  Perpetual  Loan  ^  Bldg.  Asso.  95  Va.  686, 
41   L.R.A.  589,  29  S.  E.  746,  sustaining  power  of   legislature  to  confer  upon 
building  associations  t^e  privilege  of  making  contracts  contrary  to  the  usury 
laws. 
liaws  in  contravention  of  oonstltution. 

Cited  in  Moore  v.  New  Orleans,  32  La.  Ann.  726    (dissenting  opinion),  on 
invalidity  of  legislation  violative  of  the  organic  law. 
Nature  of  member's  borrowings   from  building  association. 

Cited  in  Fidelity  Sav.  Asso.  v.  Shea,  6  Idaho,  405,  55  Pac.  1022,  holding 
where  borrower  subscribes  for  shares  in  the  association  merely  to  obtain  a 
loan,  and  is  required  to  make  monthly  payments  upon  such  shares,  and  under 
the  contract  the  "maturity  of  the  shares''  extinguished  the  debt  and  cancels 
the  stock,  the  relation  between  the  parties  is  that  of  creditor  and  debtor; 
Simpson  v.  Kentucky  Citizens'  Bldg.  k  L.  Asso.  101  Ky.  496,  41  a  W.  570, 
holding  the  relations  between  a  member  who  obtains  money  on  his  stock  in 
building  and  loan  association,  and  the  association  is  that  of  a  borrower  of 
money;  Michigan  Bldg.  &  Sav.  Asso.  v.  McDevitt,  77  Mich.  1,  43  N.  W.  960, 
on  money  paid  in  advance  by  corporation  in  full  of  shares  as  a  loan  by  the 
corporation. 
Obligation  of  corporation  to  fulfil  purpose  of  incorporation. 

Cited  in  Geiger  v.  Perkwimen  A;  R.  Tump.  Road,  4  Pa,  Dist.  R.  Ill,  28 
LJLA.  468,  holding  company  chartered  for  purpose  of  constructing  and  main- 
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taining  a  road  for  use  of  public  cannot  exclude  therefrom  any  portion  of  the 
public  80  long  aa  it  submits  to  the  conditions  imposed  by  law. 

as  AM.  REP.  718,  COM.  t.  LAY,  19  BUSH,  288. 
EbcempUona  against  Judgments  In  favor  of  the  state. 

Cited  in  State  v.  Williford,  36  Ark.  155,  38  A.  R.  34,  holding  exemption  laws 
apply  to  judgment  and  execution  on  a  bail-bond;  HoUis  v.  State,  59  Ark.  211, 
43  A.  S.  R.  28,  27  S.  W.  73,  holding  homestead  exempt  from  lien  of  state  for 
costs  in  criminal  prosecution;  Central  Kentucky  Asylum  &  Craven,  98  Ky.  105, 
66  A.  S.  R.  323,  32  S.  W.  291,  holding  a  homestead  is  exempt  from  payment  of 
a  claim  of  the  state  against  the  owner  for  expenses  of  keeping  his  wife  in  its 
asylum;  Betterton  v.  OThvyer,  124  Mo.  App.  306,  101  8.  W.  628,  holding  stat- 
utes relating  to  exemptions  from  executions  in  civil  cases  apply  to  a  levy  for 
fine  and  costs  imposed  for  a  criminal  offense;  Ren  v.  Driskell,  11  Lea,  642, 
holding  execution  on  judgment  in  favor  of  state  against  a  defaulting  tax-col- 
lector, for  taxes  due  state  but  not  paid  over,  cannot  be  levied  upon  his  home- 
stead; Ex  parte  Wall,  106  U.  8.  266,  27  L.  ed.  562,  2  Sup.  Ct.  Rep.  669,  hold- 
ing defendant's  homestead  not  subject  to  seizure  and  sale  under  execution  on 
judgment  in  favor  of  the  United  States  in  civil  action,  if,  had  plaintiff  been  a 
private  person,  it  would  be  exempt  by  law  of  state  where  it  is  situate. 

Cited  in  reference  note  in  26  A.  R.  420,  on  homestead  exemption  laws  not 
applicable  to  state. 

Cited  in  note  in  24  LJLA.  790,  on  exemption  of  homestead  from  liability  of 
fine  or  costs. 

28  AM.  REP.   7S1,  GEBHARD  v.  GARNIER,   19  BUSH,   821. 
Necessity  and  sufficiency  of  plea  of  jurisdiction  of  foreign  court  In  action 
on  Its  Judgment. 

Cited  in  Laidley  v.  Cummings,  83  Ky.  606,  to  the  point  that  courts  cannot 
take  judicial  notice  of  statutes  of  other  states  conferring  jurisdiction  upon  its 
courts. 

Cited  in  reference  notes  in  3  A.  S.  R.  44,  on  actions  on  judgments;  8  A.  S.  R. 
121;  26  A.  S.  R.  102, — on  complaint  on  foreign  judgments. 

Distinguished  in  Gates  v.  Newman,  18  Ind.  App.  392,  46  N.  E.  664,  holding 
allegation  in  complaint  on  a  foreign  judgment  that  court  rendering  it  was  one 
of  general  jurisdiction,  is  sufficient  to  raise  presumption  that  such  court  had 
jurisdiction  of  subject-matter  of  the  action  and  of  the  defendant;  Montgomery 
V.  Consolidated  Boat  Store  Co.  115  Ky.  156,  103  A.  S.  R.  302,  72  S.  W.  816, 
holding  it  is  sufficient  to  allege  that  defendant  appeared,  and  that  the  court 
was  one  of  general  jurisdiction,  without  pleading  the  statute  of  the  foreign 
state,  or  further  showing  the  jurisdiction  of  its  court. 
Alder  of  pleading  by  exhibits. 

Cited  in  Brooks  v.  Paddock,  6  Colo.  36,  holding  the  complaint  must  state  a 
cause  of  action  without  regard  to  the  exhibits. 

28  AM.  BKP.  724,  RODMAN  v.  MUSSSXBfAN,  19  BUSH,  854. 
Garnishment  of  municipal  corporation. 

Cited  in  Laredo  v.  Nalle,  66  Tex.  369,  holding  them  subject  to  garnishment. 
—  Garnishment  of  salaries  of  officers. 
Cited  in  Dickinson  ▼.  Johnson,  110  Ey.  286,  96  A.  S.  R.  434,  64  L.R.A. 
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666,  61  S.  W.  267;  Duval  County  v.  Charleston  Lumber  &  Mfg.  Co.  45  Fla. 
256,  60  L.R.A.  649,  33  So.  631,  3  A.  &  E.  Ann.  Cas.  174,— on  subjection  of  such 
salaries  to  garnishment;  O'Sullivan  v.  Douglass,  124  Ky.  243,  98  S.  W.  990, 
holding  that  salary  of  city  official  may  be  attached  for  his  debts. 

Cited  in  reference  notes  in  23  A.  R.  661,  on  right  to  garnish  wages  or  salary 
of  county  servant  or  officer;  24  A.  R.  327,  on  garnishment  of  municipality  by 
creditor  of  employee;  12  A.  S.  R.  276,  on  liability  of  school  district  to  gar- 
nishment for  teacher's  wages;  72  A.  S.  K  616,  on  reaching  officers'  salaries  by 
supplementary  proceedings. 

Cited  in  notes  in  18  A.  D.  200,  on  right  to  garnish  United  States  and  states; 
18  A.  D.  206,  as  to  whether  cities  and  other  municipalities  are  subject  to  gar- 
nishment; 91  A.  D.  419,  on  official  salaries  as  subject  to  attachment,  garnish- 
ment, or  execution;  96  A.  S.  R.  460,  on  exemption  of  salaries  of  county,  town, 
and  city  officers;  51  A.  S.  R.  118,  on  garnishment  of  municipalities;  54  L.RA. 
573,  on  exemption  of  salary  of  officers  of  municipal  corporations  from  claims 
of  creditors. 

28  AM.  REP.  727,  KAUCHER  v.  BLINN,  20  OHIO  ST.  62. 
Actionable  imputation  of  disease. 

Cited  in  McDonald  v.  Nugent,  122  Iowa,  651,  98  N.  W.  506,  holding  it  ac- 
tionable per  se  to  charge  one  with  having  contracted  venereal  disease  from 
lewd  companions. 

Cited  in  reference  note  in  93  A.  D.  616,  on  words  charging  man  with  having 
venereal  disease  as  actionable  per  se. 

28  AM.  REP.  72»,  CINCINNATI,  H.  A  D.  R.  CO.  v.  COLE,  20  OHIO  ST. 

126. 
When  exemplary  damages  are  recoverable. 

Cited  in  reference  notes  in  10  A.  S.  R.  522,  as  to  when  exemplary  damages  are 
recoverable;  69  A.  S.  R.  171,  on  exemplary  damages  for  expulsion  from  railroad 
train. 

Cited  in  note  in  59  A.  S.  R.  604,  on  liability  of  railroad  companies  for  ex- 
emplary damages. 
Damages  for  expulsion  of  passenger. 

Cited  in  reference  note  in  20  A.  S.  R.  502,  on  damages  for  wrongful  eject- 
ment of  passenger. 
—  Mitigation  of  damages. 

Cited  in  St.  Louis,  &  S.  F.  R.  Co.  v.  Trimble,  64  Ark.  354,  16  S.  W.  899, 
holding  refusal  in  expectation  of  being  expelled  barred  all  but  compensatory 
damages;  Holmes  v.  Carolina  C.  R.  Co.  94  N.  C.  318,  holding  declarations  of 
purpose  to  make  defendant  suffer  for  expulsion  proper  evidence  in  mitigation; 
Southern  P.  R.  Co.  v.  Patterson,  7  Tex.  Civ.  App.  451,  27  S.  W.  194,  holding  re- 
fusal of  fare  to  enhance  damages  is  bar  to  all  ensuing  thereby;  Hall  v.  Mem- 
phis A  C.  R.  Co.  15  Fed.  57;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hogue,  50  Kan.  40, 
31  Pac.  698;  Texas  &  P.  R.  Co.  v.  Lynch,  39  Tex.  Civ.  App.  96,  87  S.  W.  884,— 
holding  refusal  to  pay  demanded  fare  when  able  was  mitigating  fact. 

Cited  in  notes  in  43  L.R.A.  707,  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded  in  order  to  avoid  expulsion  and  lessen  damages;  43  L.R.A.  714,  on 
passenger's  duty  to  pay  fare  wrongfully  demanded  in  order  to  avoid  expulsion 
and   lessen   damages  where  conductor   demanding  fare   is   in   fault;   9   L.RJL 
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(N.S.)    1060,  on  damages  recoverable  by  passenger  who  submits  to  ejection  to 

lay  foundation  for  action. 

Acceptance  of  amended  charter  by  action  thereunder. 

Cited  in  Georgia  R.  &  Bkg.  Co.  v.  Maddox,  116  Ga.  64,  42  S.  E.  315,  holding 
action  supportable  only  under  amendment  which  adopts  same;  Re  Western  Bank 
A,  Trust  Co.  163  Fed.  713,  to  the  point  that  corporation  accepting  part  of  pro- 
visions of  act  may  be  subjected  to  same  conditions  as  imposed  for  accepting 
all  its  provisions. 

Cited  in  note  in  53  A.  D.  468,  as  to  how  amendment  of  charter  of  corpora- 
tion may  be  accepted. 
Power  of  legislature  to  fix  tolls,  etc. 

Cited  in  notes  in  33  L.R.A.  187;  46  L.  ed.  U.  S.  593, — on  contract  exemp- 
tions from  legislative  power  to  fix  tolls,  rates,  or  prices. 

2S  AM.  REP.  731,  BAKER  y.  STATE,  20  OHIO  ST.  184. 
liarceny  of  lost  goods. 

Cited  in  Lamb  v.  State,  40  Neb.  312,  58  N.  W.  963,  holding  evidence  suffi- 
cient to  show  intent  at  time  of  taking  up  an  estray;  State  v.  Clifford,  14  Nev. 
72,  33  A.  R.  526,  holding  the  intent  to  appropriate  must  concur  with  the  find- 
ing; Brooks  V.  State,  35  Ohio  St.  47,  holding  it  larceny  where  street  worker 
picked  up  lost  money  and  kept  it  secretively. 

Cited  in  reference  notes  in  23  A.  R.  678,  on  larceny  by  finder  of  lost  prop- 
erty; 23  A.  R.  531,  on  rights  of  finder  of  lost  property. 

Cited  in  notes  in  67  A.  D.  283,  on  larceny  by  finders  of  lost  goods  or  es- 
trays;  34  A.  R.  734,  735;  88  A.  S.  R.  592,  594,— on  larceny  of  lost  property; 
88  A.  S.  R.  603,  on  intent  as  element  of  larceny  in  case  of  finding  lost  prop- 
erty; 37  LJI.A.  124,  on  belief  as  element  of  larceny  by  finder  of  property;  8 
E.  R.  C.  58,  on  necessity  of  guilty  intent  to  make  act  crime. 

23  AM.  REP.  733,  ERWIN  v.   STATE,   20  OHIO  ST.   186. 
Self  defense. 

Cited  in  People  v.  Bennett,  121  Mich.  241,  80  N.  W.  9,  holding  charges  er- 
roneous in  respect  to  duty  of  one  feloniously  assailed;  State  v.  Hatfield,  48  W. 
Va.  561,  37  S.  E.  626,  holding  accused  who  endeavored  to  provoke  the  encount- 
er could  not  justify  the  killing;  State  v.  Vaughn,  22  Nev.  285,  39  Pac.  733, 
to  the  point  that  person  attacked  by  another  with  deadly  weapon  may  kill 
assailant  and  malice  will  not  be  presumed. 

Cited  in  reference  notes  in  26  A.  R.  53,  on  self-defense  as  justification  for 
homicide;   24  A.  S.  R.  849,  on  what  consrtntutes  killing  in  self-defense. 

Cited  in  note  in  6  L.R.A.  425,  on  force  permissible  in  self-defense. 

—  Duty  to  retreat. 

Referred  to  as  leading  case  in  State  v.  Gardner,  96  Minn.  318,  2  L.R.A.(N.S.) 
49,  104  N.  W.  971,  holding  "retreat  to  wall"  rule  inapplicable  to  assault  with 
fire  arms;  Venable  v.  State,  1  Ohio  C.  C.  301,  holding  it  error  where  dan- 
ger to  life  was  imminent  to  qualify  right  by  duty  to  retreat  if  "reasonably" 
possible  without  increased  danger. 

Cited  with  special  approval  in  State  v.  Cain,  20  W.  Va.  679,  holding  one  who 
provoked  or  conjoined  in  combat  must  cease  and  retreat. 

Cited  in  Beard  v.  United  States,  158  U.  S.  550,  39  L.  ed.  1086,  15  Sup.  Ct. 
Rep.  962;  holding  right  to  stand  ground  not  restricted  to  dwelling  but  appli- 


Digitized  by 


Google 


23  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  458 

cable  wherever  assaulted  person  may  rightfully  be  on  his  premises;  People  t. 
Hecker,  109  CaL  451,  30  L.R.A.  403,  42  Pac.  307,  holding  assaulted  one  may 
stand  his  ground  if  danger  is  seemingly  imminent  and  retreat  perilous;  Peo- 
ple V.  Macard,  73  Mich.  15,  40  N.  W.  784,  holding  right  not  dependent  on  re- 
treat from  assault  with  fire  arms;  Willis  v.  State,  43  Neb.  102,  61  N.  W.  254, 
holding  rule  inapplicable  when  one  is  assaulted  on  his  own  premises  or  by  fire 
arms;  Kirk  v.  Territory,  10  Okla.  46,  60  Pac  797,  holding  it  error  to  assume 
facts  making  retreat  necessary;  People  v.  Lewis,  117  Cal.  186,  59  A.  S.  R. 
167,  48  Pac.  1088;  State  v.  Bennett,  128  Iowa,  713,  105  N.  W.  324,  6  A.  &  E. 
Ann.  Gas.  997;  People  v.  Lilly,  38  Mich.  270;  State  v.  Gibson,  43  Or.  184,  73 
Pac.  333, — holding  assailed  person  need  not  retreat  on  his  own  premises; 
State  V.  Gushing,  14  Wash.  527,  53  A.  S.  R.  883,  45  Pac.  145,  holding  to 
same  effect  in  reviewing  refusal  to  charge;  Palmer  v.  State,  9  Wyo.  40,  87 
A.  8.  R.  910,  69  Pac.  793,  holding  charge  on  duty  to  retreat  erroneous  when 
violent  assault  was  made  on  accused  in  his  own  house. 

Gited  in  reference  notes  in  3  A.  8.  R.  688,  on  duty  of  one  assailed  to  re- 
treat; 59  A.  S.  R.  174,  as  to  when  duty  to  retreat  does  not  exist. 

Gited  in  notes  in  74  A.  S.  R.  730,  on  duty  to  retreat  of  one  relying  on  self- 
defense;  2  L.R.A.(N.S.)  53-56,  on  "stand  ground  to  prevent  felony"  rule  as 
applied  to  self-defense  in  homicide  case;  2  L.R.A.(N.S.)  60,  on  "stand  ground 
when  in  the  right"  rule  as  affected  by  "necessity"  rule. 

Disapproved  in  State  v.  Sherman,  16  R.  I.  631,  18  Atl.  1040,  on  dictum  as 
to  homicide  cases. 
Homicidal  intent  presumable  from  use  of  deadly  weapon. 

Gited  in  Bennett  v.  State,  10  Ohio  G.  G.  84,  on  intent  inferable  from  use  of 
weapon  of  deadly  capability;  Vollmer  v.  State,  24  Neb.  838,  40  N.  W.  420; 
Bailus  V.  State,  16  Ohio  G.  G.  226,  8  Ohio  G.  D.  526;  State  ▼.  Gibson,  43  Or. 
184,  73  Pac.  333, — ^holding  legal  presumption  operates  only  on  bare  fact  of  use 
of  deadly  weapon  without  indicia  of  its  known  actual  deadliness  or  otherwise 
of  intent. 
—  Degree  or  kind  presumed. 

Gited  in  People  v.  Growey,  56  Gal.  36,  holding  charge  erroneous  for  making 
deadliness  of  weapon  conclusive  of  malice;   State  v.  Phillips,   118  Iowa,  660, 
92  N.  W.  876,  holding  the  presumptive  intent  to  kill  is  not  premeditated. 
Intent  in  manslaughter. 

Gited  in  State  v.  Rose,  142  Mo.  418,  44  S.  W.  329,  holding  intentional  kill- 
ing of  a  prisoner  in  overcoming  resistance  or  in  heat  of  passion  aroused  by 
prisoner's  blows  was  voluntary   manslaughter;    Bennett  v.   State,   10   Ohio  C. 
G.  84,  on  intent  to  kill  in  manslaughter. 
Disqualification  of  juror  for  opinion. 

Gited  in  McHugh  v.  State,  42  Ohio  St.  154,  holding  removable  opinion  formed 
on  reports  no  disqualification. 
Cure  of  error  in  acceptance  of  juror  by  peremptory  cballenge. 

Cited  in  Hopt  v.  Utah,  120  U.  S.  430,  30  L.  ed.  708,  7  Sup.  Gt.  Rep.  614, 
holding  it  no  error  where  objectionable  juror  was  excluded  without  exhausting 
peremptory  challenges;  State  v.  Lawlor,  28  Minn.  216,  9  N.  W.  698,  holding 
acceptance  of  alien  cured  where  he  was  peremptorily  challenged  without  ex- 
hausting that  right;  Minich  v.  People,  8  Colo.  440,  9  Pac.  4,  holding  same  of  ac- 
ceptance  of  opinionated  juror  who   was   later  challenged   peremptorily;    State 
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▼.  Reddington,  7  8.  D.  368>  64  N.  W.  170,  holding  same  of  erroneous  regula- 
tion of  order  of  peremptory  challenges. 

Distinguished  in  Hartnett  v.  State,  42  Ohio  St.  568,  holding  it  not  cured 
where  all  peremptory  challenges  were  used  and  objectionable  jurors  remained; 
-State  V.  Fourchy,  51  La.  Ann.  228,  25  So.  109,  holding  it  not  necessary  afl^ma- 
iively  to  show  resultant  harm  in  such  case. 

l¥alYer  of  error  in  accepting  juror  by  failure  to  use  peremptory  chal- 
lenges. 

Cited  in  Territory  v.  Hart,  7  Mont.  42,  14  Pac.  768;  Territory  v.  Hart,  7 
Mont.  489,  17  Pac.  718, — ^holding  alienage  of  juror  so  waived;  Carter  v.  Terri- 
tory, 3  Wyo.  193,  18  Pac.  750,  holding  failure  to  use  all  peremptory  challenges 
makes  error  harmless. 

I>iacliarge  of  accused  for  failure  to  try  within  stated  terms  after  in- 
dictment. 

Cited  in  State  v.  O'Connor,  6  Kan.  App.  770,  50  Pac  949,  holding  imder  simi- 
lar statute  defendant  must  not  have  been  party  to  continuances  beyond  time; 
Johnson  v.  State,  42  Ohio  St.  207,  holding  failure  to  try  at  third  term  was 
presumably  for  want  of  time  and  discharge  was  not  allowable. 

Cited  in  notes  in  85  A.  S.  R.  194,  on  delays  in  trial  of  accused  due  to  con- 
tinuances granted;   56  L.R.A.  528,  on  delay  of  prosecution  for  want  of  time 
to  try  as  want  of  ground  for  discharge  of  accused. 
'^How  demanded. 

Cited  in  McGuire  ▼.  Wallace,  109  Ind.  284,  10  N.  E.  Ill,  holding  discharge 
is  to  be  made  on  motion  and  a  remand  is  not  reviewable  on  habeas  corpus. 

Cited  in  note  in  56  L.R.A.  543,  on  remedy  by  application  in  trial  court  un- 
der statute  to  obtain  discharge  for  delay  of  prosecution. 

SS  AM.  KEP.   741,  KIIiBOURNB  y.  FAY,  20   OHIO  ST.   S«4. 
Avoidance   of   fraudulent   or   unfiled    conveyance   by   administrator   or 
assignee  of  mortgagor. 

Cited  with  special  approval  in  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  230, 
SO  A.  S.  R.  928,  56  Pac.  994,  holding  administrator  may  avoid  unfiled  mort- 
,gage  in  favor  of  creditors  having  no  specific  lien. 

Cited  in  Seibert  ▼.  Milligan,  110  Ind.  106,  10  N.  E.  929,  holding  assignee  rep- 
resents creditors  and  may  pursue  fraudulent  transfers;  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  560,  63  A.  S.  R.  302,  39  L.R.A.  725,  49  N.  £.  592,  holding 
receiver  of  insolvent  may  avoid  liens  or  pledges  which  insolvent  could  not; 
Chapin  y.  Jenkins,  50  Kan.  385,  31  Pac.  1084,  holding  under  statute  assignee 
for  creditors  might  impeach  mortgage;  Bagley  v.  Harmon,  91  Mo.  App.  22; 
Hemley  v.  Harmon,  103  Mo.  App.  233,  77  S.  W.  136,^holding  administrator  of 
insolvent  estate  may  impeach  chattel  mortgage  by  decedent;  Blackman  v.  Bax- 
ter, 126  Iowa,  118,  70  L.R.A.  250,  100  N.  W.  75,  2  A.  &  E.  Ann.  Cas.  707,  hold- 
ing same  and  that  claims  need  not  have  been  allowed  or  become  a  specific  lien; 
Hayes  v.  Fry,  110  Mo.  App.  20,  83-  S.  W.  772,  on  administrator  of  insolvent 
estate  as  representative  of  creditors;  Becker  v.  Anderson,  11  Neb.  493,  holding 
property  covered  by  an  absolutely  void  mortgage  is  assets;  Jones  v.  Molster, 
11  Ohio  C.  C.  432;  Whiteley  v.  Weber,  2  Ohio  C.  C.  336,— 4iolding  unfiled  mort- 
^^Sige  void  as  against  administrator  of  mortgagor's  insolvent  estate;  Lingler  v. 
Wesco,  79  Ohio  St.  225,  128  A.  S.  R.  714,  21  L.R.A.(N.S.)  182,  86  N.  E.  1004; 
Mutual  L.  Ina.  Co.  v.  Farmers'  &  M.  Nat.  Bank,  173  Fed.  390, — to  the  point 
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that  analogy  between  duties  of  administrator  of  insolvt^nt  estate  and  those  of 
assignee  of  insolvent  debtor  is  perfect. 

Cited  in  reference  note  in  80  A.  S.  R.  948,  on  property  covered  by  fraudulent 
chattel  mortgage  as  part  of  estate  of  deceased  mortgagor. 

Cited  in  notes  in  36  A.  R.  569,  on  right  of  assignee  for  benefit  of  creditors 
to  set  aside  prior  fraudulent  conveyance  of  his  assignor;  3  A.  S.  R.  740,  on 
right  of  executor  or  administrator  to  maintain  action  to  set  aside  deceased's, 
conveyance  in  fraud  of  creditors;  135  Am.  St.  Rep.  335,  on  relief  from  fraudu- 
lent conveyance  after  death  of  grantor. 

Distinguished  in  Riddle  v.  Norris,  46  Mo.  App.  512,  holding  assignee  for 
creditors  could  not  avoid  mortgage;  Folsom  v.  Peru  Plow  &  Implement  Co.  OO* 
Neb.  316,  111  A.  S.  R.  537,  95  N.  W.  635,  holding  administrator  could  defeat 
mortgage  only  in  favor  of  claims  proved  before  filing  of  mortgage. 

Disapproved  in  Lancaster  County  Bank  v.  Gillilan,  49  Neb.  165,  68  N.   W^ 
352,  holding  assignee  for  creditors  inferior  to  holder  of  unfiled  mortgage. 
lilen   of   creditors  on   decedent's  estate. 

Cited  in  Straman  v.  Rechtine,  58  Ohio  St.  443,  61  N.  E.  44,  holding  lien  of 
general  creditors  through  administration  proceedings  is  superior  to  defectively 
recorded  mortgage;  Snyder  v.  Betz,  2  Ohio  C.  C.  485;  Kemper  v.  Campbell,  44 
Ohio  St.  210,  6  N.  E.  566,— on  similar  point. 
Rights  of  chattel  mortgagee  as  against  assignee  for  creditors. 

Cited  in  Lindemann  v.  Ingham,  36  Ohio  St.  1,  holding  mortgagee  takes  sub- 
ject to  existing  law  of  assignments  for  creditors. 
Right  of  creditors  against  unfiled  mortgage  or  conditional  sale. 

Cited  in  Dolle  v.  Cassell,  67  C.  C.  A.  526,  135  Fed.  52,  holding  unfiled  con- 
ditional sale  void  in  Ohio  as  to  lien  creditors  whether  prior  or  subsequent 
Subjects  of  chattel  mortgage. 

Cited  in  Lawrence  v.  McKenzie,  88  Iowa,  432,  65  N.  W.  605,  holding  record- 
ing acts  inapplicable  to  a  mortgage  of  accounts  payable;  National  Hudson 
River  Bank  v.  Ohaskin,  28  App.  Div.  311,  51  N.  Y.  Supp.  64,  holding  mortgage 
of  right  to  redeem  pledge  need  not  be  accompanied  by  an  impoosible  delivery; 
Re  Jenney,  19  Misc.  244,  44  N.  Y.  Supp.  84,  holding  chattel  mortgage  law  re-? 
ferred  only  to  mortgages  of  tangible  "things.** 
Interest  of  mortgagor's  creditors  in  mortgaged  realty. 

Cited  in  note  in  47  A.  D.  377,  on  interest  of  mortgagor*s  creditors  in  mort- 
gaged realty. 
What  constitutes  delivery. 

Cited  in  note  in  13  L.R.A.  388,  on  rej^istration  and  filing  of  chattel  mort- 
gage as  equivalent  to  delivery  of  property. 
Effect  of  noncompliance  with  statutes  relating  to  chattel  mortgage. 

Cited  in  note  in  137  Am.  St.  Rep.  489,  on  effect  of  failure  to  execute  and 
record  chattel  mortgage  as  prescribed  by  statute. 

23  AM.  REP.   761,  PITTSBURG,  F.  W.  A  C.  R.  CO.  v.  BINGHAM.  2^ 
OHIO  ST.  364. 

Liability  of  railroad  company  as  to  safety  of  stations,  trains  and  like 
toward  permissive  users. 

Cited  in  Woolwine  v.  Chesapeake  A  0.  R.  Co.  36  W.  Va.  329,  32  A.  S.  R. 
859,  16  L.R.A.  271,  15  S.  E.  81,  holding  company  not  liable  for  death  of  mere 
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visitor  in  telegraph  office  which  was  hurled  from  foundation  by  negligent  wreck ; 
Watson  V.  Manitou  &  P.  P.  R.  Co.  41  Colo.  138,  17  L.R.A.(N.S.)   916.  92  Pac. 
17,  holding  that  railroad  company  is  not  liable  to  person  on  its  premises  for 
"his  own  pleasure  who  is  injured  because  of  defective  platform. 
«- Persons  entitled  to  protection. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Fairbaim,  48  Ark.  491,  4  S.  W.  50, 
holding  owner  of  missing  animals  was  rightfully  on  platform  for  purpose  of 
reading  legal  notice  concerning  them;  Means  v.  Southern  California  R.  Co.  144 
Cal.  473,  77  Pac.  1001,  1  A.  &  E.  Ann.  Cas.  206,  holding  defendant  under  no 
positive  duty  as  to  safety  of  tank  of  sulphuric  acid  which  burst  while  bare 
licensee  was  in  freight  house;  Lary  v.  Cleveland,  C.  C.  &  I.  R.  Co.  78  Ind. 
323,  41  A.  R.  572,  holding  boy  playing  under  freight  house  during  storm  which 
blew  roof  on  him  was  trespasser;  Johnson  v.  Louisville  k  N.  R.  Co.  122  Ky. 
487,  91  S.  W.  707,  holding  no  duty  owed  to  person  at  stock  yard  when  not  on 
business;  Peterson  v.  South  &  Western  R.  Co.  143  N.  C.  260,  118  A.  S.  R.  799, 
^  L.R,A.(N.S.)  1240,  55  S.  E.  618,  holding  stranger  who  boarded  train  to  buy 
fruit  thereon  was  at  most  bare  licensee;  Cincinnati,  H.  &  D.  R.  Co.  v.  Aller, 
64  Ohio  St.  183,  60  N.  E.  20*,  holding  user  of  platform  as  mere  footway  was 
a  licensee  who  assumed  risk  of  its  condition;  Smith  v.  Texas  k  P.  R.  Co.  2 
Posey  Unrep.  Cas.  (Tex.)  329,  holding  person  going  to  express  office  in  depot 
building  is  protected  by  rule;  Izlar  v.  Manchester  &  A.  R.  Co.  57  S.  C.  332, 
35  S.  £.  583,  holding  same  of  man  going  to  meet  family  on  incoming  train. 

Cited  in  reference  note  in  47  A.  R.  596,  on  carrier's  duty  to  keep  station 
^^unds  safe  as  to  persons  coming  there  to  meet  passengers. 

Cited  in  notes  in  29  A.  S.  R.  54,  on  duty  of  carrier  to  use  ordinary  care  to- 
wards person  assisting  passenger;  11  L.R.A.  721,  on  duty  owed  by  railroad  com- 
pany to  strangers  and  licensees. 
Duty  as  predicate  for  negligence. 

Cited  in  Price  v.  Ga  Nun,  11  Misc.  74,  32  N.  Y.  Supp.  801,  holding  optician 
under  duty  to  have  and  use  adequate  skill. 
Negligence  toward  licensees  and  trespassers. 

Cited  in  Singleton  v.  Felton,  42  C.  C.  A.  57,  101  Fed.  526,  holding  gross  neg- 
ligence of  employees  producing  death  of  trespasser  on  train  was  not  action- 
able; Kansas  aty,  S.  &  M.  R.  Co.  v.  Kirksey,  48  Ark.  366,  3  S.  W.  190,  hold- 
ing company  not  bound  to  keep  unobstructed  view  of  trespassing  animals; 
Toomey  v.  Southern  P.  R.  Co.  86  Cal.  374,  10  L.R.A.  139,  24  Pac.  1074,  holding 
want  of  head  light  or  pilot  not  negligence  toward  person  walking  on  tracks; 
Casey  v.  Adams,  137  III.  App.  404,  holding  policeman  entering  building  was 
at  his  own  risk;  Woodruff  v.  Bowen,  136  Ind.  431,  22  L.R.A.  198,  34  N.  E. 
1113,  holding  there  must  be  active  wrong  or  dolus  to  support  liability;  Con- 
nell  V.  Keokuk  Electric  R.  &  P.  Co.  131  Iowa,  622,  109  N.  W.  177,  holding  duty 
as  to  safety  was  not  owing  to  bare  licensee;  Cumberland  Teleg.  &  Teleph.  Co. 
V.  Martin,  116  Ky.  554,  105  A.  S.  R.  229,  63  L.R.A.  469,  76  S.  W.  394,  holding 
person  under  awning  during  storm  was  bare  licensee  and  'telephone  company 
not  liable  for  his  death  by  lightning  which  ran  in  over  wires;  Harriman  v.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  45  Ohio  St.  11,  4  A.  S.  R.  507,  12  N.  E.  451,  holding 
it  actionable  to  leave  signal  torpedoes  on  track  where  travel  was  dense  so  that 
children  found  them;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Cox,  66  Ohio  St.  276,  90 
A.  S.  R.  583,  64  N.  E.  119,  holding  on  facts  company  was  remiss  in  no  duty  to- 
wards one  upon  freight  train  by  permission  of  conductor;  Lake  Shore  k  M.  S. 
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R.  Co.  y.  Lttdtke,  69  Ohio  St.  384,  69  N.  E.  653,  holding  failure  to  keep  fence 
so  tight  that  boy  could  not  go  through  was  not  negligence;  Wheeling  &  L.  E. 
R.  Co.  V.  Harvey,  77  Ohio  St.  235,  122  A.  S.  R.  503,  19  L.R.A.(N.S.)  1136, 
83  N.  E.  66,  11  A.  &  E.  Ann.  Cas.  981,  holding  owner  of  premises  not  bound  to 
make  them  safe  for  children  who  of  themselves  come  there  to  play;  Monroe  t.. 
Atlantic  Coast  Line  R.  Co.  151  N.  C.  374,  27  L.R.A.(N.S.)  193,  66  S.  E.  315, 
holding  owner  of  premises  not  liable  to  one  injured  by  using  pathway  thereon^ 
where  excavation  causing  injury  existed  for  two  years;  Briscoe  v.  Henderson 
Lighting  &  Power  Co.  148  N.  C..396,  19  L.R.A.(N.S.)  1116,  62  S.  E.  600,  holdings 
owners  of  premises  not  liable  to  trespassers  for  injuries  received  from  condi- 
tions arising  from  lawful  use  thereof;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cogswell,. 
23  Okla.  181,  20  L.R.A.(N.S.)  837,  99  Pac  923,  to  point  that  railroad  is  only 
liable  to  licensees  for  gross  negligence  of  employees. 

Cited  in  reference  note  in  98  A.  D.  322,  on  liability  for  injury  to  trespasser. 

ated  in  notes  in  15  A.  S.  R.  374;  26  A.  R.  565, — on  liability  of  owner  of 
dangerous  premises  for  injury  to  one  lawfully  thereon;  17  L.R.A.(NJS.)  921 » 
on  duty  of  owner  of  premises  to  protect  licensee  against  hidden  dangers;  25 
E.  R.  C.  113,  on  liability  of  landowner  for  injuries  sustained  by  trespasser. 

Distinguished  in  Indianapolis  v.  Emmelman,  108  Ind.  530,  68  A.  R.  65,  9 
K.  E.  156,  holding  failure  to  guard  pit  made  in  bed  of  shallow  stream  at  edge 
of  levee  where  children  played  was  negligence. 

—  Invitations  and  enticements. 

Cited  in  Onderdonk  v.  Smith,  27  Fed.  874,  holding  owner  of  barge  kept  at 
pier  after  being  loaded  and  ready  to  leave  was  in  attitude  of  bare  licensee; 
Indiana,  B.  A  W.  R.  Co.  v.  Barnhart,  115  Ind.  399,  16  N.  E.  121,  holding  brake- 
man  on  a  connecting  switch  was  invited  licensee;  Baltimore  &  O.  S.  W.  R.  Co. 
v.  Slaughter,  167  Ind.  330,  119  A.  S.  R.  503,  7  L.R.A.(N.S.)  597,  79  N.  E.  186, 
holding- building  of  a  farm  crossing  and  customary  use  of  it  implied  an  invita- 
tion; Grunst  v.  Chicago  &  W.  M.  R.  Co.  109  Mich.  342,  67  N.  W.  335,  holdin.? 
permission  to  visit  yards  to  look  for  cars  was  no  invitation  to  climb  on  moving- 
cars;  Kelley  v.  Columbus,  41  Ohio  St.  263,  holding  extension  of  the  pavement 
beyond  the  travelled  way  was  not  of  itself  an  invitation  to  deviate. 

Cited  in  note  in  59  A.  D.  736,  on  liability  of  owner  of  premises  for  injurie» 
to  visitors  and  persons  entering  by  invitation. 

—  Dangerous  places  at  or  near  traveled  places. 

Cited  in  Early  v.  Lake  Shore  &  M.  S.  R.  Co.  66  Ifich.  349,  33  N.  W.  813,. 
holding  company  not  bound  to  keep  fence  between  street  line  and  turntable  pit 
thirty  feet  away;  Omaha  &  R.  Valley  R.  Co.  v.  Martin,  14  Neb.  296,  16  N.  W. 
696,  holding  company  cutting  tracks  across  a  used  but  not  legal  roadway  was 
not  bound  to  erect  barriers. 
Actionable  misuse  of  one's  ovm. 

Cited  in  Russell  v.  State,  32  Ind.  App.  243,  69  N.  E.  482,  holding  spite  fence 
not  a  common  nuisance;  Horan  v.  Byrnes,  72  N.  H.  93,  101  A.  8.  R.  670,  62 
L.R.A.  602,  54  Atl.  945,  sustaining  law  against  spite  fences;  Emry  y.  Roanoke 
Nav.  k  Water  Power  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  8.  E.  18,  holding  own- 
er of  buildings  on  other's  land  was  as  to  them  trespasser  and  could  not  re- 
cover for  destruction  by  blasting;  Elster  v.  Springfield,  49  Ohio  St.  82,  30  K. 
E.  274,  holding  impairment  of  percolating  waters  affected  no  actionable  right; 
Letto  V.  Kessler,  54  Ohio  St  73,  40  L.R.A.  177,  42  N.  E.  765,  holding  erection 
of  "spite  fence"  not  actionable. 
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Cited  in  note  in  5  LuRJL  581,  on  liability  of  owner  of  private  premisea  for 
neglect  to  keep  them  in  repair. 

Control  by  rallroada  of  depot  srounds  and  admission  of  persons  there- 
on. 

Cited  in  Donovan  v.  Pennsylvania  Co.  199  U.  S.  279,  50  L.  ed.  192,  26  Sup. 
CL  Rep.  91,  holding  carrier  might  by  injunction  protect  its  exclusive  hack 
licensee  against  interference  by  other  hackmen;  Kates  v.  Atlanta  Baggage  & 
Gab  Co.  107  Ga.  636,  46  L:RJl,  431,  34  S.  E.  372,  holding  subject  to  duty  as 
carrier  exclusive  privileges  of  cab  and  baggage  service  may  be  given;  Fluker 
V.  Georgia  R.  A  Bkg.  Co.  81  Ga.  461,  12  A.  S.  R.  328,  2  L.R.A.  843,  8  S.  E.  529, 
holding  same  as  to  privilege  of  selling  lunches  to  travelers;  Snyder  v.  Union 
Depot  Co.  19  Ohio  C.  C.  368;  State  ex  rel.  Sheet  v.  Union  Depot  Co.  71  Ohio 
St.  379,  68  L.R.A.  792,  73  N.  E.  633,  2  A.  &  E.  Ann.  Cas.  186,— sustaining  ex- 
clusive lease  of  privilege  of  hack  service  at  union  depot. 
Who  are  passengers. 

Cited  in  note  in  61  A.  S.  R.  77,  as  to  who  are  not  passengers,  generally. 

SS  AM.  REP.  758,  McCORTIiE  v.  BATES,  29  OHIO  ST.  419. 
Mode  of  action  by  official  board. 

Cited  in  Lucas  v.  Futrall,  84  Ark.  540,  106  S.  W.  667;  Mincer  v.  Reno  County. 
27  Kan.  253, — ^holding  action  must  be  collective  and  in  meeting;  First  Nat.  Bank 
V.  Drake,  35  Kan.  564,  57  A.  R.  193,  11  Pac  445,  holding  individual  consent  of 
directors  inefficient  to  ratify  an  act;  People  ex  rel.  Mershon  v.  Shaw,  34  App. 
Div.  61,  54  N.  Y.  Supp.  218,  holding  mere  record  on  minutes  without  meeting  was 
bad;  Hyland  v.  Ossining,  57  Misc.  212,  107  N.  Y.  Supp.  223,  holding  action  must 
be  in  meeting  and  not  by  way  of  ratifying  individual  void  acts;  Grand  Island 
A  N.  W.  R.  Co.  V.  Baker,  6  Wyo.  369,  71  A.  S.  R.  926,  34  LJR.A.  835,  45  Pac. 
494,  holding  members  of  board  cannot  act  except  by  meeting. 

Cited  in  note  in  33  L.R.A.  86,  on  power  of  county,  city,  town  boards,  and 
school  otTlcers  as  determined  by  place  of  performance. 

Distingubhed  in  Milford  v.  Powner,  126  Ind.  528,  26  N.  E.  484,  holding  con< 
tract  signed  by  school  trustees  and  then  ratified  was  good. 
—  Individual  agreements  to  take  action. 

Cited  in  C.  H.  &  D.  R.  Co.  v.  Morris,  10  Ohio  C.  C.  502,  holding  contrary  action 
may  be  taken  in  meeting;  Murphy  y.  Albina,  22  Or.  106,  29  A.  S.  R.  578,  29 
Pac  853,  holding  individual  agreements  to  ratify  action  at  meeting  not  bmd- 
ing;  McGinn  v.  Willey,  6  Cal.  Ill,  91  Pac.  423,  holding  agreement  of  individual 
members  of  board  of  education  to  employ  one  as  teacher  is  void. 

Distinguished  in  People  ex  rel.  Mosher  v.  Stowell,  9  Abb.  N.  C.  456,  holding 
collective  action  not  void  because  pursuant  to  previous  agreement. 
Breach  of  InTalid  contract. 

Cited  in  Brinkerhoif  v.  Tracy,  66  Ohio  St.  558,  46  N.  E.  1109,  holding  breach 
of  fraudulent  trust  not  actionable. 

SS  AM.  REP.    7«2,  STERLING  T.  DRAKE,   29  OHIO  ST.   457. 
Power  of  gOTernor  to  flz  day  for  execution  at  expiration  of  reprieve. 

Cited  in  Re  Rhea,  64  Neb.  885,  holding  fixing  of  day  of  executi(m  after  re- 
prieve was  executive  and  not  judicial  function;  Clifford  v.  Heller,  63  N.  J.  L. 
105,  57  LJfLA.  812,  42  Atl.  155,  holding  governor  has  power  and  should  fix  day 
for  execution  on  termination  of  reprieve;  Re  Buchanan^  146  N.  Y.  264,  40  N.. 
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E.  883,  holding  application  under  statute  lor  fixing  of  new  day  of  execution 
applies  only  when  day  to  which  reprieve  suspended  it  has  passed  by. 
ExecutlTe,  legislative  and  judicial  powers. 

Cited  in  Smith  v.  Myers,  109  Ind.  1,  58  A.  R.  375,  9  N.  E.  692,  on  executive 
and  judicial  powers. 

—  Pardons  and  reprieves. 

Cited  in  Singleton  v.  State,  38  Fla.  297,  56  A.  S.  R.  177,  34  LJLA..  251,  21  So. 
21,  holding  legislature  could  not  restore  person  convicted  to  competency  as  a 
witness;  Butler  v.  State,  97  Ind.  373,  holding  act  giving  court  power  to  suspend 
sentence  void. 

23  AM.  REP.  760,  NBWBURG  v.  MUNSHOWER,  20  OHIO  ST.  «17. 
Process  or  order  as  protection. 

Cited  in  Edee  v.  Strunk,  35  Neb.  307,  53  N.  W.  70,  holding  receiver  protected 
in  collecting  and  paying  money  under  apparently  valid  receivership  order. 

Cited  in  notes  in  21  A.  D.  190,  on  justification  of  oflicers  by  their  process; 
21  A.  D.  198,  on  defects  in  process  which  do  not  affect  protection  of  officer 
serving;  95  A.  S.  R.  97,  on  defenses  available  to  sheriffs,  constables,  and  mar- 
shals for  failure  to  levy. 

—  Duty  as  to  void  or  irregular  writ. 

Cited  in  People  v.  Whitehead,  90  IH.  App.  614,  holding  sheriff  not  obliged 
to  execute  writ  which  is  in  fact  invalid;  Thompson  v.  State,  3  Ind.  App.  371, 
28  N.  E.  996,  on  right  to  refuse  to  execute  fair  process  known  to  be  void. 

Cited  in  reference  note  in  3  A.  S.  R.  702,  on  liability  of  officer  for  refusing  to 
execute  process  regular  on  its  face  but  in  fact  void. 

Cited  in  note  in  95  A.  D.  428,  429,  on  sheriff's  duty  in  respect  to  service  of 
iiTegular  process. 
Invalidity  of  judgment  against  part  of  joint  obligors. 

Cited  in  reference  notes  in  32  A.  S.  R.  668,  as  to  whether  judgment  void  as- 
to  one  defendant  is  void  as  to  all;  61  A.  S.  R.  770,  on  judgment  against  several 
persons  only  part  of  whom  are  served. 

Cited  in  notes  in  32  A.  D.  606,  on  invalidity  as  to  all  defendants  of  judgment 
void  as  against  one;  01  A.  S.  R.  366,  368,  on  entirety  of  judgments  void  as 
against  some  of  the  parties. 

Distinguished  in  Larimer  v.  Clemmer,  31  Ohio  St.  499,  where  liability  was 
several. 
Estoppel  to  deny  judgment. 

Cited  in  Olson  v.  Nunnally,  47  Kan.  391,  27  A.  S.  R.  296,  28  Pac.  149,  holding 
person  giving  redelivery  bond  not  estopped  to  say  judgment  was  wholly  void. 

Cited  in  note  in  47  A.  D.  377,  on  effect  of  judgment  by  court  having  juris- 
diction of  defendant  and  subject-matter. 
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24  AM.  REP.  1,  FRANKLIN  WHARF  CO.  v.  PORTIjAND,  «7  MB.  46. 
Municipal  liability  for  nuisances. 

Cited  in  Simon  v.  Atlanta,  67  Ga.  618,  44  A  R.  739,  holding  city  not  liable 
for  temporarily  obstructing  street  by  stretching  ropes  during  fire  department 
parade;  Cumberland  v.  Willison,  50  Md.  138,  33  A.  R.  304,  to  point  that  city 
must  respect  rights  of  private  property  in  exercising  authority  conferred  by 
legislature. 

Cited  in  reference  notes  in  26  A  R.  357,  on  municipality's  liability  for 
obstructing  navigation;  28  A  R.  654,  on  county's  liability  for  maintaining  pest' 
house  in  dwelling  houses;  47  A.  S.  R.  548,  on  municipal  liability  for  enforce- 
ment of  health  laws. 

Cited  in  note  in  15  A.  S.  R.  846,  on  liability  of  municipal  corporation  for 
maintaining  a  nuisance. 

Distinguished  in  Seele  v.  Deering,  79  Me.  343,  1  A  S.  R.  814,  10  Atl.  45, 
holding  town  not  liable  for  ultra  vires  acts  resulting  in  nuisance  to  private  prop- 
erty; Coonley  v.  Albany,  132  N.  Y.  145,  30  N.  E.  382,  holding  city  not  liable 
where  river  is  obstructed  by  sunken  boat  neither  owned  nor  sunk  by  it. 
«— Nuisances  arising  from  sewers. 

Cited  in  Nolan  v.  New  Britain,  69  Conn.  668,  38  Atl.  703,  holding  that  city's 
unauthorized  pollution  of  watercourse  with  sewage  renders  it  liable  to  lower 
riparian  owner;  Peck  v.  Michigan  City,  149  Ind.  670,  49  N.  E.  800,  holding  city 
liable  where  deposits  from  its  sewers  cause  peculiar  injury  to  dockowner;  State 
T.  Portland,  74  Me.  268,  43  A  R.  586,  holding  that  city  creates  nuisance  where 
its  sewers  so  accumulate  masses  of  filth  as  to  endanger  public  health;  Attwood 
V.  Bangor,  83  Me.  582,  22  AtL  466,  holding  that  city  may  extend  sewer  across 
flats  of  river  to  point  below  low- water  mark;  Sayre  v.  Newark,  69  N.  J.  Eq.  361, 
83  A.  8.  R.  629,  48  L.R.A  722,  46  Atl.  985,  refusing  to  enjoin  city  from  maintain- 
ing sewer,  constructed  under  legislative  authority,  though  private  property  was 
damaged  by  pollution  of  air  and  water;  Seifert  v.  Brooklyn,  101  N.  Y.  186,  54 
Am.  Rep.  Vol.  XVI.— 30.  465 
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A.  R.  664,  4  N.  E.  321,  holding  city  liable  for  nuisance  unnecessarily  created  on 
private  property  in  constructing  sewers;  Reading  Iron  Works  ▼.  South  Chester, 
2  DeL  Co.  Rep.  455,  holding  that  where  law  provides  adequate  remedy  injunc- 
tion will  not  lie  to  prevent  borough  from  creating  nuisance  by  construction  of 
sewer. 

Cited  in  reference  note  in  1  A.  S.  R.  674,  on  municipal  liability  for  defective 
sewers. 

Cited  in  notes  in  29  A.  S.  R.  742,  on  municipal  liability  for  creating  nuisance 
in  construction  of  sewer;  1  LJLA.  298,  on  liability  of  municipal  corporation  for 
negligent  exercise  of  its  power  fo  construct  sewers;  16  E.  R.  C.  625,  628,  on 
liability  of  municipal  corporation  in  respect  to  sewers. 
Prescriptive  right  to  maintain  public  nuisance. 

Cited  in  Charlotte  v.  Pembroke,  82  Me.  391,  8  L.RJL  828,  19  Atl.  902,  holding 
that  tio  length  of  time  win  legalise  public  nuisance. 
Power  of  municipality  as  to  sewerage. 

Cited  in  notes  in  84  A.  S.  R.  920,  on  creation  of  nuisance  by  city's  pollution 
of  water;  1  L.R.A.  297,  on  power  of  municipal  corporation  to  create  nuisance 
as  to  sewers;  39  L.R.A.  684,  on  municipal  power  over  water  and  water  courses 
as  nuisances;  48  L.R.A.  695,  on  statutory  right  of  municipal  corporation  to 
drain  sewage  into  waters. 
Ijlablllty  for  Injury  from  dangerous  condition  of  premises. 

Cited  in  note  in  26  A.  R.  567,  on  liability  of  owner  of  dangerous  premises  for 
injury  to  one  lawfully  thereon. 

Private  action  for  obstruction  of  waters. 

Cited  in  note  in  57  A.  S.  R.  701,  on  private  action  for  damages  for  obstruc- 
tion of  navigable  waters. 

24  AM.  RIBP.  10,  JOKES  v.  BURNHAM,  67  MB.  9S. 
Rights  of  purchaser  of  patent  or  patent  right. 

Cited  in  Standard  Button  Fastening  Co.  v.  Ellis,  159  Mass.  448,  84  N.  E.  682^ 
holding  that  no  covenant  for  quiet  enjoyment  is  implied  under  contract  leasing 
machine  at  a  monthly  rental;  Fomcrook  Mfg.  Co.  v.  Barnum  Wire  &  Iron  Works, 
54  Mich.  552,  20  N.  W.  582,  upon  question  of  estoppel  in  relation  to  one  pur- 
diasing  patent  right. 
—  Invalidity  of  patent  as  defense. 

Cited  in  Morse  Arms  Mfg.  Co.  v.  United  States,  16  Ct.  CI.  296,  to  point  that 
licensee  cannot  set  up  invalidity  of  patent  as  defense  to  daim  for  rent  while 
holding  under  his  license;  Hathom  v.  Wheelwright,  99  Me.  851,  59  AtL  517,  2 
A.  &  £.  Ann.  Cas.  428,  holding  note  given  in  purchase  of  non-patentable  inven- 
tion unenforceable. 

Cited  in  reference  note  in  56  A.  8.  R.  649,  on  effect  of  invalidity  of  patent  on 
contract  for  its  purchase. 

Cited  in  note  in  1  L.RJ^.  314,  on  invalidity  of  patent  as  defense  to  action  for 
contract  price  of  patent  right. 

24  AM.  RBP.  15,  CORBY  v.  PERRY,  67  ME.  140. 

Effect  of  discharge  In  bankruptcy  on  partnership  and  Individual  debts. 

Cited  in  Perkins  v.  Fosher,  80  Ky.  11,  holding  that  member  of  firm  which 
goes  into  bankruptcy  is  not  discharged  from  debts  owed  as  member  of  another 
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firm;  Ex  parte  Nason,  70  Me.  363/ to  point  that  firm  as  a  firm  and  partners 
as  indiYiduah  may  not  be  in  insolvency  at  same  time;  Honegger  v.  Wettstein^ 
15  Jones  A  S,  125;  Poillon  v.  Lawrence,  77  N.  Y.  207, — ^to  point  that  partner- 
ship debts  will  not  be  discharged  unless  partnership  assets  are  brought  into 
bankrupt  court. 

Cited  in  note  in  69  LJLA.  781,  as  to  what  debts  partner  is  disdiarged  by 
decree  of  bankruptcy. 

Disapproved  in  Re  Brick,  4  Fed.  804,  upon  point  that  discharge  will  not  affect 
partnership  obligations  unless  schedules  mention  partnership  assets;  Mattix  v. 
Leach,  16  Ind.  App.  112,  43  N.  E.  969,  holding  that  individual  discharge  oper- 
ates on  firm  debts  though  partnership  is  not  brought  into  bankruptcy;  Clarke 
V.  Stanwood,  166  Mass.  379,  34  L.R.A.  378,  44  N.  E.  537,  holding  that  in  in- 
solvency proceedings  against  individual,  firm  creditors  may  intervene  though 
partnership  is  not  brought  into  bankruptcy. 

24  AM.  REP.  10,  K£EIiBY  v.  BOSTON  &  M.  R.  CO.  67  ME.  16S. 
Right  to  ride  in  direction  opposite  to  that  called  for  by  ticket. 

ated  in  Godfrey  v.  Ohio  &  M.  R.  Co.  116  Ind.  30,  18  N.  E.  61,  holding  that 
one  cannot  demand  right  to  ride  in  direction  opposite  to  what  ticket  calls  for. 
Right  to  stop  over. 

Cited  in  reference  note  in  39  A.  S.  R.  658,  on  railroad  tickets  for  continuous 
passage. 

Cited  in  note  in  2  LJRA.  83,  on  right  of  passengers  to  get  off  at  intermediate 
station. 

Admissibility  of  declarations  of  agent  against  principal. 

Cited  in  reference  note  in  20  A.  S.  R.  156,  on  declaration  of  agent  as  evidenoe 
against  principal. 

24  AM.  REP.  2S,  McCARTHT  T.  PORTIiAND,  «7  ME.  167. 
Who  may  recover  for  injuries  received  npon  defective  highway* 

Cited  in  Sindlinger  v.  Kansas  City,  126  Mo.  816,  26  L.RJL.  728,  28  S.  W.  S5T, 
to  point  that  persons  using  streets  for  racing  or  playing  cannot  recover  for  in- 
juries from  defects  therein;  Brown  v.  Skowhegan,  82  Me.  273,  19  Atl.  399,  hold- 
ing that  one  falling  into  ditch  in  passing  from  huilding  to  highway  cannot  re- 
cover; because  not  a  "traveller." 

Cited  in  reference  note  in  42  A.  R.  601,  on  liability  for  injury  to  person  travel- 
ing in  highway. 

Cited  in  notes  in  47  A.  S.  R.  335,  on  injury  on  Sunday  by  defective  highway; 
55  A.  R.  865,  on  liability  of  municipality  for  injury  to  child  on  highway  while 
playing. 

Distinguished  in  Varney  v.  Manchester,  58  N.  H.  430,  42  A.  R.  592,  holding 
one  standing  in  highway  to  view  parade,  a  "traveller"  within  highways  statute; 
McGuire  v.  Spenoe,  91  N.  Y.  303,  43  A.  R.  668,  holding  owner  of  premises  liable 
to  child  falling,  while  playing,  into  open  area  in  sidewalk;  Mobus  v.  Waitsfield, 
75  Vt.  122,  53  Atl.  775,  holding  that  one  going  on  bridge  to  assist  another  who 
was  thrown  into  stream  by  falling  of  bridge  is  a  "traveler"  within  meaning  of 
highways  statute. 
Municipal  duty  as  to  streets. 

Cited  in  reference  notes  in  12  A.  S.  R.  114,  on  municipal  duty  as  to  streets; 
9  A.  S.  R.  698,  on  duty  of  municipality  to  keep  streets  and  highways  reason- 
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ably  safe  for  public  travel;  48  A.  S.  R.  658,  on  duty  of  municipal  oorporatkm 
to  keep  sidewalk  in  repair. 

Cited  in  note  in  20  L.R.A.(N.S.)  751,  753,  on  liability  of  municipality  for 
defects  or  obstructions  in  streets. 

24  AM.  REP.  27,  ABBOTT  t.  ABBOTT,  «7  MB.  S04. 
Disabilities  of  coverture  in  respect  to  maintenance  of  actions. 

Cited  in  Atwood  v.  Higgins,  76  Me.  423,  to  point  that  married  woman's  dis- 
abilities in  prosecuting  and  defending  actions  of  tort  remain  except  as  remored 
by  statute;  Lellis  ▼.  Lambert,  24  Ont.  App.  Rep.  653,  holding  that  wife  cannot 
sue  another  woman  for  committing  adultery  with  husband. 

—  Right  of  husband  or  wife  to  sue  for  other's  tort,  generally. 

Cited  in  Thompson  v.  Thompson,  31  App.  D.  C.  557,  holding  action  by  wife 
for  tort  of  husband  not  sustainable  under  statute  giving  her  right  to  sue  in 
tort  as  fully  and  freely  as  if  unmarried;  Wood  ▼.  Vernon,  8  Houst.  (Del.)  48, 
12  Atl.  656,  holding  that  married  woman  cannot  sue  third  person  for  libel  pub- 
lished at  husband's  instigation,  though  authorized  to  sue  for  redress  of  her 
wrongs;  Hobbs  v.  Hobbs,  70  Me.  383,  dismissing  husband's  action  of  repleyin 
against  wife;  Kujek  v.  Goldman,  9  Misc.  34,  29  N.  Y.  Supp.  294,  31  Abb.  N.  C. 
314,  holding  that  husband  cannot  maintain  action  for  deceit  against  wife;  Peters 
V.  Peters,  156  Cal.  32,  23  L.R.A.(N.S.)  699,  103  Pac  229,  holding  that  husband 
cannot  sue  wife  for  battery  diu*ing  continuance  of  marriage  relation. 

Cited  in  notes  in  72  A.  S.  R.  552;  73  A.  S.  R.  280,— on  actions  maintainable 
.•at  law  between  husband  and  wife;  6  L.R.A.  507,  on  tort  actions  between  hus- 
band and  wife;  6  LJt.A.(N.S.)  193;  116  A.  S.  R.  389,--on  wife's  right  to  main- 
Ttain  action  against  husband  for  personal  tort  committed  during  coverture. 

—  Right  of  husband  or  wife  to  sue  for  other's  tort  after  divorce. 

Cited  in  Main  v.  Main,  46  111.  App.  106,  holding  that  divorced  woman  cannot 
sue  former  husband  for  false  imprisonment  taking  place  during  coverture;  Hen- 
neger  v.  Lomas,  145  Ind.  287,  32  L.R.A.  848,  44  N.  E.  462,  holding  that  woman 
who  marries  her  seducer  cannot  when  subsequently  divorced  sue  for  seduction; 
Libby  v.  Berry,  74  Me.  286,  43  A.  R.  589,  dismissing  divorced  woman's  action 
for  tort  committed  during  coverture  by  third  person  acting  under  husband's  di- 
rection; Morrison  v.  Brown,  84  Me.  82,  24  Atl.  672,  to  point  that  divorced  woman 
cannot  sue  former  husband  for  tort  committed  during  coverture;  Bandfield  v. 
Bandfield,  117  Mich.  80,  72  A.  S.  R.  550,  40  L.RA.  757,  75  N.  W.  287,  dismissing 
divorced  woman's  action  against  former  husband  for  communicating  syphilio  to 
her  during  marriage;  Nickerson  V.  Nickerson,  65  Tex.  281,  holding  that  wife, 
though  separated  from  husband,  cannot  sue  him  for  tort  committed  durin;; 
coverture. 

Cited  in  note  in  73  A.  S.  R.  270,  on  suits  between  husband  and  wife  after 
dissolution  of  marriage. 
Right  of  child   to   sue  parent   In   tort. 

Cited  in  McKelvey  v.  McKelvey,  111  Tenn.  388,  102  A.  S.  R.  787,  64  LJLA. 
991,  77  S.  W.  664,  1  A.  &  E.  Ann.  Cas.  130,  holding  that  child  cannot  sue  father 
and  stepmother  for  cruelty  of  latter  consented  to  by  former;  Roller  v.  Roller, 
37  Wash.  242,  107  A.  S.  R.  805,  68  L.R.A.  893,  79  Pac.  788,  3  A.  A  E.  Ann. 
Cas.  1,  holding  that  minor  child  cannot  sue  father  for  rape  committed  by  him 
upon  her. 
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34  AM.  KEP.  SI,  GRINDIjE  t.  EASTERN  EXP.  CO.  «7  ME.  817t. 
liiabUltjr  of  carrier  reoelYing  goods  marked  for  point  beyond  its  line. 

Cited  in  Pitteburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Bryant,  36  Ind.  App.  340,  75 
N.  E.  829;  Dunbar  v.  Port  Royal  &  A.  R.  Co.  36  S.  C.  110,  31  A.  S.  R.  860, 
15  S.  £.  357, — liolding  that  carrier  by  receiving  goods  marlced  for  point  beyond 
its  line  does  not  contract  to  deliver  them  at  such  point;  Colbath  v.  Bangor  & 
A.  R.  Co.  106  Me.  379,  134  A.  S.  R.  569,  74  Atl.  918,  holding  carrier  liable  for 
damages  occurring  upon  line  of  preceding  carrier. 

Cited  in  reference  note  in  74  A.  D.  512,  on  carrier's  right  to  contract  to 
carry  persons  or  property  beyond  its  own  line. 

Cited  in  notes  in  2  A.  S.  R.  326;  31  L.R.A.(N.S.)  7,  14,  31,  62;  42  A.  R.  667,— 
on  connecting  carrier's  liability  beyond  its  line;  72  A.  D.  236,  on  liability  of 
carrier  under  American  rule  for  goods  consigned  to  point  beyond  its  line;  61 
A.  S.  R.  371,  on  limitation  of  liability  of  express  companies  over  connecting 
lines;  21  L.  ed.  U.  S.  298,  on  liability  of  conunon  carrier  for  goods  to  be  trans- 
ported beyond  termination  of  his  line. 
Duty  of  party  damnified  to  provide  against  further  damage. 

Cited  in  Fitzpatrick  v.  Boston  &  M.  R.  Co.  84  Me.  33,  24  Atl.  432,  holding 
in  action  for  obstructing  way  that  plaintiff  cannot  recover  damages  which  he 
might  have  prevented;  Davis  v.  Poland,  102  Me.  192,  120  A.  S.  R.  480,  10 
L.R.A.(N.S.)  212,  66  Atl.  380,  holding  that  damages  suffered  by  one  in  volun- 
tarily remaining  in  house  for  weeks  after  wrongful  removal  of  windows  cannot 
be  recovered;  Dodd  v.  Jones,  137  Mass.  322,  holding  that  purchaser  of  house 
cannot  recover  house's  value  upon  its  burning  after  seller's  refusing  to  assign 
existing  insurance;  for  former  should  have  obtained  new  insurance. 
Measure  of  damages. 

Cited  in  Thems  v.  Dingley,  70  Me.  100,  holding  that  in  action  against  manu- 
facturer for  delivering  defective  springs,  carriage  builder  may  recover  expenses 
of  removing  and  replacing  same;  Palmer  v.  Penobscot  Lumbering  Asso.  90  Me. 
193,  38  Atl.  108,  holding  that  fall  in  market  price  measures  lumber  dealer's 
damages  in  action  for  negligence  in  rafting  and  delivering  logs;  Peak  v.  Frost, 
162  Mass.  298,  38  N.  E.  518,  holding  one  who  sells  stallion  as  breeding  horse 
liable  to  vendee  for  expenses  incurred  while  keeping  it  to  test  it;  Gerard  v. 
Couperthwait,  2  Misc.  371,  21  N.  Y.  Supp.  1092,  holding  that  special  damages 
contenaplated  by  parties  when  contracting  may  be  recovered;  Milford  v.  Bangor 
R.  A  Electric  Co.  104  Me.  233,  30  L.R.A.(N.S.)  531,  71  Atl.  759,  holding  value 
of  town  hall  burned  recoverable  for  negligence  of  defendant  in  failing  to  perform 
its  contract  as  to  water  supply. 

Cited  in  Uote  in  3  L.R.A.  688,  on  measure  of  damages  for  breach  of  contract. 
—  For  fsarrler's  delay  in  delivery. 

Cited  in  Port  Blakely  Mill  Co.  v.  Sharkey,  42  C.  C.  A.  629,  102  Fed.  269, 
holding  that  carrier,  informed  of  necessity  for  prompt  delivery  and  of  profits 
that  may  be  realized,  is  liable  for  such  profits  in  action  for  delay  in  shipment; 
Philadelphia  W.  &  B.  R.  Co.  Lehman,  56  Md.  209,  40  A.  R.  415,  holding  that  to 
hold  carrier  for  special  damages  resulting  from  delay  in  delivering  cattle,  it 
must  be  notified  of  the  special  circumstances. 
Meaning  of  term  "via." 
Cited  in  Denver  &  R.  G.  R.  Co.  y.  DeWitt,  1  Colo.  App.  419,  29  Pac  624, 
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holding  thai  term  ''via"  in  contract  of  carriage  does  not  designate  terminal 
point. 

24  AM.  RBP.   S9,  SMERSON  t.  EUROPBAN  A  N.  A.  R.  CO.   «7  ME. 

S87. 

Followed-  without  special  discussion  in  Bowler  v.  European  &  N.  A.  R.  Co. 
67  Me.  395. 
What  may  be  oonTejred,  mortgaged  or  assigned. 

Cited  in  McAdams  v.  Bailey,  169  Ind.  518,  124  A.  S.  R.  240,  13  L.R.A.(N.S.) 
1003,  82  N.  E.  1057,  to  point  that  equity  will  give  force  to  conveyance  of 
mere  possibility  by  treating  it  as  executory  contract;  Knevals  v.  Blauvelt,  82 
Me.  458,  19  Atl.  818,  holding  contingent  debt  founded  on  existing  contract, 
assignable. 

Distinguished  in  Hamlin  v.  Jerrard,  72  Me.  62,  holding  that  railroad  mortgage 
covers  rolling  stock  withdrawn  from  present  use  and  changed  to  meet  narrow- 
ing of  gauge. 

—  After  acquired  property  generally. 

Cited  in  Griffith  v.  Douglass,  73  Me.  532,  40  A.  R.  395,  holding  that  some 
new  act  after  acquirement  of  property  is  necessary  to  validity  of  mortgage  of 
after-acquired  property;  Shaw  v.  Gilmore,  81  Me.  396,  17  AtL  314,  holding  that 
assignment  of  yearly  crop  of  hay  for  indefinite  period  of  time  is  inoperative  aa 
against  purchaser  of  harvested  crop. 

Cited  in  notes  in  4  L.R.A.  399,  on  conveyance  of  property  to  be  acquired  in 
the  future;  9  L.R.A.  140,  on  mortgages  on  future-acquired  property;  23  L.R.A. 
466,  on  effect  of  sale  or  mortgage  of  future  crops  as  against  purchasers. 
•—Future  earnings  generally. 

Cited  in  New  York  Secur.  A  T.  Co.  v.  Saratoga  Gas  &  Electric  Light  Co.  169  N. 
Y.  137,  45  L.R.A.  132,  543  N.  E.  758,  holding  mortgage  securing  corporate  bonds 
a  lien  on  future  earnings  only  from  time  mortgagee  takes  possession. 

Cited  in  notes  in  99  A.  S.  R.  260,  on  earnings  and  income  passing  upon  rail- 
way mortgage  of  after-acquired  property;  14  L.RJL  127,  on  effect  and  operation 
of  mortgage  of  future  accounts  or  earnings. 

—  Future  wages. 

Cited  in  Wade  v.  Bessey,  76  Me.  413;  Haynes  v.  Thompson,  80  Me.  125, 
13  Atl.  276;  Rodijkeit  v.  Andrews,  74  Ohio  St.  104,  5  L.RJL(N.S.)  564,  77 
N.  E.  747,  6  A.  &  E.  Ann.  Cas.  761, — ^holding  assignment  of  wages  to  be  earned 
in  future  under  existing  employment,  valid;  Hax  v.  Acme  Cement  Plaster  Co. 
•82  Mo.  App.  447,  holding  same;  Edwards  v.  Peterson,  80  Me.  367,  6  A.  S.  R 
207,  14  Atl.  936,  holding  assignment  of  wages  expected  to  be  earned  in  future  in 
•specified  employment  but  not  under  existing  employment,  valid  in  equity. 
Construction  of  statutes. 

Cited  in  Rockland  Water  Co.  v.  Camden  A  R.  Water  Co.  80  Me.  544,  1  L.RA. 
388,  15  Atl.  785,  applying  maxim  "Noscitur  a  socies"  in  construing  statute. 

^4  AM.  REP.  45,  PENOBSCOT  R.  CO.  v.  MAYO,  «7  ME.  470. 
When    action   of  assumpsit  may  be   brought. 

Cited  in  Quimby  v.  Lowell,  89  Me.  547,  36  Atl.  902,  holding  that  tort  can  be 
waived  and  assumpsit  brought  only  where  wrongdoer  converts  chattel  into 
money. 
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Cited  in  note  in  134  Am.  St.  R.  194,  on  right  to  waive  tort  and  gne  in  as- 
aumpeit. 
Wlien  statute  of  limitations  begins  to  run. 

Cited  in  Higgins  v.  Grouse,  63  Hun,  134,  17  N.  Y.  Supp.  696,  holding  that 
limitations  accrue  from  time  fraud  might  have  been  discovered  by  use  of  reason- 
able diligence. 

Cited  in  reference  notes  in  1  A.  S.  R.  789,  on  running  of  limitations  after  dis- 
covery of  frauds  only;  31  A.  S.  R.  47,  on  fraud  as  preventing  operation  of  stat- 
ute of  limitations. 

Cited  in  note  in  16  E.  R.  0.  258,  on  when  statute  of  limitations  nms  against 
cause  of  action  for  fraud. 
RiS^t  to  rely  on  statute  of  limttations. 

Distinguished  in  Thompson  v.  Halbert,  40  Hun,  536,  sustaining  in  action  for 
conversion  of  note  defense  setting  up  fact  that  maker  if  sued  might  plead 
limitation. 

24    AM.  REP.   50,   HERSET  t.   ELIjIOT,   «7   ME.   526. 
As  of  what  time  Indorsement  takes  effect. 

Cited  in  Pavey  v.  Stauffer,  45  La.  353,  19  L.R.A.  716,  12  So.  512,  holding 
that  subsequent  formal  indorsement  of  note  relates  back  to  time  of  its  being 
pledged  in  writing. 
Rights  acquired  by  assignees. 

Cited  in  Rogers  v.  Whitehouse,  71  Me.  222,  holding  that  assignee  acquires  only 
such  rights  as  assignor  has. 

Cited  in  note  in  37  A.  R.  668,  on  rights  of  assignee  of  vendee  under  condi- 
tional sale. 

24   AM.  REP.   52,  EATON  v.  BOISSONNAUIiT,   «7  MB.   540. 
Rate  of  Interest. 

Cited  in  Bangor  v.  Beal,  85  Me.  129,  26  AtL  1112,  to  point  that  trustee  using 
trust  funds  must  pay  legal  rate  of  interest — six  per  cent. 

Cited  in  reference  note  in  26  A.  R.  391,  on  effect  of  subsequent  constitutional 
change  of  legal  rate  of  interest  upon  existing  notes. 

Cited  ih  note  in  6  A.  D.  191,  on  recovery  of  interest  upon  special  contract. 
^  After  debt  is  matured  or  becomes  payable. 

Cited  in  Casteel  v.  Walker,  40  Ark.  117,  48  A.  R.  5,  holding  that  note  payable 
one  day  after  date  with  ten  per  cent  interest  bears  that  interest  until  paid; 
Paine  v.  Caswell,  68  Me.  80,  28  A.  R.  21,  holding  that  rate  of  interest  stipulated 
for  in  demand  note  is  recoverable  to  time  of  judgment;  O'Brien  v.  Young,  95  N. 
T.  428,  47  A.  R.  64,  to  point  that  where  money  is  payable  on  demand,  contract 
rate  of  interest  governs  until  payment  is  demanded;  Flynn  v.  American  Banking 
&  Trust  Co.  104  Me.  141,  129  A.  S.  R.  378,  19  L.R.A.(N.S.)  428,  69  Atl.  771, 
holding  bank  liable  for  legal  rate  of  interest  on  deposits  after  stopping  of  pay- 
ment and  sequestering  of  assets. 

Cited  in  reference  note  in  24  A.  R.  367,  on  rate  of  interest  after  maturity  of 
contract  providing  special  rate  from  designated  date. 

Cited  in  notes  in  76  A.  D.  602;  26  A.  R.  692;  30  A.  R.  47;  33  A.  S.  R.  634; 
26  L.  ed.  U.  S.  531, — on  rate  of  interest  after  maturity;  49  L.R.A.  652,  as  to 
what  rate  of  interest  may  be  stipulated  for  after  maturity. 
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Distinguished  iu  Augusta  Nat.  Bank  v.  Hewins,  90  Me.  255,  38  Atl.  156,  hold- 
ing that  note  payable  at  future  date  with  certain  interest,  until  paid  bears 
such  interest  after  maturity. 

Disapproved  in  Union  Inst,  for  Sav.  v.  Boston,  129  Mass.  82,  37  A.  R.  305, 
holding  that  mortgage  debt  bears  stipulated  interest  after  as  well  as  before 
maturity;  Borders  v.  Berber,  81  Mo.  636,  holding  that  note  stipulating  simply 
for  certain  rate  of  interest  bears  such  rate  after  maturity;  Barbour  v.  Tompkins, 
31  W.  Va,  410,  7  S.  E.  1,  upon  point  that  note  payable  with  specified  interest 
bears  legal  rate  after  maturity. 

24  AM.  R£P.  54,  TOOIiE  t.  BBGKBTT,  67  ME.  544. 
Liability  of  landlord  to  tenant  for  injury  due  to  condition  of  prem- 
ises. 

Cited  in  Hamilton  v.  Feary,  8  Ind.  App.  615,  52  A.  S.  R.  485,  35  N.  B.  48, 
holding  landlord  not  liable  for  injury  to  tenant  from  falling  into  exeayation 
known  to  her  before  she  took  possession  and  which  the  landlord  repeatedly  re- 
fused to  fill  up. 

Cited  in  reference  notes  in  2  A.  S.  R.  752,  on  liability  of  landlord  on  warranty 
that  premises  are  fit  for  purpose  of  lease;  42  A.  R.  89,  on  liability  of  landlord 
for  injury  to  tenant  through  negligence  of  another  tenant  using  premises;  55  A. 
R.  268,  on  liability  of  property  owner  for  injury  from  unhealthy  or  unsafe 
premises;  1  A.  S.  R.  490;  1  A.  S.  R,  472, — on  landlord's  liability  to  tenant  for 
defective  condition  or  construction  of  premises. 

Cited  in  notes  in  50  A.  D.  778,  on  liability  of  lessor  to  tenant  for  nuisances 
or  injuries  from  failure  to  repair;  12  L.R.A.  843,  on  landlord's  liability  for 
dangerous  premises;  4  L.R.A.(N.S.)  1142,  on  landlord's  liability  for  injuries 
from  defective  condition  of  foundation,  walls,  chimneys,  or  roof  of  building, 
different  floors  of  which  are  let  to  different  tenants. 

Distinguished  in  Rogers  v.  Sorell,  14  Manitoba  L.  Rep.  450,  holding  landlord 
not  liable  to  tenant  of  store  for  damages  by  rain  water  entering  by  unglazed 
fanlight  on  second  floor. 
—  Premises  over  which  he  retains  control. 

Cited  in  Mumby  v.  Bowden,  25  Fla.  454,  6  So.  453,  to  point  that  landlord 
who  has  control  of  building  is  liable  to  tenant  for  negligence  resulting  in  dam- 
age from  rain  through  defective  roof;  Freidenburg  v.  Jones,  63  Ga.  612f,  holding 
that  landlord  having  concurrent  control  over  bathroom  with  tenant  of  upper 
floor  is  liable  to  tenant  of  lower  floor  for  overflow  of  water  therefrom ;  Payne  v. 
Irvin,  144  HI.  482,  33  N.  E.  756,  holding  that  landlord  must  repair  portion  of 
premises  retained  by  him;  Sawyer  v.  McGillicuddy,  81  Me.  318,  10  A.  S.  R. 
260,  3  L.R.A.  458,  17  Atl.  124,  holding  that  owner  of  building  must  repair  stair- 
way used  by  the  different  tenants;  McKenzie  v.  Cheetham,  83  Me.  543,  22  Atl.  469, 
to  point  that  rule  of  caveat  emptor  does  not  apply  to  portion  of  premises  over 
which  lessor  retains  control;  Ward  v.  Fagan,  28  Mo.  App.  316,  holding  that 
landlord  retaining  control  of  main  wall  of  tenement  house  is  liable  to  tenant 
injured  by  its  falling;  Quigley  v.  Johns  Mfg.  Co.  26  App.  Div.  434,  50  N.  Y.  Supp. 
93,  holding  that  landlord  must  use  reasonable  care  as  to  portion  of  premises 
in  his  possession  to  avoid  injury  to  tenant  of  other  portion;  Kneeland  v.  Beare, 
11  N.  D.  233,  91  N.  W.  56,  holding  landlord  of  tenement  house  responsible  to 
tenant  for  defective  condition  of  roof;  H.  C.  Capwell  Co.  v.  Blake,  9  Cal.  Appt 
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101,  98  Pae.  51^  holding  landlord  retaining  control  of  roof  liable  for  negligence 
in  failing  to  control  drainage  of  rain  water  from  roof. 

Cited  in  note  in  23  L.R.A.  159,  on  liability  of  landlord  in  control  of  building 
occupied  by  several  tenants  for  injury  by  water  from  roof. 

Distinguished  in  Kuhn  v.  Sol.  Heavenrich  Co.  115  Wis.  447,  60  L.RA.  585,  91 
N.  W.  994,  holding  that  no  implied  contract  obligation  rests  upon  owner  of 
building  leased  in  separate  sections  to  keep  portion  retained  by  him  in  repair. 

Disapproved  in  Krueger  v.  Ferrant,  29  Minn.  385,  43  A.  R.  223,  13  N.  W. 
158,  holding  landlord  not  liable  to  tenant  of  lower  floor  for  defective  condition 
of  roof;  Jones  v.  Millsaps,  71  Miss.  10,  23  L.R.A.  155,  14  So.  440,  holding  lessor 
of  lower  story  retaining  possession  of  upper  story  not  bound  to  make  repairs  in 
upper  portion;  Ward  v.  Fagin,  101  Mo.  669,  20  A.  S.  R.  650,  10  L.R.A.  147,  14 
S.  W.  738,  holding  that  rule  that  lessor  need  not  make  repairs  applies  whether 
tenant  is  lessee  of  whole  or  part  of  premises;  Charlie's  Transfer  Co.  v.  Malone, 
159  Ala.  325,  48  So.  705,  holding  landlord  not  liable  though  retaining  control  of 
part  of  premises  for  damages  from  leaking  of  water  pipes. 
lilabllity  of  landlord  to  third  persons. 

Cited  in  Smith  v.  Preston,  104  Me.  156,  71  Atl.  653,  holding  landlord  liable  to 
third  person  for  damages  from  neglect  to  repair. 

Distinguished  in  Lee  v.  McLaughlin,  86  Me.  410,  26  L.R.A.  197,  30  Atl.  66, 
holding  landlord  not  liable  to  third  persons  injured  through  fall  of  snow  from 
roof  of  building  over  which  tenant  at  will  had  full  control. 
Obligation  of  landlord  to  repair. 

Cited  in  notes  in  14  L.R.A.  241,  on  landlord's  duty  to  repair  roof;  33  L.R.A. 
454,  on  implied  covenant  in  lease  as  to  fitness  of  property  for  purpose  intended ; 
9  E.  R.  C.  457,  on  implied  obligation  of  landlord  to  repair. 

24    AM.    REP.    56,    WINTHROP    SAV.    BANK   t.    JACKSON,    67    ME. 

570. 
What  Is  proper  matter  for  recoupment. 

Cited  in  Gilchrist  v.  Patridge,  73  Me.  214,  holding  damages  sustained  through 
breach  <rf  new  and  independent  agreement  not  proper  matter  for  recoujMnent; 
Fletcher  v.  Harmon,  78  Me.  465,  7  Atl.  271,  holding  that  damages  for  breach 
of  contract  in  respect  to  collateral  securities  cannot  be  recouped  in  action  for 
the  debt;  Bragdon  v.  Freedom,  84  Me.  431,  24  Atl.  895,  holding  that  forfeiture 
imposed  upon  tax  collector  for  his  neglect  cannot  be  recouped  in  action  by  him 
to  recover  his  proper  compensation. 

Cited  in  notes  in  40  A.  D.  323,  on  necessity  to  right  of  recoupment  that  dam- 
ages grow  out  of  transaction  on  which  plaintifTs  claim  is  founded;   79  A.  D. 
600,  on  availability  to  pledgor  of  claim  for  value  of  pledge  as  defense  by  way  of 
recoupment  to  action  upon  debt. 
Care  required  of  bailees. 

Cited  in  Scott  v.  First  Nat.  Bank,  5  Ind.  Terr.  292,  68  L.R.A.  488,  82  S.  W. 
751,  to  point  that  one  holding  negotiable  paper  as  collateral  security  is  not 
responsible  for  its  loss  unless  he  failed  to  exercise  ordinary  care;  Dinsmore  v. 
Abbott,  89  Me.  373,  36  Atl.  621,  holding  that  plaintiff  must  show  that  property 
was  lost  through  gratuitous  bailee's  failure  to  exercise  due  care. 

Cited  in  notes  in  32  A.  S.  R.  721,  on  duties  of  holder  of  collateral  security; 
83  A.  S.  R.  393,  on  degree  of  care  required  of  pledgee;  17  L.R.A.  193,  on  duty  of 
pledgee  to  care  for  thing  pledged. 
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24  AM.  RBP.  59,  ROWEIili  t.  R.  CO.  57  N.  H.  1S2. 
Statutory  liability  of  railroads  for  flres  caused  by  locomotlTes. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Mathews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243  (affirming  121  Mo.  298,  25  L.RJL.  161,  24  S.  W.  691),  sustain- 
ing statute  making  railroad  absolutely  liable  for,  and  giving  it  insurable  in- 
terest in,  property  destroyed  by  fire  from  locomotives;  Boston  Excelsior  Co.  v. 
Bangor  &  A.  R.  Co.  93  Me.  52,  47  L.R.A.  82,  44  Atl.  138,  holding  contributory 
negligence  of  owner  of  property  no  defense  to  action  under  such  statutes;  Petei 
T.  Chicago  &  W.  M.  R.  Co.  121  Mich.  324,  80  A.  S.  R.  600,  46  L.R.A.  224,  80 
N.  W.  296;  Laird  v.  Railroad,  62  N.  H.  254,  13  A.  S.  R.  664;  WaU  v.  Piatt, 
169  Mass.  398,  48  N.  E.  270, — to  same  point;  Bowen  v.  Boston  &  A.  R.  Co. 
179  Mass.  624,  61  N.  E.  141;  Matthews  v.  Missouri  P.  R.  Co.  142  Mo.  645.  44 
S.  W.  802, — ^holding  that  property  owner  can  recover  under  such  statutes  unless 
his  negligence  is  so  gross  as  to  amount  to  fraud;  Wall  v.  Piatt,  169  Mass.  398, 
48  N.  E.  270;  Gordon  v.  Boston  &  M.  R.  Co.  68  N.  H.  396,— holding  that  statute 
making  railroad  liable  for  property  damaged  by  fire  from  its  locomotives  imposes 
liability  of  insurer;  Haseltine  v.  Concord  R.  Co.  64  N.  H.  646,  15  Atl.  143, 
holding  that  under  such  statutes  recovery  can  be  had  for  damage  to  coal  and 
wood  constituting  plaintiff's  stock  in  trade;  Eraser  v.  Pere  Marquette  R.  Co. 
18  Ont.  L.  Rep.  589,  holding  that  owner  of  hay  cut  at  distance  from  railroad 
and  piled  on  another's  land  adjoining  railroad  cannot  recover  for  its  destruction 
by  fire  from  sparks  from  locomotive. 

Cited  in  reference  notes  in  1  A.  S.  R.  149,  on  construction  of  statute  making 
railroad  companies  liable  for  injuries  by  fire;  1  A.  S.  R.  633,  on  liability  for 
injuries  caused  by  fire  from  locomotives. 

Cited  in  notes  in  38. A.  D.  79,  on  statutory  liability  of  railroad  companies  for 
starting  fires;  62  A.  S.  R.  171,  on  liability  of  railroad  company  for  fire;  11 
I1.R.A.  509,  on  liability  of  railroad  company  for  fire  started  from  defective  en- 
gine appliance;  25  L.R.A.  161,  on  constitutionality  of  statutes  making  railroad 
companies  absolutely  liable  for  damage  by  fires  set  by  them,  irrespective  of 
negligence. 

Distinguished  in  Welch  v.  Concord  R.  Co.  68  N.  H.  206,  44  Atl.  304,  holding 
railroad  not  liable  for  destruction  by  fire  from  locomotives  of  goods  stored  in 
its  freight  house  under  statute  making  it  responsible  for  fires  from  locomotives. 
—  Effect  of  contributory  negligence. 

Cited  in  reference  note  in  80  A.  S.  R.  507,  on  immateriality  of  owner's  negli- 
gence as  affecting  railroad's  liability  for  damages  caused  by  fire  from  locomotives. 

Cited  in  notes  in  32  A.  R.  98,  on  what  is  not  contributory  negligence  respect- 
ing communication  of  fire  by  railroad  company;   12  L.RJl.(N.S.)   625,  on  duty 
of  abutting  owner  to  prevent  accumulation  of  combustible  materials  near  rail- 
road right  of  way. 
Assured's  contributory  negligence  as  defense  to  Insurer. 

Cited  in  Wabash  R.  Co.  v.  Ordelheide,  88  Mo.  App.  689,  to  point  that  assured's 
•contributory  negligence  is  no  defense  to  insurer. 
Admissibility  of  evidence  of  other  similar  accidents. 

Cited  in  note  in  49  A.  R.  613,  on  admissibility  of  evidence  to  show  that  other 
horses  were  frightened  by  same  alleged  nuisance  which  frightened  plaintiff's 
horse. 

Distinguished  in  Lewis  v.  Eastern  R.  Co.  60  N.  H.  187,  holding  evidence  that 
other  horses  were  frightened  by  passing  locomotives,  inadmissible  on  question 
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'whether  locomotive  standing  near  highway  crossing  and  emitting  steam  was 
likely  to  frighten  horses. 

24  AM.  REP.   •«,  OOIiDING*S  PETITION,   57   N.   H.   14«. 
EllgiblUty  to  office. 

Distinguished  in  Kaniston  t.  State,  63  N.  H.  37,  56  A.  R.  486,  holding  con- 
atitutional  provision  establishing  maximum  age  limit  for  judges  inapplicable 
to  justices  of  peace. 

—  Woman. 

Cited  in  Wilson  v.  Newton,  87  Mich.  493,  24  A.  S.  R.  173,  49  N.  W.  869, 
holding  woman  competent  to  serve  as  deputy  county  clerk;  Atty.  Gen.  v.  Abbott, 
121  Mich.  540,  47  L.R.A.  92,  80  N.  W.  372,  holding  that  woman  cannot  be 
elected  prosecuting  attorney. 

—  Minor. 

Cited  in  Harkreader  v.  State,  35  Tex.  Grim.  Rep.  243,  60  A.  S.  R.  40,  33  S. 
W.  117,  holding  minor  competent  to  administer  oaths  as  deputy  county  clerk; 
Merchants  Bank  v.  Montieth,  10  Ont.  Pr.  Rep.  334,  holding  that  infant  cannot 
lawfully  be  appointed  administrator. 

24  AM.  REP.  69,  STATE  T.  liAPAGE,  57  N.  H.  245. 
Admissibility  of  evidence. 

Cited  in  Robinson  v.  Stahl,  74  N.  H.  310,  67  Atl.  577,  refusing  to  disturb 
verdict  procured  by  relevant  testimony  though  same  was  prejudicial  to  except- 
ing party. 

—  Of  similar  offenses. 

ated  with  special  approval  in  State  v.  Fallon,  2  N.  D.  510,  52  N.  W.  318, 
holding  that  collateral  offenses  which  are  logically  connected  with  offense 
charged  may  be  proved. 

Cnted  as  leading  case  in  Wallace  v.  State,  41  Fla.  547,  26  So.  713,  holding 
evidence  of  other  similar  criminal  acts  admissible  to  prove  guilty  intent  and 
absence  of  accident  or  mistake. 

Cited  in  Sorenson  v.  United  States,  94  C.  C.  A.  181,  168  Fed.  785;  People  v. 
Minney,  166  Mich.  534,  119  N.  W.  918;  State  v.  La  Rose,  71  N.  H.  435,  52 
Atl.  943;  Redding  v.  Redding,  69  Vt.  600,  38  Atl.  230, — to  point  that  commission 
of  particular  offense  cannot  be  shown  by  proof  of  other  similar  offenses;  Peo- 
ple V.  Lane,  100  Cal.  379,  34  Pac.  856,  holding  that  offenses  sought  to  be 
proved  must  be  logically  connected  with  offense  charged;  People  v.  Sharp,  107 
N.  Y.  427,  1  A.  S.  R.  851,  14  N.  E.  319,  5  N.  Y.  Crim,  Rep.  569  (reversing  45  Hun, 
460,  6  N.  Y.  Crim.  Rep.  388),  to  same  point;  Langford  v.  State,  33  Fla.  233, 
14  So.  815,  holding  evidence  of  utterance  of  other  forgeries  admissible  on  ques- 
tion of  guilty  knowledge;  Addison  v.  People,  193  111.  405,  62  N.  E.  236,  holding 
evidence  of  misconduct,  not  logically  connected  with  that  charged,  inadmissible; 
Jackson  v.  People,  18  111.  App.  608,  holding  in  prosecution  based  on  false  pre- 
tenses, evidence  of  similar  pretenses  in  other  sales  inadmissible;  State  v. 
Crofford,  121  Iowa,  395,  96  N.  W.  889,  holding  evidence  of  abortions  other  than 
that  charged  inadmissible;  Shipp  v.  Com.  101  Ky.  518,  41  S.  W.  856,  holding 
evidence  of  other  similar  acts  admissible  to  prove  fraudulent  intent;  People 
V.  Jacks,  76  Mich.  218,  42  N.  W.  1134,  holding  evidence  of  different  and  distinct 
larcenies  inadmissible  in  prosecution  for  particular  larceny;   State  v.  Jackson, 
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95  Mo.  623,  8  S.  W.  749,  to  point  that  evidence  of  criminal  acts  forming  part 
of  common  system  with  act  charged  is  admissible;  Com.  y.  Robinson,  146  Mass. 
571,  16  N.  E.  462,  to  same  effect ;  State  v.  Gorman,  58  N.  H.  77,  hoiding  evidence 
that  accused  kept  fermented  liquor  for  sale  admissible  on  question  whether 
spirituous  liquor  was  kept  for  same  purpose;  State  v.  Boston  &  M.  R.  Co.  58 
N.  H.  410,  admitting  on  question  of  speed  at  which  train  was  operated,  evidence 
of  speed  at  which  same  engineer  drove  same  train  at  same  point  upon  other 
days;  State  v.  Palmer,  65  N.  H.  216,  20  Atl.  6,  to  point  that  state  cannot  to 
prove  accused  guilty  of  murder  show  that  he  committed  larceny;  State  v.  Wenzel,. 
72  N.  H.  396,  56  Atl.  918,  holding  one's  confession  that  he  committed  statutory 
misdemeanor  inadmissible  to  prove  intent,  when  subsequently  charged  with 
similar  act  which  had  then  been  made  felony;  Knight  v.  State,  54  Ohio  St. 
365,  43  N.  E.  995,  holding  evidence  that  public  officer  proposed  accepting  bribe 
from  architect  inadmissible  in  prosecution  against  him  for  making  corrupt 
contract  with  different  architect;  State  v.  Small ey,  50  Vt.  736,  holding  evidence 
which  shows  disposition  to  commit  crime  or  evidence  of  other  disconnected 
criminal  acts,  inadmissible;  Trogdon  v.  Com.  31  Gratt.  862,  holding  evidence 
of  other  similar  and  contemporaneous  false  pretenses  admissible  on  question  of 
guilty  intent;  Edelhoff  v.  State,  5  Wyo.  19,  36  Pac.  627,  to  point  that  evidence 
of  similar  but  distinct  acts  when  admitted  must  be  confined  to  proving  guilty 
knowledge  or  absence  of  mistake;  Curtice  v.  Dixon,  74  N.  H.  386,  68  Atl.  587, 
holding  specific  acts  of  quarrelsomeness  admissible;  Boyd  v.  State,  81  Ohio  St. 
239,  135  A.  S.  R.  781,  90  N.  K.  355,  18  A.  &  E.  Ann.  Cas.  441,  holding  prior 
acts  of  sexual  intercourse  admissible  on  trial  of  indictment  for  rape. 

Cited  in  notes  in  62  L.R.A.  105;  2  A.  S.  R.  420, — on  admissibility  of  evidence 
of  other  crimes  than  the  one  charged;  44  A.  R.  301,  on  admissibility  of  evidence 
of  similar  crimes  committed  by  prisoner;  105  A.  S.  R.  998,  on  admissibility 
of  other  crimes  where  the  act  itself  constitutes  the  crime  regardless  of  intent; 
62  L.R.A.  291,  on  evidence  of  other  crimes  to  prove  defendant's  connection 
with  common  scheme,  plan,  or  system;  62  L.R.A.  338,  on  evidence  of  sexual 
offenses  with  other  person  in  criminal  case;  63  L.R.A.  398,  on  effect  of  rule 
against  proof  of  other  crimes  on  admissibility  of  evidence  in  trial  for  homicide 
in  commission  of  unlawful  act. 
—  Of  collateral  matters. 

Cited  in  Grant  v.  Libby,  71  Me.  427,  holding  fraud  in  other  transactions  can- 
not, when  tending  to  raise  collateral  issues,  be  proved  on  question  of  fraud 
in  particular  transaction;  Conklin  v.  Consolidated  R.  Co.  196  Mass.  302,  82 
N.  E.  23,  13  A.  &  E.  Ann.  Cas.  857,  to  point  that  evidence  of  general  threats, 
sufficiently  broad  to  include  particular  person,  is  admissible  in  action  for  tort 
committed  on  such  person;  State  v.  Phelan,  159  Mo.  122,  60  S.  W.  71,  holding 
that  evidence  must  be  confined  to  charge  in  the  indictment;  Hall  v.  Brown, 
58  N.  H.  93,  admitting  on  question  whether  crossing  was  obstructed  at  certain 
time  by  defendant's  cars,  evidence  of  manner  in  which  cars  were  usually  managed 
at  same  place;  Amoskeag  Mfg.  Co.  v.  Head,  59  N.  H.  332,  to  point  that  practice 
of  trying  collateral  issues  has  been  extended;  State  v.  Olds,  18  Or.  440,  22  Pac. 
940,  holding  evidence  of  collateral  facts  Inadmissible;  State  v.  Ellwood,  17 
R.  I.  763,  24  Atl.  782,  reversing  verdict  because  immaterial  testimony  prej- 
udicial to  accused  was  admitted;  Malcomson  v.  State,  25  Tex.  App.  267,  8  S. 
W.  468,  holding  evidence  of  transactions  foreign  to  prosecution  in  hand  inad- 
missible. 
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'— To  proTe  motlTe  or  design. 

Cited  in  State  v.  Palmer,  66  N.  H.  216,  20  Atl.  6;  State  v.  Phelps,  6  S.  D. 
480,  59  N.  W.  471, — holding  evidence  to  prove  motive  admissible  though  it 
tends  to  prove  other  offenses-  Farris  v.  People,  129  111.  521,  16  A.  S.  R.  283, 
4  L.R.A.  582,  21  N.  £.  821,  holding  evidence  that  one  charged  with  murder  com- 
mitted rape  on  deceased's  wife  shortly  after  killing,  inadmissible  to  prove 
motive  or  intent;  State  v.  Dearborn,  60  N,  H.  348,  holding  that  state  may  prove 
facts  which  supply  motive  for  act  charged;  State  ex  rel.  Bartlett  v.  Davis, 
•69  N.  H.  350,  41  Atl.  267,  holding  declarations  of  intent  admissible  to  prove 
•design  of  subsequent  acts. 

Cited  in  reference  note  in  21  A.  S.  R.  399,  on  proof  of  other  crime  to  show 
intent  to  commit  murder. 

Cited  in  notes  in  105  A.  S.  R.  986,  on  admissibility  of  other  crimes  as  show- 
ing motive-  for  crime  charged;  8  £.  R.  C.  86,  on  proof  of  acta  o<mimitted  subse- 
quent to  offense  to  show  intent  or  motive. 
—  Bvldence  forming  part  of  res  gestae. 

Cited  in  Killins  v.  State,  28  Fla.  313,  9  So.  711,  holding  evidence  that  one 
Aceused  of  murder  immediately  on  killing  deceiLsed  attempted  to  kill  latter's 
mother,  admissible  as  part  or  res  gestce  and  to  show  animus;  Oliver  v.  State, 
<38  Fla.  46,  20  So.  803,  admitting,  as  part  of  res  gesttt,  a  shooting  distinct  from 
that  charged;  State  v.  Fontenot,  48  La.  Ann.  305,  19  So.  Ill,  holding  that 
•collateral  matters  may,  when  forming  part  of  res  gests,  be  proved. 
Right  of  prosecutor  to  attack  character  of  accused. 

Cited  in  Allen  v.  United  States,  52  C.  C.  A.  697,  115  Fed.  3,  holding  that  prose- 
cutor cannot  degrade  accused;  Mann  v.  State,  22  Fla.  600,  holding  that  accused's 
character  cannot  be  attacked  unless  put  in  issue  by  himself;  Com.  v.  Jackson, 
132  Mass.  16,  44  A.  R.  299,  to  point  that  accused's  character  cannot  be  in- 
•directly  attacked  by  proof  of  misconduct  in  other  similar  transactions;  State 
V.  Kennedy,  177  Mo.  98,  75  S.  W.  979,  holding  that  prosecutor  cannot  attack 
•character  of  accused  in  the  opening  statements;  Carter  v.  State,  36  Neb.  481, 
54  N.  W.  853,  holding  that  unless  accused  puts  his  character  in  issue,  ^ate 
•cannot  do  so  on  pretext  of  impeaching  a  witness;  State  v.  Greenleaf,  71  N.  H. 
^(#06,  54  Atl.  38,  reversing  verdict  because  of  unsupported  remark  of  prosecutor 
-that  accused's  character  was  such  that  community  believed  him  guilty;  State 
v.  Hull,  18  R.  I.  207,  20  L.R.A.  609,  26  Atl.  191,  holding  evidence  of  character 
•of  keeper  of  bawdy  house  inadmissible  unless  put  in  issue  by  herself. 

Cited  in  notes  in  20  L.R.A.  610,  on  right  to  attack  character  of  accused; 
108  A.  S.  R.  895,  on  kind  of  evidence  admissible  in  rebuttal  of  evidence  of  de- 
fendant's good  character. 
Impeaching  witnesses  by  attacking  their  character. 

Cited  in  State  v.  Vandiver,  149  Mo.  502,  holding  that  witness  cannot  be  im- 
peached by  attacking  his  character  by  proof  of  specific  criminal  acts. 
-Credibility  of  testimony. 

Cited  in  Spead  v.  Tomlinson,  73  N.  H.  46,  68  L.R.A.  432,  59  Atl.  376,  holding 
that  fact  that  one's  statmnent  is  absurd  is  not  proof  that  he  himself  does  not 
l>efieve  it  to  be  true. 
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24  AM.  REP.   97,  FIRST  NAT.  BANK  v.  HUBBARD,   49  VT.   1. 

Jurisdiction  of  state  courts  of  actions  by  and  against  national  banks. 

Cited  in  note  in  48  L.R.A.  35,  on  administration  of  Federal  laws  in  state- 
courts  in  action  by  and  against  national  banks. 

24  AM.  REP.  100,  RANDAIX  t.  BACON,  49  VT.  20. 
Sufficiency  of  tender. 

Cited  in  Davis  v.  Nelson,  73  Vt.  328,  50  AtL  1094,  holding  that  tender  is 
waived  unless  insisted  upon  at  the  trial. 

Cited  in  note  in  20  L.  ed.  U.  S.  548,  on  mode  and  sufficiency  of  tender. 
What  constitutes  commencement  of  actions. 

Cited  in  Tracy  v.  Grand  Trunk  R.  Co.  76  Vt.  313,  57  Atl.  104,  to  point  that 
except  as  respects  limitations  acti(m  is  not  commenced  until  process  is  served. 

Distinguished  in  Tracy  v.  Grand  Trunk  R.  Co.  76  Vt.  313,  57  AtL  104,  hold- 
ing that  action  is  commenced  within  meaning  of  special  provision  of  statute  of 
limitations  upon  issuance  of  writ  though  due  service  is  not  made. 

24  AM.  REP.  102,  BRAGG  v.  MORRHiL,  49  VT.  45. 
Implied  warranties. 

Cited  in  T.  B.  Scott  Lumber  Co.  ▼.  Hafner-Lothman  Mfg.  Co.  91  Wis.  667^ 
65  N.  W.  513,  holding  doctrine  of  implied  warranty  inapplicable  where  pur- 
chaser has  opportunity  of  inspection  and  relies  on  his  own  judgment;  Cram 
V.  Gas  Engine  &  Power  Co.  75  Hun,  316,  26  N.  Y.  Supp.  1069,  to  point  that 
where  manufacturer's  judgment  is  relied  on,  implied  warranty  that  goods  are 
suitable  for  purpose  for  which  procured  arises  and  citing  annotation  also  on 
this  point. 

Cited  in  reference  notes  in  30  A.  R.  641,  on  implied  warranty;  7  A.  D.  126, 
on  nature  of  warranty  arising  from  sale  by  sample;  7  A.  D.  126,  on  sale  by 
sample  as  warranty  that  article  corresponds  with  sample;  27  A.  R.  13,  on 
implied  warranty  on  sale  of  garden  seeds;  31  A.  R.  694;  37  A.  S.  R.  205, — on 
implied  warranty  of  fitness  of  article  sold;  1  A.  S.  R.  537,  on  warranty  of  fitness 
for  .particular  purpose  implied  where  article  is  ordered  from  manufacturer; 
41  A.  S.  R.  38,  as  to  when  warranty  is  not  implied  on  sale  of  manufactured 
articles;  44  A.  S.  R.  676,  as  to  when  warranty  is  not  implied  on  sale;  49  A. 
S.  R.  390,  on  implied  warranty  in  sale  of  goods;  57  A.  S.  R.  372,  on  implied 
warranty  as  to  nature  of  article  sold. 

Cited  in  notes  in  41  A.  S.  R.  606;  24  A.  R.  182,— on  implied  warranties  in 
sale  of  chattels;   102  A.  S.  R.  620;   6  A.  D.  116,— on  implied  warranty  when 
articles  are  manufactured  or  sold  for  specific  purpose;   102  A.  S.  R.  616,  on 
implied  warranty  of  quality  on  sale  of  goods  by  manufacturer. 
—  Against  latent  defects. 

Cited  in  Reynolds  v.  General  Electric  Co.  73  C.  C.  A.  23,  141  Fed.  561, 
holding  that  no  warranty  against  latent  defects  or  of  suitableness  arises  where 
machine  of  known  manufacture  is  bought  froiA  one,  not  the  builder;  McKin- 
non  Mfg.  Co.  v.  Alpena  Fish  Co.  102  Mich.  221,  60  N.  W.  472,  holding  manu- 
facturer not  responsible  for  latent  defects  in  the  material,  which  were  not  dis- 
coverable by  him;  Rollins  Engine  Co.  v.  Eastern  Forge  Co.  73  N.  H.  92,  68 
L.R.A,  441,  59  Atl.  382,  to  same  point;  Wisconsin  Red  Pressed  Brick  Co.  v. 
Hood,  67  Minn.  329,  64  A.  S.  R.  418,  69  N.  W.  1091,  holding  builder  who  exercises 
reasonable  eare  not  responsible  for  latent  defects  in  bricks  not  manufactured 
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by  him;  Warren  v.  Buck,  71  Vt.  44,  76  A.  S.  R.  754,  42  Atl.  979,  holding  that 
farmer  -who  sells  live  hogs  to  butcher  does  not  warrant  them  to  be  free 
from  tuberculosis. 

24  AM.  REP.   114,  PITTS  v.  BROWN,  49  VT.  8«. 

E«lfect  of  error  in  name  of  party  to  deed. 

Cited  jn  Hilgendorf  v.  Ostrom,  46  HI.  App.  465,  as  to  effect  of  error  of  writing 
"Albemarle"  for  "Alexander"  in  deed. 
AdmiasibiliCy  of  parol  eridence  to  vary  writing. 

Cited  in  note  in  11  £.  R.  C.  227,  on  admissibility  of  parol  evidence  to  show 
mistake  in  written  contract. 

24   AM.  REP.   117,  AliGER  v.  KENNEDY,   49  VT.    109. 
litablllty  of  landlord  where  tenants  possession  Is  disturbed. 

Cited   in  Boyer  v.  Commercial   Bldg.  Invest.  Co.   110  Iowa,  491,  81  N.  W. 
720,   holding  that  tenant  has  acticm  against  landlord  where  his  possession  is 
disturbed  though  be  does  not  leave  premises. 
Wliat  constitutes  an  eviction. 

Cited  in  Tallman  v.  Murphy,  120  N.  Y.  345,  24  N.  E.  716,  holding  eviction 
established  where  landlord's  failure  to  perform  duties  imposed  on  him  renders 
premises  untenantable;  Prior  v.  Sanborn  County,  12  S.  D.  86,  80  N.  W. 
169,  to  same  point;  Keating  v.  Springer,  146  111.  481,  37  A.  S.  R.  175,  22  L.R.A. 
544,  34  N.  £.  805,  holding  that  there  can  be  no  constructive  eviction  without 
surrender  of  possession;  Marks  v.  Delagio,  27  Misc.  652,  59  N.  Y.  Supp.  707, 
holding  constructive  eviction  established  where  sewer  gas  escaping  from  pipes 
nnder  control  of  landlord  permeated  tenant's  barber  shop. 

Cited  in  notes  in  23  A.  S.  R.  845;   37   A.  S.  R.  185, — on  what  constitutes 
eviction  of  tenant;  68  A.  S.  R.  478;  55  A.  R.  268,— on  unhealthy  condition  of 
premises  as  constituting  eviction. 
Constmctlon  of  written  instruments. 

Cited  in  Chapman  v.  Longworth,  71  Vt.  228,  44  Atl.  352,  holding  void,  a 
subsequent  clause  in  deed  which  was  repugnant  to  granting  clause;  Armstrong  v. 
Hoes,  61  W.  Va.  38,  55  S.  E.  895,  holding  that  where  written  contract  shows  but 
one  vien  of  coal  was  intended  to  be  granted  parol  evidence  is  admissible  to  show 
the  particular  one. 

S4  AM.  REP.  1S4,  STATE  v.  BRIDGMAN,  49  VT.  209. 
Ck>mpetency  of  husband  or  wife  of  accused  as  witness. 

C^ted  in  Woods  v.  State,  76  Ala.  35,  52  A.  R.  314,  holding  wife  of*  one  not 
indicted  eompetent  witness  against  husband's  accomplices;  People  v.  Lang- 
tree,  64  CaL  266,  30  Pac.  813,  holding  wife  competent  to  testify  for  one  indicted 
for  same  offense  as  husband  touching  matters  implicating  husband;  State  v. 
Sargood,  77  Vt.  80,  58  AtL  971,  holding  that  where  two  defendants  are  jointly 
indicted  and  tried,  wife  of  either  is  incompetent  to  testify. 

Cited  in  reference  note  in  47  A.  S.  R.  560,  on  husband  as  witness  to  prove 
adnltery  with  wife. 

Cited  in  notes  in  106  A.  S.  R.  770,  on  husband  ox  wife  as  witness  for  or 
against  the  other  in  prosecution  for  adultery;  2  L.R.A.(N.S.)  863,  on  husband 
or  wife  as  witoess  against  the  other  in  case  of  crime  against  third  persons. 
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Admissibility  of  similar  acts  and  facts. 

Cited  in  State  v.  White,  70  Vt.  225,  39  Atl.  1085,  holding  illegal  intent  with 
^hich  liquor  was  kept  on  one  date  admissible  to  show  intent  in  keeping  on 
another  date  in  same  place;  Guthrie  v.  State,  16  Neb.  667,  21  N.  W.  455,  4 
Am.  Crim.  Rep.  78,  holding  evidence  of  other  acts  of  bribery  than  alleged, 
admissible  to  show  the  system,  design  and  plan  of  parties  involved;  State  v. 
Kelley,  66  Vt.  631,  36  A.  S.  R.  884,  27  Atl.  203,  9  Am.  Crim.  Rep.  354,  holding 
on  trial  for  stealing  laprobes  actually  taken  by  accomplice,  evidence  of  other 
larcenies  by  same  persons  on  same  expedition  admissible  to  show  felonious 
intent. 

Cited  in  notes  in  105  A.  S.  R.  1004;  8  E.  R.  C.  89,— on  proof  of  acts  committed 
subsequent  to  offense  to  show  intent  or  motive. 
Circumstantial  proof  of  sexual  intercourse. 

Cited  in  State  v.  Brink,  68  Vt.  659,  36  Atl.  492,  holding  in  prosecutions  for 
adultery,  sexual  intercourse  provable  by  circumstantial  evidence. 
Election  between  counts  of  Indictment. 

Cited  in  State  v.  White,  70  Vt.  226,  39  Atl.  1085,  holding  it  is  within  court's 
discretion  when  to  compel  state  to  elect  upon  what  date  it  will  claim  con- 
viction. 
—  Other  criminal  intimacy. 

Cited  in  Brevaldo  v.  State,  21  Fla.  789,  holding  evidence  of  acts  anterior  to 
time  specified  in  indictment  for  adultery  admissible  in  connection  with  evi- 
dence of  acts  within  that  time;  State  v.  Moore,  116  Iowa,  178,  88  N.  W.  322, 
admitting  evidence  from  which  acts  of  adultery  occurring  subsequent  to  that 
charged  in  indictment  might  be  inferred;  State  v.  Jackson,  65  N.  J.  L.  62,  46 
Atl.  767,  admitting  evidence  of  acts  of  adultery  other  than  that  charged  in 
indictment;  Halsted  v.  Halsted,  7  Misc.  23,  27  N.  Y.  Supp.  408;  Jayne  v. 
Jayne,  5  Misc.  307,  25  N.  Y.  Supp.  810, — ^holding  that  in  proving  adultery,  acta 
between  parties  other  than  specific  one  complained  of  may  be  shown;  State  v. 
Witham,  72  Me.  521;  State  ex  rel.  Norris  v.  Vershire,  52  Vt.  41,— holding  evi- 
dence of  intercourse  prior  to  period  specified  in  indictment  admissible  in  prose- 
cution for  adultery;  State  v.  Eggleston,  45  Or.  346,  77  Pac.  738,  holding  evi- 
dence of  improper  familiarity  and  of  other  acts  of  adultery  admissible  in  prose- 
cution for  adultery;  Stewart  v.  State,  64  Miss.  626,  2  So.  73,  holding  evidence 
showing  criminal  intimacy  subsequent  to  indictment  admissible  in  prosecution 
for  unlawful  cohabitation;  Yatter  v.  Miller,  61  Vt.  147,  17  AtL  860,  holding  that 
in  crim  con  action,  conduct  of  plaintiff's  wife  and  defendant  prior  and  subse- 
quent to  period  covered  by  declaration  may  be  shown  on  question  of  damages; 
Matthews  v.  Detroit  Journal  Co.  123  Mich.  608,  82  N.  W.  243,  holding  that 
in  action  for  libel  in  charging  improper  relations  between  plaintiff  and  another, 
evidence  that  parties  were  seen  embracing  and  kissing  three  months  later,  if 
admissible;  State  v.  Markins,  95  Ind.  464,  48  A.  R.  733;  Lefforge  v.  State,  129 
Ind.  551,  29  N.  E.  34;  State  v.  Hurd,  101  Iowa,  391,  70  N.  W.  613;  People  v. 
Koller,  142  Cal.  621,  76  Pac.  500;  People  v.  Patterson,  102  Cal.  239,  36  Pac 
436, — holding  that  prior  and  subsequent  acts  of  sexual  intercourse  between 
parties  may  be  shown  in  prosecution  for  incest;  State  v.  Wood,  33  Wash.  290, 
74  Pac.  380,  holding  that  prosecuting  witness  may  testify  to  acts  of  incest 
occurring  prior  to  act  charged;  People  v.  Stratton,  141  Cal.  604,  75  Pac  166, 
holding  that  she  may  testify  to  frequent  acts  of  sexual  intercourse  forced  on 
her  by  accused;   State  v.  Willett,  78  Vt.  157,  62  Atl.  48,  holding  evidence  of 
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different  acts  of  sexual  interccairse  admissible  in  prosecution  for  statutory 
rape;  People  v.  Grauer,  12  App.  Div.  464,  42  N.  Y.  Supp.  721,  holding  evidence 
of  prior  similar  acts  between  same  parties  admisaible  on  prosecution  for  rape; 
State  V.  Hilberg,  22  Utah,  27,  61  Pac.  216  (dissenting  opinion),  as  to  admissibil- 
ity of  evidence  of  illicit  intercourse  before  and  after  act  charged,  in  prosecution 
for  carnally  knowing  female  under  age;  Sykes  v.  State,  112  Tenn.  572,  105  A.  S. 
K.  972,  82  S.  W.  185,  holding  prior  and  subsequent  sexual  intercourse  admis- 
sible under  indictment  for  violation  of  age  of  consent. 

Cited  in  reference  note  in  10  A.  S.  R.  265,  on  admissibility  of  other  acts  of 
unchastity  of  wcnnan  in  prosecuti<ms  for  adultery. 

Cited  in  notes  in  62  L.R.A.  335,  on  evidence  of  other  sexual  offenses;  62 
Lt.R.A.  335,  on  evidence  of  subsequent  sexual  offenses  in  criminal  case. 

Distinguished  in  People  v.  Freeman,  25  App.  Div.  583,  50  N.  Y.  Supp.  984, 
holding  evidence  of  cohabitation  four  months  later  inadmissible  <m  prosecution 
for  sexual  intercourse  with  female  under  age  of  consent 

24    AM.   REP.    138,  RE  CARET,   49   VT.    S8«. 
Re^'ocatlon  of  woman's  will  by  her  marriage. 

Cited  in  Kllis  v.  Darden,  86  Ga.  368,  11  L.R.A.  51,  12  S.  £.  652,  holding  that 
l>y  Georgia  Code  marriage  revokes  woman's  will,  in  which  no  provision  is  made 
in  contemplation  thereof;  Re  Emery,  81  Me.  275,  17  Atl.  68,  holding  rule  of 
common  law  that  marriage  revokes  feme  sole's  will,  no  longer  in  force;  Fellows 
V.  Allen,  60  N.  H.  439,  49  A.  R.  328,  holding  woman's  wilt  not  revdced  by 
her  subsequent  marriage  where  statute  confers  testamentary  capacity  on  mar- 
ried women;  Re  Ward,  70  Wis.  251,  5  A.  S.  R.  174,  35  N.  W.  731,  holding  mar- 
ried woman's  will  made  during  second  marriage,  giving  property  to  children 
of  first  marriage,  not  revoked  by  third  marriage,  there  being  no  children  to 
last   two  marriages. 

Cited  In  notes  in  15  A.  D.  660,  on  revocation  of  will  by  marriage  and  by  birth 
of  issue;  57  A.  D.  346;  80  A.  D.  517;  28  A.  S.  R.  358;  35  A.  S.  R.  442,— on 
revocation  of  will  by  woman's  subsequent  marriage. 
Testamentary   capacity   of   married    women. 

Cited  in  Re  Peck,  80  Vt.  469,  68  Atl.  433,  to  point  that  at  coDuncm  law  mar- 
ried women  lacked  testamentary  capacity. 

Cited  in  note  in  57  A.  D.  349,  on  power  of  married  women  to  dispose  of  prop- 
erty  by  will  under  enabling  statutes. 

24  AM.  REP.  142,  EASTMAN  v.  PREMO,  49  VT.  S55. 
Evidence  to  prove  knowledge  and  Intention. 

Cited  in  Stubly  v.  Beachboard,  68  Mich.  401,  36  N.  W.  192;  MeCasker  v. 
Enright,  64  Vt.  488,  33  A.  S.  R.  938,  24  Atl.  249,—holding  evidence  of  similar 
acts  admissible  to  prove  knowledge  and  intent  with  which  particular  act  was 
done;  Bradley  Fertilizer  Co.  v.  Fuller,  58  Vt.  315,  2  Atl.  162,  holding  evidence 
that  other  purchases  were  fraudulent  admissible  on  question  whether  particular 
one,  made  about  same  time,  was  fraudulent;  Chamberlin  v.  Fuller,  59  Vt.  247, 
9  Atl.  832,  holding  same;  Whitney  Wagon  Works  v.  Moore,  61  Vt.  280,  17 
Atl.  1007,  holding  evidence  that  vendee  immediately  mortgaged  the  property 
for  fictitious  debt  admissible  on  question  whether  he  ever  intended  to  pay  for 
it;  Meserve  v.  Folsom,  62  Vt.  504,  20  Atl.  926,  admitting  on  question  whether 
person  was  taxable  resid^it  of  certain  town  in  certain  year,  evidence  as  to  his 
Am.  Rep.  Vol.  XVI.— 31. 
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residence  and  domicil  in  years  thereabouts;  State  v.  White,  70  Vt.  225,  39 
Atl.  1086,  holding  evidence  of  intent  with  which  intoxicants  wer«  kept  on  one 
occasion  admissible  on  question  of  intent  with  which  same  were  kept  on  dif- 
ferent occasion,  surrounding  circumstances  being  similar. 

Cited  in  reference  notes  in  28  A.  S.  R.  49,  on  admissibility  of  evidence  of 
similar  acts  to  prove  fraudulent  purchase;  33  A.  S.  R.  940,  on  admissibility  of 
other  fraudulent  transactions  to  show  fraud  in  particular  case. 

Cited  in  note  in  11  E.  R.  C.  241,  on  admissibility  of  evidence  of  other  similar 
frauds  committed  about  same  time. 

Distinguished  in  Harris  v.  Howard,  56  Vt.  695,  holding  in  action  to  recover 
for  use  of  horse,  evidence  that  owner  charged  others  nothing  for  its  use,  inad- 
missible. 

S4  AM.  KBP.  144,  ROSS  t.  TROT  A  B.  R.  CO.  49  VT.  S64. 
Liability  of  carrier  where  consignor  selects  or  loads  car. 

Cited  in  Frohlich  v.  Pennsylvania  Co.  138  Mich.  116,  110  A.  S.  R.  310,  lOJ 
N.  W.  223,  4  A.  &  E.  Ann.  Cas.  1140,  holding  carrier  not  liable  to  consignee 
for  damages  resulting  from  defective  car  selected  by  consignor;.  Gulf,  W.  T. 
&  P.  R.  Co.  V.  Wittnebert,  101  Tex.  368,  14  L.R.A.(N.S.)  ]227,  108  S.  W.  150, 
130  A.  S.  R.  868,  16  A.  &  E.  Ann.  Cas.  1153,  to  point  that  carrier  is  not  liable 
for  damages  due  to  consignor's  defective  loading. 

Cited  in  reference  note  in  48  A.  S.  R.  36,  on  effect  of  shipper's  negligence  in 
manner  of  packing  goods  for  carrier. 

Cited  in  note  in  29  L.R.A.(N.S.)  1216,  on  liability  of  carrier  accepting  prop- 
erty improperly  packed  or  crated. 

24  AM.  REP.  147,  BIRMINGHAM  F.  INS.  CO.  ▼.  KROEGHER,  8S  PA. 

•  4. 
Wbat  will  avoid  insurance  policy. 

Cited  in  McClure  v.  Watertown  F.  Ins.  Co.  36  Phila.  Leg.  Int  336,  enforcing 
provision  in  policy  declaring  that  it  should  be  void  if  premises  were  allowed 
to  become  vacant;    Mcaure  v.  Watertown  F.  Ins.   Co.  90  Pa.  277,  35  A  R. 
666,  holding  policy  avoided  by  vacation  of  premises  by  tenant  of  insured. 
—  Keeping  of  prohibited  articles  on  premises. 

Cited  in  Lancaster  F.  Ins.  Co.  v.  Lenheim,  89  Pa.  497,  33  A.  R.  778,  holding 
policy  on  "general  merchandise  usually  kept  in  country  store"  void  where  tur- 
pentine and  benzine  were  kept  in  violation  of  policy's  terms;  Mitchell  v.  Poto- 
mac Ins.  Co.  16  App.  D.  C.  241;  Western  Assur.  Co.  v.  Rector,  85  Ky.  294,  3 
8.  W.  416,  holding  same,  where  gunpowder  was  so  kept;  Wheeler  v.  Traders* 
Ins.  Co.  62  N.  H.  450,  13  A.  S.  R.  582,  enforcing  prohibition  in  policy  against 
use  of  naphtha  or  benzine  on  premises;  Beer  v.  Forest  City  Mut.  Ins.  Co.  39 
Ohio  St.  109,  holding  in  action  on  policy  on  stock  of  hardware,  prohibiting 
keeping  of  gunpowder  or  petroleum,  evidence  of  custom  of  hardware  dealers 
to  keep  such  articles  in  stock,  inadmissible ;  Heron  v.  Phcenix  Mut.  F.  Ins. 
Co.  180  Pa.  257,  57  A.  S.  R.  638,  36  L.R.A.  517,  36  Atl.  740,  40  W.  N.  C.  55, 
holding  policy  avoided  by  bringing  fireworks  on  premises  to  celebrate  holiday; 
White  V.  Western  Assur.  Co.  3  Sadler  (Pa.)  267,  6  Atl.  113,  18  W.  N.  C.  279, 
43  Phila.  Leg.  Int.  518,  holding  policy  violated  where  petroleum  was  kept  in 
shed  adjoining  building  and  conducted  into  building  through  a  pipe;  Bennett 
v.  North   British  &  M.  Ins.  Co.  8  Daly,  471,  holding  use  of  kerosene  oil  for 
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ilhiminating  purpoees  not  within  prohibition  of  policy  against  use  of  oils  on 
premises. 

Cited  in  reference  notes  in  37  A.  R.  650,  on  use  of  materials  prohibited  in 
insurance;  28  A.  R.  322,  on  construction  of  prohibitory  clause  in  fire  insurance 
policy  against  keeping  articles  liable  to  explode;  51  A.  S.  R.  107;  13  A.  S.  R. 
585,— (m  conditions  in  insurance  policies  against  combustibles  and  dangeroua 
substances. 

Distinguished  in  Mears  v.  Humboldt  Ins.  Co.  92  Pa,  15,  36  A.  R.  647,  9  W. 
N.  C.  108,  37  Phila.  Leg.  Int.  331,  holding  using  benzine  to  clean  machinery,, 
no  violation  of  policy  prohibiting  its  use  on  premises. 
Estoppel  from  agent's  knowledge  of  facts  avoiding  policy. 

Cited  in  note  in  16  L.R.A.(N.S.)  1231,  1251,  on  estoppel  because  of  agent's 
knowledge  of  facts  to  claim  forfeiture  of  policy  for  use  or  storage  of  dangerous 
thing. 

24  AM.  REP.  154,  COM.  t.  WAIiTER,  88  PA.  105,  Later  appeal  In  86 

Pa.  15. 
Title  to  public  office. 

Cited  in  Carroll  v.  Green,  148  Ind.  362,  47  N.  E.  223;  Tinkle  v.  Wallace, 
167  Ind.  382,  79  N.  E.  355, — holding  self-executing  a  constitutional  provision 
that  candidates  accepting  or  giving  bribes  shall  be  disqualified  for  holding 
<^ce;  State  ex  rel.  Vance  v.  Wilson,  30  Kan.  661,  2  Pac.  828,  to  point  that 
Supreme  Court  may  determine  for  itself  question  of  right  to  or  forfeiture  of 
public  office;  State  ex  reL  Vance  v.  Wilson,  30  Kan.  661,  2  Pac.  828,  to  point 
that  legislature  may  provide  for  forfeiture  of  public  office  for  misconduct  inde- 
pendent of  any  {M-osecution  therefor;  Sallade  v.  Schuylkill  Coimty,  19  Pa. 
Super.  Ct.  191,  to  point  that  title  to  public  office,  though  valid  on  its  face, 
may,  if  obtained  by  fraud,  be  attacked. 
Fraud  In  elections. 

Cited  in  White's  Election,  4  Pa.  Dist.  R.  363,  holding  that  tribunal  trying 
contested  election  cases  may  reject  purchased  votes,  though  no  conviction  for 
bribery  is  had;  Cbm.  v.  Bell,  145  Pa.  374,  22  Atl.  641,  22  Pittsb.  L.  J.  N.  S. 
91,  28  W.  N.  C.  333,  48  Phila.  Leg.  Int.  439;  Re  Kelly,  200  Pa.  430,  86  A.  S. 
K.  719,  50  Atl.  248  (affirming  9  Pa.  Super.  Ct.  527), — ^to  point  that  fraud  upon 
ballot  box  is  crime  against  nation. 
Nature  of  quo  warranto  proceedings. 

Cited  in  State  ex  rel.  Young  v.  Kent,  96  Minn.  255,  1  L.R.A.(N.S.)  826,  104 
N.  W.  948,  6  A.  &  E.  Ann.  Cas.  905,  holding  that  quo  warranto  is  writ  of  right 
for  commonwealth  against  usurper  of  franchises;  Com.  ex  rel.  District  Attorney 
V.  Kennedy,  5  Lack.  Leg.  News,  323,  to  point  that  upon  application  of  attorney 
general,  OHnmonwealth  is  entitled  to  writ  of  quo  warranto  without  previous 
order  to  show  cause. 

Cited  in  reference  note  in  26  A.  R.  335,  on  right  to  remove  from  office  by  quo 
warranto  proceedings  without  previous  conviction  for  crime. 

Cited  in  notes  in  30  A.  D.  47,  on  quo  warranto  for  usurpation  of  office;  30 
A  D.  50,  on  necessity  of  leave  of  court  to  bringing  of  quo  warranto  proceedings; 
30  A.  D.  52y  on  pleas  available  to  defendant  in  quo  warranto;  1  L.R.A.(N.S.> 
826,  on  quo  warranto  by  attorney  general  as  matter  of  right. 
Filing  of  information  at  relation  of  private  person. 

Cited  in  State  ex  rel.  Lloyd  v.  Elliott,  13  Utah,  200,  44  Pac.  248,  holding 


Digitized  by 


Google 


24  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  484 

that  granting  of  permission  to  file  information  at  relation  of  private  p^wn  resU 
in  sound  discretion  of  court. 
Right  to  trial  by  Jury. 

Cited  in  Montgomery  &  F.  R.  Co.  v.  McKenzie,  96  Ala.  465  (earlier  appeal 
in  85  Ala.  646),  holding  statute  authorizing  creditor  to  file  bill  in  equity  for 
discovery  of  assets,  not  violative  of  right  to  jury  trial;  State-  ez  rel.  Broatch 
V.  Moores^  56  Neb.  1,  76  N.  W.  530  (dissenting  opinion),  upon  right  to  have 
issue  of  fact  joined  in  quo  warranto  tried  by  jury. 

24  AM.  REP.   158,  BERG  t.  ABBOTT,   88  PA.    177. 
Presentmeiit  and  demand  of  bills  and  notes. 

Cited  in  reference  notes  in  a  A.  S.  R.  626;  21  A.  S.  R.  231,— on  place  of  pre- 
sentment of  negotiable  instruments;  44  A.  S.  R.  893,  on  waiver  of  presentment 
of  negotiable  instrument;  52  A.  S.  R.  66,  on  presentment  and  demand  on  joint 
makers. 

Cited  in  notes  in  96  A.  D.  666,  on  presumptions  in  favor  of  protest  and  what 
statements  therein  are  evidence;  43  A.  D.  222,  on  necessity  that  protest  show 
presentment  and  demand. 

24    AH.   REP.    181,   IjEHIGH   COAIj   A  XAV.   CO.   t.   MOHR,    88  PA. 

228. 
Revocation  of  agency  by  death. 

Cited  in  Com.  ex  rel.  Butler  Twp.  v.  Joyce,  18  Pa.  Co.  Ct.  193,  holding  that 
where  judgment  is  entered  under  warrant  of  attorney  against  principal  and  his 
sureties  after  principal's  death,  it  may  be  stricken  off  against  principal  but 
not  against  sureties. 

Cited  in  reference  notes  in  12  A.  S.  R.  29,  on  revocation  of  agency  by  death: 
14  A.  S.  R.  178,  on  termination  of  relation  of  master  and  servant  by  death. 

Cited  in  notes  in  47  A.  D.  345,  on  revocation  of  power  of  attorney  by  death 
of  agent;  50  A.  S.  R.  120;  39  A.  D.  91,— on  effect  of  agent's  death  on  authority 
of  subagent  or  substitute;  23  L.R.A.  710,  on  effect  on  contract  of  agency  of 
death  of  party  thereto. 

24  AM.  REP.  184,  MOSS'S  APPEAIi,  88  PA.  284. 

Wben  dividends  upon  corporate  stock  are  Income,  and  when  principal. 

Cited  in  Richardson  v.  Richardson,  75  Me.  570,  46  A.  R.  428,  holding  life 
tenant  entitled  to  dividend  payable  in  money  though  coming  from  assets  set 
aside  as  a  ''renewal  fund;"  Simpson  v.  Millsaps,  80  Miss.  239,  31  So.  912, 
to  point  that  dividends  are  income  if  they  represent  earnings,  no  matter  in 
what  form  declared;  Eisner's  Estate,  175  Pa.  143,  34  Atl.  577,  holding  tiitt 
any  and  all  enhancements  of  stock's  original  value  belong  to  remainderman; 
Bomtraeger's  Estate,  15  Pa.  Dist.  R.  Ill,  35  Pittsb.  L.  J.  N.  S.  255,  holding 
same;  Knapp's  Estate,  17  Lane.  L.  Rev.  324,  to  same  point;  Yinton's  Appeal, 
99  Pa.  434,  44  A.  R.  116,  11  W.  N.  C.  246,  holding  life  tenant  not  entitled  to 
dividend  arising  from  sale  of  corporation's  franchises  and  permanent  property; 
Thompson's  Estate,  20  Phila.  125,  48  Phila.  Leg.  Int.  147,  9  Pa.  Co.  Ct.  639, 
28  W.  N.  C.  231,  holding  that  life  tenant  is  only  entitled  to  such  profits  as 
were  earned  after  testator's  death;  Holbrook  v.  Holbrook,  74  N.  H.  201.  12 
L.R.A.(N.S.)  768,  66  Atl.  124,  holding  that  dividends  representing  surplus 
earnings  are  income,  whether  distribution  be  made  in  cash,  stock,  or  suhscrip- 
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tion  rights;   Boyer's  Appeal,  224  Pa.  144,  73  Atl.  320,  holding  that  presump- 
tively every  dividend  goes  to  life  tenant. 

Cited  in  reference  notes  in  23  A.  S.  R.  246,  on  relative  rights  of  life  tenant 
and  remainderman  in  dividends  and  increase  of  capital  stock. 

Cited  in  notes  in  118  A.  S.  R.  168,  on  present  doctrine  as  to  respective  rights 
of  life  tenants  and  remaindermen  in  dividends;  118  A.  S.  R.  168,  on  respective 
rights  of  life  tenants  and  remaindermen  in  dividends  declared  from  earnings 
made  before  creation  of  trust;  14  A.  S.  R.  634;  137  Am.  St.  R.  652;  12  L.R.A. 
(N.S.)  770,— on  right  as  between  life  tenant  and  remainderman  in  dividends, 
or  distribution  made  by  corporations. 

Distinguished  in  OUver's  Estate,  136  Pa.  43,  20  A.  S.  R.  894,  9  L.R.A.  421, 
20  Atl.  627,  47  Phila.  Leg.  Int.  536,  7  Pa.  Co.  Ct.  3,  21  Pittsb.  L.  J.  (N.  S.) 
115,  26  W.  N.  C.  392,  upon  point  that  profits  earned  during  testator's  lifetime 
belong  to  remainderman;  Connolly's  Estate,  198  Pa.  137,  47  Atl.  1126,  30 
Pittsb.  li.  J.  N.  8.  324,  holding  life  tenant  not  entitled  to  enhanced  value  due 
to  undivided  surplus  profits. 
—  Stock  dividends. 

Cited  in  Boardman  v.  Mansfield,  79  Conn.  634,  118  A.  S.  R.  178,  12  L.R.A. 
(N.S.)  793,  66  Atl.  169,  holding  that  as  between  life  tenant  and  remainder- 
man stock  dividend  or  option  to  subscribe  to  new  stock  is  capital;  Kalbach  y. 
ClArk,  133  Iowa,  216,  12  L.R.A.(N.S.)  801,  110  N.  W.  599,  12  A.  &  E.  Ann. 
Cas.  647,  holding  remainderman  entitled  to  stock  dividend  representing  in- 
crease in  value  of  corporate  property  regardless  of  when  increase  occurred; 
Thomas  v.  Gregg,  78  Md.  545,  44  A.  S.  R.  310,  28  Atl.  565,  holding  life  tenant 
entitled  to  so  much  of  stock  dividend  as  represents  profits  earned  after  tes- 
tator's death;  Holbrook  v.  Holbrook,  74  N.  H.  201,  12  L.R.A.(N.S.)  768,  66 
AtL  124,  holding  life  tenant  entitled  to  stock  dividend  representing  profits  ac- 
cumulated after  creation  of  the  trust;  McLouth  v.  Hunt,  154  N.  Y.  179,  39 
I^R.A.  230,  48  N.  E.  648,  holding  that  stock  certificates  for  accumulated  earn- 
ings represent  profits  belonging  to  life  tenant;  Knight  v.  Lidford,  3  Dem.  88, 
treating  as  capital,  a  pro  rata  distribution  of  unissued  stock  among  existing 
stockholders;  Smith's  Estate,  140  Pa.  344,  27  W.  N.  C.  420,  21  Atl.  438,  48 
Phila.  Leg.*  Int.  176,  22  Pittsb.  L.  J.  N.  S.  81  (affirming  47  Phila.  Leg.  Int, 
213,  8  Pa.  Co.  Ct.  323,  26  W.  N.  C.  231),  holding  that  stock  dividend  declared 
after  testator's  death,  but  representing  earnings  capitalized  in  his  lifetime  is 
principal;  Morrell's  Estate,  10  Pa.  Dist.  R.  319,  25  Pa.  Co.  Ct.  280,  holding 
that  fluctuations  of  stock  market  do  not  govern  in  determining  whether  stock 
dividend  represents  capital  or  income;  Maulsby's  Estate,  14  Pa.  Dist.  R.  329, 
32  Pa.  Co.  Ct.  153,  holding  that  interests  of  life  tenant  and  remainderman  in 
dividend  certificate  of  indebtedness  are  apportioned  according  as  profits  are 
earned  before  or  after  testator's  death;  Wright's  Estate,  18  Pa.  Co.  Ct.  197, 
6  P«,  Dist.  R.  345,  holding  life  tenant  entitled  to  stock  dividend  declared  from 
profits  earned  after  death  of  testator;  Philadelphia  Trust,  S.  D.  &  Ins.  Co.'s 
Appeal,  1  Monaghan  (Pa.)  230,  16  Atl.  734,  24  W.  N.  C.  137,  holding  life  teur 
ant  entitled  to  scrip  dividend,  representing  profits  earned  after  testator's  death. 

Cited  in  reference  note  in  20  A.  S.  R.  899,  on  rights  as  between  life  tenant 
and  remainderman  to  stock  dividends. 

Cited  in  notes  in  64  A.  R.  265,  on  right  of  life  tenant  to  stock  dividends;  118 
A.  S.  R.  164,  on  doctrine  of  state  courts  as  to  when  a  dividend  is  a  cash  divi<^ 
dend  and  when  a  stock  dividend. 
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DiiapproTed  in  Gibbons  v.  Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup.  Ct. 
Rep.  857,  treating  as  capitali  a  stock  dividend  declared  by  corporation  wiiich 
before  and  after  testator's  death  had  invested  its  earnings  in  permanent  works. 

—  Privilege  of  subscribing  to  new  stock. 

Cited  in  Brinley  v.  Grow,  50  Conn.  66,  47  A.  R.  617,  treating  as  principal 
rather  than  income,  proceeds  of  privilege  granted  shareholders  to  subscribe  to 
new  stock;  Riddle's  Appeal,  99  Pa.  278,  39  Phila.  Leg.  Int.  179,  11  W.  N.  C. 
244,  holding  proceeds  from  sale  of  privilege  granted  stockholders  shortly  after 
testator's  death  to  subscribe  to  increased  stock  are  principal;  Thomson's  Es- 
tate, 11  Pa.  Co.  Ct.  198,  holding  same;  Day's  Estate,  20  Montg.  Co.  L.  Rep.  58, 
holding  trustee  who  neglects  to  realize  on  privilege  of  estate  to  subscribe,  as 
shareholder,  to  new  stock,  liable  for  loss  which  remainderman  thereby  sustains; 
Scott's  Estate,  25  Montg.  Co.  L.  Rep.  210,  holding  that  right  to  subscribe  to  new 
stock  does  not  belong  to  life  beneficiary,  such  increase  being  treated  as  capital 

Cited  in  notes  in  12  L.R.A.(N.S.)  810,  on  right  as  between  life  tenant  and 
remainderman  in  stock  rights;  16  L.R^A.  464,  on  right  to  subscribe  for  stock. 

—  Stock  purchased  with  profits. 

'  Cited  in  Thomson's  Estate,  11  W.  N.  C.  482,  holding  that  stock  purchased 
with  profits  earned  since  testator's  death  is  income  and  not  principal;  East- 
wick's  Estate,  12  W.  N.  C.  67,  holding  life  tenant  entitled  to  stock  purchased 
with  dividends  earned  after  testator's  death;  Eastwick's  Estate,  15  Phila.  609, 
holding  that  new  stock  purchased  with  dividends  earned  after  decease  of  testa- 
tor is  income. 
HThen  profits  cease  to  be  capital  and  become  dividends. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.  Annuity  &  T.  Co.  100  Pa.  172, 
11  W.  N.  C.  469,  39  Phila.  Leg.  Int.  169,  holding  that  member  of  mutual  insur- 
ance company  has  no  rights  in  its  earnings  until  dividend  or  division  is  actually 
declared;  Hemphill's  Estate,  16  Phila.  207,  40  Phila.  Leg.  Int.  5,  holding  that 
for  profits  to  constitute  dividends  they  must  actually  be  distributed  as  such; 
Hubley's  Estate,  16  Phila.  327,  41  Phila.  Leg.  Int.  66,  to  point  that  imtil  divi- 
dend is  declared  profits  continue  as  capital;  Ross'  Estate,  12  Luzerne  Leg. 
Reg.  330,  holding  that  stockholder  has  no  right  to  earnings  of  corporation  until 
corporation  decides  to  distribute  it  as  profit. 

24  AM.  KEF.  172,  COLUMBIA  INS.  CO.  ▼.  BUCKLEY,  83  PA.  293. 
lilablllty  of  member  of  mutual  Insurance  companies  for  premiums  and 
assessments. 

Cited  in  People's  F.  Ins.  Co.  v.  Hartshome,  84  Pa.  453,  holding  lien  which 
company's  charter  gives  it  on  property  of  insured  for  premium  note,  valid, 
though  filed  after  expiration  of  policy;  Susquehanna  Mut.  P.  Ins.  Co.  v.  Gack- 
enbach,  115  Pa.  492,  19  W.  N.  C.  287,  9  Atl.  90,  44  Phila.  Leg.  Int.  308,  holding 
in  action  for  recovery  of  assessments  that  burden  of  showing  fraud  or  mistake 
is  on  defendant;  Mitcheson's  Estate,  11  Pa.  Dist.  R.  196,  holding  that  after 
canceling  policy  insurer  cannot  levy  further  assessments. 
<— Effect  of  failure  to  pay  assessments. 

Cited  in  Warwick  v.  Supreme  Conclave  K.  D.  107  Ga.  115,  32  S.  E.  951, 
holding  that  nonpayment  of  assessments  by  member  of  fraternal  society  does 
not  ipso  facto  work  a  forfeiture;  Crawford  County  Mut.  Ins.  Co.  v.  Cochran, 
36  Phila.  Leg.  Int.  312;  Crawford  County  Mut.  Ins.  Co.  v.  Cochran,  88  Pt. 
230,  6  W,  N.  C.  498;  Lycoming  P.  Ins.  Co.  v.  Rought,  97  Pa.  415,  10  W.  N.  C. 
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376,  38  Phila.  Leg.  Int  430, — holding  that  no  recovery  can  be  had  for  loss 
sustained  during  continuance  of  default  in  payment  of  assessments;  Gonder  v. 
Lancaster  County  Mut.  F.  Ins.  Co.  17  Pa.  Super.  Ct.  119,  18  Lane.  L.  Rev.  241, 
holding  same;  Lantz  v.  Vermont  L.  Ins.  Co.  139  Pa.  546,  23  A.  S.  R.  202,  10  L.R.A. 
577,  27  W.  N.  C.  276,  21  Atl.  80,  48  Phila,  Leg.  Int.  328,  to  same  point;  Susque^ 
hanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136  Pa.  499,  20  Atl.  502,  48  Phila.  Leg.  Int.  87? 
Dettra  v.  Murray,  18  Pa.  Co.  Ct.  10,  6  Pa,  Dist.  R.  201,  holding  that  insurer 
may  waive  provision  of  policy  avoiding  it  for  nonpayment  of  assessments,  and 
collect  those  levied  after  default. 

Cited  in  note  in  32  L.R.A.  495,  on  effect  of  failure  to  pay  assessment  within 
time  required;   17  L.R.A.(N.S.)   248,  on  necessity  of  affirmative  action  to  ter- 
minate rights  of  member  in  mutual  benefit  society  for  nonpayment  of  dues. 
Prerequisites  to  obtaining  share  of  member  in  mntnal  insurance  com- 
pany. 

Cited  in  Carlton  v.  Southern  Mut.  Ins.  Co.  72  Ga.  371,  on  necessity  of  de- 
mand by  members  of  mutual  insurance  company  for  share  of  reserve  fund  ac- 
cumulated. 
How  word  "void"  construed. 

Cited  in  Fieeman  v.  Walsh,  13  Phila.  59,  36  Phila.  Leg.  Int.  264,  to  point 
that  word  ''void"  is  often  interpreted  as  meaning  "voidable." 

24  AM.  REP.  176,  BOYD  T.  WHiSON,  83  PA.  31». 
Wlien  warranty  is  implied  in  sales. 

Cited  in  Warren  v.  Philadelphia  Coal  Co.  83  Pa.  437,  3  W.  N.  C.  625,  hold- 
ing that  no  warranty  as  to  quality  arises  in  ordinary  contract  for  sale  of  per- 
sonalty; Pyott  V.  Baltz,  10  Del.  Co.  Rep.  659,  holding  no  warranty  on  sale  of 
cows  at  public  sale. 

Cited  in  reference  note  in  47  A.  S.  XL  320,  on  implied  warranty  in  sale  of 
animal. 
— •  Sales  by  sample. 

Cited  in  Selser  v.  Roberts,  106  Pa.  242,  41  Phila.  Leg.  Int.  460;  Haddock  v. 
Mayer,  38  Phila.  Leg.  Int.  311, — holding  warranty  as  to  quality  not  implied 
in  sales  by  sample;  West  Republic  Min.  Co.  v.  Jones,  108  Pa.  56,  16  W.  N.  C. 
491,  48  Phila.  Leg.  Int.  352,  to  same  point. 

Cited  in  reference  note  in  7  A.  D.  127,  on  extent  of  warranty  on  sale  by 
sample. 

Cited  in  notes  in  102  A.  S.  R.  613,  on  implied  warranty  of  quality  on  sale 
of  goods  by  sample;  5  L.R.A.  703,  on  sale  of  goods  by  sample;  70  L.R.A.  660, 
on  nature  and  extent  of  warranty  on  sale  of  goods  by  sample;  29  L.R.A. (N.S.) 
141,  as  to  whether  sale  by  sample  excludes  implied  warranty  other  than  of 
conformity  thereto. 

Distinguished  in  Dayton  v.  Hooglund,  39  Ohio  St.  671,  holding  that  warranty 
arises  where  manufacturer,  having  need  for  superior  quality  of  iron,  ordered 
particular  brand,  small  quantity  of  which  brand  he  had  previously  purchased 
for  testing  purposes;  Sims  v.  Stribler,  13  W.  N.  C.  92,  holding  that  warranty 
arises  where  contract  is  to  deliver  goods  of  same  quality  as  sample. 

Disapproved  in  Wadhams  v.  Balfour,  32  Or.  313,  61  Pac.  642,  holding  that 
in  sales  by  sample  warranty  of  quality  is  imfdied. 
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24  AM.  REP.  188,  BIDDLE'S  APPEAL,  83  PA.  340. 
Commissions  to  one  lioldln^  fiduciary  position. 

Cited  in  Commonwealth  Guarantee  Trust  &  S.  D.  Co.'s  Appeal,  161  Pa.  457, 
29  AtL  57;  Steven's  Estate,  19  Lane.  L.  Rev.  92, — to  point  that  oommission 
upon  corpus  is  not  allowed  until  trust  ends;  Barclay's  Appeal,  2  Walk.  (Pa.) 
17,  42  Phila.  Leg.  Int.  48,  holding  administrator  entitled  to  fair  compensation 
for  his  services;  Wiener's  Estate,  16  Pa.  Co.  Ct.  530,  4  Pa.  Dist.  R.  423,  hold- 
ing that  commission  upon  corpus  must'  be  claimed  when  trustee's  relations  with 
trust  fund  cease;  Horwitz's  Estate,  20  Pa.  Co.  Ct.  616,  7  Pa.  Dist  R.  179, 
to  point  that  when  trustee  is  allowed  commission  upon  principal  it  must  ordi- 
narily not  exceed  two  per  cent;  Thomas's  Estate,  1  Dauphin  Co.  Rep.  381,  to 
point  that  trustee  may  be  allowed  commission  upon  corpus;  Dorrance's  Estate, 
9  Kulp,  106,  holding  that  compensation  for  conserving  the  estate  cannot  be 
ascertained  until  trust  ends  or  particular  trustee  retires;  Gallet's  Estate,  19 
Phila.  15,  45  Phila.  Leg.  Int.  14,  holding  that  in  fixing  conunission  on  prin- 
cipal, fact  that  no  compensation  was  received  during  life  of  trust  must  be  con- 
sidered; Beck's  Estate,  5  W.  N.  C.  274,  12  Phila.  74,  35  PhiU.  Leg.  Int  153, 
holding  that  commission  will  not  be  allowed  upon  corpus  of  productive  real 
estate. 

Cited  in  note  in  17  A.  D.  273,  on  compensation  of  trustees. 

Distinguished  in  Haley's  Estate,  16  Pa.  Super.  Ct.  70,  9  Pa.  Dist.  R.  116, 
upon  point  that  trustee  may  be  allowed  commission  on  the  corpus. 
When  trustee  will  be  surcharged  for  loss. 

Cited  in  Beck's  Estate,  5  W.  N.  C.  274,  12  Phila.  74,  35  Phila.  Leg.  Int.  153. 
holding  that  trustee  will  be  surcharged  for  loss  only  when  guilty  of  negligence 
or  wilful  default;  Price's  Estate,  18  Pa.  Dist.  R.  442,  holding  that  trustee  will 
not  be  surcharged  because  higher  rate  of  interest  upon  investment  might  have 
been  obtained. 
When  counsel  and  witness  fees  may  be  taxed  as  costs. 

Cited  in  Simcox's  EsUte,  15  Pa.  Co.  Ct.  386,  25  Pittsb.  L.  J.  N.  S.  118, 
charging  against  widow,  who  fraudulently  proposed  forged  will,  contestant's 
counsel  and  witness  fees. 

24  AM.  REP.  187,  MILLER  ▼.  BASCHORE,  88  PA.  856. 
Sufficiency  of  acknowledgment  or  new  promise  to  remove  bar  of  stat- 
ute of  limitations. 

Cited  in  Patterson  v.  Neuer,  165  Pa.  66,  35  W.  N.  C.  527,  30  AtL  748,  hold 
ing  that  to  remove  bar  of  statute,  acknowledgment  must  identify  debt  and 
specify  or  determine  its  amount;  Brock's  Estate,  10  Pa.  Dist.  R.  55;  Painter's 
Appeal,  18  W.  N.  C.  441,  3  Sadler  (Pa.)  480,  6  Atl.  477,  43  Phila.  Leg.  Int 
531;  Barney's  Estate,  15  Phila.  540,  39  Phila.  Leg.  Int.  129,— holding  same; 
Chapman  v.  Barnes,  93  Ala.  433,  9  So.  589,  holding  statement:  'If  you  need 
more,  call  for  it,  and  you  shall  have  it,"  insufficient;  Richardson  v.  Bricker, 
7  Colo.  58,  49  A.  R.  344,  1  Pac.  433,  upon  point  that  acknowledgment  must  be 
shown  clearly  to  relate  to  demand  sued  for;  McNear  v.  Roberson,  12  Ind.  App. 
87,  39  N.  E.  896,  to  point  that  promise  to  pay  part  of  debt  does  not  revive 
original  obligation;  Landis  v.  Roth,  109  Pa.  621,  58  A.  R.  747,  16  W.  N.  C.  309, 
1  Atl.  49,  16  Pittsb.  L.  J.  N.  S.  475,  42  Phila.  Leg.  Int.  489,  holding  that  debt 
must  be  acknowledged  and  identified  with  certainty;  Linderman  v.  Pomeroy, 
142  Pa.  168,  24  A.  S.  R.  494,  28  W.  N.  C.  216,  21  Atl.  820,  22  Pittsb.  L.  J.  N.  S. 


Digitized  by 


Google 


489  NOTES  ON  AMERICAN  REPORTS.  [183-18» 

132,  48  Phila.  Leg.  Int.  346,  holding  conditional  promise  to  pay,  naming  no 
certain  amount,  insufficient;  Ward  v.  Jack,  172  Pa.  416,  61  A.  S.  R.  744,  37 
W.  N.  C.  429,  33  Atl.  577,  26  Pittsb.  L.  J.  N.  S.  446,  holding  statement:  "You 
ahall  have  your  money,"  insufficient;  Beal  v.  Adams  Exp.  Co.  13  Pa.  Super.  Ct. 
143,  holding  that  promise  to  pay  must  be  unconditional  and  must  specify  amount 
of  debt  or  refer  to  something  from  which  its  amount  can  be  ascertained;  Dick 
V.  Mahoney,  21  Pa.  Co.  Ct.  241,  holding  promise  to  pay  at  some  indefinite  future 
time,  not  identifying  debt  or  specifying  its  amount,  insufficient;  Gerhard  v. 
Gerhard,  2  Del.  Co.  Rep.  236,  holding  that  before  case  is  submitted  to  jury  evi- 
dence must  show  clear  and  unambiguous  recognition  of  existing  debt;  Bewley's 
Estate,  12  Phila.  56,  35  Phila.  Leg.  Int.  120,  holding  that  claimant  must  prove 
an  acknowledgment  of  debt  and  express  promise  to  pay  it;  Laib  v.  Jaeckel,  19 
Phila.  340,  45  Phila.  Leg.  Int.  246,  holding  it  sufficient  where  debtor,  upon  being 
shown  statement  of  claim,  replied:  "All  right;  I  haven't  any  money  now;" 
Liberman  v.  Gurensky,  27  Wash.  410,  67  Pac.  998,  holding  that  acknowledgment 
must  be  such  as  to  warrant  inference  of  promise  to  pay  debt,  and  that  the  par- 
ticular debt  is  unpaid. 

Cited  in  reference  note  in  58  A.  R.  750,  on  sufficiency  of  identification  of 
debt  barred  by  statute  of  limitations  which  it  is  sought  to  revive. 

Cited  in  notes  in  8  A.  D.  164,  on  acknowledgment  of  debt  barred  by  limita- 
tions; 36  A.  R.  198,  as  to  what  promise  is  sufficient  to  revive  a  debt  once 
barred;  102  A.  S.  R.  763,  on  necessity  for  acknowledgment  or  new  promise  to 
be  definite  and  certain  to  suspend  running  or  remove  bar  of  limitations;  5 
L.RJ^.  743,  on  acknowledgment  in  writing  to  take  debt  out  of  statute  of  limi- 
tations; 16  E.  R.  C.  176,  on  sufficiency  of  acknowledgment  to  postpone  run- 
ning of  statute  of  limitations.  • 

Distinguished  in  Palmer  v.  Gillespie,  95  Pa.  340,  40  A.  R.  657,  12  Pittsb. 
L.  J.  N.  S.  3,  38  Phila.  Leg.  Int.  277 ;  McCullough's  Estate,  18  W.  N.  C.  348, 
18  Phila.  40,  43  Phila.  Leg.  Int.  108, — holding  that  new  promise  need  not  be 
express  or  actual  to  defeat  defense  of  limitations. 

34  AM.  RKP.  189,  PENNSYLVANIA  &  D.  R.  CO.  v.  LKUFFER,  84  PA. 

168. 
Constmction  of  wages  statutes. 

Cited  in  Poland  v.  Lamville  Valley  R.  Co.  52  Vt.  144,  holding  statute  pro- 
tecting particular  class  of  creditors  not  to  be  extended  by  construction  beyond 
class  specified;  Lucas  v.  Lycoming  County,  34  Pa.  Co.  Ct.  302,  to  point  that 
"laborer"  is  one  who  engages  in  manual  occupations;  Henry  v.  Sheaffer,  3  Pa. 
Dist.  R.  347,  14  Pa.  Co.  Ct.  337,  to  point  that. "laborer"  is  one  who  manually 
performs  contract  he  has  with  employer;  Lucas  v.  Lycoming  County,  17  Pa. 
Dist.  R.  752,  holding  that  registrars  are  not  laborers  within  eight-hour  law. 

Cited  in  notes  in  58  A.  S.  R.  307,  on  engineers  as  laborers;  18  L.R.A.  305,  on 
definitions  of  who  are  laborers,  employees,  or  servants  within  statutes  giving 
preferences. 
—  As  to  exemption  or  protection  of  wages  generally. 

Cited  in  Heckman  v.  Tammen,  184  111.  144,  56  N.  E.  361  (affirming  84  III. 
App.  537),  holding  compositors,  pressmen  and  bookkeepers  within  statute  pro- 
tecting wages  of  laborers  and  servants;  State  ex  rel.  I.  X.  L.  Grocery  Co.  v. 
Land,  108  La.  612,  92  A.  S.  R.  392,  58  L.R.A.  407,  32  So.  433,  holding  locomo- 
tive engineer  not  within  statute  exempting  ''laborer's  wages"  from  seizure  for 
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debt;  Pallia  Bro6.  Iron  Co.  v.  Boemler,  91  Mo.  App.  85,  holding  superintendent 
of  iron  company  not  within  statute  protecting  wages  of  employees  and  opera- 
tives; Carey  v.  Lameroux,  22  Pa.  Super.  Ct.  560,  holding  that  one  claiming 
benefit  of  statute  protecting  wages  of  manual  laborers  cannot  show  that  '"work 
was  done  by  himself  and  others;"  Hand  v.  Cole,  88  Tenn.  400,  7  L.R.A.  96,  12 
8.  W.  922,  holding  one  employed  on  monthly  salary  partly  as  a  drummer  and 
partly  in  the  store  handling  stock  within  statute  protecting  wages  of  "labor- 
ers, servants,  clerks,  and  operatives;''  Lang  v.  Simmons,  64  Wis.  525,  25  K. 
W.  650,  holding  that  statute  protecting  wages  of  "laborers,  servants  or  em- 
ployees" applies  to  those  who  are  under  control  and  direction  of  employer. 

Cited  in  note  in  102  A.  S.  R.  91,  on  exemption  of  earnings  of  supervising  em- 
ployees. 
•-As  to  lien  for  wages. 

Cited  in  Blanchard  v.  Portland  &  R.  F.  R.  Co.  87  Me.  241,  32  Atl.  890,  hold- 
ing one  acting  as  superintendent  and  time  keeper  not  within  act  making  rail- 
road liable  to  "laborers"  employed  by  contractors;  Meands  v.  Park,  95  Me. 
527,  50  AtL  706,  holding  superintendent  or  foreman  not  within  meaning  of 
act  giving  to  those  who  "labor"  at  cutting  or  hauling  logs;  Mitchell  v.  Pack- 
ard, 168  Mass.  467,  60  A.  S.  R.  404,  47  N.  £.  113,  holding  architect  not  with- 
in statute  giving  lien  for  "labor  performed  or  furnished  and  actually  used  in 
erection  of  building;"  Raeder  v.  Bensberg,  6  Mo.  App.  445,  holding  architect 
not  within  statute  giving  lien  to  persons  doing  work  on  buildings;  Boyle  v. 
Mountain  Key  Min.  Co.  9  N.  M.  237,  50  Pac.  347,  holding  superintendent  and 
general  manager  of  mine  not  within  statute  giving  persons  performing  labor 
in  mines  lien  thereon  for  wages;  Gulf  &  B.  Valley  R.  Co.  v.  Berry,  31  Tex. 
Civ.  App.  408,  72  S.  W.  1049,  holding  civil  engineer  not  within  statute  giving 
laborers,  operatives,  and  mechanics,  lien  for  wages. 

Cited  in  reference  notes  in  1  A.  S.  R.  697,  as  to  what  mechanics'  lien  is 
given  for;  9  A.  S.  R.  638,  as  to  what  estate  mechanics'  lien  attaches  to. 

Cited  in  notes  in  32  A.  R.  265,  on  applicability  of  mechanics'  lien  act  to 
architects;  8  L.R.A.  705,  on  mechanics'  lien  law  as  applicable  to  railroads. 

Distinguished  in  Van  Frank  v.  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co.  93  Mo.  App. 
412,  67  S.  W.  688,  holding  civil  engineer  within  statute  giving  lien  to  all  per- 
sons performing  any  work  or  labor  in  construction  of  railroad. 

24  AM.  RBP.  191,  WAUGH  t.  WAUGH,  84  PA.  850. 
Who  entitled  to  emblements. 

Cited  in  Wilhoit  v.  Salmon,  146  Cal.  444,  80  Pac.  705,  holding  that  grantee 
in  deed  conveying  land  "together,  with  rents,  issues  and  profits,"  which  deed  was 
held  in  escrow  until  grantor's  death,  is  entitled  to  emblements. 
Reservation  of  life  estate  In  grantor. 

Cited  in  Cable  v.  Cable,  146  Pa.  451,  29  W.  N.  C.  283,  23  Atl.  223,  22  Pittsb. 
L.  J.  N.  S.  359;  Smith  v.  Messinger,  7  North.  Co.  Rep.  408;  Koen  v.  Bartlett, 
41  W.  Va.  559,  56  A.  S.  R.  884,  31  L.R.A.  128,  23  N.  K  664,— to  point  that  fee 
may  be  granted  with  reservation  of  usufruct  for  life;  Anspach  v.  Lightner.  31 
Pa.  Super.  Ct.  218,  holding  that  reservation  of  life  estate  in  favor  of  grantor 
is  not  inconsistent  with  passage  of  fee  to  grantee;  Pearson  v.  Friedensville 
Zinc  Co.  1  Pa.  Co.  Ct.  660,  as  to  whether  grantor  has  life  estate  where,  after 
conveying  in  fee,  he  receives  back  right  to  farm  land  for  life. 

Distinguished  in  Robb  v.  New  York  &  C.  Gas  Coal  Co.  216  Pa.  418,  66  AtL 
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93S,  holding  that  grantee  of  fee  in  coal  lands  cannot^  after  granting  grantor 
privilege  of  remaining  on  same  for  life,  disturb  him  in  his  right  to  mine  coal. 
Construction  of  written  Instrnments. 

Cited  in  SerrilPs  Estate,  16  W.  N.  C.  470,  16  Phila.  409,  41  Phila.  Leg.  Int. 
489,  to  point  that  'Srhat  is  generally  spoken  shall  be  generally  understood." 

24  AM.  REP.  198,  JORDAN  ▼.  SHARLOCK,  84  PA.  866. 
Right  of  set  off  as  affected  by  assignments. 

Cited  in  Van  Sandt  v.  Dows,  63  Iowa,  694,  60  A.  R.  769,  19  N.  W.  669,  to 
point  that  debtor's  right  of  set-off  survives  creditor's  assignment;  Muder  v. 
-Goehring,  23  Pa.  Super.  Ct.  467,  to  point  that  right  of  set-off  may  be  invoked 
against  assignee  for  benefit  of  creditors. 

Cited  in  notes  in  38  A.  R.  384,  on  right  to  set  off  debt  due  from  insolvent 
corporation  as  against  fund  belonging  to  corporation  in  trust  for  its  creditors; 
'9  L.R.A.  108,  on  set-off  of  unliquidated  cross  demand;  17  L.R.A.  467,  on  effect 
of  immaturity  of  claim  owing  to  insolvent  on  right  of  set-off;  23  L.R.A.  319, 
on  right  to  set  off  insolvent's  obligation  on  commercial  paper  in  hands  of  re- 
ceiver or  assignee  for  creditors. 

Distinguished  in  Eastern  Tube  Co.  v.  Harrison,  140  Fed.  619,  holding  that 
subscriber  cannot  after  subscription  agreement  is  assigned  as  collateral  secur- 
ity, set  off  equities  between  himself  and  assignor  arising  after  agreement  was 
executed  and  assigned;  Union  Nat.  Bank  y.  Cannonsburgh  Iron  Co.  3  Sadler 
(Pa.)  68,  upon  point  that  debt  due  at  time  of  assignment  may  be  set  off  against 
voluntary  assignee. 
Right  of  set  off  as  between  banker  and  depositor. 

Cited  in  Yardley  v.  Clothier,  17  L.R.A.  462,  2  C.  C.  A.  349,  8  U.  S.  App.  207, 
61  Fed.  606,  31  W.  N.  C.  214  (affirming  49  Fed.  337,  29  W.  N.  C.  305,  1  Pa. 
Dist.  R.  46),  holding  that  deposit  in  national  bank  may  be  set  off  against  note? 
discounted  by  it  before  but  maturing' after  its  insolvency;  Thompson  v.  Union 
Trust  Co.  130  Mich.  608,  97  A.  S.  R.  494,  90  N.  W.  294,  holding  that  deposit 
may  be  set  off  against  depositor's  note  payable  to  bank  but  not  due  at  time  of 
bank's  insolvency;  Skiles  v.  Houston,  110  Pa.  264,  17  W.  N.  C.  188,  2  Atl.  30, 
16  Pittsb.  L.  J.  N.  S.  386,  43  Phila.  Leg.  Int.  38,  holding  that  depositor  may 
set  off  his  deposit  with  insolvent  banker  at  time  of  latter's  death  against  note 
discounted  before  such  death  but  maturing  thereafter;  Arnold  v.  Niess,  1  Walk. 
(Pa.)  116,  36  Phila.  Leg.  Int.  437,  holding  that  indorser  on  note  can  set  off 
deposit  in  suit  by  assignee  in  bankruptcy  of  bank;  Pigeon  v.  Dickey,  11  Pa. 
Co.  Ct.  363,  1  Pa.  Dist.  R.  434,  holding  that  indorser  of  note,  discounted  by 
bank  and  maturing  after  bank's  suspension,  may  set  off  amount  of  his  deposit; 
Greene  v.  National  Security  Bank,  13  Phila.  146,  36  Phila.  Leg.  Int.  126,  6 
W.  N.  C.  399,  holding  that  bank  may  set  off  amoimt  of  assignor's  deposit  against 
notes  of  his  held  by  it  but  not  due  at  time  of  assignment:  Johnston  v.  Humph- 
rey, 91  Wis.  76,  61  A.  S.  R.  873,  64  N.  W.  317,  holding  that  by  statute  rights  of 
debtor  of  assigning  banker  as  to  set-offs  become  fixed  at  time  of  assignment. 

Distinguished  in  Stone  v.  Dodge,  96  Mich.  514,  21  L  R.A.  280,  56  N.  W.  76, 
holding  that  debtor  of  insolvent  bank  cannot  set  off  against  debt  due  at  time 
of  suspension,  a  certificate  of  deposit  procured  subsequently  thereto;  Chipman 
V.  Ninth  Nat.  Bank,  120  Pa.  86,  13  Atl.  707,  18  Pittsb.  L.  J.  N.  8.  493,  46  Phila. 
Leg.  Int.  176,  holding  that  in  action  by  assignee  against  bank  for  assignor's 
deposit,  bank  cannot  set  off  notes  discounted  for  assignor  before  but  maturing 
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after  assignment;  Macungie  Sav.  Bank  v.  Bastian,  10  W.  N.  C.  71,  12  Pittsb. 
L.  J.  N.  S.  18,  38  Phila.  Leg.  Int.  310,  holding  that  depositor  in  insolvent  bank 
cannot  set  off  deposit  against  assessment  due  by  him  on  account  of  unpaid  stock 
subscriptions. 

24  AM.  REP.   201,  WOODS  v.  NORTH,  84  PA.  407. 
Negotiability  mt  instmmeiits. 

Cited  in  Lincoln  Nat  Bank  v.  Perry,  14  C.  C.  A.  273,  32  U.  S.  App.  15,  6a 
Fed.  887,  holding  not  negotiable  note  providing  for  furnishing  further  security 
in  case  of  depreciation  of  that  given  at  delivery;  Citizens'  Nat.  Bank  v.  Piol- 
let,  24  W.  N.  C.  84,  126  Pa.  194,  12  A.  S.  R.  860,  4  LJLA.  190,  17  AtL  603, 
47  Phila.  Leg.  Int.  6,  holding  not  negotiable,  note  containing  on  its  face  clause 
allowing  renewal  at  maturity;  Iron  City  Nat.  Bank  v.  McCord,  139  Pa.  62,  23 
A.  S.  R.  166,  11  L.R.A.  659,  21  Atl.  143,  27  W.  N.  C.  161,  holding  not  negotiable, 
order  on  savings  bank  containing  on  its  face  stipulation  that  it  must  be  accom- 
panied by  bank  book;  Iron  City  Nat.  Bank  v.  McCord,  21  PitUb.  L.  J.  N.  S. 
335,  holding  order  on  savings  bank  subject  to  certain  regulations  not  negoti- 
able; National  Union  Bank  v.  Shearer,  226  Pa.  470,  74  AtL  361,  17  A.  &  E.  Ann. 
Cas.  664,  holding  warehouse  receipt  negotiable. 

Cited  in  reference  note  in  12  A.  S.  R.  862,  on  meaning  of  term  "negotiable." 

Cited  in  notes  in  14  A.  D.  423,  on  certainty  of  amount  as  prerequisite  of 
negotiability;  126  A.  S.  R.  193,  on  conditions  and  contingencies  destroying  nego- 
tiability of  written  instrument. 

Distinguished  in  Smith  v.  Shippey  (Farmers'  Bank  v.  Shippey),  182  Pa.  24, 
38  L.R.A.  823,  37  Atl.  844,  holding  negotiable,  note  containing  indorsements  of 
payments  made  thereon  before  delivery  to  payee;  Dutton  v.  Merchants'  Nat. 
Bank,  16  Phila.  94,  40  Phila.  Leg.  Int.  110,  12  W.  N.  C.  649,  holding  negotiable, 
clearing  house  due-bill;  National  Bank  v.  Gary,  18  S.  C.  282,  holding  negotiable,, 
note  containing  clause  authorizing  sale  of  collateral  on  default  at  maturity: 
National  Bank  v.  Schall,  10  Pa.  Co.  Ct.  394,  holding  negotiable,  note  contain- 
ing clause  by  indorsers,  waiving  protest,  demand  and  notice. 

—  Statement  as  to  consideration. 

Cited  in  Gazlay  v.  Riegal,  16  Pa.  Super.  Ct.  501,  holding  not  negotiable,  note 
containing  condition  concerning  title  of  goods  for  purchase  of  which  note  was 
given;  Post  v.  Kinzua  Hemlock  R.  Co.  171  Pa.  615,  33  Atl.  362,  37  W.  N.  C- 
305,  holding  not  negotiable,  note  containing  reference  to  lease  and  conditional 
sale  for  which  note  was  givdki. 

Distinguished  in  Valley  Nat  Bank  v.  Crowell,  148  Pa.  284,  33  A.  S.  R.  824, 
23  Atl.  1068,  holding  negotiable,  note  containing  clause  stating  collateral  se- 
curity accompanying  it. 

—  Certainty  as  to  parties. 

Cited  in  Goldman  v.  Blum,  58  Tex.  630,  holding  not  negotiable,  note  with  par- 
tial indorsement  to  different  parties  with  stipulations  thereon. 

—  Provisions  as  to  interest. 

Cited  in  Randolph  v.  Hudson,  12  Okla.  516,  74  Pac.  946,  holding  note  providing- 
for  interest  at  12  per  cent  from  date  if  not  paid  at  maturity,  not  negotiable; 
Hegeler  v.  Comstock,   1   S.  D.   138,  8  L.R.A.  393,  46  N.   W.  331,  holding  not 
negotiable,  note  containing  stipulation  that  interest  will  be  eight  per  cent  if 
paid  when  due,  otherwise  ten  per  cent. 

Distinguished  in  Hope  v.  Barker,  43  Mo.  App.  632   (alBrmed  in  112  Mo.  338,. 
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34  A.  6.  R.  387,  20  S.  W.  567),  holding  negotiable,  note  containing  provision  for 
ten  per  cent  interest  if  not  paid  at  maturity. 
^Provision  for  attorney's  fees  and  cost  of  collection. 

Cited  in  Merchants'  Nat.  Bank  v.  Sevier,  14  Fed.  662,  holding  provision  in 
note  to  pay  a  ten  per  cent  attorney  fee  if  suit  is  brought,  void;  Maryland  Fer- 
tilizing &  Mfg.  Co.  V.  Newman,  60  Md.  684,  45  A.  R.  750,  holding  not  negotiable, 
note  containing  provision  for  payment  of  costs  of  collection  on  default;  John- 
ston V.  Speer,  11  Pittsb.  L.  J.  N.  S.  287;  Benny  v.  Dunn,  26  Pittsb.  L.  J.  N.  S. 
382,  2  Lack.  L.  News,  135;  American  Machinery  &  Export  Co.  v.  Druge  Bros. 
S2  Vt.  476,  74  Atl.  84;  Roads  v.  Webb,  91  Me.  406,  64  A.  S.  R.  246,  40  Atl.  128; 
First  Nat  Bank  v.  Gay,  71  Mo.  627;  Altman  v.  Rittershofer,  68  Mich.  287, 
13  A.  S.  R.  341,  36  N.  W.  74;  First  Nat.  Bank  v.  Dynum,  84  N.  C.  24,  37  A. 
R.  604;  Johnston  v.  Speer,  92  Pa.  227,  37  A.  R.  675,  37  Phila.  Leg.  Int.  436; 
Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313;  First  Nat. 
Bank  v.  Larsen,  60  Wis.  206,  50  A.  R.  365,  19  N.  W.  67,~holding  not  negotiable, 
note  containing  provision  for  payment  of  attorney's  fees;  Butz's  Estate,  9  Lu- 
zerne Leg.  R^.  Rep.  118,  holding  judgment  note  with  collection  clause,  not  ne- 
gotiable. 

Cited  in  reference  note  in  9  A.  S.  R.  436,  on  non-negotiability  of  note  con- 
taining stipulation  for  attorney's  fees. 

Cited  in  notes  in  2»  A.  R.  406;  125  A.  S.  R.  207;  1  L.R.A.  547,— on  effect  of 
stipulation  for  attorneys'  fees  on  negotiability  of  note. 

Distinguished  in  Schlesinger  v.  Arline,  31  Fed.  648,  holding  negotiable,  note 
containing  provision  for  ten  per  cent  attorney's  fees  for  collection;  Lockwood 
V.  Lindsey,  6  App.  D.  C.  396,  holding  negotiable,  note  made  and  payable  in 
Texas,  containing  provision  for  ten  per  cent  collection  fees  on  nonpayment. 

Disapproved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A.  662, 
134  Fed.  538,  holding  that  provision  in  note  for  payment  of  attorney's  fees  does 
not  destroy  its  negotiability;  Howenstein  v.  Barnes,  Fed.  Cas.  No.  6,786; 
Trader  v.  Chidester,  41  Ark.  242,  48  A.  R.  38;  Proctor  v.  Baldwin,  82  Ind. 
370;  Bank  of  Commerce  v.  Fuqua,  11  Mont.  285,  28  A.  S.  R.  461,  14  L.R.A. 
688,  28  Pac  291, — holding  negotiable,  note  containing  provision  for  payment 
of  attorney's  fees;  Montgomery  v.  Crossthwait,  90  Ala.  653,  24  A.  S.  iL  832, 
12  LJRjL  140,  8  So.  498;  Exchange  Bank  v.  Tuttle,  5  N.  M.  427,  7  L.R.A.  445, 
23  Pae.  241, — ^holding  negotiable,  note  containing  stipulation  for  cost  of  col- 
lection not  exceeding  ten  per  cent. 

—  ProTision  for  payment  of  taxes  and  charges. 

Cited  in  Farquhar  v.  Fidelity  Ins.  T.  &  S.  D.  Co.  13  Phila.  473,  Fed.  Cas.  No. 
4,676,  holding  not  negotiable,  note  containing  provision  for  payment  of  "all 
taxes  and  charges  levied  thereon,  etc." 

Cited  in  reference  note  in  26  A.  R.  779,  on  effect  of  inserting  in  negotiable 
note  provision  for  payment  of  costs  of  suit  thereon. 

—  Prorislon  for  payment  of  exchange. 

Cited  in  Flagg  v.  School  Dist.  No.  70,  4  N.  D.  30,  25  L.R.A.  363,  68  N.  W. 
499,  holding  not  negotiable,  bonds  containing  stipulation  for  payment  of  ex- 
change. 
Validity  of  provision  in  note  or  mortgage  for  attorney's  fee. 

Cited  in  Broadlent  v.  Brumback,  2  Idaho,  366,  16  Pac.  556,  holding  stipula- 
tion in  morgtage  for  allowance  of  reasonable  attorney  fee,  in  case  of  foreclos- 
ure, valid. 
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Disapproved  in  Wilson  Sewing  Mach.  Co.  v.  Mareno,  7  Fed.  806,  holding 
valid,  stipulation  in  bond  for  payment  of  $100  "for  attorney's  fees.*' 

24  AM.  REP.  804,  SINGER  MFG.  CO.  ▼.  ROOK,  84  PA.  442. 
Ck>iiclasiTenes8  of  certificate  of  acknowledgment  by  married  woman. 

Cited  in  Pennsylvania  Trust  Co.  v.  Kline,  192  Pa.  1,  43  Atl.  401,  holding 
that  certificate  of  acknowledgment  by  married  woman  cannot  as  against  bona 
fide  purchasers,  be  impeached  for  fraud  or  duress;  Cressona  Sav.  Fund  & 
Bldg.  Asso.  V.  Sowers,  134  Pa.  354,  26  W.  N.  C.  133,  19  Atl.  686,  47  Phila.  Leg. 
Int.  328  (affirming  5  Pa.  Co.  Ct.  129);  Hombeck  v.  Mutual  Bldg  &  L.  Asso. 
88  Pa.  64,  36  Phila.  Leg.  Int  321, — to  same  effect;  Hart  v.  Sanderson,  18  Fla. 
103;  Johnson  v.  Van  Velsor,  43  Mich.  208,  6  N.  W.  265,-— holding  that  strong 
evidence  is  required  to  impeach  certificates  of  acknowledgment  by  married  wo- 
man; Shear  v.  Robinson,  18  Fbi.  379,  holding  that  certificate  of  acknowledg- 
ment by  married  woman  is  conclusive  of  facts  asserted  unless  fraud  be  shown; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  £.  932,  holding  that  justice's  certificate 
of  privy  examination,  acknowledgment  and  declaration  as  to  execution  of  deed 
of  married  woman  is,  in  absence  of  fraud  or  duress,  conclusive;  Hoffsomer  v» 
Smith,  10  Luzerne  Leg.  Reg.  121,  holding  that  certificate  of  magistrate  to  ac- 
knowledgment is  conclusive  of  every  material  fact  expressed  therein. 

Cited  in  reference  notes  in  25  A.  R.  524,  on  conclusiveness  of  certificate  of 
wife's  acknowledgment;  26  A.  R.  267,  on  sufficiency  of  married  women's  ac- 
knowledgment;  2  A.  S.  R.  559,  on  conclusiveness  of  acknowledgment  of  deed. 

Cited  in  note  in  54  A.  S.  R.  154,  on  effect  of  appearance  before  officer  on 
conclusiveness  of  certificates  of  acknowedgment  of  deeds. 

Distinguished  in  Gridler  v.  American  Freehold  Land  Mortg.  Co.  99  Ala.  281^ 
42  A.  S.  R.  58,  12  So.  775;  Le  Mesnager  v.  Hamilton,  101  Cal.  532,  40  A  S. 
R.  81,  35  Pac.  1054, — holding  that  certificate  of  acknowledgment  does  not  con- 
clude married  woman  who  never  appeared  before  the  notary;  Lewars  v.  Weaver, 
121  Pa.  268,  15  Atl.  514,  19  Pittsb.  L.  J.  N.  S.  412,  46  Phila.  Leg.  Int.  119,  hold- 
ing  certificate  of  acknowledgment  to  married  woman's  mortgage,  not  conclusive 
unless  mortgagee  parted  with  value  upon  faith  of  mortgage. 
Judicial  nature  of  acts  of  taking  acknowledgments  and  privy  exam- 
inations. 

Cited  in  People  use  of  Munson  v.  Bartels,  138  111.  322,  27  N.  E.  1091,  to 
point  that  in  taking  married  woman's  privy  examination,  justice  or  notary  acts 
judicially;  Com.  v.  Haines,  97  Pa.  228,  39  A.  R.  805,  10  W.  N.  C.  392,  12  Pittsb. 
L.  J.  N.  S.  4,  38  Phila.  Leg.  Int.  225,  holding  that  notary's  certificate  of  ac- 
knowledgment of  deed  is  judicial  and  not  ministerial  act;  Richart  v.  Wisner,  12 
Luzerne  Leg.  Reg.  227,  holding  that  certificate  of  justice  to  acknowledgment  of 
deed  by  married  woman  of  separate  estate  is  judicial  act. 

24  AM.  KEP.  208,  WUiLIAMSPORT  ▼.  COM.  84  PA.  487;  reaffirmed 
on  later  appeal  In  90  Pa.  498,  7  W.  N.  C.  345,  36  PhlU.  Leg. 
Int.  365. 

Powers  of  municipalities  and  municipal  boards. 

Cited  in  White  v.  McKeesport,  101  Pa.  394,  13  Pittsb.  L.  J.  N.  S.  233,  40 
Phila.  Leg.  Int.  90,  holding  that  municipality  has  implied  power  to  pave  and 
grade  its  streets;  Rothwell  v.  California,  21  Pa.  Super.  Ct.  234;  McLain  v. 
West  Washington,  31  Super.  Ct.  471, — ^to  same  point;  Kneedler  v.  Norristown, 
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100  Pa.  368,  45  A.  R.  384,  12  W.  N.  C.  37,  39  Pbila.  Leg.  Int  230,  holding  that 
boroughs  cannot  prohibit  erection  of  frame  buildings  within  their  limits; 
Radnor  Twp.  v.  Bell,  27  Pa.  Super.  Ct.  15,  sustaining  township  ordinance  limit- 
ing speed  of  automobiles  to  ten  miles  per  hour;  O'Brien  v.  Erie  City,  7  Pa.  Dist. 
R.  491,  20  Pa.  Co.  Ct.  337,  holding  that  city  may  build  subway  system  for 
electric  wires;  Meadville  Fuel  Gas  Co.  v.  Meadville  Natural  Gas  Co.  1  Pa.  Co. 
Ct.  448,  2  Sadler  (Pa.)  549,  holding  that  city  has  power  to  contract  in  respect 
to  introduction  of  natural  gas  as  a  fuel;  Bethlehem  v.  Pennsylvania  Teleph. 
Co.  12  Lane  L.  Rev.  204;  Taylor  v.  Central  Pennsylvania  Teleph.  Supply  Co. 
4  Lack.  L^al  News,  191,  holding  that  borough  may  levy  reasonable  license 
fee  on  telegraph  poles  within  its  limits;  Parrish  v.  Wilkes-Barre,  11  Luzerne 
Leg.  Reg.  241,  holding  that  city  has  implied  power  to  construct  sewers  to  in- 
cur indebtedness  therefor  and  to  pay  for  same  by  general  taxation. 
—  To  contract  debts  and  issue  bonds,  etc.,  therefor. 

Cited  in  Gause  v.  Clarksville,  5  Dill.  165,  Fed.  Cas.  No.  5,276,  holding  that 
municipalities  have  no  incidental  or  inherent  power  to  borrow  money  and 
issue  negotiable  securities  thereto;  Coleman  v.  New  Kensington,  140  Fed.  684, 
sustaining  action  by  payee  named  in  voucher  issued  by  borough  upon  order 
of  paving  contractor;  Altheimer  v.  Plumb  Bayou  Levee  Dist.  79  Ark.  229, 
95  S.  W.  140,  holding  that  levee  board  may  issue  written  evidences  of  in- 
debtedness which  it  has  power  to  contract;  Richmond  v.  McGirr,  78  Ind.  192, 
holding  that  city,  authorized  to  purchase  real  estate,  may  purchase  same  on 
credit  and  issue  negotiable  bonds  for  purchase  money;  Witter  v.  Polk  County, 
112  Iowa,  380,  83  N.  W.  1041,  holding  that  county,  empowered  to  purchase 
real  estate,  may  incur  indebtedness  therefor  and  issue  non-negotiable  instru- 
ments as  evidence  thereof;  Com.  ex  rel.  Whelen  v.  Pittsburgh,  88  Pa.  66,  7  W. 
N.  C.  409,  35  Phila.  Leg.  Int  467,  to  point  that  city  may  issue  its  bonds  for 
debts  contracted  in  performance  of  municipal  duties;  Whelen's  Appeal,  108 
Pa.  162,  1  Atl.  88,  16  Pittsb.  L.  J.  N.  S.  119,  43  Phila.  Leg.  Int.  6  (dissenting 
opinion),  upon  right  of  city  to  repudiate  unwise  bond  issue;  Snyder  v.  Kantner, 
190  Pa.  440,  42  Atl.  884,  holding  that  county  commissioners  can  issue  bonds  for 
purpose  of  funding  floating  indebtedness  of  county;  Robertson  v.  Breedlove,  61 
Tex.  316,  upon  question  of  city's  implied  power  to  issue  negotiable  bonds. 

Cited  in  reference  note  in  16  A.  S.  R.  395,  on  power  of  municipality  to  issue 
bonds. 

Cited  in  notes  in  30  A.  D.  191,  on  implied  power  of  municipality  to  borrow 
money;  98  A.  D.  665,  on  implied  power  of  municipality  to  issue  negotiable  bonds; 
51  A.  S.  R.  829,  on  necessity  for  authority  of  municipality  to  issue  bonds  to  their 
validity  in  hands  of  bona  fide  holder;  51  A.  S.  R.  830,  on  implied  power  of 
municipality  to  issue  negotiable  obligations  as  aflfecting  bona  fide  holders. 

Distinguished  in  Claiborne  County  v.  Brooks,  111  U.  S.  400,  28  L.  ed.  470, 
4  Sup.  Ct.  Rep.  489,  holding  that  under  law  of  Tennessee  county  cannot  issue 
commercial  paper  for  debts  contracted  in  erection  of  public  buildings. 
Right  of   private   corporations   to   borrow   money   and    issue   securities' 
therefor. 
Cited  in  Philadelphia  &  R.  R.  Co.  v.  Stichter,  11  W.  N.  C.  325,  12  Pittsb.  lu 
J.  N.  S.  379,  39  Phila.  Leg.  Int.  98,  holding  that  railroad  companies  have  im- 
plied power  to  borrow  money  and  issue  their  obligations  therefor. 
Counties  as  municipal  corpomtions. 
Cited  in  West  Chicago  Park  r.  Chicago,  152  IlL  392,  38  N.  E.  697,  to  point 
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that  counties  are  not  properly  municipal  corporations,  but  are  quasi  municipal 
corporations. 

24  AM.  REP.  887,  MYERS  ▼.  VANDERBEIiT,  84  PA.  510. 
Validity   of   pencil   writings. 

Cited  in  City  Ins.  Co.  v.  Bricker,  91  Pa.  488,  holding  that  application  for  in- 
surance may  be  drawn  in  pencil;  Re  Thirty-third  Division,  15  Pa.  Dist.  R.  350, 
32  Pa.  Co.  Ct.  571,  criticizing  practice  of  signing  petitions  in  pencil;  Schoner's 
License,  8  Pa.  Co.  Ct.  453,  granting  liquor  license  though  recommender's  signa- 
ture was  in  pencil. 

—  In  case  of  wills. 

Cited  in  Townshend  v.  Howard,  86  Me.  285,  29  Atl.  1077,  holding  that  cancela- 
tions or  obliterations  are  as  effective  to  revoke  will  when  made  in  pencil  as 
when  made  in  ink;  Tomlinson's  EsUte,  133  Pa.  245,  19  A.  8.  R.  637,  25  W.  N. 
C.  447,  19  Atl.  482,  47  Phila.  Leg.  Int  326,  holding  that  pencil  alterations 
upon  will  written  in  ink  have  same  effect  as  if  in  ink;  Smith  v.  Reals,  33  Pa. 
Super.  Ct.  670,  holding  will  written  in  pencil,  valid. 

Cited  in  reference  note  in  19  A.  S.  R.  639,  on  validity  of  wills  when  written 
with  lead  pencil. 
What  constitutes  a  '^writing.'' 

Cited  in  Com.  ex  rel.  Porter  v.  Receiver  of  Taxes,  14  Pa.  Dist.  R.  614,  32  Pa. 
Co.  Ct.  505,  holding  that  statute  authorizing  issuance  of  tax  receipt  to  voter 
when  applied  for  ''upon  his  written  and  signed  order"  is  complied  with  by 
order  partly  printed  and  partly  written;  Flanders  v.  Snare,  37  Pa.  Super.  Ct. 
28,  holding  that  nothing  in  negotiable  instruments  law  prevents  use  of  rubber 
stamp  in  indorsements  of  checks  and  notes. 

Cited  in  reference  note  in  7  A.  D.  289,  as  to  what  constitutes  writing. 

84   AM.   REP.    830,    HOUGH   v.    COOK   COUNTY   liANB   CO.    73    IIX. 

88. 
Defense  of  ultra  vires. 

Cited  in  Southern  P.  Co.  v.  United  States,  28  Ct.  CI.  77,  holding  that  defense 
of  ultra  vires  cannot  be  made  where  contract  is  executed. 

Cited  in  reference  notes  in  26  A.  R.  90,  on  contracts  of  ultra  vires  corporations; 
3  A.  S.  R.  699;  12  A.  S.  R.  419,— on  estoppel  to  set  up  ultra  vires. 

—  In  respect  to  conveyances. 

Cited  in  Hayden  v.  Hayden,  241  III.  183,  89  N.  E.  347;  Long  v.  Georgia  P.  R. 
Co.  91  Ala.  519,  24  A.  S.  R.  931,  8  So.  706,~holding  that  grantor  cannot  attack 
executed  conveyance  which  corporation  had  no  authority  to  accept;  Alexander 
v.  ToUeston  Club,  110  III.  65,  holding  that  individual  executing  lease  to  associa- 
tion assuming  to  act  as  corporation  cannot  afterwards  question  its  right  to  ac- 
cept such  lease;  Barnes  v.  Suddard,  117  111.  237,  7  N.  E.  477,  holding  that  state 
alone  can  complain  that  foreign  corporation  acquired  land  for  unauthorized 
purposes;  Warner  v.  DeWitt  County  Nat.  Bank,  4  111.  App.  305,  holding  tliat 
sovereign  alone  can  object  to  real  estate  security  taken  by  national  banks  for 
loans;  Lauder  v.  Peoria  Agri.  &  Trotting  Soc.  71  111.  App.  475,  holding  that 
state  alone  can  object  that  corporation  has  acquired  realty  beyond  its  needs 
or  for  other  than  corporate  purposes;  Henderson  v.  Virden  Coal  Co.  78  III. 
App.  437,  holding  that  grantor  cannot  attack  conveyance  to  corporation  be- 
cause exceeding  amount  of  property  its  charter  empowered  it  to  hold;   Hart- 
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ford  Deposit  Co.  v.  Rector,  92  III.  App.  176,  holding  that  lease,  which  in  execut- 
ing corporation  abused  its  powers,  cannot  be  collaterally  attacked;  Daniels  v. 
Belvidere  Cemetery  Asso.  96  111.  App.  387,  holding  that  state  alone  can  ques- 
tion corporation's  right  to  hold  personalty  in  an  amount  exceeding  that  allowed 
by  charter;  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  280,  9  L.R.A.(N.S.) 
6S9,  80  N.  £.  490,  10  A.  &  E.  Ann.  Cas.  1025,  holding  that  heirs  cannot  question 
validity  of  devise  to  corporation  in  excess  of  its  charter  authority  to  take  and 
hold  property;  Farrington  v.  Putnam,  90  Me.  405,  38  L.R.A.  339,  37  Atl.  662,  to 
point  that  state  alone  can  question  corporation's  title  to  such  land;  Mallett  v. 
Simpson,  94  N.  C.  37,  56  A.  R.  695,  holding  that  state  alone  can  attack  con- 
veyance which  corporation  exceeds  its  charter  powers  in  accepting. 

Cited  in  reference  note  in  38  A.  S.  R.  670,  as  to  who  may  question  corpo- 
ration's power  to  take  and  hold  realty. 

Cited  in  note  in  32  L.R.A.  294,  on  right  of  state  alone  to  question  right  of 
corporation  in  possession  of  property. 

Distinguished  in  Re  McGraw,  111  N.  Y.  66,  2  L.R.A.  387,  19  N.  E.  233,  hold- 
ing that  heirs  may  question  devise  or  bequest  to  corporation  in  excess  of  amount 
of  property  which  by  charter  it  may  hold. 
Ri^ht  to  question  title  of  county  to  land  acquired  by  it. 

Cited  in  Jefferson  County  v.  Qrafton,  74  Miss.  436,  60  A.  S.  R.  616,  36  L.R.A. 
798,  21  So.  247,  holding  that  one  claiming  through  county  cannot  question  its 
authority  to  purchase;   Quitman  County  v.  Stritze,   70  Miss.   320,   13  So.  26, 
holding  that  state  alone  can  question  county's  title  to  land  acquired  by  it. 
Powers  of  corporations. 

Cited  in  Equitable  Life  Assur.  Soc.  v.  Frommhold,  75  111.  App.  43,  holding 
that  foreign  insurance  company  cannot  declare  forfeitures  to  prejudice  of  citizens 
of  Illinois  in  manner  prohibited  by  law  of  state  of  its  creation. 

Distinguished  in  People  ex  rel.  Healy  v.  Shedd,  241  III.  166,  89  N.  E.  332, 
holding  that  corporations  have  no  power  to  hold  realty  beyond  that  necessary  for 
their  business. 

Cited  in  note  in  94  A.  D.  382,  383,  on  capacity  of  corporations  to  take  title 
to  realty. 

24   AH.   lUBP.    236,    UNITSD    STATES   TRUST   CO.   ▼.    LE£,    78    ILL, 

142. 
Power  of  corporations  to  acquire  and  hold  property. 

Cited  in  South  &  North  Ala.  R.  Co.  v.  Highland  Ave.  &  Belt.  R.  Co.  119  Ala. 
106,  24  So.  114,  upoon  point  that  court  will  not  aid  corporation  to  obtain 
possession  of  property  which  it  has  no  authority  to  hold;  People  ex  reL  Moloney 
V.  Pullman's  Palace  Car  Co.  175  111.  126,  64  L.R.A.  366,  61  N.  E.  664,  holding 
that  manufacturing  corporation  exceeds  its  powers  in  acquiring  entire  prop- 
erty of  a  town;  First  M.  E.  Church  v.  Dixon,  178  III.  260,  62  N.  E.  887,  hold- 
ing  that  religious  corporation  cannot  hold  land  for  purposes  of  office  building; 
National  Home  Bldg.  &  L.  Asso.  v.  Home  Sav.  Bank,  181  III.  35,  72  A.  S.  R. 
246,  64  L.RA..  399,  54  N.  E.  619,  holding  that  building  association  cannot  trade 
in  or  acquire  real  estate,  except  as  incidental  to  its  legitimate  business;  Chi- 
cago Open  Bd.  of  Trade  v.  Imperial  Bldg.  Co.  136  111.  App.  606,  upon  point  that 
corporation  can  hold  only  such  real  estate  as  is  necessary  to  transaction  of 
its  business;  People  ex  rel.  Healy  v.  Shedd,  241  111.  156,  89  N.  E.  332,  holding 
that  corporations  can  only  hold  realty  necessary  for  business. 
Am.  Rep.  Vol.  XVI.— 32. 
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Cited  in  notee  in  04  A.  D.  386,  on  capacity  of  corporations  to  take  title  to 
realty;  32  L.RJL  296,  on  aid  of  court  to  corporation  to  obtain  possession  of 
realty  which  it  has  no  authority  to  hold. 
Powers  of  foreign  corporations. 

Cited  in  Farrington  v.  Putnam,  90  Me.  405,  38  L.R.A.  339,  87  AtL  652,  to 
point  that  corporations  carry  with  them  their  charters  but  not  tiie  law  of 
derise  of  state  creating  them;  Empire  Mills  v.  Alston  Grocery  Co.  4  Tex.  App. 
Qy.  Cas.  (WiUson),  346,  12  L.RA.  366,  15  S.  W.  505,  holding  that  a  foreign 
mercantile  corporation  cannot  operate  after  repeal  of  law  permitting  organiza- 
tion of  mercantile  corporations. 

Cited  in  reference  notes  in  54  A.  S.  R.  862;  35  A.  S.  R.  753,— on  power  of 
foreign  corporation  to  acquire  land. 

Cited  in  notes  in  1  A.  S.  R.  160;  24  L.RJL  323, — on  right  of  foreign  corpora- 
tions to  own  real  estate;  24  L.RA.  291,  on  power  of  foreign  corporation  to  act 
as  trustee,  administrator,  etc. 

Distinguished  in  Hards  v.  Connecticut  Mut.  L.  Ins.  Co.  8  Biss.  234,  Fed.  Cas. 
No.  6,055,  holding  that  foreign  insurance  companies  may  invest  their  assets  in 
mortgages  upon  real  estate  in  Illinois;  Stevens  v.  Pratt,  101  111.  206,  holding 
that  foreign  corporations  may  operate  in  state  whose  laws  merely  omit  to  pro- 
vide for  organization  of  similar  corporations;  Santa  Clara  Female  Academy 
V.  SuUivan,  116  IlL  375,  56  A.  R.  776,  6  N.  E.  183,  holding  that  foreign  edu- 
oational  corporations  may  acquire  by  devise,  real  estate  in  Illinois  to  same  ex- 
tent as  in  state  of  their  creation. 
When  law  of  comity  will  not  be  reoogniaed. 

Cited  in  Elston  v.  Piggott,  94  Ind.  14,  to  point  that  state  may  refuse  to 
recognize  law  of  comity  when  contrary  to  its  policy. 

84  AH.  REP.  842,  BBSSE  t.  PEIiliOCHOUK,  78  ILL.  885. 
ForeigpQ   contracts   respecting   Immovables. 

Cited  in  Poison  v.  Stewart,  167  Mass.  211,  57  A.  S.  R.  452,  36  LRJL  771, 
45  N.  £.  737  (dissenting  opinion),  upon  point  that  lez  rei  sit«  governs  con- 
tracts respecting  immovables. 

Cited  in  note  in  9  £.  R.  C.  288,  on  determination  of  right  of  heirship  by  lex 
rei  sits. 
—  Between  husband  and  wife. 

Cited  in  Roth  v.  Roth,  104  111.  35,  44  A.  R.  81,  holding  tiiat  foreign  mar- 
riage and  inheritance  contract  operates  as  equitable  assignment  of  Illinois 
lands;  Long  v.  Hess,  154  111.  482,  45  A.  S.  R.  143,  27  LJLA.  791,  40  N.  £.  335, 
holding  husband's  testamentary  power  over  Illinois  lands,  acquired  after  emi- 
gration, not  defeated  by  foreign  antenuptial  contract. 

Distinguished  in  Kleb  v.  Kleb,  70  N.  J.  Eq.  305,  62  Atl.  396,  holding  New 
Jersey  lands  acquired  after  immigration  embraced  within  foreign  antenuptial 
agreement. 
liAw  governing  marriage  contracts. 

Cited  in  notes  in  12  A.  D.  478,  on  effect  on  marriage  contract  of  removal  to 
another  state  after  marriage;  85  A.  S.  R.  577,  on  effect  of  change  of  domicil  <m 
law  governing  marriage  settlements;  7  L.R.A.  125,  on  marriage  as  governed  by 
law  of  place  where  entered  into;  57  L.R.A.  368,  369,  on  conflict  of  laws  as  to 
marriage  settlements;  29  L.R.A.(N.S.)  783,  on  conflict  of  laws  as  to  matri- 
monial property. 
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24  AM.  KBP.  848,  MIClaiGAN  C.  B.  CO.  t.  CARROW,  78  ILL.  848, 
liiability  of  carrier  for  loss  of  goods. 

Cited  in  MerehanU'  Despatch  Transp.  Co.  t.  Belles,  80  111.  473,  holding  ca]> 
rier  receiving  valuable  goods  without  inquiry  or  improper  concealment  hy 
shipper,  liable  for  loss  by  fire  in  warehouse. 

Cited  in  notes  in  4  L.ILA.(N.S.)  1035,  1036,  on  liability  of  carrier  for  loss  of 
drummer's  baggage;  14  L.R.A.  517,  on  liability  of  carrier  in  transporting 
merchandise  intrusted  to  it  by  passenger. 

—  Of  money  of  passenger. 

Cited  in  Hillis  v.  Chicago,  R,  I.  &  P.  R.  Co.  72  Iowa,  228,  33  N.  W.  643,  deny- 
ing recovery  by  passenger  for  loss  of  money  carried  in  package  in  overcoat,  with- 
out carrier's  knowledge  and  negligence;  Illinois  8.  R.  Co.  v.  Antoon,  122  111. 
App.  359,  holding  carrier  not  relieved  from  all  liability  as  to  merchandise 
which  passenger  delivers  to  it  as  baggage. 

—  Of  merchandise  handled  as  baggage.  ' 
Cited  in  Humphries  v.  Perry,  148  U.  S.  627,  37  L.  ed.  587,  13  Sup.  Ct.  Rep. 

711,  holding  carrier  not  liable  for  loss  of  salesmen's  valuable  merchandise* 
checked  as  baggage  without  inquiry  or  knowledge  of  contents;  Kansas  City,. 
P.  A  G.  R.  Co.  V.  State,  65  Ark.  363,  67  A.  S.  R.  933,  41  L.RA.  383,  46  S.  W, 
421,  holding  that  clothing  carried  by  salesman  as  samples  for  making  sales 
of  similar  goods  is  not  baggage;  Toledo  &  O.  C.  R.  Co.  v.  Bowler  ft  B.  Co.  63 
Ohio  St.  274,  58  N.  E.  813;  Illinois  C.  R.  Co.  v.  Matthews,  114  Ky.  973,  102 

A.  S.  R.  316,  60  L.R.A.  846,  72  S.  W.  302,  holding  carrier  not  liable  for  dam- 
age to  merchandise  carried  as  baggage  without  express  agreement  and  knowl- 
edge of  contents;  Blumantle  v.  Fitchburg  R.  Co.  127  Mass.  322,  34  A.  R.  376,. 
holding  carrier  not  liable,  without  express  agreement  for  loss  of  merchandise^ 
checked  as  baggage,  although  package  apparently  contained  merchandise;  Rider- 
V.  Wabash,  St.  L.  &  P.  R.  Co.  14  Mo.  App.  529,  holding  carrier  not  liable  for- 
loss  of  trunk  containing  merchandise  carried  as  baggage,  without  knowledge  off 
contents,  although  apparently  tnmk  containing  merchandise;  Charlotte  Trouser- 
Co.  V.  Seaboard  Air  Line  R.  Co.  139  N.  C.  382,  51  S.  E.  973,  holding  carrier- 
liable  as  insurer  where  trunks  containing  merchandise  are  received  with  knowh- 
edge  of  their  contents. 

Cited  in  notes  in  11  L.R.A.  761,  on  liability  of  carrier  for  loss  of  merchandise 
carried  as  baggage;  99  A  S.  R.  357,  358,  on  effect  of  carrier's  knowledge  of 
character  of  property  on  its  liability  for  merchandise  as  baggage. 
What  la  baggage. 

Cited  in  reference  note  in  51  A  D.  48,  on  money  or  merchandise  carried  in 
trunk  as  part  of  baggage. 

Cited  in  notes  in  71  A.  D.  162,  on  what  is  baggage  to  which  passenger  is  en- 
titled ;  71  A  D.  160,  on  merchandise  as  baggage ;  20  L.  ed.  U.  S.  423,  on  what  is 
included  in  "baggage"  for  which  carrier  is  responsible. 
lilability  of  gratuitous  bailee. 

ated  in  Gray  v.  Merriam,  148  lU.  179,  39  A.  S.  R.  172,  32  L.RA.  769,  35  N. 

B.  810,  holding  bank  omitting  slight  care  and  diligence  for  protection  of  bonds 
gratuitously  stored,  liable  for  their  misappropriation  by  cashier. 
Admissibility  against  principal  of  declarations  of  agent. 

Cited  in  Gould  v.  Aurora,  E.  ft  C.  R.  Co.  141  111.  App.  344;  Havens  t.  Rhode 
Island  Suburban  R.  Co.  26  R.  I.  48,  58  Atl.  247,  3  A.  &  E.  Ann.  Cas.  617,— 
holding  declarations  of  agent   inadmissible   against  principal   unless  forming: 
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part  of  res  gestae;  Alabama  G.  S.  R.  Co.  y.  Hawk,  72  Ala.  112,  47  A.  R.  403 
holding  inadmissible,  statement  of  engineer  and  conductor  concerning  manage- 
ment of  train  made  shortly  after  accident;  Mobile  &  O.  R.  Co.  v.  Klein,  43  111. 
App.  63,  holding  inadmissible,  subsequent  statements  of  section  men  and  claim 
agent  that  place  of  accident  was  dangerous  and  company  liable;  Mundhenk  v. 
C.  I.  R.  Co.  57  Iowa,  718,  11  N.  W.  656,  holding  evidence  inadmissible,  that  road- 
master  agreed  to  arbitrate  damages  for  killing  horses  on  railroad  track; 
O'Connor  v.  Chicago,  M.  &  St  P.  R.  Co.  27  Minn.  166,  38  A.  R.  288,  6  N.  W. 
481,  holding  admissible  declarations  of  conductor  and  engineer  concerning  kill- 
ing of  horses  on  track,  made  immediately  thereafter. 

Cited  in  notes  in  53  A.  D.  777,  on  necessity  that  agent's  declarations  be 
part  of  res  gests  to  bind  principal;  131  Am.  St.  R.  316,  on  declarations  and 
acts  of  agents. 

94  AM.  REP.  258,  PULLMAN  PALACE  OAR  CO.  t.  SMITH,  73  ILL. 

860. 
Liability  of  sleeping  car  company  for  loss  of  tmggage. 

Cited  in  McMurray  v.  Pullman's  Palace  Car  Co.  86  111.  App.  619,  holding 
that  mere  proof  of  loss  by  passenger  does  not  prove  negligence  on  part  of 
sleeping  car  company;  Pullman  Palace  Car  Co.  v.  Freudenstein,  3  Colo.  App. 
^40,  34  Pac.  578,  holding  loss  of  baggage  prima  facie  proof  of  negligence  oi 
sleeping  car  company;  Woodruff  Sleeping  &  P.  Coach  Co.  v.  Diehl,  84  Ind.  474, 
43  A.  R.  102,  holding  sleeping  car  company  not  maintaining  reasonable  watch. 
liable  for  loss  of  passenger's  property;  Williams  v.  Webb,  27  Misc.  608,  58 
N.  Y.  Supp.  300,  holding  sleeping  car  company,  keeping  negligent  watch,  liable 
for  loss  of  nect»sary  money  for  trip;  Voss  v.  Wagner  Palace  Car  Co.  16  Ind 
App.  271,  43  N.  E.  20  (dissenting  opinion),  to  point  that  sleeping  car  com- 
pany is  liable  for  negligence  of  porter  in  loss  of  baggage,  entrusted  solely  to 
him;  Steam  v.  Pullman  Car  Co.  8  Ont.  Rep.  171,  holding  sleeping  car  com- 
pany not  liable  for  theft  of  passenger's  pocket  book  from  under  his  pillow. 

Cited  in  notes  in  42  A.  D.  37,  on  carrier's  liability  for  articles  kept  in  pas- 
senger's custody;  56  A.  R.  850,  on  liability  of  sleeping  car  companies  for  money 
stolen  from  passenger;  5  A.  S.  R.  34,  on  duties  and  liabilities  of  sleeping  car 
companies;  5  A.  S.  R.  35,  on  care  lequired  of  sleeping  car  company  as  to  pas- 
senger's property;  21  L.R.A.  289,  291,  on  liability  of  sleeping  car  company  for 
baggage. 
•»  Daring  absence  of  passenger. 

Cited  in  Pullman's  Palace  Car  Co.  v.  Hall,  106  Ga.  765,  71  A.  8.  R.  293,  44 
L.R.A.  790,  32  S.  E.  923,  holding  sleeping  car  company  not  liable  for  theft  of 
valise  through  window  in  day  time  during  absence  of  passenger;  Whicher  ▼. 
Boston  k  A.  R.  Co.  176  Mass.  275,  79  A.  S.  R.  314,  57  N.  E.  601,  holding  sleep- 
ing car  company  not  liable  for  loss  in  daytime  of  bag  left  by  passenger  for  five 
hours;  Efron  v.  Wagner  Palace  Car  Co.  69  Mo.  App.  641,  holding  that  com- 
pany using  customary  diligence  is  not  liable  for  loss  of  baggage  of  passenger 
temporarily  absent. 
Liability  of  steamboat  company  for  loss  of  baggage. 

Distinguished  in  Adams  v.  New  Jersey  S.  B.  Co.  151  N.  Y.  163,  56  A.  S.  R. 
616,  34  L.R.A.  682,  45  N.  E.  369  (affirming  9  Misc.  25,  29  N.  Y.  Supp.  56),  hold- 
ing  steamboat  company  responsible  for  goods  of  passenger  taken  from  state- 
room same  as  innkeeper. 
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Wbo  are  innkeepers. 

Cited  in  Bailey  v.  People,  190  111.  28,  83  A.  S.  R.  116,  54  L.R.A.  838,  60  N. 
£.  98,  holding  lodginghouse  keeper  not  innkeeper,  hotel  keeper  or  boarding 
house  keeper. 

Cited  in  notes  in  7  A.  D.  450,  as  to  who  are  innkeepers;  26  A.  S.  R.  332,  on 
sleeping  car  companies  innkeepers. 
Who  are  quests  at  hotel. 

Cited  in  Bullock  v.  Adair,  63  111.  App.  30  (dissenting  opinion),  to  point  that 
renting  rooms  without  board  does  not  make  one  guest  at  hotel;  Clifford  v.  Staf- 
ford, 145  111.  App.  247,  holding  that  person,  engaging  room  with  owner,  who  runs 
separately  restaurant,  is  not  guest. 
Liability  of  sleeping  car  company  as  carrier. 

Cited  in  Pullman  Co.  v.  Woodfolk,  121  111.  App.  321,  on  liability  of  sleeping 
car  company  as  carrier. 

24  AM.  REP.  263,  LCNFERS  ▼.  H£NK£,   73  IliL.   405. 
Mineral  and  oil  riglits. 

Cited  in  Traer  v.  Fowler,  75  C.  C.  A.  540,  144  Fed.  810,  holding  that  minerals 
derived  from  ordinary  operation  of  opened  mines  constitute  rents  and  profits; 
State  V.  Erans,  99  Minn.  220,  108  N.  W.  958,  9  A.  &  E.  Ann.  Cas.  520,  to  point 
that  rents  and  profits  of  land  do  not  include  minerals  of  unopened  mines. 

—  When  dowress  entitled  to. 

Cited  in  Higgins  Oil  ft  Fuel  Co.  v.  Snow,  51  a  C.  A.  267,  113  Fed.  433,  hold- 
ing surviving  widow  entitled,  under  Texas  statutes,  to  share  in  profits  of 
wells  drilled  after  husband's  death;  Priddy  v.  Griffith,  150  111.  560,  41  A.  S.  R. 
397,  37  N.  E.  999,  holding  widow  entitled  to  dower  in  royalties  accruing  under 
husband's  lease  of  coal  lands,  though  mines  were  unopened  at  time  of  his  death; 
Seager  v.  McCabe,  92  Mich.  186,  16  L.R.A.  247,  52  N.  W.  299,  holding  same  as 
to  proceeds  of  mines  opened  after  husband's  death  upon  lands  held  for  mining 
purposes  only;  Clift  v.  Clift,  87  Tenn.  17,  9  S.  W.  198,  holding  dower  assign- 
able in  mines  operated  at  time  of  husband's  death  by  lessees;  Stewart  v.  Ten- 
nant,  52  W.  Va.  559,  44  S.  E.  223,  to  point  that  widow  is  entitled  to  dower  in 
mines  worked  by  husband  or  by  heirs  before  assignment  of  dower;  Deffenbaugh 
▼.  Hess,  225  Pa.  638,  —  L.R.A.(N.S.)  —  74  Atl.  608  (affirming  35  Pa.  Co.  Ct. 
7),  on  dower  in  mineral  lands  unopened  and  unmined  at  death  of  husband. 

Cited  in  notes  in  16  L.R.A.  247;  41  A.  S.  R.  400, — on  dower  in  mining  prop- 
erty. 

—  mrhen  life  tenant  entitled  to. 

Cited  in  Andrews  v.  Andrews,  31  Ind.  App.  189,  67  N.  E.  461,  holding  devisee 
of  life  estate  entitled  to  royalties  accruing  from  wells  drilled  after  testator's 
death  under  lease  executed  in  his  lifetime;  Maher  v.  Maher,  73  Vt.  243,  50  Atl. 
1063,  to  point  that  life-tenant  has  no  rights  in  unopened  quarry. 

Cited  in  note  in  17  E.  R.  C.  754,  on  right  of  life  tenant  to  exhaust  mine. 

—  Partition  of. 

Cited  in  Manley  v.  Boone,  87  C.  C.  A.  197,  159  Fed.  633,  sustaining  a  par- 
tition in  kind  of  mining  property;  Wilson  v.  Bogle,  96  Tenn.  290,  49  A.  S.  R. 
929,  32  S.  W.  386,  holding  that  tract  of  mountain  land,  valuable  for  its  timber 
and  minerals,  cannot  be  partitioned  in  kind,  but  sale  must  be  made;  Uali  v. 
Vernon,  47  W.  Va.  295,  81  A.  S.  R.  791,  49  L.R.A.  464,  34  S.  E.  764,  holding 
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that  partition  of  oil  and  gaa  owned  by  co-owners  separate  from  surface  cannot 
be  decreed,  except  by  sale  and  division  of  proceeds. 

Cited  in  notes  in  91  A.  S.  R.  885,  on  voluntary  partition  between  cotenants 
of  mine;  91  A.  S.  R.  887,  on  partible  nature  of  mines  by  actual  partition  be- 
tween cotenants;  8  L.R.A.  290,  on  equitable  jurisdiction  over  partition  of 
estates. 

Assiiriunent  of  dower. 

Cited  in  Pearce  v.  Pearce,  184  111.  289,  66  N.  K  311,  holding  that  dower  may 
be  assigned  by  verbal  agreement;  SUl  v.  SiU,  185  IlL  594,  57  N.  £.  812,  holding 
that  adult  heirs  may  assign  dower  of  verbal  agreement  to  share  rents. 

Cited  in  notes  in  79  A.  D.  601,  on  assignment  of  dower  by  parol;  79  A  D. 
602,  603,  on  when  assignment  of  dower  in  kind  will  be  dispensed  with;  39  A 
S.  R.  33,  as  to  whom  may  assign  dower. 

Distinguished  in  Rawson  v.  Corbett,  150  111.  466,  37  N.  £.  994,  holding  that 
owner  of  unassigned  dower  right,  assignment  of  which  has  not  been  demanded, 
4Uinnot  claim  share  of  accrued  rents  and  profits. 

Criticised  in  Rawson  v.  Corbett,  150  111.  466,  37  N.  £.  994,  upon  point  that 
infant  heir  may  assign  dower. 

24  AM.  REP.  268,  CHICAGO,  R.  I.  A  P.  R.  OO.  T.  BOYCE,   71  ILL.' 
510. 

Liability  of  carrier  for  twggage  after  its  arriral. 

Cited  in  Galveston,  H.  A  S.  A.  R.  Co.  v.  Smith,  81  Tex.  479,  17  S.  W.  133; 
Hoeger  v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Wis.  100,  53  A.  R.  271,  23  S.  W.  436,— 
holding  that  carrier's  liability  as  such  ceases  after  baggage  has  been  at  station 
for  reasonable  length  of  time;  Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v.  McGahey,  63 
Ark.  344,  58  A.  S.  R.  Ill,  36  L.R.A.  781,  38  a  W.  659,  holding  carrier  not 
liable  as  such  for  baggage  which  passenger  failed  to  remove  because  upon  its 
arrival  at  night  no  baggage  vehicles  were  running;  St.  Louis  &  C.  R.  Co.  v. 
Hardway,  17  111.  App.  321,  holding  that  carrier  must  store  uncalled  for  bag- 
gage in  safe  and  secure  warehouse;  Chicago  ft  A.  R.  Co.  v.  Addizoat,  17  ill 
App.  632,  holding  that  when  baggage  arrives  on  same  train  as  passenger,  he 
must  call  for  it  directly  after  its  arrival;  Toledo,  St.  L.  ft  K.  C.  R.  Co.  v.  Tapp, 
6  Ind.  App.  304,  33  N.  £.  462,  holding  carrier  liable  as  such  for  baggage,  locked 
up  in  warehouse  before  passenger  was  given  reasonable  time  to  remove  it; 
Bradley  v.  Chicago  ft  N.  R.  Co.  147  111.  App.  397,  holding  that,  upon  arrival  of 
•baggage  at  destination  before  arrival  of  passenger  liability  as  carrier  termi- 
jiates. 

Cited  in  reference  notes  in  29  A.  R.  119,  on  liability  of  carrier  for  loss  of 
l>aggage  after  arrival  at  destination;  51  A.  S.  R.  356,  on  delay  in  removing 
baggage  as  affecting  carrier's  liability;  58  A.  S.  R.  119,  on  carrier's  liability 
for  lost  baggage  when  not  removed. 

Cited  in  notes  in  97  A.  S.  R.  104,  on  termination  of  carrier's  liability  as  to 
baggage  and  effects  of  passengers;  99  A.  S.  R.  376,  377,  on  presumption  of  car- 
rier's liability  for  baggage  after  reasonable  time;  8  L.R.A.(N.S.)  243,  on  what 
is  a  reasonable  time  for  removal  of  goods  by  consignee  after  which  carrier's 
liability  as  such  terminates;  36  L.R.A.  788,  on  effect  of  passenger's  sickness  on 
liability  of  carrier  for  baggage  after  reaching  carrier's  destination;  36  L.R.A. 
783,  as  to  when  carrier's  liability  for  baggage  terminates. 
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Wbat  constitutes  "bacrgage." 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Baldwin,  113  Tenn.  206,  81  S.  W.  699, 
holding  household  goods,  not  baggage. 

Cited  in  notes  in  71  A.  D.  162;  99  A.  S.  R.  364;  20  L.  ed.  U.  S.  424;  11 
L.R.A.  761,— on  what  constitutes  baggage. 
Functions  of  court  and  jury. 

Cited  in  Loeb  y.  Stern,  99  111.  App.  637  (affirmed  in  198  111.  371,  64  N.  £. 
1043),  holding  it  for  court  to  say,  where  facts  are  undisputed,  whether  party 
exercised,  within  reasonable  time,  his  contract  rights. 

24  AM.  R£P.  278,  OIi£LAND  ▼.  PORTER,  74  Ilili.  76. 
What   irreguIaHtles   will   iuTalidate   elections. 

Cited  in  Com.  v.  Smith,  132  Mass.  289,  holding  election  valid  though  techni- 
cal requirements  as  to  giving  of  notice  were  not  complied  with;  Atty.  Gen.  v. 
Campbell,  191  Mass.  497,  78  N.  E.  133,  holding  election  not  invalidated  by 
irregularities  in  making  of  nomination;  Stinson  v.  Sweeney,  17  Nev.  309,  30 
Pac  997,  holding  that  legal  notes  will  be  counted  though  inspectors  failed  to 
take  oath  of  office  or  to  certify  to  returns  as  required  by  law;  Whitcomb  v. 
Chase,  83  Neb.  360,  119  N.  W.  673,  17  A.  &  E.  Ann.  Caa.  1088,  holding  that 
change  of  polling  place  will  not  invalidate  election. 
—  As  to  time  of  opening  and  closing  polls. 

Cited  in  Packwood  v.  Brownell,  121  Cal.  478,  53  Pac.  1079,  holding  election 
valid  though  polls  were  not  opened  at  sunrise  as  statute  required;  Baltes  v. 
Farmers  Irrig.  District,  60  Neb.  310,  83  N.  W.  83,  holding  same,  where  polls 
were  not  kept  open  for  full  statutory  period;  Wisconsin  C.  R.  Co.  v.  Ashland 
County,  81  Wis.  1,  50  N.  W.  937,  to  point  that  neglect  to  close  polls  at  pre- 
scribed time  will  be  disregarded  unless  result  of  election  is  affected  thereby. 

Cited  in  notes  in  83  A.  D.  751,  on  effect  of  failure  to  open  polls  on  time  pro- 
vided on  validity  of  election;  90  A.  S.  R.  79,  on  effect  of  closing  polls  too  soon 
on  validity  of  election. 

24  AM.  REP.  27e,  TARMELEE  ▼.  liOWITZ,  74  JUL.  116. 
Who  are  common  carriers. 

Cited  in  Marshall  Field  &  Co.  v.  Becklenberg,  1  HI.  Civ.  C.  69,  holding  that 
city  express  companies  are  common  carriers  and  must  carry  for  all  alike. 

Cited  in  note  in  34  L.R.A.  137,  on  baggage  transfer  companies  as  common 
carriers. 

24    AM.   REP.    270,    WESTERN   U.    TEIiEO.    CO.   Y.   TYIiER,    74    ILL, 

les. 

Right  of  telegraph  company  to  qualify  its  liability. 

Cited  in  Western  U.  Teleg.  Co.  v.  Short,  63  Ark.  434,  9  L.R.A.  744,  14  S.  W. 
649,  holding  stipulation  relieving  telegraph  company  from  liability  for  negli- 
gence, void;  Western  U.  Teleg.  Co.  v.  Harris,  19  111.  App.  347,  holding  stipu- 
lation limiting  company's  liability  for  errors  in  sending  night  messages  to  ten 
times  charge  made  therefor,  void;  North  Packing  &  Provision  Co.  v.  Western 
U.  Teleg.  Co.  70  111.  App.  275,  holding  stipulation  exempting  company  from 
liability,  beyond  amount  paid,  for  incorrect  transmission  of  message,  void; 
Western  U.  Teleg.  Co.  v.  Crall,  38  Kan.  679,  5  A.  S.  R.  795,  17  Pac.  309,  hold- 
ing that  company  cannot  contract  for  exemption  from  liability  for  errors  due 
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to  gross  negligence;  Marr  v.  Western  U.  Teleg.  Co.  85  Tenn.  529,  3  S.  W.  496, 
holding  that  company  cannot  contract  for  exemption  from  liability  for  dam- 
ages due  to  its  negligence;  Gillis  v.  Western  U.  Teleg.  Co.  61  Vt.  461,  15  A.  S. 
R.  917,  4  L.R.A.  611,  17  Atl.  736,  holding  stipulation  exempting  company  from 
liability  for  mistakes  in  unrepeated  messages,  void  as  concerns  mistakes  due 
to  negligence,  whether  ordinary  or  gross;  Candee  v.  Western  U.  Teleg.  Co.  34 
Wis.  471,  17  A.  R.  452,  holding  regulation  designed  to  protect  company  from 
responsibility  for  gross  fraud  or  negligence  in  transmitting  telegrams,  void. 

Cited  in  reference  note  in  44  A.  R.  589,  on  right  of  telegraph  company  to 
limit  its  liability  for  delays  and  errors  in  transmitting  messages. 

Cited  in  notes  in  71  A.  D.  473,  on  validity  of  stipulations  relieving  tele- 
graph company  from  liability  for  negligence;  13  L.R.A.  511,  on  telegraph  com- 
pany's right  to  stipulate  for  limitation  of  liability. 

Disapproved  in  Primrose  v.  Western  U.  Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883, 
14  Sup.  Ct.  Rep.  1098,  holding  regulation  requiring  messages  to  be  repeated 
in  order  to  hold  company  liable  for  mistakes,  reasonable. 
—  Requirement  that  telegram  be  repeated. 

Cited  in  Western  U.  Teleg.  Co.  v.  Lowrey,  32  Neb.  732,  49  N.  W.  707,  holding 
stipulation  exempting  company  from  liability  for  failure  to  deliver  unrepeated 
message  no  defense  to  action  for  delay  in  delivering  unrepeated  message;  West- 
em  U.  Teleg.  Co.  v.  Henderson,  89  Ala.  510,  18  A.  S.  R.  148,  7  So.  419,  holding 
same;  Western  U.  Teleg.  Co.  v.  Rosentreter,  80  Tex.  406,  16  S.  W.  25,  to  point 
that  only  apparent  object  of  requiring  messages  to  be  repeated  is  to  increase 
company's  revenue. 

Cited  in  note  in  11  L.R.A.(N.S.)   564,  565,  on  validity  of  limitation  of  lia- 
bility of  telegraph  company   for  unrepeated  messages. 
When  receiver  is  bound  by  terms  printed  on  back  of  telegram. 

Cited  in  Webbe  v.  Western  U.  Teleg.  Co.  169  111.  610,  61  A.  S.  R.  207,  48 
N.  E.  670,  holding  that  for  receiver  to  be  bound  by  terms  printed  on  back  of 
telegram  he  must  assent  thereto. 
JLiability  for  negligent  transmission  of  telegrams. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Lathrop,  131  111.  575,  19  A.  S.  R.  65,  7 
L.R.A.  474,  23  N.  E.  583,  holding  company  liable  for  damages  resulting  from 
negligent  transmission  of  message,  containing  enough  to  indicate  its  commer- 
cial nature;  Mackay  v.  Western  U.  Teleg.  Co.  16  Nev.  222,  to  point  that  com- 
pany having  knowledge  of  importance  of  message  is  liable  for  actual  damage 
sustained  by  its  nondelivery. 

Cited  in  notes  in  81  A.  D.  616,  on  telegraph  company's  liability  for  errors 
or  alterations  through  negligence;  38  A.  R.  361;  38  L.  ed.  U.  S.  884, — on  lia- 
bility of  telegraph  company  for  error  in  sending  message  or  for  not  delivering 
same;  117  A.  S.  R.  298,  on  recovery  for  delay  in  transmission  of  money  by 
telegraph. 
Validity  of  regulations  of  public  service  corporations  generally. 

Cited  in  Western  U.  Teleg.  Co.  v.  Griswold,  37  Ohio  St.  301,  41  A.  R.  600 
(dissenting  opinion),  upon  point  that  unreasonable  regulations  of  telegraph 
companies  are  void;  McArthur  v.  Green  Bay  &  M.  Canal  Co.  34  Wis.  139,  hold- 
ing regulation  of  canal  company  prohibiting  boats  from  passing  locks  on  Sun- 
day except  upon  written  permission  of  superintendent  or  his  assistant,  void. 
Cited  in  notes  in  71  A.  D.  469;  45  A.  R.  490, — on  validity  of  conditions  in 
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contract  with  telegraph  company  as  to   repeating  message,  mistakes,  delays, 
etc. 

Proof  in  actions  against  telegraph  companies. 

Cited  in  Western  U.  Teleg.  Co.  v.  Short,  63  Ark.  434,  9  LJI.A.  744,  14  S.  W. 
649,  holding  failure  to  transmit  message  in  form  in  which  received,  prima 
facie  proof  of  company's  n^ligence;  Western  U.  Teleg.  Co.  v.  Cook,  9  C.  C.  A. 
680,  15  U.  S.  App.  445,  61  Fed.  624,  holding  such  rule  obtains  though  message 
provides  against  liability  in  case  it  is  not  repeated;  Western  U.  Teleg.  Co.  v. 
Dubois,  128  111.  248,  15  A.  S.  R.  109,  21  N.  E.  4,  holding  burden  on  company 
to  show  that  error  was  caused  by  agency  for  which  it  is  not  liable;  Bartlett 
V.  Western  U.  Teleg.  Co.  62  Me.  209,  16  A.  R.  437,  holding  that  company  can- 
not defend  action  for  erroneoiis  transmission  of  message  by  showing  probability 
of  errors  arising  from  natural  causes. 

Cited  in  reference  note  in  1  A.  S.  R.  358,  on  prima  facie  evidence  of  negli- 
gence from  mistake  in  transmitting  telegram. 

Cited  in  note  in  45  A.  R.  499,  on  evidence  in  actions  against  telegraph  com- 
panies. 

24   AM.  REP.  285,  MEMPHIS  Y.  BATTAIIjE,   8  HBISK.  524. 
Ri^lit  of  city  to  tax  nonresidents  engaged  in  business  witliin  city. 

Cited  in  Kentz  v.  Mobile,  120  Ala.  623,  24  So.  952,  holding  city  vehicle  tax 
applicable  to  wagons  running  into  city  but  owned  by  manufacturer  located  out- 
side city;  Plymouth  v.  Cooper,  135  N.  C.  1,  47  S.  E.  129  (dissenting  opinion), 
upon  point  that  city  may  be  authorized  to  tax  nonresidents  pursuing  their  ordi- 
nary avocations  within  city. 

Cited  in  reference  note  in  31  A.  R.  746,  on  right  of  city  to  tax  carts  owned 
outside  but  used  inside  city. 

Cited  in  notes  in  36  L.R.A.  415,  on  authority  of  municipality  to  impose  license 
fee  for  use  of  streets  by  vehicles  beyond  city  limits;  129  Am.  St.  Rep.  269,  286,. 
on  constitutional  limitations  on  power  to  impose  license  or  occupation  taxes. 
Wbat  are  "wlieeled"  veliicles. 

Cited  in  Bell  v.  Watson,  3  Lea,  328,  to  point  that  buggy  is  wheeled  vehicle 
within  meaning  of  revenue  statute. 

24  AM.  REP.  280,  NASHVIIiliE  ▼.  BROWN,  0  HBISK.  1. 
Mnnlcipal  liability. 

Cited  in  Memphis  v.  Kimbrough,  12  Heisk.  133,  holding  city  liable  for  loss  of 
boat  wrecked  by  cylinder  negligently  permitted  to  lie  on  wharf  owned  by  it: 
Nashville  v.  Sutherland,  92  Tenn.  335,  36  A.  S.  R.  88,  19  ImRJl.  619,  21  S.  W. 
674,  holding  that  officers  of  city  cannot,  in  absence  of  charter  power,  bind  city 
by  guaranty  that  sewer  will  not  overflow. 

Cited  in  notes  in  27  A.  R.  650;  30  A.  S.  R.  412,— on  municipal  liability  for 
negligence  or  misconduct  of  contractors;  76  A.  S.  R.  418,  on  liability  for  neg- 
ligence of  independent  contractors  in  performing  work  for  cities;  14  L.R.A.  833, 
on  liability  of  municipality  for  breach  of  its  duty  by  independent  contractor 
employed  by  it;  66  L.R^.  131,  on  liability  of  municipality  for  acts  of  inde- 
pendent contractor  employed  on  municipal  duties  resulting  from  mimicipality's 
nonperformance  of  absolute  duties. 

Distinguished  in  Davis  v.  Knoxville,  90  Tenn.  599,  18  S.  W.  254,  holding  dty. 
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though  negligent,  not  liable  to  prisoner  ajwaulted  by  fellow-prisoner  while  in 

city  jail. 

—  In  respect  to  streets. 

Cited  in  Birmingham  y.  McCary,  84  Ala.  469,  4  So.  630;  McAllister  v.  Albany, 
18  Or.  426,  23  Pac.  845,— holding  city  liable  to  one  falling  into  unguarded  ditch 
dug  in  street  by  independent  contractor;  Jefferson  v.  Chapman,  127  IlL  438,  11 
A.  S.  R.  136,  20  N.  E.  33,  holding  city  liable  to  pedestrian  injured  through  negli- 
gence of  contractor  in  grading  streets;  Knoxville  v.  Harth,  105  Tenn.  436,  80 
A.  S.  R.  901,  58  S.  W.  650,  holding  city,  permitting,  though  not  authorisiiig^ 
third  person  to  grade  its  streets,  liable  for  resulting  damages  to  abutting  pn^ 
«rty  owners;  Oliver  v.  Nashville,  106  Tenn.  273,  61  S.  W.  89,  holding  that  city 
must  keep  streets  in  safe  condition  for  their  entire  width;  Knoxville  v.  Hixon, 
:$  Shannon,  Cas.  134,  holding  city  liable  to  pedestrian  falling  on  defective  side- 
walk. 

Cited  in  note  in  66  LJEtA.  127,  on  duty  of  municipality  to  keep  highway  in 
safe  condition  during  work  by  independent  contractor. 

Distinguished  in  Chattanooga  v.  Reid,  103  Tenn.  616,  53  S.  W.  937,  holding 
city  not  liable  for  damages  to  private  property  resulting  frobi  its  failure  to 
abate  nuisance  in  public  alley  caused  by  private  sewer. 

lilability  of  one  grading  street  under  city's  autborlty  for  resolting  dam- 
ages. 

Cited  in  Iron  Mountain  R.  Co.  v.  Bingham,  87  Tenn.  522,  4  L.R.A.  622,  11  8. 
W.  '205,  holding  that  lot-owner,  not  owning  fee  in  abutting  street,  cannot  re- 
<K>ver  damages  of  street  railroad  company  which  in  grading  street  under  city's 
authority,  left  his  lot  above  street's  level. 
Nature  of  title  of  city  to  its  streets. 

Cited  in  Smith  v.  East  End  Street  R.  Co.  87  Tenn.  626,  11  S.  W.  709;  State 
V.  Taylor,  107  Tenn.  455,  64  S.  W.  766,--to  point  that  city  holds  streets  in  trust 
for  public. 
Relation  between  municipality  and  contractor. 

Cited  in  note  in  65  LJLA..  487,  on  specific  terms  of  contract  for  street  im- 
provements negativing  independence  of  contractor. 

J 4  AM.  REP.   206,  NASHVUiliE  A  C.  R.  CO.  ▼.  STARNBS,  0  HEISK. 

5a. 

lilability  of  master  for  wilful  tort  of  servant. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hackett,  58  Ark.  381,  41  A.  S.  R.  105, 
24  S.  W.  881,  holding  railroad  liable  where  its  watchman,  who  was  also  deputy- 
sheriff,  wilfully  shot  plaintiff  while  acting  within  scope  of  his  employment; 
•Omaha  <t  R.  Valley  R.  Co.  v.  Clark,  35  Neb.  867,  23  L.R.A.  504,  53  N.  W.  970, 
holding  railroad  liable  where  steam  is  blown  off  from  locomotive  wantonly  or 
unnecessarily;  Stewart  v.  Gary  Lumber  Co.  146  N.  C.  47,  59  S.  E.  545,  holding 
lumber  company,  operating  railroad,  responsible  for  employee's  wanton  blowing 
of  engine  whistle;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie,  100  Tex.  136,  10  IiJLA. 
(N.S.)  367,  96  S.  W.  1073,  holding  master  not  liable  where  servant,  employing 
compressed  air  in  his  work,  turns  it,  in  sport,  upon  fellow-servant;  Texas  &  P. 
R.  Co.  v.  Woodall,  2  Tex.  App.  Civ.  Cas.  (Willson)  413,  holding  railroad  liable 
for  actual  damages  sustained  by  one  upon  whom  engineer  wilfully  discharged 
«team. 

Cited  in  notes  in  29  A.  R.  642;  35  A.  D.  199,— on  master's  liability  for  wilful. 
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wrongful,  or  malicious  act  of  servant;  4  A.  R.  227,  on  carrier's  liability  for 
wilful  or  wanton  acts  of  servants;  27  LJELA.  163,  on  duty  to  society  as  ground 
•of  master's  civil  responsibility  for  wrongful  or  negligent  act  of  servant  or  agent 
towards  one  having  no  claim  on  master,  where  servant  was  not  obeying  orders; 
21  Ti.R.A.  187,  on  liability  of  railroad  company  for  wilful  and  malicious  acts 
of  employees  in  use  of  whistle;  17  £.  R.  C.  277,  on  liability  of  carrier  for  serv- 
■ant's  acts. 

Distinguished  in  Beopple  v.  Illinois  0.  R.  Co.  104  Tenn.  420,  58  S.  W.  231, 
upon  point  that  railroad  is  liable  for  wanton  acts  of  its  servants. 
lilability  of  master  intrusting  servant  with  dangerous  agency. 

Cited  in  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  426,  70  LJIA.  627, 
38  So.  210,  3  A.  &  E.  Ann.  Cas.  594,  holding  that  master  intrusting  servant  with 
•dangerous  agency  is  responsible  for  his  use  thereof  though  in  respect  to  matter 
•complained  of  he  was  acting  beyond  scope  of  his  employment. 

Cited  in  notes  in  10  L.R.A.(N.S.)  372,  on  what  are  ''dangerous  agencies"  with- 
in rule  as  to  master's  liability  for  injury  by  servant  to  third  person  in  use  of 
•dangerous  agencies;  10  LJlwA..(N.8.)  383,  on  master's  liability  for  injury  by 
servant  to  third  person  in  use  of  locomotives,  etc,  placed  in  his  custody;  10 
LJLA.(N.S.)  385,  on  master's  liability  for  injury  done  by  servant  to  third  per- 
:son  in  operation  of  trains  placed  in  his  custody;  10  L.RA.(N.S.)  395,  on  test 
•of  master's  liability  for  injury  by  servant  to  third  person  in  use  of  dangerous 
agency  placed  in  his  custody;  10  LJR.A.(N.S.)  399,  400,  on  master's  liability  for 
injury  by  servant  to  third  person  in  use  of  locomotives  and  other  agencies  for 
use  of  steam;  10  LJl.A.(N.S.)  402,  403,  on  effect  of  malice,  wantonness,  or  per- 
sonal motive  of  servant  on  master's  liability  for  injury  to  third  person  by  dan- 
gerous agency  placed  in  servant's  custody;  27  L.R.A.  201,  on  master's  liability 
to  third  person  for  wrongful  or  negligent  act  of  servant  in  custody  of  danger- 
ous agencies. 

Distinguished  in  Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn.  688,  112 
A.  S.  R.  881,  4  L.R.A.(N.S.)  804,  91  8.  W.  199,  holding  master  employing  care- 
ful person  to  drive  wagon  constructed  with  bed  below  axle,  not  liable  where 
child,  invited  thereon  by  driver,  was  injured  in  alighting. 
Damages  recoverable  in  actions  founded  on  servant's  tort. 

Cited  in  Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14  Lea,  128,  to  point  that 
^errant  may  be  liable  in  exemplary,  and  master  only  in  compensatory,  damages. 

Cited  in  reference  note  in  24  A.  R.  437,  on  retention  of  servant  in  service  as 
element  of  damages  in  action  against  master  for  servant's  wilful  act. 

Cited  in  notes  in  62  A.  D.  381,  385,  387,  as  to  necessity  of  authorization  or 
ratification  by  principal  or  master  of  act  of  agent  or  servant  to  hold  him  liable 
in  exemplary  damages;  62  A.  D.  388,  on  liability  of  corporation  in  exemplary 
damages  for  its  own  gross  negligence. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Garrett,  8  Lea,  438,  41  A.  R,  640, 
holding  that  punitive  damages  may  be  had  where  conductor,  acting  within  line 
of  his  duty,  wrongfully  or  carelessly  ejects  passenger  from  train;  Choctaw,  O. 
&  G.  R.  Co.  V.  Hill,  110  Tenn.  396,  75  S.  W.  963,  allowing  exemplary  damages 
where  conductor,  acting  within  scope  of  his  authority,  recklessly  and  wrongfully 
ejected  passenger  from  train. 
When  blowing  of  loconiotlve  wliistle  raises  presumption  of  negligence. 

ated  in  Mitchell  ▼.  Nashville,  C.  &  St.  L.  R.  Co.  100  Tenn.  329,  40  LJR.A. 
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426,  45  S.  W.  337,  holding  that  presumption  of  negligence  arises  from  repeated 
blowing  of  locomotive  whistle  under  much  used  bridge. 
Exoesslveness   of   damages. 

Cited  in  reference  note  in  2  A.  S.  R.  40,  on  setting  aside  verdict  for  excessive 
damages. 

24   AM.   REP.   800,   ANDREWS   v.   GERAfAN   NAT.   BANK,    0    HEISK. 

ail. 

Nature  of  checks. 

Cited  in  Farmers  &  T.  Bank  v.  Carter,  88  Tenn.  279,  12  S.  W.  545,  to  point 
that  check  may  under  circumstances  operate  as  inland  bill  of  exchange. 
Effect  of  certification  of  check. 

Cited  in  Head  v.  Hornblower,  156  Mass.  58,  16  L.RA.  570,  31  N.  £.  489,  hold- 
ing drawer  discharged  where  holder  has  check  certified  for  his  own  benefit. 

Cited  in  reference  note  in  18  A.  S.  R.  317,  on  release  of  drawer  of  check  by 
holder  having  it  certified. 

Cited  in  notes  in  89  A.  D.  443,  on  drawer's  liability  on  certified  check;  8i^ 
A.  D.  443;  19  L.  ed.  U.  S.  1009,— on  liability  of  bank  on  certified  check;  89  A. 
D.  444,  on  form  of  certification  of  check;  26  A.  R.  97;  128  Am.  St.  R.  697,  701; 
41  L.  ed.  U.  S.  859,— on  eflfect  of  certification  of  check;  26  A.  R.  126;  27  A.  R. 
769;  9  L.R.A.(N.S.)  698, — on  certification  of  check  as  release  of  drawer  or  iiv 
dorser;  16  L.R.A.  511,  on  effect  of  certification  of  check  on  liability  of  drawer. 
Check  as  payment. 

Cited  in  Bom  v.  First  Nat.  Bank,  123  Ind.  78,  18  A.  S.  R.  312,  7  LJI.A.  442, 
24  N.  E.  173,  holding  debt  not  paid  by  creditor's  mere  acceptance  of  certified 
check. 

Cited  in  reference  note  in  4  A.  S.  R.  699,  as  to  when  certified  check  is  deemed 
payment. 
Presentment  of  check. 

Cited  in  note  in  17  A.  S.  R.  808,  on  duty  of  holder  of  check  as  to  presentment. 

24   AM.   REP.   808,   McBEAN  Y.   CHANDLER,   0   HEISK.    S40. 
For  what  purposes  property  may  be  taxed. 

Cited  in  Manning  v.  Klippel,  9  Or.  367,  to  point  that  tax  for  private  purpose 
is  void;  McMillan  v.  Payne  County,  14  Okla.  659,  79  Pac.  898,  sustaining  statute 
authorizing  tax  levy  to  meet  township's  contribution  to  bridge  erected  by  county. 

Cited  in  notes  in  8  A.  S.  R.  510,  on  what  impositions  may  be  sustained  as 
exercise  of  taxing  power;  13  L.R.A.  533,  on  necessity  that  taxation  be  for  public 
purpose;  29  L.R.A.  406,  on  power  to  impose  poll  taxes. 
—  For  local  improvements. 

Cited  in  Denver  v.  Knowles,  17  Colo.  204,  17  LJIA.  135,  30  Pac.  1041  (dis- 
senting opinion);  Smith  v.  St.  Louis  Mut.  L.  Ins.  Co.  3  Tenn.  Ch.  631;  Norfolk 
V.  Chamberlain,  89  Va.  196,  16  S.  E.  730.— as  to  constitutionality  of  legislation 
authorizing  local  assessments  for  public  improvements. 

Distinguished  in  Nashville  v.  Berry,  2  Shannon,  Cas.  561,  holding  that  legis- 
lature may  authorize  city  to  improve  sidewalks  of  delinquent  property  owners 
and  declare  cost  thereof  lien  on  property. 
Mode  of  levying  special  assessments. 

Cited  in  Palmer  v.  Way,  6  Colo.  106,  to  point  that  special  assessments  can 
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be  levied  against  property  benefited  only  in  compliance  with  constitutional  rule 
respecting  taxation;  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  151,  34 
L.R.A.  725,  36  S.  W.  1041,  holding  special  tax  levied  by  the  acre  on  land  bene- 
fited by  levee,  void;  Birmingham  v.  Klein,  89  Ala.  461,  8  LJRA.  369,  7  So.  386, 
holding  constitutional  provision  for  levy  of  tax  in  proportion  to  value  of  prop- 
erty inapplicable  to  side-walk  improvement. 

Cited  in  reference  note  in  24  A.  R.  635,  on  necessity  that  local  assessments 
be  made  according  to  benefits. 
'— According  to  frontage. 

Cited  in  Memphis  v.  Coward,  3  Shannon,  Cas.  693,  to  point  that  statute  au- 
thorizing special  assessment  to  be  levied  according  to  foot  irontage  is  void. 

Cited  in  note  in  17  L.R.A.  332,  on  constitutionality  of  frontage  rule  of  assess- 
ment. 

Distinguished  in  Austin  v.  Seattle,  2  Wash.  667,  27  Pac.  557,  holding  that 
•cost  of  improving  street  may  be  assessed  upon  lands  benefited  in  proportion  to 
frontage  on  street 

Disapproved  in  Raleigh  v.  Peace,  110  N.  C.  32,  17  LJI.A.  330,  14  S.  E.  521, 
holding  frontage  rule  of  assessment,  lawful  method  of  apportioning  benefits  of 
local  improvement. 
Nature  of  local  assessments. 

Cited  in  Speer  v.  Athens,  85  Ga.  49,  9  L.R.A.  402,  11  S.  E.  802,  holding  that 
assessments  for  paving  of  sidewalks  are  not  taxation  within  meaning  of  con- 
stitutional requirement  that  taxation  shall  be  ad  valorem  and  uniform. 
JSquality  and  uniformity  in  taxation. 

Cited  in  Railroad  &  Teleph.  Cos.  v.  Board  of  Equalizers,  85  Fed.  302,  holding 
that  portion  of  property  in  state  cannot  be  assessed  at  its  full  value  when  re- 
maining portion  is  assessed  on  lower  basis;  Gay  v.  Thomas,  5  Okla.  1,  46  Pac. 
678,  to  point  that  state  burden  cannot  be  placed  on  any  territory  less  than 
entire  state;  State  ex  rel.  Milton  v.  Dickenson,  44  Fla.  623,  60  L.RJL  539,  33 
So.  514,  1  A.  &  E.  Ann.  Cas.  122,  holding  void,  a  statute  requiring  counties  in 
which  there  is  company  of  state  troops  to  maintain  armory;  Jones  v.  Memphis, 
101  Tenn.  188,  47  S.  W.  136,  holding  statute  exempting  newly  annexed  portion 
of  city  from  full  city  tax  rate,  void. 
>— For  local  Improvements. 

Overruled  in  Arnold  v.  Knoxville,  115  Tenn.  195,  3  L.R.A.(N.S.)   837,  90  S. 
W.  469,  5  A.  &  E.  Ann.  Cas.  881^  holding  special  assessments  for  local  improve- 
ments not  taxes  within  ccmstitutional  requirement  as  to  equality  and  uniformi- 
ty of  taxation. 
'What  amounts  to  depriving  one  of  his  services  without  compensation. 

Cited  in  Henley  v.  State,  98  Tenn.  665,  39  L.R.A.  126,  41  S.  W.  352,  sustain- 
ing statute  forbidding  payment  of  fees  to  state's  witnesses. 

^4  AM.  REP.  827,  MEMPHIS  ▼.  LASKI,  0  HEISK.  511. 
Municipal  liability  to  garnishment. 

Cited  in  Duval  County  v.  Charleston  Lumber  &  Mfg.  Co.  45  Fla.  256,  60 
LJLA.  649,  33  So.  531,  3  A.  &  E.  Ann.  Cas.  174,  holding  that  counties  are  sub- 
ject to  garnishment  only  if  statute  plainly  so  provides;  Brown  v.  Gates,  15  W. 
Ya.  131,  to  point  that  municipality  is  not  subject  to  garnishment  process  at 
suit  of  private  creditor  of  its  employee. 

Cited  in  reference  notes  in  35  A.  R.  785,  on  garnishment  of  municipality  for 
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debt  to  citizen;  12  A.  S.  R.  276,  on  liability  of  school  district  to  gamishment 
for  teacher's  wages. 

Cited  in  notes  in  18  A.  D.  207,  as  to  whether  cities  and  other  municipalities 
are  subject  to  gamishment;  51  A.  S.  R.  115,  116,  on  garnishment  of  municipali- 
ties. 

Distinguished  in  Baird  v.  Rogers,  96  Tenn.  492,  32  S.  W.  630,  holding  that 
judgment  which  former  officer  of  town  recovered  on  claim  for  services  may  be 
garnished  if  town  waives  its  right  to  object. 

—  To  creditor's  bill. 

Cited  in  Parsons  v.  McGavock,  2  Tenn.  Ch.  581,  heading  that  city's  debt  to 
third  person  cannot  be  reached  by  creditor's  bill  filed  by  creditor  of  such  person. 
Right  to  selae  public  officer's  salary. 

Cited  in  Wood  v.  State,  125  Ind.  219,  25  N.  £.  190,  to  point  that  public  officer's 
salary  cannot  be  seized. 

Cited  in  notes  in  91  A.  D.  418,  on  official  salaries  as  subject  to  attachment,, 
gamishment,  or  execution;  96  A.  S.  R.  450,  on  exemption  of  salaries  of  county,, 
town,  and  city  officers;  54  L.RA.  569,  on  exemption  of  officer's  salary  from 
claims  of  creditors  on  grounds  of  public  policy. 

24  AM.  REP.   831,   MEBfPHIS  ▼.  ADAMS,   0  HdSK.  518. 
Autborlty  to  employ  counsel. 

Cited  in  Davis  ▼.  Memphis  City  R.  Co.  22  Fed.  883,  to  point  that  president 
may  employ  counsel  and  bind  c<Mrporation  without  formal  action  by  directory. 

—  For  city. 

Cited  in  Denver  v.  Webber,  15  Colo.  App.  511,  63  Pac.  804,  holding  that  city 
may  employ  special  counsel  to  represent  it;  Roodhouse  v.  Jennings,  29  111.  App. 
50,  holding  that  where  vacancy  exists  in  elective  office  of  city  attorney,  mayor 
and  council  may  employ  counsel  to  enforce  city  ordinances. 

Cited  in  note  in  38  A.  S.  R.  910,  on  employment  of  special  counsel  by  mu> 
nicipal  corporations,  counties,  and  towns. 
effect  of  seal  and  signature. 

Cited  in  Catron  v.  La  Fayette  County,  106  Mo.  659,  17  S.  W.  577,  holding 
seal  of  court  and  signature  of  its  officers  an  authentication  of  bonds  issued  by 
county  court. 

24  AM.  REP.  S80,  RANKIN  v.  BfEMPHIS  A  O.  PACKET  OO.  0  HEISK. 
564. 

When  carrier's  liability  as  such  ceases. 

Cited  in  Butler  v.  East  Tennessee  &  V.  R.  Oa.  8  Lea,  32,  holding  that  car- 
rier's liability  as  such  ceases  after  goods  arrive  at  destination  and  are  stored 
in  warehouse. 

Cited  in  reference  note  in  15  A.  S.  R.  429,  on  duration  of  liability  of  carrier 
of  goods. 
Nature  of  warehouseman's  lien. 

Cited  in  Hanchett  v.  Chicago  First  Nat  Bank,  25  III  App.  274,  holding  that 
goods  of  third  person  on  which  warehouseman  has  lien  for  storage  cannot  b» 
attached  for  hitter's  debt. 

Conyerslon  by  carrier. 
Cited  in  reference  note  in  3  A.  S.  R.  541,  cm  conversion  by  eante. 
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Time  of  payment  of  freight. 

Cited  in  note  in  60  A.  D.  162,  on  time  of  payment  of  freight. 

S4  AM.   REP.   844,   SOUTHERN  L.   INS.   CO.   Y.   BOOKER,   0   HEISK. 
606. 

Who  is  general  agent  of  insurance  company. 

Cited  in  Hartford  Life  &  Annuity  Ins.  Co.  v.  Hayden,  90  Ky.  439,  13  S.-  W. 
686,  holding  one  intrusted  with  management  of  business  of  foreign  insurance 
company,  a  general  agent. 

Condition  in  policy  generally  as  to  forfeiture  for  nonpayment  of  pre- 
mium. 

Cited  in  King  v.  Cox,  63  Ark.  204,  3  S.  W.  877,  holding  oral  contract  to  re- 
new insurance  valid  though  payment  of  premium  is  not  then  exacted;  Arnold 
y.  Empire  Mut.  Annuity  &  L.  Ins.  Co.  3  Ga.  App.  686,  60  S.  E.  470,  holding  that 
Dcmpayment  of  note  taken  in  payment  of  policy  will  not  forfeit  it,  where  it  is 
not  so  provided  in  policy,  though  note  does  so  provide. 

Cited  in  note  in  20  L.  ed.  U.  S.  398,  on  effect  of  delivery  of  life  insurance 
policy  before  payment  of  first  premium  contrary  to  its  conditions. 

Distinguished  in  Neff  v.  Metropolitan  L.  Ins.  Co.  39  Ind.  App.  260,  73  N.  E. 
1041,  holding  that  policy,  providing  that  it  shall  not  take  effect  until  actual 
payment  and  acceptance  of  first  premium  during  life  time  and  good  health  of 
insured,  is  unenforceable  in  absence  of  actual  prepayment  of  premium. 
Waiver  or  estoppel  to  claim  forfeiture  for  nonpayment  of  premium 
generally. 

Cited  in  Kendrick  v.  Mutual  Ben.  L.  Ins.  Co.  124  N.  C.  316,  70  A.  S.  R.  692, 
32  S.  E.  728,  holding  company  estopped  to  contest  validity  of  policy  for  non- 
payment of  premium  where  policy  acknowledges  its  receipt;  Wytheville  Ins.  & 
Bkg.  Co.  V.  Teiger,  90  Va.  277,  18  S.  E.  196,  holding  prepayment  of  jMremium 
waived  by  delivery  of  policy  without  requiring  it. 

Cited  in  reference  note  in  40  A.  S.  R.  106,  (m  waiver  of  insurance  premium. 

Cited  in  reference  note  in  70  A.  S.  R.  597,  on  estoppel  by  recitals  of  payment 
in  policy. 

Cited  in  notes  in  87  A.  D.  263,  on  insurance  company's  power  to  avoid  policy 
by  contradicting  recital  therein  that  premium  had  been  paid;  107  A.  S.  R.  136, 
on  estoppel  to  deny  prepayment  of  {Hremium. 
Power  of  insurance  agent  to  waive  conditions. 

ated  in  .S^va  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  720,  77  S.  W.  937;  Sugg  v. 
Equitable  Life  Assur.  Soc.  116  Tenn.  668,  94  S.  W.  936,— to  point  that  company 
cannot  enforce  forfeiture  founded  on  condition  of  policy  waived  by  general  agent. 
—  Condition  as  to  payment  of  premium. 

Cited  in  American  Employers'  Liability  Ins.  Co.  v.  Fordyce,  62  Ark.  662,  64 
A.  S.  R.  306,  36  S.  W.  1061,  holding  that  general  agent  may  waive  condition 
requiring  payment  of  premium  in  money;  Kerlin  v.  National  Acci.  Asso.  8  Ind. 
App.  628,  36  N.  K  39,  to  point  that  soliciting  and  collecting  agent  may  waive 
ecmdition  requiring  premium  to  be  paid  in  money. 

Cited  in  reference  note  in  40  A.  8.  R.  106,  on  waiver  of  forfeiture  for  nonpay- 
ment of  premium  by  act  of  agent. 

Cited  in  note  in  16  LJl.A.(N.S.)  1216,  on  waiver  by  agent  of  cash  payment 
of  premium  by  delivery  of  policy. 

Distinguished  in  Tomsecek  ▼.  Travelers'  Ins.  Co.  113  Wis.  114,  90  A.  S.  R. 


Digitized  by 


Google 


24  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  612 

S46,  57  L.R.A.  455,  88  N.  W.  1013,  holding  that  agent  has  no  implied  authority 
to  accept  as  payment  of  premium  an  agreement  to  give  him  credit  on  his  private 
account. 

What  are  warranties  in  insurance  policy. 

Cited  in  Alabama  Gold  L.  Ins.  Co.  v.  Johnson,  80  Ala.  467,  60  A.  R.  112,  2 
So.  125;  Weil  v.  New  York  L.  Ins.  Co.  47  La.  Ann.  1405,  17  So.  853,— to  point 
that  immaterial  statements  in  application  for  insurance  warrant  their  honesty 
and  good  faith  only;  McCarthy  v.  Catholic  Knights,  102  Tenn.  345,  62  S.  W. 
142,  holding  member  of  fraternal  insurance  order  entitled  to  recover  where  he 
misstated  his  age  through  ignorance. 

Cited  in  notes  in  59  A.  R.  818,  819,  on  construction  of  insured's  statements 
in  application  for  insurance,  as  to  whether  warranties  or  not;   14  £.  R.  C  27; 
3  A.  S.  R.  636,  637,— on  what  are  warranties  in  insurance  policies. 
When  agent's  declarations  are  admissible  against  principal. 

Cited  in  Three  States  Lumber  Co.  v.  Blanks,  118  Tenn.  627,  102  S.  W.  79, 
holding  statements  of  agent  of  plaintiff  in  replevin  explanatory  of  his  posses- 
sion are  admissible  against  plaintiff  though  same  were  not  made  until  after  levy. 
—  When  beneficiary  will  be  bonnd  by  declarations  of  insured. 

Cited  in  Mobile  L.  Ins.  Co.  v.  Morris,  3  Lea,  101,  31  A.  R.  631,  holding  decla- 
rations of  insured  not  forming  part  of  res  gestse,  inadmissible  against  bene- 
ficiary. 

Cited  in  notes  in  34  A.  R.  449,  on  declarations  of  insured;  11  L.R.A.(N.S.} 
95,  on  admissions  or  statements  by  assured  outside  of  application  as  evidence 
against  beneficiary. 

Distinguished  in  Fidelity  Mut.  L.  Ins.  Asso.  v.  Winn,  96  Tenn.  224,  33  S.  W. 
1045,  holding  statements  of  insured,  made  subsequent  to  issuance  of  policy, 
admissible  against  beneficiary  where  insured  has  right  to  substitute  new  bene- 
ficiary; Supreme  Lodge  K,  P.  v.  Schmidt,  98  Ind.  374,  holding  contra. 
Ratification  of  agent's  unauthorised  act. 

Cited  in  Hart  v.  Dixon,  5  Lea,  336,  holding  that  principal  ratifies  agent's 
unauthorized  act  by  retaining  benefits  thereof  with  knowledge  of  the  facts. 
Rights  in  policy  payable  to  wife  of  insured. 

Cited  in  Knickerbocker  L.  Ins.  Co.  y.  Heidel,  8  Lea,  488,  on  right  of  insured 
to  sue  on  policy  taken  out  on  his  own  life  for  benefit  of  his  wife;  Re  Moore, 
173  Fed.  679,  on  power  of  husband  to  assign  policy  payable  to  wife. 

Cited  in  note  in  49  L.RJ^.  738,  740,  on  power  of 'insured  to  destroy  rights  of 
beneficiary  in  regular  life  policy  payable  to  wife. 

Distinguished  in  Handworker  v.  Diermeyer,  96  Tenn.  619,  86  S.  W.  869,  hold- 
ing that  wife,  named  as  beneficiary  in  ordinary  insurance  policy  on  husband's 
life,  has  no  vested  interest  therein. 
Admissibility  of  parol  evidence  to  vary  policy. 

Cited  in  note  in  16  LJl.A.(N.S.)   1200,  on  grounds  for  relaxation  of  parol* 
evidence  rule  as  to  varying  or  contradicting  written  contract  for  purpose  oi 
avoiding  forfeiture  in  insurance  policy. 
False  answers  in  application  for  insurance. 

Cited  in  reference  notes  in  25  A.  S.  R.  625,  on  effect  of  representations  in 
application  for  insurance;  66  A.  S.  R.  164,  on  false  or  fraudulent  answers  in 
application  for  insurance. 
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24   AM.  REP.  SeO,  ROAOH  ▼.  TURK,  0  HEISK.  708. 
Liability   of   one   nnknowingly   interfering:    with   personal   property   of 
another. 

Cited  in  Marks  v.  Robinson,  82  Ala.  69,  2  So.  292,  holding  factor,  selling  crop 
for  mortgagor  without  actual  notice  of  registered  mortgage,  liable  in  trover  to 
mortgagee;  La  Fayette  County  Bank  v.  Metcalf,  40  Mo.  App.  494,  as  to  lia- 
bility of  agent  innocently  selling  property  taken  wrongfully,  but  not  stolen, 
from  true  owner;  McDaniel  v.  Adams,  87  Tenn.  756,  11  S.  W.  939,  holding  inno- 
cent purchaser  from  thief  liable  to  true  owner  for  proceeds  of  resale;  Frizzell 
V.  Rundle,  88  Tenn.  396,  17  A.  S.  R.  908,  12  S.  W.  918,  holding  auctioneer  not 
liable  to  mortgagee  for  selling  for  mortgagor  chattels  covered  by  registered 
mortgage;  Embry  v.  Galbreath,  110  Tenn.  297,  75  S.  W.  1016,  holding  that 
agent's  liability  in  respect  to  money  received  for  principal  ceases  upon  his  paying 
it  over  to  him. 

Cited  in  notes  in  58  A.  D.  170,  as  to  whether  principal  can  sue  factor  without 
demand;  50  L.R.A.  655,  on  liability  of  auctioneer  for  conversion  by  changing 
title  to  property  imder  orders  of  employer;  2  E.  R.  C.  436,  on  effect  of  broker's 
unauthorized  sale  of  property. 

Distinguished  in  Bank  of  Louisville  v.  Hill,  99  Tenn.  42,  41  S.  W.  349,  holding 
that  holder  of  foreign  chattel  mortgage  may  enforce  his  rights  against  subse- 
quent purchaser  in  another  state  having  knowledge  of  facts  putting  him  on  his 
inquiry. 

Criticized  in  Moore  v.  Hill,  38  Fed.  330,  holding  that  factor,  innocently  selling 
goods  for  one,  who,  having  custody  of  same  for  carriage,  wrongfully  converted 
them  to  his  own  use,  is  liable  to  true  owner. 

Disapproved  in  Brown  v.  James  H.  Campbell  Co.  44  Kan.  237,  21  A.  S.  R. 
274,  24  Pac.  492,  charging  factor  with  notice  of  rights  of  mortgagee  under  regis- 
tered chattel  mortgage. 

24  AM.  REP.  867,  OVERTON  v.  BOLTON,  0  HEISK.  762. 
Rate  of  interest  after  maturity  of  obligation. 

Cited  in  Shaw  v.  Rigby,  84  Ind.  375,  43  A.  R.  96,  holding  that  one  day  note, 
which  parties  evidently  intended  should  run  for  years,  bears  contract  rate  of 
interest  after  maturity;  Union  Inst,  for  Sav.  v.  Boston,  129  Mass.  82,  37  A.  R. 
305,  holding  that  mortgage  bears  rate  of  interest  stipulated  for  thereinafter 
as  well  as  before  maturity;  Meaders  v.  Gray,  60  Miss.  400,  45  A.  R.  414,  holding 
that  debt  bears  specified  rate  after  matiu-ity;  Borders  v.  Barber,  81  Mo.  636, 
holding  that  note  simply  stipulating  for  payment  of  certain  rate  of  interest 
bears  such  rate  after  maturity;  Barbour  v.  Tompkins,  31  W.  Va.  410,  7  S.  E.  1, 
to  same  point. 

Cited  in  reference  note  in  24  A.  R.  52,  on  stipulation  in  note  for  special  rate 
of  interest  as  governing  rate  after  maturity. 

Cited  in  notes  in  76  A.  D.  602;  25  A.  R.  592;  26  A.  R.  391;  30  A.  R.  48;  26 
Ti.  ed.  U.  S.  531, — on  rate  of  interest  after  maturity;  47  A.  R.  70,  on  rate  of 
interest  after  maturity  of  obligation  bearing  interest  at  special  rate. 
"Wliat  is  deemed  place  of  contract  evidenced  by  note. 

Cited  in  Wells,  F.  &  Co.  v.  Vansickle,  64  Fed.  944,  holding  that  place  of  con- 
tract evidenced  by  note  depends,  not  upon  where  dated,  but  upon  where  de- 
livered. 

Cited  in  notes  in  55  A.  R.  610;  12  A.  S.  R.  281,— on  conflict  of  laws  as  to 
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interest  and  usury;  65  A.  S.  R.  48,  on  place  of  contnust  of  guaranty;  62  ULA. 
60,  on  law  goyeming  usury  when  claim  of  usury  is  based  on  transaction  witb 
drawer  or  indorser. 

Effect  of  meagreness  In  charge. 

Cited  in  Louisville  &  N.  R.  Co.  ▼.  Wynn,  88  Tenn.  320,  14  S.  W.  311;  Marwell 
V.  Hill,  S9  Tenn.  584,  15  S.  W.  253, — ^holding  mere  meagreness  in  a  charge,  no 
ground  for  reversal. 
Implied  warranty  of  gennlneness  of  note. 

Cited  in  reference  note  in  27  A.  S.  R.  117,  on  implied  warranty  of  genuineness 
of  negotiable  instruments.     • 

S4  AM.  REP.  S76,  \¥AIiSH  T.  CHIOAGO,  M.  A  ST.  P.  R.  CO.  4S  WIS. 

SS. 
What  damages  may  be  recovered. 

Cited  in  McNamara  v.  Clintonville,  62  Wis.  207,  61  A.  R.  722,  22  N.  W.  472, 
holding  that  one  injured  on  defective  street  may  recover  actual  damages  sustained 
though  they  were  increased  by  his  predisposition  to  rheumatism. 

Cited  in  notes  in  7  A.  S.  R.  534;  2  L.R.A.  767,— on  mental  anguish  as  element 
of  damages. 

Distinguished  in  North  German  Lloyd  S.  S.  Co.  v.  Woods,  18  Pa.  Super.  CL 
488,  holding  that  mental  suffering  attendant  upon  and  result  of  physical  injuiy 
may  be  considered  in  estimating  damages. 

—  For  breach  of  contract  generally. 

Cited  in  Stone  v.  Chicago  &  N.  W.  R.  Co.  47  Iowa,  82,  29  A.  R.  458,  holding 
that  in  action  on  contract  insult  and  abuse  accompanying  its  breach  camiot 
affect  amount  of  recovery;  Hinton  v.  Cream  City  R.  Co.  68  Wis.  323,  27  N.  W. 
147,  holding  one  executing  lease,  with  knowledge  of  outstanding  lease,  liable  to 
second  lessee  for  whole  loss  proximately  sustained  by  his  not  obtaining  posses- 
sion; Shadbolt  &  B.  Iron  Co.  v.  Topliff,  85  Wis.  513,  55  N.  W.  854,  holding 
that  only  such  damages  as  are  natural  result  of  breach  of  contract  or  as  were 
in  contemplation  of  parties  when  making  it  can  be  recovered;  Hyatt  v.  Hannibal 
ft  St.  J.  R.  Co.  19  Mo.  App.  287,  holding  that  damages  for  mental  pain  and 
suffering  may  be  recovered  in  action  for  breach  of  contract,  if  same  were  in  con- 
templation of  parties  when  making  it;  Moffatt  Commission  Co.  v.  Union  P.  B. 
Co.  113  Mo.  App.  544,  88  S.  W.  117,  holding  that  damages  caused  by  unusual 
flood  cannot  be  recovered  in  action  for  breach  of  contract  to  transfer  freight 

Cited  in  reference  note  in  68  A.  R.  610,  on  measure  of  damages  of  tenant 
against  landlord  for  eviction  or  failure  to  give  possession. 

—  By  passenger. 

Cited  in  Hansley  v.  Jamesville  k  W.  R.  Co.  115  N.  C.  602,  44  A.  8.  R.  474, 
32  L.RJI.  543,  20  S.  E.  528,  holding  punitive  damages  not  recoverable  for  failure 
to  transport  passenger  on  railroad,  because  engine  was  broken  down;  Pouilin  v. 
Canadian  P.  R.  Co.  47  Fed.  858,  to  point  that  damages  for  inconvenience  and 
humiliation  suffered  by  passenger  in  being  wrongfully  put  off  train  cannot  be 
recovered  in  assumpsit;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Dean,  43  Ark.  529,  61 
A.  R.  584,  holding  that  passenger  wrongfully  ejected  from  train  may  i^eover 
damages  for  humiliation  suffered  thereby;  Williams  v.  Carolina  A  W.  R.  Co. 
144  N.  C.  498,  12  L.R.A.(N.S.)  191,  57  S.  E.  216,  12  A.  &  E.  Ann.  Cas.  1000, 
holding  that  one  for  whom  train  refused  to  make  scheduled  stop  may  recover 
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damages  for  having  to  walk  to  his  destination;  International  &  Q.  N.  R.  Co. 
▼.  Terry,  62  Tex.  380,  50  A.  R.  529,  holding  that  damages  resulting  from  ex- 
posure may  be  recovered  against  railroad  violating  its  contract  by  carrying  pass- 
enger beyond  his  destination;  Turner  v.  Great  Northern  R.  Co.  15  Wash.  21 3y 
55  A  S.  R.  883,  46  Pac  243,  holding  damages  for  anxiety  and  suspense  of  mind 
caused  one  by  carrier's  delay  in  transporting  him  not  recoverable;  Dalton  v.. 
Kansas  City,  Ft.  S.  A  M.  R.  Co.  78  Kan.  233,  17  L.R.A.(N.S.)  1226,  96  Pac- 
475,  16  A.  ft  E.  Ann.  Cas.  185,  holding  that  passenger  carried  beyond  station 
may  recover  for  expenses  incurred  and  fair  compensation  for  inconveniences  ex- 
perienced. 

Cited  in  note  in  32  L.R.A.  544,  on  damages  recoverable  by  passenger  for  de- 
fault or  delay   in   running  train. 

Distinguished  in  Alabama  &  V.  R.  Co.  v.  Hanes,  69  Miss.  160,  13  So.  246, 
holding  rule  of  damages  in  actions  for  breach  of  contract  inapplicable  to  action 
against  railroad  for  wrongfully  refusing  to  stop  train. 

—  In  actions  against  telegraph  companies. 

Cited  in  Chai»nan  v.  Western  U.  Teleg.  Co.  88  Ga.  763,  30  A.  S.  R.  183,  17 
L.RA.  430,  15  S.  E.  901;  Council  v.  Western  U.  Teleg.  Co.  116  Mo.  34,  3S 
A  8.  R.  575,  20  L.R.A.  172,  22  S.  W  345,— refusing  damages  for  mental  distress 
resulting  from  delay  in  delivery  of  telegram;  Western  U.  Teleg.  Co.  v.  Hender- 
son, 89  Ala.  510,  18  A.  S.  R.  148,  7  So.  419,  making  contrary  ruling;  Western 
U.  Teleg.  Co.  v.  Wood,  21  L.R.A.  706,  6  C.  C.  A.  432,  13  U.  S.  App.  317,  57  Fed. 
471,  refusing  damages  for  mental  anguish  resulting  from  simple  negligence  in 
prompt  delivery  of  telegram;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  64, 
64  L.RA.  846,  60  N.  E.  674,  holding  that  mental  anguish  resulting  from  delay 
in  delivery  of  telegram  will  not  support  action  against  company;  Mentzer  v. 
Western  U.  Teleg.  Co.  93  Iowa,  762,  57  A.  S.  R.  294,  28  L.R.A.  72,  62  N.  W.  1, 
holding  damages  for  mental  suffering  independent  of  any  physical  injury  re- 
coverable for  negligence  in  delivery  of  telegram;  Summerfield  v.  Western  U. 
Teleg.  Co.  87  Wis.  1,  41  A.  S.  R.  17,  67  N.  W.  973,  holding  damages  not  recover- 
able for  mental  distress  alone,  caused  by  negligent  delay  in  delivering  telegram. 

—  For  mntilatlon  of,  or  delay  in  transporting  corpse. 

Cited  in  Koerber  v.  Patek,  123  Wis.  453,  68  L.R.A.  956,  102  N.  W.  40,  holding; 
that  substantial  damages  for  injury  to  feelings  are  recoverable  in  case  of  wrong- 
ful mutilation  of  body  of  deceased  relative;  Beaulieu  v.  Great  Northern  R.  Co. 
103  Minn.  47,  19  L.R.A.(N.S.)  564,  114  N.  W.  353,  14  A.  A  E.  Ann.  Cas.  462, 
holding  damages  for  mental  anguish  not  recoverable  against  railroad  for  negli- 
gent delay  in  transporting  corpse. 
Right  of  passenger  to  sue  carrier  in  tort. 

Cited  in  Willson  v.  Northern  P.  R.  Co.  6  Wash.  621,  32  Pac.  468,  to  point 
that  action  on  case  will  lie  where  carrier  wrongfully  violates  contract  it  has 
with  passenger. 

Distinguished  in  Brown  v.  Chicago,  M.  ft  St.  P.  R.  Co.  54  Wis.  342,  41  A.  R. 
41,  11  N.  W.  356,  holding  railroad  liable  in  damages  in  action  of  tort  for  sick- 
iMis  caused  plaintiff  by  walk  made  necessary  by  her  being  put  off  train  at 
improper  place. 
When  carrier  may  refnse  to  accept  passenger. 

Cited  in  Furgason  v.  Citizens'  Street  R.  Co.  16  Ind.  App.  171,  44  N.  E.  936, 
to  point  that  carrier  need  not  accept  as  passenger  one  incapable  of  caring  for 
himself. 
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Cited  in  reference  in  87  A.  D.   717,  on  right  of  railroad  company  to  ex- 
clude persona  because  of  apprehended  danger. 
Duty  to  carry  paasengers  on  Sunday. 

Cited  in  note  in  30  L.RJ^.(N.S.)  401,  on  duty  to  give  regular  train  senrice  on 
Sunday. 

24  AM.  REP.  S8S,  CHARIiES  ▼.  DENIS,  42  WIS.  56. 
Admissibility  of  parol  evidence  to  vary  written  contract. 

Cited  in  Harris  v.  Newell,  42  Wis.  687,  on  right  of  one  signing  note  as  prin- 
cipal to  show  as  against  holder  that  he  signed  as  surety;  Foster  v.  Clifford, 
44  Wis.  569,  28  A.  R.  603,  holding  that  drawer  and  acceptor  of  bill  of  exchange 
cannot  show  in  action  by  indorser  that  bill  was  given  on  unfulfilled  parol  con- 
dition; Hubbard  v.  Marshall,  50  Wis.  322,  6  N.  W.  497,  holding  parol  evidence 
inadmissible  to  vary  terms  of  written  contract;  Wiemer  v.  Whipple,  53  Wis. 
298,  40  A.  R.  775,  10  N.  W.  433,  holding  parol  evidence  inadmissible  to  modify 
written  contract  of  sale  and  show  that  sale  was  by  sample;  Hooker  v.  Hijde, 
61  Wis.  204,  21  N.  W.  52,  holding  evidence  that  material  condition,  resting  in 
parol,  was  omitted  from  written  contract,  inadmissible;  Davy  v.  Kelley,  66  Wis. 
452,  29  N.  W.  232,  holding  evidence  of  contemporaneous  parol  agreement  that 
note  was  not  to  be  in  force  as  between  parties  thereto,  inadmissible;  Gillmann 
V.  Henry,  53  Wis.  466,  10  N.  W.  692,  holding  same;  Standard  Box  Co.  ▼.  Mutual 
Biscuit  Co.  10  Cal.  App.  746,  103  Pac.  938,  holding  that  reasonable  time  implied 
in  written  option  cannot  be  extended  by  parol  evidence. 

Cited  in  reference  notes  in  2  A.  S.  R.  230,  on  admissibility  of  parol  evidence  to 
contradict  written  instrument;  2  A.  S.  R.  604,  on  admissibility  of  parol  evidence 
to  vary  or  explain  bills  and  notes. 

Cited  in  notes  in  13  L.R«A.  52,  on  parol  evidence  to  show  when  note  was  de- 
livered; 4  E.  R.  C.  649,  on  admissibility  of  parol  evidence  to  vary  liability  of 
parties  to  bill  or  note. 
—  Contracts  of  Indorsement. 

Cited  in  Day  v.  Thompson,  65  Ala.  269;  Skelton  v.  Dustin,  92  111.  49;  Ort- 
mann  v.  Canadian  Bank,  39  Mich.  518;  Smith  v.  Csiro,  9  Or.  278, — ^holding  con- 
temporaneous parol  agreement  varying  contract  of  indorsement,  not  provable; 
Halbach  v.  Trester,  102  Wis.  530,  78  N.  W.  759;  Worden  v.  Salter,  90  III.  160 
(dissenting  opinion), — upon  same  question;  Farwell  v.  St.  Paul  Trust  Co.  45 
Minn.  495,  22  A.  S.  R.  742,  48  N.  W.  326,  holding  that  indorsee  cannot  show 
that  at  time  of  indorsement  it  was  verbally  agreed  that  presentment  for  payment 
and  notice  should  be  unnecessary;  Rodney  v.  Wilson,  67  Mo.  123.  29  A  R  499, 
holding  evidence  that  payee,  when  indorsing  note  in  blank,  orally  assumed  an 
absolute  liability,  inadmissible;  Eaton  v.  McMahon,  42  Wis.  484,  holding  con- 
temporaneous parol  agreement  that  indorsement  was  to  be  without  recourse,  not 
provable. 

Cited  in  reference  note  in  27  A.  R.  166;  38  A.  S.  R.  498, — on  admissibility 
of  parol  evidence  to  control  or  vary  effect  of  indorsement  of  negotiable  instni- 
ments;  41  A.  S.  R.  738,  on  parol  evidence  to  vary  indorsement  in  blank;  64 
A.  S.  R.  254,  on  parol  evidence  to  qualify  indorsement. 

Cited  in  notes  in  9  A.  D.  383,  385,  on  parol  evidence  affecting  indorsement; 
7  A.  S.  R.  366,  on  parol  evidence  to  vary  contract  of  indorsement;  13  I*R.A. 
53,  as  to  what  may  and  may  not  be  shown  by  parol  in  regard  to  indorsements. 
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Nature  of  contract  of  indorsement. 

Cited  in  Dunn  v.  Ghost,  5  Colo.  134,  to  point  that  indorsement  casts  condi- 
tional liability  on  indorser  and  is  conclusive  as  between  remote  parties;  Halbach 
V.  Trester,  102  Wis.  530,  78  N.  W.  759,  holding  that  indorser's  contract  is  to 
pay  note  at  maturity  if  maker  fails  to  pay  it  on  demand  and  due  notice  thereof 
is  given;  Turner  v.  Iron  Chief  Min.  Co.  74  Wis.  355,  17  A.  S.  R.  168,  5  L.R.A. 
533,  43  N.  W.  149,  to  same  point.  Re  Meyer,  78  Wis.  615, 11  L.RA.  841,  48  N.  W. 
66,  to  point  that  holder  of  note  may  bring  separate  actions  against  maker  and 
indorsers  for  whole  amount  due. 

Cited  in  notes  in  11  A.  D.  792,  on  accommodation  indorsers  as  consureties; 
87  A.  D.  389,  on  effect  of  indorsement  "without  recourse." 
When  mistake  will  be  relieved  against. 

Cited  in  Schaffner  v.  Schilling,  6  Mo.  App.  42,  holding  that  equity  will  not, 
though  one  mistakenly  builds  on  another's  land,  disregard  rule  that  buildings 
go  with  land. 

S4  AM.  REP.  886,  DELAPIjAINX:  t.  CHICAGO  A  N.  W.  R.  CO.  42  WIS. 

214. 
Riparian  rights.  '.;.    j       , .     -  ^-  -.  ^ 

Cited  in  Mobile  Dry  Docks  Co.  ▼.  Mobile,  146  Ala,  198,  3  L.R.A.(N.S.)  822,. 
40  So.  205,  to  point  that  riparian  rights  rest  upon  title  to  water's  bank  and  not 
upon  title  to  soil  under  water;  Richards  v.  New  York,  N.  H.  &  H.  R.  Co.  77 
Conn.  501,  69  L.R.A.  929,  60  Atl.  295,  to  point  that  riparian  proprietors  in 
cove  have  rights  of  access;  Lake  Superior  Land  Co.  v.  Emerson,  38  Minn.  406, 
8  A.  S.  R.  679,  38  N.  W.  200,  holding  that  riparian  rights  cannot  be  severed 
and  transferred  apart  from  the  shore;  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,. 
18  L.R.A.  679,  25  Atl.  718,  holding  to  point  that  riparian  owners,  though  not 
owning  fee  of  large  ponds,  may  make  reasonable  use  of  public  property;  Craw- 
ford  Co.  V.  Hathaway,  67  Neb.  325,  108  A.  S.  R.  647,  60  L.RJ^.  889,  93  N.  W, 
781,  to  point  that  right  of  riparian  proprietor  is  property  and  can  be  destroyed 
in  interest  of  public  only  upon  payment  of  full  compensation;  Providence  Steam- 
Engine  Co.  v.  Providence  &  S.  S.  S.  Co.  12  R.  I.  348,  34  A.  R.  652,  to  point  that 
riparian  owner  on  navigable  stream  has  right  of  access;  Priewe  v.  Wisconsin 
Stote  Land  &  Improv.  Co.  93  Wis.  534,  33  L.R.A.  645,  67  N.  W.  918,  to  point 
that  riparian  owner  on  navigable  lake  has  exclusive  right  of  access  to  and  from 
lake  in  front  of  his  land;  McCarthy  v.  Murphy,  119  Wis.  159,  100  A.  S.  R.  876, 
96  N.  W.  531,  holding  that  riparian  owner  on  inland  navigable  lake  may  remove 
pier  erected  in  front  of  his  land  by  stranger;  Turner  v.  James  Canal  Co.  155 
Cal.  82,  132  A.  S.  R.  59,  22  L.R.A.(N.S.)  401,  99  Pac.  520,  17  A.  &  E.  Ann.  Cas. 
823,  holding  current  not  essential  to  existence  of  riparian  rights;  C.  Beck  Co.  v. 
Milwaukee,  139  Wis.  340,  131  A.  S.  R.  1061,  120  N.  W.  293,  holding  that  ordin- 
anoe  prohibiting  removal  of  material  from  beach  does  not  infringe  private  rights 
of  riparian  owners;  Hobart  v.  Hall,  174  Fed.  433,  holding  that  riparian  owner 
has  exclusive  right  to  reclaim  land  under  water  between  his  shore  line  and 
thread  of  stream. 

Cited  in  notes  in  85  A.  S.  R.  301,  on  injury  to  riparian  rights  as  element  of 
damages  for  property  taken  under  eminent  domain;  3  L.R.A.  611,  on  rule  that 
corporate  franchises  do  not  confer  riparian  rights;  5  L.R.A.  689;  19  A.  S.  R.  231- 
233,— on  rights  of  littoral  and  riparian  owners  on  navigable  waters;  12  L.R.A. 
617^  on  right  of  riparian  owners  to  dock  to  low-water  mark;  40  L.RJI.  597,  on 
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right  of  owner  of  upland  to  acooM  to  navigable  water;  40  L.R.A.  637,  on  right 
of  riparian  owner  to  erect  wbarres;  67  UELA.  828,  on  character  of  the  improye- 
ment  at  affecting  right  to  improve  navigability  of  stream;  16  L.RJL(N^.)  55, 
on  right  of  riparian  owner  to  recover  damages  for  cutting  off  access  to  stream; 
45  L.  ed.  U.  S.  126,  on  right  in  improving  navigation  to  destroy  access  of  ripar- 
ian owner  to  navigable  water  without  compensation. 

Criticized  in  Tamprey  v.  State,  62  Minn.  181,  38  A.  S.  R.  541,  18  L.RA. 
670,  53  N.  W.  1139,  holding  that  same  rules  govern  rights  of  riparian  owner- 
ship on  lakes  as  on  streams. 
extent  of  conveyance  bounding  on  lake. 

ated  in  Boardman  v.  Scott,  102  Ga.  404,  61  L.RJL  178,  SO  S.  E.  082,  holding 
that  grant  of  land  bounding  on  artificial,  but  permanent  lake  extends  to  low- 
^ater  mark;  Fuller  v.  Shedd,  161  111.  462,  62  A.  S.  R.  380,  33  L.RJL  146,  44 
N.  E.  286,  holding  that  grant  of  land  bounding  on  meandered  lake  eiEtends  to 
water's  edge,  with  riparian  rights;  Mendota  Club  v.  Anderson,  101  Wis.  479, 
78  N.  W.  186,  to  same  point 

Cited  in  reference  note  in  80  A.  8.  R.  678,  on  conveyance  of  land  bounded  by 
lake  as  passing  title  to  center. 
Title  to  land  under  water. 

•  Cited  in  reference  note  in  65  A.  D.  330,  on  grantee  taking  to  middle  line  of 
stream  above  tide  water. 

Cited  in  notes  in  19  A.  S.  R.  229,  on  rights  of  landowners  in  navigable  waters 
fronting  their  lands  and  in  the  lands  thereunder;  53  A.  S.  R.  297,  on  alienation 
of  land  covered  by  navigable  waters;  8  L.R.A.  579,  on  property  in  unnavigable 
lakes;  18  L.R.A.  696,  on  ownership  of  beds  of  small  lakes  and  ponds;  42  L.R.A. 
174,  on  governmental  repudiation  of  oommon-law  rule  as  to  title  to  land  under 
nontidal  rivers. 

24  AM.  REP.  S95,  DUNBAR  T.  OUCNN,  42  WIS.  118. 
What  may  be  nsed  as  trademark. 

Cited  in  Parkland  Hills  Blue  Lick  Water  Co.  v.  Hawkins,  95  Ky.  502,  44 
A.  S.  R.  264,  26  S.  W.  389,  holding  that  name  of  particular  spring  may  be  used 
as  trademark  for  waters  taken  therefrom;  Listman  Mill  Co.  v.  William  Listman 
MilL  Co.  88  Wis.  334,  43  A.  S.  R.  907,  60  N.  W.  261,  holding  word  "Marvel," 
used  to  designate  output  of  particular  fiour-mill,  valid  trademark;  Oppermann 
▼.  Waterman,  94  Wis.  683,  69  N.  W.  569,  on  right  to  use  words  "German  House- 
hold"  as  trademark;  Avenarius  v.  Kornely,  139  Wis.  247,  121  N.  W.  336,  hddmg 
that  words  "Carbolineum"  to  designate  paint  is  valid  trademark. 

Cited  in  reference  notes  in  2  A.  S.  R.  681,  on  what  trademark  may  consist  of; 
44  A.  S.  R.  266,  on  use  of  name  of  place  as  trademark. 

Cited  in  notes  in  47  A.  D.  286,  on  what  trademark  may  be  applied  to;  85 
A.  S.  R.  112,  on  geographical  name  as  trademark  for  mineral  waters;  26  L.RA. 
<N.S.)  82,  88;  46  L.  ed.  U.  S.  366, — on  technical  trademark  right  in  geographical 
name;  46  L.  ed.  U.  S.  374,  on  technical  trademark  right  in  names  of  mineral 
eprings. 

Distinguished  in  Merchants'  Detective  Asso.  v.  Detective  Mercantile  Agency, 
^  in.  App.  260,  to  point  that  corporation  may  use  corporate  name  as  trademark 
though  it  be  generic  term  or  consist  of  descriptive  words. 
Function  of  trademark. 

Cited  in  Marshall  v.  Pinkham,  52  Wis.  572.  88  A.  R.  756,  9  N.  W.  615,  holding 


Digitized  by 


Google 


^19  NOTES  ON  AMERICAN  REPORT&  [386-399 

that  function  of  trademark  is  to  point  out  origin  or  ownership  of  goods  or 
to  designate  dealer's  place  of  business. 
Protection  of  trademark. 

Cited  in  reference  note  in  1  A.  S.  R.  421,  as  to  when  right  to  use  trademark 
is  protected. 

Cited  in  note  in  9  L.R.A.  149,  on  protection  of  right  to  sole  use  of  trademark. 

24  AM.  REP.  S99,  DEBDRIGH  y.  NORTHWBSTEKN  UNION  R.  CO.  42 

WIS.   248,  Reaffirmed  on  later  appeal  in  47   Wis.   662,   8   N.  W. 
749. 

Riparian  riglits. 

Cited  in  West  Chicago  Street  R.  Co.  v.  Illinois,  201  U.  S.  506,  50  L.  ed.  845,  26 
Sup.  Ct.  Rep.  845,  holding  that  right  of  navigation  over  waters  of  navigable  river 
is  paramount  to  rights  of  riparian  owner  or  of  owner  of  river's  bed;  Mobile 
Dry  Docks  Co.  v.  Mobile,  146  Ala.  198,  3  L.R.A.(N.S.)  822,  40  So.  205,  to  point 
that  riparian  rights  rest  upon  title  to  bank  and  not  upon  title  to  soil  imder 
water;  Lake  Superior  Land  Co.  v.  Emerson,  38  Minn.  406,  8  A.  S.  R.  679,  38 
N.  W.  200,  holding  that  riparian  rights  cannot  be  severed  and  transferred  apart 
from  the  shore;   Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  18  L.R.A.  679, 

25  AtL  718,  to  point  that  riparian  owners,  though  not  owning  fee  of  large  ponds, 
may  make  reasonable  use  of  the  public  property;  Providence  Steam-Engine  Co. 
V.  Providence  &  S.  S.  S.  Co.  12  R.  I.  348,  34  A.  R.  652,  to  point  that  riparian 
owner  on  navigable  stream  has  right  of  access;  Boorman  v.  Sunnuchs,  42  Wis. 
233,  in  pointing  out  rights  which  riparian  owners  have  in  bed  and  waters  of 
meandered  lake;  Slanson  v.  Goodrich  Transp.  Co.  94  Wis.  642,  69  N.  W.  990, 
holding  that  riparian  rights  depend  on  riparian  ownership;  C.  Beck  Co.  v. 
Milwaukee,  139  Wis.  340,  131  A.  S.  R.  1061,  120  N.  W.  293,  holding  that  or- 
dinance prohibiting  removal  of  material  from  beach  does  not  infringe  private 
rights  of  riparian  owners;  Hobart  v.  Hall,  174  Fed.  433,  holding  that  riparian 
owner  has  exclusive  right  to  reclaim  land  under  water  between  his  shore  line 
and  thread  of  stream. 

Cited  in  notes  in  5  LJI.A.  689;  19  A.  S.  R.  231-233,-K)n  rights  of  littoral  and 
riparian  owners  on  navigable  waters;  19  A.  S.  R.  229,  on  rights  of  landowners 
in  navigable  waters  fronting  their  lands  and  in  the  lands  thereunder;  40  L.RJ^. 
697,  on  right  of  owner  of  upland  to  access  to  navigable  water;  41  L.  ed.  U.  S. 
997,  on  navigable  waters  and  right  therein;  23  E.  R.  C.  162,  163,  189,  190, 
on  riparian  rights,  titles,  and  boundaries;  23  E.  R.  C.  810,  on  right  of  riparian 
owner  to  protect  his  front  on  sea  or  river  by  barriers. 

Criticised  in  Lamprey  v.  State,  52  Minn.  181,  38  A.  S.  R.  541,  18  L.R.A.  670, 
53  N.  W.  1139,  holding  that  same  rules  govern  rights  of  riparian  ownership  on 
lakes  as  on  streams. 
—  As  to  piers,  wharres,  etc. 

Cited  in  Illinois  ez  rel.  Hunt  ▼.  Illinois  C.  R.  Co.  34  C.  C.  A.  138,  91  Fed. 
955,  holding  that  riparian  owner  may  extend  pier  out  into  waters  of  lake 
to  point  necessary  to  meet  present  demands  of  commerce;  Sullivan  Timber  Co. 
V.  Mobile,  110  Fed.  186,  to  point  that  right  to  wharf  out  may  rest  upon  passive 
or  implied  license;  Cohn  v.  Wansan  Boom  Co.  47  Wis.  314,  2  N.  W.  546,  holding 
that  law  may  regulate  or  prohibit  right  of  riparian  owner  on  navigable  water 
to  build  piers;  State  v.  St.  Croix  Boom  Corp.  60  Wis.  565,  19  N.  W.  396,  to 
point  that  erections  whether  made  by  riparian  owner  or  stranger  may,  when 
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they  obstruct  navigation,  be  abated  as  public  nuisances;  Union  Mill  Co.  y. 
ShoreSi  66  Wis.  476,  20  N.  W.  243,  holding  that  boom  built  in  Lake  Superior 
by  riparian  owner  which  interferes  with  navigation  or  use  of  another  riparian 
owner's  dock  is  a  nuisance;  A.  C.  Conn.  Co.  v.  Little  Suamico  Lumber  Mfg.  Co. 
74  Wis.  652,  43  N.  W.  660,  holding  that  dam  maintained  by  riparian  owner  in 
stream  navigable  only  for  floating  logs  is  unlawful  only  when  abridging  bene- 
ficial use  of  stream;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  93  Wis. 
534,  33  L.RJL  645,  67  N.  H.  918,  to  point  that  riparian  owner  on  navigable 
lake  has  exclusive  right  of  access  to  and  from  lake  in  front  of  his  land  and 
of  building  piers  there;  McCarthy  v.  Murphy,  119  Wis.  169,  100  A.  S.  R.  876, 
96  N.  W.  631,  holding  that  riparian  owner  on  inland  navigable  lake  may  remove 
pier  built  in  front  of  his  land  by  another;  Coquille  Mill  &.  Mercantile  Co.  v. 
Johnson,  62  Or.  647,  132  A.  S.  R.  716,  98  Pac.  132,  holding  that  right  of  riparian 
owner  to  construct  booms,  etc.,  is  franchise  distinguishable  from  occupation  of 
bed  itself. 

Cited  in  note  in  40  L.R.A.  637,  on  right  of  riparian  owner  to  erect  wharves. 

Distinguished  in  Anaheim  Union  Water  Co.  v.  Fuller,  160  Cal.  327,  11  L.RA. 
(N.S.)  1062,  88  Pac.  978,  upon  point  that  owner  of  land  lying  under  bed  of 
navigable  lake  cannot  erect  wharves  thereon  which  interfere  with  navigation; 
Larson  v.  Furlong,  50  Wis.  681,  8  N.  W.  1,  holding  that  individual  cannot  re- 
move and  convert  to  his  own  use  dock  built  by  another  in  navigable  waters  upon 
land  belonging  to  state. 

Explained  in  Stevens  Point  Boom  Co.  v.  Reilly,  46  Wis.  237,  49  N.  W.  978 
(later  appeal  of  44  Wis.  295),  holding  that  booms  to  aid  in  floating  logs  may 
be  built  out  into  navigable  water  if  navigation  is  not  interferred  with. 
Extent  of  conveyances  bounded  by  lakes  and  ponds. 

Cited  in  Boardman  v.  Scott,  102  Ga.  404,  61  L.R.A.  178,  30  S.  E.  982,  holding 
that  grant  of  land  bounding  on  artificial,  but  permanent,  pond  extends  to  low- 
water  mark;  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  436,  7  N.  E.  379,  holding 
that  grantee  from  state  of  lands  bordering  on  lake  takes  no  title  in  bed  thereof; 
Mills  V.  Evans,  100  Iowa,  712,  69  N.  W.  1043,  to  point  that  title  of  owner  of 
land  bounded  by  lake  extends  to  natural  shore;  Fuller  v.  Shedd,  161  111.  462,  52 
A.  S.  R.  380,  33  L.R.A.  146,  44  N.  E.  286,  holding  that  grant  of  land  bounding 
on  meandered  lake  extends  to  water's  edge  with  riparian  rights ;  Noyes  v.  Collins, 
92  Iowa,  666,  54  A.  S.  R.  571,  26  LJI.A.  609,  61  N.  W.  250,  holding  same; 
PaUpsco  Guano  Co.  v.  Bowers- White  Lumber  Co.  146  W.  C.  187,  125  A.  S.  R,  473, 
13  L.R.A.(N.S.)  318,  69  S.  E.  538,  holding  that  call  in  deed  to  long-used  pond 
stops  at  pond's  edge;  Ne-pee-nank  Club  v.  Wilson,  96  Wis.  290,  71  N.  W.  661, 
holding  that  title  of  riparian  owner  stops  at  water  line  of  lake;  Mendota  Gub 
V.  Anderson,  101  Wis.  479,  78  N.  W.  185,  to  point  that  riparian  proprietor  on 
navigable  lake  takes  title  only  to  water's  edge. 

Cited  in  reference  note  in  66  A.  D.  330,  on  grantee  taking  to  middle  line  of 
stream  above  tide  water. 

Disapproved  in  Gouvemeur  v.  National  Ice  Co.  134  N.  Y.  355,  30  A.  S.  R. 
669,  18  L.R.A.  695,  31   N.  E.  865,  holding  rules  respecting  extent  of  convey- 
ances bounding  on  fresh-water  streams  applicable  to  conveyances  bounding  on 
small  non-navigable  lakes  or  ponds. 
Title  to  bed  of  lakes. 

Cited  in  People  v.  Silberwood,  110  Mich.  103,  32  L.R.A.  694,  67  N.  W.  1087, 
holding  that  state  owns  fee  of  land  under  waters  of  Lake  Erie;   McLennan  v. 
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Prentice,  85  Wis.  427,  56  N.  W.  764,  holding  that  lands  lying. under  shoal 
waters  of  Great  Lakes  are  not,  unless  granted  by  the  state,  subject  of  private- 
ownership. 

Cited  in  notes  in  8  L.R.A.  579,  on  property  in  unnavigable  lakes;  18  L.R.A^ 
696,  on  ownership  of  beds  of  small  lakes  and  ponds. 
What  Is  low-water  mark. 

Cited  in  Slauson  v.  Goodrich  Transp.  Co.  94  Wis.  642,  69  N.  W.  990,  holding 
that  by  low-water  mark  of  lake  whose  level  is  fluctuating  is  meant  ordinary 
low-water  mark. 
Test  of  navlgabiUty. 

Cited  in  Heyward  v.  Farmers*  Min.  Co.  42  S.  C.  138,  46  A.  S.  R.  702,  28  L.R.A^ 
42,  19  S.  E.  963,  holding  that  test  of  navigability  of  stream  is  its  navigable 
capacity;  Cast  Hoquiam  Boom  &,  Logging  Co.  v.  Neeson,  20  Wash.  142,  54  Pac^ 
1001,  holding  that  stream  which  can  be  made  navigable  or  floatable  by  arti- 
ficial means  only  is  not  public  highway;  Cohn  v.  Wausau  Boom  Co.  47  Wis.. 
314,  2  N.  W.  546,  holding  that  capacity  for  floating  logs  is  sufficient  to  make 
water  navigable. 

Cited  in  notes  in  7  L.R.A.  673;  126  Am.  St.  Rep.  718,  729;  42  L.R.A.  318,—- 
on  what  waters  are  navigable. 

Presumption  and   burden  of-  proof  as   to   title   in   condemnation   pro- 
ceeding. 

Cited  in  Winchester  v.  Stevens  Point,  58  Wis.  350,  17  N.  W.  547,  to  point  that 
in  condemnation  proceedings  title  will  not  be  presumed  from  evidence  of  posses- 
sion under  claim  of  title;  Walton  v.  Green  Bag  W.  &  St.  P.  R.  Co.  70  Wis. 
414,  36  N.  W.  10,  holding  that  where  answer  to  petition  for  condemnation  of 
lands  denies  plaintiff's  title,  he  must,  to  obtain  compensation,  prove  his  title. 

Distinguished  in  Murray  Hill  Land  Co.  v.  Milwaukee  Light,  Heat  &  Traction 
Co.  126  Wis.  14,  104  N.  W.  1003,  holding  that  admission  in  railroad's  petition, 
for  condemnation  of  lands  as  to  ownership  thereof  is  conclusive  against  it. 
Vilukt  points  may  be  made  on  motion  for  rehearing. 

Cited  in  Hunter  v.  Bosworth,  43  Wis.  583,  refusing  to  consider  point  made  for 
first  time  on  motion  for  rehearing. 
Dedication  of  land. 

Cited  in  notes  in  27  A.  D.  568,  on  dedication  according  to  map  or  plat;  27" 
A  D.  560,  on  change  of  use  of  land  dedicated  for  particular  purpose. 

24  AM.  REP.  415,  DIERINGER  y.  MEYER,  42  WIS.  811. 
When  servant  may  be  discharged. 

Cited  in  Silver  Spring  Bleaching  &  Dying  Co.  v.  Woolworth,  16  R.  T.  729, 
19  Atl.  528,  holding  that  servant  who  repudiates  his  contract  and  assumes  at- 
titude hostile  to  master  may  be  discharged. 

Cited  in  notes  in  43  A.  R.  244;  17  E.  R.  C.  211, — on  acts  justifying  dischar£;e 
of  servant. 

24  AM.  REP.   417,  LINK  y.  DOERFER,   42   WIS.   891. 
Who  may  acquire  tax  title. 

Cited  in  reference  note  in  10  A.  S.  R.  383,  as  to  who  may  acquire  tax  title. 
Cited  in  notes  in  75  A.  S.  R.  249,  250;  15  A.  D.  685, — on  right  of  person  iiv 
possession  to  purchase  at  tax  sale. 
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Distinguished  in  Burchard  ▼.  Roberts,  70  Wis.  Ill,  5  A.  S.  R.  148,  36  N.  W. 
286,  holding  that  mortgagee  cannot  cut  off  equity  of  redemption  by  acquiring 
adverse  title  under  tax  proceedings. 
Preflnmptions  arising  from  fact  of  possession  as  to  character  thereof. 

Cited  in  Furlong  v.  Garrett,  44  Wis.  Ill,  holding  that  actual  possession,  un- 
accompanied by  other  claim  of  title,  raises  no  presumption  as  to  its  adverse 
character  until  continued  for  twenty  years;  Bartlett  v.  Secor,  56  Wis.  520, 
14  N.  W.  714,  holding  that  actual  possession  continued  for  forty  years  raises 
presumption  of  its  adverse  character;  Hacker  v.  Horlemus,  69  Wis.  280,  34  N. 
W.  125,  to  point  that  actual,  adverse  possession  continued  for  twenty  years 
raises  presumption  that  possession  was  originally  taken  under  claim  of  title; 
Simpson  v.  Snedode,  83  Wis.  201,  53  N.  W.  499,  holding  that  occupation  for 
ten  years  under  deed  will  be  deemed  adverse,  though  commenced  under  land 
contract;  Allen  v.  Allen,  58  Wis.  202,  16  N.  W.  610,  holding  that  father's  oc- 
cupation of  son's  land  with  son  is  not  adverse. 

Cited  in  reference  note  in  1  A.  S.  R.  637,  on  acquisition  of  title  by  adverse 
possession  under  tax  deed  by  party  entering  on  land  as  mere  intruder. 

Cited  in  notes  in  75  A.  S.  R.  23,  on  right  of  adverse  claimant  to  enforce  tax 
title;  2  L.RJ^.  515;  9  L.R.A.  773,  775, — on  adverse  possession  under  color  of 
tax  title. 

S4  AM.  REP.  4S1,  KIMBAIili  t.  BOSENDAIiE,  42  WIS.  407. 
Validity  of  curative  legislation. 

ated  in  Richland  County  v.  Richland  Center,  59  Wis.  591,  18  N.  W.  497, 
holding  that  legislature  can  legalize  what  it  could  have  originally  authorized; 
Cathcart  v.  Comstock,  56  Wis.  609,  14  N.  W.  842,  applying  such  principle  to 
tax  case;  Williams  v.  Milwaukee  Industrial  Exposition  Asso.  79  Wis.  524,  48 
N.  W.  665,  holding  that  legislature  may  cure  defect  in  acknowledgment  consist- 
ing in  omission  of  justice's  seal;  Johnson  v.  Hill,  90  Wis.  19,  62  N.  W.  930, 
holding  that  legislature  may  validate  assignees'  bonds  theretofore  taken  and  lack- 
ing indorsements  required  by  then  existing  law;  Winneconne  v.  Winneconne,  111 
Wis.  13,  86  N.  W.  590,  holding  that  legislature  cannot  validate  or  ratify  acts 
which  it  could  not  have  previously  authorised. 

Cited  in  notes  in  10  A.  D.  133;  76  A.  D.  528;  14  A.  S.  R.  318,— on  validity 
of  curative  statutes;  16  A.  D.  520,  on  constitutionalty  of  acts  validating  con* 
tracts  and  deeds  of  married  women. 

Criticized  in  Shattuck  v.  Smith,  6  N.  D.  56,  69  N.  W.  5,  upon  point  that 
legislature  can  cure  defects  of  execution  only  and  not  authority  or  jurisdic- 
tion. 
Validity  of  special  legislation. 

Cited  in  Reading  v.  Savage,  120  Pa.  198,  Id  Atl.  919,  22  W.  N.  C.  3,  4  Pa.  Oo; 
Ct.  455,  to  point  that  after  legislature  is  forbidden  to  pass  special  laws  for 
collection  of  taxes,  it  cannot  cure  defective  proceedings  under  previous  special 
legislation;  Nevil  v.  Clifford,  63  Wis.  435,  24  N.  W.  65,  holding  that  statute 
validating  void  judgement  against  school  district,  thus  requiring  levy  of  tax 
to  pay  judgment,  violates  provision  against  special  laws  for  assessment  or 
collection  of  taxes;  Chicago  &  N.  W.  R.  Co.  v.  Forest  County,  95  Wis,  80,  70 
N.  W.  77,  holding  same  as  to  laws  limiting  amount  which  certain  county  and 
towns  therein  may  expend. 

Cited  in  note  in  5  L.R.A.(N.S.)   330,  on  curative  act  as  special  legislation. 
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—  In  respect  to  corporate  or  nmnlclpal  charters. 

Cited  in  Green  v.  Knife  Falls  Boom  Corp.  36  Minn.  105^  27  N.  W.  924, 
to  point  that  granting  of  additional  franchises  is  within  prohibition  against 
formation  of  corporations  by  special  acts;  Stevens  Point  Boom  Co.  v.  Reilly, 
44  Wis.  295,  holding  that  charters  of  corporations  existing  under  general  stat- 
utes, passed  since  adoption  of  provision  against  granting  of  special  charters, 
•can  be  amended  by  general  law  only;  Smith  v.  Sherry,  50  Wis.  210,  6  N.  W. 
561,  holding  that  legislature  cannot  amend  special  town  charter  granted  before 
adoption  of  constitutional  prohibition  against  special  laws  for  incorporating 
towns  or  amending  charters  thereof;  Black  River  Improv.  Co.  v.  Holway,  87 
Wis.  584,  59  N.  W.  126,  sustaining  act  extending  life  of  a  corporation  created 
hj  special  act  before  adoption  of  prohibition  against  special  legislation;  Adams 
▼.  Beloit,  105  Wis.  363,  47  L.R.A.  441,  81  N.  W.  869  (dissenting  opinion),  on 
operation  of  constitutional  prohibition  against  passage  of  special  or  private 
laws  to  amend  municipal  charters. 
Submission  of  constitutional  amendments. 

Cited  in  State  ex  rel.  Hvdd  v.  Timme,  54  Wis.  318,  11  N.  W.  785,  to  point 
that  constitutional  amendment  prohibiting  special  legislation  was  held  valid, 
though,  while  embracing  several  amendments,  it  was  submitted  as  single  amend- 
ment. 

44  AM.  REP.  421,  CAMPBEUL  r.  THOMAS,  42  WIS.  487. 
Doctrine  of  escrow. 

Cited  in  Nichols  &  S.  Co.  ▼.  First  Nat.  Bank,  6  N.  D.  404,  71  N.  W.  136, 
holding  notes  not  delivered  in  escrow  where  person,  with  whom  deposited,  was 
not  to  make  delivery  until  maker  so  directed;  Clark  v.  Campbell,  23  Utah,  569, 
-90  A.  S.  R.  716,  54  L.RJ^.  508,  65  Pac.  496,  holding  that  dividends  declared 
on  stock  while  held  in  escrow  awaiting  payment  by  vendee  do  not  belong  to 
liinu 

Cited  in  note  in  130  Am.  St.  Rep.  916,  919,  935,  950,  on  escrows. 
'—  In  relation  to  deeds. 

Cited  in  Mclntyre  v.  Mclntyre,  147  Mich.  365,  110  N.  W.  960,  holding  that 
.grantee  cannot,  after  grantor's  death,  validate  deed  deposited  in  escrow  to  be 
•delivered  when  grantee  should  execute  mortgage;  Nichols  v.  Oppermann,  6  Wash. 
168,  34  Pac  162,  holding  that  rule  admitting  parol  proof  of  condition  upon 
which  deed  is  deposited  in  escrow  presupposes  valid  contract  to  convey;  Schme- 
ling  V.  Kriesel,  45  Wis.  325,  holding  that  deeds  deposited  in  escrow  may  be  re- 
ported to  to  perfect  contract's  descriptimi  of  the  land;  Williams  v.  Daubner, 
103  Wis.  521,  74  A.  S.  R.  902,  79  N.  W.  748,  holding  deed  deposited  with  stran- 
ger to  be  delivered  to  grantee  if  grantor  died,  but  to  be  returned  to  grantor 
if  she  recovered  from  present  sickness,  inoperative;  Kitto  v.  Willey,  121  Wis. 
^8,  99  N.  W.  337,  holding  that  deed  deposited  with  stranger  to  hold  for 
grantee  until  happening  of  condition,  passes  title;  Albright  v.  Albright,  70  Wis. 
^28,  36  N.  W.  254,  to  same  point;  King  v.  Upper,  57  Wash.  130,  31  L.R.A.(N.S.) 
606,  106  Pac.  612,  holding  that  deposit  in  bank  of  deed  with  directions  to  re- 
turn upon  nonperformance  of  conditions  does  not  constitute  enforceable  escrow 
agreement. 
45tatute  of  frauds. 

Cited  in  Popp  v.  Swanke,  68  Wis.  364,  31  N.  W.  916,  holding  void,  a  parol 
contract  upon  which  land  was  conveyed,,  deed  thereto  being  delivered  in  escrow; 
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Koch  V.  Williams,  82  Wis.  186,  52  N.  W.  257,  holding  contract  to  pay  for  ser- 
vices by  conveyance  of  land  not  validated  by  unaccepted  written  offer  to  convey 
made  after  performance  of  service;  Freeland  v.  Shamley,  80  Ind.  132,  holding; 
case  within  statute  of  frauds,  when  pursuant  to  correspondence  vendor  places, 
deed  in  hands  of  third  person  to  be  delivered  upon  payment  of  price;  Zoerb  v. 
Paetz,  137  Wis.  50,  117  N.  W.  193,  holding  valid  escrow  ineffectual  in  absence 
of  valid  written  agreement  to  convey  land  satisfying  statute  of  frauds;  Hummer 
V.  McGee,  141  Wis.  216,  124  N.  W.  302,  holding  that  proposal  to  assign  lease,, 
lease  itself,  and  undertaking  to  accept  one  of  proposals,  taken  together  satisfy 
statute  of  frauds. 

Distinguished  in  Niland  v.  Murphy,  73  Wis.  326,  41  N.  W.  335,  sustaining- 
action  for  purchase  price  of  land  conveyed  pursuant  to  oral  contract  of  sale; 
Gibbons  v.  Ellis,  83  Wis.  434,  53  N.  W.  701,  holding  parol  evidence  that  writing 
was  accepted  on  condition  that  it  should  not  be  operative  unless  other  signatures 
were  obtained  admissible. 
^Snfllciency  of  undelivered  memoranda. 

Cited  in  Jenkins  v.  Harrison,  66  Ala.  345,  holding  undelivered  deed,  embody- 
ing substance  though  not  details  of  contract,  sufficient  to  satisfy  statute  of 
frauds;  Kopp  v.  Reiter,  146  111.  437,  37  A.  S.  R.  156,  22  L.R.A.  273,  34  N.  E. 
942,  holding  undelivered  deed  placed  in  escrow  but  not  containing  terms  of 
parol  agreement  to  convey  land,  insufficient  memorandum;  Swain  v.  Bumette, 
89  Cal.  564,  26  Pac.  1093,  holding  same;  Callanan  v.  Chapin,  158  Mass.  113,  3^ 
N.  £.  941,  holding  same  as  to  undelivered  signed  agreement  to  convey  lands. 

Cited  in  notes  in  22  L.R.A.  273;  50  L.  ed.  U.  S.  1033,— on  undelivered  deed 
as  memorandum  to  satisfy  statute  of  frauds. 
Necessity  of  delivery  of  deeds. 

Cited  in  Gummer  v.  Omro,  45  Wis.  384,  holding  that  vendee  may  until  de- 
livery of  deed  modify  or  withdraw  his  acceptance  of  vendor's  oral  offer  to  sell 
land;  Wells  v.  Wells,  132  Wis.  73,  111  N.  W.  Ill,  to  point  that  where  grantor 
retains  control  and  custody  of  deed  there  is  no  effectual  delivery  to  pass  title; 
De  Bow  V.  Wollenberg,  52  Or.  404,  96  Pac.  536,  holding  that  no  title  passes 
where  vendor  dies  before  acceptance  of  his  terms  by  vendee. 

24  AM.  REP.  485,  LITTLE  ▼.  MADISON,  42  WIS.  64 S,  Modified  OA 
Uter  appeal  In   42  Wis.   605,   S5  A.   R.   72S,   6  N.  W.   242. 

Municipal  liability  for  Injuries  due  to  obstructions  or  nuisances  In 
streets. 

Cited  in  Naumburg  v.  Milwaukee,  77  C.  C.  A.  67,  146  Fed.  641  (dissenting 
opinion),  on  question  of  city's  liability  for  negligence  of  tender  of  city  draw- 
bridge; Dalton  V.  Wilson,  118  Ga.  100,  98  A.  S.  R,  101,  44  S.  E.  830,  holding 
city  not  liable  for  nuisance  upon  private  property  caused  by  sewer  which,  with 
city's  permission,  was  constructed  in  part  under  city  street;  Wheeler  v.  Ft. 
Dodge,  131  Iowa,  566,  9  L.R,A.(N.S.)  146,  108  N.  W.  1057,  holding  city  liable 
to  pedestrian  injured  by  acrobatic  performance  which  it  permitted  in  street; 
Richmond  v.  Smith,  101  Va.  161,  43  S.  E.  345,  holding  large  carnival  platform, 
erected  in  city  street,  a  nuisance,  per  se;  Hughes  v.  Fond  du  Lac,  73  Wis.  380, 
41  N.  W.  407,  holding  city  liable  on  same  principles  as  individual  where  injury 
results  from  large  roller  placed,  and  allowed  to  remain  in  streets  by  its  agents; 
Caimcross  v.  Pawaukee,  78  Wis.  66,  10  LJI.A.  473,  47  N.  W.  13,  holding  village, 
permitting  steamboat  to  remain  in  street  obstructing  same,  responsible  for  itft 
frightening  horse;  Marth  v.  Kingfisher,  22  Okla.  602,  18  L.R.ArN.S.)    1238,  9a 
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Pae.  436,  holding  city  not  liable  for  injuries  resulting  from  horse  race  in  stieet 
during  Fourth  of  July  celebration;  Van  Cleef  v.  Chicago,  240  111.  318,  130  A. 
S.  R.  275,  23  L.R.A.(N.S.)  636,  88  N.  E.  815,  holding  city  liable  for  injuries 
resulting  from  absence  of  railing  to  steps  of  platform  on  street  during  street 
fair. 

Cited  in  reference  notes  in  25  A.  R.  657,  on  liability  of  municipality  for  al- 
lowing a  menagerie  in  streets  which  frightens  horses;  26  A.  R.  76,  on  liability 
for  injuries  sustained  because  of  condition  of  highway;  34  A.  R.  631,  on  liabil- 
ity for  article  left  in  highway  which  frightens  horse;  2  A.  S.  R.  169,  on  obliga- 
tion of  municipal  corporation  to  keep  streets  and  highways  in  safe  condition. 

Cited  in  notes  in  15  A.  S.  R.  847,  on  liability  of  municipal  corporation  for 
maintaining  a  nuisance  in  street;  9  L.R.A.(N.S.)  146,  on  municipal  liability 
for  personal  injury  on  account  of  exhibition  permitted  in  public  street;  15 
Ij.R.A.  365,  on  liability  of  municipality  for  injuries  caused  by  horse  becoming 
frightened  at  object  in  highway;  19  L.R.A.(N.S.)  508,  on  right  of  municipality 
to  permit  obstruction  to  be  placed  in  street;  19  L.R.A.(N.S.)  521,  on  uses  for 
business  and  general  purposes  for  which  municipality  may  allow  owner  to  ob- 
struct street;  27  L.R.A.  728,  on  municipal  liability  for  permitting  animals  in 
streets;  20  L.R.A.(N.S.)  521,  656,  704,  on  liability  of  municipality  for  de- 
fects or  obstructions  in  streets. 

Distinguished  in  Ziegler  v.  West  Bend,  102  Wis.  17,  78  N.  W.  164,  holding 
that  no  common  law  liability  attaches  to  city's  failure  in  constructing  street  to 
adjust  manhole  covering  property;  Morrison  v.  Eau  Claire,  115  Wis.  538,  95 
A.  S.  R.  955,  92  N.  W.  280,  holding  that  pile  of  rubbish  in  street  does  not  ren- 
der city  liable  at  common  law  as  for  maintenance  of  nuisance. 

—  Discharge  of  firearms  and  fireworks. 

Cited  in  Landau  v.  New  York,  180  N.  Y.  48,  105  A.  S.  R.  709,  72  N.  E.  631, 
holding  that  fireworks  exhibit^  on  extensive  scale  in  crowded  street  may  con- 
stitute nuisance,  rendering  city  liable  therefor;  Leonard  v.  Hornellsville,  41 
App.  Div.  106,  58  N.  Y.  Supp.  266,  holding  city  not  liable  to  one  struck,  while 
on  sidewalk,  by  shot  from  shooting-gallery  on  private  property,  though  city 
knew  it  was  conducted  as  a  nuisance;  Robinson  v.  Greenville,  42  Ohio  St.  625, 
51  A.  R.  857,  holding  city  not  liable  to  one  injured  by  discharge  of  cannon  in 
street  by  persons  whom  authorities  failed  to  disperse;  Hubbell  v.  Viroqua,  67 
Wis.  343,  .58  A.  R,  866,  30  N.  W.  844,  holding  city  not  liable  under  highway 
statute  to  one  shot  while  passing  licensed  shooting-gallery  adjoining,  but  not 
on,  highway. 

—  Coasting. 

Distinguished  in  Faulkner  v.  Aurora,  86  Ind.  130,  44  A.  R.  1,  holding  city 
failing  to  enforce  ordinance  against  coasting  not  liable  to  pedestrian  struck 
by  coaster;  Burford  v.  Grand  Rapids,  53  Mich.  98,  51  A.  R.  105,  18  N.  W.  571, 
holding  city  not  liable  for  injury  to  horse  struck  by  coaster  upon  street  upon 
which  common  council  permitted  coasting;  Schultz  v.  Milwaukee,  49  Wis.  254, 
35  A.  R.  779,  5  N.  W.  342,  holding  city  not  liable  to  pedestrian  struck  by  coast- 
ers on  public  street. 

Assumption  of  risk. 

Cited  in  Bormann  v.  Milwaukee,  93  Wis.  522,  33  L.R.A.  652,  67  N.  W.  924. 
holding  employee  engaging  to  work  within  inclosure  in  which  animals  fer« 
nature  are  kept  assumes  risk  of  injury  therefrom. 
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liiablllty  of  municipality  for  acts  of  agents. 

Cited  in  note  in  30  A.  S.  R.  379,  on  municipal  liability  for  negligence  and 
other  miflconduct  of  officers  and  agents. 

S4  AM.  REP.  487,  BASS  y.  CHICAGO  &  N.  W.  R.  CO.  42  Wis.  654. 
lilablUty  of  master  for  wllfal  tort  of  servant. 

Cited  in  Schaefer  v.  Osterbrink,  67  Wis.  495,  68  A.  R.  875,  30  N.  W.  922,. 
holding  that  master  is  responsible  for  wilful  misconduct  of  servant  when  act- 
ing in  course  of  his  employment;  Bryan  v.  Adler,  97  Wis.  124,  65  A.  8.  R.  99^ 
41  L.R.A.  658,  72  N.  W.  368,  holding  that  proprietor  is  liable  for  servant's  re- 
fusal to  wait  on  colored  patron  to  at  least  minimum  penalty  provided  for  by 
law  in  such  cases. 

Cited  in  notes  in  36  A.  D.  201,  on  carrier's  liability  for  injuries  to  passen- 
gers by  wrongful,  wilful,  or  malicious  conduct  of  its  servants;  2  L.R.A.  824,  om 
liability  of  principal  for  agent's  acts;  4  L.RJ^.(N.S.)  607,  on  extent  of  mss- 
ter's  liability  for  malicious  act  of  servant  when  master  owes  special  duty  to- 
wards person  injured. 
When  retention  of  servant  is  a  ratification  of  his  tort. 

Cited  in  Foley  v.  Martin,  142  Cal.  256,  100  A.  S.  R.  123,  75  Pac  842,  holding 
that  sheriff  does  not  by  retaining  deputy  ratify  his  tort,  where  first  intimation 
he  has  thereof  is  service  upon  him  of  sunmions  in  suit  therefor;  Pfister  v. 
Milwaukee  Free  Press  Co.  139  Wis.  627,  121  N.  W.  938;  Cobb  v.  Simon,  11» 
Wis.  597,  100  A.  8.  R.  909,  97  N.  W.  276,— holding  that  retention  of  servant 
after  full  notice  to  principal  of  his  tort  is  evidence  of  ratification;  Kwiechen 
V.  Holmes  &  H.  Co.  106  Minn.  148,  19  L.R.A.(N.S.)  255,  118  N.  W.  668,  holding 
that  retention  of  servant  with  knowledge  of  his  negligent  act  will  not  in  itself 
render  master  liable. 

Cited  in  notes  in  62  A.  D.  387,  on  retention  or  servant  as  evidence  of  ratifica- 
tion of  wrongful  act  warranting  imposition  of  exemplary  damages;  8  E.  R.  C. 
381,  on  ratification  by  master  by  continuing  guilty  employee  in  service  after 
knowledge  of  his  wrong  act. 

Distinguished  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Gordon,  74  C.  C.  A.  289,  143 
Fed.  95,  holding  that  railroad  does  not  ratify  conductor's  tort  by  failing  to 
discharge  him  before  action  brought  therefor. 
Right  to  recover  exemplary  or  punitive  damages. 

Cited  in  Brown  v.  Swineford,  44  Wis.  282,  28  A.  R.  582,  holding  that  punitive 
damages  may  be  allowed  for  tort  punishable  as  a  crime;  Lavery  v.  Crooke.  52 
Wis.  612,  38  A.  R.  768,  9  N.  W.  599,  allowing  parent  punitive  damages  in  ac- 
tion for  seduction  of  daughter;  Templeton  v.  Graves,  69  Wis.  95,  17  N.  W.  672, 
refusing  to  disturb  rule  allowing  punitory  damages  in  actions  of  tort. 

Cited  in  note  in  60  A.  D.  769,  on  allowance  of  exemplary  damages. 
—  For  act  of  employee   generally. 

Cited  in  Rueping  v.  Chicago  &  N.  W.  R.  Co.  116  Wis.  626,  96  A.  S.  R.  1013, 
93  N.  W.  843,  holding  that  in  absence  of  proof  of  authorization  or  ratification, 
evidence  that  servant's  negligence  was  gross  is  inadmissible. 

Cited  in  reference  note  in  24  A.  R.  299,  on  master's  liability  for  vindictive 
damages  for  wilful  acts  of  servant  subsequently  retained  in  service. 

Cited  in  note  in  101  A.  S.  R.  740,  as  to  when  act  of  servant  must  be  ratified 
to  render  employer  liable  in  exonplary  damages. 
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—  F6r  act  of  carrier's  employee. 

Cited  in  Patry  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  77  Wie.  218,  46  N.  W.  56; 
Robinson  v.  Superior  Rapid  Transit  R.  Co.  94  Wis.  346,  69  A.  S.  R.  896,  34 
L.R^.  206,  68  N.  W.  961;  Vassau  v.  Madison  Electric  R.«  Co.  106  Wis.  301,  82 
N.  W.  162, — ^holding  that  authorization  or  ratification  must  be  shown  to  war- 
rant recovery  of  punitive  damages  though  conductor  wantonly  and  maliciously 
ejected  passenger  from  car;  Mace  v.  Reed,  89  Wis.  440,  62  N.  W.  186,  holding 
same,  where  captain  of  boat  assaulted  passenger. 

Cited  in  notes  in  69  A.  S.  R.  604,  on  liability  of  railroad  companies  for  ex- 
emplary damages;  12  L.R.A.  339,  on  ratification  by  carrier  of  its  agent's  tor- 
tious acts  as  ground  for  punitive  damages. 

Distinguished  in  Dillingham  v.  Anthony,  73  Tex.  4Z,  15  A.  S.  R.  763,  3  L.R.A. 
634,   11  S.  W.  139,  holding  that  without  proof  of  authorization  or  ratification 
exemplary  damages  cannot  be  recovered  for  malicious  act  of  conductor  to  in- 
jury of  passenger. 
Mode  of  assessing  punitive  damages. 

Cited  in  Eviston  v.  Cramer,  67  Wis.  670,  16  N.  W.  760,  to  point  that  jury 
should  assess  compensatory  and  pimitory  damages  separately. 
What  admissible  as  res  gestae. 

Cited  in  O'Connor  v.  Chicago,  M.  &  St.  P.  R.  Co.  27  Minn.  166,  38  A.  R. 
288,  6  N.  W.  481,  admitting  as  part  of  res  gestse  engineer's  declarations  made 
upon  scene  of  accident  immediately  after  its  occurrence;  Lippert  v.  Joseph 
Scblitz  Brewing  Co.  141  Wis.  463,  124  N.  W.  491,  on  admissibility  as  res  gestae 
of  declarations  of  servant,  in  action  against  master  for  servant's  tort. 

Cited  in  notes  in  96  A.  D.  53,  defining  "res  gestae ;"  36  A.  R.  829,  as  to  when 
statements  of  trainmen  regarding  accident  are  part  of  res  gestse. 
Wben  verdict  for  ejection  of  passenger  is  excessive. 

Distinguished  in  Zion  v.  Southern  P.  Co.  67   Fed.  600,  holding  verdict  for 
$1,700,   recovered  by   passenger   for   wrongful   ejection    from    train,    excessive; 
Quigley  v.  Central  P.  R.  Co.  6  Sawy.  107,  Fed.  Cas.  No.  11,610,  holding  same  as 
to  verdict  for  $1,052.60  in  similar  action. 
Rifftit  of  passenger  to  seat. 

Cited  in  reference  note  in  4  A.  S.  R.  780,  on  carrier's  duty  to  furnish  passen- 
ger with  seat. 

Cited  in  note  in  22  L.R.A.  260,  on  right  of  passenger  to  seat. 
New  trial  for  excessive  damages. 

Cited  in  note  in  26  L.R.A.  394,  on  granting  of  new  trial  by  appellate  court 
for  excessive  damages. 

24   AM.  REP.   448,   STAMPS  v.   COMMERCIAIi  F.  INS.  GO.   77   N.   O. 
S09. 

Measure  of  recovery  for  breacb  of  rebuilding  clause  in  policy. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Peebles  Hotel  Co.  27  C.  C.  A.  223,  54  U.  S. 
App.  215,  82  Fed.  546,  holding  that  amount  of  money  indemnity  stipulated  for 
under  alternative  clause  of  insurance  policy  does  not  measure  damages  recov- 
erable for  breach  of  rebuilding  clause. 
Remedy  of  creditors  a^nfnflt  fund. 

Cited  in  Southern  Fertilizer  Co.  v.  Reams,  105  N.  C.  283,  11  S.  E.  467,  hold- 
ing that  general  judgment  creditors  must  pursue  in  equity  whatever  remedy 
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they  have  against  insurance  fund,  originally  payable  to  debtor  but  subsequent- 
ly assigned. 
Insurer^s  election  to  rebuild. 

Cited  in  note  in  2f6  L.R.A.  857,  on  right  to  control  insurer's  election  under 
option  to  rebuild. 
RilChts  of  morti^gee  to  insurance. 

Cited  in  notes  in  54  A.  D.  698,  on  rights  of  mortgagee  as  to  independent  in- 
surance procured  by  mortgagor;  25  L.R.A.  305,  on  rights  of  mortgagee  to 
benefit  of  insurance  taken  in  mortgagor's  name  in  absence  of  contract;  135 
Am.  St.  Rep.  744,  on  fire  insurance  as  security  for  a  mortgagee  or  other  lien 
holder. 

24  AM.  REP.  44  7,  PEEBLES  v.  PATAPSCO  GUANO  CO.  77  N.  C. 

S88. 
Fraud  of  agents. 

C  ited  in  Alpha  Mills  v.  Watertown  Steam  Engine  Co.  110  N.  C.  797,  21  S.  E. 
"On,  to  point  that  legal  fraud  is  committed  though  agent  has  no  knowledge  of 
the  defects  at  time  of  sale. 
^  Liability  of  principal  for. 

Cited  in  Haynor  Mfg.  Co.  v.  Davis,  147  N.  C.  267,  17  L.R.A.(N.S.)  193,  61 
S.  E.  54,  holding  manufacturing  company  responsible  for  fraudulent  misrepre- 
sentations of  salesman;  Johnston  Fife  Hat  Co.  v.  National  Bank,  4  Okla.  17, 
44  Pac.  192,  holding  that  corporation  may  be  liable  for  fraud  of  its  agents. 

Cited  in  notes  in  49  A.  D.  421;  2  A.  S.  R.  317;  13  A.  D.  596,~on  liability  of 
'corporation  for  torts  of  agent. 
Conclusiveness  of  Judgments. 

Cited  in  Penniman  v.  Daniel,  91  N.  C.  431,  to  point  that  judgment  in  attach- 
ment has  extraterritorial  effect  only  so  far  as  it  appropriates  debtor's  property 
to  creditor's  demand;  Morris  v.  Burgess,  116  N.  C.  40,  21  S.  E.  27,  holding,  in 
action  on  note,  judgment  rendered  thereon  in  sister  state,  conclusive  evidence 
to  show  amount  due  on  note. 

34  AM.  REP.  44«,  LONG  v.  LONG,  7  7  N.  C.  S04. 

Right  to  base  decree  of  divorce  or  annulment  upon  wife's  character  or 
condition  before  marriage. 

Cited  in  Sissung  v.  Sissung,  65  Mich.  168,  31  N.  W.  770,  on  validity  of  mar- 
riage entered  into  by  husband  on  wife's  fraudulent  statement  that  he  was 
father  of  child  with  which  she  was  pregnant  at  time  of  marriage;  Fisk  v.  Fisk, 
12  Misc.  464,  25  N.  Y.  Civ.  Proc.  Rep.  38,  34  N.  Y.  Supp.  33,  denying  divorce  to 
husband,  though  wife,  who  was  divorced  woman,  represented  that  she  had  nev- 
er been  married;  Steel  v.  Steel,  104  X.  C.  631,  10  S.  E.  707,  to  point  that  for- 
merly husband  could  not  procure  divorce  because  wife  deceived  him  as  to  her 
character  or  condition  before  marriage;  McCulloch  v.  McCuUoch,  69  Tex.  682, 
5  A.  S.  R.  96,  7  S.  W.  693,  holding  that  until  husband  shows  that  child  with  which 
wife  was  pregnant  at  time  of  marriage  was  not  begotten  by  him,  marriage  must 
stand. 

Cited  in  reference  note  in  38  A.  R.  726,  on  concealment  of  previous  unchastity 
as  ground  for  divorce. 

Cited  in  notes  in  34  A.  S.  R.  366;   44  A.  S.  R.  383;   116  A.  S.  R.  244:    18 
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ri.R.A.  376,^-on  antenuptial  pregnancy  as  ground  for  divorce  or  annulment  of 
marriage;  44  A.  R.  105;  5  A.  S.  R.  98,— on  fraud  of  wife  in  not  disclosing 
pr^;nanc7  at  time  of  marriage  as  cause  for  divorce. 

94  AM.  RSP.  455,  STATE  y.  TURPIN,  77  N.  O.  47S. 

Admissibility  of  evidence  of  deceased's  character  in  trial  for  homicide. 

Cited  in  North  Carolina  v.  Gosnell,  74  Fed.  734,  holding  eviderce  of  de- 
ceased's violent  character  admissible  where  homicide  is  pic^ved  by  circumstan- 
tial evidence;  Redus  v.  People,  10  Colo.  208,  14  Pac.  323,  holding  evidence  of 
deceased's  dangerous  character,  of  which  accused  had  no  knowledge,  immaterial 
in  determining  question  of  intent  with  which  accused  acted;  State  v.  Spend- 
love,  44  Kan.  1,  24  Pac.  67,  holding  evidence  of  threats  and  character  of  de- 
eeased  admissible  where  there  is  doubt  as  to  acts  of  deceased  at  time  of  kill- 
ing; State  V.  Matthews,  78  N.  C.  523,  holding  that  where  there  is  evidence  of 
self-defense,  character  of  deceased  for  violence  may  be  proved;  State  v.  Mc- 
Neill, 92  N.  C.  812,  holding  that  evidence  of  deceased's  character  for  violence 
may  be  considered  on  question  of  self-defense  but  not  on  question  whether  ac- 
cused acted  in  heat  of  blood;  State  v.  Peterson,  149  N.  C.  533,  63  S.  £.  87; 
State  ▼.  Gooch,  94  N.  C.  987,  holding  that  evidence  of  deceased's  moral  char- 
acter is  admissible  only  where  evidence  is  wholly  circumstantial  or  self-defense 
is  pleaded;  State  v.  Rollins,  113  N.  C.  722,  18  S.  E.  394,  holding  evidence  of 
deceased's  violent  character,  of  which  accused  had  no  knowledge  inadmissible 
though  self-defense  is  pleaded;  State  v.  Fisher,  149  N.  C.  557,  63  S.  E.  153; 
State  V.  Byrd,  121  N.  C.  684,  28  S.  E.  353,— holding  evidence  of  deceased's 
dangerous  character  and  of  threats,  inadmissible  where  killing  is  admitted  and 
there  is  no  evidence  of  self-defense;  State  v.  Sumner,  130  N.  C.  718,  41  S.  E. 
803,  holding  that  one  pleading  self-defense  may  prove  deceased's  general  reputa- 
tion for  traitorous  violence;  State  v.  Mclver,  125  N.  C.  645,  34  S.  E.  439, 
holding  that  accused  may,  in  such  cases,  give  evidence  tending  to  show  deceased's 
violent  character;  State  v.  Roderick,  77  Ohio  St.  301,  14  L.R.A(N.S.)  704,  82 
K.  E.  1082,  holding  that  one  pleading  self-defense  may  show  that  he  knew  that 
deceased  was  of  violent  and  dangerous  character;  State  v.  Green,  152  N.  C. 
835,  68  S.  E.  16;  SUte  v.  Banner,  149  N.  C.  519,  63  S.  E.  84,— holding  that  evi- 
dence  of  violent,  character  of  deceased  is  incompetent  under  plea  of  insanity 
as  defense. 

Cited  in  reference  note  in  29  A.  S.  R.  266,  on  evidence  of  bad  character  of 
deceased  on  trial  for  homicide. 

Cited  in  notes  in  2  L.RA.(N.S.)  103,  on  admissibility  of  evidence  of  charac- 
ter of  decedent  in  homicide;  3  L.R.A(N.S.)  352,  354,  356,  362,  on  character 
and  reputation  of  the  deceased  as  affecting  homicide;  3  L.R.A.(N.S.)  363,  on 
character  and  reputation  of  deceased  as  affecting  homicide  in  cases  depending 
on  circumstantial  evidence. 

Distinguished  in  SUte  v.  Exum,  138  N.  C.  599,  50  S.  E.  283,  holding  that 
ordinarily  neither  character  and  habits  of  deceased  nor  his  disposition  towards 
accused  is  relevant;  State  v.  Chavis,  80  N.  C.  353;  State  v.  Hensley,  94  N.  C. 
1021, — ^holding  same. 
Admissibility  of  eridence  of  threats  by  deceased. 

Cited  in  State  v.  Blee,  138  Iowa,  725,  111  N.  W.  19;  State  ▼.  Williams,  40 
La.  Ann.  168,  3  So.  629, — ^holding  evidence  of  uncommunicated  threats  admis- 
sible when  corroborative  of  other  evidence;  Roberts  ▼.  State,  68  Ala.  156,  hold- 
AnL  Rep.  VoL  XVI.— 84. 
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ing  that  where  self-defense  is  pleaded,  evidence  of  uncommunicated  threats, 
recently  made,  are  admissible  to  show  quo  animo  of  deceased's  attack;  State 
v.  Helm,  92  Iowa,  540,  61  N.  W.  246,  holding  evidence  of  imcommunicated 
threats  admissible  to  show  that  in  fatal  encounter  deceased  was  seeking  to 
carry  out  his  threats;  State  v.  Worley,  141  N.  C.  764,  53  S.  £.  128,  holding  in 
trial  for  murder  declarations  of  deceased  respecting  prior  difficulty  with  ac- 
cused, but  containing  no  threat  inadmissible;  State  v.  Kimbrell,  151  N.  C.  702, 
66  S.  E.  208,  614,  holding  threats  incompetent  except  in  cases  of  homicide. 

Cited  in  notes  in*  61  A.  D.  53;  3  L.RJL.(N.S.)  525-527,— on  evidence  of  an- 
tecedent threats  on  trial  for  homicide;  61  A.  D.  55,  56;  19  A.  S.  R.  832;  17 
L.R.A.  659,^-on  admissibility  of  uncommunicated  threats  by  deceased  in  prosecu- 
tion for  homicide;  43  A.  R.  263,  on  admissibility  on  trial  for  homicide  of 
threats  of  deceased  against  accused;  89  A.  S.  R.  707,  on  admissibility  of  un- 
communicated threats  by  deceased  accompanied  by  communicated  ones;  40  L. 
ed.  U.  S.  1039,  1040,  on  evidence  of  prior  threat  by  person  killed  in  favor  of 
defendant  on  trial  for  homicide. 
When  plea  of  self-defense  may  be  made. 

Cited  in  State  v.  Castle,  133  N.  C.  769,  46  S.  E.  1,  holding  that  guilt  or  in- 
nocence of  one  pleading  self-defense  does  not  depend  upon  absolute  necessity  of 
force  used. 
Mistake  as  excuse  for  crime. 

Cited  in  State  v.  Powell,  141  N.  C.  780,  6  L.RJL(N.S.)  477,  63  S.  E.  516, 
holding  that  one  selling  in  good  faith  beverage  as  nonintoxicating  does  not 
violate  liquor  law  though  it  proves  to  be  intoxicating. 

24  AM.  REP.  460,  KIRBT  t.  MlliliS,  78  N.  O.  124. 
To  whom  new  promise  most  be  made  to  revive  debts  —  Debt  barred  by 
limitation. 

Cited  in  Hussey  v.  Kirkman,  95  N.  C.  63,  holding  that  new  promise  must  be 
made  to  creditor  himself,  his  agent  or  attorney  to  remove  bar  of  statute  of 
limitations;  Houston  v.  Jankowskie,  76  Tex.  368,  18  A.  S.  R.  57,  13  S,  W.  269, 
holding  promise  or  acknowledgment  made  to  stranger  insufficient. 

Cited  in  reference  note  in  68  A.  R.  749,  as  to  acknowledgment  and  promise 
to  a  stranger  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  102  A.  S.  R.  771,  on  acts  or  writings  showing  acknowledg- 
ment or  new  promise  to  pay  sufficient  to  suspend  running  or  remove  bar  of 
limitations;  39  A.  S.  R.  740,  on  moral  obligation  as  consideration  of  promise 
to  pay  debt  barred  by  limitation. 
^Debt  discharged  in  bankruptcy. 

Cited  in  Shaw  v.  Bumey,  86  N.  C.  831,  41  A.  R.  461,  holding  promise  made 
to  creditor's  agent  to  pay  debt  discharged  in  bankruptcy,  sufficient  to  reviTe 
same. 
Practice  in  respect  to  nonsuits. 

CSted  in  Hedrick  v.  Pratt,  94  N.  C.  101,  to  point  that  parties  may  agree  to 
have  verdict  set  aside  and  nonsuit  entered  with  leave  to  plaintiff  to  appeal; 
Davis  V.  Ely,  100  N.  C.  283,  5  S.  E.  239,  to  point  that  where  nonsuit  is  asked 
at  close  of  plaintiff's  evidence,  better  practice  is  to  reserve  the  point  until 
after  verdict;  Giddy  v.  Harris,  101  N.  C.  589,  8  S.  E.  227,  holding  that  plain- 
tiff may  submit  to  nonsuit  and  take  appeal  where,  after  proofs  are  all  in,  judge 
is  ready  to  charge  that  defendant  has  established  his  defense. 
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—  In  respect  to  carrying  up  issues. 

Cited  in  State  ex  reL  Briggs  y.  Smith,  83  N.  C.  3W,  on  disapproving  practice 
of  carrying  up  issues  by  piece-meaL 

24  AM.  R£P.  408,  IjINDSAT  t.  SMITH,  78  N.  C.  828. 
Illegality  of  contracts. 

Cited  in  Qorham  v.  Keyes,  137  Mass.  583,  holding  note  given  prosecutor  to 
discontinue  criminal  prosecution  against  maker,  void  in  hands  of  person  re- 
ceiving it  with  notice  of  such  fact;  Quilford  County  v.  March,  89  N.  C.  268, 
holding  that  contracts  which  contravene  course  of  public  justice  are  void;  Cor- 
bett  V.  Clate,  137  N.  C.  546,  50  S.  E.  216,  holding  void,  a  mortgage  and  note 
consideration  of  which  was  mortgagee's  promise  to  forbear  prosecuting  mort- 
gagor's son  for  felony. 

Cited  in  reference  notes  in  56  A.  R.  243,  on  validity  of  mortgage  given  to 
suppress  criminal  prosecution. 

Cited  in  notes  in  66  A.  D.  513,  on  contracts  for  services  void  as  against  pub* 
lie  policy;  117  A,  S.  R.  523,  on  enforceability  of  contracts  compounding  crim- 
inal prosecutions;  2  LJI.A.  817,  on  enforceability  of  contract  when  parties  are 
in  pari  delicto;  6  E.  R.  C.  392,  on  validity  of  agreement  to  stifle  criminal 
prosecutions. 
Entire  invalidity  of  contract  partly  void. 

Cited  in  Sellers  v.  Catron,  5  Ind.  Terr.  263,  82  S.  W.  742,  holding  that  whole 
contract  is  void  where  part  of  consideration  is  for  release  of  party  from  arrest; 
Griffin  v.  Hasty,  94  N.  C.  438,  holding  that  entire  contract  is  void  where  some 
of  its  stipulations  are  legal  and  others  illegal;  Cole  v.  Brown-Hurley  Hardware 
Co.  139  Iowa,  487,  18  L.R.A.(N.S.)  1161,  117  N.  W.  746,  16  A.  &  E.  Ann.  Cas. 
846,  holding  that  invalidity  of  agreement  to  construct  railway  track  to  leased 
premises,  contained  in  lease  which  is  not  severable,  taints  entire  instrument; 
Security  Life  &  Annuity  Co.  v.  Costner,  149  N.  C.  293,  63  S.  E.  304,  holding 
that  valid  policy  of  insurance  is  severable  from  invalid  contemporaneous  coL-- 
lateral  agreement  respecting  benefit  prohibited  by  statute. 

24  AM.  REP.  487,  HAAIMOND  v.  NORTH  EASTERN  R.  CO.  8  8.  C. 

180. 
Wbo  are  entitled  to  rights  of  passengers. 

Cited  in  Voight  v.  Baltimore  &,  O.  S.  W.  R.  Co.  79  Fed.  561,  holding  that  ex- 
press messenger,  carried  by  railroad  under  contract  with  express  company  has 
rights  of  passenger  though  he  travels  in  special  car;  Tarrington  v.  Delaware 
A  H.  Co.  143  Fed.  565,  to  point  that  aside  from  statute  railway  mail  clerk 
is  entitled  to  all  rights  of  passenger;  Houston  &  T.  C.  R.  Co.  v.  Hampton,  64 
Tex.  427,  holding  that  railroad  mail-clerk  may  recover  for  injuries  resulting 
from  negligence  of  company's  employees;  Mellor  v.  Missouri  P.  R.  Co.  105  Mo» 
455,  10  LJLA.  36,  16  S.  W.  849,  holding  that  railroad  cannot  invoke  fellow- 
servant  rule  to  escape  liability  for  negligence  of  its  employees  resulting  in  in* 
jury  to  railroad  postal  clerk;  Holmes  v.  Birmingham  S.  R.  Co.  140  ^a.  208» 
37  So.  388,  holding  same,  where  plaintiff,  a  servant  of  independent  corporation, 
was  injured  while  working  on  railroad  car;  Price  v.  Pennsylvania  R.  Co.  11 
Pittab.  L.  J.  N.  S.  33,  holding  that  route  or  mail  agent,  when  traveling  on 
railroad  in  discharge  of  duty  is  passenger;  Barker  v.  Chicago,  P.  &  St.  L.  K, 
Co.  243  HI.  482,  134  A.  S.  R.  382,  26  L.R.A.(N.S.)   1068,  90  N.  E.  1057,  hold- 
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ing  that  postal  dei-k  is  entitled  to  same  measure  of  care  from  railroad  as  pas- 
senger for  hire. 

Cited  in  notes  in  82  A.  D.  203;  2  A.  S.  R.  154,— on  who  are  passengers  on 
railway  train;  35  A.  R.  458;  61  A.  S.  R.  99, — on  mail  agents  or  postal  clerks 
as  passengers;  11  L.R.A.  483,  on  express  agents  as  passengers;  19  L.R.A.  340, 
on  liability  of  railroad  company  for  injury  received  by  postal  clerk  on  train. 
What  are  actions  of  tort. 

Cited  in  Jenkins  v.  Bennett,  40  S.  C.  393,  18  S.  K  929,  holding  complaint 
alleging  that  defendant  hindered  and  prevented  plaintiff  from  performing  con- 
tract he  had  with  defendant  states  action  ex  delicto;  Pickens  v.  South  Carolina 
A  G.  R.  Co.  54  a  C.  498,  32  S.  E.  567,  holding  that  action  by  passenger  against 
railroad  for  failure  to  carry  him  to  his  destination  is  one  of  tort;  Mima  v. 
Seaboard  Air  Line  R.  Co.  69  S.  C.  338,  48  S.  E.  269,  holding  nonsuit  improper 
in  action  of  tort  based  on  railroad's  failure  to  carry  passenger,  though  contract 
of  carriage  is  not  proved;  Canady  v.  United  R.  Cos.  134  Mo.  App.  282,  114 
8.  W.  88,  holding  that  action  by  passenger  for  personal  injuries  may  be  main- 
tained ex  delicto. 

Cited  in  note  in  12  L.R.A.  113,  on  breach  of  performance  of  duties  imposed 
on  carrier  by  law  as  tort. 
When  equitable  relief  will  be  granted. 

Cited  in  Qraveley  v.  Graveley,  20  S.  C.  93,  holding  that  where  facts  stated 
in  complaint  make  out  case  for  equitable  relief,  court  will  so  regard  ity  thou^ 
legal  relief  only  is  prayed. 

%4  AM.  REP.  471,  DANIEL  t.  SWEARENGEN,  6  8.  O.  191. 
Remedy  for  enticing  away  serrant. 

I     Cited  in  reference  notes  in  11  A.  S.  R.  378;  34  A.  S.  R.  176,— on  right  of 
action  for  enticing  servant  to  leave  employment. 

Cited  in  notes  in  5  L.R.A.(N.S.)    1099,  on  remedy  for  enticing  servant  to 
quit;  5  L.R.A.(N.S.)    1100,  on  effect  of  penal  statute  on  remedy  for  enticing 
servant  to  quit 
Blaster's  action  for  loss  of  servlcea  of  serrant. 

Cited  in  reference  notes  in  12  A.  S.  R.  331,  on  master's  right  of  action  for 
assault  on  servant;  27  A.  8.  R.  528,  on  master's  action  for  loss  of  services  of 
servant. 
Action  against  one  indnclng  another  to  break  contract. 

Cited  in  note  in  1  E.  R.  C.  728,  on  right  of  action  against  one  inducing  an- 
other to  break  his  contract. 
Nature  of  contracts  for  employment. 

Cited  in  Huff  v.  Watkins,  15  8.  C.  82,  40  A.  R.  680,  holding  that  one  agree- 
ing to  work  under  farmer  for  part  of  crop  is  servant,  for  enticing  away  whom 
master  may  maintain  action;  Duckett  v.  Pool,  84  8.  C.  311,  13  8.  E.  542,  to 
«ame  point;  Huff  v.  Watkins,  18  8.  C.  510,  holding  that  notwithstanding  stat* 
Ute  respecting  agricultural  labor,  relation  of  master  and  servant  may  exist  in 
respect  to  such  labor  on  conunon  law  principles;  State  v.  Sanders,  52  8.  C.  680, 
30  8.  E.  616,  holding  that  one  making  a  crop  on  premises  of  farmer  under  verbal 
contract  for  part  of  crop  raised  is  laborer  and  not  partner;  State  v.  Lanier, 
79  8.  C  103,  60  S.  E.  225,  holding  that  contract  between  landlord  and  laborer 
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to  make  a  crop  need  not  be  in  writing  to  give  laborer  lien  under  statute  for 
his  share  or  his  wages. 

Distinguished  in  Isbell  t.  Dunlap,  17  S.  C.  581,  holding  overseer  not  agricul- 
tural laborer  within  meaning  of  statute  giving  laborer  lien  on  crops. 
Liability  for  procnring  discharge  of  employee. 

Cited  in  Perkins  v.  Pendleton,  90  Me.  166,  60  A.  S.  R.  252,  38  Atl.  96,  sus- 
taining action  by  nonunion  employee  against  members  of  labor  union,  who  by 
unlawful  means,  induced  employer  to  discharge  him. 

24  AM.  REP.  476,  STATE  ▼.  JACKSON,  7  S.  O.  288. 
Effect  of  acquittal  of  one  alleged  conspirator. 

ated  in  Cumnock  v.  State,  87  Ark.  34,  112  S.  W.  147,  holding  that  both  must 
be  proved  guilty  to  sustain  indictment  of  two  persons  for  conspiracy;  Vought 
V.  State,  135  Wis.  6,  128  A.  S.  R.  1008,  32  L.R.A.(N,S.)  234,  114  N.  W.  518, 
holding  that  acquittal  of  part  of  several  town  officers  jointly  indicted  for  larceny 
will  not  render  void  conviction  of  one  found  guilty. 

Cited  in  notes  in  51  A.  D.  84,  on  effect  of  nol.  pros,  as  to  one  of  two  con- 
spirators; 8  A.  S.  R.  492,  on  effect  of  acquittal  of  one  conspirator  where  two 
are  indicted;  35  L.R.A.  711,  on  power  of  public  prosecutor  to  dismiss  prose- 
eutim  as  to  one  of  several  persons  when  others  only  are  found  guilty. 

Distinguished  in  State  v.  Crofford,  133  Iowa,  478,  110  N.  W.  921,  upon  point 
that  acquittal  of  one  of  two  persons  charged  with  conspiracy  operates  as  acquit- 
tal of  other. 

24  AM.  REP.  478,  SMITH  t.  MOORE,  7  8.  C.  208. 

When  Judgment  against  one  person  is  evidence  against  another. 

Cited  in  Gillingham  v.  Charleston  Tow-Boat  &,  Transp.  Co.  40  Fed.  649,  hold- 
ing that  judgment  against  owners  of  tug  for  damages  arising  from  master^ 
negligence  is  prima  facie  evidence  of  master's  negligence  in  action  against  him 
by  owner;  Thomson  v.  Joplin,  12  S.  O.  580,  holding  that  money  judgment  for 
plaintiff  in  action  for  recovery  of  personalty  is  conclusive  evidence  of  breach  of 
bond  given  by  defendant  and  of  damages  sustained;  Parish  v.  Smith,  60  S.  C. 
424,  45  S.  E.  16,  holding  verdict  for  plaintiff  in  claim  and  delivery,  conclusive 
against  sureties  of  defendant  in  replevin;  Jefferies  v.  Allen,  84  S.  C.  189,  13 
S.  E.  365,  to  point  that  judgment  against  agent  is  not  conclusive  in  action 
against  principal. 

Cited  in  reference  note  in  6  A.  S.  R.  310,  on  record  of  former  trial  as  con- 
clusive evidence. 

Cited  in  notes  in  83  A.  D.  389,  on  conclusiveness  of  judgment  against  war- 
rantee of  land  on  warrantor;  52  L.R.A.  174,  as  to  when  judgment  recovered  in 
action  against  officer  is  prima  facie  evidence  against  surety  on  official  bond. 

Distinguished  in  State  ex  rel.  Coleman  v.  Cason,  11  S.  C.  392,  holding  that 
judgment  recovered  against  sheriff  alone  for  money  received  in  official  capacity 
is  prima  facie  evidence  against  his  sureties. 

24  AM.  REP.  482,  GEORGIA  R.  A  BKG.  CO.  ▼.  GARR,  57  Ga.  277. 
Action  for  wrongful  death. 

Cited  in  note  in  70  A.  S.  R.  681,  on  effect  of  subsequent  marriage  of  husband 
or  wife  on  right  of  action  for  death  of  spouse. 
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—  Damages  for. 

Cited  in  Atlanta  &  W.  P.  R.  Co.  ▼.  Venable,  67  6a.  697,  on  question  whether 
in  action  by  child  for  homicide  of  parent  damages  may  be  reduced  by  what 
child  may  earn  before  his  majority;  Gulf,  C.  k.  S.  F.  R.  Co.  ▼.  Younger,  90 
Tex.  387,  38  S.  W.  1121,  holding  evidence  that  plaintiff  married  after  death 
of  his  wife,  on  account  of  which  he  sued,  inadmissible. 

Cited  in  notes  in  48  A.  D.  640,  on  damages  for  death  of  relatiTe;   12  A  S. 
U.  381,  on  effect  of  subsequent  marriage  of  widow  or  widower  on  extent  of 
recovery  for  death  of  spouse;  67  L.R.A.  96,  on  effect  of  remarriage  of  wife  or 
tiusband  to  mitigate  damages  for  wrongfully  causing  death  of  spouse. 
When  Jury  may  allow  interest. 

Cited  in  notes  in  12  A.  S.  R.  327;  28  L.R.A.(N.S.)  41,— on  interest  on  un- 
liquidated damages. 

Distinguished  in  Western  &  A.  R.  Co.  t.  Toung,  81  Ga.  397,  12  A.  8.  R.  320, 
7  8.  K.  912,  hoi  !ing  that  jury  cannot  add  interest  to  discretionary  damages 
awarded  for  personal  injury. 
When  litigation  should  be  ended. 

Cited  in  Saulsbury  v.  McKellar,  59  Ga.  301,  holding  that  litigation  should 
be  ended  where  three  verdicts  were  had  for  plaintiff,  the  last  being  sastained 
by  evidence. 

24  AM.  REP.  495,  HARRIS  t.  BRIDGES,  57  GA.  407. 
Imprisonment  for  debt. 

Cited  in  Long  v.  McLean,  88  N.  C.  3,  holding  constitutional  prohibition  against 
imprisonment  for  debt  inapplicable  to  actions  for  tort;  United  States  ex  rel. 
Deimel  v.  Arnold,  16  C.  C.  A.  575,  34  U.  8.  App.  177,  69  Fed.  987;  Ex  parte 
Hardy,  68  Ala.  303,— 4o  same  point;  Tindall  v.  Nisbet,  113  Ga.  1114,  56  L.R.A. 
225,  39  8.  £.  450,  holding  that  receiver,  imprisoned  for  contempt  for  refusal 
to  deliver  up  fund  will  not  be  discharged  under  writ  of  habeas  corpus  sued  out 
before  another  judge  on  ground  that  he  is  unable  because  of  poverty  to  comply 
with  the  order. 

Cited  in  reference  note  in  36  A.  8.  R.  70,  on  imprisonment  for  debt. 

Cited  in  notes  in  37  A.  8.  R.  760,  on  applicability  of  inhibition  against  im- 
prisonment for  debt  to  proceedings  in  tort;  34  L.R.A.  640,  on  constitutionality 
of  imprisonment  for  debt  in  actions  founded  in  tort;  34  L.R.A.  643,  on  constitu- 
tionality of  imprisonment  for  debt  in  actions  founded  on  fraud;  34  L.R.A.  63Q. 
<m  meaning  of  word  "debt''  within  provision  as  to  imprisonment  for  debt. 

Distinguished  in  8outhern  Exp.  Co.  v.  Lynch,  65  Ga.  240,  holding  that  defend- 
tint  cannot  be  imprisoned  under  bail  process  where  in  bail-trover  alternative 
verdict  for  specified  sum  of  money  is  returned. 
Proof  of  conversion  in  ball-trover. 

Cited  in  Clark  v.  Cassidy,  62  Ga.  407,  holding  that  in  trying  action  of  trover 
and  bail  it  matters  not  when  defendant  converted  the  goods. 

24  AM.  REP.  497,  TURNER  ▼.  THOBfPSOX,  58  GA.  S68,  Iiater  appeal 

in  09  Ga.  219. 
Easements  of  light  and  air. 

Cited  in  Robinson  v.  Clapp,  65  Conn.  365,  29  L.R.A.  582,  32  Atl.  939,  rejecting 
English  doctrine  of  implied  grants  of  rights  of  light  and  air;  Darnell  v.  Colum- 
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bus  Show-Case  Co.  129  Ga.  62,  121  A.  S.  R.  206,  13  L.R.A,(N.S.)  333,  58  S.  E. 
63  ly  holding  that  lease  of  tenement  carries  with  it  implied  grant  of  right  to 
light  and  air  fnHn  adjoining  land  of  lessor,  where  necessary  to  enjoyment  of 
leased  tenement;  Rennyson's  Appeal,  37  Phila.  Leg.  Int.  316,  holding  that  for 
easement  of  light  and  air  to  be  created,  there  must  be  express  grant  or  an  actual 
necessity. 

Cited  in  notes  in  57  A.  D.  766;  37  A.  S.  R.  185;  22  L.R.A.  539, — on  implied 
grants  of  easements  as  to  light,  air,  and  prospect;  11  L.R.A.  636;  26  L.R.A. 
(N.S.)  371,  373;  22  LuR.A.  537, — on  American  law  as  to  easements  of  light,  air, 
and  prospect;  37  A.  S.  R.  184,  on  prescriptive  easement  of  light  and  air;  41 
A.  S.  R.  329,  on  easement  of  li^t  and  air  in  streets;  8  L.R.A.(N.S.)  352,  on 
creation  of  easements  of  light  and  air  by  implication;  2  E.  R.  C.  567,  on  pre- 
soriptive  right  to  light  and  air,  not  based  on  grant;  2  E.  R.  C.  572,  on  implied 
right  to  light  and  air  based  on  grant. 
How  far  common  law  prevails. 

Cited  in  Minchew  v.  Nahunta  Lumber  Co.  5  Ga.  App.  154,  62  S.  E.  716; 
Gordon  v.  State,  93  Ga.  531,  44  A.  S.  R.  189,  21  S.  E.  54, — holding  that  common 
law  was  adopted  in  Georgia  only  so  far  as  applicable  to  conditions  there;  Louis- 
ville &  N.  R.  Co.  V.  Wilson,  123  Ga.  62,  51  8.  E.  24,  3  A.  &  E.  Ann.  Casw  128, 
to  same  point. 

24  AM.  REP.  504,  GUNTHER  T.  USE,  45  MD.  «0. 

Kffect  of  release  or  discharge  of  one  joint  tort  feasor  npon  liability  of 
others. 

Cited  in  Ashcraft  v.  Knoblock,  146  Ind.  169,  45  N.  E.  69,  holding  that  plain- 
tiff can  have  but  one  satisfaction  though  he  obtains  several  judgments  for  joint 
trespass;  State  use  of  Bashe  v.  Boyce,  72  Md.  140,  20  A.  S.  R.  458,  7  L.R.A. 
272,  19  Atl.  366,  holding  that  mere  pendency  of  suit  against  lessee  will  not 
abate  subsequent  suit  for  same  purpose  against  owner;  Berkley  v.  Wilson,  87 
Md.  219,  39  Atl.  502,  holding  that  after  satisfaction  of  judgment  recovered 
against  one  joint  tort  feasor,  no  action  can  be  maintained  against  others;  Du- 
laney  v.  Buffum,  173  Mo.  1,  73  S.  W.  125,  holding  that  full  release  of  one  joint 
tort  feasor  bars  any  action  against  others;  McShane  v.  Howard  Bank,  73  Md. 
136,  10  L.R.A.  552,  20  Atl.  776,  to  same  point;  Upham  v.  Dickinson,  38  Mich. 
338,  holding  that  one  joint  wrongdoer  cannot,  after  satisfying  party  injured 
and  being  assigned  his  right  of  action,  sue  his  associates  for  damages  in  full; 
Breslin  v.  Peck,  38  Hun,  623,  holding  that  where  tort  feasors  are  sued  jointly 
and  judgment  is  several,  satisfaction  of  one  judgment  satisfies  other;  Ellis  v. 
Ksson,  50  Wis.  138,  36  A.  R.  830,  6  N.  W.  518,  holding  that  receipt  of  money 
from  one  joint  trespasser  as  part  satisfaction  discharges  others  pro  tanto  only; 
Louisville  &  E.  Mail  Co.  v.  Barnes,  117  Ky.  860,  111  A.  S.  R.  273,  64  L.R.A. 
574,  79  S.  W.  261,  holding  same. 

Cited  in  notes  in  11  A.  8.  R.  907,  908,  on  effect  of  release  given  to,  or  satis- 
faction accepted  from,  one  of  several  joint  wrcmgdoers;  58  L.R.A.  416,  on  effect 
of  judgment  against  one  joint  tort  feasor  on  liability  of  other. 
—  When  rights  against  others  are  reserved. 

Cited  in  O'Shea  v.  New  York,  C.  k  St.  L.  R.  Co.  44  C.  C.  A.  601,  105  Fed. 
559,  h<^ding  that  legal  effect  of  release  reciting  receipt  of  satisfaction  from  one 
joint  tort  feasor  is  not  affected  by  recital  excepting  others;  Abb  v.  Northern 
P.  R.  Co.  28  Wash.  428,  92  A.  S.  R.  864,  58  LR.A.  293,  68  Pac.  954,  holding 
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that  release  for  a  consideration  of  one  joint  tort  feasor  discharges  others  though 
it  is  expressly  stipulated  that  it  shall  not  have  such  effect;  Ducey  v.  Patterson, 
37  Colo.  216,  110  A.  S.  R.  284,  9  L.R.A.(N.S.)  1066,  86  Pac.  109,  11  A.  A  E. 
Ann.  Cas.  393,  holding  same;  Murphy  v.  Penniman,  105  Md.  452,  121  A.  S.  R. 
583,  66  Atl.  282,  holding  that  release,  executed  by  receiver  and  to  which  he, 
without  authority,  attached  a  seal,  will  not  have  such  effect;  McBride  v.  Scott, 
132  Mich.  176,  102  A.  S.  R.  416,  61  L.R.A.  446,  93  N.  W.  243,  1  A.  &  K  Ann. 
Cas.  61,  holding  that  settlement  with,  and  Release  of,  one  joint  tort  feasor 
discharges  others  though  right  to  proceed  against  them  is  reserved;  Mitchell 
V.  Allen,  25  Hun,  543,  holding  that  where  plaintiff  for  a  consideration  agrees 
by  unsealed  writing  to  discontinue  action  as  to  one  joint  tort  feasor  and  to 
release  him,  others  are  discharged,  though  this  was  expressly  provided  against. 
Cited  in  notes  in  19  L.R.A.(N.S.)  618;  92  A.  S.  R.  882, — on  effect  of  reserva- 
tion in  release  of  one  joint  tort  feasor  of  right  to  hold  others;  100  A.  S.  R. 
402,  on  accord  and  satisfaction  between  joint  tort  feasors;  58  L.R.A.  295,  on 
effect  of  release  under  seal  of  one  joint  tort  feasor  on  liability  of  the  other  witii 
a  provision  reserving  right  to  proceed  against  co-tort  feasor. 

24  AM.  REP.  500,  BAK£R  t.  FRICK,  45  MD.  887. 
Rights  of  owners  of  easements. 

Cited  in  Brookville  k  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46  A.  R.  580, 
holding  that  owner  of  easement  to  flow  another's  land  has  no  rights  in  ice 
forming  on  the  water. 
—  As  to  rights  of  way. 

Cited  in  Smith  v.  Worn,  93  Cal.  206,  28  Pac.  944,  holding  it  for  jury  to 
determine  from  consideration  of  all  facts,  extent  of  right  of  way  and  rights 
and  duties  of  respective  owners;  Boyd  v.  Bloom,  152  Ind.  152,  52  N.  E.  761, 
holding  that  one  granting  "free  and  undisturbed  right  to  use''  of  way  may 
erect  reasonable  number  of  gates  across  same;  Whaley  v.  Jarrett,  69  Wis.  613, 
2  A.  S.  R.  764,  34  N.  W.  727,  holding  that  owner  of  land  may  erect  gates  which 
do  not  interfere  with  reasonable  use  of  private  way;  Sizer  v.  Quinlan,  82  Wis. 
390,  33  A.  S.  R.  55,  16  L.R.A.  512,  52  N.  W.  590,  holding  that  right  to  fence 
right  of  way  is  not  given  by  reservation  in  deed  of  "reasonable  right  of  way 
across  the  land;"  Johnson  v.  Borson,  77  Wis.  593,  20  A,  S.  R.  146,  46  N.  W. 
815,  holding  question  of  reasonableness  vel  non  of  bar- way  across  right  of  way, 
one  of  fact  for  jury;  Frank  v.  Benesch,  74  Md.  58,  28  A.  S.  R.  237,  21  Atl. 
550,  holding  that  it  is  question  for  jury  whether  changing  of  position  of  gate 
interfere  with  reasonable  use  of  alleyway. 

Cited  in  reference  notes  in  100  A.  D.  118,  as  to  right  of  grantor  to  maintain 
gates  on  right  of  way;  28  A.  S.  R.  239,  on  reasonableness  of  obstruction  of  right 
of  way  as  question  for  jury. 

Cited  in  notes  in  88  A.  D.  282,  on  use  of  private  ways;  95  A.  S.  R.  320,  on 
rig^t  to  maintain  fence  or  gate  across  private  way. 

24  AM.  REP.  511,  STATE  v.  PHIIiADELPHIA,  W.  &  B.  R.  CO.  45  MD. 

861. 
What  property  subject  to  taxation. 

Cited  in  Appeal  Tax  Ct.  v.  Philadelphia,  W.  &  B.  R.  Co.  50  Md.  397,  holding 
that  such  property  as  was  taxable  in  hands  of  constitutent  railroad  companies 
is  taxable  in   hands  of  consolidated  company;    Baltimore  v.  Johnson,  96  Md 
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737,  61  IjJR.A,  668,  54  Atl.  646,  holding  "seat"  in  unincorporated  stock  exchange 
not  taxable  under  statute  making  no  direct  provisions  for  its  assessment. 

Cited  in  notes  in  6  L.R.A.  303,  on  tax  on  franchise  or  business  of  express 
companies;   57  L.R.A.  36,  on  what  are  franchises;   57  L.R.A.  49,  on  what  are 
franchise  taxes;  23  L.  ed.  U.  S.  99,  on  property  subject  to  direct  taxes. 
Uniformity  of  taxation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  SUte,  128  Wis.  553,  108  N.  W.  557,  hold- 
ing that  constitutional  provision  as  to  uniformity  in  taxation  relates  only  to 
direct  property  taxes;  State  v.  Applegarth,  81  Md.  293,  28  L.R.A.  812,  31  Atl. 
961,  holding  license  tax  on  oyster  packers  valid,  though  regulated  by  amount 
of  business  done,  with  provision  for  privilege  of  paying  fixed  amount  instead. 

Cited  in  note  in  60  L.R.A.  333,  335,  on  constitutional  equality  and  uniformity 
in  corporate   taxation   as   applied   to  excises   upon   franchises,   privileges,   and 
occupations. 
—  Validity  of  exemption. 

Cited  in  Daly  v.  Morgan,  69  Md.  460,  1  L.R.A.  757,  16  Atl.  287  (dissenting 
opinion),  on  right  to  exempt  newly-annexed  portion  of  city  from  full  city  tax 
rate;  Baltimore  v.  Starr  Methodist  Protestant  Church,  106  Md.  281,  67  Atl. 
261,  holding  void  a  statute  exempting  from  taxation  particular  wharf  property 
owned  by  a  particular  church. 

Cited  in  note  in  60  L.R.A.  XQ2,  on  effect  of  consolidation  on  exemption  from 
taxation  granted  to  corporation. 
Validity  of  tax  on  gross  receipts  of  corporation. 

Cited  in  Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  310,  51  N.  W.  386;  United 
States  Electric  Power  &  Light  Co.  v.  State,  79  Md.  63,  28  Atl.  768, — ^to  point 
that  gross  receipts  tax  may  be  validly  imposed;  Western  U.  Teleg.  Co.  v. 
State  Bd.  of  Assessment,  80  Ala.  273,  60  A.  R.  99,  sustaining  tax  of  two  per 
cent  on  gross  receipts  of  telegraph  companies  derived  from  business  done  within 
state;  Baltimore  Union  Pass  R.  Co.  v.  Baltimore,  71  Md.  405,  18  Atl.  917, 
holding  that  city  tax  upon  gross  receipts  of  railway  is  to  be  reduced  in  pro- 
portion that  mileage  outside  of  city  bears  to  entire  mileage;  Cumberland  &  P. 
R.  Co.  V.  State,  92  Md.  668,  52  L.R.A.  764,  48  Atl.  503,  sustaining  sUte  tax 
on  gross  receipts  of  interstate  railroad,  the  tax  corresponding  to  proportion  of 
mileage  within  state. 

Cited  in  reference  note  in  27  A.  R.  382,  on  validity  of  municipal  tax  on 
gross  receipts  of  express  company. 

Cited  in  note  in  1  L.R.A.  232,  on  tax  on  gross  receipts  of  railroads. 

Distinguished  in  State  v.  United  States  k  C.  Exp.  Co.  60  N.  H.  219,  hold- 
ing void,  a  statute  imposing  tax  upon  gross  receipts  of  railroad. 

24  AH.  REP.   517,  "WKAR  t.  SKINNER,   4«  MB.   257. 
Fraud  preventing  running  of  limitations. 

Cited  as  leading  cade  in  New  England  Mut.  L.  Ins.  Co.  v.  Swain,  100  Md. 
558,  60  Atl.  469,  holding  concealment  of  fraud  a  fraud  which  prevents  running 
of  limitations. 

Cited  in  Kirkley  v.  Sharp,  98  Ga.  484,  25  S.  E.  562;  Newberger  v.  Wells, 
61  W.  Va.  624,  42  S.  E.  625, — ^to  point  that  mere  concealment  of  original  fraud 
may  prevent  accrual  of  limitations;  Vigus  v.  0'Bann<»i,  118  111.  334,  8  N.  E. 
778;  Gillett  v.  Wiley,  126  111.  310,  9  A.  S.  R.  587,  19  N.  E.  287,— to  point  that 
failure  to  use  reasonable  diligence  to  discover  fraud  may  be  excused  where 
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relation  of  trust  exists  between  the  parties;  Porter  v.  Smith,  65  Ala.  169,  to  point 
that  there  may  be  cases  at  law  where  fraud  will  prevent  running  of  limitations; 
TilHson  T.  Ewing,  87  Ala.  350,  6  So.  276,  holding  that  where  facts  are  fraudu- 
lently concealed  bar  of  statute  may  be  avoided  at  law  and  bill  in  equity  cannot 
be  maintained;  Dorsey  Mach.  Co.  v.  McCaffrey,  139  Ind.  545,  47  A.  S.  R.  290, 
38  N.  E.  208,  holding  that  where  fraud  is  concealed  or  is  of  such  nature  as  to 
conceal  itself,  limitations  will  not  run;  Price  v.  Mutual  Reserve  L.  Ins.  Co.  102 
Md.  683,  4  L.R.A,(N.S.)  870,  62  Atl.  1040,  holding  that  fraud  which  prevents 
accrual  of  limitations  is  such  as  could  not  with  reasonable  diligence  have  been 
discovered;  Quimby  v.  Blackey,  63  N.  H.  77,  holding  that  fact  of  finder's  re- 
maining silent  when  he  knew  to  whom  property  belonged,  sufficiently  answers 
plea  of  limitations;  Reeder  v.  Lanahan,  111  Md.  372,  74  Atl.  575;  Conditt  v. 
Holden,  92  Ark.  618,  135  A.  S.  R.  206,  123  S.  W.  765,— holding  that  fraudulent 
concealment  of  cause  of  action  prevents  running  of  statute  of  limitations  until 
discovery  of  fraud;  Stietf  Co.  v.  Ullrich,  110  Md.  629,  73  Atl.  874,  holding  that 
statute  of  limitations  runs  against  fraudulent  conveyance,  where  fraud  could 
have  been  discovered  by  examination  of  record. 

Cited  in  reference  notes  in  1  A.  S.  R.  788,  on  running  of  limitations  after 
discovery  of  frauda  only;  2  A.  S.  R.  238,  on  beginning  of  statute  of  limitations 
against  client  for  money  collected  by  attorney;  34  A.  S.  R.  85,  on  running  of 
limitations  in  case  of  fraudulent  concealment  of  cause  of  action;  50  A.  S.  R. 
80,  on  effect  of  concealment  of  cause  of  action  on  statute  of  limitation. 

Cited  in  notes  in  7  L.R.A.  827,  on  exception  to  rule  that  statute  of  limitations 
does  not  begin  to  run  until  discovery  of  fraud;  16  E.  R.  C.  258,  260,  on  when 
statute  of  limitations  runs  against  cause  of  action  for  fraud;  16  E.  R.  C.  375, 
on  fraudulent  concealment  as  suspending  statute  of  limitations. 

Distinguished  in  State  use  of  Henderson  v.  Henderson,  54  Md.  332,  holding 
that  debtor's  mere  omission  to  remind  creditor  of  his  cause  of  action  is  not  such 
fraud  as  prevents  accrual  of  limitations;  Boyd  v.  Beebe,  64  W.  Va.  216,  17 
L.R.A.(N.S.)  660,  61  S.  £.  304,  holding  mere  silence  insufficient  to  prevent 
limitations  running  against  claim  for  money  obtained  by  fraud. 

24  AM.  REP.   522,  LAFLIN  &  R.  POWDER  CO.  t.  SINSHEIMER,  46 

MD.  815. 
Right  to  attack  corporation's  Talldlty. 

Cited  in  First  Nat  Bank  v.  Rockefeller,  195  Mo.  16,  93  S.  W.  761,  holding 
that  after  certificate  of  corporation  has  been  obtained  state  alone  can  attack 
corporation's  validity;  Lamming  v.  Galusha,  81  Hun,  247,  30  N.  Y.  Supp.  767, 
holding  that  third  persons  cannot  attack  corporation's  validity  by  showing, 
aliunde  articles  of  association,  that  statute  was  not  complied  with;  National 
Bank  v.  Texas  Invest.  Co.  74  Tex.  421,  12  S.  W.  101,  holding  that  with  filing 
of  articles  of  incorporation,  company  becomes  corporation  and  stockholders  can- 
not be  held  as  partners;  Calor  Oil  and  Gas  Co.  v.  Franzell,  128  Ky.  715,  — 
LJR.A.(X.S.)  — ,  109  S.  W.  328,  holding  that  purpose  or  validity  of  corporation 
after  it  has  been  organized  as  required  by  law  cannot  be  inquired  into  col- 
laterally. 

Cited  in  reference  notes  in  57  A.  S.  R.  426,  on  collateral  attack  on  validity  of 
incorporation;  67  A.  S.  R.  858,  on  collateral  attack  upon  corporate  existence. 

Cited  in  note  in  3  A.  S.  R.  827,  on  estoppel  of  stockholders  to  deny  validity 
of  corp<H*ate  organizaticm  in  creditor's  suits  to  enforce  unpaid  subscriptions. 
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Distinguished  in  Woodward  ▼.  Beasley,  2  Tenn.  Ch.  App.  339,  on  right  to 
collaterally  question  existence  of  corporation. 
Recognition  of  corporations  by  courts. 

Cited  in  note  in  96  A.  D.  756,  757,  on  rule  that  courts  are  bound  to  regard 
company  incorporated  according  to  required  forms  of  law  as  corporation. 
Individual  liability  of  members  of  de  facto  corporation. 

Distinguished  in  Harrill  v.  Davis,  22  L.R.A.(N.S.)  1153,  94  C.  C.  A.  47,  168 
Fed.  187,  holding  members  of  de  facto  corporation  individually  liable,  where  no 
articles  of  incorporation  have  been  tiled  and  there  has  been  no  user  of  sup- 
posed corporate  franchise. 

S4  AM.  REP.  520,  SCHINDEL  v.  GATES,  46  MD.  «04. 

Wben  one  Joint  debtor  can  defeat  defense  of  limitations  by  other. 

Cited  in  Burgoon  v.  Bixler,  55  Md.  384,  39  A.  R.  417,  holding  that  if  pay- 
ment is  made  by  one  joint  debtor  before  statute  has  attached,  it  will  start  it 
running  anew  as  to  other  debtors;  Hooper  v.  Hooper,  81  Md.  155,  48  A.  S.  R. 
496,  31  Atl.  508,  to  same  point;  Wilmer  v.  Gaither,  68  Md.  342, 12  Atl.  8,— holding 
that  acknowledgment  by  one  joint  debtor  made  before  statute  has  run  will  arrest 
it  as  to  others;  it  is  otherwise  where  acknowledgment  is  made  after  statute  has 
become  a  bar. 

Cited  in  reference  notes  in  27  A.  R.  250,  on  tolling  statute  by  payment  by 
administrator  of  one  joint  obligor;  58  A.  R.  749,  on  effect  on  surety  of  payment 
by  principal  of  debt  barred  by  limitations;  54  A.  8.  R.  532,  on  effect  of  pay- 
ment by  principal  on  running  of  limitations  against  surety;  65  A.  S.  R.  391, 
on  part  payment  by  principal  as  affecting  limitation  of  action  against  surety. 

Cited  in  note  in  65  A.S.R.  688,  on  payment  or  acknowledgment  by  one  joint 
debtor  before  statute  of  limitations  has  run. 

Distinguished  in  Little  v.  Edwards,  69  Md.  499,  16  Atl.  134,  holding  that 
payment  by  one  debtor  will  not  prevent  limitations  running  as  to  another  not 
in  privity  with  him. 

24  AM.  REP.  529,  SMITH  v.  SHEIiDEN,  35  MICH.  42. 
Contract  of  suretyship. 

Cited  in  Crosby  v.  Woodbury,  37  Colo.  1,  89  Pac.  34,  holding  that  party  to 
note  cannot  interpose  defense  of  surety  unless  holder  had  knowledge  of  facts; 
Bullock  V.  Taylor,  39  Mich.  137,  33  A.  R.  356,  holding  that  surety's  promise 
cannot  be  enlarged  without  his  consent;  Preston  v.  Huntington,  67  Mich.  139, 
34  N.  W.  279,  holding  that  surety  in  agreement  indorsed  on  lease  may  be  sued 
jointly  with  lessees  for  unpaid  rent;  First  Nat.  Bank  v.  Swink,  129  N.  C.  255, 
39  S.  E.  962,  holding  that  in  action  to  revive  dormant  judgment  surely  may 
plead  extension  of  time  for  payment  of  judgment  though  suretyship  was  not 
pleaded  in  original- action. 

Cited  in  note  in  17  A.  D.  419,  as  to  when  apparent  principal  may  show  him- 
aelf  to  be  a  surety. 
—  In  respect  to  partnership  relation. 

Cnted  in  Preston  v.  Garrard,  120  Ga.  689,  102  A.  S.  R.  124,  48  S.  E.  118,  1 
A.  &  E.  Ann.  Cas.  724;  Dixon  Nat.  Bank  v.  Spielmann,  35  111.  App.  184;  Walter 
A.  Wbod  Mowing  &  Reaping  Mach.  Co.  v.  Oliver,  103  Mich.  326,  61  N.  W.  507; 
Leithauser  v.  Baumeister,  47  Minn.  151,  28  A.  S.  R.  336,  49  N.  W.  660;  Lazelle 
▼.  Miller,  40  Or.  549,  67  Pac.  307, — holding  that  creditor,  aware  of  continuing 


Digitized  by 


Google 


24  AM.  REP.]  NOTES  ON  AMERIOAN  REPORTS.  540 

partner's  agreement  to  pay  debts,  must  treat  retiring  partner  as  surety;  Wil- 
liams V.  Boyd,  75  Ind.  286,  to  same  point;  Hall  v.  Johnston,  6  Tex.  Civ.  App. 
110,  24  8.  W.  861;  Bill  v.  Hoile,  53  Wis.  537,  11  N.  W.  42,— holding  that  where 
new  firm,  on  buying  out  old  one  undertakes  to  pay  its  debts,  members  of  old 
firm,  not  included  in  new,  are  sureties  upon  liabilities  so  assumed;  First  Nat. 
Bank  v.  State  Sav.  Bank,  130  Mich.  332,  89  N.  W.  941,  holding  that  firm  cred- 
itor loses  his  rights  as  such  by  accepting  in  lieu  of  firm  obligation  individual 
note  of  surviving  partner  and  extending  same  from  time  to  time;  Wendlandt 
V.  Sohre,  37  Minn.  162,  33  N.  W.  700,  holding  that  partner  who  after  dissolution 
pays  his  share  of  debt,  overlooked  in  settlement  of  firm's  affairs,  is  surety  as 
to  other  partner  and  may  compel  him  to  pay  his  share;  Saunders  v.  Parrish, 
86  Va.  592,  10  8.  E.  748,  on  question  whether  creditor  by  failing  to  pursue 
partner,  undertaking  to  pay  firm  debts,  loses  his  remedy  against  other  partners. 

Cited  in  notes  in  40  A.  S.  R.  565,  on  rights  and  liabilities  by  virtue  of  new 
contract  executed  by  partner  after  dissolution;  40  A.  S.  R.  573,  on  agreements 
between  partners  after  dissolution  respecting  liabilities;  9  L.R.A.  74,  75,  on 
efl'ect  of  assumption  of  debt  on  dissolution  of  partnership  on  liability  of  retir- 
ing or  indemnified  partner;  9  L.R.A.(N.S.)  77,  on  rule  that  creditor's  rights 
cannot  be  altered  without  his  consent  by  assumption  of  debts  on  dissolution  of 
partnership;  9  L.R.A.(N.S.)  88,  on  application  of  principal  and  surety  rule  as 
to  creditors  to  assump^on  of  debts  on  dissolution  of  partnership;  9  L.R.A.(N.S.) 
92,  on  effect  of  creditor's  acceptance  of  note  of  partner  assuming  debts  on 
dissolution  of  partnership;  19  £.  R.  C.  736,  on  liability  of  retiring  partner  for 
partnership  debts. 

Distinguished  in  Adler  v.  Foster,  39  Mich.  87,  holding  that  creditor  loses  no 
rights  by  accepting  firm  paper  after  dissolution  without  knowing  that  it  was 
signed  in  firm's  name  by  remaining  partner  without  authority;  Hayes  v.  Knox, 
41  Mich.  529,  2  N.  W.  670,  holding  that  where  firm  sells  out  to  stranger  firm^ 
which  assumes  former's  debts,  creditors  are  not  affected  unless  they  assent  to 
such  arrangement;  Johnson  v.  Emerick,  70  Mich.  215,  38  N.  W.  223,  holding 
that  question  whether  creditor  had  notice  of  partner's  agreement  to  pay  debts 
of  dissolved  firm  must,  in  absence  of  direct  uncontradicted  evidence,  be  sub- 
mitted to  jury;  Preston  Nat.  Bank  v.  Pierson,  112  Mich.  435,  70  N.  W.  1013, 
upon  point  that  retiring  partner  is  mere  surety  for  performance  of  firm's  ob- 
ligations. 

Disapproved  in  A.  F.  Shapleigh  Hardware  Co.  v.  Wells,  90  Tex.  110,  59  A.  S.  R. 
783,  37  S.  W.  411,  holding  that  retiring  partner  does  not  become  surety  as  to 
creditors  though  remaining  partner  assumes  payment  of  debts;  McAreavy  v. 
Magirl,  123  Iowa,  605,  99  N.  W.  193,  holding  same;  Dean  v.  Collins,  15  N. 
D.  535,  125  A.  8.  R.  610,  9  L.R.A.(N.S.)  49,  108  N.  W.  242,  11  A.  A  E,  Ann. 
Cas.  1027,  holding  that  such  is  the  rule  even  as  to  creditors  with  notice. 
—  When  relation  of,  created. 

Cited  in  Casson  v.  Maxwell,  39  Minn.  391,  40  N.  W.  357;  Mutual  L.  Ins.  Co.  v. 
Hall,  31  App.  Div.  574,  52  N.  Y.  Supp.  404, — to  point  that  relation  of  surety  is 
fixed  by  the  arrangement  and  equities  between  obligors  and  may  or  may  not 
be  known  to  creditors;  Re  Hyndman,  5  Fed.  705,  to  point  that  one  is  not  prin- 
cipal debtor  if,  upon  paying  debt,  he  has  remedy  over  against  another;  Buell 
V.  Burlingame,  11  Colo.  164,  17  Pac.  509,  holding  that  relation  of  surety  is  es- 
tablished where  one  joint  maker  agrees  with  other  to  pay  whole  of  note;  Vary 
T.  Norton,  6  Fed.  808,  holding  same;  Sefton  v.  Hargett,  113  Ind.  592,  15  N.  E. 
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SIZ,  to  point  that  one  is  principal  and  other  surety,  where  two  perscms  are 
jointly  liable  to  creditor  on  indebtedness  of  one;  Johnson  v.  Jouchert,  124  Ind. 
105,  8  L.R.A.  795,  24  N.  £.  580,  to  point  that  relation  of  surety  may  arise  out 
of  arrangements  or  equities  between  parties  to  a  contract,  without  regard  to 
its  form;  Wells  v.  West  Bay  City,  78  Mich.  260,  44  N.  W.  267,  to  point  that  it 
is  immaterial  in  what  form  relation  of  principal  and  surety  is  established,  or 
whether  creditor  is  or  is  not  contracted  with  in  two  capacities;  McGraw  y. 
Union  Trust  Co.  136  Mich.  521,  99  N.  W.  768,  holding  that  joint  makers  of 
note  given  for  debt  of  one  of  them  are  as  between  themselves  principal  and 
sureties;  Wise  v.  Miller,  45  Ohio  St.  388,  14  N.  £.  218,  holding  that  one  who 
indorses  corporation's  paper  upon  stockholders'  agreement  to  indemnify  him 
occupies  relation  analogous  to  that  of  surety;  Hoffman  v.  Habighorst,  49  Or. 
^0,  89  Pac.  952,  holding  that  persons  signing  note  as  maker  upon  understand- 
ing that  it  is  to  be  used  as  collateral  security  for  loan  are  sureties  as  to  lender, 
•chargeable  with  knowledge  of  such  imderstanding. 

—  Right  to  prove  contracts  of,  by  parol  evidence. 

Cited  in  Canadian  Bank  v.  Coumbe,  47  Mich.  358,  11  N.  W.  196,  to  point 
that  acceptor  of  draft  can  show  that  his  acceptance  was  for  accommodation  and 
was  known  to  be  so;  Hitchcock  v.  Frackelton,  116  Mich.  457,  74  N.  W.  720, 
holding  parol  evidence  admissible  to  show  that  payee  knew  that  one  indorsing 
note  before  delivery  did  so  as  surety;  Reissaus  v.  Whites,  128  Mo.  App.  135, 
106  S.  W.  603,  holding  that  where  bond  was  executed  by  parties  as  their  joint 
■and  several  obligation  upon  condition  that  one  of  them  should  truly  perform 
his  contract,  others  may  show  that  they  signed  as  sureties;  Hoffman  v.  Habig- 
horst, 38  Or.  261,  53  L.R.A.  908,  63  Pac  610,  holding  parol  evidence  admis- 
sible to  show  that  signers  of  note  signed  to  payee's  knowledge,  as  sureties, 
though  principal  debtor  did  not  sign. 

—Effect  of  eztensioii  of  time  upon  contracts  of. 

Cited  in  Union  Mut  L.  Ins.  COw  v.  Hanford,  143  U.  S.  187,  36  L.  ed.  118, 
12  Sup.  Ct.  Rep.  437,  holding  mortgagor  released  by  mortgagee's  extending  time 
to  mortgagor's  grantee,  who  had  assumed  payment  of  mortgage;  Scott  v. 
Scruggs,  9  C.  C.  A.  246,  23  U.  S.  App.  280,  60  Fed.  721,  holding  maker,  sign- 
ing note  as  surety,  discharged  by  extension  granted  comaker  where  holder 
learned  that  he  was  surety  before  extension  was  granted;  Chattanooga  Foundry 
&  Pipe  Works  v  Hembree,  117  Ala.  295,  23  So.  38,  holding  that  vendor  does 
tiot  waive  his  lien  by  extending  time  for  payment  of  puchase  money  without 
knowing  that  vendee  has  sold  portion  of  land;  Barron  v.  Cady,  40  Mich.  259, 
holding  joint  maker,  signing  with  payee's  knowledge  for  accommodation  merely, 
•discharged  by  unassented  to  extension;  Sweet  v.  Newberry,  92  Mich.  515,  52 
N.  W.  1005,  holding  that  creditor's  accepting  renewal  notes  operates  as  pay- 
ment as  between  him  and  surety;  Childs  v.  Pellett,  102  Mich.  558,  61  N.  W. 
54,  holding  indorser  no  longer  liable  after  note  has  been  taken  up  and  can- 
^*eled  by  successive  renewals,  each  with  different  indorser;  People  use  of  C.  H. 
Little  Co.  V.  Grant,  138  Mich.  60,  100  N.  W.  1006,  holding  sureties  discharged 
where  principal  gave  note  extending  time  for  payment  of  existing  account. 

Cited  in  note  in  21  £.  R.  C.  662,  on  discharge  of  surety  by  valid  extension  of 
time. 

—  Effect  of  material  alteration  upon  contracts  of. 

Cited  in  Woodruff  v.  Schultz,  155  Mich.  11,  118  N.  W.  679,  16  A.  ft  B.  Ann. 
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Cas.  346,  holding  surety  discharged  by  material  alterations,  without  his  oon- 
sent,  after  execution  of  builder's  bond. 
Implied  powers  of  partners. 

Cited  in  Bank  of  Ck>ntreal  v.  Page,  98  111.  109,  holding  that  after  dissolution 
one  partner  cannot  bind  others  by  accepting  draft  eren  though  it  be  for  prior 
debt;  Matteson  v.  Nathanson,  38  Mich.  377,  holding  that  surviving  partner  can- 
not bind  co-survivors  by  time  note  in  firm's  name  for  debt  created  before  dis- 
solution; Potter  V.  Tolbert,  113  Mich.  486,  71  N.  W.  349,  holding  that  partner 
intrusted  with  settlement  of  partnership  affairs  cannot,  after  dissolution,  give 
notes  in  settlement  of  its  debts. 

Cited  in  notes  in  6  A.  D.  574,  <m  partner's  power  after  dissolution;  40  A.  S. 
R.   572,  on  powers,  rights,  and  liabilities  of  liquidating  partner. 

Distinguished  in  Geo.  W.  McAlpin  Co.  v.  Finsterwald,  57  Ohio  St.  524,   79* 
N.  E.  784,  holding  that  creditors  cannot  impeach  judgment  entered  in  good 
faith  against  firm  by  confession,  on  warrant  of  attorney,  executed  in  firm's, 
name  by  one  partner. 
What  CM>ndition8  may  be  inserted  in  notes. 

Cited  in  Witherspoon  v.  Mussetanan,  14  Bush,  214,  29  A.  R.  404,  holdings 
stipulation  to  pay  reasonable  attorney's  fee,  if  note  is  collected  by  luit,  void. 

24  AM.  REP.  585,  THOMAS  ▼.  GAIN,  85  MICH.  155. 
Methods  for  apportionment  of  special  assessments. 

Cited  in  Crawfordsville  Music  Hall  Asso.  v.  Clements,  12  Ind.  App.  464,  3& 
N.  E.  540,  holding  that  city  cannot  levy  assessments  for  sewers  under  frontage 
rule  without  regard  to  benefits  conferred;  Weed  v.  Boston,  172  Mass.  28,  43 
L.R.A.  642,  51  N.  E.  204,  holding  that  such  assessment  is  void  if  grossly  dis- 
proportionate to  benefits  received;  Sears  v.  Boston,  173  Mass.  71,  43  Ii.R.A> 
834,  53  N.  £.  138,  holding  that  assessments  for  sprinkling  streets  within  certain 
territory  may  be  levied  against  abutting  property  under  frontage  rule;  Steven» 
V.  Port  Huron,  149  Mich.  536,  113  N.  W.  291,  12  A.  &  E.  Ann.  Cas.  603  (dissent- 
ing opinion),  on  same  question;  Cass  Farm  Co.  v.  Detroit,  124  Mich.  433,  83^ 
N.  W.  108,  sustaining  statute  assessing  costs  of  paving  street  against  abutting 
property  according  to  frontage;  Auditor  General  v.  O'Neill,  143  Mich.  343,  106- 
N.  W.  895,  holding  void,  a  sewer  assessment  imposed  on  all  lots  in  block 
in  proportion  to  their  superficial  area,  the  apportionment  not  being  according  ta 
benefits  conferred;  Walker  v.  Detroit,  138  Mich.  639,  101  N.  W.  847,  holding 
such  assessment  valid  where  apportionment  was  according  to  benefits  conferred; 
State  V.  Robert  P.  Lewis  Co.  72  Minn.  87,  42  L.RJL  639,  75  N.  W.  108,  sustaining 
water-frontage  tax  law  though  rate  applied  uniformly  to  populated  city  lots  and 
farm  lands. 

Cited  in  reference  note  in  69  A.  S.  K.  862,  on  constitutionality  of  assessments- 
for  street  improvements. 

Cited  in  notes  in  68  A.  S.  R.  717,  on  imposition  on  property  holders  of  cost 
of  local  improvements;  14  L.R.A.  757,  on  legislative  discretion  as  to  rule  of 
apportionment  of  assessments  for  local  improvements. 

Distinguished  in  English  v.  Wilmington,  2  Marv.  (Del)  63,  37  AtL  158,  sus- 
taining statute  providing  that  assessments  for  sewers  should  be  levied  upon  prop- 
erty having  access  thereto,  at  uniform  rate  per  foot  frontage  and  per  square- 
foot  of  area  to  certain  depth;  Swain  v.  Fulmer,  135  Ind.  8,  34  N.  £.  639,  holding 
that  cost  of  drainage  sewer  may  be  assessed  upon  lots  drained  in  proportion  to- 
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their  area;    Sheley  y.  Detroit,   45  Mich.  431,   8  N.   W.  52,  holding  that  city 
may  be  authorized  to  assess  costs  of  paving  street  under  frontage  rule;  Rolpb 
V.  Fargo,  7  N.  D.  640,  42  L.R.A  646,  76  N.  W.  242,  holding  same. 
Necessity  that  special  assessments  be  in  proportion  to  benefits  conferred. 

Cited  in  Pueblo  v.  Robinson,  12  Colo.  593,  21  Pac.  899;  Augusta  v.  King,  115 
Ga.  464,  41  S.  E.  661;  Gilmore  v.  Hentig,  33  Kan.  156,  5  Pac.  781;  Chamberlain 
V.  Cleveland,  34  Ohio  St.  551, — ^liolding  that  assessments  for  local  improvements 
must  be  apportioned  according  to  benefits  conferred;  French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625  (dissenting  opin- 
ion), upon  same  point;  Norwood  v.  Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187,  holding  that  special  assessment  in  substantial  excess  of  benefits 
conferred  is,  as  to  such  excess,  void;  Stiewel  v.  Fencing  Dist.  No.  6,  71  Ark.  37. 
70  S.  W.  308,  holding  that  statute  which  authorizes  an  assessment  greater  than 
special  benefit  conferred  is  void;  AUman  v.  District  of  Columbia,  3  App.  D.  C. 
8,  holding  that  special  improvement  tax  cannot  be  levied  against  property  not 
specially  benefited;  Sears  v.  Street  Comrs.  173  Mass.  350,  53  N.  £.  876,  holding 
void,  a  statute  authorizing  special  assessments  for  sewers  on  grounds  other  than 
receipt  of  special  benefits ;  Ecorse  Twp.  v.  Wayne  County,  75  Mich.  264,  42  N.  W. 
831,  on  validity  of  statute  authorizing  county  supervisors  to  apportion  between 
townships  connected  by  bridge,  the  cost  thereof;  Morse  v.  Westport,  136  Mo.  276, 
37  S.  W.  932  (dissenting  opinion),  upon  right  of  courts  to  interfere  where  city 
council  imposes  arbitrary  assessments  for  local  improvements;  Auditor  General 
V.  Bishop,  161  Mich.  117,  125  N.  W.  715,  holding  sewer  assessment  invalid,  where 
it  is  based  on  area  of  lots  instead  of  actual  benefit;  McGarvey  v.  Swan,  17  Wyo. 
120,  96  Pac.  697,  holding  that  legislature  may  authorize  assessments  upon  lots 
benefited  in  proportion  to  their  superficial  area. 

Cited  in  notes  in  58  L.R.A.  373;  14  L.R.A.  756, — on  necessity  for  special  bene- 
fit to  sustain  assessment  for  local  improvements. 
Necessity  for  notice  in  tax  proceedings. 

Cited  in  State  Auditor  v.  Jackson  County,  65  Ala.  142  (dissenting  opinion), 
as  to  whether  provisions  as  to  time  and  place  of  meeting  of  board  of  equaliza- 
tion are  directory  or  mandatory;  Steuart  v.  Meyer,  54  Md.  464,  holding  that 
equity  will  remove  cloud  from  title  caused  by  tax  sale,  fatally  defective  because 
of  insufiiciency  of  notice;  Power  v.  Larbee,  2  N.  D.  141,  49  N.  W.  724,  to  point 
that  property  owner  must  be  given  hearing  at  some  step  of  tax  proceeding. 

Cited  in  reference  note  in  28  A.  S.  R.  628,  on  property  owner's  right  to  a 
hearing. 

Cited  in  note  in  60  L.R.A.  213,  as  to  whom  notice  must  be  given  of  proceed- 
ings for  establishment  of  drains  and  sewers. 
—  As  to  assessments. 

Cited  in  Barker  v.  Omaha,  16  Neb.  269,  20  N.  W.  382,  holding  that  notice  in 
some  form  must  be  given  before  special  assessment  becomes  fixed  and  irrevocable ; 
Gatch  v.  Des  Moines,  63  Iowa,  718,  18  N.  W.  310;  Gilmore  v.  Hentig,  33  Kan. 
156,  5  Pac.  781, — holding  same  as  to  assessments  for  sewers;  Garvin  v.  Dauss- 
man,  114  Ind.  429,  5  A,  S.  R.  637,  16  N.  E.  826,  to  same  point  in  respect  to 
special  assessment  for  street  improvements;  AUman  v.  District  of  Columbia, 
3  App.  D.  C.  8,  holding  that  property  owners  must  be  given  reasonable  notice 
of  levying  of  special  improvement  taxes:  Sears  v.  Street  Comrs.  173  Mass.  350, 
63  N.  E.  876;  Neal  v.  Vansickle,  72  Neb.  105,  100  N.  W.  200,— to  same  point; 
Augusta  V.  King,  115  Ga.  454,  41  S.  E.  661,  bolding  that  property  owners  must 
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be  afforded  hearing  where  special  assessments  are  made  for  local  improvements; 
Vizzard  y.  Taylor,  97  Ind.  90,  holding  that  provisions  of  statute  as  to  constructive 
notice  to  property  owners  of  special  assessments  must  be  strictly  complied  with ; 
Ulman  t.  Baltimore,  72  Md.  587,  11  L.R.A.  224,  20  Atl.  141,  holding  special 
assessments  for  local  improvements  made  under  frontage  rule,  void  in  not  pro- 
viding for  notice  to  property  owners;  Baltimore  v.  Johns  Hopkins  Hospital,  50 
Md.  1  (dissenting  opinion),  upon  same  question;  Dool  v.  Cassopolis,  42  Mich. 
547,  4  N.  W.  265,  holding  special  assessment  for  saloon  tax  invalid  for  want  of 
notice;  Com.  v.  Chester,  123  Pa.  626,  16  Atl.  591,  to  point  that  law  authorizing 
assessment  without  providing  for  notice  and  right  of  appeal  is  void;  Dietz  v. 
Nennah,  91  Wis  423,  65  N.  W.  299,  holding  charter  provisions  authorizing  special 
assessments  for  sewers  without  notice  to  property  owners,  void. 

Distinguished  in  Voigt  v.  Detroit,  123  Mich.  547.  82  N.  W.  253,  sustaining 
statute  authorizing  city  to  create  local  taxing  districts  and  to  specify  amoimt 
of  special  assessments  to  be  levied  therein,  though  notice  to  property  owners 
was  not  provided  for. 
Sufficiency  of  notice  of  proceeding  for  local  improTments. 

Cited  in  Hagar  v.  Reclamation  Dist  No.  108,  111  U.  S.  701,  28  L.  ed.  569, 
4  Sup.  Ct.  Rep.  663,  holding  that  property  owner  is  given  sufficient  hearing  where 
legal  proceeding  is  necessary  to  enforce  special  assessments. 
How  constitutionality  of  statute  tested. 

Cited  in  Brown  v.  Denver,  7  Colo.  305,  3  Pac.  455;  Beatrice  v.  Wright  County, 
72  Neb.  689,  101  N.  W.  1039,-- holding  that  constitutionality  of  statute  is  tested, 
not  by  what  is  done  under  it,  but  by  what  it  authorizes  to  be  done;  Jenks  v. 
Stump,  41  Colo.  281,  124  A.  S.  R.  137,  16  L.R.A.(N.S.)  554,  93  Pac.  17,  to  same 
point. 
Remedy  against  casting  cloud  on  title. 

Cited  in  note  in  8  L.R.A.  729,  on  preventative  remedy  in  equity  against  cast- 
ing cloud  on  title. 

24  AM.  REP.  541,  PIBROB  v.  HHjIj,  S5  MICH.  194. 

When  conveyance  is  fraudulent. 

Cited  in  Corbitt  v.  Cuteheon,  79  Mich.  41,  44  N.  W.  163,  holding  that  question 
whether  conveyance  is  fraudulent  is  determined  by  its  effect  on  grantor's  credit- 
ors and  intent  of  the  parties. 
Who  may  attack  conveyance  as  fraudulent. 

Cited  in  Bresnahan  v.  Nugent,  106  Mich.  459,  64  N.  W.  458,  holding  that  admin- 
istrator must  proceed  in  law  to  reach  proceeds  of  crops  growing  on  intestate^ 
land,  fraudulently  conveyed. 

Cited  in  notes  in  80  A.  S.  R.  752,  on  attack  on  title  in  replevin;  95  A.  S.  R. 
124,  on  fraudulent  conveyance  as  defense  to  sheriffs,  constables,  and  marshals 
seizing  property  of  third  person. 

Distinguished  in  Dickey  v.  Converse,  117  Mich.  449,  72  A.  S.  R.  568,  76  N.  W. 
80,  upon  point  that  creditors  may,  where  conveyance  is  colorable,  levy  upon 
crops  without  having  deed  set  aside;  Grenier  v.  Hild,  124  Mich.  222,  holding 
that  one  taking  another's  property  without  any  right  cannot  dispute  plaintiff's 
title  on  ground  that  he  was  grantee  of  one  conveying  in  fraud  of  creditors. 
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24    AM.   REP.   545,   GRAND  RAPIDS,  N.   &  li.   S.   R.  CO.  ▼.   GRAND 

RAPIDS  A  I.  R.  CO.  85  MICH.  265. 
Appropriation  of  property  already  devoted  to  public  use. 

Cited  in  Grand  Rapids  v.  Bennett,  106  Mich.  528,  04  N.  W.  585,  holding  that 
street  may  be  opened  across  railroad  right  of  way,  but  land's  value  is  not  proper 
measure  of  damages. 

Annotation  cited  in  Portneuf  Irrigating  Co.  v.  Budge,  16  Idaho,  131,  100  Pac. 
1046,  18  A.  Jb  E.  Ann.  Cas.  674,  holding  that  one  canal  company  will  be  allowed 
to  eondemn  part  of  right  of  way  of  another  canal  company. 

Cited  in  notes  in  28  A.  S.  R.  644;  4  L.R.A.  785, — on  property  already  devoted 
to  public  use  as  subject  to  eminent  domain;  40  A.  R.  748,  on  right  to  acquire 
land  already  held  for  public  purpose. 
—  Of  railroad  by  another  railroad. 

Cited  in  Townsend  v.  Michigan  C.  R.  Co.  42  C.  C.  A.  570,  101  Fed.  757;  Flint 
&  P.  M.  R.  Co.  V.  Detroit  &  B.  C.  R.  Co.  64  Mich.  350,  31  N.  W.  281,— to  point 
that,  upon  making  compensation,  franchises  or  property  of  one  railroad  may  be 
taken  for  construction  of  another  in  cases  where  individual's  might  be;  Northern 
P.  R.  Co.  V.  Barnesville  &  M.  R.  Co.  2  McCrary,  224,  4  Fed.  298,  holding  that 
one  railroad  can  enter  upon  right  of  way  and  track  of  another  and  construct 
crossing  only  by  eminent  domain  proceedings;  Colorado  Eastern  R.  Co.  v.  Union 
P.  R.  Co.  41  Fed.  293,  holding  that  one  railroad  may  condemn  land  acquired 
and  held  by  another  for  use  at  some  future  time  for  railroad  purposes;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  100  111.  21,  holding  that  where  one 
railroad  condemns  franchises  or  property  of  another,  same  rules  as  to  damages 
apply  as  between  individuals;  Pennsylvania  R.  Co.  v.  Baltimore  &  0.  R.  Co.  60 
Md.  263,  to  point  that  one  railroad  cannot  be  given  right  to  use  track  of  another 
except  by  exercise  of  power  of  eminent  domain;  Toledo,  A.  A.  &,  N.  M.  R.  Co.  v. 
Detroit,  L.  &  N.  R.  Co.  62  Mich.  564,  4  A.  8.  R.  875,  29  N.  W.  500,  a  proceeding 
to  condemn  for  railroad  right  of  way,  the  right  of  way  of  another  railroad; 
People  V.  Detroit,  G.  H,  &  M.  R.  Co.  79  Mich.  471,  7  L.R.A.  717,  44  N.  W.  934, 
to  point  that  rule  that  property  of  one  person  cannot  be  taken  for  use  of  an- 
other applies  to  case  of  one  railroad  crossing  track  of  another;  Seattle  &  M.  R. 
Co.  V.  Bellingham  Bay  &  E.  R.  Co.  29  Wash.  491,  92  A.  S.  R.  907,  69  Pac.  1107, 
holding  that  one  railroad  may  condemn  for  right  of  way  purposes  such  portion 
of  another's  right  of  way  as  is  not  used ;  Baltimore  &  O.  R.  Co.  v.  Pittsburgh,  W. 
A  K.  R.  Co.  17  W.  Va.  812,  to  point  that  one  railroad  cannot  appropriate  without 
compensation  the  franchises  or  property  of  another. 

Cited  in  reference  note  in  50  A.  S.  R.  538,  on  right  of  eminent  domain  between 
railroads  paralleling  and  crossing  each  other. 

Cited  in  note  in  7  L.R.A.  767,  on  right  of  railroad  to  cross  another  railroad 
imder  general  authority  to  build  its  road. 
«  Necessity  of  making  oompensatlon. 

Cited  in  note  in  9  A.  S.  R.  144,  on  necessity  of  making  compensation  for  tak- 
ing of  corporate  property  under  power  of  eminent  domain. 

24  AM.  REP.  552,  ASHLEY  v.  PORT  HURON,  36  MICH.  290. 
Liabilities  of  municipalities,  municipal  boards  and  officers. 

Cited  in  Garson  v.  Hartford,  48  Conn.  68,  holding  that  no  liability  attaches 
to  city  abandoning,  after  entering  upon,  design  to  open  street;  Cumberland  v. 
Willison,  50  Md.  138,  33  A.  R.  304,  as  to  city's  liability  for  consequential  dam- 
Am.  Rep.  Vol.  XVI.— 35. 
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ages  resulting  from  act  done  in  careful  manner  under  legislative  authority;  Bar- 
ron V.  Detroit,  94  Mich.  601,  34  A.  S.  R.  366,  19  L.RJL  452,  64  N.  W.  273,  hold- 
ing that  city  must  exercise  same  care  as  individual  in  respect  to  plan  and  con- 
struction of  market  huilding  voluntarily  erected  by  it;  Ferris  v.  Board  of  Edu- 
cation, 122  Mich.  315,  81  N.  W.  98,  holding  board  of  education  liable  where  it 
fails  to  remedy  defect  in  construction  of  school  building  which  inevitably  causes 
snow  to  slide  from  roof  onto  plaintiff's  property;  Alberts  v.  Muskegon,  146  Mich. 
210,  117  A.  S.  R.  633,  6  LJl.A.(N.S.)  1094,  109  N.  W.  262,  holding  city  not  lia- 
ble where  sparks  from  defectively  constructed  and  negligently  managed  street- 
roller  set  fire  to  private  property;  Cunningham  v.  Seattle,  40  Wash.  59,  4  LJR.A. 
(N.S.)  629,  82  Pac  143  (dissenting  opinion),  upon  question  of  city's  liability 
for  injury  to  lawn  by  fire  department  horse  negligently  permitted  to  escape; 
Welsh  V.  Rutland,  56  Vt.  228,  48  A.  R.  762,  to  point  that  it  is  negligence  for 
city  to  execute  plan  for  public  work  which  must  necessarily  cause  injury  to 
others;  Burford  v.  Grand  Rapids,  53  Mich.  98,  51  A.  R.  105,  18  N.  W.  571,  hold- 
ing that  ordinance  permitting  street  to  be  coasted  on  does  not  make  city  liable 
for  damages  from  person  coasting. 

Cited  in  notes  in  20  A.  R.  628,  on  liability  of  municipal  corporation  for  de- 
fective public  works;  30  A.  S.  R.  380,  <m  municipal  liability  for  errors  of  of- 
ficers and  agents  in  plan  of  work;  30  A.  S.  R.  405,  on  municipal  liability  for 
torts  of  officers  or  agents;  30  A.  S.  R.  407,  on  municipal  liability  for  unlawful 
acts  of  officers  and  agents  which  are  not  ultra  vires;  5  L.R.A.  129,  on  liability 
of  municipal  corporation  for  nuisances  it  creates  and  maintains;  22  L.R.A.  831, 
on  principle  sustaining  personal  liability  of  highway  officers  for  negligence;  I 
E.  R.  C.  621,  on  liability  of  municipal  corporations  neglecting  to  perform  duty 
imposed  by  charter. 

Distinguished  in  CLeary  v.  Marquette  Fire  &  Water  Comrs.  79  Mich.  281,  19 
A.  S.  R.  169,  7  LJLA.  170,  44  N.  W.  608,  holding  incorporated  board  of  fire  and 
water  commissioners,  without  power  to  tax,  not  responsible  for  negligence  of 
its  servants. 

—  For  injuries  in  ^adinff  grenerally. 

Cited  in  Vanderlip  v.  Grand  Rapids,  73  Mich.  522,  16  A.  S.  R.  597,  3  L.RJl. 
247,  41  N.  W.  677,  holding  that  city  cannot,  without  providing  compen<^ation, 
raise  grade  of  street  to  such  height  that  earth  slides  over  and  covers  up  [>oi- 
tion  of  abutting  dwelling  house;  Broadwell  v.  Kansas,  75  Mo.  213,  42  A.  R. 
406,  holding  property  "taken"  within  meaning  of  constitutional  prohibition 
where  city  in  grading  streets  permits  earth  to  roll  down  on  adjoining  property. 

—  As  to  waters  generally. 

Cited  in  McCord  v.  Pueblo,  5  Colo.  App.  48,  36  Pac.  1109,  holding  city  liable 
for  damage  to  private  property  from  overfiow  from  negligently  constructed 
levee;  Thornton  v.  Fugate,  21  Ind.  App.  537,  52  N.  E.  763;  Valparaiso  v.  Kyes, 
30  Ind.  App.  447,  66  N.  E.  176, — holding  city  liable  where  public  drain  diverts 
natural  (low  of  water  and  collects  and  casts  it  on  private  property;  McQure  v. 
Red  Wing,  28  Minn.  186,  9  N.  W.  767,  holding  city  liable  where  it  diverts  natu- 
ral flow  of  water  into  artificial  channels,  casting  it  in  destructive  quantities 
upon  adjoining  property;  Cubit  v.  O'Dett,  51  Mich.  347,  16  N.  W.  679,  holding 
that  highway  authorities  cannot,  any  more  than  individuals,  cut  drains  which 
will  necessarily  flood  private  property;  Breen  v.  Hyde,  130  Mich.  1,  89  N.  W. 
732,  holding  that  such  is  the  rule  though  drains  are  no  larger  than  necessary 
to  proper  construction  of  road;  Chapel  v.  Smith,  80  Mich.  104,  45  N.  W.  69, 
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holding  that  drain  commissioner  cannot,  in  laying  public  drain  empty  water 
upon  private  lands;  Seaman  v.  Marshall,  116  Mich.  327,  74  N.  W.  484,  to  point 
that  city  is  liable  where  sewer  collects  water  and  discharges  it  upon  private 
property  though  sewer  was  built  with  due  care  and  in  conformity  with  plan 
adopted  by  council;  Murray  v.  Grass  Lake,  125  Mich.  2,  83  N.  W.  995,  holding 
village  liable  where  its  council,  upon  advice  of  board  of  health,  raised  level  of 
lake  and  thus  flooded  private  property;  Wrightsel  v.  Fee,  76  Ohio  St.  529,  13 
LJl.A.(N.S.)  233,  81  N.  E.  975,  holding  road  supervisor  liable  for  diverting  water 
from  its  natural  course  and  casting  it  on  private  lands;  Collins  v.  Philadelphia, 
37  Phila.  Leg.  Int.  166,  holding  city  not  liable  for  mistake  of  judgment  in  mak- 
ing insufficient  provision  to  supply  place  of  natural  drainage;  Smith  v.  Alexan- 
dria, 33  Gratt.  208,  36  A.  R.  788,  holding  city  liable  where  through  negligence 
in  improving  street  it  caused  water,  which  formerly  ran  off  in  gutters,  to  be 
thrown  back  on  adjoining  property;  Schroeder  v.  Baraboo,  93  Wis.  95,  67  N. 
W.  27,  holding  city  liable  where  water  collected  in  public  drain,  whose  outlet 
was  walled  up,  and  escaped,  damaging  private  property  situated  below  street 
level;  Norman  v.  luce,  8  Okla.  412,  58  Pac.  632,  holding  city  liable  where  it 
negligently  permitted  water  to  overflow  stand-pipe  erected  by  it  and  to  damage 
adjoining  property. 

Cited  in  reference  note  in  18  A.  S.  R.  165,  on  municipality's  liability  for  dam- 
age caused  by  precipitated  waters. 

Cited  in  note  in  84  A.  S.  R.  921,  on  creation  of  nuisance  by  city's  pollution 
of  water. 

—As  to  surface  water. 

Cited  in  Guest  v.  Church  Hill,  90  Md.  689,  45  Atl.  882,  holding  city  liable 
where  in  grading  its  streets  it  diverts  surface-water  from  its  natural  flow  and 
casts  it  in  a  body  upon  private  property;  Hitchins  Bros.  v.  Frostburg,  68  Md. 
100,  6  A.  8.  R.  422,  11  Atl.  826;  Rice  v.  Flint,  67  Mich.  401,  34  N.  W.  719; 
Gillison  v.  Charleston,  16  W.  Va.  282,  37  A.  R.  763,— holding  same;  Stanford 
V.  San  Francisco,  111  Cal.  198,  43  Pac.  605,  holding  that  city  must  provide  for 
carrying  off  of  surface-water,  necessarily  accumulated  by  paving  of  streets; 
WeiB  V.  Madison,  75  Ind.  241,  39  A.  R.  135;  Valparaiso  v.  Spaeth,  166  Ind.  14, 
76  N.  E.  514,  8  A.  &  £.  Ann.  Cas.  104, — holding  that  city  cannot  collect  surface- 
water  in  artificial  channels  and  cast  it  upon  private  property;  Enostman  &  P. 
Furniture  Co.  v.  Davenport,  99  Iowa,  589,  68  N.  W.  887,  holding  that  where 
drains  do  not  collect  surface  water  their  mere  insufficiency  will  not  render  city 
liable  for  overflow  upon  private  property;  Pye  v.  Mankato,  36  Minn.  373,  1  A. 
8.  R.  671,  31  N.  W.  868,  holding  city  liable  where  it  collects  surface  water  in 
insufficient  gutters  and  casts  it  on  adjoining  property;  Seifert  v.  Brooklyn,  15 
Abb.  N.  C.  97,  holding  city  collecting  surface  water  in  drainage  sewer  and 
emptying  it  on  adjoining  property  because  of  sewer's  incapacity  liable  for  re- 
sulting damages. 

Cited  in  reference  note  in  3  A.  S.  R.  76,  on  municipal  liability  for  divertinu[ 
surface  waters  upon  lands  of  another. 

Cited  in  notes  in  29  A.  S.  R.  743,  on  municipal  liability  for  injury  by  surface 
water;  30  A.  S.  R.  394,  on  municipal  liability  for  throwing  surface  water  on 
lands;  21  L.R^  598,  on  liability  of  municipality  collecting  or  diverting  surface 
water  in  masses;  65  L.R.A.  262,  on  negligent  or  wrongful  act  of  municipality  in 
casting  collected  body  of  surface  water  on  adjoining  property. 

Distinguished  in  A.  L.  Lakey  Co.  v.  Kalamazoo,  138  Mich.  644,  110  A.  S.  R. 
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338,  67  LJLA.  931,  101  N.  W.  841,  holding  that  city  which  empties  into  naturaJ 
stream  storm  sewers  from  streets  within  stream's  watershed  need  not  remove 
sand  and  debris  carried  into  stream  by  the  water;  Kehrer  ▼.  Richmond,  81  Va. 
745,  holding  city,  elevating  grade  of  street,  not  liable  though  rain-water  found 
oasy  access  to  adjoining  property. 

—  As  to  sewage. 

Cited  in  Carmicnael  ▼.  Texarkana,  04  Fed.  561,  holding  that  city,  though  au- 
thorized to  construct  sewers,  cannot  so  construct  them  as  to  discharge  sewage 
upon  private  property;  Sprangler  v.  San  Francisco,  84  Cal.  127,  18  A,  S.  R.  158, 
23  Pac.  1091,  holding  that  where  sewer  was  sufficient  at  time  one  built  below 
street's  grade,  he  is  not  negligent  in  remaining  in  house  so  built;  King  v.  Kan- 
sas City,  58  Kan.  334,  49  Pac.  88,  holding  city  liable  for  trespass  in  collecting 
and  precipitating  water  or  sewage  on  private  land  regardless  of  plan  of  con- 
struction of  sewer;  Tate  v.  St.  Paul,  56  Minn.  527,  45  A.  S.  R,  501,  58  N.  W. 
158,  holding  city  liable  where  it  fails  to  remedy  sewer  which  as  originally  con- 
atructed  was  insufficient;  Defer  v.  Detroit,  67  Mich.  346,  34  N.  W.  680,  sustain- 
ing declaration  charging  city  with  act  of  misfeasance  which  caused  sewers  to 
ov»rllo\v  private  property  connected  therewith;  Roberts  v.  Dover,  72  N.  H.  147, 
55  Atl.  8S5,  Jiolding  that  city,  undertaking  to  construct  and  maintain  sewers, 
as  held  to  same  degree  of  care  in  re&pect  thereto  as  would  be  an  individual  en- 
gaged in  similar  undertaking;  Chalkley  v.  Richmond,  88  Va.  402,  29  A.  S.  R. 
730,  14  S.  E.  339,  holding  city  liable  for  failing  to  abate  nuisance  created  by 
sewer  under  its  control  so  constructed  as  to  cause  filth  to  flow  into  individual's 
cellar. 

Cited  in  reference  notes  in  32  A.  R.  455,  on  municipal  liability  for  overflow 
of  lands  by  reason  of  insufficient  sewers;  29  A.  S.  R.  737,  on  liability  of  mu- 
nicipality for  damages  caused  by  sewer;  1  A.  S.  R.  674;  38  A.  S.  R.  430, — on 
liability  of  municipal  corporation  for  defects  in  sewers;  42  A.  S.  R.  741,  on 
municipality's  liability  for  defective  sewer  system. 

Cited  in  notes  in  66  A.  D.  435,  on  nonliability  of  municipality  for  damages 
occasioned  by  sewers  or  lack  thereof;  1  L.R.A.  297,  on  duties  and  liabilities  of 
municipal  corporations  in  regard  to  drainage  and  sewerage;  29  A.  S.  R.  739,  on 
municipal  liability  for  defect  in  plan  for  sewers;  16  E.  R.  C.  624,  on  liability 
of  municipal  corporation  in  respect  to  sewers. 

Distinguished  in  Buckley  v.  New  Bedford,  155  Mass.  64,  29  N.  E.  201,  holding 
city  not  liable  where  insufficient  sewer  set  back  sewage  and  overflowed  plain- 
tiff's cellar  through  drain  which  he  connected  with  sewer. 

—  As  to  fences. 

Cited  in  Cobum  v.  San  Mateo  County,  75  Fed.  520,  holding  county  liable  if 
Its  officers  wrongfully  tear  down  private  fences;  Weed  v.  Greenwich,  45  Conn. 
170,  holding  borough  liable  for  officer's  removing  fence,  mistakenly  deemed  to 
be  encroachment  on  highway. 
"When  defense  of  ultra  vires  may  be  made  by  municipality. 

Cited  in  Chicago  v.  Norton  Mill.  Co.  97  111.  App.  651,  holding  that  city  may 
be  estopped  to  raise  defense  of  ultra  vires  if  work  was  within  its  power,  though 
regulations  concerning  exercise  of  power  were  not  complied  with;  Phelps  v.  De- 
troit, 120  Mich.  447,  79  N.  W.  640,  holding  city,  proceeding  under  charter  pro- 
visions inadequate  to  confer  the  power,  to  construct  bridge  over  railroad  tracks, 
liable  for  depreciation  in  rental  value  of  adjoining  property;  Barger  v.  Hickory, 
130  N.  C.  550,  41  S.  E.  708  (dissenting  opinion),  as  to  city's  liability  for  con- 
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^iion  of  aewer  put  in  by  aldermen,  without  charter  authority,  for  use  of  pri- 
Tate  person;  Wendel  v.  Spokane  County,  27  Wash.  121,  91  A.  S.  R.  825,  6T 
Pac.  576,  holding  act  of  county  in  draining  lake  to  build  road  not  ultra  vires  to 
such  extent  as  to  exempt  it  from  liability  for  damages  resulting  therefrom. 

Cited  in  note  in  137  Am.  St.  Repw  375,  on  estoppel  of  county  or  municipal 
corporation  to  contest  illegal  claims  or  expenditures. 
Remedy  of  one  whose  lands  are  being  flooded. 

Cited  in  Merritt  Twp.  v.  Harp,  131  Mich.  174,  91  N.  W.  156,  holding  that 
equity  may  grant  relief  from  unauthorized  casting  of  water  upon  land  not 
condemned,  though  done  by  public  authority. 

Distinguished  in  Edwards  v.  AUouez  Min.  Co.  38  Mich.  46,  31  A.  R.  301,  deny- 
ing injunction  to  one  who  purchased  for  speculation  bottom  lands  upon  which 
sand  was  being  deposited  by  streams  operating  stamp  mill  above. 
Rights  of  lot  owner  in  abutting  streets. 

Cited  in  Gulf,  C.  &  S.  F;  R.  Co.  v.  Eddins,  60  Tex.  656,  holding  that  property 
owner  injured  by  construction  of  railroad  in  adjoining  street  may  recover  dam- 
ages though  street  was  not  exclusively  appropriated  by  railroad. 
Liability  for  discharging  surface  waters  on  another's  land. 

Cited  in  note  in  85  A.  S.  R.  731,  on  right  to  collect  and  discharge  surface 
water  over  another's  land  in  large  quantities. 
Nature  of  manlolpal  acts. 

Cited  in  note  in  79  A.  D.  475,  on  municipal  acts  as  judicial  or  ministerial. 
What  is  taking  of  property. 

Cited  in  note  in  16  A.  S.  R.  610,  611,  on  what  is  a  taking  of  property  for  pub- 
lic use. 

24  AM.  RBP.  558,  KIMBAIilj  A  A.  MFG.  CO.  t.  VROBIAN,  S5  MICH. 

810. 
Rights  of  Tendee  where  article  is  not  as  represented. 

Cited  in  Andrews  v.  Schreiber,  93  Fed.  367,  on  right  of  vendee  to  return  goods' 
and  sue  on  warranty  where  goods  are  not  up  to  implied  warranty;  Schreiber 
V.  Andrews,  41  C.  C.  A.  663,  101  Fed.  763,  to  point  that  if  article  is  not  as 
warranted  vendee  may  return  it,  and  sue  for  return  of  purchase  money,  or  re- 
tain it,  and  recover  difference  between  actual  value  and  value  as  warranted; 
HcRae  v.  Lonsby,  64  C.  C.  A.  385,  130  Fed.  17,  holding  that  in  addition  to  re- 
scinding contract,  party  may  recover  for  expenses  incurred  in  reliance  upon 
other's  fraudulent  statements;  Phelps  v.  Whitaker,  37  Mich.  72,  holding  that  seller 
is  bound  by  representations,  whether  oral  or  written,  which  are  made  to  induce 
sale;  Hull  v.  Belknap,  37  Mich.  179,  holding  that  breach  of  warranty  may  be 
set  up  as  defense  to  action  for  purchase  money  without  returning  goods,  unlesa 
contract  expressly  requires  their  return;  Murphy  v.  McGraw,  74  Mich.  318,  41 
N.  W.  917,  holding  in  action  on  warranty  on  sale  of  horse,  that  allegation 
of  offer  to  return  may,  where  unaccepted,  be  treated  as  surplusage;  H.  W.  WiK 
liams  Transp.  Line  v.  Darius  Cole  Transp.  Co.  129  Mich.  209,  56  L.R.A.  939,. 
88  N.  W.  473,  holding  breach  of  warranty  of  speed  of  steamboat,  no  ground 
for  rescinding  executed  contract  to  purchase  it. 

Cited  in  notes  in  27  L.R.A.ix^.S.)  925,  on  right  to  reject  goods  for  breach  of 
warranty;  27  L.R.A.(N.S.)  927,  on  purchaser's  election  to  rescind  for  breach 
of  warranty  as  affecting  recovery  against  seller. 
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Amendment  of  pleadings  and  process. 

Cited  in  Jctr  v.  St.  Clair  County,  38  Mich.  532,  holding  that  court  may  cor- 
rect error  of  declaring  in  name  of  board  of  supervisors  rather  than  in  name  of 
county;  Barber  v.  Smith,  41  Mich.  138,  1  N.  W.  992,  holding  that  attachment 
proceedings  in  favor  of  sufficiently  identified  persons,  whose  surnames  only  are 
given,  may  be  amended  by  inserting  full  names;  Morford  v.  Dieffenbacker,  54 
Mich.  593,  20  N.  W.  600,  allowing  declaration  in  name  of  guardian  to  be  amended, 
after  plea  by  making  ward  plaintiff;  Cragin  v.  Gardner,  64  Mich.  399,  31  N.  W. 
206,  to  point  that  record  may  be  amended  by  inserting  true  name  of  misnamed 
party;  Welch  v.  Hull,  73  Mich.  47,  40  N.  W.  797,  allowing  amendment  to  be 
made  in  Christian  name  of  a  party  defendant;  Wood  v.  Lane,  84  Mich.  521,  47 
N.  W.  1103,  holding  that  amendment  may  be  made  where  change  is  of  nominal 
parties  only;  Smith  v.  Pinney,  86  Mich.  484,  49  N.  W.  305,  holding  that  statute 
of  amendments  is  to  be  liberally  construed;  Springfield  F.  &  M.  Ins.  Co.  v. 
Gish,  B.  &  Co.  23  Okla.  824,  102  Pac  708;  Cans  v.  Beasley,  4  N.  D.  140,  59  N. 
W.  714, — ^holding  that  summons  in  which  defendants  are  designated  by  their 
firm  name  only  may  be  amended  by  inserting  names  of  partners;  Herman  v. 
American  Bridge  Co.  93  C.  C.  A.  330,  167  Fed.  930,  holding  that  petition  may  be 
amended  by  correctly  stating  place  of  incorporation  of  corporation. 

Distinguished  in  Wood  v.  Metropolitan  L.  Ins.  Co.  96  Mich.  437,  56  N.  W. 
8,  holding  that  where  one  sues  as  sole  plaintiff  on  insurance  policy,  amendment 
adding  assignee  of  an  interest  therein  as  coplaintiff  cannot  be  made. 
Kffeot  of  concession  of  fact. 

Cited  in  Webster  v.  P.  W.  Moore  &  Son,  108  Md.  572,  71  AtL  466,  holding 
that  defendant  cannot  be  compelled  to  accept  plaintiff's  concession  as  to  price. 
Admissibility  of  evidence  as  part  of  res  gestae. 

Cited  in  note  in  95  A.  D.  53,  on  admissibility  of  circumstances  and  declarations 
characterizing  transaction  in  question  as  part  of  res  gestee. 
Implied  warranty  of  fitness. 

Cited  in  notes  in  6  A.  D.  116,  on  implied  warranty  when  articles  are  manu- 
factured or  sold  for  specific  purpose;  22  L.R.A.  190,  on  implied  warranty  of  fit- 
ness of  articles  by  one  manufacturing  them  for  special  purpose. 
Sufllclency  of  Instr  actions  to  Jury. 

Cited  in  Brown  v.  McCord  &  B.  Furniture  Co.  66  Mich.  360,  32  Mo.  441,  hold- 
ing  it  sufficient  if  court  instructs  jury  upon  all  essential  features  of  case; 
Renaud  v.  Bay  City,  124  Mich.  29,  82  N.  W.  617,  holding  no  error  committed  if 
charge  covers  refused  request. 

24  AM.  REP.  564,  RTERSON  v.  BROWN,  35  MICH.  S8S. 
Purposes  for  which  power  of  eminent  domain  may  be  exercised. 

Cited  in  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac.  376,  holding  that  land,  taken 
for  irrigation  ditches,  is  taken  for  public  use;  Great  Western  Natural  Gas  & 
Oil  Co.  V.  Hawkins,  30  Ind.  App.  657,  66  N.  £.  765,  holding  that  gas  company, 
not  engaged  in  furnishing  gas  for  public  use,  cannot  condemn  lands  to  estab- 
lish natural  gas  pipe-line;  Board  of  Health  v.  Van  Hoesen,  87  Mich.  533,  14 
LJIA.  114,  49  N.  W.  894,  holding  statute  authorizing  private  corporation  to 
condemn  land  for  purpose  of  rural  cemetery  void;  Vamer  v.  Martin,  21  W.  Va. 
534,  holding  statute  authorizing  condemnation  of  lands  for  private  road,  void. 

Cited  in  notes  in  22  A.  D.  689,  as  to  whether  necessity  must  exist  for  exer- 
eise  of  power  of  eminent  domain;  102  A.  S.  R.  819,  on  effect  of  local  or  changed 
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conditions  on  public  use;  102  A.  S.  R.  820,  on  effect  when  public  use  is  inciden- 
tal to  private  use;  14  L.RA.  487,  on  purposes  for  which  flowage  of  land  may  bo 
authorized  by  statute. 

Distinguished  in  State  ex  rel.  Harlan  v.  Centralia  Chehalis  Electric  R.  &  Power 
Co.  42  Wash.  632,  7  L.R.A.(N.S.)  198,  86  Pac.  344,  holding  that  railway  may 
exercise  power  of  eminent  domain  for  public  purposes  though  it  is  engaged  part- 
ly in  private  enterprises. 

—  Creation  and  distribution  of  power., 

ated  in  Brown  v.  Gerald,  100  Me.  351,  109  A.  S.  R.  526,  70  L.R.A.  472,  61 
Atl.  785,  holding  that  mere  creation  and  distribution  of  power  for  manu- 
facturing enterprises  will  not  justify  its  exercise;  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Circuit  Judge,  133  Mich.  48,  103  A.  S.  R.  438,  94  N.  W.  379,  hold- 
ing that  legislature  cannot  authorize  corporation  to  exercise  it  to  create  water 
power,  which  it  may  use  for  public  or  private  purposes;  Minnesota  Canal  ^ 
Power  Co.  v.  Koochiching  Co.  97  Minn.  429,  5  LJLA.(NJS.)  638,  107  N.  W.  405, 
7  A.  &  E.  Ann.  Cas.  1182,  holding  that  it  cannot  be  exercised  to  create  water 
power  and  water-power  plant  "to  supply  water  power  from  wheels  thereof"  to 
public;  Fallsburg  Power  &  Mfg.  Co.  v.  Alexander,  101  Va.  98,  99  A.  S.  R.  855, 
61  LJI.A.  129,  43  S.  R  194,  holding  that  corporation,  authorized  to  utilize  power 
of  river  for  its  own  use,  or  use  of  other  individuals  or  corporations,  if  for  pri- 
vate purpose  and  cannot  exercise  power  of  eminent  domain;  State  ex  rel.  Taco- 
ma  Industrial  Co.  v.  White  River  Power  Co.  39  Wash.  648,  2  L.RJL(N.S.)  842, 
82  Pac.  150,  4  A.  &  E.  Ann.  Cas.  987,  holding  that  to  generate  electrical  power 
private  corporation  cannot  exercise  power  of  eminent  domain. 

—  Validity  of  mill-dam  acts. 

Cited  in  Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  28  L.  ed.  889,  6  Sup.  Ct.  Rep. 
441,  sustaining  statute  authorizing  any  person  to  maintain  on  his  own  land 
water  mill  and  mill-dam  across  non-navigable  streams  and  providing  for  judicial 
assessment  of  damages  to  lands  flowed;  Gaylord  v.  Chicago  Sanitary  Dist.  204 
HL  576,  98  A.  S.  R.  235,  63  LJLA.  582,  68  N.  E.  522,  holding  that  legislature 
cannot  authorize  condemnation  of  private  .property  for  erection  of  public  mills 
and  machinery  generally  without  something  to  show  nature  of  public's  interest 
therein;  Blake  v.  Comwell,  65  Mich.  467,  32  N.  W.  803,  to  point  that  mill  dam 
statutes  were  held  void. 

Cited  in  note  in  57  A.  D.  690,  on  flowing  lands  under  mill  acts. 
Whether  use  is  a  public  one  as  a  Judicial  question. 

Cited  in  Baltimore  v.  Johns  Hopkins  Hospital,  56  Md.  1  (dissenting  opinion), 
upon  point  that  question  whether  the  use  is  public  or  private  is  for  judiciary. 

Cited  in  notes  in  88  A.  S.  R.  944,  on  question  for  court  as  to  existence  of  pub- 
lie  use  where  legislature  has  delegated  power  to  determine  necessity  of  taking 
a  particular  piece  or  certain  amount  of  land;  22  L.R.A.(N.S.)   145,  on  judicial 
power  over  eminent  domain. 
Right  of  appeal  in  eminent  domain  proceedings. 

Cited  in  United  States  Gypsum  Co.  v.  Kent  Circuit  Judge,  150  Mich.  668,  114 
N.  W.  666,  holding  that  condemnation  statutes  do  not  provide  for  appeals  from 
probate  to  circuit  court. 
What  constitutes  departure  from  common  law  procedure. 

ated  in  Risser  v.  Hoyt,  63  Mich.  185,  18  N.  W.  611,  holding  statute  designed 
to  prevent  fraudulent  preferences  void  because  violating  right  to  jury  trial. 
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24  AM.  REP.  575,  SCRIPPS  ▼.  REUiliY,  S5  MI€H«  S71,  Imter  appeal 

in  S8  Mich.  10. 
£ffeot  of  oonnsel's  referring  to  mattera  not  in  evidence  in  statement  or 

argument  before  Jury. 

Cited  in  Cross  v.  State,  68  Ala.  476,  reversing  conviction  for  murder  where 
prosecutor  was  allowed  to  state,  as  facts,  details  of  another  alleged  analogous 
homicide;  McFalls  v.  State,  66  Ark.  16,  48  S.  W.  492,  to  point  that  trial  court 
should  promptly  interfere  to  prevent  abuse  of  opening  statement;  MarshaJl 
v.  State,  71  Ark.  415,  75  S.  W.  584,  reversing  conviction  because  of  prosecutor's 
referring  to  irrelevant  matter;  though  court  charged  jury  to  disregard  same; 
Smith  V.  People,  8  Colo.  457,  reversing  conviction  because  of  prosecutor's  re- 
ferring to  irrelevant  matter  prejudicial  to  accused;  Chicago  &  A.  R.  Go.  v. 
Bragonier,  18  111.  App.  467,  holding  that  matter  objectionable  as  evidence  can- 
not be  read  on  the  argument;  Hettinger  v.  Beiler,  54  111.  App.  320,  holding  that 
trial  court's  discretion  respecting  opening  statements  cannot  extend  to  a  denial 
of  the  right;  State  v.  Thompson,  106  La.  362,  30  So.  895,  reversing  conviction 
for  murder  where  court  failed  to  instruct  in  respect  to  prosecutor's  reference 
to  deceased's  ''six  fatherless  children"  where  there  was  no  evidence  regarding 
such  children;  Michigan  C.  R.  Co.  v.  Gilbert,  46  Mich.  176,  9  N.  W.  243,  as  to 
what  remarks  counsel  may  make  in  final  argument;  Maclean  v.  Scripps,  52 
Mich.  214,  17  N.  W.  815  (dissenting  opinion),  on  duty  of  counsel  to  make  good 
an  offer  of  testimony  made  in  opening  statement;  Gibson  v.  Zeibig,  24  Mo.  App. 
66,  reversing  judgment  because  trial  court  failed  to  rebuke  attorney  for  appeal- 
ing to  Juror's  prejudices  by  referring  to  irrelevant  matters;  Stratton  v.  Nye, 
45  Neb.  619,  63  N.  W.  928,  reversing  judgment  where  trial  court  permitted 
attorney  to  rehearse  irrelevant  matters  in  his  opening  statements;  United 
States  T.  Musser,  4  Utah,  153,  7  Pac.  389  (dissenting  opinion),  upon  point  that 
prosecuting  attorney  must  keep  within  the  record  in  addressing  jury. 

Cited  in  note  in  9  A.  S.  R.  559,  562,  on  misconduct  of  counsel  in  argument  as 
ground  for  reversal. 

Distinguished  in  Campbell  t.  Kalamazoo,  80  Mich.  655,  45  N.  W.  652,  sustain- 
ing judgment  though  counsel  in  opening  statement  made  offer  to  prove  facts 
subsequently  ruled  out  as  irrelevant. 
Effect  of  admitting  incompetent  evidence. 

CHted  in  Tourtelotte  v.  Brown,  4  Colo.  App.  377,  36  Pac.  73,  holding  error  of 
putting  incompetent  testimony  before  jury  not  cured  by  its  subsequent  formal 
withdrawal;  Louisville  &  N.  R.  Co.  v.  Collinsworth,  45  Fla.  403,  33  So.  513, 
holding  that  improper  evidence  should  be  excluded  in  express  terms,  and  not 
merely  by  implication;  People  v.  Abbott,  97  Mich.  484,  37  A.  S.  R.  360,  56  N.  W. 
862,  reversing  judgment  where  prosecution  impeached  witness's  veracity  by  at- 
tacking her  reputation  for  chastity;  though  court  subsequently  charged  jury  to 
disregard  such  testimony. 
Actions  against  newspapers  for  libel. 

Cited  in  Gibson  v.  Cincinnati  Inquirer,  2  Flipp.  121,  Fed.  Cas.  No.  5,392,  hold- 
ing in  action  against  newspaper  for  libel  that  its  publishing  libels  of  other 
persons  may  be  proved  to  show  its  recklessness  and  thus  to  increase  damages; 
Park  V.  Detroit  Free  Press  Co.  72  Mich.  560,  16  A.  8.  R.  544,  1  LHJl  599,  40 
N.  W.  731,  holding  newspaper  publication  of  pleadings  in  private  suit,  before 
hearing  in  open  court,  not  privileged. 

Cited  in  notes  in  86  A.  D.  91,  on  liability  of  newspapers  for  libel;  26  IuR.A. 
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780,  on  liability  of  newspaper  proprietor  for  libel  published  without  his  con- 
sent; 12  URA.  (N.S.)  189,  as  to  whether  publication  of  pleading  or  other  papers 
before  any  hearing  has  been  had  thereon  is  privileged. 

New  trial  for  abuse  of  discretion  by  trial  Judge. 

ated  in  Cooper  v.  Carr,  161  Mich.  405,  126  N.  W.  468,  holding  that  to  warrant 
interference  by  appellate  court  with  discretion  of  trial  judge,  abuse  thereof  must 
be  plain.  ^ 

94  AM.  REP.  585,  GRAND  RAPIDS  BRIDGE  CO.  t.  PRANGE,  35  MICH. 

400. 
When  indiTidnal  may  complain  that  corporation  is  exceeding  or  abusing 

its  powers. 

Cited  in  Pontiac  &  L.  PL  Road  Co.  v.  Hilton,  69  Mich.  115,  36  N.  W.  739, 
holding  that  individual  may  defend  action  for  illegally  passing  plaintiff's  toll- 
gate  by  showing  that  it  had  no  right  to  maintain  such  gate;  Detroit  City  R.  Co. 
▼.  Mills,  85  Mich.  634,  48  N.  W.  1007,  to  point  that  question  whether  city  could 
authorize  railroad  company  to  use  electric  power  is  one  between  company  and 
state;  Newport  News  &  0.  P.  R.  A  Electric  Co.  v.  Hampton  Roads  R.  &  Electric 
Co.  102  Va.  795,  47  S.  E.  839,  holding  that  public  and  not  competing  corporation 
must  determine  whether  establishment  of  double  track  system  in  street  will 
overcrowd  it;  State  ex  rel.  Morrell  v.  Stevens  County,  83  Wash.  542,  74  Pac. 
686,  holding  that  private  person  may  resist  condemnation  of  his  lands  by  for- 
eign corporation;  Mason  v.  Lansing  &  J.  R.  Co.  157  Mich.  1,  121  N.  W.  466 
(dissenting  opinion),  on  collateral  attack  on  power  of  general  railroad  to  engage 
in  street  railway  business. 

Cited  in  note  in  8  A.  S.  R.  194,  on  necessity  for  direct  proceedings  by  state 
to  forfeit  corporate  franchises. 

Expiration  of  corporate  charters  and  franchises. 

Cit^  in  Clark  v.  American  Cannel  Coal  Co.  165  Ind.  213,  112  A.  S.  R.  217^ 
73  N.  E.  1083;  Bradley  v.  Reppell,  133  Mo.  545,  54  A.  S.  R.  685,  32  S.  W.  645,— 
holding  that  after  expiration  of  time  limited  for  corporate  existence,  corporation 
is  de  facto  dead;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234,  91 
N.  W.  1081,  holding  that  city  may  defend  injunction  proceeding  against  itself 
by  showing  that  plaintiff  corporation's  franchises  have  expired;  State  ex  rel. 
Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa,  694,  109  N.  W.  867,  holding  that 
if  corporation  exercises  franchises  after  it  has  expired,  it  does  so  without  warrant 
of  law;  Laighton  v.  Carthage,  175  Fed.  145,  holding  that  water  company,  con- 
tinuing to  operate  after  expiration  of  franchise,  is  bound  to  perform  obligations 
growing  out  of  such  assumed  quasi  public  service. 

(Sted  in  reference  note  in  54  A.  S.  R.  694,  on  expiration  of  corporate  privilege. 

Cited  in  notes  in  1  LJI.A.  781;  83  L.R.A.  581, — on  effect  of  expiration  of  period 
of  corporate  existence;  37  L.ILA.  718,  on  right  of  toll  bridges  to  take  tolls  after 
termination  of  franchise. 
Power  to  limit  time  of  charter  of  toll-bridge  company. 

Cited  in  note  in  58  IuRJl,  156«  on  power  of  supervisors  to  limit  consent  to 
oonstruction  of  toll-bridge. 
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24  AM.  REIP.  500,  WEBBER  ▼.  HOWE,  86  MICH.  150. 
Conflict  of  laws  a«  to  sales. 

Cited  in  reference  note  in  29  A.  S.  R.  456,  as  to  what  law  governs  contract  of 
sales. 

Cited  in  note  in  19  LJLA.  793,  on  conflict  of  laws  as  to  statute  of  frauds. 
«-  What  Is  place  of  sale. 

Cited  in  United  States  v.  Chevallier,  46  C.  C.  A.  402,  107  Fed.  434,  holding 
that  place  of  sale  is  place  where  goods  ar^  separated  from  stock  and  delivered 
to  carrier;  Kerwin  v.  Doran,  29  Mo.  Ai^.  397,  holding  that  where  orders  are 
sent  to  seller  to  be  filled  on  his  approval  and  he  delivers  goods  to  carrier  at  his 
place  of  business,  such  place  is  place  where  contract  is  made;  Riley  v.  Bancroft, 
51  Neb.  864,  71  N.  W.  745,  holding  that  verbal  sale,  unenforceable  under  stat- 
ute of  frauds,  is  not  a  sale  as  of  place  where  goods  are  accepted  and  contract 
made  enforceable;  Berger  v.  State,  50  Ark.  20,  6  S.  W.  15,  holding  that  sale  is 
not  completed  at  place  of  shipment  when  goods  are  sent  to  agent  to  be  delivered 
to  purchaser. 

Cited  in  notes  in  99  A.  D.  670,  on  where  contract  for  sale  of  personalty  is 
deemed  to  have  been  made ;  55  A.  S.  R.  49,  on  place  of  performance  of  contract  for 
sale  of  personalty;  4  LJLA.  835,  on  place  of  completion  of  sale  of  spirituous 
liquors  by  drummer  in  nonlicense  coimty;  22  L.RJL  426,  on  place  where  sale 
is  consimimated  where  property  is  delivered  to  carrier  for  transportation  to 
consignee  or  purchaser;  61  L.R.A.  422,  424,  on  conflict  of  laws  as  to  where  exe- 
cuted contract  for  sale  of  intoxicating  liquor  isr  consummated;  2  LJLA.(N.S.) 
385,  on  place  of  making  of  sale  of  liquors  shipped  C.  O.  D.;  5  L.R.A.(N.S.) 
631,  on  delivery  of  liquor  to  carrier  under  contract  void  under  statute  of  frauds 
as  not  completing  sale  at  place  of  such  delivery. 
—  Validity  of  sale. 

Cited  in  Keiwert  v.  Meyer,  62  Ind.  587,  30  A.  R.  206,  holding  that  where  order 
for  intoxicants  is  given  in  state  prohibiting  sale  thereof,  fact  that  goods  are 
delivered  to  carrier  in  another  state  will  not  validate  sale  thou^  it  was  origin- 
ally imenforceable  under  statute  of  frauds  of  former  state;  Rindskopf  v.  De 
Ruyter,  39  Mich.  1,  33  A.  R.  340,  holding  sale  of  liquors  void  under  Michigan 
prohibitory  law,  where  verbal  order  in  excess  of  flfty  dollars  was  given  there 
to  be  filled  in  another  state  where  goods  were  delivered  to  carrier,  vendee  reserv- 
ing right  to  accept  or  reject  on  their  arrival  in  Michigan;  Monaghan  v.  Reid,  40 
Mich.  665,  holding  note  given  in  Michigan  for  liquors  shipped  from  New  York 
upon  order  taken  in  Michigan  and  sent  to  New  York  for  aj^roval,  valid. 
Snfflclency  of  delivery  to  carrier  to  satisfy  statute  of  frauds. 

Cited  in  Oatiss  v.  Cyr,  134  Mich.  233,  96  N.  W.  26,  2  A.  A  K  Ann.  Cas.  544, 
holding  statute  of  frauds  not  satisfied  by  delivery  to  oommon  carrier  for  ship- 
ment. 
Money  paid  without  consideration. 

Cited  in  Friend  v.  Dunks,  37  Mich.  25,  holding  that  assiunpsit  is  proper  rem- 
edy for  recovery  of  money  paid  without  consideration. 

Distinguished  in  Shipman  v.  Coryell,  105  Mich.  395,  63  N.  W.  410,  upon  point 
that  money  paid  on  illegal  contract  is  paid  without  consideration. 
Effect  of  repeal  of  statute. 

Cited  in  note  in  41  L.  ed.  U.  S.  1008,  on  effect  of  repeal  of  statute  making 
contract  invalid. 
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24  AM.  REP.  508,  CAIiKINS  t.  CHANDUSR,  86  MICH.  820. 

When  promise  to  answer  for  another's  debt  Is  within  statute  of  frauds. 

Cited  in  Fisk  v.  Reeer,  19  Colo.  88,  34  Pac.  572,  holding  that  promise  to  answer 
for  debt  of  another  is  not  within  statute  of  frauds  when  founded  on  new  con- 
sideration beneficial  to  promisor;  Durgin  v.  Smith,  115  Mich.  239,  73  N.  W.  361, 
holding  that  such  rule  obtains  though  original  debtor  remains  liable;  Bryant  v. 
Rich,  104  Mich.  124,  62  N.  W.  146;  Michigan  Slate  Co.  v.  Iron  Range  &  H.  B.  R. 
Co.  101  Mich.  14,  69  N.  W.  426,— to  same  point;  Ledbetter  v.  McGhees.  84  Ga. 
^27,  10  S.  E.  727;  Winn  v.  Hillyer,  43  Mo.  App.  139,— holding  that  promise  by 
promisor  for  his  own  benefit  is  not  within  statute;  American  Lead  Pencil  Co. 
V.  Wolfe,  30  Fla.  360,  11  So.  488,  holding  that  promise  by  agent  of  vendee 
-of  property,  to  be  thereafter  delivered,  to  pay  over  purchase  money,  with 
•consent  of  vendor,  to  third  person  who  was  to  furnish  goods  to  vendo>, 
is  not  within  statute;  Bates  v.  Johnrowe,  67  Mich.  621,  24  N.  W.  788,  upon 
•question  whether  principal's  promise  to  see  employee  of  contractor  paid  if 
he  would  continue  at  work  is  within  statute;  Reppe  v.  Peterson,  67  Mich. 
437,  36  N.  W.  82,  holding  that  widow's  promise  to  pay  deceased  husband's 
debts,  which,  however,  were  not  discharged,  if  debtors  would  continue  furnish- 
ing her  credit  is  within  statute;  Stewart  v.  Jerome,  71  Mich.  201,  16  A.  S. 
R.  262,  38  N.  W.  895,  holding  same  of  promise  of  mortgagee  to  pay  mort- 
gagor's debt  in  consideration  of  creditor's  not  attaching  property  not  covered 
i>y  mortgage;  Rice  v.  Marquette  Opera  House  Bldg.  Co.  96  Mich.  24,  66  N. 
W.  382,  holding  promise  by  owner  of  building  to  pay  material-man  who 
refused  to  sell  to  builder  on  credit,  not  within  statute;  Boyer  v.  Soules,  105  Mich. 
51,  62  N.  W.  1000,  holding  same  of  promise  of  mortgagee  to  save  stranger  harm- 
less if  he  would  join  in  replevin  bond  executed  by  mortgagor,  with  mortgagee 
^  one  surety;  Hill  Bros.  v.  Bank  of  Seneca,  100  Mo.  App.  230,  73  S.  W.  307, 
holding  same  of  agreement  of  mortgagee  of  wheat  to  pay  for  threshing  entire 
-crop  if  plaintiff  would  complete  the  work  begun  under  agreement  with  mortgagor; 
Crawford  v.  Edison,  45  Ohio  St.  239,  13  N.  E.  80,  holding  same  of  promise  by 
owner  of  building  to  compensate  subcontractor  if  he  would  go  on  with  work 
after  principal  contractor  abandoned  it;  McLaughlin  v.  Austin,  104  Mich.  489,  62 
N.  W.  719,  holding  same;  McCormick  v.  Johnson,  31  Mont.  266,  78  Pac.  500, 
holding  that  promise  to  pay  another's  debt  in  consideration  of  creditor's  giving 
promisor  a  sales  agency  is  original  undertaking  and  need  not  be  in  writing. 

Cited  in  reference  note  in  69  A.  S.  R.  534,  on  consideration  for  promise  to  an- 
swer for  debt  of  another. 

Distinguished  in  Gower  v.  Stuart,  40  Mich.  747,  holding  that  mere  promise  to 
pay  another's  debt  is  within  statute;  Perkins  v.  Hershey,  77  Mich.  504,  43  N.  W. 
1021,  holding  same  of  promise  by  agent  to  pay  principal  and  deficiency  arising 
upon  foreclosure  sale,  if  principal  would  make  such  sale. 
When  forbearance  will  constitute  snfllcient  consideration. 

Cited  in  Union  Trust  Co.  v.  Conus,  129  Mich.  156,  88  N.  W.  407,  holding  that 
extending  time  for  payment  of  existing  debt  is  sufficient  consideration  for  giving 
of  bond;  Meigs  v.  Bromley,  131  Mich.  408,  91  N.  W.  627,  holding  that  there  is 
sufficient  consideration  where  suit  upon  note  in  delayed  upon  other  notes  being 
substituted  for  it. 

Cited  in  notes  in  60  A.  D.  524,  526,  on  forbearance  to  sue  as  consideration 
(for  promise;  105  A.  S.  R.  511,  on  forbearance  as  consideration  for  guaranty. 
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—  Necessity  that  it  be  for  definite  time. 

Cited  in  Powers  ▼.  Woolfolk,  132  Mo.  App.  354,  11  S.  W.  1187;  Fisk  Min. 
&  Mill.  Co.  V.  Reed,  32  Colo.  B06,  77  Pac.  240,— to  point  that  though  period  for 
forbearance  is  not  fixed  it  may  constitute  sufficient  consideration;  McMicken? 
V.  Safford,  100  111.  App.  102,  holding  that  agreement  to  forbear  collection  of 
note  for  reasonable  time  will  support  contract  of  guaranty;  Bronson  Electric- 
Co.  V.  Rheubottom,  122  Mich.  608,  81  N.  W.  563,  to  point  that  forebearing  to 
sue  for  reasonable  time  under  agreement  fixing  no  definite  time  is  good  con- 
sideration; Traders'  Nat.  Bank  v.  Parker,  130  N.  Y.  415,  29  N.  E.  1094,  holding 
that  creditor's  agreement  to  withhold  suit  will  support  stranger's  promise  to 
pay  debt  though  no  definite  time  is  agreed  on ;  Strong  v.  Sheffield,  144  N.  Y.  392, 
39  N.  E.  330,  to  point  that  creditor's  forbearing  to  sue  for  reasonable  time  will! 
support  agreement  to  pay  another's  debt;  Banta  ▼.  Martin,  38  Ohio  St.  534, 
holding  that  one  indorsing  overdue  note  to  procure  extension  of  time  for  payment, 
is  liable  whether  such  extension  is  for  definite  or  indefinite  period;  Ballard  v^ 
Burton,  64  Vt.  387,  16  L.R.A.  664,  24  Atl.  769,  holding  that  forbearing  to  with- 
draw money  from  bank  for  reasonable  time  will  support  contract  of  surety- 
ship. 

Cited  in  note  in  95  A.  D.  262,  on  forbearance  for  indefinite  time  as  considera- 
tion for  agreement  to  pay  debt  of  another. 

24   AM.  REP.   599,   KANE  t.   CliOUGH,   86  MICH.   4S6. 
Validity  of  assignment. 

Cited  in  Brownson  v.  Roy,  133  Mich.  617,  95  N.  W.  710,  holding  that  unac- 
crued rent  may  be  assigned  without  transferring  to  assignee  title  to  premises. 

Cited  in  reference  note  In  34  A.  S.  R.  245,  on  assignment  of  money  to  become- 
due. 

Cited  in  notes  in  91  A.  D.  418,  on  effect  of  assignment  of  debt  preceding  gar- 
nishment or  attachment;  94  A.  D.  649,  650,  on  assignability  of  mere  possibilitiefl 
or  contingencies;  14  L.R.A.  126,  on  effect  of  mortgage  or  assignment  of  future 
accounts  or  earnings;  18  L.R.A.(N.S.)  195,  on  assignability  of  insurance  agent's 
right  to  commissions  on  renewal  premiiuns. 

—  Of  wages. 

Cited  in  Brewer  v.  Griesheimer,  104  111.  App.  323;  Rodijkeit  ▼.  Andrews,  74 
Ohio  St.  104,  5  L.R.A.(N.S.)  564,  77  N.  E.  747,  6  A.  &  E.  Ann.  Cas,  761,— holding 
assignment  of  wages  to  be  earned  in  future  under  existing  employment,  valid; 
Mallin  v.  Wenham,  209  lU.  252,  101  A.  S.  R.  233,  65  L.R.A.  602,  70  N.  E.  564 
(affirming  103  111.  App.  609),  holding  assignment  of  wages  to  be  earned  in 
future  under  existing  emplojrment  or  indefinite  duration,  valid;  Metcalf  v.  Kin- 
caid,  87  Iowa.  443,  43  A.  S.  R.  391,  54  N.  W.  867,  holding  same;  Silverstein  v. 
Gresheimer,  1  111.  C.  C.  471,  holding  that  unearned  wages  cannot  be  assigned  so 
as  to  be  recoverable  in  action  at  law. 

Cited  in  reference  note  in  79  A.  S.  R.  497,  on  assignment  of  future  wages. 

Cited  in  notes  in  78  A.  S.  R.  886;  5  L.R.A.(N.S.)  565;  10  £.  R.  C.  477,— ob 
validity  of  assignment  of  wages  to  be  earned  in  future. 

24  AM.  REP.   601,   COLDWATER  v.  TUCKER,   S6  MICH.  474. 
Right  of  mnniclpallty  to  act  beyond  Us  corporate  limits. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Bums,  38  Fla.  367,  21  So.  290  (dissenting 
opinion),  upon  point  that  legislature  may  authorize  cities  to  exercise  police  jo- 
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risdiction  «xtra -territorially;  Bloomfield  Twp.  v.  Glen  Ridge,  64  N.  J.  Eq.  276, 
^3  Atl.  925,  to  point  that  powers  of  municipal  officers  are  extended  or  restricted 
io  conform  to  i^hanging  boundaries  of  municipality;  State  v.  Eason,  114  N.  C. 
787,  41  A.  S.  R.  811,  23  L.R.A.  620,  19  S.  E.  88,  holding  that  city's  jurisdiction 
-does  not  extend  beyond  low-water  mark  of  navigable  river;  Duncan  v.  Lynch- 
burg, 2  Va,  Dec  700,  48  L.R.A.  331,  34  S.  E.  964,  holding  that  city  cannot  acquire 
rock  quarry  situated  beyond  its  limits;  Farwell  v.  Seattle,  43  Wash.  141,  82 
Pac  217,  10  A.  &  E.  Ann.  Cas.  130,  holding  that  city  has  no  implied  authority 
to  supply  water  to  another  city;  Becker  v.  La  Crosse,  99  Wis.  414,  67  A.  S.  R. 
874,  40  L.R.A.  829,  75  N.  W.  84,  holding  that  city  cannot  accept  grant  from 
Another  state  to  operate  toll  road  beyond  its  limits  and  limits  of  its  own  state 
though  road  connects  with  city  toll  bridge;  Schneider  v.  Menasha,  118  Wis.  298, 
«9  A.  S.  R.  996,  96  N.  W.  94,  holding  that  city  may  purchase  quarry  situated 
beyond  its  limits  to  obtain  stone  to  pave  streets. 
—  As  to  sewage  and  drainage  systems. 

Cited  in  Minnesota  &  M.  Land  &  Improv.  Co.  v.  Billings,  60  C.  C.  A.  70,  111 
Ted,  972,  holding  that  city  may  extend  its  drainage  system  beyond  corporate 
limits  to  obtain  proper  outlet  therefor;  Wright  v.  Floyd  County,  1  6a.  App.  582, 
58  S.  E.  72,  to  same  point;  McBean  v.  Fresno,  112  Cal.  159,  53  A.  S.  R.  191,  31 
L.R.A.  794,  44  Pac.  358,  holding  that  city  may  contract  for  disposal  of  sewage 
from  outfall  of  sewers  though  this  is  beyond  its  limits;  Langley  v.  Augusta,  118 
Oa.  690,  98  A.  S.  R.  133,  45  S.  E.  486,  holding  that  city  is  responsible  for  condi- 
tion of  ditch,  forming  part  of  drainage  and  sewage  system,  and  extending  beyond 
corporate  limits;  Cochran  v.  Park  Ridge,  138  111.  295,  27  N.  E.  939;  Maywood  Co. 
V.  Maywood,  140  111.  216,  29  N.  E.  704, — ^holding  that  village  may  provide  suitable 
outlets  for  its  sewers  even  beyond  its  boundaries. 

Cited  in  reference  notes  in  99  A.  S.  R.  1001,  on  right  of  municipality  to  con- 
struct drains  and  sewers  beyond  city  limits  and  acquire  land  for  the  purpose; 
112  A.  S.  R.  662;  98  A.  S.  R.  144, — on  power  of  city  to  contract  for  and  con- 
struct works  beyond  corporate  limits  for  discharge  of  sewage. 
Bights  and  liabilities  of  municipalities  In  respect  to  sewers  and  drains, 
generally. 

Cited  in  Melrose  v.  Hiland,  163  Mass.  303,  39  N.  E.  1031,  holding  that  town 
may  widen  or  clear  from  obstructions  common  drain  on  private  land  and  outside 
limits  of  highway;  A.  L.  Lakey  Co.  v.  Kalamazoo,  138  Mich.  644,  110  A.  S.  R. 
338,  67  L.R.A.  931,  101  N.  W.  841,  to  point  that  city  is  not  responsible  for  dam- 
ages caused  by  unexpected  and  unusual  rainfalls;  Richmond  v.  Gallego  Mills  Co. 
102  Va.  165,  45  S.  E.  877,  holding  that  city  has  implied  power  to  construct  or 
maintain  sewers  outside  of  its  streets,  alleys  or  public  places. 

Cited  in  notes  in  61  L.R.A.  681,  on  necessity  that  location  of  drainage  on 
private  property  by  municipality  comply  with  contract;  61  L.R.A.  690,  on  neces- 
sity for  providing  outlet  for  municipal  drainage;  61  L.R.A.  709,  on  flood  as  de- 
fense available  to  municipal  corporation  for  injury  by  drains. 
Implied   powers   of  municipalities. 

Cited  in  House  of  Reform  v.  Lexington,  112  Ky.  171,  65  S.  W.  350,  to  point 
that  municipalities  may  exercise  all  powers  reasonably  necessary  to  give  effect 
to  powers  expressly  granted. 

Cited  in  note  in  34  A.  D.  628,  on  limitations  on  power  of  municipal  corpora- 
tions to  pass  ordinances  implied  from  form  of  charter. 


Digitized  by 


Google 


24  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  568^ 

Rerocablllty  of  license  to  enter  npon  land. 

Distinguifihed  in  Simpson  v.  Wright,  21  III  App.  67,  holding  that  parol 
license  to  enter  upon  and  pass  over  another's  land  is  revocable  at  pleasure  of 
licensor. 

Where  mnnlcipallties  must  be  sued. 

Cited  in  Pack  v.  Greenbush  Twp.  62  Mich.  122,  28  N.  W.  746,  holding  that 
township  cannot  be  sued  in  county  other  than  that  of  which  it  is  a  part. 

24  AM.  REP.  605,  PALMER  t.  PALMER,  86  MICH.  487. 
When  statute  of  limitations  runs. 

Cited  in  Reizenstein  v.  Marquardt,  75  Iowa,  294,  9  A.  S.  R.  477,  1  L.R.A.  318,, 
39  N.  W.  506,  holding  that  limitations  will  not  run  in  favor  of  bailee  until  he 
denies  bailment  and  converts  property. 

Cited  in  note  in  22  L.R.A.  111,  on  applicability  of  statute  of  limitations  to^ 
certified  checks. 

—  Against  obligations  payable  on  demand. 

Cited  in  High  v.  Shelby  County,  92  Ind.  580,  holding  that  demand  for  bounty^ 
payable  on  demand,  must  be  made  within  limitation  period;  Douglass  v.  Sargent, 
32  Kan.  413,  4  Pac.  861,  holding  that  limitations  accrue  on  due-bill  from  time 
of  its  execution;  Downer  v.  Squire,  186  Mass.  189,  71  N.  E.  634,  upon  point 
that  statute  begins  to  run  inunediately  against  obligation  payable  on  demand; 
Home  Sav.  Bank  v.  Hosie,  119  Mich.  116,  77  N.  W.  625,  5  Det.  L.  N.  730,  to 
point  that  limitations  begin  to  run  from  delivery  of  demand  note;  Wrigley  v. 
Farmers*  &  M.  State  Bank,  76  Neb.  862,  108  N.  W.  132,  holding  action  against 
bank  by  holder  of  bank  draft  barred  by  his  failure  to  proceed  to  secure  payment 
within  limitation'  period;  Dolon  v.  Davidson,  16  Misc.  316,  39  N.  Y.  Supp.  394, 

25  N.  Y.  Civ.  Proc.  Rep.  403,  holding  that  failure  to  present  check  for  payment 
for  fourteen  years  bars  action  against  drawer;  Brust  v.  Barrett,  16  Hun,  409, 
holding  same,  where  check  was  not  presented  for  ten  years;  Smith  v.  I  jams.  70 
Hun,  155,  24  N.  Y.  Supp.  202,  to  point  that  limitations  accrue  within  reasonable 
time  after  date  of  demand  note;  Freeman  v.  Ingerson,  143  Mich.  7,  106  N.  W. 
278,  holding  that  holder  of  elevator  wheat  check  must  make  demand  for  delivery 
of  wheat  within  reasonable  time;  Jameson  v.  Jameson,  72  Mo.  640.  holding  that 
demand  by  payee  ten  years  after  date  was  in  time,  where  note  provided  that,  if 
payee  should  demand  payment  during  her  life,  note  should  be  due. 

Cited  in  notes  in  136  Am.  St.  Rep.  471,  490,  on  limitation  of  actions  on  obliga- 
tions payable  on  or  after  demand;  1  L.R.A.  319,  as  to  when  statute  of  limita- 
tions begins  to  run  on  note  payable  on  demand;  33  L.  ed.  U.  S.  187,  as  to  when 
demand  is  necessary  to  put  statute  of  limitations  in  motion. 

Distinguished  in  Rhind  v.  Hyndman,  54  Md.  527,  39  A.  R.  402,  holding  that 
limitations  will  not  run  upon  contract,  not  negotiable,  to  be  performed  on  de- 
mand, until  demand  is  made;  McCrath  v.  Myers,  126  Mich.  204,  85  N.  W.  712, 
holding  that  limitations  do  not  immediately  accrue  against  mortgage  not  ap- 
pearing to  be  payable  on  demand. 

—  Against  obligations  payable  within  specified  period  after  demand. 
Cited  in  Oleson  v.  Wilson,  20  Mont.  544,  63  A.  S.  R.  639,  52  Pac.  372,  holding 

that  demand  on  thirty  days'  sight  note  must  be  made  within  reasonable  time 
and  before  right  of  action  is  barred;  Knapp  v.  Greene,  79  Hun,  264,  29  N.  Y. 
Supp.  350,  holding  action  on  note  "payable  on  demand  after  three  month's 
notice"  barred  by  failure  to  give  notice  until  eleven  years  after  note's  date; 
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Schraum  v.  Nolte,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  657,  holding  that  where 
note  is  payable  six  months  after  notice,  notice  must  be  given  within  reasonable 
time;  Schriber  v.  Richmond,  73  Wis.  5,  40  N.  W.  644,  apparently  holding  that 
statute  providing  that  no  action  shall  be  brought  on  town  order  until  thirty 
days  after  demand  for  payment  merely  extends  period  of  limitation  thirty 
days. 

Distinguished  in  Cooke  v.  Pomeroy,  65  Conn.  466,  32  Atl.  935,  upon  point 
that  limitations  begin  to  run  against  note  payable  within  certain  time  after 
demand,  from  expiration  of  such  time  after  day  when  demand  should  reason- 
ably have  been  made. 

Criticized  in  Massie  v.   Byrd,  87   Ala.   672,  6  So.   145,  holding   that  where 
note  payable  one  day  after  date  provides  for  payment  of  interest  annually  and 
of  principal  on  thirty  days'  notice,  limitations  do  not  accrue  until  thirty  days 
after  demand  or  notice. 
~  Power  of  creditor  to  delay  running  of. 

Cited  as  leading  case  in  Harrigan  v.  Home  L.  Ins.  Co.  128  Cal.  531,  58  Pac. 
180,  to  point  that  statute  begins  to  run  from  time  creditor  may  make  demand; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Burlingame  Twp.  36  Kan.  628,  59  A.  R.  578,  14 
Pac.  271;  First  Nat.  Bank  v.  King,  60  Kan.  733,  57  Pac.  952;  Busch  v.  Wilcox, 
106  Mich.  514,  64  N.  W.  485, — holding  that  plaintiff  cannot  extend  period  of 
limitations  by  failing  to  perform  act  within  his  control;  Williams  v.  Bergin,  116 
Cal.  56,  47  Pac.  877;  Cook  v.  Ceas,  147  Cal.  614,  82  Pac.  370  (dissenting  opin- 
ion), to  point  that  party  cannot  by  his  own  negligence  or  convenience  slop 
nmning  of  statute;    Goldman   v.   Conway   County,   10   Fed.   888,   holding   that 
limitations  run   against  county   warrants   from   date   of   their   issuance,  where 
county  may  be  coerced  to  levy  tax  for  their  payment;   Morton  v.  Nevada,  3 
C.  C.  A.  109,  10  U.  S.  App.  333,  52  Fed.  350   (affirming  41  Fed.  582),  holding 
that  limitations  run  against  action  for  return  of  money  paid  for  city  bonds  from 
time  city  repudiates  them;   Merrill  v.  Monticello,   18  C.  C.  A.  636,  34  U.   S. 
App.  615,  72  Fed.  462   (affirming  66  Fed.  165),  holding  that  plaintiffs  right  of 
action  for  return  of  money  paid  for  bonds,  issued  by  town  without  authority, 
is  not  postponed  until  he  demands  its  return;   Bills  v.  Silver  King  Min.  Co, 
106  Cgl.  9,  39  Pac.  43,  in  pointing  out  difference  between  necessity  for  prompt 
demand  where  money  is  transferred   for   convenience  of  parties   for   indefinite 
period  and  where  it  is  received  to  be  paid  over  to  person  entitled  to  it  on  de- 
mand;  Daugherty  v.  Wheeler,  125  Ind.  421,  25  N.  E.  542,  holding  that  where 
contract  contemplates  delay   in  making  demand,  it  need  not  be  made  within 
statutory  period;  Ball  v.  Keokuk  &  N.  W.  R.  Co.  62  Iowa,  761,  16  N.  W.  592, 
holding  that  demand  is  not  made  within  reasonable  time  unless  made  within 
limitation  period;  Shaw  v.  Silloway,  145  Mass.  503,  14  N.  E.  783,  on  question 
when   limitations   will   accrue   where   demand   is   condition   precedent   to   suit; 
Campbell  v.  Whoriskey,  170  Mass.  63,  48  N.  E.  1070,  holding  that  time  when 
demand  must  be  made  to  set  statute  running  depends  upon  terms  of  particular 
contract;  State  ex  rel.  Slingerland  v.  Norton,  59  Minn.  424,  61  N.  W.  458,  holding 
action  barred  by  plaintiff's  failure  to  perform  condition  precedent  within  lim- 
itation period;  Landis  v.  Saxton,  105  Mo.  486,  24  A.  S.  R.  403,  16  S.  W.  912, 
holding  that  demand,  necessary  to  perfect  a  right  of  action,  must  be  made  with- 
in  limitation  period;    Mickel   v.   Walraven,   92   Iowa,   423,   60   N.   W.   633,   to 
same  point;   Spokane  County  v.  Prescott,  19  Wash.  418,  67  A.  S.  R.  733,  53 
Pac  661,  holding  that  plaintiff's  failure  to  obtain  leave  of  court  required  by 
statute  as  condition  to  action  on  official  bonds,  will  not  enlarge  period  of  lim- 
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itations;  Spinning  v.  Pierce  County,  20  Wash.  126,  54  Pac.  1006,  holding  that 
limitations  run  from  time  money  is  wrongfully  received  by  county  though  no 
action  lies  until  demand  for  repayment  is  made. 

Distinguished  in  Taft  v.  McCullock,  135  Mo.  588,  37  S.  W.  490,  holding  that 
limitations  begin  to  run   against  action  on  tax  deed  from  its  date  and  not 
from  time  at  which  deed  was  demand  able. 
FaTor  shown  to  statutes  of  limitation. 

Cited  in  Greene  v.  Anglemire,  77  Mich.  168,  43  N.  W.  772,  holding  that  stat- 
utes of  limitations  are  to  be  regarded  with  favor  rather  than  disfavor;  McKis- 
aon  V.  Davenport,   83  Mich.  911,  10  L.R.A.   507,  47   N.  W.   100,  holding  that 
construction  must  be  such  as  to  effectuate  legislative  intent. 
Interest  on  demand  obligations. 

Cited  in  Curtis  v.  Smith,  75  Conn.  420,  53  Atl.  902;  Packer  v.  Roberts,  40  lU. 
App.  613, — holding  that  interest  runs  on  demand  note  from  its  date. 

Distinguished  in  Re  Kink,  94  Mich.  411,  54  N.  W.  178,  holding  that  interest 
does  not  accrue  on  demand  note  until  actual  demand  made  or  suit  instituted. 
\llien  demand  note  is  due  for  purposes  of  set  off. 

Cited  in  Citizens'  Sav.  Bank  v.  Vaughan,  115  Mich.  156,  73  N.  W.  143,  hold- 
ing that  for  purposes  of  set  off,  bank  may  treat  depositor's  demand  note  to  It 
as  being  immediately  due. 

Cited  in  note  in  5  L.R.A.  533,  on  when  demand  note  due. 

24  AM.  REP.  610,  TRIPP  t.  CURTENIU8,  86  MICH.  494. 
Certificates  of  deposit  as  promissory  notes. 

Cited  in  Wyman  v.  Dearborn  Nat.  Bank,  181  111.  279,  72  A.  S.  R.  269,  48 
L.R.A.  565,  54  N.  E.  946,  to  point  that  certificate  of  deposit  is  in  effect  a  demand 
note;  First  Nat.  Bank  v.  Security  Nat.  Bank,  34  Neb.  71,  33  A.  S.  R.  618,  15 
L.R.A.  386,  51  N.  W.  305,  holding  that  one  accepting  overdue  certificate  of  de- 
posit takes  it  subject  to  prior  equities;  Lansing  v.  Wood,  57  Mich.  201,  23  N. 
W.  769;  State  v.  Hill,  47  Neb.  456,  66  N.  W.  541,— to  point  that  bank  certificates 
of  deposit  are  in  legal  effect  promissory  notes;  Beardsley  v.  Webber,  104  Mich. 
88,  62  N.  W.  173,  holding  that  certificate  of  deposit  payable  to  order  upon  its 
being  returned  properly  indorsed  may  be  sued  on  without  previous  demand. 

Cited  in  reference  notes  in  33  A.  S.  R.  625,  on  effect  of  transfer  of  certificate 
of  deposit  when  overdue;  42  A.  S.  R.  692,  on  when  certificatos  of  deposit  are 
overdue. 

Cited  in  notes  in  42  A.  D.  577,  on  transfer  and  negotiability  of  certificates  of 
deposit;  42  A.  D.  579,  on  necessity  of  demand  of  payment  of  certificate  of  de- 
posit; 75  A.  S.  R.  56,  on  rights  of  parties  as  to  payment  of  certificates  of  deposit; 
76  A.  S.  R.  46,  48,  51,  on  certificates  of  deposit  as  promissory  notes  and  their 
negotiability;  15  L.R.A.  387,  on  maturity  of  certificate  of  deposit;  46  L.R.A. 
809,  on  rights  of  holder  of  certificate  of  deposit  transferred  after  maturity. 

Distinguished  in  Birch  v.  Fisher,  51  Mich.  36,  16  N.  W.  220,  holding  that  one 
purchasing  demand  certificate  of  deposit  thirty-one  days  after  its  issuance  takes 
free  from  prior  equities. 

Disapproved  in  Gutch  v.  Fosdick,  48  N.  J.  Eq.  353,  27  A.  S.  R.  473,  22  Atl. 
590,  holding  that  demand  certificate  of  deposit  cannot  be  sued  on  before  demand 
is  actually  made. 

Running  of  statute  of  limitations  ugainst  certificates  of  deposit. 
Cited  in  Mereness  v.  First  Nat.  Bank,  112  Iowa,  11,  84  A.  S.  R.  318,  51  LJLA 
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410,  83  N.  W.  711;  Curran  v.  Witter,  68  Wis.  16,  60  A.  R.  827,  31  N.  W.  706,— 
holding  that  limitations  run  against  banker's  certificate  of  deposit  from  time  of 
its  issuance;  Mitchell  v.  Easton,  37  Minn.  335,  33  N.  W.  910,  holding  that 
demand  certificates  of  deposit  become  stale  and  outlawed  unless  collected  within 
limitation  period;  Lusk  v.  Stoughton  State  Bank,  135  Wis.  311,  115  N.  W.  813, 
holding  statute  as  to  limitations  inapplicable  to  certificates  of  deposit. 

Cited  in  note  in  29  L.R^.(N.S.)  686,  as  to  when  statute  begins  to  run  on 
certificate  of  deposit.  ^ 

When  limitations  begin  to  run  where  demand  is  required. 

Cited  in  Thomas  v.  Pacific  Beach  Co.  115  Cal.  136,  46  Pac.  899,  holding  that 
plaintiff  cannot  extend  limitation  period  by  failing  to  make  a  demand,  necessary 
to  perfect  his  right  of  action;  Campbell  v.  Roe,  32  Neb.  345,  49  N.  W.  452,  to 
point  that  limitations  begin  to  run  against  note  payable  on  demand,  from  its 
date;  Smith  t.  I  jams,  70  Hun,  155,  24  N.  Y.  Supp.  202,  to  point  that  where  note 
is  payable  shortly  after  demand,  statute  begins  to  run  after  expiration  of  rea- 
sonable time  within  which  demand  should  have  been  made. 

Cited  in  reference  note  in  15  A.  S.  R.  89,  as  to  when  statute  of  limitations 
begins  to  run  on  demand  note. 

Cited  in  note  in  136  Am.  St.  Rep.  487,  on  limitation  of  actions  on  obligations 
payable  on  or  after  demand. 

S4  AM.  REP.  616,  TEMPIjE  ▼.  SUBfNER,  51  MISS.  IS. 
Who  must  procure  license  on  occupation. 

Cited  in  Troy  v.  Harris,  102  Mo.  App.  51,  76  S.  W.  662,  to  point  that  licenses 
to  carry  on  occupations  must  be  taken  out  and  paid  for  by  person  engaging  in 
occupation. 

Cited  in  notes  in  2  L.R.A.  284,  on  municipal  taxation  of  occupations;  3  L.RJL 
705,  on  license  to  hawkers  and  peddlers;  7  L.R.A.  667,  on  hawkers  and  peddlers 
as  subject  to  state  license. 

24  AM.  REP.  617,  MEYXSl  ▼.  MORGAN,  51  MISS.  SI. 
Ratification  of  agent's  unauthorized  acts. 

Cited  in  Comer  v.  Way,  107  Ala.  300,  54  A.  S.  R.  93,  19  So.  966;  Allen  ▼. 
McAllister  80  Wash.  440,  81  Pac.  927,— holding  that  principal  ratifies  agent's 
unauthorized  sale  by  not  disapproving  it  within  reasonable  time;  Charlotte  Oil 
k  Fertilizer  Co.  v.  Hartog,  29  C.  C.  A.  66,  42  U.  S.  App.  716,  85  Fed.  150,  holding 
same;  Cotton  v.  Hiller,  52  Miss.  7,  holding  that  where  principal  promptly  disap- 
proves agent's  unauthorized  sale  and  notifies  him  that  he  will  hold  him  re- 
sponsible, he  may  do  so;  Adams  v.  Smith,  19  Nev.  259,  9  Pac.  337,  holding  evi- 
dence sufficient  to  establish  case  of  ratification  by  principal  of  agent's  act;  Gaff- 
ney  v.  Megrath,  23  Wash.  476,  63  Pac.  520,  holding  that  client  ratifies  attorney's 
unauthorized  acceptance  of  property  in  satisfaction  of  judgment  by  subse- 
quently suing  him  for  property's  value. 

Cited  in  reference  note  in  7  A.  S.  R.  54,  on  ratification  by  principal  of  agent's 
unauthorized  acts. 

Cited  in  note  in  58  A.  D.  160,  on  ratification  by  principal  of  unauthorized 
sale  by  factor. 

Am.   Rep.  VoL   XVI.— 36. 
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24   AM.  BEP.   622,   TUTTI/E;  ▼.  EVERETT,   51   MISS.   27. 
Bl^ht  to  recover  taxes  illegally  collected. 

Cited  in  Magnolia  v.  Sbarman,  46  Ark.  368,  holding  that  one  may  reoover 
illegal  tax  paid  town  under  threats  and  compulBion;  Vicksburg  v.  Butler,  56 
Miss.  72,  holding  same  where  tax  was  paid  city  upon  collector's  threat  to  dose 
plaintiff's  shop. 

Cited  in  reference  note  in  26  A.  S.  R.  295,  as  to  when  payment  of  taxes  is 
involuntary  and  amount  paid  recoverable. 

Cited  in  notes  in  45  A.  D.  164,  on  recovery  of  illegal  taxes  paid  under  protest; 
94  A.  S.  R.  428,  on  general  prerequisites  to  recovery  back  of  taxes  paid;  11 
L.R.A.(N.S.)  1105,  on  right  to  recover  money  paid  for  illegal  taxes  after  it 
has  been  paid  over  or  distributed;  26  A.  R.  624;  21  L.  ed.  U.  S.  63, — as  to  whea 
taxes  illegally  assessed  may  be  recovered  back. 
Bight  of  shipper  to  have  excessive  freight  charges  returned  him. 

Cited  in  Mobile  &  M.  R.  Co.  v.  Steiner,  61  Ala.  559,  holding  that  shipper, 
paying  illegal  freight  charges  rather  than  forego  carrier's  services,  may  recover 
same;  West  Virginia  Transp.  Co.  v.  Sweetzer,  25  W.  Va.  434,  holding  that  shipper 
may  recover  excessive  freight  charges  demanded  by  only  railroad  available  to 
him. 
When  void  statute  and  assessments  under  It  may  he  validated. 

Cited  in  Hawkins  v.  Mangum,  78  Miss.  97,  28  So.  872,  holding  a  void  statute 
and  assessments  under  it  not  validated  by  certain  other  statute. 

24  AM.  REP.  624,  8HATTUCK  ▼.  STATE,  51  MISS.  60. 
Review  of  decision  of  other  court  In  contempt  proceedings. 

Cited  in  Cooper  v.  People,  13  Colo.  337,  6  L.RJL.  430,  22  Pac.  790,  to  point 
that  in  contempt  proceedings  one  court  should  not  judge  jurisdiction  of  another 
of  co-ordinate  authority  and  dignity. 

Cited  in  notes  in  26  A.  R.  472;  2  A.  S.  R.  862;  22  A.  S.  R.  417,--on  right  to 
appeal  or  writ  of  error  from  adjudication  of  contempt;  12  A.  D.  185;  11  A. 
S.  R.  256;  22  L.  ed.  U.  S.  355;  15  E.  R.  C.  158,— on  right  to  review  judgment  in 
contempt  proceedings;  22  A.  S.  R.  422,  423,  on  relief  by  habeas  corpus  from 
contempt. 
Right  of  one  charged  with  contempt  to  notice. 

Cited  in  note  in  10  L.R.A.(N.S.)  1101,  on  right  of  one  charged  with  contempt 
to  notice  and  hearing.   . 
Power  of  courts  to  punish  for  contempt. 

Cited  in  notes  in  12  A.  D.  182,  on  limitation  of  power  to  punish  for  contempts, 
where  court  is  not  of  record;  36  L.RJL  255,  on  legislative  power  to  abridge 
power  of  courts  to  punish  for  contempt. 

24  AM.   REP.   626,   CRAWFORD  ▼.   SOUTHERN  R.  ASSO.   51   MISS. 

222. 
liiahlllty  of  carrier  receiving  goods  marked  for  point  heyond  its  line. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Bryant,  36  Ind.  App.  340,  75 
N.  E.  829;  Dunbar  v.  Port  Royal  &  A.  R.  Co.  36  S.  C.  110,  31  A.  S.  R.  860, 
15  S.  £.  357, — to  point  that  carrier  receiving  goods  marked  for  point  beyond  its 
line  does  not  contract  for  their  safe  delivery  to  point  of  destination;  Berg  v. 
Atchison,  T.  &  S.  F.  R.  Co.  30  Kan.  561,  2  Pac.  639,  upon  same  point. 

Cited  in  notes  in  7  A.  D.  314;  42  A.  R.  667;  36  A.  R.  762;  2  A.  S.  R.  62,  326,— 
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on  liability  of  carrier  for  loss  or  injury  of  goods  beyond  its  own  line;  13  L^A. 
34;  21  L.  ed.  U.  8.  298;  31  L.R.A.(N.8.)  7,  14,  31,  39,  42,— on  liabiUty  of  connect- 
ing carrier  for  loss  befond  own  line;  72  A.  D.  236,  on  liability  of  carrier  under 
American  rule  for  goods  consigned  to  point  beyond  its  line;  106  A.  S.  R.  605, 
on  liability  of  an  initial  carrier  for  torts  or  negligence  of  connecting  lines  in 
absence  of  special  contract. 

S4  AM.  REP.  482,  COIiLINS  ▼.  COIXINS,  51  MISS.  Sll. 
Alteration  of  written  Instrumenta. 

Cited  in  Nortbrup  v.  Piza,  43  App.  Div.  284,  60  N.  Y.  Supp.  363  (dissenting 
opinion),  upon  point  that  assent  to  alteration  precludes  either  party  from 
impugning  legality  of  altered  instrument;  Martin  v.  Buffalo,  121  N.  C.  34,  27 
S.  E.  995,  holding  deed  not  invalidated  by  filling  in  of  blanks  with  consent  of 
parties. 

Cited  in  note  in  86  A.  S.  R.  102,  on  by  whom  unauthorized  alterations  of  writ- 
ten instruments  nuide. 

24  AM.  KEP.  640,  WALL  ▼.  STATE,  51  MISS.  S9«.  ^ 

Severance  of  defendants  on  criminal  prosecntion. 

Cited  in  Malone  ▼.  State,  77  Miss.  812,  26  So.  968,  holding  that  at  common 
law  trial  court  could  sever  the  defendants  for  trial  at  its  discretion. 

24  AM.  REP.  444,  PERKINS  ▼.  GIBSON,  51  BHSS.  •••. 
Who  may  enforce  vendor's  lien. 

Cited  in  Logwood  v.  Robertson,  62  Ala.  523,  holding  that  vendor's  lien  exists 
in  favor  of  original  vendee  though  hitter's  vendee  takes  title  directly  from 
original  vendor;  Moore  v.  Lackey,  53  Miss.  85,  holding  that  equity  regards  sub- 
stance rather  than  form  in  determining  whether  vendor's  lien  exists;  Rutland 
V.  Brister,  53  Miss.  683,  holding  that  one,  who  though  not  owner,  stands  in« 
relation  of  vendor  to  purchaser,  may  enforce  vendor's  lien;  Kelly  v.  Ruble,  IB 
Or.  75,  4  Pac.  593  (dissenting  opinion),  on  right  of  apparent  stranger  to  set  up* 
vendor's  lien;  James  v.  Burbridge,  33  W.  Va.  272,  10  S.  £.  396,  to  point  that 
purchase-money  lien  may  be  reserved  in  favor  of  third  persons  by  express  pro- 
visions of  the  deed. 
Assignability  of  vendor's  lien. 

Cited  in  note  in  13  L.R.A.  188,  on  assignability  of  vendor's  lien. 
Effect  of  taking  vendor's  note  on  vendor's  lien. 

Cited  in  reference  note  in  7  A.  S.  R.  63,  on  effect  of  taking  vendee's  note  for 
purchase  money. 

S4  AM.  REP.  458,  JONES  v.  STATE,  51  MISS.  718. 
Practice  of  asking  accused  If  he  has  anything  to  say  before  prononnciniT 
of  sentence. 

Cited  in  State  v.  Askins,  33  La.  Ann.  1253,  holding  that  in  cases  not  capital 
accused  need  not  be  asked  if  he  has  an3rthing  to  say  why  sentence  should  not 
be  pronounced;  Hodge  v.  State,  29  Fla.  500,  10  So.  556,  holding  that  record  need 
not  show  that  such  question  was  asked. 
Sofllclency  of  Indictment. 

Cited  in  Mountjoy  v.  State,  78  Ind.  172,  holding  that  where  from  face  of  affi- 
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davit  or  indictment  it  appears  that  property  is  personalty  it  need  not  be  al- 
leged that  it  is  such;  Whitman  v.  State,  17  Neb.  224,  22  N.  W.  459,  holding 
that  indictment  need  not  charge  offense  in  exact  words  of  statute. 

Cited  in  note  in  04  A.  D.  253,  as  to  when  crime  may  be  charged  in  language 
of  statute. 

24  AM.  REP.  ••!,  MARTIN  t.  DIX,   52  MISS.   5S. 
Changing  of  boundaries  of  municipalities. 

Cited  in  Santa  Rosa  v.  Coulter,  58  Cal.  537,  sustaining  statute  extending 
city's  limits  to  take  in  farming  lands;  Denver  v.  Coulehau,  20  Colo.  471,  27 
L.R.A.  751,  39  Pac.  425,  holding  that  legislature  cannot  extend  limits  of  spe- 
cially chartered  town  by  adding  thereto  noncontiguous  lands;  WooWerton 
y.  Albany,  152  Ind.  77,  52  N.  E.  455,  to  point  that  creation,  enlarging  and  con- 
traction of  boundaries  of  municipalities  are  legislative  functions  and  may  be 
exercised  against  remonstrance  of  those  interested;  Vandriss  v.  Hill,  58  Kan. 
611,  50  Pac.  872,  to  point  that  where  one  municipality  is  merged  into  another, 
latter  will,  unless  it  is  otherwise  provided,  be  entitled  to  all  property  and  be 
answerable  for  all  debts  of  former;  Glaspell  v.  Jamestown,  11  N.  D.  86,  88 
N.  W.  1028,  holding  statute  authorizing  courts  to  exclude  territory  from  cor- 
porate limits  of  town,  void  as  vesting  legislative  power  in  courts;  Davis  v. 
Point  Pleasant,  32  W.  Va.  289,  9  S.  £.  228,  holding  that  town  may  be  em- 
powered by  statute  to  extend  its  corporate  limits  and  include  farming  lands 
and  to  impose  city  taxes  thereon. 

Cited  in  reference  note  in  59  A.  S.  R.  392,  on  annexation  to,  or  consolidation 
of,  municipal  corporations. 

Cited  in  notes  in  25  L.R.A.  755,  on  physical  characteristics  necessary  to 
municipal  organization;  27  L.R.A.  743,  on  annexation  of  territory  to  munici- 
pality as  taking  property  without  compensation  or  due  process  of  law;  44  L. 
ed.  U.  6.  393,  on  annexation  of  rural  lands     to  municipalities. 

Disapproved  in  Vestal  v.  Little  Rock,  54  Ark.  321,  11  L.R.A.  778,  15  S.  W. 
891,  denying  city  right  to  extend  its  limits  to  include  farming  lands  which 
would  in  no  wise  be  benefited  thereby. 
Right  to  subject  farming  lands  within  city  to  city  taxes. 

Cited  in  Mendenhall  v.  Burton,  42  Kan.  570,  22  Pac  558,  holding  that  un- 
platted tract  of  land  within  city  is  subject  to  city  taxes  though  portion  of  it 
is  used  for  agricultural  purposes;  Atherton  v.  Essex  Junction,  83  Vt.  218,  27 
L.R.A.(N.S.)  701,  74  Atl.  1118,  holding  that  farm  lands  within  village  may  be 
taxed  for  maintenance  of  water  and   lighting  systems. 

Cited  in  note  in  34  L.R.A.  196,  on  validity  of  municipal  taxation  of  farm- 
ing lands  vnthin  corporate  limits. 
Power  of  court  over  legislative  action. 

Cited  in  O'Reilly  v.  Holt,  4  Woods,  645,  Fed.  Cas.  No.  10,563,  sustaining  stat- 
ute levying  uniform  tax  per  acre  for  levee  purposes  and  providing  for  summary 
sale  of  lands  upon  which  it  was  not  paid;  Carson  v.  St.  Francis  Levee  Dist 
59  Ark.  513,  27  S.  W.  590,  to  point  that  courts  are  to  inquire,  not  what  the 
law  ought  to  be,  but  what  it  is;  State  Tax-Law  Cases,  54  Mich.  350,  20  N.  W. 
493,  to  point  that  courts  cannot  run  race  of  opinions  upon  points  of  right, 
reason  and  expediency  with  legislature;  Henry  v.  State,  87  Miss.  1,  39  So.  856, 
to  point  that  courts  cannot  declare  statutes  void  because  they  are  morally 
wrong  or  practically  unjust. 
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Taxation  as  exercise  of  eminent  domain. 

Cited  in  Austin  v.  Nalle,  102  Tex.  536,  120  S.  W.  996,  holding  that  street  as- 
sessment is  not  exercise  of  power  of  eminent  domain. 
Legislative  power  over  mnnicipalities. 

Cited  in  reference  note  in  40  A.  S.  R.  127,  on  legislative  power  over  munici- 
pal  corporations. 

S4  AM.  RSP.  668,  HOIiliT  SPRINGS  SAV.  A  INS.  CO.  ▼.  MARSHALIi 

COUNTY,  52  MISS.  Sai. 
Frauds  upon  taxing  laws. 

Cited  in  Shotwell  v.  Moore,  129  U.  S.  590,  32  L.  ed.  827,  9  Sup.  Ct.  Rep. 
362,  holding  that  one  cannot  defraud  state  tax  laws  by  temporarily  converting 
general  bank  deposit  into  greenbacks;  Re  People's  Bank,  203  111.  300,  67  N. 
E.  777,  holding  that  funds  temporarily  invested  in  United  States  bonds  to 
avoid  taxation  may  be  taxed;  Durham  v.  State,  6  Xnd.  App.  23,  32  N.  E.  104, 
holding  that  one  cannot  avoid  taxation  by  making  temporary  change  in  prop- 
erty's form;  Sisler  v.  Foster,  72  Ohio  St.  437,  74  N.  E.  639,  holding  that  where 
owner  of  notes  places  title  in  another  in  trust  to  avoid  taxation  equity  will 
not  enjoin  auditor  from  placing  same  on  tax  lists. 
Taxation  of  capital  stock. 

Cited  in  notes  in  57  L.R.A.  54,  on  taxes  on  capital  stock  as  franchise  taxes} 
58  LJt.A.  519,  on  what  capital  stock  of  corporations  is  as  a  subject  of  taxa- 
tion; 60  L.R.A.  67,  on  incorporation  and  exemption  acts  as  grants  constituting 
contracts  as  to  taxation;  58  L.R.A.  569,  on  United  States  bonds  as  taxable 
elements  and  determining  factors  in  taxation  of  capital  stock  of  corporations. 
Taxation  of  U.  S.  bonds. 

Cited  in  note  in  57   L.R.A.  57,  on  interference  with   Federal   agencies  and 
burdens  on  Federal  grants  by  taxation  on  United  States  bonds. 
Constmctlon  of  exemptions  from  taxation. 

Cited  in  note  in  1  L.R.A.  245,  on  construction  of  exemptions  from  taxation. 

24   AM.  REP.    674,   GERMANIA  F.   INS.   CO.   ▼.  FRANCIS,   52   BaSS. 

457. 
Removal  of  case  to  Federal  court. 

Cited  in  Knahtta  v.  Oregon  Short  Line  A  U.  N.  R.  Co.  21  Or.  136,  27  Pac. 
91;  Kleiber  v.  McManus,  66  Tex.  48,  17  S.  W.  249, — ^holding  that  refusal  of 
Federal  court  to  receive  removed  case  revests  state  court  with  power  to  proceed 
as  if  no  interruption  occurred;  Ex  parte  State,  71  Ala.  363,  holding  discontin- 
uance not  worked  by  failure  of  state  court  to  proceed  until  Federal  court 
made  order  of  remandment;  Jackson  v.  Alabama  G.  S.  R.  Co.  58  Miss.  648, 
holding  that  order  of  state  court  permitting  removal  to  Federal  court  is 
not  final  judgment  from  which  appeal  lies;  Seeligson  v.  Texas  Transp.  Co.  70 
Tex.  198,  7  S.  W.  708,  holding  that  state  court  may  proceed  with  case  where 
after  its  removal  Federal  court  enters  order  of  dismissal  for  want  of  jurisdic- 
tion; Parker  v.  Clarkson,  39  W.  Va.  184,  19  S.  E.  431,  to  point  that  on  Federal 
eourf s  remanding  case  jurisdiction  of  state  court  reattaches  ipso  facto. 
What  operates  as  a  discontinnance. 

Cited  in  Moore  y.  Hoskins,  66  Miss.  493,  6  So.  500,  holding  that  entry  of  void 
judgment  does  not  operate  as  a  discontinuance;  Berkson  Bros.  v.  Coen,  71  Miss. 


Digitized  by 


Google 


24  AM.  BEP.l  NOTES  ON  AMERICAN  REPORTS.  566 

650,  16  So.  204,  holding  that  plaintiff  cannot,  after  procuring  judgment  by  de- 
fkult,  without  summoning  defendant  and  permitting  case  to  go  off  docket, 
subsequent^  summon  ilefendant  and  treat  case  as  if  pending;  Abraham  v.  Levy, 
18  C.  C.  A.  469,  80  U.  S.  App.  713,  72  Fed.  124,  holding  that  court  may  take 
case  under  advisement  and  enter  judgment  at  succeeding  term. 

S4  AM.  RSP.  677,  DICKSON  ▼.  WRIGHT,  52  MISS.  685. 
Right  of  attorney  to  delegate  his  anthority. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Wright,  47  Tex.  Civ.  App.  468,  107  S.  W. 
77;  Hendry  v.  Benlisa,  37  Fla.  609,  84  L.R.A.  283,  20  So.  800,— holding  that 
attorney  cannot  authorize  clerk  of  court  to  accept  payment  of  judgment. 

Cited  in  notes  in  76  A.  D.  256,  on  attorney's  power  to  delegate  authority; 
132  Am.  St.  Rep.  160,  on  implied  authority  of  attorney  in  conducting  litigation. 
Effect  of  payment  to  agent. 

Cited  in  reference  note  in  17  A.  S.  R.  648,  on  effect  of  payment  to  agent. 

24  AM.  REP.  682,  EVERMAN  ▼.  ROBB,  52  MISS.  ^BZ. 
Mortgages  or   sale  of  after-acquired   property,   or  of  property  not  in 
esse. 

Cited  in  Webster  v.  Nichols,  104  111.  1(0,  to  point  that  where  property  not 
then  in  esse  is  mortgaged  lien  attaches  in  equity  upon  its  being  acquired; 
Sawyer  v.  Long,  86  Me.  541,  30  Atl.  Ill,  to  point  that  where  after  acquired 
property  is  mortgaged  lien  arises  in  equity  upon  its  being  acquired;  Davis  v. 
Marx,  55  Miss.  376,  holding  that,  within  proper  limitations,  property  not  in 
esse  or  not  then  owned  by  debtor  may  be  mortgaged;  Harman  v.  Hoskins,  56 
Miss.  142,  on  right  of  debtor  to  encumber  future  acquisitions  to  secure  his 
creditors;  Bacot  v.  Vamado,  01  Miss.  825,  47  So.  113,  holding  that  husband 
and  wife  may  execute  mortgage  on  after  acquired  homestead  so  as  to  bind  it 
when  it  comes  into  existence. 

Cited  in  notes  in  46  A.  D.  713,  714,  on  mortgage  of  after  acquired  property 
and  of  property  having  only  potential  existence;  76  A.  D.  726,  on  right  to  mort- 
gage thing  in  which  mortgagor  has  potential  interest;  30  A.  R.  64,  on  mortgage 
of  property  not  in  existence;  100  A.  S.  R.  516,  on  mode  of  construing  and  giving 
effect  to  mortgage  of  property  to  be  subsequently  acquired;  10  E.  R.  C.  477,  on 
validity  of  sale  of  property  to  be  subsequently  acquired. 
«  Unplanted  crops. 

Cited  in  McCown  y.  Mayer,  65  Miss.  537,  5  So.  98,  holding  that  owner  of  land 
may  sell  or  mortgage  crop  to  be  afterwards  planted  thereon;  Richardson  v. 
Washington  &  C.  Bros.  88  Tex.  330,  31  S.  W.  614,  holding  that  where  contract 
contemplates  raising  of  crops  lien  of  contract  will,  in  equity,  attach  to  crop  when 
raised;  Dupree  v.  McClanahan,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  314, 
holding  that  mortgage  on  unplanted  crops  attaches  as  valid  lien  when  crop  is 
planted  and  comes  into  existence;  Brockenbrough  v.  Brockenbrough,  31  Gratt. 
580,  to  same  point. 

Cited  in  reference  notes  in  27  A.  R.  563,  on  assignability  of  crop  not  yet 
sown;  0  A.  S.  R.  206,  on  passing  of  no  title  on  sale  of  crops  to  be  raised. 

Cited  in  notes  in  81  A.  S.  R.  44,  on  mortgage  of  crops  growing  or  to  be  grown ; 
100  A.  S.  R.  520,  on  validity  and  operation  of  mortgage  on  unplanted  crop: 
5  E.  R.  C.  137;  22  L.  ed.  U.  S.  183,— on  mortgage  on  crops  to  be  planted;  23 
L.R.A.  460,  on  sale  or  mortgage  of  future  crops  raised  on   leased   land;    23 
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LJLA.   455,  on  potential   interests  on  sale  or  mortgage  of  future  crops;    23 
L.R^.   475,  on  special  state  doctrines  and  laws  as  to  sale  or  mort£^ige  of 
future  crops. 
~  Necessity  for  deflnlteness  in  terms  of. 

Cited  in  Calhoun  ▼.  Memphis  &  P.  R.  Co.  2  Flipp.  442,  Fed.  Cas.  No.  2,309, 
holding  that  after  acquired  lands,  not  used  in  connection  with  railroad,  can- 
not pass  under  general  mortgage  of  road  itself;  Wright  v.  Voorhees,  131  Iowa, 
408,  117  A.  8.  R.  429,  108  N.  W.  768,  9  A.  A  E.  Ann.  Cas.  1149,  holding  mort- 
gage  to  secure  future  debts  or  to  cover  after  acquired  property  will  not  secure 
debts  or  cover  property  not  originally  in  contemplation  of  parties;  Williams 
V.  Crook,  63  Miss.  9,  holding  provision  in  deed  of  trust  purporting  to  convey 
all  property  which  grantor  might  acquire  by  purchase  or  otherwise,  void  as  to 
third  persons  because  of  uncertainty;  Fidelity  &  D.  Co.  v.  B.  F.  Sturtevant  Co. 
86  Miss.  609,  109  A.  S.  B.  716,  38  So.  783,  holding  certain  terms  of  deed  of 
trust  not  sufficiently  definite  and  particular  to  cover  after  acquired  property. 
Validity  of  assignments  of  expectancies. 

Cited  in  Price  v.  Morning  Star  Min.  Co.  83  Mo.  App.  470,  holding  that  as- 
signment of  undeclared  dividends  is  valid  in  equity. 
«Of  wages. 

Cited  in  Hax  v.  Acme  Cement  Plaster  Co.  82  Mo.  App.  447,  holding  that  as- 
signment of  wages  expected  to  be  earned  under  existing  contract  is  valid  in 
equity;  Edwards  v.  Peterson,  80  Me.  367,  6  A.  S.  B.  207,  14  Atl.  936,  holding 
same  where  wages  were  expected  to  be  earned  in  specified  employment  but 
not  under  existing  employment  or  contract;  Bodijkeit  v.  Andrews,  74  Ohio 
St.  104,  6  L.B.A.(N.S.)  664,  77  N.  E.  747,  6  A.  &  E.  Ann.  Cas.  761,  holding  as- 
signment of  wages  to  be  earned  in  future  under  existing  employment,  valid. 
Validity  of  provision  of  lease  securing  lien  npon  crops  for  rent. 

Cited   in   Fijavary   v.   Broesch,   62   Iowa,   88,   36  A.   B.   261,   2   N.   W.   963, 
holding  provision  in  lease  making  rent  a  lien  upon  crops  and  stock  on  leased 
premises,  valid  and  enforceable. 
Nature  of  title  of  mortgage  after  breach  of  condition. 

Cited  in  Illinois  C.  B.  Co.  v.  Hawkins,  66  M)ss.  200,  3  So.  210,  to  point  that 
after  breach  of  condition  of  chattel  mortgage,  mortgagee  is,  in  law,  consid- 
ered owner. 

Admissibility  of  parol  evidence  to  prove  alteration  of  written  instm- 
ment. 

Cited  in  Bumette  v.  Young,  107  Va.  184,  67  S.  E.  641,  12  A.  &  E.  Ann.  Cas. 
982,  admitting  parol  evidence  to  show  that  after  paper  was  executed,  delivered 
and  recorded,  a  seal  was  added  both  on  the  original  and  on  the  record. 
Enforcement  of  equitable  liens. 

Cited  in  note  in  4  L.B.A.  249,  on  enforcement  of  equitable  liens. 

24  AM.  REP.  689,  NEW  ORI/EANS,  ST.  li.  A  C.  R.  Co.  ▼.  BURKE,  5S 

MISS.   200. 
Inability  of  carriers. 

Cited  in  Brooks  v.  Old  Colony  B.  Co.  168  Mass.  164,  46  N.  E.  666,  holding 
railroad  not  liable  to  one  injured  by  runaway  horse  while  upon  platform  await- 
ing train;  Kuhlen  v.  Boston  &  N.  Street  B.  Co.  193  Mass.  341,  118  A.  S.  B. 
616,  7  L.B.A.(N.S.)   729,  79  N.  E.  815,  holding  carrier- liable  to  passenger  in- 
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jured  in  usual  crush  at  station;  Woas  v.  St.  Louis  Transit  Co.  198  Mo.  664, 
7  L.R.A.(N.S.)  231,  96  S.  W.  1017,  8  A.  A  E.  Ann,  Cas.  684,  holding  carrier 
not  liable  where  passenger  was  struck  by  missile  thrown  by  person  in  street, 
though  motorman  failed  to  stop  oar  upon  seeing  him  making  violent  motions 
towards  it;  Exton  v.  Central  R.  Co.  62  N.  J.  L.  7,  66  L.R.A.  608,  42  Atl.  486, 
holding  railroad  liable  where  passenger  was  struck  while  on  station  grounds 
by  cabmen,  engaged  in  sport. 

Cited  in  notes  in  43  A.  D.  363,  on  liability  of  carrier  of  passengers  for 
negligent  management  of  vehicles;  22  L.R.A.(N.S.)  106;  66  LJIA..  713,  724,— 
on  carrier's  liability  for  assault  upon  passenger  by  strikers,  mob,  or  third 
persons. 

Distinguished  in  Batton  v.  South  A  North  Ala.  R.  Co.  77  Ala.  691,  64  A.  R. 
80,  holding  carrier  not  bound  to  keep  on  hand  at  station  police  force  to  pro- 
tect passengers  from  strangers. 
«To  passenger  injured  by  tort  of  fellow-passenger. 

Cited  in  King  v.  Ohio  ft  M.  R  Co.  22  Fed.  413,  holding  carrier  liable  where 
drunken  passenger  shot  fellow  passenger;  Wright  v.  Chicago,  B.  ft  Q.  R.  Co. 
4  Colo.  App.  102,  36  Pac.  196,  holding  that  carrier  must  use  utmost  care  to 
protect  passenger  from  assaults  of  fellow  passengers;  Texas  ft  P.  R.  Co.  v. 
Johnson,  2  Tex.  App.  Civ.  Cas.  (Willson)  164;  Daniel  v.  Petersburg  R.  Co. 
117  N.  C.  692,  4  L.R.A.(N.S.)  486,  23  S.  E.  327;  SUte  v.  Perry,  120  N.  C.  680, 
26  S.  E.  1008  (dissenting  opinion);  Britton  v.  Atlanta  ft  C.  Air  Line  R.  Co. 
88  N.  C.  636,  43  A.  R  749,— holding  same;  Holly  v.  Atlanta  Street  R.  Co.  61 
Qa.  216,  34  A.  R.  97,  sustaining  action  by  passenger  injured  by  riotous 
fighting  among  other  passengers;  Chicago,  R.  I.  ft  P.  R  Co.  v.  Barrett,  16  111. 
App.  17,  to  point  that  carrier  must  use  due  care  to  protect  passenger  from 
assaults  of  other  passengers  or  strangers;  Indianapolis  Street  R.  Co.  v.  Daw- 
son, 31  Ind.  App.  606,  68  N.  E.  909,  to  point  that  trainmen  must  exert  forces 
at  their  disposal  to  prevent  injury  to  passengers  by  others  fighting  in  train; 
Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  ▼.  Richardson,  40  Ind.  App.  603,  82  N.  K 
636,  holding  carrier  liable  where  brakeman  negligently  permitted  one  passenger 
to  shoot  another;  Kinney  v.  Louisville  ft  N.  R.  Co.  99  Ky.  69,  34  S.  W.  1066, 
holding  carrier  not  responsible  for  conduct  of  drunken  passenger  where  its 
employees  acted  with  due  discretion;  Sira  v.  Wabash  R.  Co.  116  Mo.  127,  37 
A.  S.  R.  386,  21  S.  W.  906,  holding  carrier  not  liable  where  passenger  was 
wrongfully  compelled  to  leave  train  and  was  ravished  by  another  passenger 
who  left  train  at  same  time;  Franklin  v.  Atlanta  ft  C.  Air  Line  R.  Co.  74  S. 
C.  332,  64  S.  K  678  (dissenting  opinion),  on  duty  of  carrier  to  keep  watch 
over  passengers  to  prevent  them  from  injuring  one  another;  West  Memphis 
Packet  Co.  v.  White,  99  Tenn.  266,  38  L.R.A.  427,  41  S.  W.  683,  holding  that 
carrier  must  use  utmost  diligence  to  protect  passenger  from  injuries  from  an- 
other passenger's  careless  use  of  loaded  gun;  Spohn  v.  Missouri  P.  R.  Co.  87 
Mo.  74,  holding  carrier  liable  for  injury  to  passenger  jumping  from  train  to 
escape  threatened  violence  of  other  passenger. 

Cited  in  notes  in  41  A.  D.  482;  6  A.  S.  R.  736;  16  L.R.A.  627;  32  A.  S.  R. 
90,  92,  94, — on  liability  of  carrier  for  assault  on  passenger  by  fellow  pas- 
senger. 

Distinguished  in  Connell  v.  Chesapeake  ft  O.  R.  Co.  93  Va.  44,  67  A.  S.  R 
786,  32  L.R.A.  792,  24  S.  E.  467,  holding  carrier  not  liable  for  murder  of  pas- 
senger, while  asleep  in  .sleeping  car,  by  unknown  person. 
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Criticized  in  Royston  v.  Illinois  C.  R.  Co.  67  Miss.  376,  7  So.  320,  holding 
carrier  not  liable  to  passenger  suddenly  assaulted  by  fellow  passenger  while 
conductor  was  absent  attending  to  his  duties;  Illinois  C.  R.  Co.  y.  Minor,  69 
Miss.  710,  16  L.R.A.  627,  11  So.  101,  holding  that  carrier  must  protect  passen- 
ger from  unprovoked  assaults  of  fellow  passengers  which  may  be  anticipated 
and  prevented. 
~To  passenger  injured  by  tort  of  its  servant. 

Cited  in  Lampkin  v.  Louisville  &  N.  R.  Co.  106  Ala.  287,  17  So.  448,  holding 
carrier  liable  for  assault  committed  upon  passenger  by  brakeman;  Chicago  & 
Si.  R.  Co.  V.  Flexman,  103  111.  546,  42  A.  R.  33,  holding  same  where  brakeman^ 
upon  passenger's  accusing  him  of  stealing  his  watch,  struck  him  in  face  with 
lantern;  Seawell  v.  Carolina  C.  R.  Co.  133  N.  C.  616,  46  S.  E.  860,  holding 
railroad  liable  to  prospective  passenger  assaulted  at  station  by  mob  encour- 
aged by  railroad's  employees;  Krantz  v.  Rio  Grande  Western  R.  Co.  12  Utah, 
104,  30  L.R.A.  297,  41  Pac.  717,  holding  railroad  liable  for  injury  to  person 
in  station  caused  by  employee  aided  by  strangers,  where  ticket  agent  made  no 
effort  to  prevent  injury. 

Cited  in  note  in  28  A.   R.   113,  on  railroad's  liability  for  employee's  un- 
lawful acta  toward  passengers. 
—  To  trespassers. 

Cited  in  note  in  41  A.  R.  341,  on  liability  of  carrier  to  trespasser  for  torts  of 
its  servants. 

Distinguished  in  Alabama  G.  S.  R.  Co.  v.  Harris,  71  Miss.  74,  14  So.  263, 
holding  railroad  not  liable  for  assault  committed  on  trespasser  by  its  porter. 
Hlght  to  exemplary  damages  as  matter  of  right. 

Cited  in  Carson  v.  Smith,  133  Mo.  606,  34  S.  W.  866;  Kenyon  v.  Cameron,  17 
R.  I.  122,  20  Atl.  233,— holding  it  error  to  instruct  that  plaintiff  is  "en- 
titled" to  exemplary  damages;  Bosch  v.  Miller,  136  Mo.  App.  482,  118  S  W. 
306;  Nicholson  v.  Rogers,  129  Mo.  136,  31  S.  W.  260,— holding  it  reversJblc 
«rror  to  charge  that  jury  must  allow  punitory  damages;  Mayer  v.  Duke,  72 
*rex.  446,  10  S.  W.  665,  holding  it  proper  for  court  to  instruct  jury  to  give  ex- 
emplary damages  if  they  find  facts  entitling  plaintiff  thereto;  Robinson  v. 
Superior  Rapid  Transit  R.  Co.  94  Wis.  346,  69  A.  S.  R.  896,  34  L.R.A.  206,, 
68  N.  W.  961,  holding  that  exemplary  damages  cannot  be  claimed  as  matter 
of  law. 

Cited  in  notes  in  62  A.  D.  381,  383,  as  to  necessity  of  authorization  or  rati- 
iication  by  principal  or  master  of  act  of  agent  or  servant  to  hold  him  liable  in 
exemplary  damages;  62  A.  D.  387,  on  retention  of  servant  as  evidence  of  rati- 
iicaiion  of  wrongful  act  warranting  imposition  of  exemplary  damages;  69  A.  S. 
R.  604,  on  liability  of  railroad  companies  for  exemplary  damages. 
"What  constitutes  reversible  error. 

Cited  in  Gibson  v.  State,  59  Miss.  341;  Krantz  v.  Rio  Grande  Western  R.  Co. 
12  Utah,  104,  30  L.R.A.  297,  41  Pac.  717, — refusing  to  set  aside  correct  verdict 
because  of  errors  occuring  during  trial. 
NeoeMlty  for  separate  seal  for  each  signer  of  bond. 

Cited  in  Citizens'  Bldg.  Asso.  v.  Cummings,  46  Ohio  St.  664,  16  N.  E.  841, 
holding  that  there  need  not  be  separate  seals  for  each  signer  of  bond. 

Cited  in  note  in  6  L.R.A.  279,  on  validity  of  execution  of  bond  of  indemnity 
by  several  with  one  seaL 
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Distinguished  in  State  v.  Martin,  56  Miss.  108,  upon  point  that  each  obligor 
in  bond  need  not  have  separate  seaL 
Estoppel  as  to  parties  to  bond. 

Cited  in  State  v.  Harney,  67  Miss.  863,  holding  that  sureties  who,  after  al- 
teration of  bond,  appear  before  chancery  clerk  and  sign  affidavit  of  insolvency  as 
^'sureties  on  within  bond"  cannot  deny  that  altered  bond  is  their  bond. 

34  AM.  REP.  eOQ,  JOHNSTON  ▼.  WALIiACE,  6S  MISS.  SSI. 
Conclusiveness  of  certificates  of  acknowledgments. 

Cited  in  Firsi  Nat.  Bank  v.  Glenn,  10  Idaho,  224,  109  A.  S.  R.  204,  77  Pac 
623,  holding  that  notary  who  has  taken  acknowledgment  to  mortgage  cannot, 
on  foreclosure,  impeach  it;  Homoeopathic  Mut.  L.  Ins.  Co.  v.  Marshall,  32  N.  J. 
£q.  103;  Meyer  v.  Qossett,  38  Ark.  377, — holding  certificate  of  acknowledgment 
conclusive  in  favor  of  bona  fide  purchaser  in  absence  of  fraud  or  imposition; 
American  Freehold  Land  Mortg.  Co.  v.  James,  105  Ala.  347,  16  So.  887,  deny- 
ing right  to  impeach  certificate  of  acknowledgment  by  parol  evidence  that  offi- 
cer did  not  ask  grantors  to  acknowledge;  People's  Gas  Co.  v.  Fletcher,  81  Kan. 
76,  —  L.R.A.(N.S.)  — ,  105  Pac.  34,  holding  that  certificate  of  acknowledgment 
may  be  impeached  by  proof  that  party  did  not  appear  before  officer. 

Cited  in  reference  notes  in  2  A.  S.  R.  559,  on  conclusiveness  of  acknowledg- 
ment of  deed;  40  A.  S.  R.  89,  on  admissibility  of  parol  evidence  to  impeach  cer- 
tificate of  adcnowledgment. 
<— By  married  woman. 

Cited  in  Willis  v.  Gattnmn,  53  Miss.  721,  holding  acknowledgment  which  fails 
to  show  privy  examination  of  married  woman  cannot  be  contradicted  by  parol; 
Hits  V.  Jenks,  123  U.  S.  297,  31  L.  ed.  156,  8  Sup.  Ct.  Rep.  143;  Council  BlufiTs 
Sav.  Bank  v.  Smith,  59  Neb.  90,  80  A.  S.  R.  669,  80  N.  W.  270;  Crum  v.  Brown, 
63  Miss:  495, — holding  that  married  woman  cannot  impeach,  except  for  fraud, 
complete  acknowledgment  of  deed  duly  certified  before  proper  officer;  Shear  v. 
Robinson,  18  Fla.  379,  denying  right  of  married  woman  to  show  by  the  parol 
evidence  of  herself  and  husband  that  acknowledgment  was  not  private  and 
apart  from  husband;  Mather  v.  Jarel,  33  Fed.  366,  holding  that  justice's  cer- 
tificate of  acknowledgment  cannot  be  impeached  by  evidence  of  married  woman 
that  she  was  present  and  saw  justice  sign  her  name  and  certificate  without  dis- 
senting therefrom;  Grider  v.  American  Freehold  Land  Mortg.  Co.  99  Ala.  281, 
42  A.  S.  R.  58,  12  So.  775;  Le  Mesnager  v.  Hamilton,  101  Cal.  535,  40  A.  S.  R. 
81,  35  Pac.  1054, — sustaining  right  to  show  by  parol  evidence  of  married  woman 
that  she  never  appeared  before  the  officer  and  acknowledged  deed;  Wheelock 
Y.  Cavitt,  91  Tex.  679,  66  A.  S.  R.  920,  45  S.  W.  796,  holding  married  woman 
not  estopped  to  recover  land  on  proof  that  she  never  appeared  before  officer 
and  acknowledged  deed;  Downing  v.  Blair,  75  Ala.  216,  excluding  evidence  by 
officer  before  whom  acknowledgment  was  taken  that,  l^  mistake,  he  did  not 
•examine  wife  separate  and  apart  from  husband;  Pickens  v.  Knisely,  29  W. 
Va.  1,  11  S.  E.  932,  holding  testimony  of  justice,  before  whom  married  woman's 
acknowledgment  was  taken,  admissible  to  show  she  never  acknowledged,  not- 
withstanding his  certificate;  Johnson  v.  Van  Velsor,  43  Mich.  208,  5  N.  W. 
265,  refusing  to  allow  duly  acknowledged  deed  of  married  woman  to  bs  im- 
peached by  simple  oath  of  woman  that  she  did  not  acknowledge  it  when  eon- 
troverted  by  testimony  of  notary;  Springfield  Engine  &  Thresher  Co.  v.  Dono- 
van, 147  Mo.  622,  49  S.  W.  500,  denying  right  of  married  woman  to  impeadi  her 
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acknowledgment  on  ground  of  duress  by  husband  where  knowledge  was  not 
brought  home  to  other  party  to  instrument;  Ford  v.  Osborne,  45  Ohio  St.  1, 
12  N.  E.  526  (dissenting  opinion),  majority  holding  married  woman  bound  to 
establish  by  clear  and  convincing  proof  fact  that  certificate  of  acknowledgment 
of  her  deed  is  false;  Hart  v.  Sanderson,  18  Fla.  103,  denying  that  answer  sets 
up  good  defense  -  which  all^pes  married  woman  did  not  voluntarily  execute 
•deed  which  she  admits  she  executed. 

Cited  in  reference  note  in  25  A.  R.  524,  on  conclusiveness  of  certificate  of 
wife's  acknowledgment. 
.SnlRclency  of  certificate  of  acknowledgment  by  married  woman. 

Cited  in  Harmon  v.  Magee,  57  Wis.  410,  holding  deed  not  invalidated  because 
'Certificate  to  acknowledgment  by  married  woman  was  signed  by  officer  subse- 
•quent  to  record;  Kenneday  v.  Price,  67  Miss.  771,  declaring  hypercritical  an  ob- 
jection that  certificate  shows  that  wife  was  examined  separately  but  does  not. 
indicate  that  she  acknowledged  separately. 

Cited  in  reference  note  in  26  A.  R.  267,  on  sufficiency  of  married  woman's  ac- 
knowledgment. 
3fature  of  act  of  taking  acknowledgment. 

Cited  in  Horbach  v.  Tyrrell,  48  Neb.  514,  37  L.R.A.  434,  67  N.  W.  485,  hold- 
ing act  of  officer  in  taking  acknowledgment  of  grantor  to  conveyance  minia- 
terial. 

Who  may  take  acknowledgment. 

Cited  in  Holden  v.  Brimage,  72  Miss.  228,  18  So.  383,  holding  that  deed  of 
trust  cannot  be  acknowledged  before  the  trustee;  Wasson  v.  Connor,  54  Miss. 
351,  holding  that  grantee  in  deed  cannot  take  acknowledgment  of  grantor 
•since  he  acts  in  judicial  capacity. 

Cited  in  note  in  58  A.  S.  R.  708,  on  relationship  or  interest  disqualifying 
-officer  from  taking  acknowledgment. 

-94  AM.  REP.  70S,  POIiLARD  ▼.  STATE,  5S  MISS.  410. 
Bnrden  of  proof  in  criminal  prosecutions. 

Cited  in  Cunningham  v.  State,  56  Miss.  269,  31  A.  R.  360,  holding  that 
where  accused's  sanity  is  put  in  issue  state  must  prove  him  sane  beyond  reason- 
able doubt  arising  out  of  all  the  evidence;  Bishop  v.  State,  62  Miss.  289,  to 
point  that  accused  need  not  prove  anything  necessary  to  his  defense  to  satis- 
faction of  jury;  Lamar  v.  State,  63  Miss.  265,  holding  that  jury  must  acquit 
if  evidence  leaves  reasonable  doubt  as  to  whether  accused  honestly  believed 
'facts  to  exist  which  would  justify  killing. 

Cited  in  reference  note  in  83  A.  D.  239,  on  duty  of  jury  to  acquit  if  reasonable 
^oubt  exists  of  sanity  of  accused. 
^  As  to  alibi. 

Cited  in  Wisdom  v.  People,  11  Cok>.  170,  17  Pac.  519;  Adams  v.  State,  28 
Tla.  511,  10  So.  106, — ^holding  that  evidence  of  alibi  is  sufficient  if  it  raises 
reasonable  doubt  as  to  accused's  presence;  McNamara  v.  People,  24  Colo.  61, 
48  Pac.  541;  State  v.  Taylor,  118  Mo.  163,  24  S.  W.  449,— holding  that  jury 
must  acquit  if  evidence  of  alibi  raises  reasonable  doubt  as  to  accused's  guilt; 
Glover  v.  United  States,  77  C.  C.  A.  450,  147  Fed.  426,  8  A.  &  E.  Ann.  Cas. 
1184,  holding  that  burden  of  proof  remains  with  prosecution,  even  where  de- 
fense of  alibi  is  made;  McAnally  v.  State,  74  Ala.  9,  holding  that  accused 
need  not  account  for  so  much  of  time  of  transaction  as  to  render  his  guilt 
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impossible;  Albritton  v.  State,  94  Ala.  76,  10  So.  426,  holding  that  accused  need 
not  affirmatively  prove  that  his  presence  at  scene  of  crime  was  impossible; 
Blankenship  y.  State,  55  Ark.  244,  18  S.  W.  54,  holding  tnat  jury  must  acquit 
if  evidence  of  alibi,  considered  in  connection  with  other  evidence,  raises  reason- 
able  doubt;  Coleman  v.  Territory,  5  Okla.  201,  47  Pac.  1079,  to  same  point; 
Kent  V.  People,  8  Colo.  563,  9  Pac.  852,  holding  that  prosecution  must  establish 
accused's  presence  beyond  reasonable  doubt;  Landis  v.  State,  70  Ga.  651,  48  A 
R.  588,  holding  that  evidence  to  support  alibi  need  not  of  itself  be  sufficiently 
strong  to  convince  jury  beyond  reasonable  doubt  of  truth  of  alibi;  Dawson  v. 
State,  62  Miss.  241,  holding  that  accused  need  not  prove  alibi  to  satisfaction  of 
jury;  Henry  v.  State,  51  Neb.  149,  66  A.  S.  R.  450,  70  N.  W.  924,  holding  that 
defense  of  alibi  need  not  cover  entire  period  within  which  offense  might  pos- 
sibly have  been  committed;  State  v.  Thornton,  10  S.  D.  349,  41  L.R.A.  530,. 
73  N.  W.  196   (dissenting  opinion),  as  to  burden  of  proof  in  proving  alibL 

Cited  in  reference  note  in  31  A.  S.  R.  893,  on  sufficiency  of  evidence  to  estal^ 
lish  alibi. 

Cited  in  notes  in  41  L.R.A.  639,  on  consideration  of  the  evidence  in  deter- 
mining the  question  of  alibi;  41  L.R.A.  642,  on  time  covered  by  proof  of  alibi. 

S4  AM.  REP.  708,  TEAT  ▼.  STATE,  6S  MISS.  4S9. 
Discharge  of  Jury  In  criminal  case. 

Cited  in  Whitten  v.  State,  61  Miss.  717,  holding  expiration  of  term  insufficient 
cause  for  discharging  jury  where,  by  statute,  court  "may  proceed"  until  trial 
is  concluded. 

Cited  in  notes  in  12  A.  D.  647,  on  disagreement  of  jury  as  ground  for  dis- 
charge; 12  A.  D.  548,  on  expiration  of  term  before  verdict  as  discharge  of  jury. 
-^As  an  acquittal. 

Cited  in  Helm  v.  State,  66  Miss.  637,  6  So.  322;  State  v.  Turpin,  54  Or.  367, 
103  Pac.  438;  Schrieber  v.  Clapp,  13  Okla.  216,  74  Pac.  316,— holding  that  dis- 
charge of  jury  without  sufficient  cause  before  verdict  operates  as  acquittal; 
Allen  V.  State,  52  Fla.  1,  120  A.  S.  R.  188,  41  So.  593,  10  A.  &  E.  Ann.  Cas. 
1085,  holding  same,  where  jury  are  discharged  because  of  absence  of  witnesses. 
When  several  offenses  may  be  involTcd  In  one  transaction. 

Cited  in  People  v.  Bentley,  77  CaL  7,  11  A.  S.  R.  225,  18  Pac.  799,  holding 
prosecution  for  one  offense  not  barred  by  prior  conviction  for  another  so  closely 
related  in  point  of  time  as  to  prevent  separation  of  evidence;  State  v.  Caddy, 
16  S.  D.  167,  91  A.  S.  R.  666,  87  N.  W.  927,  to  same  point;  People  v.  Majors, 
65  Cal.  138,  52  A.  R.  295,  3  Pac.  697,  holding  that  where  two  persons  are 
killed  by  same  act  conviction  for  killing  of  one  does  not  bar  prosecution  for 
killing  of  other;  Mann  v.  Com.  118  Ky.  67,  111  A.  S.  R.  289,  80  S.  W.  438, 
holding  that  where  persons  break  into  house  to  steal,  and  they  shoot  owner  on 
his  awakening,  conviction  for  shooting  does  not  bar  prosecution  for  burglary; 
Jones  V.  State,  66  Miss.  380,  14  A.  S.  R.  570,  6  So.  231,  holding  acquittal  for 
assault  committed  on  one  person  does  not  bar  prosecution  for  assault  committed 
on  another  in  same  altercation;  State  v.  Magone,  33  Or.  570,  66  Pac.  648,  hold- 
ing that  two  offenses  are  not  made  one,  because  evidence  which  proves  the  one 
also  proves  the  other;  Taylor  v.  State,  41  Tex.  Crim.  Rep.  664,  66  S.  W.  961, 
to  point  that  one  may  commit  different  offenses  upon  different  persons  in  one 
transaction  and  be  separately  punished  for  each;  Augustine  v.  State,  41  Tex. 
Crim.  Rep.  59,  96  A.  S.  R.  766,  62  S.  W.  77,  holding  that  if  killing  of  two 
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persons  is  by  distinct  and  separate  acts,  though  part  of  same  transaction,  ac- 
•quittal  for  killing  of  one  does  not  bar  prosecution  for  killing  of  other;  Jones 
v.  State,  61  Ark.  88,  32  S.  W.  81,  holding  that  under  such  circumstances  con- 
viction for  killing  of  one  does  not  bar  prosecution  for  killing  of  other;  Hurst 
Y.  State,  86  Ala.  604,  11  A.  S.  R.  79,  6  So.  120,  holding  that  conviction  for 
Aiding  escape  of  prisoner  charged  with  misdemeanor  is  bar  to  indictment  for 
^ding  prisoner  charged  with  felonj. 

Cited  in  notes  in  14  A.  S.  R.  572;  11  A.  S.  R.  228,— on  former  acquittal  or 
'Conviction  as  defense;  41  A.  R.  475,  as  to  whether  criminal  acts  of  similar 
nature  done  simultaneously  or  nearly  so  constitute  independent  crimes;  21 
A.  D.  505,  on  definition  of  term  "in  jeopardy;"  92  A.  S.  R.  121,  on  plea  of 
former  jeopardy  in  case  of  assault  or  killing  of  other  persons;  31  L.R.A.(N.S.) 
721,  on  right  to  convict  for  several  offenses  growing  out  of  same  facts;  21 
L.  ed.  U.  S.  873,  on  what  constitutes  former  jeopardy. 
Riffbt  to  charge  separate  offenses  in  one  indictment. 

Cited  in  Hill  v.  State,  72  Miss.  527,  17  So.  376,  holding  it  bad  practice  to 
<!harge,  even  in  different  counts,  distinct  offenses  of  same  general  character 
and  committed  at  different  times;  State  v.  Rees,  76  Miss.  436,  22  So.  829, 
sustaining  demurrer  to  indictment  charging  in  different  counts  two  distinct 
ielonies  punishable  differently. 
«-  In  one  count. 

Cited  in  State  ▼.  Walker,  88  Miss.  592,  41  So.  8,  holding  that  separate  and 
•distinct  felonies  cannot  be  charged  in  same  count;  Peck  v.  State,  54  Tex.  Crim. 
Rep.  81,  111  S.  W.  1019,  16  A.  &  £.  Ann.  Cas.  583,  holding  that  indictment 
•charging  that  defendant  took  two  bales  of  cotton  from  two  different  owners 
is  not  duplicitous. 
When  prosecution  may  be  put  to  its  election  between  different  counts. 

Cited  in  Burges  v.  State,  81  Miss.  482,  33  So.  499,  holding  that  state  may, 
before  introduction  of  evidence,  be  required  to  elect  whether  it  will  proceed 
<m  count  charging  making  of  counterfeit  coin  or  on  count  charging  uttering 
thereof. 

Cited  in  note  in  61  A.  D.  552,  on  discretion  of  court  as  to  whether  prose- 
•eutor  must  elect  between  counts  of  indictment. 
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Doctrine  of  de  facto  officer  applied  to  questions  of  salary. 

Cited  in  Schloss  v.  Hewlett,  81  Ala.  266,  1  So.  263,  on  right  of  de  facto  officer 
to  recover  fees  attaching  to  office;  Waterman  v.  Chicago  k  I.  R.  Co.  139  III. 
«58,  32  A.  8.  R.  228,  16  L.ILA.  418,  29  N.  E.  689  (affirming  34  III.  App.  268), 
holding  that  one,  acting  as  president  of  corporation  under  election  by  board 
of  directors,  which  was  not  even  de  facto  board,  cannot  recover  salary;  Phelon 
V.  Granville,  140  Mass.  386,  5  N.  E.  269,  holding  that  de  facto  tax  collector 
^cannot  recover  compensation  for  his  services  in  collecting  taxes;  Sheridan  v. 
«t.  Louis,  183  Mo.  25,  81  S.  W.  1082,  2  A.  &  E.  Ann.  Cas.  480,  holding  de  facto 
legislator  not  entitled  to  salary  attaching  to  office ;  Rasmussen  v.  Carbon  County, 
^  Wyo.  277,  45  L.R.A.  295,  56  Pac.  1098,  holding  payment  to  de  facto  officer, 
no  defense  to  de  jure  officer's  action  for  salary  where  latter  is  guilty  of  no 
neglect;  State  ex  rel.  Worrell  v.  Carr,  129  Ind.  44,  28  A.  S.  R.  163,  13  L.RA.. 
177,  28  N.  E.  88,  holding  same,  where  de  facto  officer  attempted  to  hold  on 
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after  qualification  of  de  jure  officer;  Eubank  v.  Montgomery  Ck>mity»  127  Ky. 
261,  128  A.  S.  R.  340,  106  S.  W.  418,  16  A.  &  E.  Ann.  Gas.  483,  holding  that 
de  facto  officer,  knowing  that  his  right  is  disputed,  is  not  entitled  to  pay. 

Cited  in  reference  note  in  10  A.  S.  R.  284,  on  right  of  officer  de  jure  to 
salary  when  officer  de  facto  held  possession  of  office. 

Cited  in  notes  in  10  A.  D.  60;  27  A.  R.  171, — on  payment  of  salary  to  de 
facto  officer. 

Distinguished  in  Cousins  v.  Manchester,  67  N.  H.  220,  38  AtL  724,  holding 
that  de  facto  fireman  may  claim  wages  earned  by  him  and  not  claimed  by  any 
other  person;  Selby  v.  Portland,  14  Or.  243,  68  A.  R.  307,  12  Pac  377,  holding; 
that  one  removed  from  office  cannot  sue  for  subsequently  accruing  salary  until, 
in  direct  proceeding,  he  is  declared  entitled  to  office,  and  incumbent^  a  usurper. 

24  AM.  RE3P.   710,  OTTUMWA  WOOIiEN  HHjL  GO.  ▼.  HAWIiET,   44 

IOWA,    57. 
What  are  llztares. 

Cited  in  Powers  v.  Harris,  68  Ala.  400,  holding  that  lumber  out  of  which 
house  is  constructed  is  presumably  part  of  freehold;  Ward  ▼.  Earl,  86  IlL 
App.  636;  Fletcher  v.  Kelly,  88  Iowa,  476,  21  L.RJL  347,  66  N.  W.  474,— 
holding  that  intention  of  party  making  annexation  determines  to  great  extent 
whether  or  not  thing  is  fixture;  Johnson  v.  Mosher,  82  Iowa,  20,  47  N.  W.  006, 
holding  same  with  respect  to  shelving  and  counters,  necessary  to  use  of  prem- 
ises as  store;  Neilson  v.  Iowa  Eastern  R.  Co.  61  Iowa,  184,  33  A.  R.  124,  1 
N.  W.  434,  holding  that  railroad  rolling  stock  cannot  be  regarded  as  realty; 
Thomson  v.  Smith,  111  Iowa,  718,  82  A.  S.  R.  641,  60  L.R.A.  780,  83  N.  W. 
780,  holding  that  wagon  scales  set  on  stone  foundation  and  evidently  intended 
to  remain  permanently  where  located  are  fixtures;  West  v.  Farmers'  Mut.  Ins. 
Co.  117  Iowa,  147,  00  N.  W.  623,  holding  furnace  and  hot-water  boiler,  part 
of  realty;  Rahm  v.  Domayer,  137  Iowa,  18,  16  L.R.A.(N.S.)  727,  114  N.  W. 
646,  holding  that  unattached  building  material  intended  for  use  in  competing 
building  pass  with  deed  of  realty;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan,  42 
Kan.  23,  16  A.  S.  R.  471,  4  L.R.A.  284,  21  Pac.  800,  holding  that  pump  and 
boiler  which  railroad  mistakenly  places  on  another's  land  does  not  become  part 
thereof;  Cary  Hardware  C6.  v.  McCarty,  10  Colo.  App.  200,  60  Pac.  744,  holding 
that  matte  pots,  forehearth,  and  truax  ore  cars  are  fixtures. 

Cited  in  reference  notes  in  30  A.  S.  R.  402,  on  what  are  fixtures;  30  A.  S.  R. 
172,  on  test  of  fixtures;  18  A.  8.  R.  007,  on  fixtures  between  vendor  and  vendee; 
31  A.  S.  R.  623;  1  A.  8.  R.  370,— on  what  are  fixtures  as  between  mortgagor 
and  mortgagee. 

Cited  in  notes  in  17  A.  D.  601,  on  what  are  fixtures  when  erected  by  owner 
of  freehold;   8  L.R.A.  200,  on  rolling  stock  of  railroads  as  personalty. 
~  Machinery. 

Cited  as  leading  case  in  Neufelder  v.  Third  Street  &  Suburban  R.  Co.  23 
Wash.  470,  83  A.  S.  R.  831,  63  L.R.A.  600,  63  Pac.  107,  holding  that  ordinary 
machinery  fastened  to  building  by  bolts  and  screws  merely  to  steady  it  does 
not  pass  to  mortgagee  of  building;  Washington  Nat.  Bank  ▼.  Smith,  16  Wash. 
160,  46  Pac.  736,  holding  same. 

Cited  in  Equitable  Guarantee  A  T.  Co.  v.  Knowles,  8  DeL  Ch.  106,  67  At!. 
061;  Seedhouse  v.  Broward,  34  Fla.  600,  16  So.  426,— holding  that  intention 
with  whieh  owners  attach  machinery   is  of  chief  importance  in  determining 
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whether  or  not  it  becomes  part  of  realty;  Calumet  Iron  &  Steel  Co.  v.  Lathrop, 
36  IlL  App.  249,  holding  that  machinery  placed  in  factory  and  necesaary  to  its 
operation  and  connected  with  motive  power  of  plant,  passes  with  realty;  Fifield 
V.  Farmers'  Nat.  Bank,  148  III.  163,  30  A.  S.  R.  166,  35  N.  E.  802,  holding 
same;  White  v.  Cincinnati,  R.  &  M.  R.  Co.  34  Ind.  App.  287,  71  N.  E.  276, 
holding  that  machinery  becomes  fixture  when  placed  in  mill  on  owner's  land 
with  intention  that  it  shall  remain  there,  it  being  essential  to  use  made  of  land; 
Nordyke  v.  Hawkeye  Woolen  Mills  Co.  63  Iowa,  621,  6  N.  W.  693,  to  point 
that  machinery  placed  in  mill  and  used  for  purpose  to  which  adapted  becomes 
part  of  realty;  Stillman  v.  Flenniken,  68  Iowa,  450,  43  A.  R.  120,  10  N.  W. 
842,  holding  that  smutter,  loaned  to  owners  of  grist  mill  and  placed  therein 
in  usual  manner,  passes  to  purchaser  of  mill  at  judicial  sale;  State  Security 
Bank  v.  Hoskins,  130  Iowa,  339,  8  L.R.A.(N.S.)  376,  106  N.  W.  764,  holding 
gasolene  engine  placed  on  stone  foundation  in  permanent  building  on  farm  for 
operating  machinery  and  grinding  feed  for  stock,  a  part  of  realty;  Cook  v. 
Condon,  6  Kan.  App.  674,  61  Pac.  587,  holding  that  mortgage  covers  all  things 
used  in  factory  and  forming  part  of  machinery  necessary  in  process  of  manu- 
facture; Hopewell  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  619,  16  A.  S.  R. 
236,  6  L.R.A.  249,  23  N.  E.  327,  holding  heavy  machinery  intended  for  permanent 
use  in  mill,  a  part  of  realty;  Great  Western  Mfg.  Co.  v.  Bathgate,  15  Okla. 
87,  79  Pac.  903,  holding  that  lien  of  mortgage  attaches  to  machinery  subse- 
quently placed  in  mill  and  adapted  thereto;  Taylor  v.  Collins,  51  Wis.  123, 
8  N.  W.  22,  holding  that  whole  of  certain  machinery  and  attachments,  fixtures. 

Doubted  in  Rogers  v.  Prattville  Mfg.  Co.  No.  1,  81  Ala.  483,  60  A.  R.  171, 
1  So.  643,  holding  that  mere  use  of  machinery  in  mill,  in  connection  with  busi- 
ness thereof,  does  not  make  it  part  of  realty. 
What  will  pass  as  "appurtenant"  to  land. 

Cited  in  Newport  Illuminating  Co.  v.  Tax  Assessors,  1&  R.  I.  632,  36  L.R.A. 
266,  36  AtL  426,  to  point  that  only  such  things  as  belong  to  land  and  are 
part  thereof  pass  as  "appurtenances;"  Sherrick  v.  Cotter,  28  Wash.  25,  92  A. 
S.  R.  821,  68  Pac.  172,  holding  that  hop  press,  capable  of  being  removed,  does 
not  pass  as  "appurtenant"' to  premises  in  connection  with  which  it  was  used. 

Cited  in  notes  in   81   A.   S.   R.   764,  on  appurtenances;    15  L.R.A.   654,   on 
corporeal  appurtenances  to  realty. 
What  easements  pass  by  Implication. 

Cited  in  Tyson  v.  Ranney,  89  Wis.  518,  61  N.  W.  663,  holding  that  only  such 
rights  and  easements  as  are  directly  necessary  to  proper  enjoyment  of  granted 
estate  pass  by  implication. 

24  AM.  RSP.  7SS,  REIFSNTDEai  v.  UEB,  44  IOWA,  101. 
Right  to  subject  to  civil  process  property  taken   from  persons  under 
arrest. 

Cited  in  Ex  parte  Hum,  92  Ala.  102,  26  A.  S.  R.  23,  13  L.ILA..  120,  9  So. 
515,  holding  that  officer  may  be  garnished  for  money  properly  taken  from  debtor 
while  under  arrest;  Commercial  Exch.  Bank  v.  McLeod,  65  Iowa,  666,  64  A.  R. 
36,  19  N.  W.  329,  holding  that  money  and  jewelry  taken  by  jailor  from  person 
of  prisoner  and  in  no  way  connected  with  his  crime  cannot  be  attached;  Holker 
V.  Hennessey,  141  Mo.  527,  64  A.  S.  R.  624,  39  L.R.A.  165,  42  S.  W.  1090, 
holding  property  taken  from  prisoner  under  arrest  not  subject  to  garnishment. 
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Cited  in  reference  note  in  25  A.  S.  R.  34,  on  validity  of  attachment  of  property 
taken  from  prisoner  by  officer. 
Rights  of  officer  over  person  and  property  of  one  under  his  custody. 

Cited  in  United  States  v.  Wilson,  163  Fed.  338,  to  point  that  prosecuting 
officer  may  seize  and  retain  for  use  as  evidence,  property  found  upon  prisoner's 
person  or  in  his  immediate  possession;  State  ex  rel.  Bruns  v.  Clausmeier,  154 
Ind.  699,  77  A.  S.  R.  511,  50  L.R^.  73,  57  N.  E.  541,  holding  that  sheriff 
may  take  photograph  and  measurements  of  person  committed  to  his  custody 
for  safe-keeping;  State  v.  Height,  117  Iowa,  650,  94  A.  S.  R.  323,  59  L.ILA. 
437,  91  N.  W.  935,  to  point  that  officer  having  prisoner  in  custody  may  summar- 
ily seize  certain  classes  of  property;  State  v.  Sheridan,  121  Iowa,  164,  96  N.  W. 
730,  to  point  that  evidence  obtained  by  search  of  defendant's  house  under  un- 
lawful search  warrant  is  inadmissible. 

Cited  in  notes  in  136  Am.  St.  Rep.  156,  on  admissibility  of  evidence  wrongfully 
obtained;  18  L.R.A.(N.S.)  254,  on  right  of  officer  in  executing  criminal  process 
to  take  possession  of  evidentiary  articles. 

24  AM.  REP.   7S5,  HOWE  MACH.  CO.  T.  BRTSON,  44  IOWA,   159. 
What  damages  are  remote  and  specnlatlTe. 

Cited  in  Mt.  Hope  Cemetery  Asso.  v.  Weidenmann,  139  111.  67,  28  N.  E.  834, 
holding  that  one  suing  for  breach  of  contract  of  employment  before  it  expires 
is  limited  to  damages  sustained  to  time  of  suit;  Roberts  v.  Minneapolis  Thresh- 
ing Mach.  Co.  8  S.  D.  579,  59  A.  S.  R.  777,  67  N.  W.  607,  holding  that  to 
entitle  one  to  more  than  nominal  damages,  actual  detriment  must  be  shown 
by  competent  evidence  and  with  reasonable  certainty. 
•^Ijoss  of  profits. 

Cited  in  Howard  v.  Stillwell  &  B.  Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147, 
11  Sup.  Ct.  Rep.  500,  holding  that  anticipated  profits  resulting  from  grinding 
wheat  into  flour  and  selling  same  cannot  be  recovered  for  delay  in  erecting 
mill  machinery;  Wilson  Sewing  Mach.  Co.  v.  Sloan,  50  Iowa,  367,  holding  that 
value  of  sales  agency  contract  as  based  on  probable  profits  cannot  be  recovered 
in  action  for  its  breach;  Alexander  v.  Bishop,  59  Iowa,  572,  13  N.  W.  714, 
holding  that  measure  of  damages  in  action  for  withholding  leased  property  is  its 
fair  rental  value;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thomas,  70  Kan.  409,  78  Pac 
861,  disallowing  claim  based  on  prospective  profits  which  were  speculative  and 
remote;  Williams  v.  Island  City  Mill  Co.  25  Or.  573,  37  Pac  49,  holding  that 
expected  profits  cannot  be  recovered  in  action  for  delay  in  repairing  mill;  Allis 
V.  McLean,  48  Mich.  428,  12  N.  W.  640,  holding  same;  Livingston  v.  Exum, 
19  S.  C.  223,  holding  that  profits  which  are  uncertain  and  remote  cannot  be 
claimed  as  damages;  Sterling  Organ  Co.  v.  House,  25  W.  Va.  64,  on  right  to  re- 
cover possible  profits  in  action  for  breach  of  contract;  Choctaw,  O.  &  G.  R.  Co. 
V.  Jacobs,  15  Okla.  493,  82  Pac.  502,  holding  that  loss  of  commissions  because 
of  delay  in  delivering  freight  are  not  recoverable. 

Cited  in  notes  in  42  A.  R.  462;  60  A.  R.  488, — on  loss  of  profits  as  damages; 
52  L.RJI..  225,  on  remoteness,  contingency,  and  uncertainty  of  profits  on  breach 
by  vendor  as  applied  to  cases  of  purchase  to  reselL 

Distinguished  in  Taft  v.  Tiede,  55  Iowa,  370,  7  N.  W.  617,  holding  that 
where  through  defendant's  failure  to  purchase  material  for  use  in  factory, 
it  remains  idle,  its  estimated  profits  are  recoverable;  Gibson  v.  Fischer,  68 
Iowa,  29,  25  N.  W.  914,  holding  profits  recoverable  as  damages  in  action  of 
tort  for  injury  to  mill;   Hichhorn  v.  Bradley,  117  Iowa,   130,  90  N.  W.  592, 
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holding  in  action  for  breach  of  sales  agency  contract  that  profits  as  based  on 
amount  of  sales  made  in  same  territory  from  time  of  breach  to  time  of  suit 
are  recoverable. 

Doubted  in  Emerson  v.  Pacific  Coast  t  N.  Packing  Co.  96  Minn.  1,  113  A. 
S.  R.  603,  1  L.R.A.(N.S.)  446,  104  N.  W.  673,  6  A.  A  E.  Ann.  Cas.  973,  holding 
that  such  profits  as  are  proximate  result  of  breach  of  sales  agency  contract 
are  recoverable. 

Disapproved  in  Port  Blakely  Mill  Co.  v.  Sharkey,  42  C.  0.  A.  329,  102  Fed. 
269,  holding  that  plaintiff  in  action  for  delay  in  delivering  horse's  may  recover 
what  he  might  have  earned  with  them;  Wakeman  v.  Wheeler  k  W.  Mfg.  Co. 
101  N.  Y.  206,  64  A.  R.  676,  4  N.  E.  264,  holding  that  prospective  profits, 
which  were  certain  of  realization  but  for  defendant's  default,  may  be  recovered 
though  they  be  uncertain  in  amount;  Cranmer  v.  Kohn,  7  S.  D.  247,  64  N.  W. 
126,  holding  that  salesman  working  on  commission  basis  cannot  in  action  for 
wrongful  discharge  testify  as  to  value  of  his  monthly  services  generally  as  a 
salesman. 

24  AM.  REP.   740,  BUZICK  ▼.  BUZICK,  44  IOWA,  S59. 
Xature  of  right  of  dower. 

Cited  in  Stroup  v.  Stroup,  140  Ind.  179,  27  L.R.A.  623,  39  N.  E.  864,  holding 
that  husband  cannot  defeat  wife's  dower  rights  by  having  lands  purchased  by 
him  colorably  conveyed  to  another;  Poole  v.  Burnham,  106  Iowa,  620,  76  N.  W. 
474,  to  point  that  right  of  dower  constitutes  interest  in  husband's  property; 
Busenbark  v.  Busenbark,  33  Kan.  672,  7  Pac.  246,  holding  that  wife  may  main- 
tain action  to  prevent  husband's  fraudulent  alienation  of  lands  in  which  she 
has  inchoate  interest;  Flynn  v.  Flynn,  171  Mass.  312,  68  A.  S.  R.  427,  42 
L.R.A.  98,  60  N.  £.  660,  holding  that  wife  can  claim  no  rights  in  money  re- 
ceived for  husband's  land  taken  by  right  of  eminent  domain;  Oore  v.  Townsend, 
106  N.  C.  228,  8  L.RJ^.  443,  11  S.  E.  160,  to  point  that  inchoate  right  of  dower 
has  many  incidents  of  property;  such  as  a  present  computable  value;  Shell  v. 
Duncan,  31  S.  C.  647,  6  L.R.A.  821,  10  S.  E.  330,  to  point  that  inchoate  right 
of  dower  is  such  a  right  of  property  as  will  support  action  to  protect  it. 

Cited  in  note  in  39  A.  S.  R.  36,  on  modes  by  which  dower  is  set  apart  to 
widow. 

Distinguished  in  Beck  v.  Beck,  64  Iowa,  166,  19  N.  W.  876,  holding  that 
wife  who  voluntarily  joined  in  husband's  deed  cannot  claim  dower  righta  in 
land  purchased  by  him  with  proceeds  of  sale  and  conveyed  to  son.        * 
—  Running  of  limitations  against. 

Cited  in  Lucas  v.  Whitacre,  121  Iowa,  261,  96  N.  W.  776,  holding  that  title 
by  adverse  possession  against  husband  does  rot  affect  wife's  inchoate  right  of 
dower. 

Distinguished  in  Hurleman  v.  Hazlett,  66  Iowa,  266,  7  N.  W.  600,  holding 
that  husband's  right  of  dower  cannot  be  barred  by  limitations  during  lifetime 
of  wife;  Lucas  v.  White,  120  Iowa,  736,  98  A.  S.  R.  380,  95  N.  W.  209,  holding 
that  limitations  do  not  run  against  wife's  inchoate  right  of  dower  until  hus- 
band's death;  Wallace  v.  Wallace,  337  Iowa,  169,  114  N.  W.  913,  holding 
that  limitations  do  not  run  against  dower  interest  of  wife  in  lands  secretly 
conveyed  by  husband  in  contemplation  of  marriage,  until  husband's  death. 
Am.   Rep.   Vol.    XVI.— 37. 
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14  AM.  REP.  746,  RICHARDS  T.  IOWA  HOMIilSTBAD  CO.  44  IOWA, 
S04. 

Breach  of  warrantlefl  in  deeds  of  oonTeyaiioe. 

Cited  in  Snell  ▼.  Iowa  Homestead  Co.  69  Iowa,  701,  13  N.  W.  848,  holding 
that  where  nothing  is  paid  for  outstanding  title  on^y  nominal  damages  may  be 
recovered  in  action  for  breach  of  warranty;  Castor  v.  Dufur,  133  Iowa,  635, 
111  N.  W.  43,  holding  that  where  one  receives  preferential  rights  through 
deeds  to  him  and  thus  obtains  patent  from  government  he  is  estopped  in  action 
for  breach  of  warranty  to  say  he  received  nothing  under  his  deeds;  Cain  v. 
Fisher,  67  W.  Va.  492,  60  S.  E.  752,  holding  that  special  warranty  is  broken 
where  after  conveyance  property  is  sold  for  taxes  previously  charged  against 
grantor. 

94  AM.  REP.  748,  McKINUEY  T.  OHICAOO  A  N.  W.  R.  OO.  44  IOWA, 

S14. 
liiabilitj  of  master  for  torts  of  servant. 

Cited  in  Baxter  v.  Chicago,  R.  I.  A  P.  R.  Co.  87  Iowa,  488,  64  N.  W.  360, 
holding  that  master  is  responsible  for  servant's  n^ligent  discharge  of  a  duty 
assigned  him;  Lewis  v.  Schults,  98  Iowa,  341,  67  N.  W.  266,  holding  master 
liable  for  wrongful  act  of  servant  committed  within  scope  of  his  onployment, 
though  in  disobedience  of  instructions;  McDonald  v.  Franchere  Bros.  102  Iowa, 
496,  71  N.  W.  427,  holding  employer  liable  for  assault  conunitted  by  clerk 
in  obtaining  from  customer  article  believed  to  be  stolen. 

C^ted  in  reference  note  in  67  A.  S.  R.  763,  on  liability  for  servant's  crime. 

Cited  in  notes  in  84  A.  R.  497,  on  liability  oi  corporation  for  malicious 
act;  41  A.  R.  341,  on  liability  of  master  for  torts  of  his  servants;  88  A.  S.  R 
787,  on  principal's  liability  in  tort  for  acts  of  agent  within  scope  of  em* 
ployment;  88  A.  S.  R.  791,  on  liability  of  principal  in  tort  for  wilful  and 
malicious  acts  of  agent;  4  L.RJL(N.S.)  489,  on  master's  liability  for  malicious 
act  of  servant  within  scope  of  employment  when  master  owes  special  duty  to 
person  injured. 
—  Servants  of  carrier. 

Cited  in  Lampkin  v.  Louisville  A  N.  R.  Co.  106  Ala.  287,  17  So.  448,  holding 
carrier  liable  for  wanton  and  wilful  assault  committed  on  passenger  by  brake- 
man;  Johnson  v.  Chicago,  R.  I.  A  P.  R.  Co.  68  Iowa.  348,  12  N.  W.  329,  holding 
railroad  responsible  for  act  of  station  agent  in  ejecting  one  from  station-house; 
Chicago  A  E.  R.  Co.  v.  Flexman,  103  111.  646,  42  A.  R.  33  (affirming  9  IlL 
App.  250),  holding  railroad  liable  where  brakeman,  upon  being  accused  by 
passenger  of  having  his  watch,  struck  him  in  face  with  lantern;  Oarvik  v. 
Burlington,  C.  R.  A  N.  R.  Co.  131  Iowa,  416,  117  A.  S.  R.  432,  108  N.  W.  327, 
holding  railroad  liable  in  damages  for  rape  committed  on  passenger  by  brake- 
man;  Grand  Rapids  A  I.  R.  Co.  v.  King,  41  Ind.  App,  701,  83  N.  E.  778, 
holding  railroad  liable  for  assault  and  false  arrest  by  detective. 

Cited  in  reference  note  in  46  A.  S.  R.  326,  on  liability  to  passengers  for 
assault  by  employees. 

Cited  in  notes  in  36  A.  D.  201,  on  carrier's  liability  for  injuries  to  passengers 
by  wrongful,  wilful,  or  malicious  conduct  of  its  servants;  28  A.  R.  112,  on 
railroad's  liability  for  employee's  unlawful  acts  toward  passengers;  40  A.  R 
227,  on  carrier's  liability  for  wilful  of  wanton  acts  of  servants;  32  A.  S.  R 
96,  98,   on  liability  of  carrier  for   assaults  by   its   servants;    12   L.ILA.   337, 
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on  liability  of  carrier  for  tortious  acts  of  its  agents;  14  L.RjL  740,  on  car- 
rier's liability  for  employee's  assault  on  passenger  at  station;  17  L.R^(N.S.) 
767,  on  liability  of  railway  or  street  railway  for  assault  by  employee  on  pas- 
senger while  passing  through  train;  17  E.  R.  C.  277,  on  liability  of  carrier 
for  servant's  acts. 

Distinguished  in  Marion  v.  Chicago,  R.  L  ft  P.  R.  Co.  64  Iowa,  668,  21  N.  W. 
86,  holding  railroad  liable,  under  statute,  where  brakeman  maliciously  kicked 
trespasser  from   rapidly  moving  train. 
When  damages  may  be  had  for  mental  suffering. 

Cited  in  Reddin  v.  Gates,  62  Iowa,  210,  2  N.  W.  1070,  holding,  in  action 
for  assault  and  battery,  that  mental  suffering  constitutes  element  of  compen- 
satory damages;  Parkhurst  v.  Masteller,  57  Iowa,  474,  10  N.  W.  864,  holding 
that  mental  suffering,  not  arising  directly  from  bodily  suffering  is  element 
of  compensatory  damages;  Ferguson  v.  Davis  County,  57  Iowa,  601,  10  N.  W. 
906,  holding  it  proper  to  consider  mental  suffering  arising  from  physical  in- 
jury  in  estimating  compensatory  damages;  Mentzer  v.  Western  U.  Teleg.  Co. 
93  Iowa,  752,  57  A.  S.  R.  294,  28  L.R.A.  72,  62  N.  W.  1,  holding  damages  for 
mental  suffering  independent  of  any  physical  injury  recoverable  for  negligence 
in  delivery  of  telegram. 

Cited  in  notes  in  7  A.  S.  R.  635,  on  mental  anguish  as  element  of  damages; 
12  L.ILA.  698,  on  pain  and  suffering  as  element  of  damages  for  perscmal  injury. 

Distinguished  in  Tisdale  y.  Major,  106  Iowa,  1,  68  A.  S.  R.  263,  75  N.  W. 
663,  holding  mental  suffering  reisulting  from  wrongful  and  malicious  levying  of 
attachment,  no  ground  for  recovery  of  compensatory  damages. 
—  Of  passenger. 

Cited  in  Fell  v.  Northern  P.  R.  Co.  44  Fed.  248,  holding  in  action  for  wrong- 
ful ejection  of  passenger  that  mental  anguish  is  proper  element  of  compensatory 
damages;  Birmingham  R.  ft  Electric  Co.  v.  Ward,  124  Ala.  409,  27  So.  471, 
holding  that  compensatory  damages  for  injury  to  feelings  may  be  had  though 
punitive  damages  will  not  lie;  Lake  Erie  ft  W.  R.  Co.  v.  Fix,  88  Ind.  381, 
45  A.  R.  464,  holding  that  humiliation  and  degradation  imposed  on  passenger 
ejected  from  train  may  be  considered  in  estimating  compensatory  damages; 
Allen  y.  Central  R.  Co.  42  Iowa,  683,  on  right  of  passenger  to  obtain  exemplary 
damages  where  conductor  wilfully  and  maliciously  ejected  him  from  train; 
Shcpard  v.  Chicago,  R.  I.  ft  P.  R.  Co.  77  Iowa,  64,  41  N.  W.  564,  holding 
that  compensatory  damages  may  be  based  on  mental  suffering  caused  by  in- 
dignity and  outrage,  though  disconnected  from  any  physical  suffering;  Curtis 
V.  Sioux  City  ft  H.  P.  R.  Co.  87  Iowa,  622,  54  N.  W.  339,  holding  mental  pain, 
proper  element  of  compensatory  damages  where  one  is  ejected  from  train  in 
humiliating  and  offensive  manner,  though  there  is  no  malice  or  unnecessary 
rudeness;  Coine  v.  Chicago  ft  N.  W.  R.  Co.  123  Iowa,  458,  99  N.  W.  134,  hold- 
ing that  indignity,  wounded  pride  and  mental  pain  are  elements  of  damage 
in  action  for  wrongful  ejection  from  train;  Forsee  v.  Alabama  G.  S.  R.  Co. 
63  Miss.  66,  56  A.  R.  801,  holding  exemplary  damages  not  recoverable  unless 
expulsion  is  characterized  by  malice,  recklessness  or  wilfulness;  Randolph  v. 
Hannibal  ft  St.  J.  R.  Co.  18  Mo.  App.  609,  holding  that  insult  and  indignity 
offered  passenger  assaulted  by  conductor,  and  his  wounded  feelings  may  be 
considered  in  estimating  his  damages;  Haman  v.  Omaha  Horse  R.  Co.  35  Neb. 
74,  52  N.  W.  830,  holding  passenger  entitled  to  compensation  for  humiliation 
suffered  in  being  violently  expelled  from  car  by  conductor. 
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Cited  in  note  in  1  L.R.A.  667,  on  mental  anguifih  as  element  of  damages  for 
wrongful  ejection  from  car. 

Distinguished  in  Paine  v.  Chicago,  R.  I.  &  P.  R.  Co.  46  Iowa,  569,  holding 
that  where  conductor  in  threatening  to  eject  passenger  is  not  guilty  of  malice 
or  wantonness,  damages  for  injury  to  feelings  cannot  be  recovered;  Stone  v. 
Chicago  &  N.  W.  R.  Co.  47  Iowa,  82,  29  A.  R.  468,  holding  that  in  action 
by  passenger  for  breach  of  contract  it  is  immaterial  that  conductor  was  drunk 
and  insulted  him  if  his  ejection  from  train  was  legal;  Atchison,  T.  k  S.  F.  R. 
Co.  V.  Gants,  38  Kan.  608,  5  A.  S.  R.  780,  17  Pac.  64,  holding  that  recovery 
cannot  be  had  because  of  use  of  unnecessary  force  unless  it  be  wanton  or 
malicioiis. 
When  exemplary  damages  recoverable. 

Cited  in  notes  in  50  A.  D.  773,  on  exemplary  damages  for  criminal  torts; 
59  A.  S.  R.  604,  on  liability  of  railroad  companies  for  exemplary  damages; 
1  L.R.A.  682,  on  allowance  of  exemplary  damages. 

Jurisdiction  of  Supreme  Court  for  purposes  of  rehearing. 

Cited  in  Richards  v.  Burden,  69  Iowa,  723,  13  N.  W.  90,  holding  that  after 
filing  opinion   and   during   time   allowed   for   filing   petition   for   rehearing  su- 
preme court  retains  jurisdiction  for  all  purposes  of  rehearing. 
Remittitur  of  excessive  damages. 

Cited  in  Canfield  v.  Chicago,  R.  I.  &  P.  R,  Co.  142  Iowa,  668,  121  N.  W.  18d, 
holding  that  appellate  court  may  order  plaintiff  to  elect  to  take  reduced  dam- 
ages or  submit  to  new  trial. 

Cited  in  note  in  26  L.R.A.  388,  on  requiring  remittitur  in  appellate  court  from 
verdict  for  excessive  damages. 
Removal  of  cause  to  Federal  court. 

Cited  in  note  in  11  L.R.A.  670,  on  time  within  which  causes  are  removable. 

24  AM.  REP.   754,   BOSCH  ▼.  BURLINGTON  A  M.  R.  CO.   44  IOWA, 

402. 
Proximate  and  remote  cause  of  Injury. 

Cited  in  New  York,  C.  k  St.  L.  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N.  E. 
233,  holding  that  proximate  cause  of  collision  was  engineer's  failure  to  wait, 
as  instructed,  and  leave  other  train  pass,  and  not  defective  headlights;  Neilson 
T.  Gilbert,  69  Iowa,  691,  23  N.  W.  666,  holding  that  where  injury  resulted  from 
Klerrick's  falling  because  guy  rope  was  left  unfastened,  all  causes  back  of  that 
are  remote;  West  v.  Ward,  77  Iowa,  323,  14  A.  S.  R.  284,  42  N.  W.  309,  holding 
one  opening  incloeure  and  permitting  mare  to  escape  liable  for  injury  ius- 
tained  by  it  upon  neighboring  barbed  wire  fences;  Lewis  v.  Flint  &  P.  M.  R. 
€o.  64  Mich.  66,  62  A.  R.  790,  19  N.  W.  744,  holding  railroad  not  liable  where 
passenger  who  was  carried  beyond  station  and  misinformed  as  to  his  where- 
abouts,  fell  into  culvert  in  picking  his  way;  Brown  v.  Wabash,  St.  L.  &  P.  R. 
Co.  20  Mo.  App.  222,  holding  that  the  wrongful  act  must  be  the  efficient  cause 
of  the  injury. 

Cited  in  note  in  62  A.  R.  163,  on  necessity  that  negligence  be  proximate  cause 
of  injury  to  give  right  of  action  for  damages. 
Liability  for  Interference  with  extinguishment  of  fires. 

Cited  in  notes  in  36  A.  S.  R.  827,  on  liability  for  preventing  extinguishment 
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of  fires;  12  L.RA.(N.S.)   383,  on  duty  of  steam  railroad  or  street  railroad  to 
avoid  interference  with  extinguishment  of  fires. 

24  AM.  HBP.  756,  DBS  MOINES  GAS  CO.  ▼.  DBS  MOINES,  44  IOWA,. 
505. 

Right  of  courts  to  control  municipal  action. 

Cited  in  Tebbetts  v.  People,  31  Co}o.  461,  73  Pac.  869,  holding  that  equity 
cannot  inhibit  action  of  board  of  aldermen,  where  only  question  is  one  of  ex- 
pediency; Dewey  v.  Des  Moines,  101  Iowa,  416,  70  N.  W.  605,  holding  that 
where  there  is  no  fraud  or  oppression  courts  cannot  review  question  of  ne- 
cessity for  public  improvement  determined  upon  by  city;  Parker  v.  Concord, 
73  N.  H.  468,  52  Atl.  1096,  holding  that  in  absence  of  bad  faith,  courts  will 
not  interfere  with  city's  determination  as  to  cost  of  proposed  public  building; 
Sherburne  v.  Portsmouth,  72  N.  H.  639,  68  Atl.  38,  holding  that  city  council 
may  be  restrained  at  suit  of  taxpayer  from  acting  illegally  in  its  administra- 
tive capacity;  Danville  v.  Hatcher,  101  Va.  523,  44  S.  E.  723,  holding  that 
courts  cannot  supervise  city's  exercise  of  power  conferred  on  it  by  legislature 
to  regulate  liquor  traffic. 
—  Injunction  against  passage  of  ordinance. 

Cited  as  leading  case  in  Montgomery  Gaslight  Co.  v.  Montgomery,  87  Ala. 
245,  4  L.R.A.  616,  6  So.  113,  refusing  to  enjoin  passage  of  ordinance  granting 
franchises  conflicting  with  exclusive  franchise  previously  granted  complainant. 

Cited  in  New  Orleans  Waterworks  Co.  v.  New  Orleans,  164  U.  S.  471,  41  L. 
ed.  518,  17  Sup.  Ct.  Rep.  161,  holding  that  equity  will  not  enjoin  passage  of 
city  ordinances;  Alpers  v.  San  Francisco,  32  Fed.  503,  holding  that  courts  can- 
not interfere  with  municipal  bodies  in  their  exercise  of  legislative  discretioir 
upon  matters  within  their  cognizance;  Missouri  &  K.  I.  R.  Co.  v.  Olathe,  156? 
Fed.  624,  holding  that  equity  cannot  enjoin  passage  of  ordinance,  involving" 
exercise  of  legislative  discretion;  Weller  v.  Gadsden,  141  Ala.  642,  37  So.  682,. 
3  A.  &  E.  Ann.  Cfas.  981,  refusing  to  enjoin  passage  of  ordinance  repealing  another 
ordinance  constituting  contract;  Stubenrauch  v.  Neyenesch,  54  Iowa,  567,  T 
N.  W.  1,  holding  that  equity  cannot  restrain  passage  of  ordinance  vacating 
streets  where  statute  gives  remedy  by  certiorari;  Trading  Stamp  Co.  v.  Mem- 
phis, 101  Tenn.  181,  47  S.  W.  136,  holding  that  city  may  be  restrained  from 
passing  clearly  illegal  and  ultra  vires  ordinance;  State  ex  rel.  Rose  v.  Supe- 
rior Ct.  105  Wis.  651,  48  L.R.A.  819,  81  N.  W.  1046,  holding  that  equity  can- 
not restrain  passage  of  ordinance,  within  general  powers  of  city,  creating  con- 
tract between  it  and  street-railway  company;  State  ex  rel.  Wood  v.  Schweicic- 
ardt,  109  Mo.  496,  19  S.  W.  47;  Kiricham  v.  Russell,  76  Va.  956,— to  point 
that  within  sphere  of  its  delegated  powers  city  has  as  absolute  control  as  legis- 
lature would  have  had  it  not  delegated  its  powers;  State  ex  rel.  Pearson  v. 
Hayes,  61  N.  H.  264,  to  point  that  such  rule  obtains  though  city  ordinance 
amounts  to  a  contract;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Lincoln,  85  Neb.  733,  124 
N.  W.  142,  19  A.  &,  E.  Ann.  Cas.  207,  denying  injunction  against  passage  of 
ordinance  requiring  construction  of  viaducts. 

Cited  in  notes  in  41  A.  S.  R.  263;  13  L.R.A.  845, — on  issuance  of  injunction 
to  prevent  passage  of  municipal  ordinance. 

Distinguished  in  Roberts  v.  Louisville,  92  Ky.  95,  13  L.R.A.  844,  17  8.  W. 
216,  holding  that  taxpayer,  having  special  interest,  may  sue  to  restrain  pas- 
sage of  city  ordinance  authorizing  illegal  transfer  of  city  wharf  to  insolveni 


Digitized  by 


Google 


24  AM.  REPJ  NOTES  ON  AMERICAN  REPORTS.  682 

board;  Poppkton  v.  Moores,  62  Neb.  861,  88  N.  W.  128,  enjoining  passage  of 
ordinance,  extending  franchise,  where  same  was  contrary  to  city's  charter  and 
would  likely  prejudice  taxpayers  and  water  users. 

—  Injunotton  against  contract. 

Cited  in  Stevens  v.  St  Mary's  Training  School,  144  III.  336,  36  A.  S.  R. 
438,  18  L.R.A.  832,  32  N.  E.  962,  holding  that  board  of  county  commissioners 
cannot  be  enjoined  from  making  illegal  contract  or  appropriation;  Searle  v. 
Abraham,  73  Iowa,  607,  36  N.  W.  612,  holding  that  taxpayer  cannot  restrain 
city  from  making  contract  unless  he  shows  that  he  would  sustain  injury 
thereby;  Swan  v.  Indianola,  142  Iowa,  731,  121  N.  W.  647,  dissolving  injunc- 
tion against  city  entering  into  contract  to  pave  streets. 

—  Injunction  against  grant  of  franchise. 

Cited  in  Meyer  v.  Boonville,  162  Ind.  165,  70  N.  E.  146,  to  point  that  city 
exercises  legislative  power  in  granting  to  lighting  companies  franchises  to  use 
its  streets. 

—  To  have  ordinance  declared  void. 

Distinguished  in  Hanson  v.  Hunter,  86  Iowa,  722,  48  N.  W.  1005,  holding 
that  taxpayer   may   maintain   action   to   have   ordinance   and   contracts  made 
thereunder  declared  void,  when  same  affect  tax  rate. 
Power  of  courts  over  leglslatores  and  constitutional  conventions. 

Cited  in  Smith  v.  Myers,  109  Ind.  1,  68  A.  R.  376,  9  N.  E.  692,  holding  that 
courts  cannot  control  exercise  of  purely  legislative  or  executive  power;  Koehler 
V.  Hill,  60  Iowa,  543,  14  N.  W.  738,  to  point  that  courts  cannot  prevent  pass- 
age of  unconstitutional  law  by  legislature;  Frantz  v.  Autry,  18  Okla.  661, 
91  Pac  193,  holding  that  equity  cannot  enjoin  proceedings  of  constitutional 
convention  or  submission  of  constitution  to  people;  State  ex  rel.  Cranmer  v. 
Thorson,  9  S.  D.  149,  33  L.R.A.  682,  66  N.  W.  202,  holding  that  certifying  of 
proposed  constitutional  amendment  for  submissicm  to  people  will  not  be  en- 
joined though  submission  will  be  inoperative. 
Powers  of  municipalities. 

Cited  in  Lewis  v.  Newton,  76  Fed.  884,  holding  that  city  may,  under  general 
power  to  light  streets,  grant  franchises  to  use  streets  for  ocmstruction  and 
operation  of  electric  lighting  plant;  Home  Teleph.  &  Tel^.  Co.  v.  Los  Angeles, 
166  Fed.  664,  holding  that  power  to  regulate  charges  for  telephone  service  may 
be  delegated  to  city;  Quincy  v.  Bull,  106  IlL  337,  holding  that  power  of  city 
to  contract  for  construction  of  water  system  includes  power  to  contract  for 
use  of  streets  for  such  purpose;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y, 
167,  6  L.ILA.  646,  22  N.  E.  381,  holding  that  city  cannot,  unless  authorised 
by  statute  grant  exclusive  privileges;  Nebraska  Teleph.  Co.  v.  Lincoln,  82  NeK 
69,  28  L.R.A.(N.S.)  221,  117  N.  W.  284,  holding  that  city  can  repeal  provision 
as  to  exaction  of  percentage  of  gross  earnings  in  ordinance  granting  telephone 
franchise. 

Cited  in  notes  in  1  L.R.A.  169,  on  power  and  authority  of  municipal  corpo- 
rations; 13  L.R.A.  481,  on  municipal  control  over  erection  of  wooden  build- 
ings; 13  L.R.A.  74;  34  A.  D.  632,— on  power  of  l^slature  to  delegate  au- 
thority to  municipality  to  pass  ordinances  or  by-laws;  86  L.R.A.  610,  on  power 
of  municipality  to  legalise  public  nuisance;  41  L.  ed.  U.  S.  619,  on  authority  to 
pass  municipal  ordinances. 
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24  AM.  KEP.  760,  STATB  t.  ABAMS,  45  IOWA,  99. 
Presninptioiifl  as  to  domicile. 

Cited  in  State  ex  rel.  Phelps  v.  Jackson,  79  Vt.  504,  8  L.R.A,(N.8.)  1246, 
65  Atl.  657,  holding  that  residence  once  established  is  presumed  to  continue 
until  it  is  shown  to  have  been  changed. 

94  AM.  REP.  763,  MINER  ▼.  AUSTIN,  46  IOWA,  221. 
Ancillary  administration. 

Cited  in  Lewis  v.  Rutherford,  71  Ark.  218,  72  S.  W.  373,  on  right  of  ancil- 
lary administrator  of  insolvent  estate  to  pay  resident  creditors  in  full;  Ram- 
say y.  Ramsay,  196  IlL  179,  03  N.  E.  618  (affirming  97  111.  App.  270),  hold- 
ing that  principal  administrator  of  insolvent  estate  must  deduct  from  share  of 
creditor  the  amount  allowed  him  by  ancillary  administrator;  Re  Williams, 
130  Iowa,  553,  107  N.  W.  608,  holding  that  equity  will  enjoin  resident  credi- 
tors from  interfering  with  local  administration  upon  deceased's  resident's  es- 
tate by  seeking  to  have  ancillary  administrator  appointed  in  another  state. 

Cited  in  note  in  35  A.  D.  488,  on  payment  of  debts  by  ancillary  administra- 
tors. 

94  AM.  REP.  769,  STATE  T.  MIZNER,  45  IOWA,  948,  liater  appeal  in 

50  Iowa,  145,  32  A.  R.  128. 
Punishment  of  pnpil. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  S.  R.  312,  41  L. 
R.A.  593,  28  S.  £.  896,  holding  that  board  of  education  may  suspend  from  free 
school  pupils  whose  parents  interfere  with  school's  discipline. 

Cited  in  reference  note  in  3  A.  S.  R.  650,  on  powers  and  liabilities  of  teach- 
ers concerning  punishment  of  pupils. 

Cited  in  notes  in  31  A.  D.  419,  on  power  of  school-teacher  to  punish  pupil 
physically  or  corporally;  76  A.  D.  167,  on  authority,  duties,  and  powers  of 
school-teachers;  102  A.  S.  R.  538,  on  right  of  teacher  to  inflict  reasonable 
punishment;  102  A.  S.  R.  541,  on  criminal  liability  of  teacher  for  excessive 
punishment;  6  L.R.A.  535,  on  right  of  teacher  to  chastise  pupil;  65  L.R.A. 
898,  on  reasonableness  or  excessiveness  of  punishment  of  pupil  by  school- 
teacher as  question  for  jury. 

24  AM.  REP.  7 79,  COUNCIL  BLUFFS  ▼.  KANSAS,  ST.  J.  A  O.  B.  R.  CO. 

45  IOWA,  998. 
State's  power  to  regulate  commerce. 

Cited  in  People  v.  Lake  Shore  k  M.  S.  R.  Co.  2  III.  C.  C.  367,  holding  state 
statute  regulating  weighing  of  grain  shipments  void  as  to  interstate  ship- 
ments; Carton  ▼.  Illinois  C.  R.  Co.  59  Iowa,  148,  44  A.  R.  672,  13  N.  W.  67, 
holding  state  statute  regulating  freight  charges  inapplicable  to  contracts  for 
transportation  from  points  within  to  points  without  state;  State  v.  Snow,  81 
Iowa,  642,  11  L.R.A.  355,  47  N.  W.  777,  holding  that  under  police  power  legis- 
lature may,  to  prevent  fraud,  require  that  label  disclose  ingredients  of  article; 
Hardy  v.  Atchison,  T.  A  S.  F.  R.  Co.  32  Kan.  698,  5  Pac.  6,  holding  that  Con- 
gress's failure  to  regulate  interstate  commerce  does  not  empower  state  to  do 
se. 

Cited  in  reference  note  in  70  A.  S.  R.  365,  on  l^slative  power  over  rail- 
road companies. 
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Cited  in  notes  in  27  A.  S.  R.  568,  on  state  regulation  of  common  carriers; 
1  L.R.A.  233,  on  tax  on  gross  receipts  of  railroads;  27  A.  S.  R.  552;  6  L.R. 
A.  581;  60  L.RJI..  644,— on  what  is  commerce;  6  L.R.A.  580,  on  power  of  Con- 
gress to  regulate  commerce;  36  L.R.A.  36,  on  municipal  power  to  impose  con- 
ditions when  giving  consent  to  railway  in  street;  11  L.R.A.  452,  on  state  reg- 
ulation of  fares  and  freights. 

24    AM.   REP.    784,    TOUNG   ▼.    HARTFORD   F.    INS.    CO.    45    IOWA, 

»77. 
Waiver  of  oondltions  in  insurance  policy. 

Cited  in  Williams  v.  Niagara  F.  Ins.  Co.  50  Iowa,  561,  holding  that  provision 
respecting  occupation  of  insured  property  may  be  waived  by  agent  of  insurer; 
Bloom  V.  State  Ins.  Co.  94  Iowa,  359,  62  N.  E.  810,  holding  that  provision 
avoiding  policy  if  mortgage  on  property  be  foreclosed  without  written  consent 
of  insurer's  secretary  may  be  waived;  German  Ins.  Co.  v.  Gray,  43  Kan.  497, 
19  A.  S.  R.  150,  8  L.R.A.  70,  23  Pac.  637,  holding  that  general  agent  may 
waive  provision  respecting  incumbrances  on  insured  property;  Lamberton  v. 
Connecticut  F.  Ins.  Co.  39  Minn.  129,  1  L.R.A.  222,  39  N.  W.  76,  holding  con- 
dition that  no  representative  of  insurer  could  waive  conditions  of  policy  except 
by  indorsement  thereon,  unenforceable;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Shef- 
fy,  71  Miss.  919,  16  So.  307,  holding  that  insurer's  agent  may  verbally  waive 
condition  requiring  written  consent  for  additional  insurance. 

Cited  in  notes  in  42  A.  R.  621,  on  authority  of  agent  to  waive  conditions 
in  insurance  policy;  107  A.  S.  R.  109,  on  waiver  of  stipulations  that  conditions 
shall  not  be  waived  or  shall  be  waived  in  writing  only;  13  L.R.A.(N.S.)  849, 
on  estoppel  in  pais  by  acts  of  agent  where  policy  contains  nonwaiver  agree- 
ment; 13  L.R.A.(N.S.)  859,  on  notice  of  limitation  on  agent's  power  to  waive 
conditions  in  policy;  13  L.R.A.(N.8.)  833,  on  effect  of  nonwaiver  agreement 
as  tested  by  doctrine  of  waiver  and  estoppel  by  agent. 

Distinguished  in  Fuller  v.  Phoenix  Ins.  Co.  61  Iowa,  360,  16  N.  W.  273,  hold- 
ing that  under  doctrine  of  parol  waiver  policy  cannot  be  made  to  cover  prop- 
erty, owned  by  strangers  to  policy  and  not  within  its  terms;  Hamilton  v. 
Aurora  F.  Ins.  Co.  15  Mo.  App.  59,  holding  that  notice  to  soliciting  agent, 
after  delivery  of  policy,  of  violation  of  clause  for  bidding  additional  insur- 
ance, is  not  notice  to  company. 
•»  As  to  payment  of  premium. 

Cited  in  Farnum  v.  Phoenix  Ins.  Co.  83  Cal.  246,  17  A.  S.  R.  233,  23  Pac. 
869;  Prudential  Ins.  Co.  v.  Sullivan,  27  Ind.  App.  30,  59  N.  E.  873;  East 
Texas  F.  Ins.  Co.  v.  Mims,  1  Tex.  App.  Civ.  Cas.  (White  A  W.)  771,— holding 
that  giving  of  credit  is  waiver  of  condition  that  liability  shall  not  attach 
until  actual  payment;  Gosch  v.  State  Mut.  F.  Ins.  Co.  44  111.  App.  263,  hold- 
ing that  delivery  of  policy  is  prima  facie  evidence  of  waiver  of  condition  that 
liability  shall  not  attach  until  payment  of  premium;  Schoneman  v.  Western 
Horse  &  Cattle  Ins.  Co.  16  Neb.  404,  20  N.  W.  284,  holding  that  insurer  is 
liable  if  he  knowingly  accepts  premium  after  time  provided  for  its  payment 
and  after  occurrence  of  loss;  South  Bend  Toy  Mfg.  Co.  v.  Dakota,  F.  &,  M. 
Ins.  Co.  3  S.  D.  205,  52  N.  W.  866,  holding  that  payment  of  premium  made 
to  duly  authorized  agent  of  insurer  is  binding  on  latter. 

Cited  in  reference  notes  in  40  A.  S.  R.  106,  on  waiver  of  forfeiture  for  non- 
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payment  of  premium  by  act  of  agent;  27  A.  R.  697,  on  waiver  of  condition  as 
to  payment  of  premium. 

Cited  in  notes  in  29  A.  R.  777,  on  waiver  of  payment  of  premiums;  107 
A.  S.  K.  137,  on  waiver  of  prepayment  of  premium. 

Distinguished  in  Hebner  v.  Sun  Ins.  Co.  157  111.  144,  41  N.  E.  627,  upon 
point  that  condition  as  to  time  for  payment  of  premium  may  be  waived; 
Critchelt  v.  American  Ins.  Co.  53  Iowa,  404,  36  A.  R.  230,  5  N.  W.  643,  hold- 
ing insurer  not  liable  for  loss  occurring  during  period  for  which  soliciting 
agent,  without  authority,  extended  time  for  payment  of  instalment  of  pre- 
mium note;  Zigler  v.  Phoenix  Ins.  Co.  82  Iowa,  569,  48  N.  W.  987,  holding  evi- 
dence insufficient  to  show  waiver  of  condition  as  to  payment  of  premium. 
—  As  to  proofs  of  loss. 

Cited  in  Williams  v.  Niagara  F.  Ins.  Co.  50  Iowa,  561,  holding  that  insurer 
by  making  a  specific  objection  to  proofs  of  loss  waives  all  other  objections; 
Miller  v.  Hartford  F.  Ins.  Co.  70  Iowa,  704,  29  N.  W.  411;  Wolf  v.  Shenan- 
doah Nat.  Bank,  84  Iowa,  136,  60  N.  W.  658, — holding  that  insurer  must 
object  to  sufficiency  of  proofs  of  loss  within  reasonable  time;  Dyer  v.  Des 
Moines  Ins.  Co.  103  Iowa,  624,  72  N.  W.  681,  holding  that  insurer  must  with- 
in reasonable  time  specify  particulars  in  which  proofs  of  loss  are  insufficient; 
Stephenson  v.  Bankers'  Life  Asso.  108  Iowa,  637,  79  N.  W.  469,  holding 
waiver  established  where  insurer  denied  all  liability  and  failed  to  object  to 
sufficiency  of  proofs  of  loss  until  day  of  trial;  Sinclair  v.  National  Surety  Co. 
132  Iowa,  549,  107  N.  W.  184,  holding  that  insurer  must  object  to  proofs  of 
loss  within  reasonable  time  after  they  are  furnished. 
liiablllty  of  undisclosed  principal. 

Cited  in  Steele  Smith  Grocery  Co.  v.  Potthast,  109  Iowa,  413,  80  N.  W.  517, 
to  point  that  undisclosed  principal  is  liable  for  goods  sold  to  agent  acting 
within  scope  of  his  authority. 

24  AM.  REP.  788,  WADSWORTH  v.  WALLIKER,  45  IOWA,  895. 
liery  of  executions  and  Indemnity  to  officer  making  levy. 

Cited  in  Evans  v.  Thurston,  53  Iowa,  122,  4  N.  W.  895,  holding  that  officer 
cannot  when  indemnified  justify  failure  to  seize  property  by  showing  that  it 
did  not  belong  to  execution  defendant;  Hall  v.  Ballou,  68  Iowa,  685,  12  N.  W. 
475,  holding  that  levy  of  attachment  is  not  within  statute  providing  for  in- 
demnity bond;  Allen  v.  Wheeler,  64  Iowa,  628,  7  N.  W.  Ill,  to  same  point; 
Philps,  D.  &  P.  Co.  V.  Skinner,  63  Kan.  364,  65  Pac.  687,  holding  that  sheriff 
may  justify  refusal  to  levy  though  indemnity  was  offered  him,  by  showing 
that  property  was  incumbered  to  amount  exceeding  its  value. 

Cited  in  reference  note  in  8  A.  S.  R.  632,  on  duty  of  sheriff  as  to  process 
fair  on  its  face. 

Cited  in  note  in  95  A.  S.  R.  127,  128,  on  indemnity  to  sheriffs,  constables,  and 
marshals  as  estoppel  to  plead  title  in  stranger. 

24  AM.  REP.  7»2,  POWERS  ▼.  COUNCHj  BLUFFS,  45  IOWA,  652. 
When  statute  of  limitations  begins  to  run. 

Cited  in  Williams  v.  Southern  P.  R.  Co.  150  Cal.  624,  89  Pac.  599,  holding 
that  statute  run-  against  action  against  railroad  for  wrongfully  constructing 
its  road  on  plaintiff's  land  from  time  of  its  entry;  Consolidated  Home  Supply 
Ditch  k  Reservoir  Co.  v.  Hamlin,  6  Colo.  App.  341,  40  Pac.  582,  holding  action 
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for  damages  done  within  limitation  period  by  nuisance  erected  therefor,  not 
barred;  Chicago  A  E.  I.  R.  Co.  v.  McAuley,  121  IlL  160,  11  N.  E.  67,  holding 
that  where  all  damages  resulting  from  construction  and  operation  of  railroad 
may  be  immediately  estimated,  limitations  begin  to  run  at  once;  Van  Orsdol 
V.  Burlington  C.  R.  &  N.  R.  Co.  66  Iowa,  470,  9  N.  W.  379  holding  that  sUt- 
ute  runs  from  time  first  injury  is  sutained  from  negligent  construction  of 
railroad;  Baldwin  v.  Oskaloosa  Gaslight  Co.  57  Iowa,  51,  10  N.  W.  817,  hold- 
ing that  statute  runs  from  time  that  gas  works  of  a  permanent  character  are 
erected;  Grand  Lodge,  A.  O.  U.  W.  ▼.  Graham,  96  Iowa,  692,  31  URJL  133, 
66  N.  W.  837,  to  point  that  action  f6r  damages  is  barred  where  defendant's 
act  is  complete  before  period  of  limitation;  Jenks  t.  Lansing  Lumber  Go.  97 
Iowa,  342,  66  N.  W.  231,  to  point  that  statute  begins  to  run  at  once  where 
structures  are  permanent  and  damages  original;  James  v.  Kansas,  83  Mo.  567, 
holding  that  statute  runs  from  date  of  original  trespass  where  same  is  per- 
manent in  its  character  and  damages  are  then  complete;  Lyles  v.  Texas  k  N. 
O.  R.  Co.  73  Tex.  96,  11  S.  W.  782,  holding  that  limitations  run  against  ac- 
tion for  df^)reciation  in  value  of  property  from  construction  of  trade  in  abut- 
ting street  from  time  track  is  laid;  Virginia  Hot  Springs  Co.  v.  Grose,  106 
Va.  461,  10  L.R.A.(N.S.)  466,  66  S.  E.  216,  10  A.  t  E.  Ann.  Cas.  179,  holding 
that  injury  from  permanent  sewer  system  of  hotel  which  is  emptied  into 
stream,  destroying  it  completely  for  use  of  lower  reparian  owners  is  perma- 
nent and  limitations  begin  to  run  when  injury  is  done. 

Cited  in  notes  in  20  A.  S.  R.  176,  177,  on  statute  of  limitations  in  action 
for  nuisance;  60  L.R.A.  223,  as  to  when  statute  of  limitations  begins  to  run 
against  action  as  to  drains  and  sewers;  5  L.RJl.(N.S.)  382,  as  to  when  right 
of  action  for  injury  to  real  estate,  from  cause  not  immediately  effective,  ac- 
crues. 

Distinguished  in  Pettit  v.  Grand  Junction,  119  Iowa,  362,  03  N.  W.  381, 
holding  that  limitations  do  not  run  against  all  claims  for  damages  from  time 
of  wrongful  erection  of  buildings  in  street;  Aberdeen  v.  Bradford,  94  Md.  670, 
61  Atl.  614,  upon  point  that  if  nuisance  is  permanent  structure  of  such  char- 
acter that  its  continuance  is  necessarily  an  injury,  limitations  begin  to  run 
at  once. 

Disapproved  in  Doran  v.  Seattle,  24  Wash.  182,  86  A.  iS.  R.  948,  64  L.R.A. 
632,  64  Pac.  230,  holding  that  limitations  do  not  run  against  actions  for  in- 
juries to  abutting  property  from  time  of  erection  of  bulkhead,  so  erected  as 
to  constitute  continuing  nuisance. 
—  Against  actions  for  damages  caused  by  water. 

Cited  in  Buntin  v.  Chicago,  R.  I.  A  P.  R.  Co.  41  Fed.  744,  upon  point  that 
statute  runs  from  date  of  first  overflow  resulting  from  bridge  constructed 
across  stream;  Gulf,  C.  k  S.  F.  R.  Co.  v.  Moseley,  20  L.ILA.(N.S.)  885,  88 
C.  C.  A.  236,  161  Fed.  72,  holding  that  where  permanent  dike,  built  to  protect 
one  shore,  deflects  current  which  injures  opposite  shore,  statute  runs  from 
time  dike  is  completed;  McCormick  v.  Winters,  94  Iowa,  82,  62  N.  W.  666, 
holding  that  where  whatever  increase  there  is  in  flow  of  water  results  im- 
mediately upon  erection  of  tile,  limitations  begin  then  to  run;  Bird  v.  Hanni- 
bal &  St  J.  R.  Co.  30  Mo.  App.  366,  holding  that  statute  runs  from  time  of 
first  substantial  injury  from  defectively  constructed,  permanent  culvert;  Aus- 
tin &  N.  W.  R.  Co.  V.  Anderson,  79  Tex.  427,  23  A.  S.  R.  350,  15  S.  W.  484, 
holding  that  where  defectively  constructed  railroad  embankments  and  culverts 
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divert  water's  vlsobI  flow  limitations  accrue  at  date  of  each  overflow;  Middle- 
kamp  y.  Bessemer  Irrigating  Co.  46  Colo.  102,  23  LJLA.(N.S.)  796,  103  Pac. 
280,  holding  that  statute  of  limitations  begins  to  run  against  action  for  in- 
juries by  seepage,  when  lands  are  first  visibly  affected. 

Distinguished  in  Drake  v.  Chicago,  R.  I.  &  P.  R.  Co.  63  Iowa,  302,  60  A. 
^  746,  19  N.  W.  216,  holding  damages  from  overflow  not  barred  where  remedy 
was.  to  be  applied  on  defendant's  own  premises  and  in  discharge  of  subsist- 
ing obligation;  Miller  v.  Keokuk  ft  D.  M.  R.  Co.  63  Iowa,  680,  16  N.  W.  567, 
holding  that  statute  runs  from  date  that  damage  resulis  from  water  flowing 
through  ditch  unlawfully  dug;  Hunt  v.  Iowa  C.  R.  Co.  86  Iowa,  16,  41  A. 
43.  R.  473,  62  N.  W.  668,  holding  that  statute  will  not  run  from  time  of  flrst 
overflow  where  same  furnishes  no  safe  basis  for  estimating  future  damages; 
Bennett  v.  Marion,  119  Iowa,  473,  93  N.  W.  668;  Vogt  v.  Orinnell,  123  Iowa, 
332,  98  N.  W.  782, — ^holding  that  fact  that  city  sewers  are  of  permanent  c(m- 
«truction  will  not  bar  action  not  commenced  within  limitation  period  after 
date  of  their  construction;  National  Copper  Co.  v.  Minnesota  Min.  Co.  67 
Mich.  83,  68  A.  R.  333,  23  N.  W.  781,  holding  that  where  action  for  break- 
ing through  partition  wall  of  mine  is  barred  subsequent  flow  of  water  through 
auch  opening  will  not  remove  bar  of  statute;  Bunten  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  60  Mo.  App.  414,  holding  that  where  railroad  embankment  may  or  may 
not  cause  overflow  of  adjacent  lands,  statute  will  run  fr<Mn  date  of  eaeh  over- 
flow. 

Doctrine  of  continaing  and  permanent  nuisances  as  affecting  one's  right 
to  sue  or  liability  to  be  sued. 

Cited  in  Miller  v.  Keokuk  ft  D.  M.  R.  Co.  63  Iowa,  680,  16  N.  W.  667,  hold- 
ing that  where  damage  results  to  land  from  water  flowing  through  ditch  un- 
lawfully dug  thereon,  owner  when  damage  occurs  and  not  owner  when  ditch 
was  dug,  may  sue;  Bizer  v.  Ottumwa  Hydraulic  Power  Co.  70  Iowa,  146,  30 
N.  W.  172,  holding  grantee  of  one  who  had  built  permanent  dam  across  river, 
causing  overflow  on  plaintiff's  land,  is  not  liable  where  he  merely  maintains 
dam;  Peden  v.  Chicago,  R.  I.  ft  P.  R.  Co.  73  Iowa,  328,  6  A.  S.  R.  680,  36  N.  W. 
424,  holding  that  where  culvert  is  permanent  right  of  recovery  for  all  damages 
which  may  occur  arises  at  once;  Mast  v.  Sapp,  140  N.  C.  633,  111  A.  S.  R.  864,  6 
L.R.A.(N.S.)  379,  63  S.  E.  360,  6  A.  ft  E.  Ann.  Cas.  384,  holding  that  cause  of 
action  for .  n^ligently  constructing  and  maintaining  reservoir  wall  which  gives 
way  and  injures  adjoining  porperty  arises  when  injury  is  done;  Guinn  v.  Ohio 
River  R.  Co.  46  W.  Va.  161,  76  A.  S.  R.  806,  33  S.  E.  87,  holding  that  sub- 
sequent lessee  of  railroad  is  not  liable  for  damages  caused  abutting  property 
in  its  construction  and  location. 

Distinguished  in  Cain  v.  Chicago,  R.  I.  ft  P.  R.  Co.  64  Iowa,  266,  3  N.  W. 
736,  6  N.  W.  268,  holding  that  successive  actions  may  be  brought  where  dam- 
ages result,  not  from  wrongful  construction,  but  from  wrongful  maintenance 
of  railroad;  Costeilo  v.  Pomeroy,  120  Iowa,  213,  94  N.  W.  490,  treating  ordi- 
nary tile  drain  as  continuing  rather  than  permanent  nuisance. 
Recovery  of  prospective  damages. 

ated  in  Farley  v.  Gate  City  Gaslight  Co.  106  Ga.  323,  31  S.  E.  193,  to  point 
-that  where  nuisance  is  of  permanent  character  all  damages,  past  and  prospec- 
tive, must  be  recovered  in  one  action;  Chicago  ft  E.  I.  R.  Co.  v.  Loeb,  118  111. 
203,  69  A.  R.  341,  8  N.  E.  460,  to  point  that  where  injury  from  railroad  is 
of  permanent  nature  such  damages  may  be  recovered  in  one  action;   North 
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Vernon  v.  Voegler,  103  Ind.  314,  2  N.  E.  821,  holding  in  action  for  negligent 
grading  of  street  that  such  damages  must  be  recovered  in  one  action;  Stod- 
gill  V.  Chicago,  B.  k  Q.  R.  Co.  53  Iowa,  341,  6  N.  W.  495,  holding  that  injury  re- 
sulting from  only  one  action  for  damages  lies  where  railroad  embankment  causes, 
permanent  injury  by  diverting  stream's  natural  flow;  Boise  Valley  Constr.  Co.  v. 
Kroeger,  17  Idaho,  401,  28  L.R.A.(N.S.)  968,  105  Pac.  1070;  Hodge  v.  Shaw,  85^ 
Iowa,  137,  39  A.  S.  R.  290,  52  N.  W.  8, — ^holding  that  where  obstruction  is  perma- 
nent in  character  prospective  damages  may  be  had,  though  action  is  founded 
on  contract;  Downing  v.  Oskaloosa,  86  Iowa,  C52,  53  N.  W.  256,  holding  that 
on  recovering  damages  for  permanent  nuisance  one  is  not  entitled  as  matter 
of  right  to  injunction  on  order  of  abatement;  Harvey  v.  Mason  City  &  Ft.  D. 
R.  Co.  129  Iowa,  465,  113  A.  S.  R.  483,  3  L.R.A.(N.S.)  973,  105  N.  W.  958, 
holding  that  damages  arising  from  occas>ioral  flooding  of  land  from  insuffi- 
cient culvert  on  adjoining  land  cannot  be  as.^ssed  once  for  all;  Martin  v.  Chi- 
cago, S.  F.  &  C.  R.  Co.  47  Mo.  App.  452;  Tegeler  f.  Kansas  City,  95  Mo.  App. 
162,  68  S.  W.  953, — ^holding  that  measure  of  d<.mage8  in  action  for  injury  to 
land  from  embankment  is  difference  between  land's  market  value  before  and 
after  completion  of  injury;  Jacksonville,  T.  &  KL.  W.  R.  Co.  v.  Lockwood,  33  Fla. 
573,  15  So.  327,  holding  that  same  rule  obtains  where  railroad  was  coustructed 
and  operated  over  plaintiff's  land  covered  by  a  street;  Smith  ▼.  Point  Pleasant  & 
O.  River  R.  Co.  23  W.  Va.  451,  holding  that  all  damages  of  permanent  char- 
acter resulting  from  construction  of  railroad  may  be  recovered  in  one  com- 
mon law  action. 

Cited  in  reference  note  in  76  A.  S.  R.  811,  on  prospective  damages  for  nnis- 
ance. 

Cited  in  notes  in  59  A.  R.  351,  360,  361;  53  A.  R.  134,  136, — on  recovery  for 
prospective  damages;  5  A.  S.  R.  539,  on  recovery  in  one  or  tuooessive  actions 
for  damage  resulting  from  construction  of  railroad. 

Disapproved  in  Nashville  v.  Comar  (Tenn.)  7  L.R.A.  466,  12  S.  W.  1027, 
holding  that  damages  can  only  be  recovered  to  time  of  suit  by  one  whote  prop- 
erty is  damaged  by  discharge  from  negligently  constructed  sewer;  Carl  v. 
Sheboygan  &  F.  du  L.  R.  Co.  46  Wis.  625,  1  N.  W.  295,  holding  same  in  action 
for  damages  to  property  from  railroad  embankment. 
Right  to  acquire  title  to  public  property  by  adverse  possession. 

Cited  in  Wahoo  v.  Nethaway,  73  Neb.  54,  102  N.  W.  86,  holding  that  before 
passage  of  certain  statute  title  by  adverse  possession  could  be  established  in 
lands  owned  by  municipality. 

Distinguished  in  Krueger  v.  Jenkins,  59  Neb.  641,   81   N.   W.   844,   holding 
that  title  to  part  of  county  road  cannot  be  acquired  by  adverse  possession. 
Power  of  municipality  to  acquire  prescriptive  right  to  maintain  a  nui- 
sance. 

Disapproved  in  Reid  v.  Atlanta,  73  6a.  523,  upon  point  that  in  construction 
of  grading  and  ditching,  cities  are  not  within  rule  that  there  can  be  no  pre- 
scription for  a  nuisance. 
Rights  of  property  owner  Injured  by  public  drain. 

Cited  in   Cooper  v.   Cedar  Rapids,   112  Iowa,   367,  83  N.   W.   1060,   holding 
that  property  owner  injured  by  negligent  construction  of  public  drain  has  ac- 
tion for  damages. 
When  court  may  withdraw  case  from  Jury. 

Cited  in  Osgood  v.  Bander,  82  Iowa,  171,  47  N.  W.  1001,  holding  that  case 
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should  be  withdrawn  from  jury  if  proof  be  so  weak  that  verdict  would  be  set 
aside  if  found  in  favor  of  party  presenting  such  proof;  Magee  v.  Chicago  &  N. 
W.  R.  Co.  82  Iowa,  249,  48  N.  W.  92,  holding  that  court  should  take  case 
-from  jury  where  there  is  no  evidence  on  behalf  of  party  having  burden  of 
prool 
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OASES    IN  25   AM.    REP. 


15  AM.  REP.  1,  PICKMAN  v.  TRINITY  CHURCH,  lit  MASS.  1. 

Right  of  recovery  for  deficiency  in  quantity  of  land  sold. 

Cited  in  Lane  y.  Parsons,  108  Iowa,  241,  79  N.  W.  61,  holding  vendee  can- 
not recover  for  deficiency  where  tract  is  conveyed  in  gross  according  to  gov- 
ernment survey  and  no  covenant  is  made  as  to  number  of  acres;  CoUette  v. 
Weed,  68  Wis.  428,  32  N.  W.  763,  on  rights  of  vendee  on  breach  of  implied 
warranty  of  quantity  in  contract  of  sale. 

Cited  in  reference  note  in  28  A.  R.  481,  on  recovery  for  excess  of  payment 
where  there  is  material  deficiency  in  quantity  of  land  conveyed. 

Cited  in  note  in  4  L.R.A.  625,  as  to  whether  equity  will  relieve  from  mistake 
in  quantity  of  land  conveyed. 
Remedy  of  vendee  on  breach  of  executory  contract. 

Cited  in  Buric  v.  Schrieber,  183  Mass.  35,  66  N.  E.  411,  holding  vendee  may 
rescind  upon  inability  of  vendor  to  perform;  Callaghan  v.  O'Brien,  136  Mass. 
378,  holding  money  paid  on  contract  for  land  with  whose  terms  other  party 
does  not  comply  may  be  recovered  back  in  action  for  money  had  and  received. 
Parol  evidence,  when  admissible  as  to  terms  of  deed. 

Cited  in  Cardinal  v.  Hadley,  158  Mass.  352,  35  A.  S.  R.  492,  33  N.  £.  575, 
holding  it  admissible  to  show  price  of  land  was  dependent  on  number  of  square 
feet  therein. 

Distinguished  in  Edison  Electric  Illuminating  Co.  v.  Gibby  Foundry  Co.  194 
Mass.  268,  80  N.  E.  479,  holding  on  conveyance  with  warranty  against  encum- 
brances, grantor  could  not  show  against  grantee  that  payment  of  prior  tax  was 
part  of  consideration. 
Actions  involving  title  to  land. 

Cited  in  Hudson  v.  Coe,  79  Me.  83,  1  A.  S.  R.  288,  holding  tenant  in  com- 
m<m  may  maintain  assumpsit  against  co-tenant  for  receiving  more  than  his 
shares  of  rents  and  profits,  although  there  is  a  dispute  in  title,  if  plaintiff 
was  not  disseized  at  time  profits  were  received. 
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Monuments,  what  are. 

Cited  in  Percival  v.  Chase,  182  Mass.  371,  65  N.  E.  800,  holding  land  of  ad- 
joining  owner  is  a  monument. 

25  AM.  REP.   6,  MAHONEY  v.  LIBBEY,   l^S  BfASS.  20. 
Care  required  of  owner  of  wall. 

Cited  in  Spiker  v.  Eikenberry,  135  Iowa,  79,  124  A.  S.  R.  259,  11  KILA. 
(N.S.)  463,  110  N.  VV.  457,  holding  owner  may  be  required  to  keep  it  in 
such  condition  as  not  to  unreasonably  interfere  with  comfort  or  safety  of  ad- 
joining  owners. 

Cited  in  reference  notes  in  10  A.  S.  R.  40,  on  liability  of  owner  for  injuries 
from  dangerous  walls  and  buildings;  91  A.  S.  R.  319,  on  owner's  liability  for 
falling  of  defective  walls;  123  A.  S.  R.  570,  on  duty  and  liability  of  land 
owner  towards  adjoining  proprietors  as  to  wall  standing  after  fire. 

Cited   in   note  in  34  L.R.A.  560,  on  personal  liability  for   injury  to   person 
on  adjoining  premises  by  falling  walls  or  building. 
Liability  of  owner  to  adjoining  owner,  for  fall  of  structure. 

Cited  in  Ainsworth  v.  Lakin,  180  Mass.  397,  91  A.  S.  R.  314,  57  L.R.A.  132, 
62  N.  E.  746,  holding  him  not  immediately  liable  for  dangers  growing  out  of 
changes  he  could  not  prevent,  but  allowing,  him  reasonable  time  to  make  in- 
vestigation and  take  precautions  against  harm;  Cork  v.  Blossom,  162  Mass. 
^30,  44  A.  S.  R.  362,  26  L.R.A.  256,  38  N.  £.  495,  holding  owner  who  erects 
chimney  liable  for  injuries  to  adjoining  owner  by  its  fall  when  not  the  re 
suit  of  wrongful  acts  of  third  persons  or  inevitable  accident;  Gorham  v.  Gross, 
125  Mass.  232,  28  A.  R.  224,  holding  owner  not  liable  for  fall  caused  by  act  of 
•God,  vis  major  or  acts  of  third  persons  which  owner  could  not  anticipate. 

Cited  in  reference  notes  in  33  A.  R.  98,  on  liability  of  owner  of  ruinous 
premises  for  injury  therefrom  while  in  charge  of  contracts  for  repairs;  123 
A.  S.  R.  567,  on  creation  of  danger  to  adjoining  premises  by  third  person. 

Cited  in  notes  in  59  A.  D.  735,  on  liability  of  owner  to  third  persons  for 
injuries  from  defective  premises;  59  A.  D.  736,  on  liability  of  owner  of  prem- 
ises for  injuries  to  visitors  and  persons  entering  by  invitation;  18  £.  R.  C. 
^29,  726,  on  duty  to  use  property  so  as  not  to  injure  others. 

25  AM.  REP.   7,  JAGER  ▼.  ADAMS,   128  MASS.  2«. 
lilablllty  for  negligence  In  exercise  of  right. 

Cited  in  Rupard  v.  Chesapeake  &  O.  R.  Co.  88  Ky.  280,  7  L.R.A.  316,  11 
"S.  W.  70,  holding  railroad  liable  for  injury  by  failure  of  train  to  give  warning 
of  its  approach  to  public  crossing;  Beauchamp  v.  Saginaw  Min.  Co.  50  Mich. 
163,  45  A.  R.  30,  15  N.  W.  65,  holding  defendant  liable  to  one  rightfully  on 
traveled  road  for  failure  to  give  warning  of  blast  in  mine  adjoining  road. 

Cited  in  note  in  26  A.  R.  565,  566,  on  liability  of  owner  of  dangerous  prem- 
ises for  injury  to  one  lawfully  thereon. 
—  Failure  to  provide  protection  to  pedestrain  from  building  operations. 

Cited  in  Keyes  v.  Second  Baptist  Church,  99  Me.  308,  59  Atl.  446,  holding 
one  who  in  repairing  building  on  street  erects  barriers  not  liable  for  injury 
from  falling  board  to  one  unlawfully  within  barriers;  Angus  v.  Lee,  40  111. 
App.  304,  holding  it  negligence  for  one  working  over  it  to  fail  to  erect  platform 
covering  thoroughfare;  Dohn  v.  Dawson,  84  Hun,  110,  32  N.  Y.  Supp.  59, 
holding  presumption  of  negligence  arises  where  one  lawfully  on  sidewalk  con- 
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tiguous  to  wall  which  is  being  erected  is  injured  by  falling  material  due  to 
failure  to  erect  barricade  or  protection  over  sidewalk. 

Cited  in  reference  note  in  51  A.  S.  R.  919^  on  liability  of  employer  for  neg- 
ligence of  independent  contractor. 

Cited  in  note  in  11  L.R.A.  361,  on  duty  of  owner  to  keep  building  in  safe 
condition. 
Res  ipsa  loquitur  In  case  of  falling  objects. 

Cited  in  Huggard  v.  Glucose  Sugar  Ref.  Co.  132  Iowa,  724,  109  N.  W.  475, 
holding  doctrine  applies  where  employee  who  is  in  a  lawful  place  is  injured 
by  falling  object  from  opening  in  floor  above;  Wadsworth  v.  Boston  Elev.  E. 
Co.  182  Mass.  572,  66  N.  E.  421,  holding  doctrine  does  not  apply  where  during 
high  wind  saw  dust  is  blown  into  eye  of  passenger  from  structure  adjoin in|; 
place  where  passenger  is,  where  injured  party  does  not  know  cause  and  such 
cause  is  a  matter  of  conjecture;  Wolf  v.  American  Tract  Soc.  164  N.  Y.  30« 
51  L.R.A.  241,  58  N.  £.  31  (dissenting  opinion),  on  presumption  of  negligence 
from  injury  to  pedestrian  caused  by  falling  brick. 

Cited  in  reference  notes  in  35  A.  8.  R.  186,  on  injuries  received  from  falling 
object;  123  A.  8.  R.  571,  on  duty  and  liability  of  landowner  to  adjoining  pro- 
prietor as  to  falling  tools,  bricks,  and  materials. 

25  AM.  REP.  0,  BOSTON  ICE  CO.  v.  POTTER,  128  MASS.  28. 
Implied  contract,  when  arises. 

Cited  in  Smith  y.  Wenz,  185  Mass.  229,  70  N.  E.  57,  holding  implied  contract 
does  not  arise  for  furnishing  material  of  one  kind  by  landlord,  without  notio 
to  lessee  that  it  was  of  different  kind  than  that  provided  by  the  lease  ;Foote 
V.  Cotting,  195  Mass.  55,  15  L.R.A.(N.S.)  693,  80  N.  E.  600,  holding  voluntary 
advancements  in  behalf  of  party  but  without  his  knowledge  do  not  raise 
implied  contract  to  repay;  Bartlett  v.  Lowell,  201  Mass.  151,  87  N.  E.  195,  hold- 
ing that  one  who  delivers  gravel  to  city,  knowing  that  there  is  no  contract 
with  city  to  pay  therefor  cannot,  after  city  has  used  it,  recover  its  value  in 
action  on  contract;  Concord  Coal  Co.  v.  Ferrin,  71  N.  H.  33,  93  A.  S.  R.  490, 
51  Atl.  283,  holding  it  will  not  arise  from  mere  possession  and  use  in  absence 
of  privity  of  contract;  Woods  v.  Ayres,  39  Mich.  345,  33  A.  R.  396,  holding 
it  does  not  arise  from  spontaneous  and  voluntary  services;  Dempsey  v.  Billing- 
hurst,  7  S.  D.  564,  64  N.  W.  1124,  holding  it  does  not  arise  where  one  furnishes 
material  for  benefit  of  another  without  his  knowledge. 

—  Arising  out  of  express  contracts. 

Cited  in  Earle  v.  Coburn,  130  Mass.  596,  holding  where  no  duty  is  imposed 
by  law,  implied  promise  will  not  arise  against  express  declaration;  Pittsburgh 
Plate  Glass  Co.  v.  MacDonald,  182  Mass.  593,  66  N.  E.  415,  holding  where 
additional  material  is  furnished,  under  contract  to  furnish  specific  amount  only, 
without  knowledge  of  contracting  party,  no  implied  contract  arises  therefor. 

—  On  performance  by  another  in  proniisee*s  stead. 

Cited  in  Pancoast  v.  Dinsmore,  105  Me.  471,  134  A.  S.  R.  582,  75  Atl.  43, 
holding  that  when  one  has  contracted  to  take  deed  with  covenants  from  os- 
tensible owner,  but  who  is  really  agent  of  undisclosed  principal,  he  is  not 
bound  to  accept  deed  from  principal;  A.  S.  Holmes  Ref.  Co.  v.  United  Re- 
finers' Export  Oil  Co.  33  App.  Div.  02,  53  N.  Y.  Supp.  81,  holding  it  cannot 
arise  where  substitution  is  made  in  parties  on  one  side  without  knowledge  or 
Am.  Rep.   Vol.   XVI.— 38. 
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maaeni  of  other;  Consumers'  Ice  Co.  ▼.  E.  Webster,  Son  k  Co.  79  App.  Div.  350, 
79  N.  Y.  Supp.  385  (affirming  32  App.  Div.  592,  53  N.  Y.  Supp.  56),  holding 
implied  contract  does  not  arise  in  favor  of  third  person  where  representation  is 
made  that  contract  is  by  and  for  another;  Barnes  v.  Shoemaker,  112  Ind.  512, 
14  N.  E,  367,  holding  acceptance  and  use  of  goods  ordered  from  one  person  and 
supplied  by  another,  without  notice  of  change  of  vendor,  does  not  raise  implied 
contract. 

Cited  in  reference  note  in  93  A.  D.  95,  on  power  of  agent  to  sell  principal's 
property  without  disclosing  his  agency. 
Contract,  when  assignable. 

Cited  in  Demarest  v.  Dunton  Lumber  Co.  151  Fed.  508;  Campbell  v.  Sumner 
County,  64  Kan.  376,  67  Pac.  866;  D.  C.  Hardy  Implement  Co.  v.  South  Bend 
Iron  Works>  129  Mo.  222,  31  8.  W.  599;  Demarest  v.  Dunton  Lumber  Co.  88 
C.  C.  A.  310,  161  Fed.  264, — holding  contract  involving  matter  of  personal 
confidence  not  assignable  without  consent;  Niagara  Fire  Extinguisher  Co.  v. 
Hibbard,  103  C.  C.  A.  330,  179  Fed.  844,  holding  that  personal  contract  cannot  be 
assigned  without  party's  consent;  New  York  Bank  Note  Co.  v.  Kidder  Press  Mfg. 
Co.  192  Mass.  391,  78  N.  E.  463,  holding  contract  involving  fiduciary  relation  not 
assignable;  Wood  v.  Farmer,  200  Mass.  209,  86  N.  E.  297;  Montgomery  v.  De 
Picot,  153  Cal.  509,  126  A.  S.  R.  84,  96  Pac.  305,— to  the  point  that  if  contract 
calls  for  performance  of  obligation  purely  personal  it  cannot  be  assigned  without 
consent  of  party  to  be  benefited ;  Wooster  v.  Crane  k  Co.  73  N.  J.  Eq.  22,  66  Atl. 
1093,  holding  that  contract  to  publish  school  books  between  author  and  publish- 
ing company,  on  royalty,  is  not  assignable;  Swarts  v.  Narragansett  Electric 
Lighting  Co.  26  R.  I.  388,  59  Atl.  77,  holding  one  calling  for  personal  services  of 
contractor  cannot  be  assigned;  Johnson  v.  Vickers,  339  Wis.  345,  131  A.  S.  R. 
1046,  21  L.R.A.(N.S.)  359,  120  N.  W.  837,  holding  that  contract  with  sub- 
scribers for  erection  of  canning  factory,  which  requires  skill  and  experience,  is 
not  assignable  by  contractor  without  consent  of  subscribers. 

Cited  in  note  in  88  A.  S.  R.  203,  on  right  to  restrict  assignability  of  contract. 

Limited  in  Poling  v.  Condon-Lane  Boom  k  Lumber  Co.  55  W.  Va.  529,  47  S.  £. 
279,  holding  that  contract  for  services  that  may  be  as  well  performed  by  one 
person  as  another  is  assignable;  Atlantic  k  N.  C.  R.  Co.  v.  Atlantic  k  N.  C. 
R.  Co.  147  N.  C.  368,  125  A.  S.  R.  550,  23  L.R.A.(N.S.)  223,  61  S.  E.  185,  16 
A.  k  £.  Ann.  Cas.  363,  holding  that  contract  to  furnish  cord  wood  to  railroad 
is  assignable  by  railroad  company  to  its  lessee. 
—  Executory  sales. 

Cited  in  Snow  v.  Nelson,  113  Fed.  353,  holding  option  to  purchase,  not  in  its 
term^  assignable,  given  to  one  holding  himself  out  as  agent  of  another  as  to 
whom  representations  of  responsibility  and  solvency  are  made  causing  giving 
of  option,  not  assignable;  Sprankle  v.  Truelove,  22  Tnd.  App.  577,  54  N.  E.  461, 
holding  executory  contract  for  sale  of  article  with  warranty,  not  assignable 
by  seller;  Rease  v.  Kittle,  56  W.  Va.  269,  49  S.  E.  150,  holding  contract  to  sell 
to  particular  person,  without  words  including  assigns,  cannot  be  enforced  by 
third  person. 

Distinguished  in  La  Rue  v.  Groezinger,  84  Cal.  281,  38  A.  S.  R.  179,  24  Pac 
42,  holding  optional  contract  by  grower  of  crops  to  deliver  crop  from  certain 
tract  for  certain  period  assignable. 
Disability  of  stranger  to  contract  to  enforce  same. 

Cited  in  Sullivan  v.  Louisville  &  N.  R.  Co.  128  Ala.  77,  30  So.  528,  holding 
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where  contract  it  with  partner  and  its  context  shows  intention  to  deal  with  him 
as  individual,  other  partner  cannot  enforce  it  on  death  of  co-partner;  Houghton 
T.  lioma  Prieta  Lumber  Co.  162  Ala.  676,  holding  contract  involving  elements 
of  personal  truat  and  confidence,  as  consideration  moving  from  agent,  con- 
tracting in  own  name,  cannot  be  enforced  by  principal  while  it  remains  executory 
if  other  party  resists;  Roof  v.  Morrison,  37  111.  App.  37,  holding  party  who  sella 
on  credit  of  known  customer  cannot  be  compelled  to  part  with  goods  and  accept 
promise  oi  person  tuknown  to  him;  Barker  v.  Keown,  67  IlL  App.  433,  holding 
where  property  is  sold  as  property  of  one  person  and  purchaser  discovers  that  it 
belongs  to  another  he  may  refuse  to  take  prc^rty;  Parrish  v.  Thurston,  87  Ind. 
437,  holding  where  buyer  and  seller  of  negotiable  instrument  believe  it  to  be  of 
certain  person  whereas  it  is  not  of  another,  contract  will  be  set  aside  for  mistake; 
Hall  V.  Parker,  37  Mich.  690,  26  A.  R.  640,  on  right  of  person  to  impose  condition 
excluding  other  persons  in  contract  with  another;  Kling  v.  Irving  Nat.  Bank, 
21  App.  Div.  373,  47  N.  Y.  Supp.  628,  holding  one  who  enters  contract  on 
responsibility  of  other  cannot  be  compelled  to  accept  performance  by  third 
person;  Moore  v.  Vulcanite  Portland  Cement  Co.  121  App.  Div.  667,  106  N.  Y. 
Supp.  303,  holding  undisclosed  principal  cannot  enforce  in  own  name  contract 
entered  into  on  personal  responsibility  of  agent  acting  as  for  himself;  Sullivan  v. 
Shailor,  70  Conn.  733,  40  Atl.  1064,  holding  on  performance  of  contract  to 
furnish  material  and  render  services  made  by  agent  for  benefit  of  principal, 
latter  may  sue  for  consideration  in  own  name,  though  fact  of  agency  is  undis- 
closed; Birmingham  Matinee  Club  v.  McCarty,  162  Ala.  671,  13  L.R.A.(N.S.) 
166,  44  So.  642,  holding  undisclosed  principal  cannot  enforce  against  vendee 
it  contract  containing  personal  covenant  on  part  of  agent;  Stoddard  v.  Haniy 
120  Mass.  383,  87  A.  R.  369,  holding  party  who  in  fact  sells  to  second,  sup- 
posing sale  is  to  a  third  party  through  second  as  agent,  and  in  reliance  on  third, 
first  cannot  recover  from  third  party;  Workman  v.  Smith,  166  Mass.  92,  29  N. 
£.  198,  holding  one  who  performs  services  under  contract  with  another,  cannot 
sue  third  person  who  is  benefited  thereby;  Cowan  v.  Curran,  216  111.  698, 
76  N.  £.  322,  holding  party  who  deals  with  agent  without  disclosure  of  agency 
cannot  be  compelled  to  deal  with  principal  on  disclosure  of  relation. 

Cited  in  note  in  13  L.R.A.  319,  on  construction  of  consideration  clause  in  deed 
and  rights  thereunder. 

Distinguished  in  Stiff  v.  Keith,  143  Mass.  224,  9  N.  E.  677,  holding  undis- 
closed principal,  although  a  minor,  may  maintain  action  against  bailee  for  pos- 
session of  bailment;  Roehm  v.  Horst,  33  C.  C.  A.  660,  62  U.  S.  App.  620,  91  Fed. 
346,  holding  assignment  by  partner  to  copartner  on  dissolution  of  his  interest 
in  firm  contract  does  not  relieve  other  party  to  contract;  Wilson  v.  Roelofi^ 
88  IlL  App.  480,  holding  contract  by  member  of  partnership  in  apparent  scope 
of  authority  enforceable  by  firm;  Baird  Bros.  v.  Pratt,  6  Ind.  Terr.  38,  89  S.  W. 
648,  holding  where  goods  are  sold  by  firm  in  one  place  and  shipped  by  same 
firm  from  another  not  a  change  in  parties  authorizing  repudiation  of  contract 
by  buyer. 

Disapproved  in  Rice  k  B.  Malting  Co.  t.  International  Bank,  86  HI.  App, 
136,   holding  where  purchaser  from  one  in  possession  is  informed  of  agency 
before  payment,  principal  may  enforce  contract. 
When  novation  effected. 

Cited  in  Kirchman  t.  Standard  Coal  Co.  112  Iowa,  668,  62  L.RJL  318,  84 
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N.  W.  939,  holdiDg  agreement  by  third  party  to  assume  debt  of  second  does 
not  constitute  a  novation  without  consent  of  all  parties. 
Agent's  right  to  maintain  action. 

Cited  in  Maloon  y.  Barrett,  192  Mass.  552,  78  N.  E.  560,  holding  principal 
who  accepts  benefits  of  unauthorized  acts  of  agent  liable  to  agent  for  value 
of  services  in  bringing  about  contract;  Barcus  v.  Dorries,  64  App.  Div.  100, 
71  N.  Y.  Supp.  695,  holding  one  who  induces  another  to  enter  contract  under 
representation  of  agency,  but  with  no  agency  in  fact  existing,  cannot  recover  on 
contract  personally. 

Cited  in  note  in  29  L.R.A.(N.S.)  476,  on  character  of  contract  as  affecting 
right  of  undisclosed  principal  to  sue  thereon. 

Distinguished  in  Shelby  v.  Burrow,  76  Ark.  658,  1  L.R.A.(N.S.)  303,  89 
8.  W.  464,  6  A.  &  E.  Ann.  Cas.  554,  holding  contract  made  by  agent  in  his  own 
name  without  disclosing  principal,  may  be  enforced  by  agent. 

Disapproved  in  Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt  Paving  Co.  136 
App.  Div.  22,  120  N.  Y.  Supp.  163,  holding  that  undisclosed  principal  may 
recover  en  executed  contract  made  by  agent. 

25  AM.  RSP.   12,  McCONNEIili  ▼.  BliOOD,   12S  MASS.  47. 
Fixtures  as  between  mortgagor  and  mortgagee. 

Cited  in  McCrillis  v.  Cole,  25  R.  I.  166,  105  A.  S.  R.  876,  65  Atl.  196,  holding 
chattel  annexed  to  realty  with  view  of  enhancing  its  value  and  for  purpose  of 
being  permanently  used  in  connection  with  it,  a  fixture. 

Cited  in  reference  note  in  38  A.  D.  376,  on  fixtures  placed  on  mortgaged 
premises  as  part  of  the  freehold. 

Cited  in  notes  in  1  A.  S.  R.  ^9;  27  A.  R.  311;  10  L.R.A.  725, — on  fixtures 
as  between  mortgagors  and  mortgagees. 
—  Machinery  In  place. 

Cited  in  Keeler  v.  Keeler,  31  N.  J.  £q.  181,  holding  chattels  used  to  furnish  mo- 
tive power,  light  and  warmth  to  building,  and  connections  thereof  to  b\iilding, 
fixtures;  Chase  v.  Tacoma  Box  Co.  11  Wash.  377,  39  Pac.  639,  holding  machines 
not  specially  adapted  to  particular  building  and  connected  by  belting  to  shafts 
and  fastned  by  screws  to  fioor,  not  fixtures;  Hawkins  v.  Hersey,  86  Mo.  394, 
30  Atl.  14,  holding  machinery  placed  in  building  to  make  it  available  as  fac- 
tory under  arrangement  between  vendee  and  vendor  that  it  shall  remain  per- 
sonalty until  paid  for  is  as  to  mortgagee  who  assents,  not  a  fixture;  William 
Firth  Co.  v.  South  Carolina  Loan  k  T.  Co.  122  Fed.  569,  holding  manner  of 
attachment  immaterial  where  machinery  is  necessary  to  use  of  building  for  pur- 
pose to  which  it  is  devoted,  as  between  mortgagor  and  mortgagee;  Kelley  v. 
Border  City  Mills,  126  Mass.  148,  holding  boiler  situated  in  adjoining  building 
and  used  to  supply  steam  to  another  building  on  same  realty,  fixture;  South- 
bridge  Sav.  Bank  v.  Stevens  Tool  Co.  130  Mass.  547,  holding  ponderous  machine 
placed  in  building,  adapted  and  designed  for  use  as  part  of  machinery  used 
in  manufactory  fixture;  White  v.  Cincinnati,  R.  &  M.  R.  Co.  34  Ind.  App. 
287,  71  N.  £.  276,  holding  machinery  placed  in  building  by  owner  to  enable 
him  to  use  land  to  better  advantage  and  essential  to  use  of  land,  fixture;  Cavis 
V.  Beckford,  62  N.  H.  229,  13  A.  S.  R.  554,  holding  steam-boiler  and  looms  used 
as  necessary  part  of  machinery  of  mill  fixtures,  though  held  in  position  only 
by  own  weight;  Hubbell  v.  East  Cambridge  Five  Cents  Sav.  Bank,  132  Mass. 
447>  42  A.  R.  446,  holding  machinery  screwed  to  floor  for  purpose  of  being 
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steadied^  connected  with  shafting  but  removable  without  injury  to  building, 
not  fixture;  Maguire  v.  Park,  140  Mass.  21,  1  N.  E.  750,  holding  machines  sep- 
arately  constructed  and  adapted  to  use  in  any  building,  when  placed  in  building 
and  secured  in  such  a  way  as  to  be  removable  without  injury  to  themselves  or 
building,  not  fixtures;  Southbridge  Sav.  Bank  v.  Mason,  147  Mass.  600,  1 
L.R.A.  360,  18  N.  E.  406,  holding  machinery  placed  in  factory  intended  for  use 
in  business  and  to  permanently  increase  value  of  factory,  fixture. 

Cited  in  notes  in  3  L.R.A,  33,  on  machinery  as  fixtures;  8  L.R.A.(N.S.)   378, 
on  engine  as  fixture  when  placed  on  the  land  by  owner  of  the  realty. 
—  As  between  vendor  and  vendee. 

Cited  in  Wade  v.  Donau  Brewing  Co.  10  Wash.  284,  38  Pac.  1009,  holding 
machinery  placed  in  building  especially  erected  for  it,  a  fixture  as  between 
vendor  on  conditional  sale  and  mortgagee;  Kimball  v.  Grand  Lodge  of  Masons, 
131  Mass.  69,  holding  articles  of  furniture  which  rest  on  floor  and  nailed  to 
wall,  used  by  tenant  for  conduct  of  business,  not  fixtures;  Towne  v.  Fiske,  127 
Mass.  126,  34  A.  R.  363,  holding  portable  hot-air  furnace,  not  fastened  other 
than  by  its  own  weight,  not  a  fixture. 

Cited  in  note  in  17  A.  D.  691,  on  what  are  fixtures  when  erected  by  owner  of 
freehold. 
Manner  of  annexation  as  deciding  what  are  fixtures. 

Cited  in  Evans  v.  Kister,  36  C.  C.  A.  28»  92  Fed.  828,  holding  chattel  so  an- 
nexed to  realty  as  to  be  part  of  it  does  not  lost  its  character  of  fixture  by 
registration  of  agreement  between  mortgagor  and  vendor  preserving  its  character 
as  personalty,  against  prior  mortgage  on  realty ;  Southbridge  Say.  Bank  v.  Exeter 
Mach.  Works,  127  Mass.  642,  holding  boiler  in  machine  shop  for  purpose  of 
furnishing  motive  power  for  machinery,  a  fixture,  though  it  could  be  removed 
without  disturbing  its  support  and  encasement;  Canning  v.  Owen,  22  R.  I.  624, 
84  A.  S.  R.  858,  48  Atl.  1033,  holding  chattel  annexed  to  free-hold  by  owner  to 
be  used  and  enjoyed  in  connection  therewith  becomes  fixture;  Carpenter  v. 
Walker,  140  Mass.  416,  6  N.  E.  160,  holding  machines  not  fixtures  though 
physically  attached  to  freehold  if  mode  of  attachment  indicates  it  is  merely  to 
steady  them  and  not  make  them  adjunct  of  building. 

Cited  in  reference  notes  in  29  A.  R.  403,  on  heating  and  lighting  fixtures  aa 
part  of  realty;  60  A.  R.  171,  on  annexation  of  fixtures. 
Permanency  of  annexation  as  dependent  on  Intention  of  owner. 

Cited  in  Leonard  v.  Stickney,  331  Mass.  641,  holding  whatever  is  annexed  by 
owner  for  better  enjoyment  of  realty  and  its  improvement,  fixtures;  Smith 
V.  Bay  State  Sav.  Bank,  202  Mass.  482,  88  N.  E.  1086,  holding  that  whether 
article  annexed  to  building  by  owner  continues  to  be  chattel  depends  upon  in- 
tention of  owner  when  he  annexed  it  as  manifested  by  his  acts;  Ferris  v.  Quim- 
by,  41  Mich.  206,  2  N.  W.  9,  holding  intention  of  owner  in  making  annexation 
most  important  circumstance  in  determining  whether  chattel  becomes  part  of 
realty. 

25  AM.  KEP.   14,  BLUNT  v.  NORRIS,   128  MASS.  55. 
Equities  as  between  claimants  to  collateral  securfties. 

Cited  in  reference  note  in  29  A.  R.  710,  on  rights  of  transferees  when  creditor 
transfers  principal  and  collateral  notes  to  difi'erent  persons. 
Distinguished  in  Morris  v.  Bacon,  123  Mass.  68,  25  A.  R.  17,  holding  indorsee 
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of  note  to  secure  which  mortgage  is  given,  entitled  to  assignment  of  mortgage 
against  assignee  who  was  indorsee  of  subsequent  fraudulent  note. 
Bona  fide  purchaser  on  face  of  record. 

Cited  in  Raymond  t.  Whitehouse,  119  Iowa,  132,  93  N.  W.  292,  holding  as- 
signee of  mortgage  is  entitled  to  rely  on  records  as  they  exist  at  time  <^  as- 
signment; Stark  v.  Boynton,  167  Mass.  443,  46  N.  £.  764,  holding  one  who  takes 
from  person  who  appears  of  record  to  be  owner,  may  claim  as  against  grantee 
under  prior,  unrecorded  deed  if  such  person  is  ignorant  thereof;  Citizen's  State 
Bank  v.  Julian,  353  Ind.  656,  66  N.  E.  1007,  holding  devisee  of  purchaser  under 
foreclosure  could  claim  as  against  assignee  of  second  mortgage  whose  assignment 
was  not  of  record,  although  such  assignee  was  not  made  party  to  original  fore- 
closure, and  did  not  record  assignment  as  required  by  subsequent  law,  until 
after  decree  vesting  estate  in  devisee;  Connecticut  Mut.  L.  Ins.  Co.  t.  Talbot, 
113  Ind.  373,  3  A.  S.  R.  65,  14  N.  E.  686,  holding  one  who  buys  on  faith  of 
release  of  mortgage  with  no  other  than  record  notice  can  claim  as  against  as- 
signee who  allows  prior  assignment  to  remain  unrecorded  for  long  period  after 
paasage  of  law  providing  for  protection  of  purchasers  against  unrecorded  in- 
struments. 

25  AM.  REP.   17,  MORRIS  t.  BACON,   12S  MASS.  58. 
Title  to  collateral  security  on  assignment  of  debt. 

Cited  in  Com.  t.  Reading  Sav.  Bank,  137  Mass.  431,  holding  title  to  collateral 
passes  to  purchaser  of  debt ;  Bassett  v.  DanielH,  136  Mass.  647,  holding  .title  to 
collateral  vests  in  purchaser  of  debt;  Com.  v.  Globe  Invest.  Co.  168  Mass. 
80,  46  N.  E.  410,  holding  bona  fide  purchaser  of  note  entitled  to  assignment  of 
mortgage  securing  it;  French  v.  Hall,  198  Mass.  147,  16  L.R.A.(N.S.)  206, 
84  N.  £.  438,  holding  title  to  mortgage  debt  passes  upon  sale  without  formal 
assignment  or  indorsement  of  notes;  Barnes  v.  Boardman,  149  Mass.  106,  3 
L.RJ^.  786,  21  N.  E.  308,  holding  assignment  by  mortgagee  of  all  his  interest 
absolutely  in  premises  and  debt  secured  vests  in  assignee  all  mortgagee's  rights 
although  words  of  inheritance  are  not  used. 

Cited  in  reference  note  in  29  A.  R.  710,  on  right  of  transferees  when  creditor 
transfers  principal  and  collateral  note  to  different  persons. 

Cited  in  notes  in  13  L.RA.  296,  on  assignment  of  mortgage  debt  carrying 
security  with  it;  41  L.  ed.  U.  S.  868,  on  nature  and  validity  of  equitable  lien. 

Distinguished  in  Strong  v.  Jackson,  123  Mass.  60,  26  A.  R  19,  holding  pur- 
chaser of  note  containing  reference  to  mortgage  does  not  obtain  superior  equity 
to  mortgage  from  assignee,  as  against  prior  recorded  assignment  from  same 
assignee;  Southern  Commercial  Sav.  Bank  v.  Slattery,  166  Mo.  620,  66  S.  W. 
1066,  holding  pledgee  of  collateral  entitled  thereto  as  against  pledgee  who  ob- 
tains title  after  recording  of  first. 
Rights  of  assignee  of  note  as  against  mortgagor. 

Cited  in  Lord  v.  Crowell,  75  Me.  399,  holding  mortgagee  who  assigns  note 
without  mortgage,  holds  mortgage  in  trust  for  assignee;  Murphy  v.  Barnard, 
162  Mass.  72,  44  A.  S.  R.  340,  38  N.  E.  29,  holding  assignee  of  negotiable  note 
and  mortgage  need  not  give  notice  to  mortgagor  of  assignment  to  protect  him- 
self against  payment  to  mortgagee. 
Unrecorded  assignraents,  as  affecting  rights  of  holder  of  security. 

Cited  in  Swasey  v.  Emerson,  168  Mass.  118,  60  A.  S.  R.  368,  46  N.  E.  426, 
holding  mortgagee  who  takes  upon  recorded  satisfaction  of  prior  mortgage  has 
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superior  title  to  assignee  of  prior  mortgage  although  he  has  notes  in  his  pos- 
session, the  assignment  not  being  of  record. 
Collateral  security,  equities  In. 

Cited  in  Aldrich  v.  Blake,  134  Mass.  682,  holding  payee  of  note  to  whom  is 
delivered  mortgage  to  sureties  on  note,  holds  mortgage  as  equitable  assignee. 

15  AM.  REP.  10,  STRONG  T.  JACKSON,  12S  BfASS.  50. 
Collateral  security,  equities  In. 

Cited  in  Aldrich  v.  Blake,  134  Mass.  582,  holding  where  mortgage  to  sureties 
on  note  is  delivered  to  payee  of  note,  he  holds  mortgage  as  equitable  assignee. 

Cited  in  reference  note  in  20  A.  R.  710,  on  rights  of  transferees  when  cred< 
iter  transfers  principal  and  collateral  note  to  different  persons. 
Notice  on  purchase  of  note  secured  by  recorded  mortgage. 

Cited  in  White  v.  Dodge,  187  Mass.  449,  73  N.  E.  540,  holding  purchaser  who 
takes  note  and  mortgage  together  takes  with  notice  of  rights  in  mortgage; 
Jewett  V.  Tucker,  139  Mass.  566,  2  N.  E.  680,  holding  taker  of  note  referring"  to 
mortgage  takes  it  subject  to  equities  against  mortgage;  Murphy  v.  Barnard,  162 
Mass.  72,  44  A.  S.  R.  340,  38  N.  E.  29,  holding  purchaser  of  note  known  to 
l>e  secured  by  mortgage,  who  obtains  assignment  has  inferior  title  to  one  who 
has  prior  recorded  assignment;  Pierson  v.  McNeal,  137  Mich.  158,  100  N.  W. 
458  (dissenting  opinion),  on  what  constitutes  bona  fide  purchaser. 

Distinguished  in  Bassett  v.  Alger,  136  Mass.  547,  holding  bona  fide  indorsee 
for  value  of  note  and  mortgage  from  actual  owner  thereof  not  affected  with 
notice  that  note  and  mortgage  were  to  secure  future  advances  by  recital  of 
**my  interest"  in  deed  of  conveyance. 
Title  under  mortgage. 

Cited  in  Cornish  v.  Woolverton,  32  Mont.  456,  108  A.  S.  R.  508,  81  Pac.  4, 
bolding  mortgage  does  not  convey  legal  title  but  is  mere  lien. 

25  AM.  REP.  24,  WELCH  t.  GOODWIN,  123  MASS.  71. 
Recovery  of  money  paid  on  forged  Instrument. 

Cited  in  United  States  v.  National  Park  Bank,  6  Fed.  852,  holding  money  paid 
•on  forged  indorsement  under  mutual  mistake  of  fact  may  be  recovered;  First 
Nat  Bank  v.  National  Bank,  182  Mass.  330,  04  A.  S.  R.  630,  65  N.  £.  24,  holding 
money  paid  on  forged  check  may  be  recovered;  Dedham  Nat.  Bank  v.  Everett 
Nat.  Bank,  177  Mass.  302,  83  A.  S.  R.  286,  50  N.  E.  62,  holding  drawee  bank 
•cannot  recover  from  payee  bank  on  forged  checks,  unindorsed,  payable  to  cash, 
where  payee  has  not  deceived  drawee;  Germania  Bank  v.  Boutell,  60  Minn. 
180,  51  A.  S.  R.  510,  27  L.R.A.  635,  62  N.  W.  327  (dissenting  opinion),  on 
recovery  where  payer  has  been  deceived  by  signature. 

Cited  in  notes  in  52  A.  D.  760,  on  recovery  on  count  for  money  had  and  re- 
•ceived  of  money  paid  on  consideration  which  has  failed;  04  A.  S.  R.  645,  646, 
on  conditions  on  which  payment  obtained  through  forged  indorsement  may  be 
recovered  back;  1  L.R.A.  200,  on  payment  in  forged  paper  or  base  coin;  10 
LJl.A.(N.S.)  66,  69,  on  right  of  drawee  of  forged  check  or  draft  to  recover  money 
paid  thereon;  27  L.R.A.  640,  on  duty  of  drawee  to  know  signature  of  drawer. 

Disapproved  in  Johnston  v.  Commercial  Bank,  27  W.  Va.  343,  55  A.  R.  315, 
holding  one  who  pays  forged  note  purporting  to  be  signed  by  him  cannot  re- 
cover from  bona  fide  holder. 
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—  Notice  of  f briery  and  demand  of  repayment. 

Cited  in  Brixen  v.  Deseret  Nat  Bank,  5  Utah,  604,  18  Pac.  43,  holding  delay 
in  tendering  back  payment  on  forged  instrument  will  not  estop  payer  where 
other  party  is  not  prejudiced. 

Distinguished   in  National  Exch.    Bank  v.   United  States,   80  C.   C.   A.  632, 
151  Fed.  402,  holding  notice  of  forgery  must  be  given  to  party  receiving  payment 
within  reasonable  time  after  discovery. 
Laches  as  defense  to  rights  arising  on  forged  writings. 

Cited  in  Sandy  River  Nat  Bank  v.  Miller,  82  Me.  137,  10  Atl.  109,  holding 
action  cannot  be  maintained  against  surety  on  original  note,  surrendered  ou 
receipt  of  new  note,  hearing  surety's  forged  signature,  where  holder  is  guilty  of 
laches  as  to  surety. 

Agent  for  undisclosed  principal,  when  bound  personally. 

Cited  in  Purdom  Naval  Stores  Co.  v.  Western  U.  Teleg.  Co.  153  Fed.  327, 
to  the  point  that  where  agent  enters  into  contract  for  principal,  without  dis- 
closing principal,  other  party  may  hold  either  principal  or  agent;  De  Remer  v« 
Brown,  165  N.  Y.  410,  59  N.  £.  129,  holding  agent  liable  on  his  contract  where 
he  does  not  disclose  principal  although  other  party  may  suppose  he  acted  as 
agent ;  Haviland  v.  Mayfield,  38  Colo.  185,  88  Pac  148,  holding  one  who  purchases 
goods  and  receives  services  in  individual  capacity  without  disclosing  principal 
personally  liable;  Long  v.  McKissick,  50  S.  C.  218,  27  S.  £.  636,  holding  one  who 
acts  as  attorney  but  refuses  to  disclose  principal  on  demand,  personally  liable; 
Patrick  v.  Bowman,  149  U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Rep.  811,  holding 
him  bound  where  credit  is  given  agent;  Brigham  v.  Herrick,  173  Mass.  460, 
53  N.  E.  906,  holding  him  liable  on  contract  where  he  does  not  disclose  agency; 
Neely  v.  State,  60  Ark.  66,  46  A.  S.  R.  348,  27  L.R.A.  503,  28  S.  W.  800,  on 
validity  of  contract  with  agent  who  acts  in  known  capacity  as  agent,  but  with- 
out disclosing  principal. 

Cited  in  reference  notes  in  9  A.  S.  R.  196;  68  A.  S.  R.  550, — on  personal 
liability  of  agent;  93  A.  S.  R.  182,  on  treating  as  principal  person  acting  as 
agent  of  undisclosed  principal. 

Cited  in  notes  in  22  A.  S.  R.  509,  on  agent's  liability  where  he  contracts 
personally  or  conceals  agency;  2  L.R.A.  812,  on  personal  liability  of  agent  of 
undisclosed  principal. 

25  AM.  REP.  27,  TOBETIT  v.  WOOD,  12S  MASS.  88. 
Ratification,  ivhat  constitutes. 

Annotation  cited  in  Hill  v.  Nelms,  86  Ala.  442,  5  So.  796,  holding  passive 
acquiescence  unconnected  with  affirmative  acts,  short  of  statute  of  limitations 
where  statute  would  operate,  is  not  a  ratification. 
—  By  Infant  on  majority. 

Cited  in  Buchanan  v.  Hubbard,  119  Ind.  187,  holding  infant  who  on  coming 
of  age  disposes  of  identical  property  received  under  contract  thereby  affirms 
contract. 

Cited  in  reference  notes  in  93  A.  D.  124,  on  necessity  for  return  of  consider- 
ation on  repudiation  of  deed  or  contract  by  minor ;  25  A.  R.  434,  on  ratification 
of  his  contracts  by  minor  after  attaining  majority ;  27  A.  R.  496,  on  ratification 
of  infant's  undertaking  of  suretyship;  29  A.  R.  445,  on  lapse  of  time  as  rati- 
fication of  contract  by  infant  after  becoming  of  age;  35  A.  R.  574,  on  sufficiency 
of  ratification  of  debt  contracted  during  infancy;  37  A.  R.  407,  on  refunding 
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benefit  where  infant  disafli  iiis;  1  A.  S.  R.  384,  on  power  of  infant  to  avoid  his 
contract;  18  A.  S.  R.  700,  un  how  ratification  of  infant's  contract  made. 

Cited  in  notes  in  13  A.  S*  R.  330,  on  subsequent  ratification  of  contracts  of 
infants;  18  A.  S.  R.  602,  on  partnership  agreements  and  transactions  by  in- 
fants; 18  A*  S.  R.  674,  on  disaffirmance  of  contracts  within  reasonable  time  after 
reaching  majority;  18  A.  S.  R.  706,  on  burden  of  showing  ratification  by  infant; 
18  A.  S.  R,  718,  on  ratification  by  infant  by  retention  of  property;  41  L.  ed.  U. 
S.  763,  on  validity  of  ratification  and  disafiirming  of  infants'  contracts. 
Executory  contract  of  infant. 

Cited  in  Savage  v.  Lichlyter,  69  Ark.  1,  26  8.  W.  12,  holding  executory  con- 
tract not  binding  on  infant  unless  confirmed  by  him  on  coming  of  age. 
Proof  of  new  promise  on  release  from  obligation. 

Cited  in  Glidden  v.  Chamberlin,  167  Mass.  486,  67  A.  S.  R.  479,  46  N.  E.  103, 
holding  in  order  to  charge  indorser  on  new  promise  to  pay  after  default  of 
notice  of  dishonor  the  proof  thereof  must  be  clear  and  distinct. 

25  AM.  REP.  82,  BIGEIjOW  v.  GIIiLOTT,   123  BfASS.   102. 
Revocation  of  part  of  will. 

Cited  in  Mile's  Appeal,  68  Conn.  237,  36  L.R.A.  176,  36  Atl.  39,  on  revo- 
cation of  part  by  erasure  of  specific  legacy  to  increase  residuary  bequest;  Hub- 
bard V.  Hubbard,  99  III.  App.  566,  holding  will  or  any  provision  may  be  revoked 
by  cancellation  or  obliteration;  Varnon  v.  Varnon,  67  Mo.  App.  534,  holding 
imder  statute  there  may  be  partial  revocation. 

Distinguished  in  Lovell  v.  Suitman,  25  Hun,  537,  holding,  under  statute,  will 
or  any  part  cannot  be  revoked  by  obliteration  unless  whole  will  be  revoked  or 
destroyed. 
—  Obliteration  or  erasure. 

Cited  in  Southworth  v.  Southworth,  173  Mo.  59,  73  S.  W.  129,  on  validity  of 
cancelation  of  clause  of  will  by  drawing  line  through  it,  after  publication. 

Cited  in  reference  notes  in  39  A.  R.  764,  on  effect  of  cancelation  made  in  will 
subsequent  to  execution  but  before  execution  of  last  codicil;  40  A.  R.  269,  on 
what  constitutes  mutilation  of  will;  67  A.  S.  R.  140,  on  necessity  of  proper 
attestation  on  alteration  of  will  after  execution;  77  A.  S.  R.  646,  on  alteration 
of  will  not  superseding  provisions  thereof. 

Cited  in  notes  in  28  A.  S.  R.  360;  98  A.  S.  R.  812, — on  revocation  of  wills  by 
cancelation,  alteration,  and  obliteration;  45  A.  R.  343,  on  manner  and  proof 
of  revocation  of  will. 

Distinguished  in  Re  Knapen,  76  Vf.  146,  98  A.  S.  R.  808,  63  Atl.  1003,  holding 
where  there  is  alteration  by  interlineation  of  words  and  clauses,  and  revocation 
is  dependent  on  such  interlineation,  which  is  ineffective,  will  not  revoked;  Esch- 
bach  V.  Collins,  61  Md.  478,  48  A.  R.  123,  holding  obliteration  of  clause  which 
alters  testamentary  disposition  ineffectual  unless  authenticated  as  new  will. 

Disapproved  in  Law  v.  Law,  83   Ala.  432,  3  So.  762,  holding  it  cannot  be 
revoked  by  cancelation  of  names  of  one  or  more  legatees. 
Residuary  bequest,  what  included. 

Cited  in  Lovering  v.  Lovering,  129  Mass.  97,  holding  it  carries  all  property 
not  otherwise  disposed  of,  and  includes  all  lapsed  and  void  legacies;  Vande- 
walker  v.  BoUina,  63  N.  H.  460,  3  Atl.  625,  holding  it  carries  with  it  lapsed 
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legacies;  Re  Knapen,  75  Vt.  146,  98  A.  &  R.  808,  53  Ail.  1003,  holding  can- 
celation of  specific  legacy  works  increase  in  residuary  bequest. 

Cited  in  note  in  9  LJI.A.  202,  as  to  what  passes  in  residuary  bequest. 

25  AM.  REP.  S7,  PRATT  T.  TAUNTON  COPPER  CO.  19S  MASS.   110. 
liiability  of  corporation  on  unauthorized  issne  or  transfer  of  stock. 

Cited  in  Machinist's  Nat  Bank  y.  Field,  126  Mass.  345,  holding  bona  fide 
purchaser  will  not  be  compelled  to  give  up  his  certificate;  Moores  ▼.  Citizens' 
Kat  Bank»  111  U.  8.  156,  28  L.  ed.  385,  4  Sup.  Ct  Rep.  345,  holding  corpora- 
tion liable  to  original  owner  for  issuance  of  new  certificate  upon  forged  power; 
Crocker  y.  Old  Colony  R.  Co.  137  Mass.  417,  holding  corporation  liable  to  owner 
for  issue  of  new  certificate  upon  forged  transfer;  Loring  v.  Salisbury  Mills, 
125  Mass.  138,  holding  corporation  liable  for  issue  of  new  certificate  if  it  fail 
to  exercise  reasonable  care  in  examining  title  of  holder  of  power;  Boston  A 
A.  R.  Co.  v.  Richardson,  135  Mass.  473,  holding  corporation  liable  to  owner 
where  it  has  issued  new  certificate  on  forged  power  of  attoi^ey;  Allen  y.  South 
Boston  R.  Co.  150  Mass.  200,  15  A.  S.  R.  185,  5  L.R.A.  716,  22  N.  E.  917,  hold- 
ing corporation  liable  to  purchaser  in  good  faith  for  value  of  over  issue  stock 
which  is  in  proper  form  and  issued  by  proper  officer;  Geyser-Marion  Gold  Min. 
Co.  Y.  Stark,  53  L.R.A.  684,  45  C.  C.  A.  467,  106  Fed.  558,  holding  corporation 
Uable  to  owner  for  unauthorized  issue  of  new  certificate  to  third  person;  Strange 
V.  Houston  ft  T.  C.  R.  Co.  53  Tex.  162,  to  the  point  that  corporation  is  to  cer- 
tain extent  custodian  of  rights  of  stockholders  and  responsible  for  illegal  issue 
of  stock  to  their  prejudice. 

Cited  in  notes  in  81  A.  D.  706,  on  corporation's  duty  to  issue  shares  of  stock 
to  owner  who  has  been    unlawfully  depriYed  thereof;  136  Am.  St.  Rep.  1041,  on 
duty  of  corporations  to  transfer  stock  on  their  books;   19  L.RJL  333,  on  lia- 
bility of  corporation  for  fraud  or  forgery  of  its  officers  in  the  issue  of  stock. 
—  Remedy  in  equity. 

Cited  in  Herbert  Kraft  Co.  y.  Bank  of  Orland,  133  Cal.  64,  65  Pac  143,  holding 
stockholder  may  maintain  suit  in  equity  to  compel  corporation,  which  has  un- 
lawfully cancelled  stock,  to  recognize  owner  as  stockholder;  Western  U.  Teleg. 
Co.  Y.  Davenport,  97  U.  S.  369,  24  L.  ed.  1047,  holding  original  owner  can  com- 
pel corporation  which  has  issued  new  certificate  on  forged  power,  to  replace  stock 
on  books  in  his  name. 

Right  of  purchaser  of  Improperly  transferred  corporate  stock  as  against 
true  owner. 

Cited  in  Holden  v.  Metropolitan  Nat.  Bank,  138  Mass.  48,  holding  bona  fide 
pledgee  not  liable  for  proceeds  of  stocks  reg^ularly  transferred  to  him  on  un- 
authorized assignment  by  an  officer  of  the  last  holder;  Baker  v.  Wasson,  5.**. 
Tex.  150,  holding  innocent  purchaser  of  stock  not  liable  to  true  owner;  Citizens' 
Street  R.  Co.  v.  Robbins,  128  Ind.  449,  25  A.  S.  R.  445,  12  L.R.A.  498,  26  N.  E. 
116,  holding  bona  fide  purchaser  in  open  market  of  new  certificate  of  stock  on 
cancelation  of  old  not  liable  to  former  holder  because  of  illegality  of  cancelation 
of  which  purchaser  is  ignorant. 
Bona  fide  purchase  from  apparent  owners  of  stocks. 

Cited  in  Com.  y.  Reading  SaY.  Bank,  137  Mass.  431,  holding  purchaser  for 
value  without  notice  gets  good  title  as  against  corporation  of  stock  issued  under 
corporate  seal  and  signed  by  authorized  officer;  Anderson  y.  Waco  State  Bank, 
92  Tex.  506,  71  A.  S.  R.  867,  49  S.  W.  1030,  holding  title  of  bona  fide  pledgee  of 
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stock  in  name  of  husband  must  prevail  over  title  of  wife,  whose  funds  purchased 
stock,  and  the  pledge  of  which  was  without  her  authority;  Walker  v.  Detroit 
Transit  R.  Go.  47  Mich.  338,  11  N.  W.  187,  holding  innocent  purchaser  in  good 
faith,  who  purchases  from  one  clothed  with  apparent  authority  to  dispose  of 
stock,  gets  good  title  as  against  owner. 

Cited  in  note  in  87  A.  S.  R.  849,  on  spurious  stock  in  hands  of  bona  fide  pur- 
chaser. 

Proper  parties  in  suit  on  invalid  Issue  of  stock. 

Cited  in  Baker  v.  Wasson,  69  Tex.  140,  holder  true  owner  may  join  purchaser 
who  combines  with  company  to  deprive  owner  of  stock;  Pratt  v.  Boston  k  A.  R. 
Co.  126  Mass.  443,  holding  person  acting  under  forged  power  of  attorney  and 
person  to  whom  new  certificate  is  issued  need  not  be  joined  with  corporation  in 
suit  by  owner;  St.  Romes  v.  Levee  Steam  Cotton  Press  Co.  127  U.  S.  614,  32 
L.  ed.  289,  8  Sup.  Ct.  Rep.  1335,  holding  owner  may  proceed  against  corporation 
without  joining  new  certificate  holder;  Holden  v.  Metropolitan  Nat.  Bank,  151 
Mass.  112,  23  N.  E.  733,  holding  corporation  cannot  sue  bona  fide  pledgee  for 
proceeds  of  sale  of  stock  issued  in  name  of  pledgee. 

25  AM.  RSP.  40,  MORVIIiliE  v.  AMERICAN  TRACT  SOC.  12S  MASS. 

120. 
Recovery  of  property  ^iven  or  money  paid  to  public  corporation  on  ultra 

vires  agreement. 

Cited  in  Chapman  v.  Douglas  County,  107  U.  S.  348,  27  L.  ed.  378,  2  Sup. 
Ct.  Rep.  62,  holding  lands  conveyed  to  county  under  contract  subsequently 
declared  illegal,  may  be  recovered;  State  v.  Knoxville,  115  Tenn.  175,  90  S.  W. 
289,  holding  where  money  is  wrongfully  received  by  municipality  from  which 
benefit  has  accrued  to  it,  corporation  bound  to  respond  to  extent  of  benefit 
received;  Geer  v.  School  Dist.  No.  11,  49  C.  C.  A.  539,  111  Fed.  682,  holding 
school  district  which  has  power  to  incur  indebtedness  but  exceeds  power  render- 
ing bonds  void  ab  initio,  it  is  liable  thereon  to  innocent  purchaser,  where  school 
district  has  used  money  for  purpose  for  which  indebtedness  was  incurred; 
Femald  v.  Oilman,  123  Fed.  797,  holding  money  paid  for  city  bonds  which 
are  void  for  want  of  power  in  city  to  issue,  may  be  recovered  in  action  for 
money  had  and  received;  Penley  v.  Auburn,  86  Me.  278,  21  L.R.A.  657,  27  Atl. 
158,  holding  land  conveyed  under  contract  with  city  which  is  ultra  vires  may 
be  recovered;  L*Herbette  v.  Pittsfield  Nat.  Bank,  162  Mass.  137,  44  A.  S.  R. 
354,  38  N.  £.  368,  holding  money  deposited  in  bank  under  agreement  for  in- 
vestment which  is  ultra  vires,  may  be  recovered  back,  no  investments  having 
been  made;  Brown  v.  Atchison,  39  Kan.  37,  7  A.  S.  R.  515,  17  Pac.  465,  holding 
corporation  which  has  received  benefits  under  ultra  vires  contract  over  and 
above  equivalent  rendered  in  return  will  be  required  to  place  other  party  in 
statu  quo  or  render  accounting;  Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24, 
36  L.R.A.  664,  45  N.  E.  390  (dissenting  opinion),  on  recovery  where  contract 
is  ultra  vires. 

Cited  in  reference  note  in  35  A.  S.  R.  685,  on  ultra  vires  contracts  of  cor- 
poration. 

Cited  in  note  in  70  A.  S.  R.  174,  on  recovery  for  benefits  received  imder  ultra 
vires  contract. 

Distinguished  in  Holden  v.  Phelps,  135  Mass.  61,  holding  receiver  of  savings 
bank  may  maintain  action  to  restrain  assignee  of  mortgage  owned  by  bank  from 
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enforcing  power  of  sale,  where  treasurer  of  bank  has  without  authority  as- 
signed mortgage,  and  assignee  has  released  debt;  Agawan  Nat.  Bank  y.  South 
Had  ley,  128  Mass.  503,  holding  money  paid  town  treasurer  on  loan  which  he 
was  unauthorized  to  make  lender  cannot  recover  from  town  though  part  of 
money  is  used  to  pay  town  debts;  Bailey  v.  Methodist  Episcopal  Church,  71 
Me.  472,  holding  where  there  is  an  entire  want  of  authority  to  make  the  particu- 
lar contract  under  any  circumstance  or  for  any  purpose,  recovery  cannot  be  had. 
Recovery  on  contract  malum  prohibitum. 

Cited  in  Parkersburg  v.  Brown,  106  U.  S.  487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
442,  holding  property  conveyed  under  contract  merely  malum  prohibitum  may 
be  recovered  back;  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  618,  44  L.  ed. 
611,  20  Sup.  Ct.  Rep.  408,  holding  party  paying  may  recover  where  contract  is 
merely  malum  prohibitum ;  Logan  County  Nat.  Bank  v.  Townsend,  139  U.  S.  67,  35 
Lu  ed.  107,  11  Sup.  Ct.  Rep.  496,  holding  money  paid  may  be  recovered  back; 
Pullman  Palace  Car  Co.  v.  Central  Transp.  Co.  65  Fed.  158,  holding  money  paid 
on  contract  which  is  declared  unlawful  but  which  does  not  involve  moral  turpitude 
may  be  recovered  on  repudiation  by  one  party;  Union  Nat.  Bank  v.  Lyons,  220 
Mo.  538,  119  S.  W.  540,  holding  that  money  parted  with  on  void  contract  may 
be  recovered. 
Liability  of  corporation  for  exercise  of  powers  not  expressly  granted. 

Cited  in  Nash  v.  MinnesoU  Title  Ins.  &  T.  Co.  159  Mass.  437,  34  N.  £. 
625,  holding  corporation  liable  for  representations  which  are  properly  incident 
to  principal  undertaking  in  which  it  is  engaged. 
Right  to  plead  ultra  vires. 

Cited  in  Western  Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.  102  Md.  307,  111 
A.  S.  R.  362,  2  L.R»4.(N.S.)  887,  62  Atl.  351,  holding  corporation  which  has 
received  benefits  from  third  party  under  contract  ultra  vires  not  estopped  to 
plead  that  defense  in  action  to  enforce  contract  by  other  party. 

Cited  in  note  in  20  L.R.A.  767,  770,  on  estoppel  of  corporation  to  set  up 
plea  of  ultra  vires. 

Implied  powers  of  corporation. 

Cited  in  Safety  Insulated  Wire  &  Cable  Co.  v.  Baltimore,  20  C.  C.  A.  453, 
42  U.  S.  App.  64,  74  Fed.  363,  holding  corporation  for  manufacture  has  no 
power  to  install  articles  of  its  manufacture,  requiring  subcontractor's  services; 
Davis  V.  Old  Colony  R.  Co.  131  Mass.  258,  41  A.  R.  221,  holding  neither  rail- 
road nor  corporation  for  manufacture  of  musical  instruments  has  power  to 
guaranty  expenses  of  musical  festival;  Bradbury  v.  Boston  Canoe  Club,  153 
Mass.  77,  26  N.  E.  132,  holding  corporation  with  power  to  hold  land  and  erect 
building  could  borrow  money  for  purpose  of  erecting  building;  Venner  v.  Chi- 
cago City  R.  Co.  236  III.  349,  86  N.  E.  266,  to  the  point  that  corporation  may 
make  all  such  contracts  as  are  necessary  and  usual  in  course  of  business,  unless* 
restricted  by  charter. 
—  Compromises. 

Cited  in  Northern  L.  M.  Co.  v.  Steubner,  4  Mackey,  301;   Northern  Liberty 
Market  Co.  v.  Kelly,  113  U.  S.  199,  28  L.  ed.  948,  5  Sup.  Ct.  Rep.  422,— holding 
corporation  may  compromise   and   settle   claims  against   it  though   it   has  ex- 
ceeded its  powers  in  regard  to  matter  on  which  claim  arose. 
Duty  of  arbitrators  not  avowedly  chosen  as  partisans. 

Cited  in  Shear  v.  Mosher,  8  III.  App.  119,  holding  it  duty  of  arbitrator  to 
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keep  free  from  influences  that  would  impair  impartiality;   Produce  Refrigera- 
ting Co.  V.  Norwich  Union  F.  Ins.  Soc.  91  Minn.  210,  97  N.  W,  875,  holding 
they  are  bound  to  look  impartially  at  true  merits  of  matter  submitted. 
Mlscondnct  aToiding  award  of  arbitrators. 

Cited  in  Silver  v.  Connecticut  River  Lumber  Co.  40  Fed.  192,  holding  where 
arbitrator  selected  by  party  confers  with  him,  with  consent  of  other  arbitrator, 
as  to  selection  of  third,  arbitration  will  not  be  rendered  void. 

Cited  in  reference  notes  in  14  A.  S.  R.  517,  on  causes  for  which  award  may 
be  impeached;  15  A.  S.  R.  386,  on  conclusiveness  of  arbitration  and  award; 
35  A.  S.  R.  242,  on  impeachment  of  award  for  misconduct  of  arbitrators; 
42  A.  S.  R.  208,  on  equitable  relief  from  awards;  83  A.  S.  R.  311,  on  setting 
aside  of  awards. 

—  As  law  or  fact  question. 

Cited   in      Farrell  v.   German   American   Ins.   Co.   175  Mass.   340,   56  N.   E. 
572,  holding  question  of  misconduct  of  arbitrators  requiring  setting  aside  of 
award  one  of  mixed  law  and  fact. 
Effect  of  exclusion  of  immaterial  evidence. 

Cited  in  Hornbuckle  v.  Staflford,  111  U.  S.  389,  28  L.  ed.  468,  4  Sup.  Ct.  Rep. 
515,  holding  exclusion  of  evidence  not  ground  for  reversal  where  exclusion 
clearly  worked  no  prejudice  to  excepting  party;  Com.  v.  Bingham,  158  Mass. 
169,  33  N.  E.  341,  on  rejection  of  immaterial  evidence. 

25  AM.  REP.  47,  ATHERTON  t.  NEWHALL,  123  MASS.   141. 
Acceptance  to  avoid  statute  of  frauds. 

Cited  in  Fontaine  v.  Bush,  40  Minn.  141,  12  A.  S.  R.  722,  41  N.  W.  465, 
holding  effectual  acceptance  can  be  inferred  only  from  some  act  or  course  of 
conduct  showing  present  intention  to  receive  goods  in  performance  of  agree- 
ment; Rodgers  v.  Jones,  129  Mass.  420,  holding  where  goods  are  left  in  pos- 
session of  vendor  and  agent  of  vendee  fails  to  remove  them,  there  is  not  a 
sufficient  acceptance  and  receipt. 

Cited  in  notes  in  49  A.  D.  339,  on  sufficiency  of  delivery  and  acceptance  of 
part  of  goods  sold  on  verbal  contract  under  statute  of  frauds;  96  A.  S.  R. 
221,  on  acceptance  of  part  of  goods  as  satisfying  statute  of  frauds;  21  L.  ed. 
U.  S.  308,  on  delivery  and  acceptance  necessary  under  statute  of  frauds. 

—  DeliTcry  to  or  by  carrier. 

Cited  in  Standard  Wall  Paper  Co.  v.  Towns,  72  N.  H.  324,  56  Atl.  744, 
holding  removal  of  goods  from  railroad  by  truckman  not  evidence  of  accept- 
ance by  consignee;  Kemensky  v.  Chapin,  193  Mass.  500,  79  N.  E.  781,  9  A.  & 
£.  Ann.  Cas.  1168,  holding  acceptance  for  purchasers  by  railroad  authorized 
to  receive  for  transportation  only,  not  sufficient. 

Cited  in  notes  in  22  L.R.A.  426,  on  effect  of  passing  of  title  to  property 
with  receipt  by  carrier  to  satisfy  statute  of  frauds;  23  E.  R.  C.  229,  as  to 
whether  a  common  carrier  is  an  agent  to  accept  or  receive  goods  for  the  buyer 
within  meaning  of  statute  of  frauds. 

25  AM.  REP.  40,  SHOE  &  LEATF^ER  NAT.  BANK  v.  DIX,   128  MASS. 

14S. 
Zflabllity  on  obligations  made  as  representative  or  trnstee. 
Cited  in  Connecticut  Trust  k  S.  D.  Co.  v.  Chase,  75  Conn.  683,  55  Atl.  171, 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  606 

holding  trustees  not  personally  liable  on  note  which  contains  such  a  declara- 
tion of  trust  as  to  become  part  of  it,  and  to  exclude  personal  liability;  Had- 
lock  V.  Brooks,  178  Mass.  425,  59  N.  £.  1009,  holding  representative  who  ac- 
cepts order  as  ''administrator"  but  who  has  no  right  to  bind  estate  and  no 
intention  to  bind  estate  appears  in  order,  personally  liable;  Hussey  v.  Arnold, 
185  Mass.  202,  70  N.  E.  87,  on  right  of  trustee  in  dealing  with  trust  property 
to  provide  against  personal  liability. 

Cited  in  reference  note  in  33  A.  S.  R.  678,  as  to  when  notes  executed  by 
corporate  officers  or  agents  bind  corporation. 

Cited  in  notes  in  81  A.  D.  754,  on  admissibility  of  parol  evidence  to  affect 
indorsement;  82  A.  S.  R.  514,  on  effect  of  note  or  check  payable  to  "trustee;'' 
19  L.RJk.  680,  on  personal  liability  of  officers  on  note  made  for  corporation; 
21  L.Rjk.(N.S.)  1060,  on  liability  of  principal  on  negotiable  paper  executed 
by  agent. 

25  AM.  REP.  52,  EVANS  t.  OIjAPP,  tlZ  MASS.  165. 

Admiaslblllty  of  oral  evidence  to  eetmblish  tasnes  in  former  decision. 

Cited  in  Waterhouse  v.  Levine,  182  Mass.  407,  65  N.  E.  822,  holding  it  com- 
petent  on  question  as  to  what  issues  were  in  fact  determined  in  former  suit 
between  same  parties;  State  ex  rel.  Remley  v.  Meek,  112  Iowa,  338,  84  A.  S. 
R.  342,  51  L.ItA.  414,  84  N.  W.  3,  holding  on  defense  of  res  adjudicata  oral 
evidence  admissible  to  show  facts  on  which  judgment  was  founded;  White  v. 
Chase,  128  Mass.  158,  holding  parol  evidence  admissible  to  show  issues  tried 
in  former  action  which  were  basis  of  finding  by  referee  in  subsequent  action 
involving  same  subject  and  same  parties. 
«To  explain  awards. 

Cited  in  Jensen  v.  Deep  Creek  Farm  &  Live  Stock  Co.  27  Utah,  66,  74  Pac 
427,   holding  evidence  of  arbitrators   in  action  on   award   admissible  to  show 
consideration  of  all  matters  submitted  to  them  in  making  award. 
Effect  of  agreement  to  snbmit  to  arbitration. 

Cited  in  Reed  v.  Washington  F.  &  M.  Jns.  Co.  138  Mass.  572,  holding  agree- 
ment to  arbitration  not  a  bar  to  action  at  law;  Vass  v.  Wales,  129  Mass.  38, 
holding  agreement  to  submit  to  arbitration  invalid,  which  ousts  court  of  juris- 
diction. 

25  AM.  REP.  60,  GOODRICH  v.  HUIiBERT,  12Z  MASS.  lOO. 
Avoidance  of  award  for  dlsqnallflcatlon  of  arbitrator. 

Distinguished  in  Bradshaw  v.  Agricultural  Ins.  Co.  137  N.  Y.  137,  holding 
arbitration  will  be  set  aside  for  disqualification  where  one  party  by  false  state- 
ment  obtains   consent   of   other  to   appointment  of   prejudiced   arbitrator. 

25  AM.  REP.  61,  BAKER  v.  WILLIS,  tlZ  MASS.  104. 
Trade  tools  exempt  from  execution. 

Cited  in  Terry  v.  McDaniel,  103  Tenn.  415,  46  L.R.A.  559,  53  S.  W.  732, 
holding  barber's  chair  and  looking  glass  exempt;  Richards  v.  Hubbard,  59  N.  H. 
158,  47  A.  R.  188,  holding  physician's  wagon  and  harness  used  in  riding  to 
patients  exempt;  Rice  v.  Wadsworth,  59  N.  H.  100,  holding  wagon,  cart,  sled 
and  harness  of  teamster,  exempt. 

Cited  in  reference  notes  in  21  A.  D.  549,  on  effect  of  temporarily  suspending 
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exerciM  of  trade  on  exemption  of  tools;  79  A.  D.  797,  on  what  are  "tools*'  and 
''implements  of  trade**  within  exemption  statute;  55  A.  R.  237,  as  to  what 
tools  and  material  are  exempt  from  execution;  13  A.  S.  R.  284;  27  A.  S.  R. 
321,— on  exemption  of  tools;  26  A.  R.  430,  671;  30  A.  S.  R.  334;  36  A.  S.  R. 
650,— on  exemption  of  tools  of  trade;  37  A.  S.  R.  50,  on  exemption  of  tools 
of  occupation  from  execution;  52  A.  S.  R.  285,  on  exemptions  of  implements 
of  trade;  63  A.  S.  R.  72,  on  exemption  of  farm  implements;  96  A.  S.  R.  371, 
on  what  property  is  exempt  from  execution;  123  A.  S.  R.  147,  on  exemption 
of  musical  instruments. 

Cited  in  notes  in  21  A.  D.  554,  on  articles  which  have  been  considered  tools 
or  implements  within  exemption  of  statute;   47  A.  R.   190,  191,  on  what  is 
exempt  from  process  as  tools. 
—  In  case  of  diTerse  trades. 

Cited  in  Nichols  v.  Porter,  7  Tex.  Civ.  App.  302,  26  S.  W.  859,  holding  tools 
of  harness  and  saddle  maker  exempt,  as  being  in  one  trade. 

Cited   in   reference  note   in   27   A.   R.   120,   on   exemptions   from  execution. 

Cited  in  note  in  116  A.  S.  R.  352,  on  loss  of  exemption  rights  by  abandon- 
ment of  occupation. 

25  AM.  BBP.  67,  GREENFIBIiD  SAV.  BANK  T.  STOWELL,  12S  MASS. 

106. 
lilablllty  of  signer   of  negotiable   instmment  delivered   in   incomplete 

form. 

Cited  in  Whitmore  v.  Nickerson,  125  Mass.  496,  28  A.  R.  257,  holding  one 
who  indorses  note  in  blank  and  entrusts  it  to  agent  without  authority  to 
deliver  on  its  being  signed  by  certain  party,  liable  for  act  of  agent  in  de- 
livering without  such  signature;  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J.  L. 
256,  101  A.  S.  R.  701,  55  Atl.  1080,  holding  one  who  indorses  note  in  blank 
and  places  it  with  person  to  be  filled  up  and  discounted  for  indorser's  benefit 
liable  to  bona  fide  purchaser  although  note  is  fraudulently  converted  to  another 
purpose;  Biddeford  Nat.  Bank  v.  Hill,  102  Me.  346,  120  A.  S.  R.  499,  66 
Atl.  721,  holding  one  who  without  negligence  but  by  fraud  and  deceit  signs 
instrument  which  later  appears  to  be  promissory  note  not  liable  to  bona  fide  pur- 
chaser thereof;  First  Nat.  Bank  v.  Zeims,  93  Iowa,  140,  61  N.  W.  483,  holding 
one  who  signs  a  paper  containing  no  writing  for  purpose  of  identification  of 
signer,  is  not  negligent  as  matter  of  law,  and  not  liable  on  paper  which  is  fraud- 
ulently made  into  note*;  Market  &  F.  Nat.  Bank  v.  Sargent,  85  Me.  349,  35  A.  S. 
R.  376,  27  Atl.  192,  holding  one  who  signs  printed  blank  for  promissory  note  and 
entrusts  it  to  another  to  have  blanks  filled,  makecT  such  party  his  agent,  and  is 
liable  to  bona  fide  purchaser,  unaffected  by  oral  agreement  between  principal  and 
agent  as  to  amount;  Merritt  v.  Boyden,  191  111.  136,  85  A.  S.  R.  246,  60  N.  E.  907, 
holding  maker  of  negotiable  note  which  is  delivered  with  blank  space  for  amount, 
liable  to  bona  fide  purchaser  though  amount  is  greater  than  originally  intended; 
Breckenridge  v.  Lewis,  84  Me.  349,  30  A.  S.  R.  353,  24  Atl.  864,  holding  one 
who  entrusts  his  signature  to  agent  for  commercial  use  becomes  liable  to 
bona  fide  purchaser  on  promissory  note  fraudulently  so  written  by  agent;  Gay- 
lord  ▼.  Pelland,  169  Mass.  356,  47  N.  E.  1019,  on  effect  of  placing  seal  on 
mortgage  after  delivery;  Jordan  Marsh  Co.  v.  National  Shawmut  Bank,  201 
Mass.  397,  22  L.R.A.(N.S.)  250,  87  N.  E.  740,  to  the  point  that  banker  is 
bound  to   pay  amount  of  money  named   in   check   and  to  person  designated. 
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Cited  in  notes  in  10  A.  D.  272,  on  filling  in  written  instruments;  86  A.  S. 
R.  108,  on  implied  authority  in  holder  to  fill  blanks;  35  L.R^.  469,  on  filling 
blanks  in  note  as  affecting  bona  fide  holders;  4  E.  R.  C.  647,  on  liability 
to  bona  fide  holder  of  party  issuing  negotiable  paper  left  blank  in  material 
part. 
litabiUty  of  signer  of  Instrument  subsequently  fraudulently  altered. 

Cited  with  special  approval  in  Burrows  v.  Klunk,  70  Md.  451,  14  A.  S.  R. 
371,  3  L.R.A.  676,  17  Atl.  378,  holding  accommodation  maker  of  negotiable 
note  not  liable  to  bona  fide  purchaser  where  note,  in  completed  form,  is  placed 
in  hands  of  maker  and  he  fraudulently  raises  amount. 

Cited  in  Mulkey  v.  Long,  5  Idaho,  213,  47  Pac.  949,  holding  material  altera- 
tion of  promissory  note  renders  it  void  as  to  surety,  where  done  without  his 
knowledge  or  assent;  Cape  Ann  Nat.  Bank  v.  Burns,  129  Mass.  596,  holding 
unauthorized  alteration  of  note  after  its  delivery  in  complete  form  relieved 
maker;  Leather  Mfrs.'  Nat.  Bank  v.  Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  Ct.  Rep.  667,  holding  depositor  who  delegates  to  clerk  duty  of  examining 
pass  book  and  vouchers  cannot  recover  from  bank  money  paid  on  checks  raised 
by  clerk;  Walsh  v.  Hunt,  120  Cal.  46,  39  L.R.A.  697,  52  Pac  115,  holding 
principal  not  bound  by  unauthorized  alteration  of  instrument  by  agent  with 
whom  it  is  left  to  be  delivered;  Harter  v.  Mechanics'  Nat.  Bank,  63  N.  J.  L. 
578,  76  A.  S.  R.  224,  44  Atl.  715,  holding  drawer  not  liable  for  payment  by 
drawee  on  forged  indorsement  by  payee;  Murphy  v.  Metropolitan  Nat.  Bank, 
191  Mass.  169,  114  A.  S.  R.  595,  77  N.  E.  693,  holding  drawee  of  check  liable 
for  payment  to  one  not  payee,  unless  misled  by  negligence  of  drawer;  Searles 
V.  Seipp,  6  S.  D.  472,  61  N.  W.  804,  holding  alteration  of  note  after  it  has 
left  maker's  hands  and  without  his  consent,  by  increasing  amount  thereof, 
avoids  note  as  to  maker;  Knoxville  Nat.  Bank  v.  Clark,  51  Iowa,  264,  33 
A.  R.  129,  1  N.  W.  491;  Bank  of  Herington  v.  Wangerin,  65  ICan.  423,  59 
L.R.A.  717,  70  Pac.  330;  Simmons  v.  Atkinson  &  L.  Co.  69  Miss.  862,  23 
L.R.A.  599,  12  So.  263, — holding  insertion  of  words  in  note  materially  chang- 
ing obligation  without  consent  of  maker  does  not  render  maker  liable  thereon 
in  hands  of  bona  fide  purchaser;  Renville  County  v.  Gray,  61  Minn.  242,  63 
N.  W.  635,  holding  material  alteration  of  bond  by  obligor  without  consent  of 
co-obligors  or  privity  of  obligee,  releases  co-obligors;  Exchange  Nat.  Bank  v. 
Bank  of  Little  Rock,  22  L.R.A.  686,  7  C.  C.  A.  Ill,  19  U.  S.  App.  152,  6R 
Fed.  140,  holding  drawer  of  draft  not  liable  for  raising  of  amount  by  payee 
after  delivery;  Fordyce  v.  Kosminski,  49  Ark.  40,  4  A.  S.  R.  18,  3  S.  W. 
892,  holding  maker  of  negotiable  note  not  liable  to  bona  fide  purchaser  for 
value  on  note  fraudulently'  altered  by  payee  after  execution  and  delivery 
without  knowledge  of  maker;  Shepherd  A  M.  Lumber  Co.  v.  Eldridge,  171  Mass. 
516,  68  A.  S.  R.  446,  41  L.R.A.  617,  51  N.  E.  9,  holding  drawer  liable  to 
payee  of  check,  though  drawer  has  paid  check  on  forged  indorsement  of  payee's 
name,  payee  being  ignorant  thereof. 

Cited  in  notes  in  10  A.  D.  267,  on  effect  of  alteration  in  notes;  97  A.  D. 
106,  on  avoidance  of  note  by  fraudulent  alteration  in  material  part;  86  A.  S. 
R.  83,  on  unauthorized  alteration  of  written  instruments;  86  A.  S.  R.  107, 
on  alterations  by  co-obligor;  22  L.R.A.  686,  on  liability  of  maker  or  drawer 
on  raised  negotiable  paper. 

Distinguished   in   James  v.   Tilton,   183   Mass.   275,    67   N.   E.   326,   holding 
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change  of  payee,  making  note  payable  to  one  in  fact  as  it  was  in  legal  effect, 
made  without  fraud  and  without  injury   to  anyone  did  not  avoid  note. 
—  Where  form  of  writing  or  blanks  conduce  to  alteration. 

Cited  with  special  approval  in  Mastin  v.  Richardson,  134  111.  App.  252, 
holding  maker  not  liable  where  note  is  subsequently  materially  altered  though 
space  exists  in  which  terms  may  be  written. 

Cited  in  Lehman  v.  Central  R.  &  Bkg.  Co.  12  Fed.  595,  holding  where  shipper 
has  been  allowed  to  fill  in  bill  of  lading  leaving  blank  space  therein,  carrier 
not  liable  on  raised  amount  in  bill ;  Porter  v.  Hardy,  10  N.  D.  551,  88  N.  W. 
458,  holding  maker  not  liable  on  promissory  note  which  formed  integral  part 
of  non-negotiable  contract,  but  which  is  fraudulently  severed  and  negotiated  by 
other  party  to  contract. 

Cited  in  reference  note  in  31  A.  R.  131,  on  negligence  in  signing  an  instru- 
ment capable  of  change  by  separation  to  a  note. 

Cited  in  notes  in  26  A.  R.  260;  4  A.  S.  R.  25;  86  A.  S.  R.  120,  121,— 
on  effect  upon  rights  of  parties  of  alteration  of  instrument  facilitated  by  negli- 
gence of  maker;  21  L.R.A.(N.S.)  403,  404,  on  duty  to  see  spaces  on  commercial 
paper  are  filled  so  as  to  prevent  raising. 

Distinguished  in  Timbel  v.  Garfield  Nat.  Bank,  121  App.  Div.  870,  lOG  N.  Y. 
Supp.  497,  holding  where  drawer  has  been  negligent  in  filling  in  check,  he 
cannot  recover  from  banker  who  has  paid  check  after  it  has  been  raised. 
Material  alteration. 

Cited  in  Kulb  v.  United  States,  18  C*t.  CI.  560,  holding  felonious  erasure 
of  part  of  indorsement  a  material  alteration  rendering  instrument  void  as  to 
true  owner,  in  hands  of  bona  fide  purchaser;  McKim  v.  Demmon,  130  Mass. 
404,  holding  release  of  one  surety  by  creditor  without  knowledge  or  consent 
of  other  is  such  alteration  as  to  relieve  latter;  Mersman  v.  Werges,  112  U.  S. 
139,  28  L.  ed.  641,  5  Sup.  Ct.  Rep.  65,  holding  addition  of  signature  of  surety 
on  note  without  consent  of  maker  not  an  alteration  relieving  maker;  Horn  v. 
Newton  City  Bank,  32  Kan.  518,  4  Pac.  1022,  holding  change  of  payee  by  one 
maker  without  consent  of  comaker  a  material  alteration  rendering  note  void 
as  to  latter;  Hoopes  v.  Collingwood,  10  Colo.  107,  3  A.  S.  R.  565,  13  Pac. 
909,  holding  indorsee  of  note  who  without  knowledge  or  consent  of  maker  fills 
in  blank  space  with  increase  of  interest  rate  renders  note  void  as  to  maker; 
National  Exch.  Bank  v.  Lester,  194  N.  Y.  461,  21  L.R.A.(N.S.)  402,  87  N.  E. 
779,  16  A.  k  E.  Ann.  Cas.  770,  holding  that  fraudulent  increase  of  amount  of 
note  complete  without  blanks  at  time  of  delivery  will  constitute  material  al- 
teration; Swaisland  v.  Davidson,  3  Ont.  Rep.  320,  holding  that  erasure  of 
words  "this  note  not  to  be  sold"  is  material  alteration. 

C^ted  in  note  in  10  A.  D.  270,  271,  on  defining  material  alteration  of  in- 
strument. 

InTalldity  of  title  passed  by  crime. 

Cited  in  Bangor  Electric  Light  &  P.  Co.  v.  Robinson,  62  Fed.  520,  holding 
owner  of  corporate  stock  which  has  been  indorsed  in  blank  and  placed  in  deposit 
vault  and  stolen  therefrom,  can  claim  title  as  against  bona  fide  purchaser; 
Scollans  v.  £.  H.  Rollins  &  Sons,  173  Mass.  275,  73  A.  S.  R.  284,  63  N.  E. 
863,  holding  owner  of  non-negotiable  instrument  who  has  indorsed  it  in  blank 
and  deposited  in  bank  for  safe-keeping,  not  estopped  to  deny  title  as  against 
holder,  where  instrument  is  negotiated  by  felony  of  depositary. 
Am.  Rep.  Vol.  XVI.— 39. 


Digitized  by 


Google 


25  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  610 

Estoppel  in  pais  by  concealment  of  Waterial  fact. 

Cited  in  Norton  v.  Tufts,  19  Utah,  470^  57  Pac  409,  holding  eonceahnent 
must  have  been  with  intention  that  it  should  be  acted  on. 

25  AM.  REP.  70,  COM.  t.  GAZZOIiO,  12S  BfASS.  220. 
Erldenoe  of  bad  reputation. 

Cited  in  2  Bishop's  New  Criminal  Procedure,  4th  ed.  §  901,  on  competency 
of  evidence  of  evil  reputation  of  person  from  whom  stolen  goods  were  received. 

25  AM.  REP.   81,  COM.  t.  SCOTT,   123  MASS.  222,    (Motion  for  new 

trial  denied,    123   Mass.   418.) 
liiability  for  acts  of  coconspirators. 

Citkl  in  Gumey  v.  Tenney,  197  Mass.  467,  84  N.  E.  428,  holding  each  con- 
spirator liable  for  acts  of  others  by  which  wrong  was  accomplished. 
Competency  of  evidence  as  to  other  crimes. 

Cited  in  Higlister  v.  French,  180  Mass.  299,  62  N.  E.  264,  holding  evidence 
naturally  competent  in  a  civil  case,  not  incompetent  by  disclosing  erime  not 
in  question. 

Cited  in  notes  in  3  A.  S.  R.  489,  on  admissibility  of  acts  and  declarations 
of   coconspirators;    62   L.R.A.   294,  on   evidence  of  other   crimes  to   prove   de- 
fendant's connection  with  common  scheme,  plan,  or  system. 
«  As  to  competency  in  criminal  cases. 

Cited  in  Com.  v.  Blood,  141  Mass.  571,  6  N.  E.  769;  Com.  v.  Schaffner, 
146  Mass.  512,  16  N.  E.  280;  Com.  v.  Snell,  189  Mass.  12,  3  L.R.A.(N.S.) 
1019,  75  N.  E.  75, — holding  relevant  evidence  not  rendered  incompetent  by 
tendency  to  prove  other  offenses;  Com.  v.  Robinson,  146  Mass.  571,  16  N.  E. 
452,  holding  other  crimes  connected  as  a  part  of  conunon  plan,  are  competent; 
Higgins  V.  State,  157  Ind.  57,  60  N.  E.  685,  holding  other  crimes  tending  to 
prove  guilty  intent,  are  competent. 
Effect  of  preliminary  finding  of  conpiracy  in  crime. 

Cited  in  Com.  v.  Robinson,  146  Mass.  571,  16  N.  E.  452,  holding  it  does 
not  relieve  from  necessity  of  establishing  every   fact  before  jury. 
Duty  of  court  after  finding  of  preliminary  fact  of  conspiracy. 

Cited  in  Com.  v.  Rogers,  181  Mass.  184,  63  N.  E.  421,  denying  that  it  must 
be  concealed  from  jury. 

Cited  in  note  in  3  A.  S.  R.  490,  on  propriety  of  instructions  in  trial  for 
conspiracy. 
Employment  of  special  connsel  to  assist  in  criminal  prosecutions. 

Cited  in  Taylor  v.  State,  49   Fla.   69,  38  So.  380    (disiaenting  opinion),  on 
absence  of  right  to  employ  against  objections  of  state  attorney. 
«  Compensation. 

Cited  in  McQuestion  v.  Atty.  Gen.  187  Mass.  185,  72  N.  E.  965,  on  right 
in  appointed  attorney  to  receive  compensation  from  private  sources. 
Eridenoe  to  establish  conspiracy. 

Cited  in  notes  in  3  A.  S.  R.  485,  on  admissibility  of  "personals"  in  news- 
paper to  establish  conspiracy;  49  A.  R.  192,  on  right  to  put  in  evidence  va- 
rious practical  tests  and  experiments. 
Evidence  to  corroborate  an  accomplice. 

Cited  in  State  v.  Callahan,  47  La.  Ann.  444,  17  So.  50,  holding  corrobora* 
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tive  evidence  miut  be  material  to  the  issue;  Com.  v.  Drake,  124  Mass.  21, 
upholding  infltruetion  that  evidence,  corroborative  on  material  issue  should  be 
considered. 

Cited  in  note  in  98  A.  S.  R.  167,  on  evidence  in  corroboration  of  accomplice, 
connecting  defendant  with  the  crime. 

Distinguished  in  Com.  v.  Holmes,  127  Mass.  424,  34  A.  R.  391,  holding  evi- 
dence, not  connecting  defendant  with  crime  is  subject  of  exception. 
Incalpatory  similar  Hies  or  Identities  as  evidence. 

Cited  in  Com.  v.  CNeil,  169  Mass.  394,  48  N.  E.  134,  holding  correspondence 
in  denomination  of  deceased's  money  and  that  found  on  prisoner  may  be  con- 
sidered. 
Evidence  of  identity  of  accused. 

Cited  in  State  v.  Hopkirk,  84  Mo.  278,  holding  a  witness,  acquainted  with 
accused  could  give  opinion  as  to  identity. 

Cited  in  note  in  13  L.R.A.(N.S.)    374,  on  identification  of  person  by  voice. 

25  AM.  REP.  87,  COM.  v.  SCOTT,  123  MASS.  2S0. 
Comment  by  prosecution  on  defendant's  failure  to  testify. 

Cited  in  Staples  v.  State,  89  Tenn.  231,  14  S.  W.  603,  holding  argument 
on  failure  of  defendant  to  testify  cannot  be  permitted;  Com.  v.  Smith,  163 
Mass.  411,  40  N.  E.  189,  on  same  point;  State  v.  Shouse,  188  Mo.  473,  87 
S.  W.  480,  holding  same  as  to  argument  on  failure  of  defendant's  wife  to  testi- 
fy; Rex  V.  Hill,  36  N.  S.  253;  Rex  v.  Corby,  30  N.  S.  330,  holding  that  prose- 
cuting attorney  must  not  comment  on  reasons  why  wife  did  not  testify  in 
behalf  of  husband. 

Cited  in  reference  notes  in  48  A.  R.  336,  on  improper  comments  of  counsel 
at  trial;  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop  improper  comments 
of  counsel. 

Cited  in  note  in  27  A.  R.  142,  on  comment  on  omission  or  refusal  to  testify^ 
«  As  ground  for  reversal. 

Cited  in  State  v.  Taylor,  57  W.  Va.  228,  50  S.  E.  247,  holding  referenes 
to  failure  of  defendant's  wife  to  testify,  is  ground  for  reversal,  if  excepted  to 
Wilson  V.  United  States,  149  U.  S.  60,  37  L.  ed.  660,  13  Sup.  Ct.  Rep.  765 
Bennett  v.  State,  86  Ga.  401,  22  A.  S.  R.  465,  12  L.R.A.  449,  12  S.  E.  806 
State  V.  Balch,  31  Kan.  465,  2  Pac.  609, — holding  same  as  to  reference  to  a 
defendant's  failure  to  testify;  Willingham  v.  State,  21  Fla.  761,  on  same  point. 

Cited  in  note  in  9  A.  S.  R.  567,  on  counsel's  comment  on  defendant's  omission 
to  testify  in  his  own  behalf  as  ground  for  reversal. 

Distinguished  in  State  v.  Anderson,  10  Or.  448,  holding  reference  to  failure 
of  defendant  to  testify  not  ground  for  reversal,  unless  connected  upon  record 
with  error  of  court;  State  v.  Chisnell,  36  W.  Va.  659,  16  S.  E.  412,  holding 
exclusion  of  comment  on  a  defendant's  failure  to  testify  obviated  its  effect; 
Morgan  v.  Kendall,  124  Ind.  464,  9  L.R.A.  446,  24  N.  E.  143,  where  jury 
in  civil  case  were  allowed  to  consider  defendant's  refusal  to  answer  questions. 
«  Argument  of  defendant's  counsel  as  a  justification. 

Cited  in  Bennett  v.  State,  86  Ga.  401,  22  A.  S.  R.  465,  12  L.R.A.  449,  12^ 
S.  E.  806;  Hunt  v.  State,  28  Tex.  App.  149,  19  A.  S.  R.  815,  12  8.  W.  737,— 
holding  no  argument  can  justify  reference  to  failure  of  defendant  to  testify^ 
State  V.  Baldoser,  88  Iowa,  56,  65  N.  W.  97,  on  same  point. 
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Right  of  jury  to  consider  a  defendant's  fallnre  to  testify. 

Cited  in  State  v.  Banlcs,  78  Me.  490,  7  Atl.  269,  holding  fact  should  be  en- 
tirely excluded. 
Presumption  from  a  defendant's  failure  to  testify. 

Cited  in  Com.  t.  Hanley,  140  Mass.  457,  5  N.  E.  468,  holding  no  inference 
for  or  against  him  can  be  drawn. 
Interruption  of  argument  to  saTe  rights. 

Distinguished  in  O'DriscoU  v.  Lynn  &  B.  R.  Co.  180  Mass.  187,  62  N.  E. 
3,  denying  right  to  interrupt  in  civil  case  for   unsoundness  of  conclusion. 

25  AM.  REP.  00,  TAINTBR  t.  WORCESTBR,  12S  MASS.  Sll. 
liiablllty  for  negligence  as  to  instrumentalities  of  fire  protection. 

Cited  in  Volquardsen  v.  Iowa  Teleph.  Co.  148  Iowa,  77,  28  L.RJL(N.S.)  558, 
126  N.  W.  928,  to  the  point  that  city  is  under  no  legal  obligation  to  extinguish 
fires;  Pettingell  v.  Chelsea,  161  Mass.  368,  24  L.R.A.  426,  37  N.  E.  380, 
holding  employee  cannot  recover  for  injuries  received  from  pole  in  fire  alarm 
system  of  city;  Aschoff  v.  Evansville,  34  Ind.  App.  25,  72  N.  E.  279,  on  non- 
liability of  cities  for  negligence  as  to  appliances  for  extinguishment  of  fires 

Cited  in  notes  in  30  A.  S.  R.  399,  on  municipal  liability  for  acts  of  fire 
department;  108  A.  S.  R.  167,  on  status  of  various  boards,  commissions,  and 
bureaus  as  agents  of  municipality  as  affecting  its  liability  for  injuries  Uom 
defective  public  places;  1  L.R.A.  608,  on  municipality's  liability  for  omission 
to  exercise  discretionary  power;  11  L.R.A.  729,  on  power  of  municipal  cor- 
jwrations  to  make  public  improvements;  23  L.R.A.  147,  on  liability  of  city 
<or  municipality  for  loss  by  fire  due  to  lack  of  adequate  water  supply. 
*«  liiablllty  to  property  owners  suffering  loss  from  neglect  or  default. 

Cited  in  Robinson  v.  Evansville,  87  Ind.  334,  44  A.  R.  770,  denying  liability 
of  city  for  negligence  of  fire  department  and  improper  maintenance  of  hy- 
drant; Vanhom  v.  Des  Moines,  63  Iowa,  447,  50  A.  R.  750,  19  N.  W.  293, 
holding  city  not  liable  for  insufficiency  of  water  supply  by  taking  of  indemnity 
contract  from  water  company;  United  States  v.  Sault  Ste.  Marie,  137  Fed. 
258,  holding  city  cannot  create  liability  for  pressure  of  water  by  contract  with 
United  States;  Mendel  v.  Wheeling,  28  W.  Va.  233,  57  A.  R.  664,  holding 
acceptance  of  a  monthly  rental  did  not  fix  liability  on  city  for  mud  in  supply 
pipe;  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  148  N.  Y.  46,  51  A.  S.  R. 
667,  30  L.R.A.  660,  42  N.  E.  405  (affirming  6  Misc.  233,  26  N.  Y.  Supp.  1094), 
holding  an  insurer  could  not  hold  village  liable  for  negligence  as  to  water  system ; 
Wainwright  v.  Queens  County  Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987, 
holding  water  company  contracting  with  fire  district,  not  liable  for  inadequacy 
of  supply;  Boston  Safe  Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  238; 
Metropolitan  Trust  Co.  v.  Topeka  Water  Co.  132  Fed.  702;  Peck  v.  Sterling 
Water  Co.  118  111.  App.  533, — ^holding  a  water  company,  contracting  with  city 
not  liable  for  insufficiency  of  pressure;  Nichol  v.  Huntington  Water  Co.  53 
W.  Va.  348,  44  S.  E.  290,  holding  like  company  not  liable  either  in  contract  or 
tort  for  failure  to  furnish  water;  Foster  v.  Lookout  Water  Co.  3  Lea,  42,  hold- 
ing a  declaration  against  city  and  water  company,  charging  nonrepair  of  pipes, 
was  bad;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal.  178,  100  A.  S. 
R.  107,  64  L.R.A.  231,  75  Pac.  773,  on  nonliability  of  city  for  failure  to  supply 
an  adequate  amount  of  water;  Hone  v.  Presque  Isle  Water  Co.  104  Me.  217, 
21  L.R.A.(N.S.)    1021,  71  Atl.  769;  Planters'  Oil  Mill  v.  Monroe  Waterworks 
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k  Light  Co.  52  La.  Ann.  1243,  27  So.  684, — ^holding  city  not  liable  for  failure 
of  water  company  to  supply  water  in  accordance  with  contract. 

Cited  in  note  in  33  A.  R.  9,  on  right  of  property  owner  to  damages  against 
water  company  for  loss  resulting  from  insufficient  fire  pressure. 

Distinguished  in  Mott  v.  Cherryvale  Water  &  Mfg.  Co.  48  Kan.  12,  30  A.  S. 
R.  267,  15  L.R.A.  375,  28  Pac.  989,  denying  right  of  property  owner  to  re- 
cover on  contract  between  city  and  a  water  company;  Kieman  v.  Metropolitanr 
Constr.  Co.  170  Mass.  378,  49  N.  E.  648,  holding  sewer  contractor  may  be' 
liable  for  damage  to  house  from  obstruction  of  hydrant;  Esberg-Gunst  Cigar 
Co.  V.  Portland,  34  Or.  282,  75  A.  S.  R.  651,  43  L.R.A.  435,  55  Pac.  961,  hold- 
ing city  supplying  water  for  profit,  liable  for  damages  to  goods  from  bursting 
of  pipes. 
Duty  to  take  notice  of  powers  of  municipal  officers. 

Cited  in  Pryor  y.  Ejinsas  City,  153  Mo.  135,  54  S.  W.  499  (dissenting  opin- 
ion), on  necessity  that  powers  be  examined   by   person   dealing  with  officer. 

25  AM.  REP.  03,  PUTNAM  y.  HOME  INS.  CO.   123  MASS.  824. 
Insurance  agent  as  representatiye  of  company. 

Cited  in  Commercial  Union  Assur.  Co.  y.  State,  113  Ind.  831,  15  N.  E.  518; 
holding  mere  employment  to  place  insurance  did  create  agency  for  insured. 

Cited  in  note  in  2  LJt.A.  824,  on  estoppel  of  principal  to  deny  agent's  author- 
ity. 
Usage  as  to  power  of  insurance  agents. 

Cited  in  Brown  y.  Franklin  Mut.  F.  Ins.  Co.  165  Mass.  565,  52  A.  8.  R.  535, 
43  N.  E.  512,  holding  usage  as  to  power  to  bind  imtil  notice  of  refusal  of  risk 
competent  against  mutual  company. 

Cited  in  note  in  21  A.  S.  R.  883,  on  usage  as  to  power  of  insurance  agents. 
Validity  of  parol  contracts  in  reference  to  Insurance. 

Cited  in  King  y.  Cox,  63  Ark.  204,  37  S.  W.  877,  upholding  parol  contract  to 
renew  policy;  Baker  y.  Commercial  Union  AsBur.  Co.  162  Mass.  358,  38  N.  E. 
1124,  upholding  parol  contract  of  insurance  until  policy  could  be  issued;  North- 
western F.  &  M.  Ins.  Co.  V.  Connecticut  F.  Ins.  Co.  105  Minn.  483,  117  N.  W. 
825,  to  the  point  that  in  action  on  oral  contract  of  insurance  jury  might  decide 
whether  agent  made  such  contract  where  he  entered  it  in  ''binder  book;"  Hick«i> 
y.  British  America  Assur.  Co.  13  App.  Diy.  444,  43  N.  Y.  Supp.  628;  holding  either 
a  contract  of  insurance  or  one  to  insure  may  rest  in  parol;  Hardwick  y.  State 
Ins.  Co.  20  Or.  547,  26  Pac.  840,  holding  parol  contract  to  effect  insurance  not 
affected  by  additional  promise  to  execute  a  policy;  Duff  y.  Fire  Asso.  56  Mo. 
App.  355  (dissenting  opinion),  on  yalidity  of  parol  contracts  for  insurance. 

Cited  in  reference  notes  in  77  A.  D.  422,  as  to  whether  contract  of  insurance 
must  be  in  writing;  81  A.  R.  732,  on  enforceability  in  equity  of  parol  agreement 
for  insurance. 

Cited  in  notes  in  69  A.  S.  R.  146,  as  to  when  parol  contract  of  insurance  is 
complete;  22  L.R.A.  773,  on  validity  of  oral  insurance  contract. 
Proyisional  contracts  of  insurance. 

ated  in  Morrison  y.  North  America  Ins.  Co.  64  N.  H.  137,  7  Atl.  378,  on 
effectiyeness  of  provisional  contracts  of  insurance. 
Contract  of  Insurance  or  to  Insure. 

Cited  in  Hicks  y.  British  American  Assur.  Co.  13  App.  Div.  444,  43  N.  Y.  Supp. 
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623;  Van  Taasel  v.  Greenwich  Ins.  Co.  72  Hkm,  141,  25  N.  Y.  Supp.  301, — suBtain- 
ing  the  distinction. 

Distinguished  in  Idaho  Forwarding  Go.  ▼.  Fireman's  Fund  Ins.  Co.  8  Utah,  41, 
17  L.R.A.  586,  29  Pac.  826,  holding  facts  did  not  show  a  present  contract  of 
insurance. 

25  AM.  KEP.  •€,  LITTLE  t.  PHCENIX  INS.  CO.  123  MASS.  S80. 
Sufficiency  of  description  of  interest  in  property  insnred. 

Cited  in  Walsh  v.  Fire  Asso.  of  Philadelphia,  127  Mass.  383,  holding  equitable 
owner  could  use  words  'his  dwelling  house''  in  absence  of  special  provisions. 

Cited  in  reference  note  in  47  A.  S.  R.  907,  on  effect  upon  insurance  of  subse- 
quent sale  of  goods  followed  by  vendor's  retention  of  possession. 

Cited  in  notes  in  20  A.  D.  510,  on  sufficiency  of  description  of  insured  build- 
ing; 20  A.  D.  513,  on  insurable  interest  of  vendor  and  vendee;  13  E.  R.  C.  334, 
on  necessity  to  specify  interest  of  insured  in  property  covered. 
Effect  of  misstatements  in  proofs  of  loss. 

Cited  in  Hogan  v.  Metropolitan  L.  Ins.  Co.  164  Mass.  448,  41  N.  E.  663,  hold- 
ing mistake  in  proofs  of  death  could  be  corrected  so  as  to  conform  to  state- 
ment in  application. 

Cited  in  reference  note  in  59  A.  D.  202,  on  when  misrepresentation  will  avoid 
insurance  policy. 

—  In  proofs  of  a  fire  loss. 

Cited  in  Tubb  v.  Liverpool  &  L.  &  G.  Ins.  Co.  106  Ala.  651,  17  So.  615; 
American  C.  Ins.  Co.  v.  Ware,  65  Ark.  336,  46  S.  W.  129, — holding  importance 
dependent  on  intent  to  deceive;  Towne  v.  Springfield  F.  &,  M.  Ins.  Co.  145  Masfi. 
582,  15  N.  E.  112,  holding  nonfraudulent  overestimate  of  value  did  not  avoid 
policy. 
Rigtit  of  insurer  to  waive  provisions  in  policy. 

Cited  in  Fros  v.  North  British  &  M.  Ins.  Co.  77  Vt.  407,  60  Atl.  803,  holding 
provision  negativing  agent's  power  of  waiver  may  be  waived. 

Cited  in  reference  notes  in  27  A.  R.  602,  on  waiver  of  condition  in  insurance 
policy;  27  A.  R.  597,  on  waiver  of  condition  for  limitation;  23  A.  S.  R.  618, 
on  waiver  of  condition  in  policy  as  to  time  of  instituting  suit;   28  A.  S.   R. 
687,  on  waiver  by  agent  of  time  to  sue  on  insurance  policy. 
Waiver  of  provisions  as  tq  proofs  of  insurance  losses. 

Cited  in  Jennings  v.  Metropolitan  L.  Ins.  Co.  148  Mass.  61,  18  N.  E.  601, 
holding  answer,  announcing  delay  but  stating  that  case  was  all  right  was 
waiver  as  to  proof  of  death;  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130, 
63  A.  S.  R.  499,  38  Atl.  29,  holding  time  limit  for  proofs  of  loss  may  be  waived 
by  inconsistent  conduct;  Walker  v.  German  Ins.  Co.  51  Kan.  725,  33  Pac.  597, 
holding  demand  for  arbitration  was  waiver  of  proofs  of  loss. 

—  Effect  of  refusal  to  pay  after  notice  of  loss  under  fire  policy. 

Cited  in  Germania  F.  Ins.  Co.  v.  Pitcher,  160  Ind.  392,  64  N.  E.  921;  ^tna 
Ins.  Co.  V.  Shryer,  85  Ind.  362, — ^holding  refusal  to  pay  on  other  grounds 
was  waiver  of  proof  of  loss;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App.  207,  57 
N.  E.  991,  holding  same  as  to  a  general  refusal  to  pay;  United  States  Health  & 
Acci.  Ins.  Co.  v.  Clark,  41  Ind.  App.  345,  83  N.  E.  760,  holding  that  denial  of  lia- 
bility within  time  for  filing  proofs  of  death  constitutes  waiver  of  such  proofs; 
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Bowlus  y.  Phenix  Ins.  Co.  133  Ind.  106,  20  LJt.A.  400,  32  N.  E.  319,,  on  estab- 
lishment of  like  waiver  by  denial  of  all  liability. 
£8toppel  as  to  limitations. 

Cited  in  Holman  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  117  Iowa,  268,  94  A.  S.  R. 
293,  62  L.R.A.  395,  90  N.  W.  833,  holding  representations  estopped  railroad  from 
setting  up  statutory  limitation  on  injury  action. 

Cited  in  reference  note  in  18  A.  S.  R.  420,  on  estoppel  of  insurance  company  by 
agent's  acts. 

Cited  in  note  in  22  L.  ed.  U.  S.  557,  on  waiver  of  and  estoppel  as  to  contracts 
limiting  time  within  which  action  must  be  brought. 
« liimitations  in  insurance  policies. 

Cited  in  Martin  v.  State  Ins.  Co.  44  N.  J.  L.  485,  43  A.  R.  397>  holding  limi- 
tations in  fire  policy  may  be  waived  by  representations;  Lynchnurg  Cotton  Mill 
Co.  V.  Traveler's  Ins.  Co.  140  Fed.  718,  holding  representation  may  operate  as 
a  partial  waiver  of  limitations  in  employer's  liability  policy. 

Cited  in  reference  notes  in  28  A.  R.  385,  on  insurance  company's  right  to  limit 
time  within  which  action  must  be  brought  on  policy;  63  A.  S.  R.  46,  on  limita- 
tion of  time  for  bringing  suit  on  policy. 

Cited  in  notes  in  8  L.R.A.  769,  on  rights  under  insurance  policy  limiting  right  of 
action  to  period  less  than  that  of  statutes  of  limitations;  9  L.R.A.(N.S.)   655, 
on  waiver  of  short-limitation  period  in  insurance  policy  by  efforts  at  compromise 
extending  beyond  its  termination. 
Power  of  general  agents  of  fire  insurance  companies. 

Cited  in  Green  v.  Star  F.  Ins.  Co.  190  Mass.  686,  77  N.  E.  649,  holding  power  to 
adjust  losses  included;  Reed  v.  Equitable  F.  &  M.  Ins.  Co.  17  R.  I.  785,  18  LJELA. 
496,  24  Atl.  833,  on  power  of  general  agents  to  waive  conditions. 

Cited  in  note  in  66  A.  D.  380,  on  powers  of  general  insurance  agents. 
Power  of  insurance  adjusters. 

Cited  in  Searle  v.  Dwelling  House  Ins.  Co.  152  Mass.  263,  25  N.  E.  290,  holding 
power  to  dispense  with  stipulations  as  to  settlement  and  limitation  included; 
Strause  v.  Palatine  Ins.  Co.  128  N.  C.  64,  38  S.  E.  256;  Ruthven  Bros  v.  Amer- 
ican F.  Ins.  Co.  102  Iowa,  550,  71  N.  W.  574, — holding  same  as  to  power  to  dis- 
pense with  provision  as  to  time  limit  on  proofs  of  loss;  McGuire  v.  Hartford  F. 
Ins.  Co.  7  App.  Div.  575,  40  N.  Y.  Supp.  300;  ^Etna  Ins.  Co.  v.  Shryer,  85  Ind. 
362, — ^holding  same  as  to  power  to  dispense  with  formal  requirements  as  to 
proofs  of  loss;  Parker  v.  Farmers'  F.  Ins.  Co.  188  Mass.  257,  74  N.  E.  286, 
on  inclusion  of  power  to  dispense  with  written  statement;  Enos  v.  St.  Paul  F. 
&  M.  Ins.  Co.  4  S.  D.  639,  46  A.  S.  R.  796,  57  N.  W.  919,  on  extent  of  an  ad- 
juster's power. 
Bvidence  as  to  power  in  agent  to  adjust  loss. 

Cited  in  McGuire  v.  Hartford  F.  Ins.  Co.  7  App.  Div.  675,  40  N.  Y.  Supp.  300, 
holding  certain  evidence  showed  power  to  adjust  loss. 
Contracts  limiting  jurisdiction  of  courts. 

Annotation  cited  in  Knorr  v.  Bates,  14  Misc.  601,  35  N.  Y.  Supp.  1060, 
denying  validity  of  provision  that  breach  of  contract  should  be  nonactionable. 

25  AM.  RBP.  108,  TREAD WELIi  t.  MARDEN,  123  MASS.  890. 
Effect  of  bankruptcy  on  lease. 

Cited  in  Rodick  v.  Bunker,  84  Me.  441,  30  A.  S.  R.  364,  24  Atl.  897,  holding  dis- 
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charge  in  state  court  did  not  bar  action  for  rent,  accruing  after  date  of  insoly- 

ency. 

« Effect  under  Federal  acts. 

Cited  in  Re  Ells,  98  Fed.  967,  holding  exercise  of  a  lessor's  option  and  not 
bankruptcy  terminated  a  lease. 

«  Rent  as  provable  debt. 

Cited  in  Bowditch  t.  Raymond,  146  Mass.  109,  15  N.  E.  285,  holding  liability 
under  covenant  to  indemnify  a  lessor  with  option  to  terminate  not  provable; 
Deane  v.  Caldwell,  127  Mass.  242,  on  absence  of  right  to  prove  future  rent,  ex- 
cept by  apportionment  to  day  of  adjudication  in  bankruptcy. 

Cited  in  reference  note  in  04  A.  S.  R.  451,  on  effect  of  discharge  of  lease,  in 
bankruptcy  on  liability  for  subsequently  accruing  rent. 

Cited  in  note  in  59  L.RA.  689,  on  extent  of  liability  for  rent  of  premises 
temporarily  occupied  by  receiver  or  assignee  for  creditors. 

as  AM.  REP.  109,  COM.  t.  MINK,  128  MASS.  422. 
Honiiclde  In  attempt  at  other  crime. 

Cited  in  Ringer  v.  State,  74  Ark.  262,  85  S.  W.  410,  holding  guilty  depends 
to  a  large  extent  on  whether  there  was  intent  to  do  a  criminal  act;  Tyner  v. 
United  States,  2  Okla.  Crim.  Rep.  689,  103  Pac.  1057,  to  point  that  involuntary 
manslaughter  is  unintentional  killing  in  commission  of  unlawful  act. 

Cited  in  reference  notes  in  27  A.  S.  R.  810,  on  homicjde  committed  in  perpe- 
tration of  felony;  40  A.  S.  R.  732,  on  liability  for  killing  person  not  intended. 

Cited  in  notes  in  63  L.R. A.  365,  on  homicide  in  commission  of  felony ;  63  L.R.A. 
380,  386,  on  homicide  in  commission  of  unlawful  acts  not  felonies. 
«In  attempts  at  suicide. 

Cited  in  SUte  v.  Levelle,  34  S.  E.  120,  27  A.  S.  R.  799,  13  S.  E.  319,  holding 
unintentional  killing  of  another  was  murder. 

Cited  in  reference  notes  in  3  A.  S.  R.  781 ;  8  A.  S.  R.  426,— on  accidental  killing 
of  another  while  attempting  to  commit  suicide. 

Cited  in  notes  in  90  A.  S.  R.  581,  on  unintentional  homicide  in  attempting 
suicide;  3  L.R.A.(N.S.)    1157,  on  absence  of  intent  to  do  harm  as  constitutent 
element  of  homicide  by  misadventure. 
Suicide  as  a  felony. 

Cited  in  Burnett  v.  People,  204  111.  208,  98  A.  S.  R.  206,  66  L.R.A.  304,  68 
N.  E.  505,  on  nature  of  suicide  as  an  offense;  State  v.  Carney,  69  N.  J.  L. 
478,  55  Atl.  44,  on  suicide  as  a  felony  at  common  law. 

Cited  in  note  in  66  L.R.A.  304,  on  ordinary  persuasion  to  conunit  suicide. 

Explained  in  SUte  v.  Levelle,  34  S.  C.  120,  27  A.  S.  R.  799,  13  S.  E.  319, 
holding  absence  of  a  statute  was  a  recognition  of  that  it  was  a  felony. 
Attempt  to  commit  suicide  as  a  crime. 

Cited  in  May  v.  Pennell,  101  Me.  616,  115  A.  S.  R.  334,  7  L.R.A.(N.S.)  286, 
64  Atl.  885,  8  A.  &  E.  Ann.  Cas.  351,  holding  it  not  indictable  either  at  ccnnmon 
law  or  by  statute;  State  v.  Carney,  69  N.  J.  L.  478,  55  Atl.  44,  holding  it  in- 
dictable by  virtue  of  statute,  prescribing  common  law  offenses. 
Consent  as  Justification  for  crime. 

Cited  in  Com.  v.  Pierce,  138  Mass.  165,  5  A.  R.  264,  holding  consent  could  not 
justify  negligent  use  of  kerosene  on  a  sick  person. 

Cited  in  note  in  66  L.R.A.  305,  on  suicide  by  mutual  agreement. 


Digitized  by 


Google 


617  NOTES  ON  AMERICAN  REPORTS.  [108-120 

Forfeitures  of  Inheritance. 

Cited  in  Tyler  y.  Registration  Ct.  Judges,  175  Mass.  71,  61  L.R.A.  433,  55  N.  E. 
812   (dissenting  opinion),  on  nonexistence  of  the  doctrine  of  forfeiture. 

2S  AM.  RBP.  116,  COM.  t.  WHITB,  123  MASS.  480. 
Jurisdiction  over  larceny  committed  in  otlier  places. 

Cited  in  State  v.  Hill,  19  S.  C.  436;  Worthington  v.  State,  58  Md.  403,  42: 
A.  R.  333, — ^holding  bringing  in  of  property,  stolen  in  another  state,  allows  con- 
viction for  larceny;  Foley  v.  Piatt,  105  Mich.  635,  03  N.  W.  520,  on  same  point; 
Com.  y.  Parker,  165  Mass.  526,  43  N.  E.  499,  holding  same  even  in  case  of  an 
embezzlement;  Wright  v.  Dressel,  140  Mass.  147,  3  N.  E.  6,  on  jurisdiction  of 
county  in  which  goods  were  brought  or  in  which  they  were  received. 

Cited  in  reference  note  in  40  A.  S.  R.  802,  on  bringing  stolen  property  within 
state  as  larceny. 

Cited  in  note  in  28  L.R.A.(N.S.)  751,  on  prosecution  for  receiving  property 
stolen  in  foreign  state. 

Disapproved  in  Van  Buren  v.  State,  65  Neb.  223,  91  N.  W.  201,  holding  bring- 
ing in  of  property,  stolen  in  another  state,  does  not  allow  conviction  for  larceny. 
Indictment  for  receiving  of  stolen  goods. 

Cited  in  People  v.  Goldberg,  39  Mich.  545,  holding  place  of  theft  within  state 
need  not  be  alleged. 

Cited  in  reference  note  in  37  A.  R.  67,  on  indictment  for  stealing  goods  in 
another  state  and  bringing  them  into  state. 
Liability  for  acts  done  through  agents. 

Cited  in  Graham  v.  Middleby,  185,  Mass.  349,  70  N.  E.  416,  holding  obligors 
in  a  bond  could  charge  themselves  on  a  contract  through  act  of  agents. 
«  Criminal  agencies. 

Cited  in  State  v.  Habil,  18  R.  I.  558,  30  Atl.  462,  holding  stolen  good» 
may  be  received  by  an  agent  in  county  of  theft;  State  v.  Barnett,  15  Or.  77^ 
14  Pac  737,  holding  larceny  by  bringing  in  property,  stolen  in  foreign  country,, 
may  be  committed  by  an  agent. 

25  AM.  REP.   120,  COM.  v.  McDERMOTT,  12S  MASS.  440. 
Admission  by  silence. 

Cited  in  Drury  v.  Hervey,  126  Mass.  519,  holding  silence  during  statement 
to  third  person  did  not  prove  acquiescence  in  civil  action  for  assault. 
« Right  in  general  of  an  accnsed  to  remain  silent. 

Cited  in  Loggins  v.  State,  8  Tex.  App.  434,  holding  statements,  not  calling 
for  a  response,  are  incompetent;  State  v.  Diskin,  34  La.  Ann.  919,  44  A.  R.  448, 
holding  that  mere  silence  of  accused  when  deceased  said  in  his  presence  that 
accused  had  shot  him,  cannot  be  construed  as  acquiescence. 

Cited  in  note  in  25  L.R.A.(N.S.)  558,  on  uncontradicted  statement  in  presence 
of  accused  as  confession. 

Criticized  in  Conway  v.   State,   118  Ind.  482,  21  N.  E.  285,  holding  a  con- 
versation in  presence  of  accused  was  competent  as  a  tacit  admission. 
«  Right  of  an  accused  to  remain  silent  during  custody. 

Cited  in  State  v.  Epstein,  25  R.  I.  131,  55  Atl.  204,  denying  duty  to  reply  to 
accusations  not  fully  understood;  State  v.  Young,  99  Mo.  666,  12  S.  W.  879,  de- 
nying duty  to  reply  mere  remark  by  stranger  in  presence;   State  v.  Weaver.. 
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57  Iowa,  730,  11  X.  W.  675,  holding  silence,  during  incriminating  statement  in 
presence  could  not  be  used  as  admission;  Sinmions  v.  State,  50  Tex.  Crim.  Rep. 
527,  97  S.  W.  1052,  holding  same,  the  prisoner  having  been  warned  that  state- 
ments would  be  used  as  evidence;  People  v.  Smith,  172  N.  Y.  210,  64  N.  E. 
814,  17  N.  Y.  Crim.  Rep.  39,  on  nonacquiescence  in  acts  by  silence  during  their 
performance;  Murphy  v.  State,  36  Ohio  St.  628,  on  absence  of  duty  to  reply  to 
statements  touching  guilt. 

Distinguished  in  People  v.  Dole,  122  Cal.  486,  68  A.  S.  R.  50,  56  Pac.  581, 
holding  where  an  accused  attempting  to  explain  incriminating  facts,  was  allowed 
to  be  cross-examined  as  to  silence. 

25  AM.  RBP.  121,  HANNAN  v.  HANNAX,   123  MASS.  441. 
Want  of  consideration  as  defense  between  parties  to  a  mortga^. 

Cited  in  Baird  v.  Baird,  145  N.  Y.  659,  28  L.R.A.  375,  40  N.  E.  222  (affirming 
81  Hun,  300,  30  N.  Y.  Supp.  785),  holding  parol  proof  competent,  in  foreclosure 
action,  to  show  lack  of  consideration  for  mortgage;  Saunders  v.  Dunn.  175  Mass. 
164,  55  N.  E.  893,  holding  want  of  consideration  for  secured  note  may  be  shown 
as  a  ground  for  cancelation  of  a  mortgage;  Bigelow  v.  Bigelow,  93  Me.  439,  45 
Atl.  513,  holding  like  fact  available  as  a  defense  to  foreclosure  action. 

Cited  in  reference  note  in  20  A.  S.  R.  594,  on  want  of  consideration  for  mort- 
gage. 
—  When  mortgage  was  in  fraud  of  creditors. 

Cited  in  Clark  v.  Clark,  62  N.  H.  267,  holding  fraud  against  creditors  un- 
available in  a  foreclosure  action;  Devlin  v.  Quigg,  44  Minn.  534,  20  A.  S.  R.  592, 
]  0  L.R.A.  665,  47  N.  W.  258,  holding  same  in  action  to  enjoin  a  foreclosure. 
Bar  of  note  as  bar  to  foreclosure  of  mortgage. 

Cited  in  Hulbert  v.  Clark,  128  N.  Y.  295,  14  L.R.A.  69,  28  N.  E.  638;  Norton 
v.  Palmer,  142  Mass.  433,  6  N.  E.  346, — ^holding  no  bar  was  created  as  to 
mortgage. 

25  AM.  REP.   12S,  McGVINNESS  v.  BOYLE,   123  MASS.  570. 
liiens  for  improvement  not  wholly  on  real  estate  sought  to  be  charged. 

Cited  in  Rice  v.  Nantasket  Co.  140  Mass.  256,  6  N.  E.  524,  holding  lien  for 
general  balance  of  account  cannot  be  enforced  on  part  of  the  improved  lots; 
Angier  v.  Bay  State  Distilling  Co.  178  Mass.  163,  59  N.  E.  630,  holding  lien  fbr 
a  round  sum,  partially  expended  on  property  of  another,  cannot  be  enforced. 

Cited  in  note  in  1  L.R.A.  514,  on  right  to  maintain  lien  <m  several  lots  for 
general  balance. 

25  AM.  REP.  125,  JOHNSTOWN  CHEESE  MFG.  CO.  t.  VEGHTE,  €•  N. 
Y.  1«. 

Right  to  noninterference  with  easement  In  the  flow  of  water. 

Cited  in  Paine  v.  Chandler,  134  N.  Y.  386,  19  L.RJI.  99,  32  N.  E.  18,  holding 
on  grant  of  land  with  appurtenances  plaintiff  is  entitled  to  the  continued 
flow  of  water  from  spring  on  grantor's  land,  such  flow  existing  at  time  of 
grant  and  being  essential  to  the  enjoyment  of  the  granted  estate. 

Cited  in  note  in  1  E.  R.  C.  762,  on  damnum  absque  injuria. 
«  Subterranean  waters. 

Cited  in  Charon  v.  Clark,  50  Wash.  191,  126  A.  S.  R.  896,  17  L.R,A.(N.S.)  647, 
96  Pac.  1040,  holding  that  action  lies  for  interrupting  subterranean  water  where 
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predecessors  in  interest  had  defined  their  rights  by  deed;  Johnson  v.  Gould,  60  W. 
Va.  84,  53  S.  E.  798,  holding  it  proper  to  enjoin  the  making  of  excavations 
ton  defendant's  land  which  interrupted  flow  of  water  from  spring  thereon  pe- 
titioner having  under  a  partition  deed  a  right  to  its  continued  flow. 

Distinguished  in  Furner  v.  Seabury,  135  N.  Y.  50,  31  N.  E.  1004,  48  N.  Y.  S.  R. 
120  (reversing  69  Hun,  272,  13  N.  Y.  Supp.  12),  holding  defendant  granting 
plaintiff  the  use  of  water  from  a  particular  spring  had  a  right  to  fill  in  ex- 
cavations made  by  plaintiff  which  tapped  another  spring  kept  by  defendant  for 
his  own  use. 
'Constructions  of  ^rant  or  reservations  in  deed  as  to  waters. 

Cited  in  Smith  v.  Cornell  University,  21  Misc.  220,  45  N.  Y.  Supp.  640,  79 
N.  Y.  S.  R.  640,  holding  deed  of  lands,  reserving  right  of  taking  water  from 
certain  stream,  created  only  an  easement  in  grantor  to  the  right  to  take  water; 
Whitney  v.  Richardson,  59  Hun,  601,  13  N.  Y.  Supp.  861,  holding  a  grant  of  the 
use  of  the  waters  of  a  spring  so  long  as  used  for  purpose  of  running  a  cheese 
factory,  did  not  create  an  easement  merely  personal  to  grantee,  although  no 
words  of  inheritance  were  in  grant;  Davis  v.  Spaulding,  157  Mass.  431,  19 
L.I^.A.  102,  32  N.  E.  650,  on  right  of  grantor  to  so  grant  that  he  and  those 
claiming  under  him  will  be  precluded  from  interferring  with  the  flow  of  per- 
-colating  waters. 

Cited  in  notes  in  51  A.  R.  548,  on  effect  of  grant  or  reservation  of  right  in 
subterranean  water ;  19  L.R.A.  99,  on  effect  of  a  grant  upon  rights  in  percolating 
water. 

25  AM.  REP.  128,  KING  T.  SARRIA,  «•  N.  Y.  24. 
•Conflict  of  laws. 

Cited  in  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa,  127,  54  A.  R.  39,  23 
N.  W.  143,  sustaining  administrator's  right  of  action  under  foreign  statute, 
for  negligent  killing  of  intestate,  when  similar  statute  exists  at  forum;  Kiefer 
V.  Grand  Trunk  R.  Co.  12  App.  Div.  28,  42  N.  Y.  Supp.  171,  26  N.  Y.  Civ.  Proc. 
Rep.  153,  holding  in  action  to  recover  for  the  death  of  an  individual  in  a  foreign 
country,  no  interest  would  be  allowed  upon  the  verdict,  the  laws  of  that  country 
making  no  provision  for  interest  in  such  cases;  Faulkner  v.  Hart,  82  N.  Y. 
413,  37  A.  R.  574,  holding  railroad  liable  as  carrier  for  loss  of  freight  after 
deposit  in  warehouse,  contrary  to  law  of  place  of  delivery  overruling  general 
principle. 

Cited  in  notes  in  31  A.  D.  271,  as  to  when  law  of  place  where  property  is 
situated  controls;  3  L.R.A.  524,  on  contract  as  governed  by  lex  loci  contractus. 

—  As  to  capacity  to  contract. 

Cited  in  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  563,  82  N.  Y.  Supp.  841, 
denying  right  of  recovery  against  surety  on  lease  declared  ultra  vires  in 
foreign  state  where  property  is  located  and  contracting  corporation  was  created; 
Hauschell  v.  Swan,  23  Misc.  304,  51  N.  Y.  Supp.  42,  holding  measure  of  owner's 
liability  upon  master's  draft  made  in  foreign  state,  governed  by  law  of  forum, 
where  vessel  and  owners  belong. 

—  As  to  validity  of  general  assignment. 

Cited  in  Vanderpael  v.  Gorman,  3  Misc.  57,  22  N.  Y.  Supp.  541,  holding  gen- 
eral assignment  by  foreign  corporation  contrary  to  law  of  forum,  invalid  as 
against  domestic  attachment,  although  valid  at  corporation's  domiciL 
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—  Ab  to  partnership  rights  and  liabilities. 

Cited  in  EaBton  v.  Wostenhohn,  70  C.  C.  A.  108,  137  Fed.  524^  holding  thai 
law  of  place  where  partnership  was  made  controls  although  business  may  be? 
carried  on  elsewhere;  Lawrence  v.  Batcheller,  131  Mass.  504,  holding  special  part- 
ner not  proper  party  defendant  to  action  in  another  state  against  general  part- 
ner, when  not  personally  liable  where  partnership  was  formed. 
Extent  of  liability  of  members  of  a  special  partnership. 

Cited  in  Macauley  v.  Pahner,  126  N.  Y.  742,  26  N.  E.  912,  4  SiW.  Ct  App. 
330,  holding  in  case  of  special  partnership  the  power  of  one  to  bind  the  other 
partners  extends  only  to  particular  enterprise  for  which  the  partnership  was 
formed. 

Cited  in  note  in  66  A.  D.  343,  on  power  of  partner  to  bind  copartner  by  deed. 

25  AM.  RBP.  186,  VAN  WYCK  T.  AliLEN,  €•  N.  Y.  61. 
Implied  warranty  on  sale  of  personalty. 

Cited  in  McClure  v.  Central  Trust  Co.  166  N.  Y.  108,  63  L.R.A.  163,  68  N.  E. 
777,  on  there  being  an  implied  warranty  as  to  quality  where  vendee  has  no  oppor- 
tunity to  inspect;  Prentice  v.  Fargo,  63  App.  Div.  608,  66  N.  Y.  Supp.  1114, 
on  right  to  recover  damages  as  on  an  implied  warranty;  Luger  Furniture  Co.  v. 
Street,  6  Okla.  312,  60  Pac.  126,  on  there  being  an  implied  warranty  on  sale  of 
goods  by  description. 

Cited  in  notes  in  6  A.  D.  116,  on  implied  warranties;  14  L.R.A.  493,  on  implied 
warranties  of  quality  in  executed  sales  by  description ;  23  E.  R.  C.  462,  on  implied 
warranty  of  quality  on  sale  of  chattel. 

Distinguished  in  American  Forcite  Powder  Mfg.  Co.  v.  Brady,  4  App.  Div. 
06,  38  N.  Y.  Supp.  646,  holding  no  implied  warranty  arising  as  to  make  vendor 
responsible  for  latent  defects  where  the  vendor  is  not  the  manufacturer  of  the 
goods. 

»  Fitness  for  disclosed  purpose. 

Cited  in  Coyle  v.  Baum,  3  Okla.  695,  41  Pac.  389,  holding  on  sale  of  chattels  for 
a  particular  purpose  which  is  known  to  the  vendor,  and  the  vendee  does  not 
see  the  chattels  there  is  an  implied  warranty  that  they  are  reasonably  fit  for  the 
purpose  for  which  intended;  Jones  v.  George,  61  Tex.  346,  48  A.  R.  280,  holding  on 
sale  of  an  article  known  as  'Taris  Green"  for  the  known  purpose  of  killing  cotton 
worms  there  is  an  implied  contract  that  the  article  is  of  the  kind  contracted  for; 
Wait  V.  Borne,  123  N.  Y.  692,  25  N.  E.  1063  (reversing  1  Silv.  Sup.  a.  129,  6  N. 
Y.  Supp.  168),  on  there  being  an  implied  warranty  on  sale  of  article  that  it  is 
fit  for  a  particular  purpose  where  such  purpose  known. 

Cited  in  notes  in  22  L.R.A.  188,  on  implied  warranty  of  fitness  of  property 
bought  for  special  purpose  in  case  of  executed  or  executory  contract;  22  L.R.A. 
194,  on  knowledge  of  purpose  as  affecting  implied  warranty  of  fitness  of  property 
bought. 

Distinguished  in  Waeber  v.  Talbot,  167  N.  Y.  48,  82  A.  S.  R.  712,  60  N.  E. 
288,  holding  no  implied  warranty  when  goods  purchased  for  a  certain  known  pur- 
pose where  there  is  a  mode  of  inspection  well  known  to  trade  in  which  vendees 
engaged  and  which  it  was  the  custom  of  the  trade  to  make;  McQuaid  v.  Ross, 
68  Wis.  492,  39  A.  S.  R.  864,  22  L.R.A.  187,  56  N.  W.  706,  holding  upon  sale  of  a 
bull,  both  parties  being  destitute  of  knowledge  of  his  ability  to  g^ierate  his 
kind,  there  being  no  misrepresentation  of  fraud,  no  warranty  could  be  implied 
because  a  full  price  was  paid  for  a  bull  for  breeding  purposes. 
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'—Sale  of  seeds. 

Cited  in  Shaw  v.  Smith,  45  Kan.  334,  11  L.R.A.  681,  25  Pac.  886,  holding  on 
sale  of  seed  for  purposes  of  sowing  and  raising  a  crop  there  is  an  implied 
warranty. 

Cited  in  note  in  102  A.  S.  R.  623,  on  implied  warranty  of  quality  on  sale  of 
«eeds  and  plants. 
Representations  amounting  to  a  warranty. 

Cited  in  Bryce  v.  Parker,  11  S.  C.  337,  holding  assurances  by  owner  at 
time  of  sale  that  a  chattel  had  not  been  subjected  to  certain  conditions  which 
rendered  it  peculiarly  liable  to  disease,  constituted  a  warranty. 

Cited  in  note  in  6  L.R.A.  374,  on  what  constitutes  an  express  warranty  on  sale 
•of  goods. 

Distinguished  in  Allen  v.  State  S.  S.  Co.  132  N.  Y.  91,  28  A.  S.  R.  556,  15 
L.R.A.  166,  30  N.  £.  482,  holding  defendant  not  responsible  for  mistake  of 
ship's  physician  in  giving  plaintiff  wrong  medicine  where  no  assumption  of 
duty  on  their  part  than  a  compliance  with  statute  in  carrying  a  competent 
physician. 
Measure  of  damages  on  breach  of  warranty  on  sale  of  chattels. 

Cited  in  Swain  v.  Schieffelin,  134  N.  Y.  471,  18  L.R.A.  385,  81  N.  E.  1026, 
liolding  the  measure  of  damages  for  breach  of  warranty  where  vendor  knew  foi 
what  purpose  goods  were  purchased  might  include  the  profits  lost  and  the  ex- 
penses incurred  by  reason  of  the  breach;  Bagley  v.  Cleveland  Rolling  Mill  Co. 
-21  Fed.  159,  on  measure  of  damages  on  breach  of  implied  warrant. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  3  L.R.A.  590, 
on  recoverability  of  speculative  profits  in  action  for  breach  of  contract;  18  L.R.A. 
386,  on  measure  of  damages  for  breach  of  implied  warranty;  52  L.R.A.  235,  on 
loss  of  profits  of  purchase  for  special  purpose  as  damages  on  breach  of  warranty 
by  vendor. 
^On  breach  of  warranty  of  seeds. 

Cited  in  Landreth  v.  Wyckoff,  67  App.  Div.  145,  73  N.  Y.  Supp.  388,  holding 
measure  of  damages  on  breach  of  warranty  as  to  quality  of  seed  are  the  value  of 
the  crop  which  would  ordinarily  have  been  produced  less  the  expense  of  raising 
«uch  crop  and  also  less  the  value  of  crop  actually  raised;  Reiger  v.  Worth,  127 
N.  C.  230,  80  A.  S.  R.  798,  52  L.R.A.  362,  37  S.  E.  217,  holding  the  measure  of 
'damages  for  sale  of  rice  seed  which  failed  to  grow  as  guaranteed  is  the  amount 
paid  for  seed,  the  preparation  of  the  soil,  the  planting  of  the  soil  and  a  reasonable 
Tent  for  the  land  less  the  amount  for  which  the  land  could  have  been  rented  for 
jinother  crop;  Depew  v.  Peck  Hardware  Co.  121  App.  Div.  28,  105  N.  Y.  Supp. 
390,  on  measure  of  damages  on  breach  of  warranty  as  to  quality  of  seed  sold. 

Cited  in  reference  notes  in  42  A.  S.  R.  129,  on  damages  for  breach  of  warranty  of 
-seeds;  80  A.  S.  R.  804,  on  measure  of  damages  on  breach  of  warranty  on  sale 
of  seed. 
Evidence  admissible  on  breach  of  warranty. 

Cited  in  Bach  v.  Levy,  18  Jones  &  S.  519,  holding  there  being  a  warranty  as  to 
the  quality  of  tobacco,  evidence  that  such  a  quality  was  not  delivered  is  admissible 
And  also  the  value  of  that  delivered  as  compared  with  that  ordered. 

36  AM.  REP.  141,  GOSMAX  v.  CRUGER,  60  N.  Y.  87. 
Jifarrled  woman's  disability  to  contract  as  surety. 

Cited  in  People  v.  Williams,  8  Daly,  264,  holding  married  woman  oould  not 
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bind  herself  as  surety  on  a  recognizance,  no  benefit  arising  therefrom  to  her 
separate  estate;  T.  T.  Haydock  Carriage  Co.  v.  Pier,  74  Wis.  682,  43  N.  W. 
502,  holding  married  woman  could  not  be  assignee  for  creditors,  being  un- 
able to  bond  herself  by  the  bond  which  assignee  is  required  to  make. 

Cited  in  reference  note  in  78  A.  D.  227,  on  power  of  married  woman  to  bind 
her  separate  property  by  contract. 

Cited  in  note  in  17  L.R.A.(N.S.)  681,  on  binding  effect  of  contract  of 
married  woman  purporting  to  bind  her  separate  estate,  as  surety  for  on& 
other  than  her  husband,  where  statute  gives  her  sole  control  of  such  estate. 

25  AM.  REP.  148,  FIIiKINS  v.  PEOPLE,  60  N.  Y.  101. 
Assaults  with  weapons  or  in  specially  defined  manner. 

Cited  in  Walker  v.  State,  73  Ala.  17,  holding  it  a  fatal  variance  where  in- 
dictment charges  an  assault  and  battery  with  a  weapon  and  the  evidence^ 
shows  it  was  committed  without  a  weapon;  People  v.  Hickey,  11  Hun,  631,. 
holding  imder  statute  providing  for  punishment  of  person  convicted  of  any^ 
^'assault  upon  person  of  another  with  any  knife,"  etc.  **or  other  sharp  dan- 
gerous weapon"  no  conviction  can  be  had  unless  weapon  is  sharp  as  well  aa 
dangerous. 

Cited  in  reference  note  in  11  A.  S.  R.  836,  on  what  constitutes  dangerous- 
weapon. 
«  Defensive  violence. 

Cited  in  Souther  v.  State,  18  Tex.  App.  352,  on  person  using  violence  to  pre- 
vent destruction  of  his  own  property  as  not  guilty  of  assault  in  contempla* 
tion  of  law. 

Cited  in  note  in  2  L.R.A.  624,  on  degree  of  force  which  may  be  used  in  de^ 
fense  of  person  or  property. 
Criminal  intent  as  qaesUon  for  Jury. 

Cited  in  People  v.  Manahan,  61  App.  Div.  76,  70  N.  Y.  SuRp.  108,  16  N.  Y. 
Crim.  431,  reversing  judgment  where  defendant  was  refused  admission  of  evi- 
dence on  motive  for  act  relied  on  by  prosecution  to  show  his  criminal  purpose; 
People  V.  Flack,  125  N.  Y.  324,  11  L.R.A.  807,  26  N.  E.  267,  8  N.  Y.  Crim. 
Rep.  87;  People  v.  Wiman,  9  Misc.  441,  29  N.  Y.  Supp.  1034,  9  N.  Y.  Crim. 
Rep.  304, — holding  criminal  intent  is  always  a  question  of  fact  to  be  submitted 
to  the  jury;  State  v.  Daniels,  134  N.  C.  671,  46  S.  E.  991,  holding  in  a  prose- 
cution  for  homicide  whether  certain  evidence  shows  premeditation  and  delibera^ 
tion  is  a  fact  to  be  found  by  jury. 
Presumptive  intent  of  consequences  of  act. 

Cited  in  New  York  Consol.  Card  Co.  v.  Union  Playing  Card  Co.  39  Hun,  611,. 
on  person  as  presuming  the  natural  consequences  of  his  own  act. 

Cited  in  notes  in  11  L.R.A.  811,  813,  on  inference  of  evil  intent  from  doings 
of  wrongful  act;  23  L.R.A.(N.S.)  389,  on  right  of  one  to  testify  as  to  hia 
intent. 

Duty  owed  to  trespassers. 

Cited  in  Amato  v.  Sixth  Ave.  R.  Co.  9  Misc.  4,  29  N.  Y.  Supp.  61,  holding  de- 
fendant  liable  in  damages  for  injury  to  newsboy  trespassing  on  street  car,  the 
driver  negligently  shoving  him  off  and  under  the  wheels  of  a  truck;  Klenk  v.. 
Oregon  Short  Line  R.  Co.  27  Utah,  428,  76  Pac.  214,  holding  carrier  liable  in 
damages  where  brakeman  shoved  trespasser  off  steps  of  train  moving  at  a  speed 
from  twelve  to  twenty  miles  per  hour. 
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—  Criminality  of  defensive  violence. 

Cited  in  People  v.  Kane,  131  N.  Y.  Ill,  27  A.  S.  R.  574,  29  N.  E.  1016,  10  N. 
Y.  Crim.  Rep.  109;  People  v.  Kane,  142  N.  Y.  366,  37  N.  E.  104,  9  N.  Y.  Crim. 
Rep.  196, — holding  the  destruction  of  a  boat  did  not  warrant  a  conviction  for 
its  destruction  where  the  owner  was  a  trespasser  and  had  been  repeatedly  warned 
to  remove  it. 

—  Excessive  force  in  defense. 

Cited  in  Kiflf  v.  Youmans,  86  N.  Y.  324,  40  A.  R.  643,  holding  in  action  for 
assault  and  battery  it  appearing  that  plaintiff  was  a  trespasser,  and  that  dc> 
fendant  used  more  force  than  necessary  to  remove  him  does  not  entitle  plain* 
tiff  to  recover  pimitive  damages. 

26  AM.  REP.   148,  BIjAUFUS  v.  PEOPIiE,  60  N.  Y.  107. 
What  meant  by  a  ''conviction." 

Cited  in  Thompson  v.  United  States,  30  App.  D.  C.  362,  12  A.  &  E.  Ann. 
Cas.  1004,  holding  a  witness  could  not  be  said  to  have  been  convicted  of  a  crime 
where  a  new  trial  granted;  State  ex  reL  Owens  v.  Barnes,  24  Fla.  153,  4  So. 
560,  holding  state  attorney  not  entitled  to  the  payment  of  a  conviction  fee  by 
the  state  imtil  after  sentence  of  court  against  person  convicted;  Hackett  v. 
Freeman,  103  Iowa,  296,  72  N.  W.  628,  holding  "conviction"  as  used  in  statute 
required  both  a  verdict  of  guilty  and  judgment  thereon;  State  v.  Townley,  147 
Mo.  206,  48  S.  W.  833,  holding  one  who  has  pleaded  guilty  to  a  crime  has  not 
been  convicted  and  cannot  be  considered  as  convicted  until  judgment  has  been 
entered  against  him;  People  ex  rel.  Siebert  v.  New  York,  20  Hun,  333,  hold- 
ing "conviction"  meant  by  statute  necessary  to  remove  officer  from  police  force 
must  have  been  one  found  in  a  court  of  justice;  People  v.  Sullivan,  34  App. 
Div.  644,  64  N.  Y.  Supp.  638,  13  N.  Y.  Crim.  Rep.  377,  holding  a  determination 
by  poliee  commissioners  imposing  a  fine  on  member  of  police  force,  not  a  "con- 
viction" within  meaning  of  statute;  Francis  v.  Weaver,  76  Md.  457,  26  Atl. 
413;  Sacia  v.  Decker,  10  Daly,  204,  1  N.  Y.  Civ.  Proc.  Rep*  47, — on  convict.on 
as  denoting  the  final  judgment  of  the  court  in  passing  sentence;  Ex  parte 
Brown,  68  Cal.  176,  8  Pac.  829;  Egan  v.  Jones,  21  Nev.  433,  32  Pac.  929; 
Cameron  v.  Tribune  Asso.  3  Silv.  Sup.  Ct.  676,  7  N.  Y.  Supp.  739,  considering 
when  person  may  be  said  to  have  been  legally  "convicted"  of  a  crime;  Ex  parte 
Tanner,  49  Or.  31,  88  Pac.  301,  considering  whether  plea  of  guilty  amounts  to 
a  "conviction;"  Re  Rogers,  19  Ont.  L.  Rep.  622,  holding  that  "deemed"  means 
nothing  lees  than  "adjudged." 

Cited  in  reference  note  in  121  A.  S.  R.  167,  on  whether  one  who  pleads  guilty 
and  is  found  so  by  a  jury  is  convicted. 
Conviction  disqaallfylng  party  as  witness. 

Cited  in  People  v.  Fabian,  126  App.  Div.  89,  111  N.  Y.  Supp.  140  (dissenting 
opinion),  on  verdict  of  guilty  on  charge  of  perjury  as  disqualifying  witness  be- 
fore judgment;  Com.  v.  Miller,  41  W.  N.  C.  231,  6  Pa.  Super.  Ct.  36,  holding 
a  person  who  has  been  found  guilty  of  perjury  by  a  jury  but  has  not  yet  been 
sentenced  is  not  disqualified  as  a  witness;  Bishop  v.  State,  41  Fla.  622,  26  So. 
703,  holding  same  where  witness  had  been  found  guilty  of  murder  but  had  not 
as  yet  been  sentenced. 

Cited  in  reference  note  in  7  A.  S.  R.  88,  on  incompetency  as  witness  of  per- 
son found  guilty  of  felony  against  whom  sentence  has  not  been  pronounced. 
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«- Plea  of  guilty. 

Cited  in  United  States  v.  Wilson,  60  Fed.  890,  holding  a  mere  plea  of  guilty 
by  a  conspirator  did  not  render  him  incompetent  to  testify  against  his  con- 
federates. 

OonstracUon  of  words  in  statate. 

Cited  in  Lawrence  v.  Leidigh,  68  Kan.  594,  62  A.  S.  R.  631,  50  Pac.  600,  con- 
sidering the  use  of  the  word  ''deemed"  in  a  statute. 

25  AM.  REP.   152,  NEWTON  v.  PORTER,  60  N.  Y.   188. 
Right  of  owner  to  recover  property  in  liands  of  wrongful  taker. 

Cited  in  Holmes  v.  Oilman,  138  N.  Y.  369,  34  A.  S.  R.  463,  20  LJLA.  666, 
-34  N.  E.  205,  30  Abb.  N.  C.  213  (reversing  64  Hun,  227,  19  N.  Y.  Supp.  252,  28 
Abb.  N.  C.  288),  holding  partner  has  a  right  to  follow  and  recover  funds  con- 
verted by  co-partner  to  his  own  use;  Roca  v.  Byrne,  68  Hun,  602,  22  N.  Y. 
Supp.  1039,  holding  principal  may  reclaim  money  received  by  agent  from  him 
before  rights  of  bona  fide  third  parties  intervene;  Re  Leonhard,  86  Hun,  289, 
33  N.  Y.  Supp.  302,  on  right  of  beneficiary  to  follow  trust  fund  converted; 
Piatt  V.  Elias,  44  Misc.  401,  89  N.  Y.  Supp.  1015,  on  right  of  plaintiff  to  fol- 
low and  impress  a  trust  on  a  fund  alleged  to  have  been  acquired  by  extortion; 
Re  Northrup,  152  Fed.  763;  Brissell  v.  Knapp,  166  Fed.  809;  Walters  v.  Tielke- 
meyer,  72  Mo.  App.  371;  Reynolds  v.  iEtna  L.  Ins.  Co.  160  N.  Y.  635,  65  N.  E. 
306;  Howell  v.  Earp,  21  Hun,  393;  Singer  Mfg.  Co.  v.  Summers,  143  N.  C. 
102,  65  S.  E.  522,— on  right  of  real  owner  of  property  which  has  been  taken 
from  him  by  fraud  to  follow  and  recover  it  from  wrong-doer. 

Cited  in  reference  note  in  7  A.  S.  R.  77,  on  right  of  owner  to  follow  proceeds 
of  stolen  negotiable  securities. 

Cited  in  note  in  32  A.  S.  R.  125,  on  right  to  pursue  and  recover  trust  funds. 
^  Property  transformed  or  reinvested. 

Cited  in  American  Sugar  Ref.  Co.  v.  Francher,  145  N.  Y.  552,  27  LJt.A.  757, 
40  N.  E.  206  (reversing  81  Hun,  56,  30  N.  Y.  Supp.  482),  holding  defrauded 
vendor  might  reach  securities  in  which  fraudulent  vendee  had  invested  the 
proceeds  of  the  sale  of  the  property  procured  by  fraud;  Edwards  v.  Culberson, 
111  N.  C.  342,  18  L.R.A.  204,  16  S.  E.  233,  holding  land  purchased  with  money 
obtained  from  plaintiff  by  a  woman  under  a  fraudulent  promise  to  marry 
him,  might  be  made  subject  to  the  payment  of  the  debt. 

Cited  in  notes  in  32  L.R.A.  424,  425,  on  title  by  accession  to  crops,  fruit, 
and  timber,  wrongfully  severed  under  bona  fide  belief  of  title;  32  LuRJl  429, 
on  title  by  accession  to  crops,  fruit,  and  timber,  wrongfully  severed  when  they 
are  distinguishable  though  changed  or  mixed;  32  L.RJL  432,  on  position  of 
purchaser  of  crops,  fruit,  and  timber,  wrongfully  severed;  125  A.  S.  R.  815,  <m 
validity  of  lost  or  stolen  bonds  in  hands  of  bona  fide  purchaser. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.  200  U.  S. 
451,  60  L.  ed.  560,  26  Sup.  a.  Rep.  318   (affirming  66  C.  C.  A.  652,  133  Fed. 
274),  on  power  of  equity  to  charge  proceeds  of  sale  of  converted  property  with 
trust  in  favor  of  rightful  owner. 
Riglit  of  owner  to  follow  property  into  liands  of  third  persons. 

Cited  in  Barry  v.  Lambert,  98  N.  Y.  300,  50  A.  R.  677,  impressing  a  trust  in 
favor  of  plaintiff  upon  a  bond  and  mortgage  given  to  secure  a  loan,  it  appear- 
ing that  it  was  agreed  that  plaintiff  was  to  have  interest  in  it  though  she 
did  not  appear  in  the  transaction;   Price  v.  Brown,  98  N.  Y.  388,  holding  it 
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appearing  that  a  note  belonging  to  plaintiff  went  into  and  formed  part  of  the 
consideration  of  a  bond  and  mortgage  given  to  her  husband,  these  instruments 
were  impressed  with  a  trust  in  her  favor;  Paris  Hill  Mfg.  Ck).  y.  Lyman,  13 
N.  Y.  S.  R.  370,  holding  proceeds  of  sales  of  property  by  agent  might  be  fol- 
lowed into  the  hands  of  an  assignee;  Peter  Adams  Co.  v.  National  Shoe  & 
Leather  Bank,  23  Abb.  N.  C.  172,  9  N.  Y.  Supp.  76,  holding  true  owner  of 
money  may  recover  it  in  the  hands  of  third  person  who  receives  and  collects 
check  of  the  party  obtaining  the  money  by  fraud,  against  the  fund  with  notice 
of  claim  of  true  owner;  Wheeler  v.  King,  36  Hun,  101,  holding  attorney  re- 
ceiving money  from  person  charged  with  horse  stealing  to  be  used  in  defend- 
ing him,  cannot  retain  balance  not  so  used  against  person  claiming  it  was 
stolen  from  him;  Lightfoot  v.  Davis,  198  N.  Y.  270,  29  L.R.A.(N.S.)  119,  91 
N.  £.  582,  19  A.  &  £.  Ann.  Cas.  747,  to  point  that  owner  of  stolen  negotiable 
securities  might  follow  and  claim  proceeds  in  hands  of  felonious  taker  or 
assignee  with  notice. 

Cited  in  reference  note  in  103  A.  S.  R.  984,  on  title  acquired  by  bona  fide 
purchaser  of  stolen  bonds. 

Cited  in  note  in  2  L.R.A.  482,  on  right  of  cestui  que  trust  to  follow  money 
paid  to  one  in  ignorance  of  the  trust. 
« Right  to  recover  trust  funds  wrongfully  converted. 

Cited  in  Smith  v.  Des  Moines  Nat.  Bank,  107  Iowa,  620,  78  N.  W.  238, 
holding  cestui  que  trust  could  not  recover  trust  moneys  which  were  deposited 
in  bank  by  trustee  in  his  own  name  and  applied  by  bank  without  notice  of  trust 
character  to  note  of  trustee;  English  v.  Mclntyre,  29  App.  Div.  439,  61  N.  Y. 
Supp.  697,  holding  action  might  be  maintained  against  broker  to  recover  trust 
funds  converted  by  trustee  for  purposes  of  speculation  the  broker  having  notice 
of  the  trust  ;  Hooley  v.  Gieve,  9  Daly,  104,  9  Abb.  N.  C.  8,  holding  upon  a 
breach  of  trust  and  misuse  of  trust  funds  where  the  identical  fund  is  traced 
a  prior  equity  exists  in  favor  of  cestui  que  trust  as  against  creditors  of  the 
wrongdoer. 

Cited  in  note  in  7  L.R.A.  670,  on  following  trust  property. 
Trust  by  implication  in  cases  of  misappropriation  or  embeszlement. 

Cited  in  Riehl  v.  Evansville  Foundry  Asso.  104  Ind.  70,  3  N.  E.  633,  holding 
equity  would  impress  property  purchased  by  agent  with  funds  embezzled  from 
employer  to  the  claims  of  such  employer;  Nebraska  Nat.  Bank  v.  Johnson,  61 
Neb.  646,  71  N.  W.  294,  holding  equity  would  declare  a  trust  in  favor  of  a 
bank  in  proceeds  of  money  stolen  from  it  by  a  servant;  Humphreys  v.  Butler, 
61  Ark.  361,  11  S.  W.  479,  holding  same  where  person  wrongfully  collected 
money  of  another  and  purchased  land  in  his  own  name;  Moore  v.  Williams,  62 
Htm,  56,  16  N.  Y.  Supp.  403,  holding  persons  purchasing  stock  in  a  corporation 
on  the  fraudulent  representations  that  the  money  so  received  would  be  used  for 
a  specific  purpose  could  have  such  money  impressed  with  a  trust  in  their  favor; 
Greene  v.  Niagara  County,  8  App.  Div.  409,  40  N.  Y.  Supp.  862,  holding  se- 
curities taken  by  a  county  treasurer  for  county  moneys  illegally  loaned  by 
him  are  impressed  with  a  trust  in  favor  of  the  county;  Holmes  v.  Davenport, 
27  Abb.  N.  C.  76,  14  N.  Y.  Supp.  738;  Holmes  v.  Davenport,  27  Abb.  N.  C. 
341,  18  N.  Y.  Supp.  66,— on  trust  in  favor  of  partners  being  impressed  on  policy 
of  insurance  fraudulently  purchased  by  one  partner  with  partnership  funds; 
City  Bank  v.  Easton  Boot  &  Shoe  Co.  6  North.  Co.  Rep.  21,  holding  title  to 
personal  property  cannot  be  divested  without  his  consent  even  by  purchase 
Am.  Rep.  Vol.  XVI.— 40 
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from  one  who  misappropriated  it;  Farmers  &  T.  Bank  v.  Kimball  Mill.  Co.  1 
8.  D.  338,  47  N.  W.  402,  on  creation  of  invohintary  or  constructive  trusts. 

Cited  in  notes  in  2  L.R.A.  480,  on  effect  upon  the  trust  ot  conversion  of  trust 
property;  38  L.  ed.  U.  S.  57,  as  to  when  relation  of  trustees  ex  maleficio  arises. 
Trust  creditor  aa  preferred  to  general  creditor. 

Cited  in  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N.  E.  504,  holding  before  a  trust 
creditor  is  entitled  to  a  preference  over  general  creditors  it  must  appear  that 
the  fimd  or  property  remaining  for  distribution  includes  proceeds  of  the  trust. 
Cniaracter  of  fund  as  affected  by  change  In  form. 

Cited  in  Evans  v.  Garlock,  37  Hun,  588,  holding  the  purpose  and  character 
of  a  fund  not  affected  or  qualified  by  the  substitution  for  it  of  a  draft. 

Cited  in  note  in  53  A.  D.  315,  at  to  whether  wrongdoer  taking  property  and 
changing  form  acquires  title. 
Objections  to  evidence  taken  under  commission. 

Cited  in  Wheeler  v.  King,  35  Hun,  101,  holding  objections  to  a  conunission 
came  too  late;  Moore  v.  Moore,  32  Misc.  68,  66  N.  Y.  Supp.  167,  holding  ob- 
jections to  depositions  made  too  late;  Foster  v.  Henderson,  29  Or.  210,  45  Pac. 
899,  holding  objection  to  the  admission  of  evidence  of  depositions  on  ground 
going  only  to  time  of  making  or  manner  of  taking  will  not  be  entertained  at 
the  trial;  Neland  v.  Dealy,  11  N.  D.  529,  89  N.  W.  325,  on  when  objections  to 
depositions  will  aot  be  heard  at  the  trial. 

95  AM.   REP.    158,  DURANT  v.   ABENDROTH,   60   N.   Y.    148,   Later 

appeal  In  97  N.  Y.  189. 
Oonstrnctlon  of  statute  authorising  limited  partnership. 

Cited  in  Cummings  v.  Hayes,  100  111.  App.  347,  on  the  construction  of  stat- 
ute authorizing  limited  partnership;  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y.  381, 
8  L.R.A.  712,  24  N.  £.  799,  4  Silv.  Ct  App.  544,  on  sufficiency  of  compliance 
with  statutory  requirements. 

Cited  in  note  in  2  L.R.A.  43,  on  limited  partnerships. 
Sufficiency  of  compliance  with  statute  requiring  subscription  of  special 
partner  to  be  in  cash. 

Cited  in  First  Nat.  Bank  v.  Huber,  75  Hun,  80,  26  N.  Y.  Supp.  961,  holding 
agreement  that  amount  of  indebtedness  of  old  firm  to  special  partner  should  be 
accepted  as  his  contribution  to  new  firm  not  a  compliance  with  statute  re- 
quiring cash  payment  by  special  partner;  Metropolitan  Nat.  Bank  v.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  C.  318,  on  necessity  of  contribution  of  capital  by  special 
partner  being  made   in   cash. 

Cited  in  note  in  54  A.  R.  781,  782,  on  sufficiency  of  special  partner's  payment 
of  capital  within  statute  requiring  actual  cash. 

~As  to  prepayment. 

Cited  in  Manhattan  Co.  v.  Colgate,  13  Daly,  544,  holding  special  partner  not 
liable  as  general  partner  on  ground  of  falsity  of  certificate,  because  that  at 
time  of  its  execution  by  first  general  partner  cash  had  not  been  paid  in,  where  the 
others  executed  it  after  the  cash  was  paid  in,  in  compliance  with  statute;  La 
Montague  v.  Bank  of  New  York  Nat.  Bank.  Asso.  94  App.  Div.  219,  88  N.  Y.  Supp. 
21,  holding  special  partner  not  rendered  liable  as  general  partner  when  at  time  of 
filing  of  certificate  directed  by  statute  he  had  paid  in  the  agreed  amount. 

Distinguished  in  Hogan  v.  Uadzsits,  113  Mich.  568,  71  N.  W.  1092,  holding 
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affidavits  on  renewal  of  limited  partnership  as  to  contribution  to  capital  not 
false,  as  the  renewal  statement  should  be  referred  to  the  time  of  the  formation 
of  the  partnership. 
«  Checks  or  notes  as  payment  in  cash. 

Cited  in  McGinnis  v.  Farrelly,  23  Blatchf.  466,  27  Fed.  33,  3  How.  Pr.  N.  S. 
388,  holding  special  partner  paying  his  contribution  to  capital  by  check,  wouldl 
not  be  protected  as  such,  it  not  being  a  cash  payment  within  meaning  of  statute ; 
Excelsior  Grain  Binder  Co.  v.  Stayner,  25  Hun,  91,  61  How.  Pr.  456,  holding 
no  action  could  be  maintained  on  subscription  of  stock  where  subscriber  gave 
check  for  ten  per  cent  of  it,  on  which  he  stopped  payment,  statute  requiring, 
a  ten  per  cent  payment  in  cash;  Hapgoods  v.  Lusch,  123  App.  Div.  23,  107  N. 
Y.  Supp.  331,  holding  the  giving  of  a  promissory  note  for  the  purchase  price  of 
an  original  stock  subscription  is  not  equivalent  to  the  cash  payment  required 
by  statute;  People  ex,  rel.  New  York,  N.  H.  &  H.  R.  Co.  v.  State  Railroad 
Comrs.  81  App.  Div.  242,  81  N.  Y.  Supp.  20,  holding  same  where  check  de- 
livered in  lieu  of  cash;  Van  Dolsen  v.  Abendroth,  1  N.  Y.  City  Ct.  Rep.  469, 
holding  a  check  given  to  general  partners  and  not  passed  to  the  credit  of  the 
firm  until  several  days  after  the  filing  of  the  certificate  and  affidavit  required 
by  statute  not  such  a  payment  of  capital  as  contemplated  by  statute. 

Distinguished  in  Re  Staten  Island  Rapid  Transit  Co.  37  Hun,  422;  Re  Staten 
Island  Rapid  Transit  Co.  38  Hun,  381, — holding  payment  with  certified  check 
sufficient  compliance  with  statute  requiring  a  ten  per  cent  cash  payment  for 
stock;  White  v.  Eiseman,  134  N.  Y.  101,  31  N.  E.  276,  28  Abb.  N.  C.  363  (re- 
versing 58  Hun,  484,  12  N.  Y.  Supp.  885,  holding  statute  requiring  contribu- 
tion of  limited  partner  to  stock  to  be  made  in  cash,  substantially  complied 
with  by  the  giving  of  a  certified  check  on  day  certificate  and  affidavit  filed. 
lilablUty  of  special  partner  on  failure  of  partnership  to  comply  with 
statute. 

Cited  in  Maginn  v.  Lawrence,  13  Jones  &  S.  235,  holding  special  partners 
liable  generally  where  affidavit  of  general  partner  filed  with  certificate  falsely 
stated  that  each  of  special  partners  had  made  cash  payments;  Myers  v.  Edison 
General  Electric  Co.  59  N.  J.  L.  153,  35  Atl.  1069,  holding  same  where  pay- 
ment was  not  in  fact  made  at  time  of  the  making  of  certificate  and  affidavit; 
Allison  V.  Abendroth,  108  N.  Y.  470,  15  N.  E.  606  (affirming  38  Hun,  586), 
holding  special  partner  liable  as  general  partners  where  money  to  be  con- 
tributed not  paid  in  cash  before  filing  of  certificate  as  required  by  statute  p 
Fourth  Street  Nat.  Bank  v.  Haines,  15  Pa.  Co.  Ct.  34,  3  Pa.  Dist.  R.  439,  35 
W.  N.  C.  353,  holding  special  partners  liable  to  creditors  as  general  partners 
where  agreement  for  renewal  of  limited  partnership  was  not  certified,  acknowl- 
edged and  recorded  in  compliance  with  statute;  Columbia  Bank  v.  Berolzheimer, 
33  App.  Div.  235,  53  N.  Y.  Supp.  417,  holding  same  where  there  was  a  failure 
to  file  a  remfoval  certificate  before  the  expiration  of  the  time  fixed  in  the 
original  certificate;  Strang  v.  Thomas,  114  Wis.  599,  91  N.  W.  237,  holding 
failure  of  limited  partnership  to  put  up  sign  required  by  statute  renders  special 
partners  liable  to  creditors  as  general  partners;  Selden  v.  Hall,  21  Mo.  App» 
452  (dissenting  opinion),  on  special  partner's  being  rendered  liable  as  general 
partner  on  failure  to  make  a  strict  compliance  with  statutory  requirements; 
Hotopp  V.  Huber,  18  Misc.  554,  41  N..Y.  Supp.  991;  Hotopp  v.  Huber,  160  N. 
Y.  524,  55  N.  E.  206, — on  payment  of  contribution  to  capital  as  being  essential 
to  render  limited  partner  immune  from  general  liability;   Buck  v.  Alley,  145 
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N.  Y.  488,  40  N.  B.  236,  on  failure  to  comply  with  statute  as  rendering  special 
partner  liable  as  a  general  partner;  Barry  v.  Hamel,  Rap.  Jud.  Quebec,  26  C. 
S.  265;  Slingsby  Mfg.  Co.  v.  Geller,  17  Manitoba  L.  Rep.  120;  Davidson  v. 
Frechette,  Montreal  L.  Rep.  5  S.  C.  282, — ^holding  that  special  partner  is  liaole 
lor  debts  of  ftrm  unless  his  contribution  is  paid  in  cash. 

Cited  in  notes  in  3  L.R.A.  503,  on  liability  of  special  partners. 

Distinguished  in  Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578,  15  N.  E.  712, 
21   Abb.  N.  C.  27    (reversing  21  Jones  &  S.  22),  holding  special  partner  not 
rendered  liable  as  general  partner  by  omission  of  clerk  to  actually  record  the 
•certificate  required  to  be  recorded  and  actually  delivered  to  be  recorded. 
enforcement  of  liability  of  special  partner. 

Cited  in  Abendroth  v.  Van  Dolsen,  131  U.  S.  66,  33  L.  ed.  57,  9  Sup.  Ct.  Rep. 
619,  on  action  proper  for  the  enforcement  of  the  liability  of  special  partner. 
Effect  of  verdict  rendered  subject  to  opinion  of  court  at  general  term. 

Cited  in  Northampton  Nat.  Bank  v.  Kidder,  67  How.  Pr.  95,  13  Abb.  N.  C. 
376,  17  Jones  &  S.  338,  holding  when  verdict  is  rendered  subject  to  opinion  of 
court  at  general  term  the  whole  case  is  before  general  term  on  its  merits;  Staab 
V.  Shupe^  1  How.  Pr.  N.  S.  4,  holding  on  direction  of  verdict  for  defendant 
subject  to  opinion  of  general  term  with  both  parties  moving  for  judgment  on 
verdict,  the  question  presented  is  which  party  is  entitled  to  judgment  on  the 
uncontradicted  facts;  Cowenhoven  v.  Ball,  118  N.  Y.  231,  23  N.  E.  470,  on  ex- 
ceptions  as  not  being  heard  where  verdict  ordered  subject  to  opinion  of  court 
without  qualification;  Davis  v.  Pioneer  Furniture  Co.  102  Wis.  394,  78  N.  W. 
596,  on  its  being  only  a  question  as  to  which  party  entitled  to  final  judgment 
the  facts  being  uncontroverted,  without  regard  to  verdict. 
Right  to  have  directed  verdict  subject  to  opinion. 

Cited  in  Clarkson  v.  Western  Assur.  Co.  92  Hun,  527,  37  N.  Y.  Supp.  53,  hold- 
ing exceptions  have  been  taken  on  trial,  verdict  cannot  properly  be  directed  sub- 
ject to  the  opinion  of  court  at  general  term. 

95  AM.  REP.  162,  TWOMLEY  v.  CENTRAL  PARK,  ETC.,  R.  CO.  60  N. 

Y.   158. 
Acts  amounting  to  contributory  negligence. 

Cited  in  Chretien  v.  New  Orleans  R.  Co.  113  La.  761,  104  A.  S.  R.  519,  37  So. 
716;  Wright  v.  Boiler,  20  N.  Y.  S.  R.  874,  3  N.  Y.  Supp.  742;  International 
.A  G.  N.  R.  Co.  V.  Neff,  87  Tex.  303,  28  S.  W.  283;  Normile  v.  Wheeling  Traction 
tCo.  57  W.  Va.  132,  68  L.R.A.  901,  49  S.  E.  1030,— considering  acts  or  conduct 
of  party  as  amounting  to  contributory  negligence  or  not;  Terre  Haute  &  I.  K 
•Co.  V.  Buck,  96  Ind.  346,  49  A.  R.  168,  holding  person  not  necessarily  guilty  of 
^contributory  n^ligence  who  without  knowledge  of  dangerous  place  train  has 
atopped  in,  and  on  a  dark  night  steps  from  train,  it  being  near  usual  stopping 
place  and  usual  signal  having  been  given. 

Cited  in  reference  note  in  33  A.  S.  R.  28,  as  to  when  acts  do  not  amount  to 
•contributory  negligence. 

'—  Acts  at  time  of  imposed  peril. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.RA.  77,  41  C.  C.  A.  22,  100 
Fed.  738;  St.  Louis  &  S.  F.  R.  Co.  v.  Murray,  55  Ark.  248,  29  A.  S.  R.  32,  16 
L.R.A.  787,  18  S.  W.  50;  Mitchell  v.  Southern  P.  R.  Co.  87  Cal.  62,  11  L.R.A. 
130,  25  Pac.  245;  Morse  v.  Sweenie,  15  111.  App.  486;  Cowen  v.  Knickerbocker 
Ice  Co.  6  N.  Y.  S.  R.  250;  Scott  /.  Pennsylvania  R,  Co,  30  N,  Y.  S,  R,  843,  9 
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N.  Y.  Supp.  189;  Dyer  v.  Erie  R.  Co.  71  N.  Y.  228;  Cuyler  v.  Decker,  20  Hinv 
173;  Schimpf  v.  Sliter,  64  Hun,  463,  19  N.  Y.  Supp.  644;  Hurley  v.  New  York 
0.  &  H.  R.  R.  Co.  90  Hun,  1,  35  N.  Y.  Supp.  351;  Heath  v.  Glens  Falls,  S.  H. 
A  Ft  K  Street  R.  Co.  90  Hun,  560,  36  N.  Y.  Supp.  22,— holding  when  the  negli-^ 
gence  of  one  person  places  another  suddenly  in  a  position  of  peril,  failure  o£ 
such  person  to  exercise  the  best  judgment  cannot  be  considered  contributory 
negligence;  Pennsylvania  Co.  v.  McCaffrey,  139  Ind.  430,  29  L.RJL.  104,  38  N^ 
£.  67,  holding  same  where  section  man,  suddenly  seeing  train  backing  downr 
on  him\without  warning,  was  killed  in  attempt  to  get  hand  car  off  the  track; 
Louisville  R.  Co.  v.  Johnson,  131  Ky.  277,  20  L.R.A.(N.S.)  13,  116  S.  W.  207, 
holding  that  in  action  for  injury  in  jumping  off  car  in  anticipation  of  collision, 
expressions  of  bystanders  are  admissible  to  show  reasonable  prudence;  Anna 
v.  Missouri  P.  R.  Co.  96  Mo.  App.  643,  70  S.  W.  398,  on  the  degree  of  care  re- 
quired of  a  person  placed  in  a  dangerous  position;  Kleiber  v.  People's  R.  Co.. 
107  Mo.  240,  14  L.RwA.  613,  17  a  W.  946;  Bennett  v.  New  York  C.  &  H.  R.  R.. 
Co.  40  N.  Y.  S.  R.  948,  16  N.  Y.  Supp.  766;  Getman  v.  Delaware,  L.  &  W.  R.. 
Co.  162  N.  Y.  21,  66  N.  E.  663  (dissenting  opinion) ;  Bond  v.  New  York  C.  &, 
H.  R.  R.  Co.  69  Hun,  476,  23  N.  Y.  Supp.  460;  Miller  v.  New  York  C.  &  H.  R.. 
R.  Co.  81  Hun,  162,  -30  N.  Y.  Supp.  761;  Smith  v.  New  York  C.  &  H.  R.  R.  Co. 
4  App.  Div.  493,  38  N.  Y.  Supp.  666;  Boyoe  v.  Shawangunk,  40  App.  Div.  693^, 
58  N.  Y.  Supp.  26, — on  failure  of  injured  party  to  do  the  proper  and  safe  thing  in 
a  sudden  emergency  as  not  amounting  to  contributory  negligence;  Connell  v. 
Prescott,  20  Ont.  App.  Rep.  49;  Prescott  v.  Connell,  22  Can.  S.  C.  147;  Leonard 
v.  Joline,  61  Misc.  336,  113  N.  Y.  Supp.  682,--to  point  that  law  does  not  im- 
pose upon  person  placed  in  position  of  danger  by  negligence  of  another  exer- 
cise of  best  possible  judgment  upon  spur  of  moment. 

Cited  in  reference  note  in  32  A.  R.  796,  on  contributory  negligence  of  1ocq> 
motive  engineer  in  remaining  at  post.  '. 

Cited  in  notes  in  66  A.  D.  676,  on  error  of  judgment  in  trying  to  escape: 
imminent  danger  as  contributory  negligence  to  prevent  recovery;  88  A.  D.  274,, 
on  injury  in  attempting  to  escape  imminent  peril;  36  A.  S.  R.  847,  on  liabili^ 
for  acts  prompted  by  choice  between  dangerous  alternatives. 
—  Leaping  from  car  to  avoid  oolUslon  or  the  like.  ^* 

Cited  in  Smith  v.  St  Paul,  M.  &  M.  R.  Co.  30  Minn.  169,  14  N.  W.  797,  hold- 
ing it  not  negligent  where  person  jumped  from  train  on  its  leaving  the  track 
though  she  would  not  have  been  injured  if  she  had  remained  on  train. 

Cited  in  reference  note  in  37  A.  R.  387,  on  n^ligence  of  passenger  in  leaving 
train  while  in  motion  to  escape  danger. 

Cited  in  notes  in  42  A.  R.  391 ;  38  A.  R.  699, — on  attempting  to  leave  car  to 
avoid  accident  as  contributory  n^ligence;  38  L.R.A.  790,  on  negligence  in  get* 
ting  on  or  off  moving  street  car  to  avoid  danger. 
Contributory  negligence  as  being  for  Jnry. 

Cited  in  Robson  v.  Nassau  Electric  R.  Co.  80  App.  Div.  301,  80  N.  Y.  Supp» 
698;  Sohoenfeld  v.  Metropolitan  Street  R.  Co.  40  Misc.  201,  81  N.  Y.  Supp. 
644, — holding  question  of  contributory  negligence  one  for  jury  where  negligence 
of  defendant  made  instant  choice  on  part  of  plaintiff  seemingly  necessary; 
Hawley  v.  Northern  C.  R.  Co.  17  Hun,  115,  on  contributory  negligence  as  being 
a  question  ol  fact  for  the  jury. 

Cited  in  reference  note  in  2  A.  S.  R.  646,  on  negligence  as  question  of  faoi. 
for  jury. 
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Right  to  reooTer  for  injury  received  In  effort  to  avert  accident. 

Cited  in  Wall  v.  New  York  C.  A  H.  R.  R.  Co.  56  App.  Div.  699,  67  N.  Y. 
Supp.  519,  holding  plaintiff  though  n^ligent  in  getting  into  dangerous  posi- 
tion might  recover  for  injuries  received  in  endeavoring  to  escape  therefrom  de- 
fendant being  negligent  in  failing  to  use  effort  to  avoid  injuring  him;  Wood 
V.  New  York  C.  &  H.  R.  R.  Co.  83  App.  Div.  604,  82  N.  Y.  Supp.  160,  holding 
plaintiff  injured  in  effort  to  avert  accident  to  himself,  the  defendant  being 
guilty  of  negligence  might  recover  from  defendant  for  such  injury. 
Declarations  and  acts  of  strangers  as  part  of  res  gestae. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  400,  43  So.  318,  hold- 
ing exclamations  or  explanations  by  parent  inmiediately  after  injury  to  child 
admissible  as  part  of  the  res  gestae;  O'Rourke  v.  Citizens'  Street  R.  Co.  103 
Tenn.  124,  76  A.  S.  R.  639,  46  L.R.A.  614,  62  S.  W.  872,  holding  sudden  excla- 
mations and  remarks  of  by-standers  as  well  as  of  participants  admissible  as 
part  of  the  res  gestae  when  the  occurrence  producing  them  is  undergoing  judicial 
investigation;  Hemmingway  v.  Chicago,  M.  &  St.  P.  R.  Co.  72  Wis.  42,  7  A.  S. 
R.  823,  37  N.  W.  804,  holding  in  action  for  injury  by  train  evidence  of  what 
a  passenger  told  plaintiff  as  to  the  train  not  stopping  admissible  as  part  of  the 
res  gestae. 

Cited  in  reference  note  in  76  A.  S.  R.  649,  on  admissibility  as  res  geste  of 
conduct  and  exclamations  of  passengers  at  time  of  accident. 

Cited  in  notes  in  95  A.  D.  53,  defining  "res  gestae;"  95  A.  D.  60,  on  necessity 
that  acts  and  declarations  be  contemporaneous  with  principal  transaction  to 
be  admissible  as  part  of  res  gestae;  11  E.  R.  C.  240,  on  admissibility  of  facts 
collateral  to  the  issue. 

95  AM.  REP.  165,  SVANS  v.  UTIOA,  60  N.  Y.  166. 
Bncountering  known  danger  as  contributory  negligence. 

Cited  in  Kaiser  v.  Washburn,  55  App.  Div.  159,  66  N.  Y.  Supp.  764,  hold- 
ing proof  of  knowledge  on  part  of  plaintiff  of  dangerous  condition  of  a  chimney 
did  not  establbh  contributory  negligence  on  her  part;  Gulf,  C.  A  S.  F.  R.  Co. 
/.  Gasscamp,  69  Tex.  646,  7  S.  W.  227,  holding  fact  that  party  uses  a  bridge, 
though  he  had  reason  to  believe  that  it  was  unsafe  not  conclusive  of  contributory 
negligence  on  his  part,  his  business  necessarily  taking  him  across  it. 
—  Going  upon  icy  or  defective  walks. 

Cited  in  Mosheuvel  v.  District  of  Columbia,  191  U.  S.  247,  48  L.  ed.  170,  24 
Sup.  Ct.  Rep.  57;  Litchfield  v.  Anglim,  83  111.  App.  56;  McKenzie  v.  Northfield, 
30  Minn.  456,  16  N.  W.  264, — holding  knowledge  of  defective  condition  of  walk 
not  conclusive  evidence  of  contributory  negligence  on  part  of  party  going 
thereon  in  the  exercise  of  due  care;  Powers  v.  City  of  Chicago^  20  111.  App.  178: 
Blakeley  v.  Troy,  18  Hun,  167;  Darling  v.  New  York,  18  Hun,  340;  Pomfrey 
V.  Saratoga  Springs,  104  N.  Y.  459,  11  N.  E.  43  (affirming  34  Hun,  607),— 
holding  party  injured  by  falling  on  icy  side  walk,  with  notice  of  its  condition, 
not  per  se  guilty  of  contributory  negligence;  Hampson  v.  Taylor,  15  R.  I.  83, 
8  Atl.  331,  holding  court  rightly  refused  to  rule  that  plaintiff  was  guilty  of 
contributory  negligence  if  he  went  onto  the  defective  walk  with  knowledge  of  its 
condition;  Clayton  v.  Bro<^,  150  111.  97,  37  N.  E.  574;  Schaefler  y.  Sandudcy, 
S3  Ohio  St.  246,  31  A.  R.  533;  Jordan  v.  Seattle,  26  Wash.  61,  66  Pac.  114,— 
on  person  going  onto  sidewalk  with  knowledge  of  defects  therein  as  not  per 
te  guilty  of  n^ligence;  Darling  r.  New  York,  18  Hun,  340,  to  the  point  that 
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negligence  of  person  cannot  be  inferred  from  fact  that  he  went  upon  icy  place 
on  sidewalk. 

Cited  in  reference  notes  in  26  A.  R.  433,  on  municipality's  liability  for  in- 
juries caused  by  icy  sidewalk;  36  A.  R.  202,  on  contributory  negligence  of  one 
using  defective  sidewalk. 

Cited  in  notes  in  44  A.  R.  277,  on  contributory  negligence  of  one  traveling  in 
a  highway  he  knows  to  be  defective;  47  A.  R.  744,  on  contributory  negligence 
in  walking  over  dangerous  sidewalk;  21  L.R.A.  276,  on  contributory  n^ligence 
affecting  liability  of  municipal  corporation  for  ice  on  streets  or  sidewalks. 
—  As  Jnry  qaestion. 

Cited  in  Bullock  v.  New  York,  99  N.  Y.  654,  2  N.  E.  1;  Twogood  v.  New 
York,  102  N.  Y.  216,  6  N.  E.  276  (reversing  12  Daly,  220);  McPherson  v. 
Buffalo,  13  App.  Div.  502;  Schubert  v.  Cowles,  31  App.  Div.  418,  62  N.  Y.  Supp. 
649;  Richardson  v.  Syracuse,  41  App.  Div.  118,  58  N.  Y.  Supp.  487,— holding  it 
was  a  question  for  the  jury  whether  party,  injured  by  defect  in  sidewalk  of 
which  she  had  notice,  was  guilty  of  contributory  negligence. 
Care  required  of  party  going  into  dangerous  position. 

Cited  in  Walsh  v.  Buffalo,  17  App.  Div.  112,  44  N.  Y.  Supp.  942,  holding 
plaintiff,  injured  by  fallii^  on  icy  sidewalk,  was  exercising  the  degree  of  care 
exercised  by  persons  of  ordinary  prudence  which  was  sufficient  to  excuse  her 
from  contributory  negligence;  Thomas  v.  New  York,  28  Hun,  110;  O'Hara  v. 
Buffalo,  39  App.  Div.  443,  67  N.  Y.  Supp.  367, — on  degree  of  care  required  of 
traveler  in  the  street. 
Failure  -to  remove  ice  from  walks  as  negligence. 

Cited  in  Evers  v.  Hudson  River  Bridge  Co.  18  Hun,  144,  holding  defendant 
not  negligent  in  removing  ice  which  caused  injury  to  plaintiff,  it  having  been 
formed  but  a  very  short  time. 
Duty  of  maniclpal  corporation  in  care  of  streets  and  sidewalks. 

Cited  in  Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  459,  11  N.  E.  43  (affirming 
34  Hun,  607),  holding  city  guilty  of  negligence  in  allowing  snow  and  ice  to 
accumulate  on  sidewalk  for  a  long  continued  period  of  time;  Kinney  v.  Troy, 
38  Hun,  286  (dissenting  opinion),  on  city  as  n^ligent  in  allowing  snow  and  ice 
to  accumulate  on  sidewalk;  Bartley  v.  New  York,  102  App.  Div.  23,  92  N.  Y. 
Supp.  82,  on  duty  of  city  to  maintain  sidewalks  in  reasonably  safe  condition. 

Cited  in  notes  in  6  L.R.A.  254,  on  duty  of  municipal  corporations  to  keep 
streets  and  sidewalks  in  safe  condition;  21  L.R.A.  266,  on  liability  of  municipal 
corporation  for  ice  on  streets  or  sidewalks  in  case  of  negligence. 

25  AM.  REP.  168,  ARBJBIili  v.  COMMERCE  INS.  CO.  60  N.  T.  101. 
Constraction  of  words,  ^'contiguous,  and  adjoining.*' 

Cited  in  Olson  v.  St.  Paul,  F.  &  M.  Ins.  Co.  35  Minn.  432,  69  A.  R.  333,  29 
N.  W.  125,  holding  a  building  erected  twenty-five  feet  from  insured  dwelling 
house  not  contiguous  thereto;  State  v.  Downs,  69  N.  H.  320,  holding  indictment 
charging  defendant  with  attempting  to  burn  out  building  adjoining  a  dwelling- 
house  not  supported  by  evidence  that  it  was  near  but  not  in  contact  with  the 
dwelling  house;  Atwater  v.  Canandaigua,  56  Hun,  293,  9  N.  Y.  Supp.  667  (dis- 
senting opinion),  on  property  as  being  contiguous  to  other  property. 
Waiver  of  forfeiture  by  insurance  agent. 

Cited  in  note  in  10  L.R.A.(N.S.)  1067,  on  power  of  agents  to  bind  insurer  by 
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oral  waiTer  or  estoppel  in  pais  as  to  forfeitures  ooeurring  after  issuance  ot 
policy  and  before  loss,  under  policies  requiring  consent  to  be  in  writing. 

25  AM.  REP.    171,  EPPENDORF  v.  BROOKIjYN  CITY,  ETC.   R.  CO. 

60  N.  T.  105. 
What  oonaUtntes  contributory  negligence. 

Cited  in  Hutchinson  v.  St.  Paul,  M.  &  M.  R.  Co.  32  Minn.  398,  21  N.  W.  212, 
holding  woman  observing  due  care  in  driving  upon  Hiilroad  crossing,  entitled  to 
expect  like  care  from  servants  of  railroad. 

Cited  in  reference  notes  in  26  A.  R.  272;   2  A.  8.  R.  546,— on  negligence 
ad  question  of  fact  for  jury. 
~Of  passenger  generally. 

Cited  in  Citixens'  Street  R.  Co.  v.  Jolly,  161  Ind.  80,  67  N.  E.  935,  holding 
it  not  negligence  per  se,  to  mount  step  of  rear  platform  of  car  so  over- 
crowded that  advance  is  impossible;  Dahlberg  v.  Minneapolis  Street  R.  Co. 
32  Minn.  404,  50  A.  R.  585,  21  N.  W.  545,  holding  it  not  negligence  per  se  for 
passenger  taking  seat  in  street  car  to  rest  hand  partially  on  outside  of  window. 

Cited  in  note  in  38  L.RJV..  787,  on  how  far  negligence  in  getting  on  or  off  street 
cars  is  a  question  of  law. 
*  Getting  on  moving  car. 

Cited  in  Cicero  k  P.  Street  R.  Co.  v.  Meixner,  160  111.  325,  31  L.R.A.  331,  43  N. 
IB.  823;  Sahlgaard  v.  St  Paul  City  R.  Co.  48  Minn.  232,  51  N.  W.  Ill;  Morrison 
V.  Broadway  &  S.  A.  R.  Co.  130  N.  Y.  166,  29  N.  E.  105,  affirming  28  N.  Y. 
S.  R.  498,  8  N.  Y.  Supp.  436) ;  Clinton  v.  Brooklyn  HeighU  R.  Co.  91  App.  Div. 
374,  86  N.  Y.  Supp.  932;  Berry  v.  Utica  Belt  Line  Street  R.  Co.  76  App.  Div. 
490,  78  N.  Y.  Supp.  542;  Lobsenz  v.  Metropolitan  Street  R.  Co.  72  App.  Div.  181, 
76  N.  Y.  Supp.  411;  Sexton  v.  MetropoliUn  Street  R.  Co.  40  App.  Div.  26, 
57  N.  Y.  Supp.  577;  Wallace  v.  Third  Ave.  R.  Co.  36  App.  Div.  57,  55  N.  Y. 
Supp.  132, — holding  attempt  to  board  moving  street  car  after  motorman  applies 
brake  on  signal,  not  negligence,  as  matter  of  law;  Finkeldey  v.  Omnibus  Cable 
Co.  114  Cal.  28,  45  Pac.  996;  Gilbert  v.  Third  Ave.  R.  Co.  22  Jones  &  S.  270; 
Valentine  v.  Broadway  &  S.  A.  R.  Co.  14  Daly,  540,  4  N.  Y.  Supp.  481;  Seitz 
V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  16  Daly,  264,  10  N.  Y.  Supp.  1;  Butler  ▼.  Glens 
Falls,  etc.,  St.  R.  R.  Co.  17  N.  Y.  S.  R.  565,  2  N.  Y.  Supp.  72;  Moylan  v.  Second 
Ave.  R.  Co.  35  N.  Y.  S.  R.  644,  13  N.  Y.  Supp.  494,— holding  for  jury,  negligence 
of  passenger  attempting  to  board  horse  car,  after  driver  has  slowed  down  on  sig- 
nal; North  Chicago  Street  R.  Co.  v.  Williams,  140  111.  275,  29  N.  £.  672,  holding 
it  not  negligence  per  se  to  board  horse  car  while  in  motion;  Hunter  v.  Coopers- 
town  &  S.  Valley  R.  Co.  112  N.  Y.  371,  8  A.  S.  R.  752,  2  LJEUL.  832,  19  N.  E. 
820  (dissenting  opinion),  majority  holding  attempt  to  board  train  moving 
four  to  six  miles  per  hour,  negligence  as  matter  of  law;  Kellegher  v.  Forty- 
Seoond  Street,  M.  &  S.  N.  Ave.  R.  Co.  171  N.  Y.  309,  63  N.  E.  1096,  holding  negli- 
gence of  passenger  injured  by  starting  of  car,  while  in  act  of  mounting,  a  question 
for  the  jury;  Berry  v.  Utica  Belt  Line  Street  R.  Co.  181  N.  Y.  198,  73  N.  E.  970, 
holding  party  guilty  of  negligence  in  attempting  to  board  a  moving  car  near  an  ob- 
struction in  street,  of  which  he  has  notice;  Johanns  v.  National  Acci.  Soc  16 
App.  Div.  104,  45  N.  Y.  Supp.  117,  holding  negligence  of  passenger  attempting  to 
mount  front  platform  of  a  slowly  moving  electric  car  a  question  for  jury;  Mc- 
Swyny  v.  Broadway  &  S.  Ave.  R.  Co.  4  Silv.  Sup.  Ct.  495,  7  N.  Y.  Supp.  456,  27  N. 
Y.  S.  R.  365,  holding  it  not  negligence  as  matter  of  law,  to  board  street  car  mov- 
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ing  at  low  rate  of  speed;  Garvey  v.  Rhode  Island  Co.  26  R.  I.  80,  68  Atl.  456,  on 
it  not  being  negligence  per  se  for  person  to  attempt  to  board  a  moving  car. 

Cited  in  notes  in  37  A.  R.  386;  49  A.  R.  764, — on  boarding  moving  street 
car  as  negligence. 

Distinguished  in  Kriedermacher  v.  Union  R.  Co.  69  Misc.  410,  110  N.  Y. 
Supp.  1113,  holding  plaintiff  guilty  of  such  negligence  on  attempting  to  board  a 
moving  car,  that  he  could  not  recover;  there  being  no  negligence  on  the  part 
of  conductor  or  motorman;  Woo  Dan  v.  Seattle  Electric  R.  etc.  Co.  5  Wash.  466, 
32  Pac.  103,  holding  attempt  to  board  electric  street  car  moving  at  ordinary 
rate  of  speeed,  negligence. 
^Getting  off  moving  car. 

Cited  in  Chicago  City  R.  Co.  v.  Lunberg,  124  IlL  App.  144,  holding  plaintiff 
per  se  guilty  of  contributory  negligence  in  stepping  from  a  moving  car  at  a 
point  where  he  knew  it  was  dangerous  to  do  so;  Obee  v.  Crescent  City  R.  Co. 
44  La.  Ann.  1069,  32  A.  S.  R.  366,  11  So.  818;  Schacherl  v.  St.  Paul  City  R.  Co. 
42  Minn.  42,  43  N.  W.  837;  Brown  v.  Seattle  City  R.  Co.  16  Wash.  466,  47 
Pac  890, — holding  it  not  negligence  per  se  for  passenger  to  alignt  from  street- 
car while  in  motion;  Munroe  v.  Third  Ave.  R.  Co.  18  Jones  &  S.  114,  holding 
negligence  of  passenger  dismounting  from  car  slowing  down  on  signal,  question 
for  jury;  Watkins  v.  Birmingham  R.  &  Electric  Co.  120  Ala.  147,  43  L.R.A.  297, 
24  So.  392,  holding  it  not  negligence  per  se  to  go  to  lower  step  of  rear  platform, 
as  train  slows  up  at  stopping  place;  Van  Ostran  v.  New  York  C.  &  H.  R.  R.  Co. 
36  Hun,  690,  holding  question  of  passenger's  negligence  in  alighting  from  slowly 
moving  train,  for  jury;  Schultz  v.  Second  Ave.  A.  Co.  12  App.  Div.  445,  42 
N.  Y.  Supp.  710,  as  to  negligence  of  passenger,  where  car  starts  while  she  is 
attempting  to  alight. 

Distinguished  in   Saffer  v.   Dry   Dock,   E.   B.   &  B.   R.   Co.  2   Silv.   Sup.   Ct. 
343,  6  N.  Y.  Supp.  700,  24  N.  Y.  S.  R.  212,  holding  that  passenger  voluntarily 
jumping  off  car  in  rapid  motion  negligent. 
—  Of  employee. 

Cited  in  Hawley  v.  Northern  C.  R.  Co.  17  Hun,  116,  affirmed  in  82  N.  Y. 
370,  holding  engineer  not  knowing  particular  defect  causing  accident,  not  negli- 
gent per  se  in  using  known  poor  track  under  protest;  Atchison,  T.  &  S.  F.  R. 
Co.  ▼.  McCandliss,  33  Kan.  366,  6  Pac.  687,  holding  employee's  walking  along 
top  of  train  of  flat  cars  while  in  motion,  not  negligence  per  se. 
What  constitutes  negligence  of  carrier. 

Cited  in  Chicago,  B.  &  I.  R.  Co.  v.  Landauer,  36  Neb.  642.  64  N.  W.  976 
(dissenting  opinion),  holding  starting  of  train  after  reasonable  time  for  pas% 
senger  to  alight,  and  without  notice  of  others,  not  negligence  per  se;  Southern 
Kansas  R.  Co.  v.  Sanford,  45  Kan.  372,  11  L.R.A.  432,  25  Pac  891,— holding  it 
not  negligence  or  wantonness  per  se  to  eject  trespasser  from  slowly  moving  train. 
Cited  in  reference  note  in  24  A.  S.  R.  764,  on  negligence  of  street  car  driver 
in  jerking  cars  while  passenger  is  getting  on. 
EMdenoe  of  previoas  acts  of  party  in  fault. 

Cited  in  Louisville  &  N.  R.  Co.  v.  McClish,  63  C.  C.  A.  60,  116  Fed.  268,  hold- 
ing  inadmissible  in  action  for  death  from  being  run  over  by  train,  evidence  of 
habit  of  deceased  to  jump  on  moving  trains;  Dalton  v.  Chicago,  R.  I.  &  P.  R. 
Co.  114  Iowa,  267,  86  N.  W.  272,  holding  inadmissible,  in  action  for  running 
over  person  driving  across  track,  evidence  that  deceased  was  often  seen  asleep 
while  driving;  Parson  v.  Syracuse,  B.  &  N.  Y.  R.  Co.  133  App.  Div.  461,  117 
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N.  Y.  Supp.  1058,  holding  that  in  action  for  death  from  negligence  evidence  of 
specific  instances  of  care  on  part  of  decedent  prior  to  accident  are  inadmissible. 
Distinguished  in  Kennon  y.  Gilmer,  5  Mont.  257,  51  A.  R.  45,  5  Pac.  847,  hold- 
ing admissible,  in  action  for  injury  from  use  of  vicious  horse,  evidence  of 
vicious  acts  before  and  since  accidents 

25  AM.  REP.   178,  DEVLIN  v.  DEVLIN,  60  N.  Y.  211. 
Surname  as  trademark. 

Cited  in  Amheim  v.  Amheim,  28  Misc.  399,  59  N.  Y.  Supp.  948,  holding  de- 
fendant would  be  enjoined  from  the  use  of  her  surname  as  a  trademark  in  business 
where  used  in  such  a  manner  as  to  deceive  the  public  and  divert  trade  from  plain- 
tiff of  same  name  who  has  built  up  large  business  under  it;  Soott  Stamp  &  Coin 
Co.  V.  J.  W.  Scott  Co.  26  Jones  ft  S.  379,  16  N.  Y.  Supp.  325,  holding  defendant's 
use  of  his  own  name  was  not  such  a  use  as  infringed  name  of  plaintiff;  William 
Rogers  Mfg.  Co.  v.  Rogers  &  S.  Mfg.  Co.  11  Fed.  495;  Caswell  v.  Hazard,  121  N.  Y. 
484,  18  A.  S.  R.  833,  24  N.  E.  707;  Hildreth  v.  McCaul,  70  App.  Div.  162,  74  N. 
Y.  Supp,  1072, — on  the  right  of  an  individual  to  use  his  name  in  connection  with 
his  business. 

Right  to  the  exclusive  use  of  a  business  name. 

Cited  in  Church  v.  Kresner,  26  App.  Div.  349,  49  N.  Y.  Supp.  742,  holding 
person  establishing  a  business  under  name  not  her  own  might  enjoin  defendant 
from  making  use  of  same  name  in  his  business  of  the  same  kind  it  not  being 
his  name. 

Cited  in  notes  in  38  A.  R.  82,  on  right  to  enjoin  use  of  name  as  applied  to 
article  of  sale,  which  is  same  as  applied  to  plaintiff's  goods;  1  L.R.A.  45,  on 
right  to  use  name  as  trademark  when  names  of  persons  are  similar;  15  L.R.A. 
(N.S.)  628,  on  relief  against  infringement  of  tradename  not  used  in  con- 
nection with  manufactured  article. 
Imitation  of  trademark  amounting  to  an  Infringement. 

Cited  in  Rogers  v.  Rogers,  53  Conn.  121,  55  A.  R.  78,  1  Atl.  807,  holding  the 
plaintiff's  use  of  ''Rogers  &  Bros.  A.  1"  was  infringed  by  defendant  in  using 
**C.  Rogers  A  Bros.  A.  1 ;"  Priestley  v.  Adams,  59  Hun,  380,  13  N.  Y.  Supp.  41, 
holding  plaintiff  manufacturing  class  of  goods  known  as  ''Priestley's  Silk 
Warf  Henrietta"  might  restrain  defendants  from  marking  their  goods  of  similar 
class  "Priestleys  Henriettas;"  New  York  Cab  Co.  v.  Mooney,  16  Abb.  N.  C. 
152,  restraining  defendant  from  using  a  similar  device  to  that  used  by  plaintiff 
in  the  designation  of  its  cabs,  where  plaintiff's  were  injured  by  the  imitation. 
Violation  of  Injunction  as  contempt. 

Cited  in  reference  note  in  76  A.  S.  R.  736,  on  violation  of  an  injunction  as 
contempt. 

25  AM.  REP.  175,  WESTERN  TRANSP.  CO.  v.  HOYT,  60  N.  Y.  180. 
Delivery  as  essential  to  right  to  recover  freight  charges. 

Cited  in  New  York  C.  &  H.  R.  R.  Co.  v.  Standard  Oil  Co.  87  N.  Y.  486  (af- 
firming 20  Hun,  39 ) ,  holding  under  a  contract  for  the  transportation  of  freight  to 
be  paid  on  delivery,  no  recovery  could  be  had  for  the  freight  the  property  being 
destroyed  before  actual  delivery;  Sherman  v.  Inman  S.  S.  Co.  26  Hun,  107, 
holding  plaintiff  paying  freight  charges  in  advance  might  recover  them  when  the 
goods  were  never  delivered;  Bates  v.  White,  13  N.  Y.  S.  R.  602,  on  carrier 
as  entitled  to  no  part  of  freight  charges  until  an  actual  delivery  of  the  cargo. 
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Cited  in  note  in  12  E.  R.  C.  367,  on  right  to  freight  where  vessel  is  \inable 
to  complete  voyage. 

«—  Pro  rata  charges  for  portion  of  route. 

Cited  in  Braithwaite  v.  Aikin,  1  N.  D.  455,  48  N.  W.  354,  holding  on  inter- 
ruption of  voyage  there  being  no  time  of  delivery  specified,  carrier  might  recover 
full  freight  when  consignee  forcibly  takes  goods  from  his  possession;  Elnight 
V.  Providence  k  W.  R.  Co.  13  R.  I.  572,  43  A.  R.  46,  holding  consignees  of 
;goods  received  in  a  damaged  condition  could  not  recover  damages  against  final 
•carrier's  bill  for  freight  charges  it  having  paid  charges  of  connecting  carriers. 

Cited  in  notes  in  60  A.  D.  164,  on  freight  pro  rata  itineris;  72  A.  D. 
:243,  on  lien  of  connecting  carrier. 

25  AM.  RSP.    181,  RBAIi  BSTATB  TRUST  GO.  v.  KBEGH,   69  N.  Y. 

248. 

Mttect  of  usury  on  collateral  agreements  or  rights. 

Cited  in  Uaderhill  v.  Crennan,  25  Hun,  569,  on  validity  of  claim  as  affected 
t)y  being  embraced  in  an  usurious  security. 

Distinguished  in  Perkins  v.  Hall,  105  N.  Y.  539,  12  N.  E.  48,  holding  no  equit- 
able right  of  subrogation  exists,  if  to  establish  the  right,  it  is  necessary  to  re- 
sort to  an  usurious  contract  or  security. 

—  Usurious  agreements  to  extend  principal  obligation. 

Cited  in  Van  Reil  v.  Fordney,  79  Ala.  76,  holding  a  valid  contract  is  not  af- 
fected by  subsequent  agreement  to  pay  illegal  interest  in  consideration  of  for- 
bearance for  an  indefinite  time;  Lyon  v.  Simpson,  12  Daly,  56,  1  N.  Y.  City 
Ct.  Rep.  Supp.  25,  holding  usury  taken  subsequent  to  time  of  making  a  loan  for 
an  extension  of  the  loan  cannot  invalidate  the  original  security;  Froese  v.  Pro- 
snitz,  34  N.  Y.  S.  R.  9,  holding  original  debt  not  infected  by  usurious  extension; 
Froude  v.  Bishop,  25  App.  Div.  514,  49  N.  Y.  Supp.  955,  on  estoppel  of  holder 
of  note  to  plead  usury  where  there  was  an  executed  usurious  agreement  for  ex- 
tension of  time  of  payment  of  the  note  after  its  maturity  without  consent  of 
sureties. 
Validity  of  usurious  agreement  for  extension. 

Cited  in  Church  v.  Maloy,  70  N.  Y.  63,  denying  validity  of  usurious  agreement 
for  extension  of  time  of  payment  of  bond  and  mortgage ;  Denick  v.  Hubbard,  27 
Hun,  347,  holding  agreement  to  extend  time  of  payment  of  a  debt  in  consider- 
ation of  payment  of  usurious  bonus  is  void,  and  does  not  discharge  the  debtor's 
sureties. 

IVhat  constitutes  usury. 

'    Cited  in  Smith  v.  Hathom,  25  Hun,  159,  on  necessity  that  agreement  to  pay 
illegal  rate  of  interest  should  be  part  of  the  contract. 
Application  of  usurious  Interest  or  payment  to  payment  of  the  debt. 

Cited  in  Wilson  v.  Selbie,  7  S.  D.  494,  64  N.  W.  537,  holding  person  paying 
tisurious  interest  may  have  the  excess  paid  over  the  legal  rate  applied  towards 
payment  of  his  debt;  Burhans  v.  Burhans,  16  N.  Y.  S.  R.  520,  1  N.  Y.  Supp. 
37,  holding  a  bonus  in  excess  of  legal  rate  of  interest,  paid  for  extension  of  a 
mortgage,  is  usurious  and  should  be  applied  towards  satisfaction  of  the  mort- 
gage. 

Cited  in  note  in  21  L.R.A.  323,  on  set-off  for  usury  on  mortgage  foreclosure. 
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25  AM.  KBP.    182,   DILUSBER  t.   HOBIE:  L.  INS.   CO.   69  N.  T.   256, 

liater  appeal  In  87  N.  T.  79. 
Admissibility  of  declarations  of  insured  as  to  health  or  insurability  in 

actions  on  life  insurance  policies. 

Cited  in  Doty  v.  New  York  SUte  Mut.  Ben.  Aaso.  6  Silv.  Sup.  Ct.  681,  29 
N.  Y.  S.  R.  896,  9  N.  Y.  Supp.  42,  admitting  declarations  of  insured  to  prove 
that  he  knew  he  had  the  diseases  which  he  denied  in  his  application;  McGinley  v. 
United  States  L.  Ins.  Co.  8  Daly,  390,  cites  the  cases  as  being  in  4  N.  Y.  Week. 
Dig.  647;  McGinley  v.  United  States  L.  Ins.  Co.  8  Daly,  390, — ^holding  declar- 
ations by  assured. as  to  his  health,  made  after  issuance  of  policy  upon  his  life 
in  his  wife's  favor,  are  not  competent  to  affect  her  rights;  Supreme  Lodge, 
K.  H.  V.  Wollschlager,  22  Colo.  213,  44  Pac.  598,  holding  declarations  of  as- 
sured as  to  his  age  made  before  his  application  for  insurance  on  his  life,  for 
wife's  benefit,  are  inadmissible  in  action  by  wife  on  the  policy  to  disprove  rep- 
resentations as  to  his  age  contained  in  application;  Kipp  v.  Metropolitan  L. 
Ins.  Co.  41  App.  Div.  298,  58  N.  Y.  Supp.  494,  on  admissibility  of  statements  of 
insured  that  she  was  suffering  from  asthma  and  heart  trouble,  and  was.  being 
treated  therefor  by  a  physician,  to  show  that  she  was  suffering  from  heart  dis- 
ease; Mutual  L.  Ins.  Co.  v.  Selby,  19  C.  C.  A.  331,  44  U.  S.  App.  282,  72  Fed. 
980,  holding  affidavits  of  insured's  neighbors  in  support  of  his  application  for 
a  pension  are  inadmissible  in  action  on  a  policy  later  applied  for  and  obtained 
where  insured  himself  did  not  procure  the  affidavits,  or  knew  their  contents. 

Cited  in  reference  note  in  38  A.  R.  673,  on  competency  of  insured's  declaration 
prior  to  date  of  policy  to  show  fraudulent  statement  in  application. 

Cited  in  notes  in  95  A.  D.  68,  on  admissibility  of  exclamations  of  pain  and  dec- 
larations respecting  injuries;  34  A.  R.  448;  27  A.  R.  328, — on  admissibility 
of  declarations  of  insured;  11  L.R.A.(N.S.)  95,  on  admissions  or  statements  by 
assured  outside  of  application  as  evidence  against  beneficiary. 

Distinguished  in  Gratton  v.  Metropolitan  L.  Ins.  Co.  92  N.  Y.  274,  44  A.  R. 
372,  holding  letters  by  insured  while  inadmissible  on  offer  by  his  personal  rep- 
resentative may  be  put  in  by  insurer  to  prove  knowledge  of  falsity  but  must 
be  read  as  a  whole;  Finn  v.  Prudential  Ins.  Co.  98  App.  Div.  588,  90  N.  Y. 
Supp.  697,  holding  declarations  of  decedent  are  competent  against  her  executor 
in  action  on  life  insurance  policy,  to  prove  falsity  of  a  warranty,  in  the  ap- 
plication, to  effect  that  the  testator  was  then  in  good  health  and  was  not  suf- 
fering from  cancer. 
What  consUtntes  warranties  in  life  insurance. 

Cited  in  Ames  v.  Manhattan  L.  Ins.  Co.  40  App.  Div.  465,  58  N.  Y.  Supp.  244, 
holding  provision  in  application  for  insurance  by  which  the  applicant  warranted 
his  answer  therein  to  be  ''full,  complete  and  true  in  every  particular"  does 
not  operate  as  a  warranty  of  those  answers  which  upon  their  face  merely  im- 
port honest  representations,  made  to  best  of  applicant's  knowledge  and  belief; 
Jennings  v.  Supreme  Council,  L.  A.  Ben.  Asso.  81  App.  Div.  76,  81  N.  Y.  Supp. 
90,  holding  a  warranty  does  not  depend  upon  intention  of  person  making  it; 
Billings  Y.  Metropolitan  L.  Ins.  Co.  70  Vt  477,  41  Atl.  516,  holding  in  poUcy 
providing  that  answers  of  applicant  shall  be  warranties,  the  omission  to  answer 
a  question  is  not  a  warranty  that  there  is  nothing  to  snswer,  nor,  is  a  partial 
answer  a  warranty  beyond  what  is  stated;  Th<»nas  t.  Fame  Ins.  Co.  108  DL 
91    (dissenting  opinion),  on  same  point. 
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Cited  in  note  in  11  L.R.A.  084,  as  to  when  statements  may  be  regarded  as  rep- 
resentations although  expressly  denominated  in  policy  as  warranties. 
—  Statements  as  to  Illness  and  medical  treatment. 

Cited  in  Smith  v.  Bankers'  Life  Asso.  123  111.  App.  302,  holding  the  giving  of 
name  and  address  of  one  physician  to  the  question,  "Name  and  residence  of 
such  physician?"  is  sufficient,  although  applicant  may  have  consulted  others; 
Genung  v.  Metropolitan  L.  Ins.  Co.  60  App.  Div.  424,  69  N.  Y.  Supp.  1041, 
holding  fact  that  insured  had  been  treated  by  physician  for  slight  indisposi- 
tions at  time  subsequent  to  time  he  stated  he  was  last  under  physician's  care, 
does  not  constitute  breach  of  warranty;  Reppond  v.  National  L.  Ins.  Co.  100 
Tex.  619,  11  L.R.A.(N.S.)  981,  101  S.  W.  786,  holding  applicants'  "warranty" 
that  his  statements  were  "full,  complete  and  true  and  without  suppression  of 
any  fact  tending  to  influence  the  insurer  in  issuing  the  policy"  does  not  invali- 
date policy  by  his  omission  to  name  one  ot  the  doctors  who  prescribed  for  him 
in  answer  to  question  calling  for  names  of  physicians  who  had  so  prescribed. 
Construction  of  insurance  policies  prepared  by  Insurer. 

Cited  in  Halpin  v.  Insurance  Co.  120  N.  Y.  73,  8  L.R.A.  79,  23  N.  E.  989,  hold- 
ing  where  claim  of  forfeiture  is  based  upon  clause  in  fire  insurance  policy  which 
is  capable  of  two  constructions  one  of  which  will  support,  and  the  other  de- 
feat the  principal  obligation,  it  should  be  construed  most  favorably  to  the 
insured;  Wright  v.  Knights  of  the  Macabees,  48  Misc.  558,  95  N.  Y.  Supp. 
990,  on  construction  of  such  policy  as  insurer  had  reason  to  believe  the  insured 
would  understand  it;  Bracher  v.  Equitable  Life  Assur.  Soc.  42  Misc.  290,  86 
N.  Y.  Supp.  557,  on  same  point;  Kratzenstein  v.  Western  Assur.  Co.  116  N. 
Y.  64,  5  L.R.A.  799,  22  N.  E.  221 ;  Traders'  Ins.  Co.  v.  Dobbins,  114  Tenn.  227, 
86  S.  W.  383, — upholding  rule  that  policy  of  doubtful  construction  will  be 
resolved  against  the  insurer;  Manna  v.  National  Secur.  Life  &  Acci.  Co.  32 
N.  Y.  S.  R.  347,  construing  provisions  as  to  effect  of  nonpayment  in  favor  of 
assured. 
Competency  of  testimony  of  physician  as  to  condition  of  patient. 

Cited  in  Merchants'  Life  Asso.  v.  Yoakum,  39  C.  C.  A.  56,  98  Fed.  251,  on 
competency  of  such  testimony;  Colorado  Fuel  &  Iron  Co.  v.  Cummings,  8  Colo. 
App.  541,  46  Pac.  875;  Masonic  Mut.  Ben.  Asso.  v.  Beck,  77  Ind.  203,  40  A. 
R.  295, — denying  admissibility  of  what  physician  learned  of  his  patients'  ail- 
ments, either  by  examination  and  observation  or  by  oral  communication;  Gart- 
eide  v.  Connecticut  Mut.  L.  Ins.  Co.  76  Mo.  446,  43  A.  R.  765;  Cahen  v.  Conti- 
nental L.  Ins.  Co.  69  N.  Y.  300, — ^holding  physician's  testimony  of  what  he 
observed  inadmissible;  Grattan  v  Metropolitan  L.  Ins.  Co.  80  N.  Y.  281,  36 
A.  R.  617,  holding  statute  prohibiting  physician  from  disclosing  any  informa- 
tion acquired  in  attending  patient  includes  information  received  through  sense 
of  sight  as  well  as  that  communicated  through  the  ear;  Staunton  v.  Parker, 
19  Hun,  65,  on  the  right  to  exclude  testimony  of  secrets  disclosed  by  patient 
to  his  physician  as  surviving  to  patients'  representatives  after  his  decease. 

Cited  in  notes  in  17  A.  S.  R.  566,  on  when  testimony  of  physician  will  be 
received;  18  L.R.A.(N.S.)  366,  on  what  constitutes  a  consultation  with  or 
attendance  by  physician   within  meaning  of  application  for  life  insurance. 

Distinguished  in  Pierson  v.  People,  18  Hun,  239,  holding  in  trial  for  murder 
by  poisoning,  a  physician  who  attended  the  victim  in  his  professional  capa- 
city after  the  poisoning  may  testify  as  to  what  he  learned  concerning  his  con- 
dition while  attending  him;  Smith  v.  Roper  Lumber  Co.  147  N.  C.  62,  125  A. 
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S.  R.  535,  60  S.  E.  717,  sustaining  admissibility  of  such  testimony  obtained 
by  the  physician  while  attending  the  patient   in  a   professional  capacity,  but 
which  was  not  necessary  to  enable  him  to  prescribe  or  given  for  that  purpose. 
Admissibility  of  communications   made   in   professional   confidence. 

Cited  in  Pearsall  v.  Elmer,  5  Redf.  181,  denying  admissibility  of  testimony 
of  an  attorney  as  to  conversation  had  between  him  and  decedent,  relating  to> 
the  preparation  by  him,  for  decedent,  of  a  codicil  not  executed,  subsequently 
to  execution  of  instrument  propounded  as  a  codicil  to  will. 

Cited  in  note  in  33  A.  R.  438,  on  exclusion  of  evidence  obtained  by  physi- 
cian in  professional  capacity. 

Omission  or  concealment  of   facts   as   fraud  on  insurer  or  breach  of 
warranty. 

Cited  in  Triple  Link  Mut.  Indemnity  Asso.  v.  Froebe,  90  111.  App.  299,  hold- 
ing fraud  may  be  predicated  upon  suppression  of  the  truth  but  a  breach  of 
warranty  must  be  based  upon  the  affirmation  of  something  not  true;  Penn 
Mut.  L.  Ins.  Co.  V.  Wiler,  100  Ind.  92,  60  A.  R.  769,  holding  if  applicant's 
answer  to  an  interrogatory  be  in  itself  true,  and  there  is  no  intentional  omis- 
sion, or  fraud  on  his  part,  such  answer  should  not  avoid  the  policy;  Mowry  v. 
World  Mut.  L.  Ins.  Co.  7  Daly,  321,  holding  where  answer  of  insured  to  ques- 
tion in  application  "occupation!  Please  state  definitely,"  was  "manf'g,"  a 
breach  of  warranty  was  not  shown  by  proof  that  insured,  at  the  time,  was 
keeping  a  billiard  saloon,  though  he  had  been  a  manufacturer  of  soda  water, 
and    was    about    to    resume    that    business;     Tooker    v.    Security    Trust    Co. 

26  App.  Div.  372,  49  N.  Y.  Supp.  814,  holding  insured's  failure  to  embody  in 
health  certificate,  accompanying  application  for  insurance  that  he  had  been 
treated  by  physician  for  trivial  sore  on  his  head,  is  not  breach  of  warranty 
contained  in  the  application  in  technically  untrue  answer  to  question  as  to 
who  was  the  last  physician  consulted  by  the  insured;  Davis  v.  Supreme  Lodge, 
K.  H.  35  App.  Div.  354,  54  N.  Y.  Supp.  1023,  holding  falsity  of  statement  of 
insured  that  neither  of  his  parents  nor  any  of  his  grandparents  nor  their  de- 
scendants, so  far  as  known,  had  died  of  consumption,  is  not  a  breach  of  war- 
ranty, unless  insured  knew  to  the  contrary;  Robinson  v.  Supreme  Command- 
ery,  U.  O.  G.  C.  77  App.  Div.  215,  79  N.  Y.  Supp.  13,  holding  if  insured  in 
application  answered  question  as  to  other  insurance  "in  what  company?**  by 
stating  only  one  company  where  he  was  insured  in  two,  and  intentionally  con- 
cealed fact  of  his  insurance  in  the  other  company,  such  concealment  does  not 
constitute  breach  of  warranty;  Perrin  v.  Prudential  Ins.  Co.  30  Misc.  608,  62 
N.  Y.  Supp.  720,  holding  where  insured  answers  question  in  application  for 
insurance  relating  to  his  occupation  by  words,  "storekeeper,  dry-goods,'*  the 
fact  that  he  failed  to  state  that  he  was  employed,  from  time  to  time,  as  a  glass 
polisher,  does  not  preclude  a  recovery  on  the  policy;  Robinson  v.  Supreme  Com- 
mandery,  U.  O.  G.  C.  38  Misc.  97,  77  N.  Y.  Supp.  Ill,  holding  where  applicant, 
in  answer  to  question  as  to  what  amount  of  insurance  there  was  on  his  life 
in  other  companies,  states  an  existing  insurance  but  omits  to  state  another 
small  one,  there  is  no  breach  of  warranty. 

Cited  in  reference  note  in  8  A.  S.  R.  902,  on  effect  of  failure  of  applicant  for 
life  insurance  to  state  all  the  sickness  he  had  had  in  a  certain  period. 

Distinguished  in  Hanrahan  v.  Metropolitan  L.  Ins.  Co.  72  N.  J.  L.  504,  63 
Atl.  280,  holding  if  statement  in  application   for  insurance   warranted  to  be 
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true,  18  false  as  far  as  it  goes,  but  fails  to  answer  the  whole  inquiry,  there 
is  a  breach  of  warranty. 

Disapproved  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics*  Sav.  Bank  &  T.  Co.  38 
L,R.A.  33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  Fed.  413,  holding  it  is  not  a 
true  answer  to  question  whether  applicant  has  insurance  "in  this  or  any  other 
company"  if  applicant  names  some  and  omits  other  companies  in  which  he  is 
insured. 

Construction  of  warranties  and  conditions  in  insurance  policies. 

Cited  in  Hale  v.  Life  Indemnity  &  Invest.  Co.  65  Minn.  648,  68  N.  W.  182, 
holding  warranty  of  assured  of  truth  of  his  answers  made  in  application  for 
insurance  cannot  be  extended  beyond  his  answers  as  actually  given;  Miller  v, 
Phcenix  Mut.  L.  Ins.  Co.  107  N.  Y.  292,  14  N.  E.  271,  holding  if  question  in 
application  for  insurance  is  not  answered  there  is  no  warranty  that  there  is 
nothing  to  answer;  Walton  v.  Agricultural  Ins.  Co.  116  N.  Y.  317,  5  L.R.A. 
677,  22  N.  E.  443  (dissenting  opinion),  on  non-forfeiture  under  insurance  con- 
tract except  when  no  other  construction  is  possible;  Darrow  v.  Family  Fund 
Soc.  116  N.  Y.  637,  15  A.  S.  R.  430,  6  L.R.A.  495,  22  N.  E.  1093,  holding 
for  purpose  of  upholding  contract  of  insurance  its  provisions  will  be  strictly 
construed  as  against  the  insurer;  Paul  v.  Travelers'  Ins.  Co.  45  Hun,  313,  on 
non-avoidance  of  policy  exempting  insurer  from  liability  thereon  for  death  of 
insured  through  inhaling  of  gas,  by  death  of  insured  caused  by  accidental  escape 
of  gas  in  a  hotel;  Fitzgerald  v.  Supreme  Council,  C.  M.  B.  A.  39  App.  Div.  251, 
66  N.  Y.  Supp.  1006,  applying  rule  of  strict  construction  of  warranties  in  in- 
surance policies;  Louis  v.  Connecticut  Mut.  L.  Ins.  Co.  68  App.  Div.  137,  68 
N.  Y.  Supp.  683,  holding  question  in  application,  "is  there  any  fact  relating 
to  your  physicial  condition,  personal  or  family  history,  or  habits,  which  has 
not  been  stated  in  answers  to  foregoing  questions,  and  with  which  the  company 
ought  to  be  made  acquainted!"  calls  for  opinion  of  insured,  and  the  answer  to 
it  is  to  be  construed  as  a  representation  and  not  as  a  warranty;  Hennessey  v. 
Manhattan  F.  Ins.  Co.  28  Hun,  98;  Valentine  v.  Metropolitan  L.  Ins.  Co. 
106  App.  Div.  487,  94  N.  Y.  Supp.  758, — holding  if  language  used  may  be 
understood  in  more  senses  than  one,  it  will  be  construed  in  sense  in  which 
the  insurer  had  reason  to  suppose  it  was  understood  by  the  assured;  French  v. 
Fidelity  &  C.  Co.  136  Wis.  259,  17  L.R.A.(N.S.)  1011,  116  N.  W.  869;  Gilchrist 
Transp.  Co.  v.  Phoenix  Ins.  Co.  95  C.  C.  A.  475,  170  Fed.  279,— to  point  that 
words  of  exception  or  limitation  of  liability  used  in  insurance  policies  are  to 
be  strictly  construed  against  insurer;  Dineen  v.  General  Acci.  Ins.  Co.  120 
App.  Div.  167,  110  N.  Y.  Supp  344,  holding  that  ambiguities  will  be  construed 
most  favorably  to  insured  where  company  makes  every  statement  a  warranty. 
Necessity  of  repeating  objection  to  evidence  when  offer  is  renewed. 

Cited  in  Metropolitan  Nat.  Bank  v.  Commercial  8tate  Bank,  104  Iowa,  682^ 
74  N.  W.  26,  holding  an  exception  to  erroneous  admission  of  evidence  is  not 
waived  by  failure  to  object  to  subsequent  evidence  of  the  same  kind;  Carlson  v, 
Winterson,  147  N.  Y.  662,  42  N.  E.  347,  holding  if  question  to  a  witness  is  ex> 
eluded  upon  objection  of  incompetency,  which  stated  the  grounds  thereof,  an 
objection  to  repetition  of  same  question  will  support  an  exclusion  thereof,  al- 
though ground  of  objection  is  not  stated,  if  it  is  apparent  that  ground  once 
stated  applied  to  each  question;  Bee  Pub.  Co.  v.  World  Pub.  Co.  62  Neb.  732, 
87  N.  W.  946:  Lyons  v.  New  York  Elev.  R.  Co.  26  App.  Div.  67,  49  N.  Y.  Supp. 
610;   Vallkommer  v.  Cody,  85  App.  Div.  57,  82  N.  Y.  Supp.  969,— holding  a 
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single  objection,  ruling  and  exception  is  sufficient  to  cover  all  of  same  class  of 
evidence;  People  v.  Ray,  36  App.  Div.  389,  56  N.  Y.  Supp.  410,  13  N.  Y.  Crim. 
Rep  437,  on  same  point;  Koehler  v.  Scheider,  16  Daly,  236,  10  N.  Y.  Supp.  101; 
Church  V.  Howard,  79  N.  Y.  416;  Schutz  v.  Union  R.  Co.  181  N.  Y.  33,  73  N.  K 
491;  Re  New  York,  W.  S.  &  B.  R.  Co.  33  Hun,  231;  Bjorkegren  v.  Kirk,  63 
Misc.  660,  103  N.  Y.  Supp.  994, —  denying  the  necessity. 

Distinguished  in  Wagner  v.  Jones,  77  N.  Y.  590,  holding  if  question  is  waived 
after  an  objection  thereto  has  been  overruled,  and  is  subsequently  renewed  and 
allowed  to  be  answered  without  objection,  the  failure  to  object  again  is  a 
waiver  of  former  objection. 

25  AM.  REP.   188,  HENNESST  ▼.  WHEELGR,  69  N.  T.  271. 
Ekiaitable  restraint  of  Infringements  of  trademarks. 

Cited  in  Hopkins  Amusement  Co.  v.  Frohman,  103  111.  App.  613,  holding 
equity  will  restrain  unauthorized  use  of  trade-mark;  Cahn  v.  Gottschalk,  14 
Daly,  642,  2  N.  Y.  Supp.  13,  holding  plaintiffs  are  entitled  to  an  injunction 
unless  they  have  come  into  court  with  unclean  hands. 

Cited  in  reference  nets  in  47  A.  R.  648;  61  A.  R,  369, — on  injunction  to 
restrain  infringement  of  trademark;  1  A.  S.  R.  421,  on  misrepresentations  in- 
tended to  deceive  defeating  owner's  right  to  protection  of  trademark;  86  A.  8. 
R.  83,  on  matters  as  to  trademarks. 

Cited  in  note  in  1  L.R.A.  46,  on  right  to  restrain  unauthorized  use  of  trade- 
jnark  or  fraud. 

25  AM.  REP.  195,  VROOMAN  v.  TURNER,  69  N.  Y.  280. 
liiabillty  of  grantee  of  incumbered  premises  for  payment  of  the  incnm- 
brances. 

Cited  in  Bedell  v.  Kennedy,  38  Hun,  610  (dissenting  opinion),  on  liability 
of  remote  grantee  of  land  where  the  original  deed  contained  a  covenant  to  pay 
for  a  party-wall,  which  was  omitted  from  intervening  deeds  but  which  contained 
in  deed  to  such  remote  grantees  immediate  grantor;  Geiszler  v.  De  Graaf,  166  N. 
Y.  339,  82  A.  S.  R.  659,  59  N.  £.  993,  holding  if  deed  of  land  encumbered  by  a 
local  assessment  has  a  covenant  against  incumbrances,  a  remote  grantee  cannot 
recover  on  account  of  such  covenant  in  action  against  original  grantor;  Frank 
V.  New  York,  L.  E.  &  W.  R.  Co.  122  N.  Y.  197,  26  N.  E.  332,  7  N.  Y.  S.  R.  814, 
on  liability  of  assignee  of  a  lease  which  contains  no  covenant  as  to  payment  of 
mortgage  on  the  leased  premises  to  the  mortgagee. 

Cited  in  note  in  6  L.R.A.  277,  on  relation  of  vendor  and  vendee  as  principal 
and  surety. 

Ijiability   of   grantee   of   mortgaged   premises   who   assumes   the   mort- 
gage. 

Referred  to  as  leading  case  in  Meech  v.  Ensign,  49  Conn.  191,  44  A.  R.  226, 
holding  in  the  purchase  of  equity  of  redemption  from  mortgagor,  with  provision 
in  the  deed  that  grantee  assumes  and  agrees  to  pay  mortgage  debt,  no  right  of 
action  accrues  to  the  mortgagee  unless  the  promise  was  intended  for  his  benefit; 
McKay  v.  Ward,  20  Utah,  149,  46  L.R.A.  623,  67  Pac  1024  (dissenting  opinion), 
on  personal  liability  of  such  grantee  for  the  mortgage  debt  where  his  immediate 
grantor  was  not  personally  liable  therefor. 

Cited  in  Smith  v.  Cross,  16  Hun,  487;  Munson  v.  Dyett,  66  How.  Pr.  333, 
holding  if  grantor  is  not  liable  to  pay  mortgage  upon  the  land,  his  grantee  is 
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not  liable  to  pay  the  same  to  the  holder  thereof,  although,  by  the  conveyance 
to  him,  he  assumes  its  payment;  Biddel  v.  Brissolara,  64  Cal.  354,  30  Pac. 
609;  Wilbur  v.  Warren,  104  N.  Y.  263;  Douglass  v.  Wells,  18  Hun,  88,  57 
How.  Pr.  378  (dissenting  opinion);  Wilbur  v.  Warren,  40  Hun,  203;  Ran- 
ney  v.  McMullen,  6  Abb.  N.  C.  246, — on  same  point;  Goelet  v.  Farley,  57 
How.  Pr.  174,  holding  subsequent  grantees  of  mortgaged  property  are  not 
liable  for  deficiency  on  foreclosure  sale  if  their  grantor  was  not  legally  bound  to 
pay  the  mortgage;  Morris  v.  Mix,  4  Kan.  App.  654,  46  Pac.  58;  Thayer  v.  Marsh, 
75  N.  Y.  340;  Carter  v.  Holahan,  92  N.  Y.  498;  Bonhoff  v.  Wilhorst,  67  MUc. 
456,  108  N.  Y.  Supp.  437 ;  Young  Men's  Christian  Asso.  v.  Croft,  34  Or.  106,  75 
A.  S.  R.  568,  55  Pac.  439, — ^holding  grantee  of  mortgaged  property  who  accepts 
deed  therefor  reciting  that  he  assumes  and  agrees  to  pay  the  mortgage  debt  is 
not  personally  liable  therefor  unless  his  immediate  grantor  was  so  bound;  Wil- 
lard  V.  Wood,  4  Mackey,  538,  on  liability  of  assignee  of  equity  of  redemption 
by  a  deed  which  he  accepts  containing  a  covenant  on  his  part  to  assume  and 
pay  the  mortgage  debt,  to  suit  for  the  debt  by  mortgagee;  Durham  v.  Craig, 
79  Ind.  117,  holding  if  grantee  of  mortgaged  land  assumes  payment  of  mortgage 
debt  as  part  consideration,  the  land  is  a  primary  fund  in  grantee's  hands  for 
payment  of  the  debt  and  he  is  in  equity,  as  between  him  and  grantor  the  prin- 
cipal debtor  for  the  mortgage  debt,  and  the  creditor  or  vendor  has  right  to  apply 
the  land  to  pay  the  debt,  in  preference  to  creditor  of  grantee;  Wright  v.  Briggs, 
^9  Ind.  563,  holding  grantee  of  part  of  mortgaged  property  who  assumes  payment 
of  the  mortgage  as  part  consideration  of  the  conveyance  to  him  is  liable  on  such 
assumption  to  grantees  of  the  other  part  of  the  property  where  he  affirmed  such 
assumption  to  grantee  of  his  own  grantor;  Stuart  v.  Worden,  42  Mich.  154, 
3  N.  W.  876,  holding  mortgagee  of  land  cannot  avail  himself  of  an  agreement 
made  by  mere  owner  of  equity  of  redemption  to  pay  the  mortgage,  if  he  was  not 
a  party  to  it  nor  liable  for  debt  secured  by  it;  Brown  v.  Stillman,  43  Minn.  126, 
46  N.  W.  2,  holding  if  grantee's  assumption  of  mortgage  was  not  for  mortgagee's 
benefit  and  if  there  was  no  obligation  due  from  grantor  which  grantee  assumed 
to  pay  as  part  of  the  consideration  the  grantee  is  not  liable  to  the  mortgagee; 
Hicks  V.  Hamilton,  144  Mo.  495,  66  A.  S.  R.  431,  46  S.  W.  432,  holding  mortgagee 
«annot  recover  upon  agreement  to  assume  mortgage  debt  inserted  in  deed  to  remote 
grantee  of  the  premises,  where  grantor  in  such  deed  bought  the  property  subject 
to  the  mortgage,  but  did  not  agree  to  pay,  and  was  not  liable  for  such  debt; 
Pardee  v.  Treat,  82  N.  Y.  386,  holding  clause  in  deed  by  which  grantee  assumes 
pajnnent  of  liens  upon  premises  can  only  be  enforced  by  a  lienor,  when  in  equity 
the  debt  of  grantor  secured  by  the  lien,  becomes  by  agreement  between  them,  the 
debt  of  the  grantee;  Dunning  v.  Leavitt,  85»N.  Y.  30,  39  A.  R.  617,  holding  if 
a  grantee  in  warranty  deed  assumed  a  mortgage  on  the  premises,  is  evicted  by 
paramount  title,  the  holder  of  the  mortgage  cannot  enforce  payment  of  the  mort- 
gage; Wager  v.  Link,  134  N.  Y.  122,  31  N.  E.  213  (reversing  58  Hun,  272,  12  N. 
Y.  Supp.  68 ) ,  holding  second  grantee  bound  by  assumption  though  his  grantor  had 
assumed  specially  with  a  condition  that  realty  should  first  be  exhausted;  Bing- 
hamton  Sav.  Bank  v.  Binghamton  Trust  Co.  85  Hun,  75,  32  N.  Y.  Supp.  657, 
holding  grantee  assuming  a  mortgage  on  undivided  part  of  premises,  another 
undivided  part  of  which  is  conveyed  to  him,  is  liable  to  the  mortgagee  for  the 
purchase  price  named  in  the  deed  of  the  grantor  was  personally  liable  to  the 
mortgagee  for  the  debt  secured  by  the  grantor  to  the  mortgagee;  Carrier  v. 
United  Paper  Co.  73  Hun,  287,  20  N.  Y.  Supp.  414,  holding  grantee  who  assumes 
mortgages  on  premises  conveyed  as  part  consideration  of  purchase  price  of  the 
Am  Rep.  Vol.  XVI.~41. 
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premises  is  not  liable  for  the  debt  secured  by  the  mortgages  if  his  grantors  were 
not  liable  therefor;  King  v.  Sullivan,  31  App.  Div.  549,  52  N.  Y.  Supp.  130, 
holding  such  grantee  not  liable  for  deficiency  where  the  intermediate  grantees 
had  not  assumed  payment  of  the  mortgage;  Colchester  Sav.  Bank  v.  Brown, 
75  Conn.  69,  52  Atl.  316,  on  same  point;  Clinton  v.  Buffalo  Land  Secur.  Co.  55 
App.  Div.  440,  66  N.  Y.  Supp.  862,  holding  if  mortgagor  gives  no  bond  and  is 
not  personally  liable  for  the  mortgage  debt,  his  grantee  who  assumes  the  mort- 
gage incurs  no  charge  beyond  the  land  itself;  Ludington  v.  Low,  21  Jones  k  S. 
374,  holding  where  owner  of  premises  sold  them  and  the  grantee  gave  him  in  part 
pajrment  a  mortgage  thereon,  and  grantee  later  made  written  agreement  for  sale 
of  the  premises  to  another  who  assiuned  the  mortgage  in  part  payment,  such 
agreement  may  be  enforced  by  the  mortgagee;  Howard  v.  Bobbins,  67  App.  Div. 
245,  73  N.  Y.  Supp.  172,  holding  fact  that  an  agreement  between  a  grantor  and 
grantee,  by  which  latter  assumed  payment  of  mortgage  on  property  conveyed 
was  not  recorded  and  was  not  known  to  the  latter's  grantee  who  assumed  the  mort- 
gage, did  not  render  such  undertaking  unenforceable ;  Deyermand  v.  Chamberlain, 
22  Hun,  110,  holding  grantee  receiving  title  for  mere  purpose  of  transferring 
it  to  another  is  not  liable  under  a  clause  in  the  deed  by  which  he  assumed  pay- 
ment of  mortgages  on  the  land;  Moore  v.  Booker,  4  N.  D.  543,  62  N.  W.  607, 
holding  where  grantee  assumes  a  mortgage  on  land  conveyed,  such  assumption 
is  an  original  undertaking  on  his  part;  Windle  v.  Hughes,  40  Or.  1,  65  Pac. 
1058,  holding  if  grantee  accepts  deed  with  provision  that  the  land  is  encum- 
bered by  a  specific  mortgage,  which  he  is  to  pay  as  part  of  the  price,  he  thereby 
assumes  the  debt,  and  is  personally  liable  for  deficiency  on  foreclosure. 

Cited  in  notes  in  78  A,  D.  76,  77,  on  enforcement  by  mortgagee  of  grantee's 
obligation;  78  A.  D.  86,  on  defenses  of  grantee  to  enforcement  of  mortgage;  78 
A.  D.  90,  on  assumption  of  mortgage  by  married  woman;  71  A.  S.  R,  200,  on 
right  to  enforce  contract  to  pay  another  person's  debt;  5  L.R.A.  290,  on  right 
of  creditor  to  have  benefit  of  collateral  securities;  26  A.  R.  666,  on  effect  of 
conveyance  of  land  subject  to  mortgage ;  44  A.  R.  232,  on  right  of  action  by  mort- 
gagee against  vendee  agreeing  with  mortgagor  to  assume  the  mortgage;  6 
L.R.A.  610,  on  remedies  of  mortgagee  on  sale  of  mortgaged  premises;  8  L.R.A. 
315,  on  necessity  of  grantor's  being  personally  liable  where  premises  conveyed 
subject  to  mortgage  debt;  22  L.R.A.(N.S.)  492,  493,  497,  on  right  of  mortgagee  to 
enforce  purchaser's  promise  to  pay  mortgage  where  grantor  or  promisee  was 
not  himself  liable. 

Distinguished  in  Cashman  v.  Henry,  75  N.  Y.  103,  31  A.  R.  437.  12  Jones 
A  S.  100,  note,  5  Abb.  N.  C.  230  (reversing  55  How.  Pr.  234,  12  Jones  &  S.  93), 
holding  a  married  woman  as  granted  assuming  mortgage  on  premises  conveyed  as 
part  consideration  of  the  conveyance,  is  personally  liable  to  pay  mortgage  debt, 
as  is  also  her  grantee  who  in  the  same  manner  assumed  and  agreed  to  pay  such 
debt;  Brewer  v.  Maurer,  38  Ohio  St.  543,  43  A.  R.  436,  holding  married  woman 
accepting  deed  by  terms  of  which  grantee  assumes  to  pay  mortgage  on  the  prop- 
erty as  part  of  the  price,  is  personally  liable  to  pay  such  mortgage. 

Disapproved  in  Birke  v.  Abbott,  103  Ind.  1,  53  A.  R.  474,  1  N.  E.  485,  holding 
liability  of  grantee,  who  assumes  prior  encumbrances,  depends  upon  his  contract, 
and  not  upon  liability  of  grantor;  Dean  v.  Walker,  107  111.  540,  47  A.  R.  467, 
holding  grantee  who  assumes  to  pay  the  pre-existing  mortgage  as  part  considera- 
tion is  personally  liable  to  holder  of  the  mortgage  debt. 
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Contracts  enforceable  by  third  person  for  whose  benefit  made. 

Cited  in  Armstrong  v.  School  Dist.  No.  3,  28  Mo.  App.  169;  Frerking  v. 
Thomas,  64  Neb.  193,  89  N.  W.  1005;  Bogardus  v.  Young,  64  Hun,  398,  19  N. 
Y.  Supp.  886,— holding  there  must  be  an  intent  by  promisee  to  secure  some  benefit 
to  the  third  person,  some  privity  between  the  former  and  the  latter  and  some  obli- 
gation owing  from  former  to  latter;  Embler  v.  Hartford  Steam  Boiler  Inspection 
&  Ins.  Co.  168  N.  Y.  431,  44  L.R.A.  612,  53  N.  E.  212;  Weinhauer  v.  Morrison, 
49  Hun,  498,  2  N.  Y.  Supp.  644, — on  same  point;  Say  ward  v.  Dexter,  H.  &  Co. 
19  C.  C.  A.  176,  44  U.  S.  App.  376,  72  Fed.  768;  Wainwright  v.  Queens  County 
Water  Co.  78  Hun,  146,  28  N.  Y.  Supp.  987,— holding  contract  must  be  beneficial 
to  the  third  person,  and  must  have  been  intended  for  his  benefit;  Burton  v. 
Larkin,  36  Kan.  246,  69  A.  R.  641,  13  Pac.  398;  Parker  v.  Jeflfery,  26  Or.  186, 
37  Pac.  712, — holding  to  entitle  third  person  to  recover  upon  contract  made 
between  other  persons,  there  must  be  an  intent  to  confer  some  benefit  upon  him, 
and  the  contract  must  have  been  made  primarily  for  his  benefit;  Reilly  v. 
Porschk,  19  Misc.  612,  44  N.  Y.  Supp.  422;  Traver  v.  Snyder,  36  Misc.  261,  71 
N.  Y.  Supp.  761;  Montgomery  v.  Rief,  16  Utah,  496,  60  Pac.  623;  Rowe  v.  Moon, 
115  Wis.  666,  92  N.  W.  263, — holding  to  enable  the  third  person  to  enforce  such 
contract,  there  must  have  been  an  intent  on  part  of  promisor  to  benefit  him  and 
some  duty  to  carry  out  such  promise;  White  v.  White,  20  Misc.  481,  46  N.  Y. 
Supp.  658;  Young  Men's  Christian  Asso.  v.  Croft,  34  Or.  106,  76  A.  S.  R.  568, 
66  Pac.  439, — on  same  point;  Barker  v.  Pullman's  Palace  Car  Co.  124  Fed.  666, 
on  right  of  third  person  to  enforce  contract  made  by  others;  Jefferson  v.  Arch,  63 
Minn.  446,  39  A.  S.  R.  618,  26  L.R.A.  267,  66  N.  W.  604,  holding  third  person 
cannot  enforce  contract  between  others  for  his  benefit  if  he  gives  no  consideration, 
and  the  promisee  is  under  no  obligation  or  duty  to  him;  Bennett  v.  Merchant- 
ville  Bldg.  &  L.  Asso.  44  N.  J.  Eq.  116,  13  Atl.  852,  on  enforcement  by  third 
person  of  a  contract  made  by  others  for  his  benefit;  Beveridge  v.  New  Yo.k 
Elev.  R.  Co.  11?  N.  Y.  1,  2  L.RJ^.  648,  19  N.  E.  489,  holding  if  plaintiff  seeks 
to  base  his  right  to  maintain  action  upon  contract  between  others,  it  must, 
appear  by  the  contract  that  it  was  made  or  intended  for  his  benefit;  Comley 
v.  Dazian,  114  N.  Y.  161,  21  N.  E.  135,  on  necessity  that  third  persons  should 
have  a  beneficial  interest  in  the  contract;  Green  v.  Dunlop,  136  App.  Div.  116, 
120  N.  Y.  Supp.  583;  Klauck  v.  Federal  Ins.  Co.  60  Misc.  170,  111  N.  Y.  Supp. 
1037,  to  the  point  that  to  entitle  party  to  right  to  bring  action  on  contract; 
such  contract  must  be  made  for  his  benefit;  Bonhoff  v.  Wiehorst,  57  Misc. 
456,  108  N.  Y.  Supp.  437;  Jenkins  v.  Bishop,  136  App.  Div.  104,  120  N.  Y.  Supp. 
825, — ^holding  that  grantee  who  assumes  mortgage  is  not  liable  for  deficiency,  if 
his  grantor  was  not  liable  for  mortgage  debt;  Lorillard  v.  Clyde,  122  N.  Y. 
498,  10  L.R.A.  113,  26  N.  E.  917  (affirming  24  Jones  k  S.  14,  —  N.  Y.  Supp. 
— ),  on  necessity  of  a  legal  right  founded  upon  some  obligation  of  the  promisee 
in  the  third  person  to  claim  the  promise  as  made  for  his  benefit;  Dumherr  v. 
Rau,  135  N.  Y.  219,  32  N.  E.  49  (affirming  48  N.  Y.  S.  R.  394,  16  N.  Y.  Supp. 
344),  holding  to  entitle  third  person  to  enforce  covenant  in  deed  by  grantee,  it 
must  have  been  entered  into  for  his  benefit,  and  the  grantor  must  have  a  legal 
interest  in  its  performance  in  favor  of  such  third  person;  French  r.  Vix,  143 
N.  Y.  90,  37  N.  E.  612  (affirming  2  Misc.  312,  21  N.  Y.  Supp.  1016,  30  Abb. 
N.  C.  158),  on  need  of  consideration  and  privity  between  the  third  person  and 
the  promisee  in  contract  relieving  latter  from  damages  resulting  from  excavating 
performed  by  promisor;  Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916,  on  the 
necessity  that  a  promise  for  benefit  of  third  penon  should  be  supported  by  suffl- 
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eient  consideration;  and  that  person  furnishing  it  must  have  a  legal  interest  in 
performance  of  the  promise;  Buchanan  v.  Tilden,  5  App.  Div.  354,  39  N.  Y.  Supp. 
228,  holding  there  must  be  an  obligation  existing  between  the  promisee  and  the 
third  person;  Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App.  Div.  420,  42 
N.  Y.  Supp.  339,  on  sufficiency  of  an  equitable  claim  to  benefit  of  promise  between 
contracting  parties,  to  enable  third  person  to  enforce  the  contract;  Gates  v. 
Hames,  6  Silv.  Sup.  Ct.  405,  28  N.  Y.  S.  R.  313,  8  N.  Y.  Supp.  287,  holding  third 
person  for  whose  benefit  a  promise  is  made,  cannot  sue  the  promisor,  unless  he 
can  show  some  debt  or  duty  owing  to  him  by  the  promisee;  McCafTerty  v.  Decker, 
12  Hun,  465 ;  Onondaga  Co.  Milk  Asso.  v.  Wall,  17  Hun,  494, — holding  third  per- 
son who  furnishes  no  consideration  moving  to  the  contract  between  others  for 
his  benefit  cannot  enforce  it;  St.  Marks  Church  v.  Teed,  44  Hun,  349,  holding 
there  must  be  some  privity  between  the  promisee  and  the  third  person  to  be  bene- 
fited; Storrs  V.  Flint,  14  Jones  &  S.  498,  on  indisposition  of  court  of  appealsL 
to  extend  the  rule  on  the  right  of  third  person  to  enforce  contract  made  between 
others  for  his  benefit;  Jarmulowsky  v.  Susskind,  53  Misc.  603,  103  N.  Y.  Supp. 
763,  holding  there  must  be  either  a  new  consideration,  or  some  prior  right  or 
claim  against  one  of  the  contracting  parties  by  which  he  has  a  legal  interest  in 
performance  of  the  agreement;  Gorrell  v.  Greensboro  Water  Supply  Co.  124  N. 
C.  328,  70  A.  S.  R.  598,  46  L.R.A.  513,  32  S.  E.  720,  holding  one  not  a  party  or 
privy  to  a  contract,  but  who  is  a  beneficiary  thereof,  may  maintain  an  action  for 
its  breach;  Parlin  v.  Hall,  2  N.  D.  473,  52  N.  W.  405,  holding  third  person  can- 
npt  enforce  a  contract  not  made  for  his  benefit. 

Cited  in  notes  in  15  A.  D.  393,  on  validity  of  parol  promise  to  pay  debt  of 
another;  39  A.  S.  R.  535,  on  promise  for  benefit  of  third  person;  71  A.  S.  R. 
185,  188,  189,  202;  25  LJI.A.  261,  270,  273,— on  right  of  third  party  to  sue  on 
contract  made  for  his  benefit;  25  L.RJL  260,  on  proper  party  to  sue  on  contract; 
25  L.R.A.  259,  on  right  of  third  person  to  sue  on  contract  made  for  his  own 
benefit  as  depending  on  question  of  privity;  2  L.R.A.(N.3.)  783,  on  right  of  ac- 
tion on  contract  made  for  benefit  of  stranger. 

Distinguished  in  Constable  v.  National  S.  S.  Co.  154  U.  S.  51,  38  L.  ed.  903, 
14  Sup.  Ct.  Rep.  1062,  holding  consignee  could  not  take  advantage  of  unloading 
permit  given  by  customs  officers  to  ship,  when  by  terms  of  bill  of  lading,  a  more 
restricted  liability  was  agreed  to;  St.  Louis  v.  G.  H.  Wright  Contracting  Co. 
202  Mo.  451,  119  A.  S.  R.  810,  101  S.  W.  6,  holding  abutting  owners  who  are  only 
incidentally  benefited  by  contract  for  improvement  of  the  streets  have  no  cause 
of  action  for  its  breach;  Albere  v.  Kingsland,  37  N.  Y.  S.  R.  406,  13  N.  Y. 
Supp.  794,  holding  where  plaintiff's,  a  mother  and  two  children  executed  bond  and 
mortgage  of  their  realty  for  the  mother's  debt  and  defendant  agreed  to  pay  the 
bond  and  mortgage  in  payment  of  a  debt  he  owed  her,  the  children  are  proper 
parties  to  action  against  him  for  his  failure  to  do  so,  although  his  promise  was 
to  mother  alone  and  they  were  strangers  to  the  consideration;  Spingam  v. 
Rosenfeld,  4  Misc.  523,  24  N.  Y.  Supp.  733,  on  necessity  of  privity  between 
promisee  and  third  person  or  duty  owing  by  former  to  latter  to  enable  him  to 
enforce  the  contract;  Whitcomb  v.  Whitcomb,  92  Hun,  443,  36  N.  Y.  Supp.  607, 
holding  where  a  grandfather  promises  to  provide  by  will  for  his  grandchild,  the 
privity  between  the  mother,  the  promisee  and  the  child  will  enable  the  child  to 
enforce  the  promise  against  grandfather's  estate;  Pulver  v.  Skinner,  42  Hun, 
822,  upholding  right  of  person,  not  a  party  to  a  bond  to  enforce  agreement  by 
obligor  to  pay  debt,  due  claimant  from  obligee's  ancestor. 
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—  Particnlar  kinds  of  contracts. 

Cited  with  special  approval  in  Rochester  Drug  Goods  Co.  v.  Fahy,  111  App. 
Div.  748,  97  N.  Y.  Supp.  1013,  holding  contract  of  transferer  of  stock  to  third 
person  that  corporate  debts  will  be  collected  is  not  for  the  corporation's  benefit 
and  cannot  be  enforced  by  it. 

Cited  in  Thomas  Mfg.  Co.  v.  Prather,  66  Ark.  27,  44  S.  W.  218,  holding  agree- 
ment by  employer  to  furnish  medical  attendance  to  his  employee  in  case  of  acci- 
dent does  not  give  the  physician  who  later  attended  employee  at  latter's  request, 
the  right  to  sue  on  such  contract;  Boston  Safe  Deposit  &  T.  Co.  v.  Salem  Water 
Co.  94  Fed.  238;  Davis  v.  Clinton  Water  Works  Co.  64  Iowa,  69,  37  A.  R.  185, 
6  N.  W.  126;  Phoenix  Ins.  Co.  v.  Trenton  Water  Co.  42  Mo.  App.  118;  Ferris 
V,  Carson  Water  Co.  16  Nev.  44,  40  A.  R.  485, — holding  owner  of  property  de- 
stroyed by  fire  cannot  recover  damages  from  water  company,  for  its  failure  to 
furnish  a  supply  of  water  as  required  by  terms  of  its  contract  with  the  town; 
Mott  V.  Cherryvale  Water  k  Mfg.  Co.  48  Kan.  12,  30  A.  S.  R.  267,  16  L.R.A, 
376,  28  Pac.  989;  Howsmon  v.  Trenton  Water  Co.  119  Mo.  304,  41  A.  S.  R.  664, 
23  L.R.A.  146,  24  S.  W.  784, — denying  liability  of  water  company  to  a  citizen  on 
its  agreement  with  a  town  to  be  liable  for  damages  caused  by  its  failure  to  supply 
water  enough  to  extinguish  fires,  although  the  citizen  and  others  pay  a  special 
tax  to  the  ccoapany  under  the  contract;  Pond  v.  New  Rochelle  Water  Co.  183 
N.  Y.  330,  1  L.R.A.(N.S.)  958,  76  N.  E.  211,  5  A.  &  E.  Ann.  Cas.  604,  holding 
contract  of  water  company  with  incorporated  village  to  furnish  water  at  certain 
rates  may  be  enforced  by  resident  of  the  village;  Kansas  City  Sewer  Pipe  Co.  ▼. 
Thompson,  120  Mo.  218,  26  S.  W.  522,  holding  although  sureties  in  bond  running 
to  a  city  guaranty  that  contractor  with  city  for  construction  of  sewer,  shall 
pay  for  materials  furnished,  the  persons  so  furnishing  cannot  sue  on  the  bond  as 
city  is  not  liable  for  the  materials  and  has  no  power  to  make  such  provision 
for  benefit  of  others;  Street  v.  Goodale,  77  Mo.  App.  318,  holding  promise  by  bank 
to  its  customer  to  pay  his  checks  will  not  support  an  action  by  payee  against 
the  bank;  Scheele  v.  Lafayette  Bank,  120  Mo.  App.  611,  97  S.  W.  621,  holding 
if  person  insured  in  life  policy  agrees  with  a  bank,  in  consideration  of  certain 
debt  to  make  such  bank  a  beneficiary  of  five-sixths  interest  in  the  policy,  the 
bank  to  pay  all  premiimis  and  dues  not  only  for  the  five-sixths,  but  for  the  whole 
policy,  and  new  policy  was  issued  in  which  bank  is  beneficiary  for  five-sixths'  in- 
terest and  daughter  of  insured  beneficiary  for  one-sixth,  the  daughter  may  sue 
the  bank  for  damages  caused  her  by  its  failure  to  pay  the  premium;  Litchfield 
y.  Flint,  104  N.  Y.  643,  11  N.  E.  68,  holding  where  payee  of  a  note  transfers  it, 
and  another  person  than  transferee  for  valuable  consideration  from  the  payee, 
promises  him  to  pay  it,  the  payee  may  sue  such  person  on  the  note;  Murpby  v. 
Whitney,  140  N.  Y.  641,  24  L.R.A.  123,  36  N.  E..930,  holding  plaintiff  who  was 
not  a  party  to  agreement  between  brothers  and  sisters  to  which  his  father  was 
a  party  as  to  descent  of  land,  but  which  was  made  ultimately  for  his  benefit, 
may  enforce  such  agreement;  People  ex  rel.  Content  v.  Metropolitan  Elev.  R. 
Co.  26  Hun,  82,  holding  contract  made  between  two  corporations  by  which  each 
guaranteed  an  annual  dividend  of  ten  per  cent  on  the  other's  capital  stock, 
cannot  be  enforced  by  stockholders  of  the  companies;  Schmid  v.  New  York,  L. 
E.  &  W.  R.  Cq.  32  Hun,  335,  holding  plaintiff  who  obtained  judgment  for  negli- 
gent killing  of  his  intestate  by  defendant  railroad  while  being  operated  by  a 
receiver,  may  enforce  his  claim  against  the  property  in  the  hands  of  one  pur- 
chasing the  property  from  receiver  subject  to  all  his  liabilities;  Snow  v.  RubHell: 
Coe  Fertilizing  Co.  68  Hun,  134,  11  N.  Y.  Supp.  492,  holding  an  agreement  by 
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president  of  a  corporation  who  is  also  its  creditor  and  largest  stockholder,  with 
a  firm  to  which  the  corporation  was  indebted  to  postpone  enforcement  of  his 
claims  against  the  corporation  until  its  other  creditors  were  paid,  is  not  en- 
forcible  by  receiver  of  the  corporation;  Durnherr  v.  Ran,  60  Hun,  358,  15  N. 
Y.  Supp.  344,  holding  wife  who  was  not  party  to  deed  and  did  not  know  of  it 
could  not  enforce  in  favor  of  her  dower  a  covenant  to  pay  off  encumbrances; 
Babcock  v.  Chase,  92  Hun,  264,  36  N.  Y.  Supp.  879,  holding  where  grandfather 
promised  parents  that  he  would  will  their  child  a  certain  sum  of  money  if  they 
would  change  her  name,  the  child  may  enforce  such  promise;  Buffalo  C^nent  Co. 
v.  McNaughton,  90  Hun,  74,  35  N.  Y.  Supp.  453;  Lyth  v.  Hingston,  14  App.  Div. 
11,  43  N.  Y.  Supp.  653, — ^holding  an  employee  or  materialman  cannot  bring  action 
on  bond  executed  to  a  city  by  a  contractor  to  pay  employees  and  materialmen, 
there  being  no  privity  between  promisee  and  the  party  to  be  benefited ;  Lehman  v. 
Musgrave,  22  App.  Div.  566,  48  N.  Y.  Supp.  499,  holding  provision  in  bill  of 
sale  to  mortgagee,  purchasing  chattels  under  foreclosure  of  the  mortgage  is  not 
enforceable  by  mortgagor's  creditor;  Everdell  v.  Hill,  58  App.  Div.  151,  68  N.  Y. 
Supp.  719,  holding  where  three  persons  agree  to  make  wills,  each  in  favor  of 
the  survivors,  with  remainder  by  the  last  survivor  to  specified  persons,  the  lat- 
ter persons  may  not  enforce  the  agreement;  Hacfelin  v.  McDonald,  96  App.  Div. 
213,  89  N.  Y.  Supp.  395,  holding  a  third  person  whose  abutting  property  has  been 
injured  through  the  negligence  of  a  sub-contractor  cannot  enforce  his  claim  for 
damages  under  indemnity  clauses  of  the  contract  intended  only  for  protection 
of  the  city;  Erdman  v.  Upham,  70  App.  Div.  315,  75  N.  Y.  Supp.  241,  holding 
action  for  maintenance  for  support  of  third  person,  with  whom  defendant  had 
contracted  to  support  is  not  maintainable  by  person  not  a  party  to  the  contract 
who  had  no  legal  interest  in  its  performance;  Wait  v.  Wilson,  86  App.  Div.  485, 
83  N.  Y.  Supp.  834,  holding  agreement  made  by  husband  with  his  wife,  that  the 
wife  shall  will  to  husband's  son  by  former  wife  so  much  of  the  estate  left  to 
her  by  his  father  as  might  not  be  used  by  her,  is  not  enforcible  by  the  son, 
if  neither  of  the  contracting  parties  was  under  any  obligation  to  him;  Richard 
Thompson  Co.  v.  Brook,  37  N.  Y.  S.  R.  506,  14  N.  Y.  Supp.  370,  holding  a  cor- 
poration cannot  avail  itself  of  mutual  agreement  made  by  its  officers  among 
themselves  to  accept  reduced  rate  of  salary  for  their  future  services. 

Cited  in  note  in  33  A.  R.  6,  on  right  of  property  owner  to  damages  against 
water  company  for  loss  resulting  from  insufficient  fire  pressure. 

—  Sufficiency  of  privity. 

Cited  in  Daily  v.  Minnick,  117  Iowa,  563,  60  L.R.A.  840,  91  N.  W.  913,  hold- 
ing where  parents  contracted  to  allow  deceased  to  name  their  child  in  considera- 
tion of  his  agreement  to  convey  land  to  the  child,  there  was  sufficient  privity 
between  child  and  promisee  as  to  entitle  the  child  to  enforce  the  contract;  State 
Bd.  of  Agriculture  v.  Dunick,  46  Colo.  609,  105  Pac.  1114;  Blunk  v.  Dennison 
Water  Supply  Co.  71  Ohio  St.  250,  73  N.  E.  210,  2  A.  &  E.  Ann.  Cas.  852;  Gulf 
Compress  Co.  v.  Harris,  C.  k  Co.  158  Ala.  343,  24  L.R.A.(N.S.)  399,  48  So. 
477, — to  the  point  that  one  not  party  or  privy  to  contract  is  incidentally  bene- 
fited under  it  is  no  reason  for  declaring  that  contract  was  made  for  his  benefit. 

—  Rights  of  third   person. 

Cited  in  Clay  v.  Woodrum,  45  Kan.  116,  25  Pac.  619,  on  rights  acquired  by 
third  person  availing  himself  of  contract  between  others  for  his  benefit  as  being 
no  better  against  the  promisor  than  the  promisee  had;  American  Nat.  Bank  v. 
Klock,  58  Mo.  App.  335,  holding  assumption  by  grantee  of  a  mortgage  debt  does 
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not  place  him  in  a  worse  position  when  sued  by  third  person  for  whose  benefit 
the  piXMnise  is  made,  than  if  sued  by  the  grantor,  and  the  third  person  is  in 
no  better  position  than  the  original  grantor;  Crone  v.  Dexter,  68  Mo.  App.  122, 
holding  rule  that  third  person  may  enforce  the  promise  against  the  promisor, 
is  subject  to  limitation  thiat  if  the  promisee  is  under  corresponding  obligation 
to  the  person  for  whose  benefit  the  promise  is  made,  such  third  person's  right 
of  action  is  derivative  and  limited  in  extent  to  promisee's  right  of  recovery; 
Wheat  V.  Rice,  97  N.  Y.  296,  holding  a^  creditor,  who  has  not  accepted  a  promise 
by  a  third  person,  in  a  contract  between  him  and  the  debtor,  to  pay  the  debt,  has 
no  legal  interest  in  the  promise  which  will  entitle  him  to  contest  action  by  the 
promisor  for  reformation  of  the  contract  by  striking  out  the  promise  for  mistake. 

25   AM.   REP.    199,   KISRSTED   y.    ORANGE   &   A.   R.    CO.    69   N.    Y. 

848. 
Person  entitled  to  sne  on  sealed  agreement. 

^Jited  in  Austin  v.  Lyddy,  1  N.  Y.  City  Ct.  Rep.  Supp.  84,  holding  if  lease  or 
assignment  thereof  is  under  seal,  no  one  not  a  party  can  sue  or  be  sued  upon  it. 

Power   of  agent  to  bind   principal   by   sealed   instrument  executed   by 
himself. 

Cited  in  Tuthill  v.  Wilson,  90  N.  Y.  423,  holding  action  upon  covenant  in  deed 
can  only  be  maintained  against  the  covenantor,  although  outside  of  the  instru- 
ment he  was  acting  as  agent;  Cabot  v.  Ensign,  13  N.  Y.  Civ.  Proc.  Rep.  89; 
Henri cus  v.  Englert,  137  N.  Y.  488,  33  N.  E.  650, — holding  no  person  can  sue  to 
enforce  covenants  contained  in  instrument  under  seal,  except  those  named  as 
parties  therein;  Williams  v.  Magee,  76  App.  Div.  512,  78  N.  Y.  Supp.  550, 
holding  person  not  a  party  to  sealed  instrument  executed  by  agent  cannot  enforce 
it;  Spencer  v.  Huntington,  100  App.  Div.  463,  91  N.  Y.  Supp.  561,  34  N.  Y.  Civ. 
Proc.  Rep.  30,  holding  a  person  not  a  party  to  contract  under  seal,  is  not  liable 
as  undisclosed  principal  of  a  party  signing  such  contract,  even  though  seal  was 
not  essential  to  validity  of  the  contract;  Mcintosh-Huntington  Co.  v.  Rice,  13 
Colo.  App.  393,  68  Pac.  358,  on  same  point;  Nicoll  v.  Burke,  13  Jones  &  S.  75; 
First  Nat.  Bank  v.  Turner,  24  N.  Y.  Supp.  793, — on  power  of  agent  to  make  sealed 
agreement;  Hays  v.  Moody,  2  N.  Y.  Supp.  385,  denying  the  power;  Elliott  v. 
Brady,  192  N.  Y.  221,  127,  A.  S.  R.  898,  18  L.R.A.(N.S.)  600,  85  N.  E.  69;  Zinsser 
V.  Ruppel,  63  Misc.  676,  118  N.  Y.  Supp.  627, — holding  that  covenants  of  lease 
can  only  be  enforced  against  party  who  upon  face  of  lease  is  covenantor,  al- 
though he  acted  as  agent;  Johnson  R.  Signal  Co.  v.  Union  Switch  k  Signal  Co. 
69  Fed.  20,  holding  an  assignment  of  patent  by  attorney  in  fact  does  not  bind 
the  principal  unless  executed  in  his  name,  and  under  his  seal;  Machesney  v. 
Brown,  29  Fed.  145,  holding  assignment  of  patent  for  an  invention  if  executed  by 
attorney,  by  instrument  under  seal,  must  be  executed  in  name  of  principal,  in 
order  to  bind  principal. 

Cited  in  reference  note  in  6  A.  D.  281,  on  effect  of  agent's  signing  instrument. 

Distinguished  in  Stanton  v.  Granger,  125  App.  Div.  174,  109  N.  Y.  Supp.  134 
{dissenting  opinion),  on  power  of  agent  to  make  sealed  agreements. 
—  liiability  of  agents  for  failure  to  bind  principal. 

Cited  in  Van  Allen  v.  Peabody,  112  App.  Div.  67,  97  N.  Y.  Supp.  1119,  holding 
specific  performance  of  a  sealed  contract  to  buy  lands  can  be  had  only  against 
parties  to  the  instrument;  Thistle  v.  Jones,  46  Misc.  216,  92  N.  Y.  Supp.  113, 
on  such  liability. 
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Distinguished  in  Whitford  v.  Laidler,  94  N.  Y.  145,  46  A.  R.  131  (reversing 
25  Hun,  136),  holding  if  unauthorized  agent  executes  contract  under  seal,  in 
which  he  represents  himself  as  agent  and  assumes  to  contract  for  principal  only, 
in  absence  of  any  personal  covenant  on  his  part,  he  is  not  liable  thereon;  Melcher 
V.  Kreiser,  21  Misc.  159,  47  N.  Y.  Supp.  71,  as  to  who  is  real  party  in  interest 
where  a  lease  is  executed  by  an  agent  as  such. 

lilablllty   of   lessee  or   his   assignee   for   use   and   occapatlon   under  a 
lease. 

Cited  in  Lenney  v.  Finley,  118  Ga.  7l8,  46  S.  E.  593,  holding  where,  during 
term  under  lease  under  seal  executed  by  agent  for  undisclosed  principal,  the 
premises  were  used  by  the  principal,  or  by  his  agent  as  manager,  an  action  for 
use  and  occupation  does  not  lie  against  the  principal;  Tinder  v.  Davis,  88  Ind. 
99,  upholding  rule  that  suit  for  use  and  occupation  can  be  sustained  only  where 
relation  of  landlord  and  tenant  exists;  Brown  v.  Cairns,  107  Iowa,  727,  77  N. 
W.  478,  on  liability  for  use  and  occupation;  Seventh  Ward  Nat.  Bank  v.  New 
York  Elev.  R.  Co.  1  Jones  &  S.  412,  denying  recovery  for  use  and  occupation  of 
plaintiff's  easement  in  a  street  where  theere  is  no  subsisting  tenancy  between  him 
and  defendant;  Walton  v.  Stafford,  14  App.  Div.  310,  43  N.  Y.  Supp;  1049, 
denying  such  liability  where  there  is  no  tenancy;  CRourke  v.  Brown,  22  Jones 
&,  S.  384,  on  the  liability  upon  covenant  where  lease  is  by  deed. 
Parol  evidence  to  vary  written  instrament. 

Cited  in  American  Surety  Co.  v.  McDermott,  6  Misc.  298,  25  N.  Y.  Supp. 
467,  denying  competency  of  parol  evidence  to  modify  meaning  of  instrument 
under  seal. 

25  AM.  REP.  208,  CAH£N  v.  PLATT,  69  N.  Y.  848. 

What  constltntes  breach  of  sale  for  delivery  in  Instalments. 

Cited  in  West  v.  Bechtel,  125  Mich.  144,  61  L.R.A.  791,  84  N.  W.  69,  holding 
that  under  contract  for  delivery  of  wood  in  carload  lots,  a  failure  to  pay  prompt- 
ly was  not  such  a  breach  as  would  justify  vendor  in  repudiating  the  entire  con- 
tract. 
Remedies  for  breach  of  contract. 

Cited  in  House  v.  Babcock,  43  N.  Y.  S.  R.  500,  17  N.  Y.  Supp.  640,  holding 
that  upon  breach  of  contract  to  purchase  goods,  vendor  may  sell  the  goods  refused 
and  recover  difference  between  price  received  and  the  agreed  price;  Moore  v. 
Potter,  165  N.  Y.  481,  03  A.  S.  R.  692,  60  N.  E.  271,  on  same  point;  Pakas  v.  Hol- 
lingshead,  99  App.  Div.  472,  91  N.  Y.  Supp.  1106  (dissenting  opinion),  on  right 
of  innocent  party  upon  bi-each  of  contract  to  elect  whether  to  sue  for  partial 
breach  and  continue  contract  or  to  sue  for  total  breach. 

Cited  in  notes  in  30  L.R.A.  56,  on  recovery  for  breach  of  contract;  62  L.R.A. 
249,  on  vendor's  right  to  resell  on  breach  by  vendee  and  effect  of  same  on  right 
to  recover  loss  of  profits. 

Power  to  repudiate  contract  for  partial  breach. 

Cited  in  Worthington  v.  Gwin,  119  Ala.  44,  43  L.R.A.  382,  24  So.  739,  hold- 
ing that  breach  of  part  of  a  severable  contract  does  not  of  itself  authorize  the 
repudiation  of  the  entire  contract;  Miller  v.  Moore,  83  Ga.  684,  20  A.  S.  R. 
329,  6  L.R.A.  374,  10  S.  E.  360;  Henderson  Elevator  Co.  v.  North  Georgia  Mill 
Co.  126  Ga.  279,  55  S.  E.  60;  Blackburn  v.  Reilly,  47  N.  J.  L.  290,  64  A.  R.  159, 
1  Atl.  27;  Baylis  v.  Weibezahl,  42  Misc.  178,  86  N.  Y.  Supp.  366,— holding  that 
when  installment  of  goods  not  up  to  contract  standard  has  been  accepted,  it 
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does  not  justify  a  repudiation  of  the  contract  as  to  goods  yet  to  be  delivered; 
Wolfert  V.  Caledonia  Springs  Ice  Co.  195  N.  Y.  118,  21  L.R.A,(N.S.)  864,  88 
N»  E.  24,  holding  that  where  goods  are  to  be  delivered  in  installments  under 
executory  contract,  acceptance  of  certain  installments,  does  not  prevent  rescission 
of  contract  for  future  failure  to  perform. 
Right  to  reject  portions  of  goods  not  conforming  to  contract. 

Cited  in  Cobum  v.  California  Portland  Cement  Co.  144  Cal.  81,  77  Pac.  771 ; 
American  Paper  Pail  &  Box  Co.  v.  Oakes,  04  Mo.  App.  235;  Robert  Gair  Co.  v. 
Lyon,  52  Misc.  139,  101  N.  Y.  Supp.  787, — holding  that  acceptance  of  an  instal- 
ment of  goods  not  confirming  to  contract  is  no  waiver  of  right  to  reject  future 
imperfect  goods;  Russell  v.  Lilienthal,  36  Or.  105,  58  Pac.  890,  holding  that  under 
contract  of  sale  by  sample,  acceptance  of  part  does  not  bar  rejection  of  another 
lot  if  not  equal  to  the  sample;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  117 
Iowa,  260,  90  N.  W.  746,  on  leniency  in  not  enforcing  contract  being  no  waiver 
of  right  to  enforcement. 

Distinguished  in  Smith  v.  Coe,  57  App.  Div.  631,  68  N.  Y.  Supp.  274,  on  ac- 
ceptance of  part  of  goods  under  contract  as  affecting  right  to  refuse  future  In- 
stallments of  the  same  quality  as  the  goods  accepted. 
Measure  of  damages  for  breach  of  contract  for  sale  of  goods. 

Cited  in  Merritt  v.  Wittich,  20  Fla.  27;  Dwiggins  v.  Clark,  94  Ind.  49,  48 
A,  R.  140;  Brownlee  v.  Bolton,  44  Mich.  218,  6  N.  W.  657;  Windemuller  v.  Pope, 
107  N.  Y.  674,  14  N.  E.  436,  1  Silv.  Ct.  App.  550;  New  York  k  M.  Granite  Pav- 
ing Co.  V.  Howell,  7  N.  Y.  S.  R.  494, — holding  that  measure  of  damages  for  breach 
of  contract  for  purchase  of  goods  is  tlie  difference  between  contract  price  and 
market  price  at  time  and  place  of  delivery;  O'Gara  v.  Ellsworth,  85  App.  Div. 
216,  83  N.  Y.  Supp.  120,  holding  the  same,  and  that  such  market  price  may  be 
shown  by  evidence  of  price  for  similar  goods  at  other  nearby  markets;  Wagoner 
Undertaking  Co.  v.  Jones,  134  Mo.  App.  101,  114  S.  W.  1049,  to  point  that  market 
price  will  usually  control  as  best  evidence  of  value  of  property  sold;  National 
Warehouse  &  Storage  Co.  v.  Toomey,  144  Mo.  App.  516,  129  S.  W.  423,  holding 
that  if  there  is  no  market  price  at  place  of  delivery  such  price  at  place  where 
goods  are  to  be  sent  less  cost  of  transportation  is  measure  of  value  at  place  of 
delivery;  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg.  Co.  86  Neb.  623, 
136  A.  S.  R.  710,  126  N.  W.  293,  holding  that  measure  of  damages  for  refusal 
to  receive  goods  sold  is  difference  between  contract  price  and  market  price  at 
time  and  place  where  goods  ought  to  have  been  accepted;  Dreyfuss  v.  Foster,  19 
N.  Y.  S.  R.  683,  3  N.  Y.  Supp.  54,  on  measure  of  damages  for  refusal  to  accept 
goods  under  contract. 

Cited  in  reference  notes  in  17  A.  S.  R.  790,  on  measure  of  damages  for  breach 
of  contract  of  sale  of  goods;  88  A.  S.  R.  370,  on  measure  of  damages  for  failure 
to  deliver  goods;  106  A.  S.  R.  997,  on  measure  of  damages  for  failure  to  deliver 
goods  sold;  29  A.  S.  R.  720,  on  damages  for  failure  to  deliver  goods. 

Cited  in  notes  in  52  L.R.A.  246,  247,  on  measure  of  damages  for  breach  by  ven- 
dee; 52  L.R»A.  253,  on  effect  of  absence  of  market  in  which  to  resell  on  vendor'^ 
right  to  recover  loss  of  profits  from  vendee's  breaking  contract ;  57  L.R.A.  205,  on 
measure  of  damages  for  breach  by  vendee  of  contract  for  sale  of  article  having  no 
market  price  where  neighboring  market  may  be  reached. 
Evidence  to  establish  market  value. 

Cited  in  Pugh  v.  Porter  Bros.  Co.  118  Cal.  628,  50  Pac.  772,  holding  that 
evidence  of  market  price  at  other  places  is  not  admissible  where  market  value 
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at  place  of  performance  can  be  directly  shown;  Hogan  v.  Donohue,  49  III.  App. 
432;  Hudson  v.  Northern  P.  R.  Co.  92  Iowa,  231,  54  A.  S.  R.  550,  60  N.  W.  608,— 
holding  evidence  of  market  price  at  other  places  admissible  on  question  of  market 
value  at  place  in  controversy;  Redhead  Bros.  v.  Wyoming  Cattle  Invest.  Co. 
126  Iowa,  410,  102  N.  W.  144,  holding  evidence  of  sales  of  similar  property  at 
and  near  time  in  question  admissible  to  establish  market  value;  Newsome  ▼. 
Davis,  133  Miss.  343,  holding  evidence  of  sales  of  other  shares  of  stock  at  or 
near  time  in  question,  admissible  to  show  market  value;  Virginia  F.  ft  M.  Ins. 
Co.  V.  Cannon,  18  Tex.  Civ.  App.  588,  45  S.  W.  945,  holding  the  market  value  in 
large  lots  is  not  conclusive  in  question  of  actual  cash  value. 

25  AM.  REP.  206,  HARGER  T.  WORRAUj,  69  N.  T.  870. 
Liability  of  accommodation  parties  on  notes. 

Cited  in  National  Bank  v.  White,  19  App.  Div.  390,  46  N.  Y.  Supp.  555,  holding 
that  bona  fide  holder,  for  value,  of  note  may  recover  thereon  though  he  had 
knowledge  that  as  between  parties  thereto  it  was  an  accommodation  note; 
Heuertematte  v.  Morris,  101  N.  Y.  63,  64  A.  R.  657,  4  N.  E.  1 ;  Peck  v.  Burwell, 
48  Hun,  471,  1  N.  Y.  Supp.  33,— on  same  point;  Murphy  v.  Gumacr,  12  Colo. 
App.  472,  55  Pac.  951;  Mechanics'  &  T.  Bank  v.  Livingston,  6  Misc.  81,  26 
N.  Y.  Supp.  25, — ^holding  that  fact  that  note  was  accommodation  paper  does 
not  affect  right  of  indorsee  to  recover  thereon. 
Presumptions   in   favor  of  holder  of  note. 

Cited  in  Lincoln  Nat  Bank  v.  Butler,  16  Misc.  566,  38  N.  Y.  Supp.  776,  holding 
indorsee  of  promissory  note  presumably  a  bona  fide  holder  for  value;  Mitchell 
v.  Baldwin,  88  App.  Div.  265,  84  N.  Y.  Supp.  1043;  Joveshof  v.  Rockey,  58  Misc. 
559,  109  N.  Y.  Supp.  818, — holding  that  presumption  is  not  overcome  by  proof 
of  want  of  consideration  between  maker  and  payee;  Johnson  County  Sav.  Bank 
V.  Kramer,  42  Ind.  App.  548,  86  N.  E.  84,  to  the  point  that  in  action  by  in- 
dorsee of  bill  of  exchange  against  acceptor,  acceptor  cannot  defend  by  showing 
that  he  received  no  consideration. 
—  Burden  of  proof. 

Cited  in  Chicago  &  N.  E.  R.  Co.  v.  Edson,  41  Mich.  673,  3  N.  W.  176,  holding 
that  evidence  that  note  was  given  for  the  debt  of  another  than  the  maker,  does 
not  throw  burden  upon  holder  of  proving  that  he  obtained  it  for  value;  Benson 
V.  Gerlach,  35  N.  Y.  S.  R.  598,  12  N.  Y.  Supp.  595;  Hale  v.  Shannon,  67  Hun, 
466,  11  N.  Y.  Supp.  129,  holding  that  where  note  has  been  obtained  by  fraud, 
a  holder  suing  thereon  must  prove  himself  a  bona  fide  holder  for  value;  Seyfert 
V.  Edison,  45  N.  J.  L.  393,  holding  that  burden  of  proving  that  note  was  pur- 
chased after  its  maturity  is  upon  the  party  relying  upon  it. 

Cited  in  reference  note  in  1  A.  S.  R.  135,  on  character  of  «>vidence  required 
to  convict  holder  of  negotiable  paper  of  bad  faith. 

Cited  in  note  in  35  A.  D.  569,  on  burden  of  proving  that  indorser  is  holder 
for  value. 
Liability  of  voluntary  acceptor  of  bill. 

Cited  in  Hinkley  v.  Fourth  Nat.  Bank,  77  Ind.  475,  holding  that  acceptor 
of  bill  cannot  avoid  liability  to  indorsee  by  showing  that  his  acceptance  was 
without  consideration. 

25  AM.  REP.  208,  YERKES  v.  NATIONAL  BANK,  60  N.  Y.  882. 
Powers  of  national  banks. 
Cited  in  Newport  Nat.  Bank  v.  Board  of  Education,  114  Ky.  87,  70  S.  W.  186, 
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holding  that  national  bank  has  authority  to  purchase  bonds  issued  by  board  of 
education  of  a  city. 

Cited  in  note  in  77  A.  S.  R.  613,  614,  on  authority  of  banks  to  collect  com- 
mercial paper. 

liiability  of  bank  for  acts  of  its  officers  in  taking  special  deposits. 

.Cited  in  Hanson  v.  Heard,  69  N.  H.  190,  38  Atl.  788,  holding  that  cashier 
of  national  bank  has  prima  facie  authority  to  receive  a  savings  bank  book  for 
collection  and  to  receive  deposits  of  money;  Pattison  v.  Syracuse  Nat.  Bank, 
17  Hun,  419,  holding  bank  bound  by  action  of  its  teller  in  receiving  deposit  of 
bonds  for  safe  keeping,  where  act  was  done  in  his  official  capacity. 

Distinguished  in  Dundee  Nat.  Bank  v.  Huntington,  20  App.  Div.  104,  46  N.  Y. 
Supp.  1003,  holding  bank  not  bound  by  agreement  of  its  president  with  a  debtor 
offsetting  liability  to  the  bank  against  personal  debt  owed  by  the  president. 
Judicial  notice  of  banking  practice. 

Cited  in  Hunter  v.  New  York,  O.  &  W.  R.  Co.  116  N.  Y.  615,  6  L.R.A.  246,  23 
N.  £.  9,  on  judicial  notice  of  the  custom  and  practice  of  banks  in  their  business. 

25  AM.  R£P.   212,  CAMBRON  ▼.   SKABfAN,   69  N.  Y.   396. 
Necessity  of  acceptance  of  directorship. 

Cited  in  United  Growers  Co.  v.  Eisner,  22  App.  Div.  1,  47  N.  Y.  Supp.  906, 
holding  that  election,  in  the  absence  of  facts  showing  acceptance,  does  not 
make  a  person  a  director. 

Construction   of  statute  Imposing  personal  liability   upon   directors  of 
company   falling   to   make   report. 

Cited  in  Manhattan  Co.  v.  Kaldenberg,  165  N.  Y.  1,  58  N.  E.  790,  holding 
that  such  statutes  are  penal  and  must  be  strictly  construed  in  favor  of  the 
directors;  Weidenger  v.  Spruance,  101  III.  278,  on  statute  imposing  several 
liability  upon  stockholders  and  trustees  under  certain  contingencies  as  being 
penal. 

Cited  in  reference  note  in  16  A.  S.  R.  678,  on  personal  liability  of  directors. 

Cited  in  note  in  25  A.  R.  218,  on  individual  liability  of  directors  of  cor- 
poration. 

Distinguished  in  Whitney  v.  Cammann,  137  N.  Y.  342,  33  N.  E.  305   (affirm- 
ing 28  Jones  &  S.   391,   18  N.  Y.   Supp.   200,  46  N.  Y.   S.   R.   670),   holding 
directors  liable  where  report  was  not  filed  though  it  was  made  and  published 
as  required  by  statute. 
—  Tardy   or   premature   reports. 

Cited  in  Western  Nat.  Bank  v.  Faber,  29  Misc.  467,  62  N.  Y.  Supp.  82; 
Butler  V.  Smalley,  101  N.  Y.  71,  4  N.  E.  104,  3  How.  Pr.  N.  S.  256  (revers- 
ing 17  Jones  &  S.  492), — holding  trustees  not  personally  liable  if  report  is 
made  within  time  limited  and  then  filed  within  reasonable  time  thereafter; 
Zoller  V.  CKeeffe,  15  Abb.  N.  C.  483,  holding  that  where  directors  make  and 
publish  report  a  few  days  prior  to  time  required  by  statute,  it  takes  effect 
and  becomes  operative  at  time  when  it  should  have  been  made;  Cincinnati 
Cooperage  Co.  v.  O'Keeflfe,  120  N.  Y.  603,  24  N.  E.  993  (affirming  44  Hun, 
64),  holding  that  making  and  publishing  report  on  Dec.  22  and  filing  it 
Dec.  28  was  not  such  compliance  with  statute  requiring  report  to  be  made, 
within  the  first  twenty  days  of  January,  as  to  relieve  director!  of  personal 
liability. 
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—  As  to  what  debts. 

Cited  in  Buck  v.  Barker,  5  N.  Y.  S.  R.  826,  holding  that  directora  of  a 
company  become  personally  liable  for  debts  created  during  theit  term,  if 
they  fail  to  file  the  report  required  by  statute;  Stafford  v.  St.  John,  164  Ind. 
277,  73  N.  E.  596,  holding  liability  of  director  for  debts,  upon  failure  to  make 
and  file  report,  to  be  limited  to  debts  contracted  while  he  was  sucn  director. 
Place  of  publishing  statutory  notices. 

Cited  in  Felker  v.  Grant,  10  S.  D.  141,  72  N.  W.  81,  holding  that  under 
statute  for  publication  of  notice  of  chattel  mortgage  sale  in  newspaper  near- 
est to  place  of  sale,  a  publication  in  any  paper  in  the  city  or  village  where 
sale   is  had  is  valid   regardless  of  actual   distance  from   place  of  sale. 
'^Making,*'    "filing"    and    "recording"    of    reports. 

Cited  in  Manhattan  Co.  t.  Laimbeer,  108  N.  Y.  578,  16  N.  E.  712,  21  Abb. 
N.  C.  27,  holding  that  the  filing  of  a  certificate  of  limited  partnership  is  suffi- 
cient  to   release   special   partner   from   general   liability   though   clerk   failed 
to  actually  record  it. 
Construction  of  penal  statutes. 

Cited  in  Stamford  t.  Fisher,  63  Hun,  123  17  N.  Y.  Supp.  609,  holding  that 
penal  statutes  must  be  strictly  construed. 

f5  AM.  REP.  f  18,  DAVIS  ▼.  BECHSTEIN,  69  N.  Y.  440. 
Defenses  to  nonnegottable  Instrument  In  hands  of  Innocent  purchaser. 

Cited  in  Roosevelt  v.  Land  &  R.  Improv.  Co.  11  Misc.  595,  33  N.  Y.  Supp. 
536,  holding  that  purchaser  of  non-negotiable  chose  in  action  takes  it  subject 
to  equities  existing  between  the  parties;  Bixby  y.  Barklie,  26  Hun,  275;  Mer- 
chants' Bank  v.  Weill,  29  App.  Div.  101,  52  N.  Y.  Supp.  37  (dissenting  opin- 
ion),—on  same  point;  Luecht  v.  Pearson,  101  III.  App.  236,  holding  that 
assignee  of  judgment  takes  only  such  rights  as  his  assignor  has;  Washington 
Twp.  V.  First  Nat.  Bank,  147  Mich.  571,  11  L.R.A.(N.S.)  471,  111  N.  W.  349, 
on  assignee  of  non-negotiable  paper  obtaining  only  such  rights  as  his  assignor 
had;  Marling  t.  Fitzgerald,  138  Wis.  93,  131  A.  S.  R.  1003,  23  L.R.A.(N.S.) 
177,  120  N.  W.  388,  to  point  that  note  is  not  without  consideration  to  sup- 
port it  in  hands  of  bona  fide  holder  when  given  upon  agreement  to  advance 
money. 

Distinguished  in  Bank  of  Batavia  v.  New  York,  L.  E.  &  W.  R.  Co.  33  Hun 
589,  holding  railroad  company  liable  to  one  who  in  good  faith  advances  money 
on  bill  of  lading  issued  by  it  though  in  fact  no  property  was  delivered  to  the 
railroad. 

—  Assignment  In  fraud  of  owner's  rights. 

Cited  in  Combes  t.  Chandler,  33  Ohio  St.  178,  holding  that  assignee  of 
non-negotiable  promissory  notes  in  good  faith  for  value  and  without  notice 
obtains  good  title  thereto  though  the  notes  were  obtained  from  payee  without 
consideration;  Moore  v.  Moore,  112  Ind.  149,  2  A.  S.  R.  170,  13  N.  E.  673, 
holding  indorser  of  note  estopped  to  set  up  rights  thereto  as  against  subse- 
quent indorsee,  who  is  purchaser  in  good  faith  for  value,  though  prior  in- 
dorsement was  obtained  by  fraud ;  Young  v.  Brewster,  62  Mo.  App.*  628,  holding 
that  where  indorsed  tax  bills  were  left  in  safe  to  which  another  had  access 
who  wrongfully  took  and  sold  them,  the  owner  was  not  estopped  to  assert  his 
title  thereto  against  an  indorsee  thereof. 
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—  To  mortfirage  In  hands  of  assignee. 

Cited  in  Foster  v.  Strong,  5  111.  App.  223;  Seymour  v.  McMinstry,  106  N.  Y. 
230,  14  N.  E.  94,  11  N.  Y.  S.  R.  760,— holding  that  assignee  of  mortgage 
takes  it  subject  to  all  defenses  available  against  his  assignor;  Griswold  v. 
Caldwell,  66  App.  Div.  371,  73  N.  Y.  Supp.  2,  holding  that  purchaser  of  a 
mortgage  takes  it  subject  to  equities  existing  against  the  mortgagor,  where 
no  estoppel  exists;  First  Nat.  Bank  v.  Honeyman,  6  Dak.  275,  42  N.  W.  771; 
Bennett  v.  Bates,  94  N.  Y.  364;  Frear  v.  Sweet,  118  N.  Y.  454,  23  N.  E.  910; 
Parmenter  v.  Colrick,  20  Misc.  202,  45  N.  Y.  Supp.  748,— holding  that  as- 
signee of  bond  and  mortgage  takes  it  subject  to  defenses  available  as  between 
the  parties  thereto;  Westbrook  v.  Gleason,  79  N.  Y.  23  (dissenting  opinion), 
on  same  point;  Wood  v.  Travis,  24  Misc.  689,  54  N.  Y.  Supp.  60,  holding 
that  bona  fide  purchaser  of  a  mortgage  takes  it  subject  to  the  defense  of 
want  of  consideration;  Edwards  v.  Schoharie  County  Nat.  Bank,  47  Hun, 
469,  holding  that  where  agent  took  mortgage  in  his  own  name  instead  of 
that  of  his  principal,  and  assigned  it  to  another,  the  assignee  must  show  pur- 
chase in  good  faith  for  value  without  notice,  as  against  right  of  principal. 

Cited  in  note  in  10  E.  R.  C.  531,  on  right  of  bona  fide  holder  of  mortgage. 
Parol  evidence  as  to  consideration  for  mortgage. 

Cited  in  Baird  v.  Baird,  145  N.  Y.  059,  28  L.R.A.  376,  40  N.  E.  222  (affirm- 
ing 81  Hun,  300,  30  N.  Y.  Supp.  785),  holding  that  want  of  consideration  of 
mortgage  may  be  shown  by  parol;  Sturmdorf  v.  Saunders,  117  App.  Div.  762, 
102  N.  Y.  Supp.  1042,  holding  that  where  mortgage  expresses  a  certain  amount 
as  consideration,  parol  evidence  is  not  admissible  to  show  that  the  considera- 
tion was  a  different  amount. 
Waiver  of  defect  of  parties. 

Cited  in  Browning  v.  Smith,  139  Ind.  280,  37  N.  E.  540;   Williams  v.  Wil- 
liams, 35  N.  Y.  S.  R.  199,  12  N.  Y.  Supp.  599;   Garrick  v.  Menut,  41  N.  Y. 
S.  R.  468,  17  N.  Y.  Supp.  455, — holding  that  defect  of  parties  is  waived  by 
failure  to  take  the  objection  by  answer  or  demurrer. 
Title  nnder  frandnlent  purchase  and  resale. 

Cited  in  Wyckoff  v.  Vicary,  75  Hun,  409,  27  N.  Y.  Supp.  103,  holding  that 
where  property  is  sold  to  one  who  represents  himself  as  ao;ent  of  a  corpora- 
tion which  has  no  existence  no  title  passes  in  favor  of  an  innocent  purchaser 
fnmi  such  agent. 

25  AM.  REP.  221,  ARCTIC  F.  INS.  CO.  v.  AUSTIN,  69  N.  Y.  470. 
litability  of  tng  and  vessel  in  tow. 

Cited  in  Rockland  Lake  Trap  Rock  Co.  v.  Lehigh  Valley  R.  Co.  115  App. 
Div.  628,  101  N.  Y.  Supp.  222,  on  liability  of  owners  of  vessel  for  negligence 
of  master  and  crew  of  the  vessel  while  towed  by  a  tug;  The  M.  J.  Ciunmings, 
18  Fed.  178,  on  liability  of  tug  and  of  vessel  being  towed;  Ryan  v.  Hook, 
34  Hun,  185,  on  distinction  between  "towing"  and  "navigating." 

Cited  in  reference  note  in  69  A.  S.  R.  300,  on  towboat  as  a  common  carrier. 

Cited  in  note  in  75  A.  D.  610,  on  respective  rights  and  duties  of  tugs  and 
tows. 

Distinguished  in  New  York,  L.  E.  &  W.  R.  Co.  v.  New  Jersey  Electric 
R.  Co.  60  N.  J.  L.  338,  43  L.R.A.  849,  38  Atl.  828,  as  being  case  arising 
out  of  bailment  for  carriage  of  goods  by  common  carrier 
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—  Imputed  negligence. 

Cited  in  Bartels  v.  Brain,  13  Utah,  162,  44  Pac.  715  (dissenting  opinion), 
on  admissibility  of  evidence  as  to  conversation  leading  up  to  the  making  of 
a  contract  to  explain  meaning  of  written  instrument;  Martin  v.  Texas  & 
P.  R.  Co.  87  Tex.  117,  26  S.  W.  1052,  on  negligence  of  persons  in  charge  of 
goods  being  imputed  to  owners  thereof. 
Relation  between  crew  or  master  of  tag  and  crew  or  master  of  tow. 

Distinguished  in  Perry  v.  Lansing,  17  Hun,  34,  holding  that  pilot  of  tug« 
boat,  personally  free  from  negligence,  may   recover  for  injury  from  collision 
with  another  boat  caused  by  its  n^ligence,  though  negligence  of  his  coem* 
ployees  contributed  to  the  injury. 
Liiabllity  for  concurring  negligence. 

Cited  in  Matthews  v.  Delaware,  L.  &  W.  R.  Co.  56  N.  J.  L.  34,  22  L.RJL 
261,  27  Atl.  919,  holding  that  where  negligence  of  railroad  company  and  of 
street  railway  concur  in  causing  injury,  they  are  joint  tort  feasors  and  one 
or  both  may  be  sued  therefor;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular 
Land,  Transp.  &  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9  So.  661,  holding  that 
fact  that  another  may  be  equally  liable  for  the  injury  is  no  defence  to  suit 
for  negligent  act  of  defendant. 

Cited  in  notes  in  45  A.  D.  53,  as  to  who  bears  the  loss  for  collision  when 
both  parties  are  in  fault;   75  A.  D.  420,  on  joint  liability  of  both  railroad 
companies  in  case  of  collision  of  trains. 
Construction  of  written  Instrument  as  law  question. 

Cited  in  Dwight  v.  Germania  L.  Ins.  Co.  103  N.  Y.  341,  57  A.  R.  729, 
8  N.  E.  654;  Wyllie  v.  Pahner,  137  N.  Y.  248,  19  L.R.A.  285,  33  N.  E.  381,— 
holding  that  where  language  of  written  instrimient  is  not  ambiguous,  its  con- 
struction and  legal  effect  is  to  be  determined  by  the  court;  Susman  v.  Whyard, 
71  Hun,  215,  25  N.  Y.  Supp.  222  (dissenting  opinion),  on  character  and  legal 
effect  of  written  instrument  being  a  question  for  the  court. 

25  AM.  REP.  2S1,  GROCERS*  BANK  ▼.  PENFIELD,  69  N.  Y.  502. 
Liability  of  maker  of  accommodation  note  diverted  from  agreed  par- 
pose. 

Cited  in  Auerbach  v.  Peetsch,  39  N.  Y.  S.  R.  211,  15  N.  Y.  Supp.  102; 
First  Nat.  Bank  v.  Wolf,  21  N.  Y.  S.  R.  45,  4  N.  Y.  Supp.  278,— holding  that 
one  taking  accommodation  note,  which  has  been  diverted,  for  value  and  with- 
out notice  of  such  diversion  may  recover  thereon;  Victor  v.  Bauer,  11  N.  Y. 
S.  R.  531,  holding  that  where  accommodation  note  has  been  diverted,  this 
fact  is  good  defense  against  action  by  holder  who  is  not  a  purchaser  for  value; 
Continental  Nat.  Bank  v.  Bell,  125  N.  Y.  38,  25  N.  E.  1070,  on  liability  of 
accommodation  maker  where  note  has  been  diverted  from  purpose  for  which 
it  was  made. 

Cited  in  notes  in  31  A.  S.  R.  748,  on  misappropriation  of  accommodation 
paper;    10   L.R.A.   678,   on   rights   of  holder   of   note   fraudulently   obtained. 

Distinguished  in  Benjamin  v.  Rogers,  326  N.  Y.  60,  26  N.  E.  970,  holding 
that  one  who  takes  note  with  knowledge  that  it  was  given  for  accommodation 
and  that  it  has  been  diverted  can  not  recover  from  the  maker;  Produce  Bank 
V.  Bache,  30  Hun,  351,  holding  wife  not  liable  upon  indorsement  of  draft 
given  for  antecedent  debt  of  husband  at  request  of  bank  without  consideration. 
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—  Wben  pledged  for  oollateral. 

Cited  in  Re  Hopper-Morgan  Co.  154  Fed.  249;  Continental  Nat.  Bank  v. 
Townsend,  87  N.  Y.  8;  Wallach  v.  Bader,  7  N.  Y,  S.  R.  375;  Moyer  v.  Urtel, 
9  N.  Y.  S.  R  667;  Benjamin  v.  Rogers,  32  N.  Y.  S.  R.  626,  10  N.  Y.  Supp. 
777;  Tinedale  v.  Murray,  9  Daly,  446;  Leslie  v.  Bassett,  27  Jones  &  S.  403, 
14  N.  Y.  Supp.  380;  Mechanics'  &  T.  Bank  v.  Livingston,  6  Misc.  81,  26  N.  Y. 
Supp.  25;  HoU  v.  Long,  34  Misc.  1,  68  N.  Y.  Supp.  522;  Pitts  v.  Foglesong, 
37  Ohio  St.  676,  41  A.  R.  540, — ^holding  that  indorsee  of  accommodation  note 
taken  in  good  faith  as  collateral  security  for  antecedent  debt  may  recover 
thereon  against  the  maker  where  no  restriction  is  imposed  as  to  the  use  of 
the  note;  Schloeter  v.  Fisher,  37  Mo.  App.  352;  Tradesmen's  Nat.  Bank  v. 
Curtis,  38  App.  Div.  240,  57  N.  Y.  Supp.  121  (dissenting  opinion),  Wheeler 
V.  Allen,  59  How.  Pr.  118,^-on  same  point. 

Cited  in  notes  in  31  A.  S.  R.  747,  on  pledge  of  accommodation  paper  as 
collateral  security  or  in  payment;  32  A.  S.  R.  714,  on  restriction  of  right 
of  holder  of  collateral  to  his  interests;  31  L.R.A.(N.S.)  294,  297,  on  holder 
of  bill  or  note  as  collateral  as  bona  fide  holder. 

Distinguished  in  State  of  New  York  Nat.  Bank  v.  Coykendall,  58  Hun,  205, 
12  N.  Y.  Supp.  334,  holding  that  bank  taking  accommodation  note,  which  has 
been  diverted  from  the  purpose  for  which  it  was  given  as  collateral  security 
for  past  due  check  is  not  a  holder  in  good  faith  for  value;  Yale  v.  Dart,  46 
N.  Y.  S.  R.  675,  19  N.  Y.  Supp.  389  (reversing  43  N.  Y.  S.  R.  789,  17  N.  Y. 
Supp.  179),  holding  that  holder  of  draft  taken  from  drawer  as  collateral  se- 
curity for  antecedent  debt  can  not  recover  from  acceptor  where  it  was  accepted 
for  their  own  accommodation  and  upon  agreement  that  they  should  protect  it. 
iliiteoedent  debt  as  eonsideration. 

Cited  in  Freund  t.  Importers'  &  T.  Nat.  Bank,  76  N.  Y.  352,  holding  that  an 
existing  debt  is  good  consideration  for  the  transfer  of  a  check;  Milius  v. 
Kauffmann,  104  App.  Div.  442,  93  N.  Y.  Supp.  669,  holding  that  one  taking 
a  note  as  security  for  antecedent  debt  is  a  holder  for  value;  Birket  v.  Elward, 
68  Eau.  295,  104  A.  S.  R  405,  64  L.R.A.  568,  74  Pac.  1100,  1  A.  &  E.  Ann. 
Cas.  272;  Brewster  v.  Shrader,  26  Misc.  480,  57  N.  Y.  Supp.  606,--holding 
that  indorsee  of  note  as  collateral  security  for  pre-existing  debt  is  a  holder 
for  value;  Jackson  v.  Nicol,  23  App.  Div.  139,  48  N.  Y.  Supp.  974,  on  ante- 
cedent debt  as  consideration. 

Cited  in  reference  note  in  33  A.  R.  47,  on  rights  of  one  taking  promissory 
note  before  maturity  as  payment  or  security  for  antecedent  debt. 

Cited  in  note  in  40  A.  D.  407,  as  to  when  transferee  of  negotiable  paper 
08  payment  of  pre-existing  debt  is  holder  for  value. 

Distinguished   in   Linderman   v.   Farquharson,    101   N.   Y.   434,   5   N.   E    .67, 
holding  that  married  woman  may   set   up   want  of  consideration    as   defense 
against  bona  fide  holder  of  note  given  for  husband's  debt  without  considera- 
tion and  without  request  on  his  part. 
Extension  of  debt  as  consideration. 

Cited  in  Tyrell  v.  Cairo  &  St.  L.  R.  Co.  7  Mo.  App.  294;  Traders'  Nat. 
Bank  v.  Parker,  29  N.  Y.  S.  R.  373,  8  N.  Y.  Supp.  683;  New  York  Mut  L. 
Ins.  Co.  v.  Smith,  23  Hun,  535, — holding  that  extension  of  time  of  payment 
for  an  indefinite  period  is  a  valuable  consideration;  Callahan  v.  Bancroft, 
28  Hun,  584,  holding  that  extension  of  time  of  payment  of  antecedent  debt 
is  valuable   consideration   for  transfer  of   accommodation  note;    Bloomingdale 
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V.  Li8berger,  24  Him,  355;  Paul  v.  Stevens,  67  Hun,  171,  10  N.  Y.  Supp.  442,— 
holding  that  extension  of  time  for  payment  of  a  debt  is  good  consideration 
for  a  note;  Western  Nat.  Bank  v.  Flannagan,  14  Misc.  317,  35  N.  Y.  Supp. 
848;  Atlanta  Guano  Co.  v.  Hunt,  100  Tenn.  89,  42  S.  W.  482,— holding  that 
transfer  of  notes  as  collateral  security  for  pre-existing  debt,  upon  considera- 
tion of  definite  extension  of  time,  is  a  transfer  for  value. 
When  holder  must  show  himself  bona  fide  holder  for  value. 

Cited  in  Thamling  v.  Duffey,  14  Mont.  667,  43  A.  S.  R.  658,  37  Pac  363; 
Vosburgh  v.  Diefendorf,  119  N.  Y.  367,  16  A.  S.  R.  836,  23  N.  E.  801,— 
holding  that  where  note  has  been  obtained  from  maker  by  fraud,  a  subsequent 
indorsee  must  show  that  he  is  a  bona  fide  purchaser  for  value  before  he  can 
recover  thereon. 

Distinguished  in  Ives  v.  Jacobs,  21  Abb.  N.  C.  151,  1  N.  Y.  Supp.  330; 
Ayres  v.  Doying,  42  Hun,  630;  McCammon  v.  Shantz,  26  Misc.  476,  57  N.  Y. 
Supp.  615, — holding  that  where  note  given  for  a  specified  purpose  has  been 
diverted  by  the  payee,  the  holder  must  show  that  he  took  it  for  value  without 
notice  as  against  the  maker. 
Power  of  appellate  court  as  to  errors  not  raised  by  exceptions. 

Cited  in  Roberts  v.  Tobias,  120  N.  Y.  1,  23  N.  E.  1105,  on  right  of  appellate 
court  to  reverse  case  for  errors  not  raised  by  exceptions. 

25  AM.  REP.  tSS,  GREEN  ▼.  GREEN,  69  N.  Y.  55S. 
Right  of  Infant  to  disaffirm  contract. 

Cited  in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Higgins,  44  Ark.  203;  Palmer  y. 
Conant,  68  Hun,  333,  11  N.  Y.  Supp.  017, — ^holding  that  minor  may  disaffirm 
settlement  made  for  personal  injury  to  him;  Featherstone  v.  Betlejewski,  75 
111.  App.  69,  holding  the  same  where  his  signature  thereto  was  obtained  by 
fraud;  Mordecai  v.  Pearl,  63  Hun,  553,  18  N.  Y.  Supp.  643,  holding  that  infant 
may  repudiate  order  for  purchase  of  stock  and  recover  deposit  made  with 
broker;  Sparman  v.  Keim,  83  N.  Y.  245,  9  Abb.  N.  C.  1,  holding  that  infant 
may  disaffirm  contract  of  partnership  and  recover  capital  advanced  by  him 
less  amount  he  had  received  from  the  partnership;  Rice  v.  Butler,  25  App. 
Div.  388,  49  N.  Y.  Supp.  494,  holding  that  an  infant  may  disaffirm  a  con- 
ditional contract  for  the  purchase  of  an  article,  not  a  necessity,  and  recover 
the  instalments  paid  thereon;  Koerner  v.  Wilkinson,  96  Mo.  App.  510,  70 
8.  W.  609,  on  right  of  infant  to  disaffirm  contract  at  common  law;  People 
y.  Kelly,  37  Hun,  160,  3  N.  Y.  Crim.  Rep.  414,  on  question  whether  infant, 
who  executed  an  assignment  of  his  wages  to  another,  and  then  drew  them 
himself,  would  be  guilty   of  a  crime  his   assignment  being  voidable. 

Cited  in  notes  in  13  A.  D.  132,  on  method  of  avoidance  of  infants'  convey- 
ances of  land;  18  A.  S.  R.  663,  on  whether  infant's  disaffirmance  must  be  of 
equal  solemnity  with  act,  disaffirmed. 

Distinguished  in  Crummey  v.  Mills,  40  Hun,  370,  holding  that  infant  can 
not  disaffirm  executed  contract  for  purchase  of  stock  and  recover  money  paid 
to  brokers  thereon;  Wheeler  &  W.  Mfg.  Co.  v.  Jacobs,  2  Misc.  236,  21  N.  Y. 
Supp.  lOOG,  holding  that  replevin  will  lie  to  recover  property  sold  to  infant, 
upon  failure  to  pay  instalments  as  agreed,  and  infant  can  not  recover  instal- 
ments already  paid  thereon. 
<»  Conveyances  by  or  for  infant. 

Cited  in  Hamilton  v.  Rathbone,  0  App.  D.  C.  48,  holding  that  infant  upon 
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attaining  majority  may  assert  title  to  lands  illegally  sold  by  his  guardian 
though  part  of  the  consideration  has  been  expended  for  his  benefit  during 
minority;  O'Donohue  v.  Smith,  130  App.  Div.  214,  114  N.  Y.  Supp.  636,  to 
the  point  that  in  order  to  maintain  action  by  grantor  to  set  aside  deed  executed 
during  infancy  there  must  be  affirmance  antecedent  to  commencement  of  ac- 
tion; Seed  V.  Jennings,  47  Or.  464,  83  Pac.  872,  holding  that  deed  given  by 
minor  may  be  disaffirmed  when  he  becomes  of  age. 

Cited  in  notes  in  18  A.  S.  R.  664,  on  infant's  re-entry  in  case  of  oonveyances; 
18  A.  S.  R.  677,  on  disaffirmance  of  deeds  within  reasonable  time  after  reach- 
ing majority. 

^-Retarn  of  oonsideratlon  apon  dtsafflrmance. 

Cited  in  Eureka  Co.  v.  Edwards,  71  Ala.  248,  46  A.  R.  314;  Brantley  v. 
Wolf,  60  Miss.  420;  Craig  v.  Van  Bebber,  100  Mo.  684,  18  A.  S.  R.  569,  13 
S.  W.  906;  Moore  v.  Appleby,  36  Hun,  368;  Petrie  v.  Williams,  68  Hun,  689, 
23  N.  Y.  Supp.  237, — holding  that  contract  entered  into  by  infant  may  be 
disaffirmed  without  return  of  consideration  where  such  consideration  has  be^ 
spent  during  infancy;  MacGreal  v.  Taylor,  167  U.  S.  688,  42  L.  ed.  326,  17 
Sup.  Ct.  Rep.  961,  on  same  point;  Bullock  v.  Sprowls,  93  Tex.  188,  77  A.  S. 
R.  849,  47  L.R.A.  326,  54  S.  W.  661,  holding  that  minor  conveying  land  and 
spending  the  consideration  received  therefor  during  minority,  may  disaffirm 
his  deed  upon  reaching  majority  without  tendering  or  returning  the  considera- 
tion; Hickey  v.  Dixon,  42  Misc.  4,  85  N.  Y.  Supp.  661,  on  same  point;  Kane 
V.  Kane,  13  App.  Div.  644,  43  N.  Y.  Supp.  662,  holding  that  where  infant 
had  executed  mortgages  for  land  purchased  by  him  and  for  money  which  he  had 
spent,  a  tender  of  reconveyance  of  the  land  was  sufficient  to  entitle  him  to 
disaffirm  the  mortgages;  Bloomer  v.  Nolan,  36  Neb.  61,  38  A.  S.  R.  690,  53 
N.  W.  1039,  holding  that  infant  disaffirming  contract  must  return  so  much  of 
the  consideration  as  he  has  at  time  of  disaffirmance  or  at  time  of  reaching 
his  majority. 

Cited  in  reference  note  in  40  A.  R.  801,  on  tender  of  consideration  as  pre- 
requisite to  rescission  of  contract  made   during  infancy. 

Cited  in  notes  in  46  A.  R.  317,  on  necessity  for  returning  consideration  upon 
infant's  disaffirmance  of  contract;  18  A.  S.  R.  689-691,  on  infant's  obligation 
to  restore  consideration  on  disaffirmance;  26  L.R.A.  178,  on  necessity  of  re- 
turning consideration  in  order  to  disaffirm  infant's  contract  if  still  in  his  pos- 
session; 42  L.  ed.  U.  S.  326,  on  power  and  right  of  infant  to  disaffirm  con- 
tract without  restoring  consideration. 

Distinguished  in  Dickerson  v.  Gordon,  1  Silv.  Sup.  Ct.  378,  5  N.  Y.  Supp. 
310,  24  N.  Y.  S.  R.  448,  holding  that  upon  disaffirmance  of  contract  it  is 
prima  facie  the  duty  of  infant  to  return  the  consideration  received;  Hangen 
v.  Hachmeister,  17  Jones  &  S.  34,  holding  that  infant  disaffirming  contract 
must  return  the  consideration  received  if  he  has  it. 
—  Acquiescence  as  ratification. 

Cited  in  Foley  v.  Mutual  L.  Ins.  Co.  64  Hun,  63,  18  N.  Y.  Supp.  616; 
Eagan  v.  Scully,  29  App.  Div.  617,  51  N.  Y.  Supp.  680,— -holding  that  ratifi- 
cation will  not  be  implied  from  mere  acquiescence  for  less  than  period  of 
statutory  limitation;  O'Rourke  v.  Hall,  38  App.  Div.  534,  56  N.  Y.  Supp. 
471,  holding  that  failure  of  infant  to  disaffirm  deed  of  land  to  his  father 
for  two  years  after  his  majority  is  not  an  affirmance  of  the  deed;  Baker  v. 
Am.   Rep.  Vol.  XVI.— 42. 
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Disbrow,  3  Redf.  348,  holding  that  silence  of  minor  upon  reaching  majority 
can  not  be  construed  as  acquiescence  where  he  is  ignorant  of  his  rights. 

Cited  in  reference  notes  in  25  A.  R.  31,  as  to  what  constitutes  ratification 
after  majority  of  contract  made  during  infancy;  25  A.  R.  434,  on  ratification 
of  his  contracts  by  minor  after  attaining  majority. 

Distinguished  in  Aldrich  v.  Green,  16  N.  Y.  S.  R.  535,  1  N.  Y.  Supp.  549; 
Aldrich  v.  Funk,  48  Hun,  367,  1  N.  Y.  Supp.  541,— holding  that  ratification 
will  be  implied  where  disaffirmance  is  attempted  without  return  of  considera- 
tion, after  lapse  of  nineteen  years  from  time  of  attaining  majority. 
Estoppel  against  Infant. 

Cited  in  New  York  Bldg.  Loan  Bkg.  Co.  v.  Fisher,  20  Misc.  242,  45  N.  Y. 
Supp.  795,  holding  that  infant  is  not  estopped  from  disaffirming  a  contract 
made  by  him  by  the  fact  that  it  was  procured  by  fraud. 

Distinguished  in  Blakeslee  y.  Sincepaugh,  71  Hun,  412,  24  N.  Y.  Supp.  947, 
holding  infant  estopped  from  asserting  title  to  property  by  his  statements 
whereby  another  was  induced  to  purchase  the  property. 

25  AM.  REP.  2S5,  NfiUENDORFF  t.  DURYEA,  69  N.  Y.  557. 
Ck>n8tractlon  of  constitutional  proTlslon  as  to  title  of  act. 

Cited  in  David  v.  Portland  Water  Committee,  14  Or.  98,  12  Pac.  174,  holding 
that  constitutional  provision  that  acts  shall  contain  but  one  subject  which 
shall  be  expressed  in  their  title,  should  be  liberally  construed. 

Cited  in   reference  notes  in   1   A.   S.   R.   581,  on   provision   against  statute 
containing  more  than  one  subject,  which  shall  be  expressed  in  title;  28  A.  S.  R. 
387,  on  requirement  that  statute  shall  embrace  but  one  subject. 
—  Snfflciency  of  title  generally  descrlptlre  of  enactment. 

Cited  in  Fuller  v.  People,  92  111.  182;  People  ex  rel.  Brockport  v.  Sutphin, 
166  N.  Y.  163,  59  N.  E.  770  (modifying  53  App.  Div.  613,  66  N.  Y.  Supp. 
49 ) ;  Harris  v.  Niagara  County,  33  Hun,  279 ;  Wrought  Iron  Bridge  Co.  v. 
Attica,  49  Hun,  513,  2  N.  Y.  Supp.  359;  Dyker  Meadow  Land  &  Improv.  Co. 
V.  Cook,  3  App.  Div.  164,  38  N.  Y.  Supp.  222, — holding  that  expression  of 
general  subject  of  act  in  its  title  is  sufficient;  Re  United  States,  96  N.  Y. 
227,  67  How.  Pr.  121,  holding  that  expression  of  general  purpose  in  title 
of  act  implies  such  matters  as  are  necessary  to  make  it  effectual;  Re  Blodgett. 

27  Hun,  13,  holding  act  entitled  "an  act  in  relation  to  the  regulation  and 
grading  of  Eighth  Avenue"  valid  though  body  of  act  also  authorizes  the  grad- 
ing  of  intersecting  streets  to  conform  with  it;  People  v.  Doxtater,  75  Hun. 
472,  27  N.  Y.  Supp.  481,  holding  that  title  of  act  "For  prevention  of  fishing 
in  certain  waters"  is  sufficiently  specific  though  body  of  act  applies  to  both 
public  and  private  waters;  Harris  v.  Niagara,  16  Abb.  N.  C.  282,  holding 
that  title  "For  the  relief  of  the  towns  of" 'naming  them,  is  sufficient  for  act 
as  to  assessment  in  those  towns  for  payment  of  their  debts;  Re  One  Hundred 
&  Thirty-eight  Street,  60  How.  Pr.  290,  holding  that  act  for  "surveying,  lay- 
ing out  and  monumenting  parts  of  a  city"  is  not  unconstitutional  because  act 
itself  authorizes  the  opening  of  streets;  Tommasi  v.  Archibald,  114  App.  Div. 
838,  100  N.  Y.  Supp.  367,  holding  city  mechanic's  lien  law  invalid  where  it 
is  not  mentioned  in  act  for  the  incorporation  of  the  city  though  it  appear 
in  the  body  thereof. 

Cited  in  reference  notes  in  36  A.  S.  R.  204;  38  A.  S.  R.  556;  41  A.  S.  R. 
311, — on  expression  of  subject  of  statute  in  title;   64  A.  S.  R.  70,  on  unity 
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of  subject  of  statute  to  be  expressed  in  title;    73  A.  S.  R.  644,  on  title  of 
statute. 

Cited  in  notes  in  21  A.  S.  R.  149;  64  A.  S.  R.  74, — on  correspondence  be- 
tween title   and  act;    64  A.   8.   R.   106,   on  sufficiency  of   title  of  statutes. 

—  Title  broader  than  act. 

Cited  in  State  v.  Anaconda  Copper  Min.  Co.  23  Mont.  498,  59  Pac.  854, 
holding  title  to  act  sufficiently  definite  which  specifies  "to  have  the  cages  in 
all  mines  cased  in"  though  body  of  act  makes  it  apply  only  to  mines  over 
300  feet  deep;  State  ex  rel.  Bell  v.  Frazier,  36  Or.  178,  59  Pac.  5,  holding 
act,  the  title  of  which  indicates  that  it  is  applicable  to  the  whole  state, 
constitutional,  though  body  thereof  limits  it  to  certain  counties. 

Cited  in  reference  notes  in  26  A.  R.  322;  37  A.  R.  454,— on  unconstitu- 
tionality of  act  as  embracing  more  than  one  object;  44  A.  &  R.  576,  on  suffi- 
ciency  of  title  of  act. 

Cited  in  notes  in  85  A.  D.  360;  40  A.  8.  R.  885;  46  A.  8.  R.  335;  55  A.  8. 
R.  161, — on  validity  of  statute  whose  title  embraces  more  than  one  subject. 
Validity  of  ''Sunday"  laws. 

Cited  in  State  ex  rel.  Walker  v.  Section  "A"  Judge,  39  La.  Ann.  132,  1 
So.  437;  Re  Rupp,  33  App.  Div.  468,  53  N.  Y.  Supp.  927;  Harrison  v.  Wallis, 
44  Misc.  492,  90  N.  Y.  Supp.  44;  Moore  v.  Owen,  58  Misc.  332,  109  N.  Y.  Supp. 
585, — holding  that  legislature  has  power  to  regulate  the  observance  of  Sunday; 
People  V.  Hemleb,  127  App.  Div.  356,  111  N.  Y.  Supp.  690  (dissenting  opin- 
ion), on  power  of  legislature  to  prohibit  certain  acts  on  Sabbath  day. 

Cited  in  note  in  22  L.R.A.  723,  on  constitutionality  of  Sunday  laws. 

—  On  special  subjects  or  places. 

Cited  in  People  v.  Moses,  140  N.  Y.  214,  35  N.  E.  499,  11  N.  Y.  Supp.  8 
(affirming  65  Hun,  161,  20  N.  Y.  Supp.  9,  8  N.  Y.  Crim.  Rep.  396),  sustain- 
ing validity  of  law  forbidding  fishing  on  Sunday;  People  v.  Havnor,  149  N.  Y. 
195,  52  A.  8.  R.  707,  31  L.R.A.  689,  43  N.  E.  541,  12  N.  Y.  Crim.  Rep.  25; 
People  ex  rel.  Hobach  v.  Kings  Ounty,  13  Misc.  587,  35  N.  Y.  Supp.  19, — 
sustaining  validity  of  law  prohibiting  barbers  from  working  at  their  trade 
on  Sunday  except  in  certain  cities  where  they  may  work  until  1  o'clock  P.  M.; 
People  ex  rel.  Woodin  v.  Hagan,  36  Misc.  349,  73  N.  Y.  Supp.  664,  holding 
that  legislature  has  power  to  prohibit  the  sale  of  uncooked  meat  on  Sunday. 

Cited  in  note  in  17  L.R.A.(N.S.)    1158,  on  keeping  theatre  open  on  Sunday 
as  violation  of  Sunday  laws. 
Public  policy  respecting  Sunday. 

Cited  in  Re  Agudath  Hakehiloth,  18  Misc.  717,  42  N.  Y.  Supp.  987,  holding 
that  articles  of  incorporation  providing  for  annual  meetings  on  Sunday  will 
not  be  approved. 

What  are  general  acts. 

edited  in  reference  notes  in  29  A.  R.  210,  on  general  nature  of  statute 
applying  to  all  subjects  of  a  class  though  only  one  exists  to  which  it  applies; 
2  A.  8.  R.  659,  on  what  are  general  acts. 

25  AM.  REP.  f  46,  AUSTIN  t.  HOLLAND,  69  N.  Y.  571. 

Followed  without  discussion  in  Sinclair  v.  HoUister,  12  Miac  655,  35  N.  Y. 
8upp.  1117, 
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Notice  necessary  to  relieve  retiring  partner  from  liability  after  dissolution 
of  firm. 

Cited  in  Bush  t.  McCarty,  127  Ga.  308,  56  8.  E.  430,  9  A.  &  E.  Ann.  Gas. 
240,  holding  actual  notice  necessary  to  relieve  retiring  partner  from  liability 
to  creditors  of  the  firm;  Elmire  Iron  &  Steel  Rolling  Mill  Co.  v.  Harris, 
124  N.  Y.  280,  26  N.  E.  641,  3  Silr.  Ct.  App.  361,  holding  that  to  relieve 
retiring  partner  from  liability  actual  notice  is  necessary  to  such  as  have  had 
previous  dealings  with  the  firm  and  notice  by  publication  to  others;  Bank  of 
Monongahela  Valley  t.  Weston,  150  N.  Y.  201,  46  L,R.A.  547,  64  N.  E.  40, 
holding  that  partnership  continues  after  dissolution  as  to  third  persons  hav- 
ing no  actual  notice  or  constructive  notice  from  publication  in  newspaper; 
Honker  Contracting  Co.  v.  Scribner,  62  App.  Div.  505,  65  N.  Y.  Supp.  444, 
holding  actual  notice  of  dissolution  necessary  to  relieve  retiring  partner  from  lia- 
bility to  one  who  has  had  previous  dealings  with  the  firm;  National  Shoe  k  Leath- 
er Bank  v.  Hers,  89  N.  Y.  620,  on  same  point;  Central  Nat*  Bank  v.  Valentine, 
18  Hun,  417;  Sinclair  v.  Hollister,  14  Misc.  607,  36  N.  Y.  Supp.  460,—  hold- 
ing firm  note  made  after  dissolution  to  one  who  had  no  notice  thereof  and 
who  had  former  dealings  with  the  firm,  binding  upon  the  retiring  partner; 
Reading  Braid  Co.  v.  Stewart,  20  Misc.  86,  45  N.  Y.  Supp.  69;  Gilchrist  v. 
Brande,  58  Wis.  184,  15  N.  W.  817, — holding  retiring  partner  liable  after 
dissolution  to  one  dealing  with  the  firm  and  having  no  actual  notice  of  the 
dissolution;  Hodgtkin  v.  Heim,  33  Misc.  548,  67  N.  Y.  Supp.  876,  on  same 
point;  Forbes  v.  Garfield,  32  Hun,  389,  holding  that  payment  on  firm  note 
by  one  member  after  dissolution  to  one  who  has  no  notice  thereof  is  treated 
as  a  payment  by  the  firm  and  prevents  the  running  of  the  statute  of  limita- 
tions in  favor  of  the  other  partners;  Citizens'  Nat;  Bank  t.  Weston,  162 
N.  Y.  113,  56  N.  E.  494,  on  publication  of  notice  of  dissolution  of  partner- 
ship in  newspaper  as  an  effectual   method  of  giving  general  notice. 

Cited  in  notes  in  26  A.  D.  290,  291;   27  A.  R.  747,--on  notice  of  dissolo- 
tion  of  partnership;   26  A.  D.  292,  293,  on  necessity  of  actual  notice>  of  dis- 
eolution  of  partnership  to  customers;   40  A.  S.  R.  573,  on  notice  to  terminate 
liability  after  dissolution  of  firm. 
Presumption  as  to  receipt  of  letter  dnly  mailed. 

Cited  in  Van  Doren  v,  Liebman,  34  N.  Y.  S.  R.  752,  11  N.  Y.  Supp.  769; 
McCoy  ▼.  New  York,  46  Hun,  268;  Eckley  v.  Welch,  85  Hun,  178,  32  N.  Y. 
Supp.  577;  Bragaw  v.  Supreme  Lodge,  K.  k  L.  H.  124  N.  C.  154,  32  S.  E. 
554;  Williams  v.  Culver,  39  Or.  337,  64  Pac.  703, — ^holding  that  depositing 
letter  duly  stamped  and  addressed  in  a  postoffice  creates  a  presumption  of  its 
receipt  by  party  to  whom  addressed;  Schutz  v.  Jordan,  32  Fed.  55,  on  same  point; 
Hunt  T.  Colorado  Mill  &  Elevator  Co.  1  Colo.  App.  120,  27  Pac.  873 ;  Equitable 
Life  Assur.  Soc.  v.  Frommhold,  75  111.  App.  43, — ^holding  that  the  mailing  of  a 
letter  not  properly  addressed  raises  no  presumption  of  Its  receipt;  White  v. 
Flemminfir,  20  N.  S.  335,  holding  that  it  is  presumed  that  telegram  reached 
person  addressed. 

Cited  in  reference  notes  in  39  A.  R.  816,  on  presumption  of  service  from 
mailing  notice  of  loss  to  insurance  company;  63  A.  R.  221;  66  A.  R.  901;  10  A. 
8.  R.  444,— on  presumption  that  letter  duly  mailed  reaches  addressee. 

Distinguished  in  Manchester  v.  Van  Brunt,  2  Misc.  228,  22  N.  Y.  Supp. 
862  (dissenting  opinion),  on  notice  of  dishonor  deposited  in  post  office  duly 
stamped  and  addressed  being  notioe  under  statute. 
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—  Qnesiion  for  Jury  on  rebnttlnflr  evidenoe. 

Cited  in  Home  Ins.  Co.  y.  Marple,  1  Ind.  App.  411,  27  N.  £.  633;  Eppensi 
&  &  W.  Co.  V.  Littlejohn,  164  N.  Y.  187,  62  L.R.A.  811,  58  N.  E.  19,— holding 
that  question  whether  notice  duly  mailed  was  received  is  for  the  jury  where 
disputed. 

25  AM.  REP.  250,  BENNETT  v.  NEW  YORK  C.  ETC.  R.  CO.  69  N.  y! 
594. 

Right  of  passenger  as  to  route  of  trarel  on  through  ticket. 

Cited  in  Church  y.  Chicago,  M.  &  St.  P.  R.  Co.  6  S.  D.  235,  26  L.RA..  616,  60 
N.  W.  854,  holding  that  passenger  holding  through  ticket  on  railroad  is  entitled 
to  transportation  by  the  most  direct  route  only;  Kelly  y.  New  York  City  It 
Co.  192  N.  Y.  97,  84  N.  E.  569  (affirming  119  App.  Diy.  223, 104  N.  Y.  Supp.  561), 
to  the  point  that  passenger  who  purchases  through  ticket  must  take  direct  route 
to  destination;  Dancey  y.  Grand  Trunk  R.  Co.  19  Ont.  App.  Rep.  664,  holding 
that  passenger  haying  through  ticket  is  not  bound  to  take  particular  route  when 
there  is  more  than  one  between  two  points. 
Right  of  carrier  to  eject  trespasser. 

Cited  in  note  in  5  L.R.A.  820,  on  right  to  remoye  trespasser  from  train. 

25  AM.  REP«  258,  TADDIKEN  ▼.  CANTREIili,  69  N.  Y.  59 7« 
Llabtllty  of  mnrrled  woman's  estate  on  negotiable  Instrument. 

Cited  in  Knowles  y.  Toone,  96  N.  Y.  534,  holding  that  where  a  married  woman's 
note  contains  no  clause  charging  her  separate  estate  but  a  separate  agreement 
made  at  the  same  time  contains  such  clause  with  reference  to  the  note,  her< 
separate  estate  is  bound. 

Cited  in  reference  notes  in  2  A.  S.  R.  320,  on  note  of  married  woman;  62 
A.  S.  R.  333,  on  estoppel  of  married  woman  by  note. 

Cited  in  note  in  28  A.  R.  874,  on  married  woman's  estoppel  to  reclaim  separate 
estate. 

—  Addition  of  charging  words  by  agent. 

Cited  in  Messmore  y.  Haulenbeek,  15  Hun,  494,  holding  that  one  filling  in' 
married  woman's  blank  note  and  adding  thereto  a  clause  charging  her  separate 
estate,  must  show  express  authority  to  do  so. 

Distinguished  in  Clapp  y.  Collins,  26  N.  Y.  S.  R.  95,  7  N.  Y.  Supp.  98,  holding 
that  where  married  woman's  separate  estate  is  bound  by  her  note,  it  is  not  a 
material  alteration  to  insert  therein  a  clause  binding  her  separate  estate. 
Authority  to  bind  married  woman  on  bill  or  note. 

Cited  in  Van  Riper  y.  Baldwin,  19  Hun,  344,  holding  that  where  wife  author- 
izes her  husband  to  deliver  note  payable  to  her,  to  another  as  security  for  debt, 
it  operates  as  an  assignment  thereof  though  she  subsequently  refuses  to  indorse 
the  note. 
Effect  of  alteration  of  negotiable  Instrument. 

Cited  in  Flannagan  y.  National  Bank,  18  N.  Y.  S.  R.  826,  2  N.  Y.  Supp.  488, 
holding  that  unauthorized  material  alteration  in  negotiable  instrument  makes  it 
yoid  eyen  in  hands  of  innocent  holder  for  yalue. 

25  AM.  REP.  255,  IliLINOIS  C.  R.  CO.  ▼.  GREEN,  81  TLIj.  19. 

Contributory  negligence. 
Cited  in  Earlyille  y.  Carter,  2  111.  App.  34,  holding  failure  to  use  ordinary  care 
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which  would  have  prevented  injury,  bars  recovery;  Chicago  &  N.  W.  R.  Co.  v. 
Reilly,  40  111.  App.  416;  Chicago  West  Div.  R.  Co.  v.  Klauber,  9  111.  App.  613,— 
holding  same  notwithstanding  existence  of  rule  of  comparative  negligence;  Cal- 
umet Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  3  N.  E.  456,  holding  plaintiff  must 
allege  and  prove  exercise  of  ordinary  care  on  his  own  part;  Chicago,  B.  &  Q.  R. 
Co.  V.  Damerell,  81  IlL  450,  holding  plaintiff  has  burden  of  proving  same  fact. 

—  Passengera  riding  on  train  platform. 

Cited  in  Illinois  C.  R.  Co.  v.  Warren,  79  C.  C.  A.  350, 149  Fed.  658,  holding  tak- 
ing of  position  on  platform  was  cause  of  fall  from  a  running  train. 

Distinguished  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Felton,  24  IlL  App.  376,  where 
presence  on  platform  of  motionless  car  was  held  to  be  remote  cause  of  jump  to- 
ward snow  plow. 

Rights  of  passenser  carried  beyond  station. 

Cited  in  Illinois  C.  R.  Co.  v.  Lutz,  84  IlL  598,  holding  danger  of  being  carried  by 
station  does  not  justify  imprudent  exposure  to  danger. 

Cited  in  notes  in  50  A.  R.  277,  on  liability  of  railway  company  for  injury  to 
passenger  in  alighting,  due  to  the  position  of  the  train  at  the  station;  7  A.  S.  R. 
834,  on  carrier's  duty  to  inform  passenger,  where  information  would  tend  to  pre- 
vent exposure  to  danger  and  injury. 
Aligiiting  from  moving  train  as  negligence. 

Cited  in  Shaw  v.  Seaboard  Air  Line  R.  Co.  143  N.  C.  312,  55  S.  £.  713,  holding 
mere  announcement  of  station,  not  followed  by  full  stoppage,  not  an  invitation 
to  alight. 

Cited  in  note  in  11  L.RJL  896,  on  passenger  alighting  from  moving  train  as 
negligence. 

Distinguished  in  Nurse  v.  St.  Louis  &  S.  F.  R.  Co.  61  Mo.  App.  67,  where  right 
to  alight  pursuant  to  conductor's  directions  was  sustained. 

f  5  AM.  REP.  960,  ARNOLD  t.  CROWDES,  81  ILL.  56. 
Fixtures  as  between  mortgagor  and  mortgagees. 

Cited  in  Watson  v.  Watson  Mfg.  Co.  30  N.  J.  Eq.  483,  holding  steam  engines, 
boilers,  shafting,  cupolas,  radiators,  and  scales  were  fixtures;  Canning  v.  Owen, 
22  R.  I.  624,  84  A.  S.  R.  858,  48  Atl.  1033,  holding  same  as  to  electric  light  fix- 
tures; Fifield  V.  Farmers'  Nat.  Bank,  148  111.  163,  39  A.  S.  R.  166,  35  N.  K  802, 
holding  same  as  to  various  machinery  attached  to  a  shoe  factory;  Williams  v. 
Chicago  Exhibition  Co.  188  111.  19,  58  N.  E.  611,  holding  same  as  to  a  building, 
with  boilers,  machinery  and  chimney. 

Cited  in  ref'^rence  notes  in  27  A.  R.  311;  1  A.  S.  R.  379,— on  what  are  fixtures 
as  between  mortgagor  and  mortgagee. 

Cited  in  note  in  17  A.  D.  695,  on  what  are  fixtures. 

—  As  between  landlord  and  tenant. 

Cited  in  Brownell  v.  Fuller,  60  Neb.  558,  83  N.  W.  669,  holding  location  of  ma- 
chinery in  adjoining  alley  did  not  preclude  character  as  fixtures. 
Platform  scales  as  flxtorea. 

Cited  in  Thomson  v.  Smith,  111  Iowa,  718,  82  A.  S.  R.  541,  50  L.R.A.  780,  83 
N.  W.  789,  holding  platform  scales  were  fixtures  as  between  vendor  and  a  judg- 
ment creditor. 

Cited  in  reference  notes  in  85  A.  D.  747;  82  A.  S.  R.  545,— on  platform  scales  as 
fixtures. 
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Intention  as  test  of  llxtare. 

Cited  in  Fifield  v.  Farmers'  Nat.  Bank,  47  111.  App.  118,  holding  intention, 
manifested  by  acts,  is  important;  Sword  v.  Low,  122  111.  487,  13  N.  E.  826; 
Ellison  V.  Salem  Coal  &  Min.  Co.  43  111.  App.  120, — holding  intention  influential  in 
case  of  doubt;  Jones  v.  Ramsey,  3  111.  App.  303,  holding  intention  the  most  import- 
ant test;  Seedhouse  v.  Broward,  34  Fla.  509,  16  So.  425,  holding  intention  is  im- 
portant test,  and  often  of  controlling  importance;  Otis  v.  May,  30  111.  App. 
581,  holding  that  chattel  may  become  part  of  realty  without  being  attached  to 
building  in  which  it  is  placed. 
—  Relationship  of  parties  as  test. 

Cited  in  Young  v.  Chandler,  102  Me.  251,  66  Atl.  539,  holding  same  rules  ap- 
ply between  grantor  and  grantee  na  between  mortgagor  and  mortgagee,  though 
otherwise  as  to  tenants. 

25  AM.  REP.   264,   GILIi  ▼.  WOODS,   81   ILL.   64. 
Olfts  to  wife  of  rights  acquired  by  marriage. 

Cited  in  Gardner  v.  Maroney,  95  111.  552,  on  their  effectiveness  in  equity. 

Cited  in  note  in  58  A.  S.  R.  494,  on  agreements  between  husband  and  wife  to 
compensate  each  other's  senrices,  or  to  relinquish  claims  on  each  other's  earn- 
ings or  profits. 

25  AM.  REP.   969,   ST.  LOUIS,  V.  A  T.  H.  R.  CO.  t.  BELL,   81   ILL. 
76. 

Liability  for  injuries  from  property  attractive  to  children. 

Cited  in  Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R.  481,  55  LJI.A.  310,  87  N. 
W.  644,  denying  liability  for  injuries  received  from  water  wheel  in  abandoned 
pump  house;  Pekin  v.  McMahon,  154  111.  141,  45  A.  S.  R.  114,  27  L.R.A.  206,  39 
N.  E.  484  (affirming  53  HI.  App.  189),  upholding  liability  for  drowning  in  un- 
guarded pit,  filled  with  water  and  located  in  heart  of  city;  Savannah,  F.  &  W. 
R.  Co.  V.  Beavers,  113  Ga.  398,  54  L.R.A.  314,  39  S.  E.  82,  denying  liability  for 
drowning  in  like  pit,  on  railroad  right  of  way. 

Cited  in  reference  note  in  30  A.  R.  687,  on  action  for  negligence  by  trespasser. 

Cited  in  notes  in  31  A.  R.  206,  on  liability  of  owner  of  dangerous  machinery 
for  injury  to  trespassing  child  attracted  thereby;  59  A.  R.  24,  on  recovery  for 
injuries  received  by  defendant's  maintenance  of  dangerous  machinery  on  prem- 
ises; 49  A.  S.  R.  418,  on  duty  of  owner  of  premises,  to  infant  trespassing  there- 
on; 9  L.R.A.  642,  on  duty  owed  to  trespassers;  19  L.RA.(N.S.)  1117,  on  basis 
of  liability  for  attractive  nuisance;  21  L.  ed.  U.  S.  745,  on  degree  of  care  re- 
quired from  infants  to  avoid  injury. 

Distinguished   in  Western  R.   Co.  v.  Mutch,  97  Ala.   194,  38  A.  S.  R.   179, 
21  L.R.A.  316,  11  So.  894,  where  speed  of  train  was  held  to  be  remote  cause  of 
injury  to  an  infant  trespassing  thereon. 
•»Afl  to  liability  in  turntable  cases. 

Cited  in  Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  10  A.  S.  R.  396,  9  Atl.  790,  deny- 
ing liability  in  case  of  a  turntable,  remote  from  highway;  Lake  Erie  &  W.  R. 
Co.  v.  Klinkrath,  130  HI.  App.  322;  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co 
116  Iowa,  410,  57  LJI.A.  561,  90  N.  W.  95, — ^holding  contra  in  case  of  unguarded 
turntable  near  street;  Belt  R.  Co.  v.  Charters,  123  HI.  App.  322,  holding  same, 
but  laying  stress  on  age  and  care  exercised  by  child;  Wheeling  &  L.  £.  R.  Co. 
T.  Harvey,  77  Ohio  St.  235,  122  A.  S.  R.  503,  19  LJLA.(N.S.)  1136,  83  N.  E.  66, 


Digitized  by 


Google 


25  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  664 

11  A.  &  E.  Ann.  Cas.  981,  holding  that  railroad  company  is  not  liable  to  infant 
who  conies  upon  premises  without  invitation  and  is  injured  by  turntable. 

Cited  in  notes  in  40  A.  R.  668,  on  railroad's  duty  to  children  respecting  turn- 
tables; 14  L.R.A.  783,  on  railroad's  duty  to  secure  turntable  against  tres- 
passing children;  4  L.R.A.(N.S.)  82,  on  liability  of  railroad  companies  for  in- 
jury to  children  playing  on  turntables. 

Distinguished  in  York  t.  Pacific  &  N.  R.  Co.  8  Idaho,  574,  69  Pac  1042,  where 
evidence  was  held  to  show  negligence  as  to  turntable  in  question. 

Disapproved  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  236,  122  A. 
S.  R.  503,  19  L.R.A.(N.S.)  1136,  88  N.  E.  66,  11  A.  A  E.  Ann.  Cas.  981,  repu- 
diating doctrine  of  the  turntable  cases. 

95  AM.  R£P.  27,0,  ROBSRTS  T.  HUGHES,  81  lUi.   ISO. 
Caveat  emptor  In  Jadtcal  sales. 

Cited  in  McCulIy  v.  Hardy,  13  HI.  App.  631,  holding  it  applicable;  Erlinger 
V.  Boul,  7  111.  App.  40,  on  same  point. 

Cited  in  reference  notes  in  90  A.  D.  430,  on  existence  of  confidential,  relations 
between  buyer  and  seller  where  facts  are  equally  accessible  to  both;  40  A.  R. 
690;  7  A.  S.  R.  104;  8  A.  S.  R.  752,— on  rule  of  caveat  emptor  as  applied  to 
judicial  sales;  35  A.  8.  R.  126,  on  exceptions  to  caveat  emptor  applying  in  judi- 
cial sales. 

Cited  in  notes  in  90  A.  D.  426,  on  fraud  or  warranty  as  determining  applica- 
bility of  rule  of  caveat  emptor;  21  L.RJL  39,  on  protection  of  purchaser  at  ex- 
ecution or  judicial  sale  against  mortgages  and  liens;  21  L.  ed.  U.  S.  466,  as  to 
when  purchaser  at  judicial  sale  is  protected  against  irregularities  in  the  proceed- 
ings or  sale. 
Right  of  creditor  to  set  aside  purchase  at  own  sale. 

Cited  in  note  in  11  LJl.A.(NJ3.)  396,  on  right  of  creditor  to  cancelation  of 
satisfaction  of  judgment  where  property  levied  on  or  its  proceeds  is  returned  to 
debtor  as  exempt,  or  to  a  third  person  who  establishes  a  claim  thereto. 

Distinguished  in  Bressler  v.  Martin,  133  111.  278,  24  N.  E.  518,  where  sale  had 
already  been  set  aside  against  protest  of  purchaser. 
Negligence  as  bar  to  equitable  relief. 

Cited  in  Norton  v.  Nebraska  Loan  &  T.  Co.  85  Neb.  466,  37  A.  S.  R.  441,  18 
L.R.A.  88,  53  N.  W.  481,  holding  relief  to  purchaser  at  judicial  sale  was  pre- 
cluded by  negligence;  National  Union  F.  Ins.  Co.  v.  John  Spry  Lumber  Co.  235 
111.  98,  85  N.  E.  256,  holding  same  as  to  relief  to  insurer,  seeking  cancelation 
of  policy. 

25  AM.  REP.  f  7S,  HUSBAND  y.  EPIiING,  81  ILL.  172. 

Certainty  requisite  In  contracts  for  payment  of  money. 

Cited  in  Chicago  Trust  &  Sav.  Bank  v.  Chicago  Title  ft  T.  Co.  190,  111.  404, 
83  A.  S.  R.  138,  60  N.  E.  586   (affirming  92  111.  App.  366),  holding  either  a 
negotiable  or  non-negotiable  note  must  be  payable  on  a  certain  event. 
—  As  an  dement  In  negotiability. 

Cited  in  Canadian  Bank  v.  McCrea,  106  111.  281,  holding  warehouse  receipts 
were  not  negotiaUe  instruments;  Turner  v.  Peoria  &  S.  R.  Co.  95  111.  134,  35 
A.  R.  144,  holding  same  as  to  a  receiver's  certificates  of  indebtedness;  Jennings 
T.  First  Nat.  Bank,  13  Colo.  417,  16  A.  S.  R.  210,  22  Pac.  777,  holding  same  as 
to  a  note,  not  to  be  paid  unless  there  was  use  of  certain  land;  Washington 
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County  T.  Williams,  49  C.  C.  A.  621,  111  Fed.  801,  holding  same  as  to  bonds, 
payable  from  an  uncertain  special  fund;  Hovorka  y.  Hemmer,  108  111.  App.  443, 
holding  instrument,  payable  on  publication  of  an  advertisement,  not  negotiable. 

Cited  in  reference  note  in  51  A.  R.  418,  on  what  uncertainty  as  to  amount 
or  time  renders  note  non- negotiable. 

Cited  in  notes  in  56  A.  D.  476,  on  test  of  negotiability  of  note;  1  L.R.A.(N.S.) 
1120,  on  negotiability  of  instrument  as  affected  by  imcertainty  of  time  of  ma- 
turity; 27  L.RJl.(N.S.)  1019,  on  negotiability  of  note  payment  of  which  depends 
on  temination  of  life;  125  A.  S.  R.  202,  on  effect  of  provision  for  payment  on 
contingency  on  negotiability  of  instrument;  4  E.  R.  C.  192,  on  negotiability  of 
bill  of  exchange  or  promissory  note. 
Events  certain  to  happen. 

Cited  in  Johnson  v.  Preston,  226  HI.  447,  10  L.R.A.(N.S.)  564,  80  N.  E.  1001, 
holding  provision  ''from  and  after  probate  of  this  wilP'  was  uncertain. 
Burden  of  proving  contractual  capacity  of  married  woman. 

Cited  in  Garland  v.  Peeney,  1  111.  App.  108,  holding  it  rests  on  party  seeking 
to  enforce  obligation. 

Cited  in  reference  note  in  2  A.  S.  R.  580,  on  personal  liability  of  married 
woman  for  her  torts. 
Sufficiency  of  compromise  as  a  consideration. 

Cited  in  Packer  v.  Pentecost,  56  111.  App.  228,  holding  settlement  of  doubtful 
claim  with  knowledge  of  facts  is  a  sufficient  consideration';  Lamed  v.  i>ubuque, 
86  Iowa,  166,  53  N.  W.  105,  upholding  agreement  to  pay  certain  costs  in  con* 
sideration  of  assignment  of  judgment  in  suit;  Greene  v.  Greene,  42  Neb.  634, 
47  A.  S.  R.  724,  60  N.  W.  937,  holding  compromise  of  a  will  contest  was  suffi- 
cient consideration  for  release  of  claim  against  estate. 

Cited  in  note  in  85  A.  D.  277,  on  compromise  of  claim  against  estate  as  con- 
sideration to  support  promise  by  heirs. 

25  AM.  REP.  276,  BONGARD  ▼.  BLOCK,  81  ILL.  186. 
Creditors  under  statute  relating  to  fraudulent  conveyances. 

Cited  in  Picket  v.  Garrison,  76  Iowa,  347,  14  A.  S.  R.  220,  41  N.  W.  38,  hold- 
ing wife,  with  claim  for  alimony,  will  be  protected;  Hutchinson  v.  Croarkin,  87 
HI.  App.  557,  holding  same  as  to  person  with  claim  for  damages  in  tort;  Chal- 
mers V.  Sheehy,  132  Cal.  459,  84  A.  S.  R.  62,  64  Pac.  709,  holding  tort  claimant 
is  a  "creditor,"  both  before  and  after  commencement  of  action;  Anglo-American 
Packing  A  Provision  Co.  v.  Baier,  31  111.  App.  653;  Soly  v.  Aasen,  10  N.  D.  108, 
86  N.  W.  108, — holding  like  person  is  a  creditor  before  judgment  and  after  com- 
mencement of  action;  Sperry  v.  Cook,  138  Mo.  App.  296,  120  S.  W.  654  (dis- 
senting opinion),  on  one  with  claim  for  tort  as  creditor  before  bringing  action, 
within  statute  relating  to  fraudulent  conveyances;  Shelby  v.  Ziegler,  22  Okla. 
799,  98  Pac.  989,  holding  that  person  with  claim  for  tort  unconnected  with  con- 
tract, is  creditor  in  sense  of  statute  relating  to  fraudulent  conveyances. 

Cited  in  reference  note  in  4  A.  S.  R.  631,  on  who  are  creditors  within  statute 
against  fraudulent  conveyance. 

Cited  in  notes  in  41  A.  D.  192,  on  party  having  claim  of  damages  for  tort  as 
a  creditor  within  statute  against  fraudulent  conveyances;  52  A.  D.  114,  on  claims 
for  damages  arising  from  torts  entitled  to  protection  against  fraudulent  con- 
veyances; 14  A.  S.  R.  743,  on  what  creditors  may  attack  voluntary  transfer  as 
fraudulent. 
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J6  AM.  REP.   278,  QUINCY  T.  BARKER,   81   HX.  SOO. 

Contributory  nesllffence. 

Cited  in  Earlville  v.  Carter,  2  111.  App.  34,  holding  failure  to  use  ordinary  eare^ 
which  would  have  avoided  injury,  bars  recovery. 

Cited  in  note  in  8  A.  S.  R.  851,  on  what  constitutes  contributory  negligence. 
-—In  use  of  ley  or  dan^eroas  sidewalks  and  streets. 

Cited  in  Wheat  v.  St.  louis,  179  Mo.  572,  64  L.RJL  292,  78  S.  W.  790,  holding 
avoidance  striking  of  man-hole,  known  to  be  defective  was  negligence  per  se; 
Covington  v.  Manwaring,  113  Ky.  592,  68  S.  W.  625,  holding  same  as  to  inad- 
vertent stumbling  on  a  sidewalk,  known  to  be  uprooted;  Hausmann  v.  Madison, 
85  Wis.  187,  39  A.  S.  R.  834,  21  LJIJL  263,  55  N.  W.  167,  holding  same  as  to 
fall  in  day  time  on  a  known  strip  of  ioe,  there  being  no  distracting  conditions; 
Momence  v.  Kendall,  14  111.  App.  229,  holding  same  as  to  attempt,  at  night,  to 
cross  excavation  in  sidewalk  with  knowledge  of  conditions;  Bohl  v.  Dell  Rapids, 
15  S.  D.  619,  91  N.  W.  315,  holding  same  as  to  attempt  to  cross  an  icy  sidewalk 
under  like  circumstances;  Wright  v.  St.  Cloud,  54  Minn.  94,  55  N.  W.  819,  hold- 
ing same  as  to  like  attempt  in  day  time;  Macomb  v.  Smithers,  6  111.  App.  470, 
holding  city  not  liable  to  person  injured  by  slippery  walk  where  he  had  knowl- 
edge of  condition  and  negligently  passed  over  it. 

Cited  in  reference  note  in  1  A.  S.  R.  59,  on  contributory  negligence  in  volun- 
tarily passing  over  street  known  to  bo  unsafe. 

Cited  in  notes  in  44  A.  R.  277,  on  contributory  negligence  of  one  traveling  in 
a  highway  he  knows  to  be  defective;  21  LJt.A.  277,  on  contributory  negligence 
affecting  liability  of  municipal  corporation  for  ice  on  streets  or  sidewalks;  21 
L.R.A.(N.S.)  669,  on  contributory  negligence  as  affecting  municipal  liability  for 
defects  and  obstructions  in  streets. 

Distinguished  In  Thomas  v.  New  York,  28  Hun,  110,  holding  effect  of  prior 
knowledge  and  crossing  of  icy  sidewalk  in  a  crowd  should  be  left  to  jury;  Udwin 
T.  Spirkel,  136  111.  App.  155,  holding  rapid  walking  and  failure  to  remember  a 
hole  in  sidewalk  were  not  negligence  per  se;  Champaign  v.  Jones,  32  111.  App. 
179,  where  city's  scraping  of  slush  into  ridge  on  street,  where  it  froze,  was  held 
to  justify  finding  of  negligence. 
Municipal  liability  as  to  streets  and  sidewalks. 

Cited  in  Bohl  v.  Dell  Rapids,  15  S.  D.  619,  91  N.  W.  315;  Macomb  v.  Smithers, 
6  HI.  App.  470;  White  v.  Chicago,  120  HI.  App.  607,— holding  city  bound  to  use 
reasonable  care  as  to  sidewalks  for  those  exercising  like  vigilance;  Gasport  v. 
Evans,  112  Ind.  133,  2  A.  S.  R.  164,  13  N.  E.  256,  holding  same  as  to  a  town: 
Oak  Harbor  v.  Kallagher,  52  Ohio  St.  183,  39  N.  E.  144,  holding  village  not 
liable  for  fall  of  billboard  in  extraordinary  gale. 

Cited  in  notes  in  21  LJI.A.  271,  on  liability  of  municipal  corporation  for  accu- 
mulation of  and  obstruction  by  ice  on  streets  or  sidewalks;  20  LuR.A.(N.S.)  600, 
on  liability  of  municipality  for  defects  or  obstructions  in  streets. 
—  As  to  liability  for  ley  condition  of  sidewalks. 

Cited  in  Aurora  v.  Parks,  21  HU  App.  459;  Mareck  v.  Chicago,  89  HI.  App. 
358;  Chicago  v.  McDonald,  111  HI.  App.  436;  East  Dubuque  v.  Brugger,  118  HL 
App.  421, — holding  mere  slippery  condition,  not  amounting  to  obstruction,  does 
not  fix  liability  on  a  city. 
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26  AM.  REP.  282,  HANSEN  t.  BfEYER,  81  ILL.  S21. 
CoTenants  ranniiig  with  estate. 

Cited  in  Gardner  v.  Watson,  18  111.  App.  386,  holding  unmentioned  assignee  of 
lessor  not  liable  on  covenant  to  pay  for  fixtures  annexed;  Etowah  Min.  Co.  v. 
Wills  Valley  Min.  &  Mfg.  Co.  121  Ala.  672,  26  So.  720,  holding  same  in  case  of 
a  covenant  to  pay  for  betterments;  Willcox  v.  Kehoe,  124  Ga.  484,  4  L.R.A.(NJS.) 
466,  62  S.  E.  896,  4  A.  &  E.  Ann.  Cas.  437,  holding  same  in  case  of  a  covenant 
to  pay  for  repairs. 

Cited  in  notes  in  82  A.  S.  R.  667,  on  what  covenants  run  with  the  land;  4 
L.R.A.(N.S.)  467,  on  covenant  of  lessor  to  pay  for  repairs  or  improvements  as 
one  running  with  the  land. 

Distinguished  in  Coppinger  v.  Armstrong,  6  III.  App.  637,  holding  unmentioned 
assignee  of  lessee  liable  on  covenant  to  remove  "all  rubbish  and  spalls;"  B.  Roth 
Tool  Co.  V.  Champ  Spring  Co.  93  Mo.  App.  630,  67  S.  W.  967,  holding  mentioned 
assignee  of  lessee  may  sue  on  covenant  to  furnish  steam  and  power. 

Disapproved  in  Sexauer  v.  Wilson,  136  Iowa,  367,  14  L.R.A.(N.S.)  186,  113  N. 
W.  941,  denying  distinction  based  on  mention  of  assignees  as  to  things  in  esse. 
RetrospeMlve  construction  of  laws. 

Cited  in  Kaemmerer  v.  Kaemmerer,  137  111.  App.  28,  holding  rules  of  benefit 
society  are  construed  retrospectively  only  in  case  of  clear  intention;  Carson  v. 
Bloomington,  6  111.  App.  481,  holding  same  as  to  statutes. 
Statute  giving:  rights  against  assignees  of  lessor. 

Cited  in  Raymond  v.  Kerker,  2  HI.  App.  496,  holding  statute  not  retroactive. 

Cited  in  note  in  14  L.R.A.(N.S.)  188,  on  necessity  of  use  of  word  "assigns"  in 
order  to  make  covenant  as  to  thing  not  in  esse  run  with  the  land. 

26  AM.  REP.  296,  WALKER  t.  COLEBfAN,  81  ILL.  390. 
Recovery  of  money  obtained  by  frand. 

Cited  in  note  in  62  A.  D.  769,  on  recovery  on  count  for  money  had  and  received 
of  money  obtained  by  fraud  or  other  tort  or  by  duress  or  by  mistake. 

26  AM.  REP.   288,  DREW  ▼.  MASON,   81   ILL.   498. 
Liens  on  land  for  labor  and  material. 

Cited  in  R.  Haas  Electric  &  Mfg.  Co.  v.  Springfield  Amusement  Park  Co.  236 
111.  462,  127  A.  S.  R.  297,  23  LJIJ^.(N.S.)  620,  86  N.  £.  248,  holding  that  items 
for  street  car  tickets  and  meals  for  superintendent  of  work  of  electrical  com- 
pany in  amusement  park  should  not  be  included  in  amount  of  mechanic's  lien; 
Nanz  V.  Cumberland  Gap  Park  Co.  103  Tenn.  299,  76  A.  S.  R.  660,  47  L.RA. 
273,  62  S.  W.  999,  holding  statute  did  not  give  lien  to  florist  for  grading  and 
planting  of  hotel  grounds. 

Cited  in  reference  notes  in  1  A.  S.  R.  697,  as  to  what  mechanics'  lien  is  given 
for;  7  A.  S.  R.  471,  on  right  to  mechanic's  lien  for  filling  in  and  grading  earth 
about  buildings;  42  A.  S.  R.  796,  on  fixtures  subject  to  mechanics'  lien;  9  A.  S. 
R.  638,  as  to  what  estate  mechanics'  lien  attaches  to. 

Cited  in  notes  in  79  A.  D.  276,  on  meaning  of  word  ^'materials"  in  statute 
giving  lien  therefor;  18  L.R.A.  306,  on  what  laborers,  employees,  or  servants  are 
secured  by  mechanics'  lien  laws. 
—  Rights  to  lien  for  lightning  rods. 

Cited  in  Barber  v.  Roth,  19  Pa.  Co.  Ct.  366,  14  Lane.  L.  Rev.  240,  holding 
question  in  regard  to  lightning  rods  was  one  of  fact  for  jury. 
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Distinguished  in  Harris  v.  Schultz,  64  Iowa,  539,  21  N.  W.  22,  holding  differ- 
ent statute  allowed  lien  for  price  of  lightning  roda. 

J5  AM.  REP.  289,  ANDRUS  t.  COLRMAN,   82   HX.  26. 
Watrer  of  Tendor's  lien  by  acoeptanoe  of  other  aasvranoe. 

Cited  in  Shimsher  v.  Newton,  3  Ind.  Terr.  555,  64  S.  W.  534,  h<^diiig  acoeptr 
ance  of  husband's  note  with  two  other  signers  was  a  waiver  of  Uen  on  sale  to  wife. 

Cited  in  reference  note  in  3  A.  S.  R.  721,  on  existence,  waiver,  and  assign- 
ability of  vendor's  lien. 

Cited  in  notes  in  41  A.  D.  198;  7  A.  8.  E.  95, — on  waiver  of  vendor's  lien; 
16  £.  R.  C.  95,  on  receipt  of  additional  or  collateral  security  as  waiver  of  lien. 

Distinguished  in  Beal  v.  Harrington,  116  IlL  113,  4  N.  £.  664,  holding  waiver 
not  established  by  taking  of  promise  to  convey  from  a  purehaser,  who  had  title 
placed  in  trust;  Hickes  v.  Hogan,  36  Ark.  298,  where  material  man's  lien  was 
held  to  be  unaffected  by  taking  of  a  mortgage. 

Disapproved  in  Bray  v.  Booker,  8  N.  D.  347,  79  N.  W.  293,  holding  lioi  not 
destroyed  by  taking  of  a  promise  from  his  bond,  who  had  title  made  to  wife. 

25  AM.  RRP.  290,  HARRINGTON  t.  STRBS,  82  HI.  50. 
"liftst  sickness''  admitting  of  nnncnpative  wills. 

Cited  in  Godfrey  v.  Smith,  73  Neb.  756,  103  N.  W.  450,  10  A.  ft  K  Ann.  Cas. 
1128;  Re  Miller,  47  Wash.  253,  125  A.  8.  R.  904,  13  L.Rji.(N.S.)  1092,  91 
Pac.  967;  Baird  v.  Baird,  70  Kan.  564,  68  L.R.A.  627,  79  Pac  163,  3  A.  ft 
£•  Ann.  Cas.  312, — ^holding  statute  did  not  require  party  to  be  in  extremis  or 
prevented  from  executing  a  written  will. 

Disapproved  in  Scaife  v.  Emmons,  84  Ga.  619,  20  A.  8.  R.  383,  10  8.  £.  1097, 
holding  that  party  must  be  in  extremis. 

Quantum  of  proof  required  of  nnncnpative  will. 

Cited  in  Scales  v.  Thornton,  118  Ga.  93,  44  8.  £.  857,  holding  strict  proof 
required. 
—  Necessity  of  formal  request  to  witnesses. 

Cited  in  Bradford  v.  Clower,  60  111.  App.  55,  holding  any  words  expressing 
clear  intention  are  sufficient. 

Cited  in  reference  note  in  20  A.  8.  R.  384,  on  essential  qualities  of  nuncupa- 
tive wills. 

Cited  in  notes  in  20  A.  D.  46,  on  nuncupative  wills;  67  A.  8.  R.  573,  on  at^ 
tempt  to  make  written  will  as  nuncupative  wilL 

Distinguished  in  Re  Grossman,  175  111.  425,  67  A.  8.  R.  219,  51  N.  £.  750 
(affirming  75  111.  App.  224),  where  there  was  nothing  to  indicate  the  intention. 

25  AM.  RRP.  295,  PHIIiLIPS  t.  MEYERS,  82  111.  67. 
Validity  of  contracts  between  husband  and  wife. 

Cited  in  reference  note  in  57  A.  8.  R.  456,  on  consideration  for  contracts  be- 
tween husband  and  wife. 

Cited  in  notes  in  58  A.  8.  R.  495,  on  agreements  between  husband  and  wife 
to  compensate  each  other's  services,  or  to  relinquish  claims  on  each  other's 
earnings  or  profits;  13  L.R.A.  712,  on  antenuptial  settlements;  6  E.  R.  C.  21, 
as  to  what  constitutes  consideration  to  support  promise  as  ground  of  action. 
Oontracts  to  resume  marital  relation. 

Cited  in  Adams  v.  Adams,  24  Hun,  401,  upholding  note  given  father  in-law 
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for  use  of  wife,  withdrawing  a  divorce  action;  Barbour  v.  Barbour,  49  N.  J. 
Eq.  429,  24  Atl.  227,  holding  oral  contract  to  convey  home  will  be  enforced  for 
wife,  doing  like  actual  resuming  martial  relation;  Moayon  v.  Moayon,  114 
Ky.  855,  102  A.  S.  R.  303,  60  L.R.A.  415,  72  S.  W.  33,  holding  condonation 
of  causes  for  divorce  will  support  agreement  for  conveyance  to  children. 

Cited  in  reference  notes  in  40  A.  R.  89,  on  enforceability  of  husband's  note 
to  deserting  wife  to  induce  return;  4  A.  S.  R.  339;  102  A.  S.  R.  315,-~on 
validity  of  note  given  to  wife  in  consideration  of  discontinuing  action  for 
divorce. 

Cited  in  notes  in  60  L.R.A.  410,  on  validity  of  contract  between  husband  and 
wife  to  compromise  pending  or  contemplated  divorce  suit  with  a  provision  that 
they  shall  resume  marital  relations;  60  L.R.A.  416,  on  necessity  of  third  party 
to  validity  of  contract  between  husband  and  wife  to  compromise  pending  or 
contemplated   divorce   suit. 

Distinguished  in  Fisher  v.  Koontz,   110  Iowa,  498,  80  N.  W.   551,  holding 
condonation,    after    mere    threat    to    sue    for    divorce,   will    not    support   oral 
cancellation  of  prenuptial  contract. 
Contracts  for  separate  maintenance. 

Cited  in  Garbut  v.  Bowling,  81  Mo.  214,  upholding  post  nuptial  agreement  for 
separation  and  separate  maintenance;  Foote  v.  Nickerson,  70  N.  H.  496,  54 
L.R.A.  554,  48  Atl.  1088,  on  validity  of  contract  for  separate  maintenance. 

Cited  in  notes  in  90  A.  D.  869,  on  necessity  of  intervention  of  trustee  in  agree- 
ment of  separation  between  husband  and  wife;  90  A.  D.  368;  83  A.  S.  R.  868; 
6  E.  R.  C.  375,— on  validity  of  agreements  for  separation  between  husband  and 
wife;  83  A.  S.  R.  863,  on  necessity  of  trustee  in  agreement  between  husband  and 
wife  for  living  separate. 

Distinguished  in  Patterson  v.  Patterson,  111  IlL  App.  342,  denying  right  to 
change  obligations  of  marital  relation  by  agreement. 

25  AH.  REP.  299,  CAIRP  A  ST.  Ij.  R.  CO.  t.  MAH0N£Y,  82  HX.  73. 
Parol  evidence  as  to  contents  of  a  telegram. 

Cited  in  Chicago  &  I.  R.  Co.  v.  Russell,  91  111.  298,  83  A.  R.  64,  holding  ad- 
mission, without  production  of  original  or  laying  of  foundation,  was  non- 
prejudicial error. 

Cited  in  notes  in  110  A.  S.  R.  768,  on  necessity  of  showing  loss  of  original 
telegram  as  foundation  of  admission  of  parol  evidence  as  to  contents;  40  L.R.A. 
254;  50  L.R.A.  253, — as  to  whether  message  delivered  to,  or  by,  telegraph  com- 
pany is  the  original. 

Distinguished  in  Pepper  v.  Western  U.  Teleg.  Co.  87  Tenn.  554,  10  A.  S.  R. 
699,  4  L.R.A.  660,  11  S.  W.  783,  holding  sender  of  message  not  liable  to  re- 
ceiver, accepting  according  to  its  altered  terms. 

Ratification  of  employment  of  physicians  by  railroad  employees. 

Cited  in  Chicago  Consol.  Traction  Co.  v.  Mathews,  117  111.  App.  174;  Terre 
Haute  &  I.  R.  Co.  v.  Stockwell,  118  Ind.  98,  20  N.  E.  650,— holding  conductor's 
employment  of  physician  for  injured  stranger  was  ratified  by  superintendent's 
permission  of  continued  care. 

Cited  in  reference  note  in  7  A.  S.  R.  54,  on  ratification  by  principal  of  agent's 
unauthorized  acts. 

Distinguished  in  St.  Louis  &,  K.  C.  R.  Co.  v.  Olive,  40  Ul.  App.  8?,  where  there 
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was  no  evidence  of  a  ratification;  Starrett  v.  Miley,  79  111.  App.  6S8,  holding 
stranger^  summoning  physician  in  emerg^icy,  not  liable  for  services  rendered. 
Slight  acts  as  a  ratification  in  matters  of  moral  duty. 

Cited  in  Steelsmith  v.  Union  P.  R.  Co.  1  Kan.  App.  10,  40  Pac.  992,  holding 
slight  acts  will  ratify  employment  of  physician  by  station  agent;  Chicago 
Consol.  Traction  Co.  v.  Mathews,  117  111.  App.  174,  holding  same  as  to  like  em- 
ployment by  a  conductor;  Silverman  v.  Bush,  16  111.  App.  437,  on  suflSciency 
of  slight  facts  to  raise  presumption  of  ratification. 

Distinguished  in  Springfield  Engine  k  Threshing  Co.  v.  Green,  25  IlL  App. 
106,  where  there  was  no  moral  duty. 
Power  of  corporate  agents  to  employ  attendance  for  injured  persons. 

Cited  in  Louisville,  E.  &  St.  L.  R.  Co.  v.  McVay,  98  Ind.  391,  49  A.  R.  770, 
holding  road  master  could  not  employ  nursing  for  persons  injured  on  railway; 
Weinsberg  v.  St  Louis  Cordage  Co.  135  Mo.  App.  553,  116  S.  W.  461;  Gibson 
▼.  O'Gara  Coal  Co.  151  111.  App.  424, — holding  that  contract  by  coal  company 
for  services  of  physician  to  treat  injured  employee,  was  not  ultra  vires. 

Cited  in  reference  notes  in  91  A.  S.  R.  410,  on  medical  aid  for  employees; 
118  A.  S.  R.  178,  on  liability  of  employer  for  medical  services  rendered  at  his 
request  to  injured  employee. 

Cited  in  notes  in  20  L.R.A.  697,  on  contracts  made  by  agent  generally  for 
medical  services  for  employee  or  other  third  person;    4  L.R.A.(N.S.)    62,  on 
exercise  by  agents  of  railway  companies  of  employer's  power  to  defray  medical 
expenses  of  injured  servants  in  cases  where  there  is  no  special  emergency. 
Power  of  superior  agents. 

Cited  in  Louisville,  E.  k  St.  L.  R.  Co.  v.  McVay,  98  Ind.  391,  49  A.  R.  770, 
holding  general  superintendent  can  employ  nursing  for  persons  injured  on 
railway;  Terre  Haute  A  I.  R.  Co.  v.  McMurray,  98  Ind.  358,  49  A.  R.  752,  hold- 
ing conductor  may  employ  medical  attendance  for  employee,  injured  in  line  of 
duty;  Sevier  v.  Birmingham,  S.  k  T.  River  R.  Co.  92  Ala.  258,  9  So.  405,  hold- 
ing same  as  to  a  general  superintendent;  Evans  v.  Marion  Min.  Co.  100  Mo. 
App.  670,  75  S.  W.  178,  holding  president  of  mine  may  employ  like  attendance 
for  employee,  injured  through  negligence. 

Distinguished  in  Spelman  v.  Gold  Coin  Min.  A  Mill  Co.  26  Mont.  76,  91  A.  S. 
R.  402,  55  L.R.A.  640,  66  Pac.  597,  holding  president  of  a  mine  could  not  em- 
ploy medical  attendance  for  employee  in  absence  of  evidence  of  fault. 

26  AM.  R£P.  SOI,  RECHT  t.  KELLY,  82  ILL.  147. 
Waiver  of  statutory  rights  by  executory  contract. 

Cited  in  Zumpfe  v.  Gentry,  153  Ind.  219,  54  N.  E.  805,  holding  a  mortgagor 
of  chattels  could  not  waive  statute  requiring  receipts  for  payments  to  be  filed. 
—  Rights  to  exemptions. 

Cited  in  Bunker  v.  Coons,  21  UUh,  164,  81  A.  S.  R.  680,  60  Pac.  549,  holding 
homestead  right  cannot  be  waived  by  clause  in  a  note;  Carter  v.  Carter,  20  Fla. 
558,  51  A.  R.  618;  Mills  v.  Bennett,  94  Tenn.  651,  45  A.  S.  R.  763,  30  S.  W. 
748, — holding  same  as  to  general  exemption  rights;  Meyer  Bros.  Drug  Co.  v. 
Bybee,  179  Mo.  354,  78  S.  W.  579,  holding  a  statement  to  creditor  could  not  af- 
fect homestead  right;  Powell  v.  Daily,  61  111.  App.  552,  holding  a  lessee  cannot 
waive  exemptions  by  lease;  Curtiss  v.  Ellenwood,  59  111.  App.  110,  holding 
exemptions  cannot  be  waived  by  grant  of  power  to  seize  property;  Zachmann  v. 
Zachmann,  201  111.  380,  94  A.  S.  R.  180,  66  N.  E.  256,  holding  an  antenuptial 
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contract  could  not  deprive  children  of  homestead  right;  Johnston  v.  Dunavan, 
17  III.  App.  59,  on  invalidity  of  executory  contract,  waiving  exemptions  from 
execution. 

Cited  in  reference  notes  in  31  A.  R.  44;  58  A.  R.  479, — on  validity  of  agree- 
ments waiving  in  advance  right  to  exemption;  34  A.  S.  R.  133,  on  legality  of 
waiver  of  exemption. 

Cited  in  notes  in  72  A.  D.  742,  744,  on  waiver  by  contract  of  prospective  ex- 
emption from  execution;  76  A.  D.  224,  on  waiver  of  benefit  of  exemption 
statutes. 

Distinguished  in  Powell  v.  Daily,  163  111.  646,  45  N.  E.  414,  holding  un- 
married man  may  waive  exemptions  by  executory  contract;  Brewer  v.  Gries- 
heimer,  104  111.  App.  323,  where  right  to  assign  unearned  wages  was  sustained; 
Moran  v.  Clark,  30  W.  Va.  358,  8  A.  S.  R.  66,  4  S.  E.  303,  sustaining  right  to 
encumber  homestead  in  absence  of  prohibition. 

26  AM.  REP.  303,  ALLMON  v.  PIG6,  82  ILL.  149. 
Undue  influence  invalidating  transactions. 

Cited  in  Carroll  v.  People,  13  III.  App.  206,  holding  bad  advice,  acted  upon  by 
one  with  capacity  to  contract,  did  not  affect  a  release. 

Cited  in  notes  in  16  A.  D.  260,  on  destruction  of  free  agency  as  essential  to 
undue  influence;  4  L.R.A.  640,  as  to  what  is  not  undue  influence. 
Undue  influence  as  to  wills. 

Cited  in  Perkins  v.  Perkins,  116  Iowa,  253,  90  N.  W.  155,  holding  will  of 
testator  must  be  subordinated  to  that  of  the  influencer. 

Cited  in  notes  in  16  A.  D.  262,  on  undue  influence  in  execution  of  will;  31 
A  S.  R.  674,  on  necessity  that  undue  influence  destroy  free  agency  to  invalidate 
will. 

—  Necessity  that  sense  of  duty  be  overcome. 

Cited  in  Pittard  v.  Foster,  12  111.  App.  132,  holding  an  instruction  was  proper- 
ly changed  so  as  to  require  that  influence  to  overcome  "duty"  and  not  "wishes.'^ 
Validity  of  parol  trusts. 

Cited  in  Davis  v.  Stambaugh,  163  111.  557,  45  N.  E.  170,  holding  equity  will 
refuse  enforcement. 
Final  dismissal  of  will  contest  in  appellate  court. 

Cited  in  Carpenter  v.  Calvert,  4  111.  App.  171,  sustaining  power  to  dismiss 
upon  reversal. 

25  AM.  REP.  305,  ST.  PATRICK'S  CATHOLIC  CHURCH  t.  GATAIiON, 

82  Ilili.   170. 
Execution  of  contracts  by  religions  societies. 

Cited  in  Cann  v.  Church  of  the  Redeemer,  111  Mo.  App.  164,  85  S.  W.  994, 
holding  contract  by  president  of  vestry  ineffective  in  absence  of  evidence  as  to 
powers. 

Cited  in  reference  note  in  41  A.  R.  174,  on  liability  of  church  for  salary  of 
sexton  hired  by  priest  alone. 

26  AM.  REP.   308,  ROCKFORD,  R.  I.  A  ST.  Ij.  R.  CO.  t.  DEIjANEY, 
82  Hili.   108. 

Measure  of  recovery  in  statutory  action  for  death  of  relatives. 
Cited  in  Hunroe  v.  Pacific  Coast  Dredging  k  Reclamation  Co.  84  CaL  515,  18 
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A.  8.  R.  248,  24  Pac.  803;  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  6  S.  D.  683, 
28  L.R.A.  673,  62  N.  W.  967, — holding  pecuniary  loss  and  not  a  solatium  is 
proper  recovery  for  death  of  an  adult  relative 

Cited  in  reference  note  in  1  A.  S.  R.  632,  on  measure  of  damages  for  Injury 
causing  death. 

Cited  in  notes  in  48  A.  D.  639,  on  damages  for  death  of  relatives;  8  E.  R.  C. 
426,  on  measure  of  damages  for  death  of  person  negligently  killed. 

—  In  actions  for  death  of  minors. 

Cited  in  Chicago,  E.  &  L.  S.  R.  Co.  v.  Adamick,  33  111.  App.  412,  denying  right 
to  arbitrarily  allow  recovery  of  statutory  limit;  Morgan  v.  Southern  P.  Co.  95 
Cal.  510,  29  A.  S.  R.  143,  17  L.R.A.  71,  30  Pac.  603;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Burke,  101  111.  App.  486, — ^holding  pecuniary  loss  and  not  a  solatium  is 
basis  of  recovery;  Rhoads  v.  Chicago  &  A.  R.  Co.  227  111.  328,  11  L.R.A.(N.S.) 
623,  81  N.  E.  371,  10  A.  &  E  Ann.  Cas.  Ill,  holding  only  a  nominal  sum  should 
be  allowed  those  not  dependent  on  deceased. 

Cited  in  reference  note  in  62  A.  S.  R.  226,  on  damages  recoverable  for  negli- 
gent killing  of  minor  child. 

Cited  in  note  in  12  A.  S.  R.  381,  on  measure  of  damages  for  death  of  minor. 

—  In  action  by  parent. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Burke,  101  111.  App.  486,  holding  value 
of  services  from  death  to  attainment  of  majority,  less  worth  of  food  and  clothes, 
should  be  allowed;  Texas  k  P.  R.  Co.  v.  Wilder,  35  C.  C.  A.  105,  92  Fed.  953 
(dissenting  opinion),  on  same  point;  Illinois  C.  R.  Co.  v.  Reardon,  157  111.  372, 
41  N.  E.  871,  denying  that  loss  of  wages  until  attainment  of  majority  was  the 
only  item  of  pecuniary  loss;  Chicago  &.  G.  T.  R.  Co.  v.  Gaeinowski,  155  111.  189, 
40  N.  E.  601,  holding  benefits  recoverable  include  loss  of  services  until  attain- 
ment of  majority;  Illinois  C.  R.  Co.  v.  Slater,  129  111.  91,  16  A.  S.  R.  242,  6 
L.R.A.  418,  21  N.  E.  575,  holding  an  instruction  not  to  allow  for  loss  of 
services  imtil  attainment  of  majority  properly  refused;  Bradley  v.  Sattler,  156 
EL  603,  41  N.  E.  171,  denying  that  a  mother  was  only  entitled  to  a  nominal 
recovery. 
Kridence  aa  to  loss  from  death  of  minor. 

Cited  in  West  Chicago  Street  R.  Co.  v.  Scanlan,  68  111.  App.  626,  holding  esti- 
mate may  be  based  on  facts  proven  and  knowledge  of  jury  as  to  matters  of 
common  observation. 
Procedure  In  action  for  death  of  relative. 

Cited  in  note  in  48  A.  D.  637,  on  pleading  and  practice  in  action  for  death 
of  relative. 
Doctrine  of  comparative  negligence. 

Cited  in  Union  Stock  Yards  A,  Transit  Co.  t.  Monaghaa,  18  III.  App.  148, 
holding  an  instruction  bad  because  there  was  no  suggestion  of  a  comparison  of 
negligence;  Earlville  v.  Carter,  2  111.  App.  34,  holding  slight  negligence  does 
not  allow  a  recovery  unless  defendant's  negligence  was  gross;  Galesburg  v. 
Benedict,  22  111.  App.  Ill,  holding  the  giving  of  instruction  as  to  comparative 
negligence  is  discretionary. 

Cited  in  note  in  55  A.  D.  671,  on  rule  as  to  comparative  negligence. 
Contributory  negligence  by  minors. 

Cited  in  Elwood  v.  Addison,  26  Ind.  App.  28,  59  N.  E.  47 ;  Wright  v.  Detroit, 
O.  H.  &  M«  R.  Co.  77  Mich.  123,  43  N.  W.  765,— holding  age  and  capacity  are 
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proper  elements  for  consideration;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roemer,  69 
HL  App.  93,  holding  it  not  a  proper  statement  that  infants  and  adults  were 
not  required  to  use  same  care. 

Cited  in  reference  note  in  12  A.  S.  R.  327,  on  negligence  of  children. 

Cited  in  notes  in  49  A.  S.  R.  409,  on  contributory  negligence  of  infant  as  de- 
fense to  his  action  for  personal  injury;  4  L.R.A.   127,  on  degree  of  care  re- 
quired of  children;  21  L.  ed.  U.  S.  746,  on  degree  of  care  required  from  infants 
to  avoid  injury. 
^Analogy  to  capacity  for  crime. 

Cited  in  Tucker  v.  Buffalo  Cotton  Mills,  76  8.  C.  539,  121  A.  S.  R.  967,  67  8. 
E.  626,  presuming  incapacity  between  ages  of  seven  and  fourteen. 

Cited  in  note  in  66  A.  D.  676,  on  capacity  of  child  for  negligence  preventing 
recovery  for  injury. 
Distribution  of  amount  recovered  between  next  of  kin  of  a  deceased. 

Cited  in  Salem  v.  Harvey,  29  111.  App.  483,  holding  it  is  settled  by  probate 
court  on  final  distribution  of  estate;  Coal  Run  Coal  Co.  v.  Jones,  19  111.  App. 
366,  holding  question  of  relationship  immaterial,  on  trial  of  action. 

26  AM.  REP.  311,  MORTON  v.  RAINEY,  82  ILL.  215. 
Right  to  compensation  for  services  rendered  within  family. 

Cited  in  Cinders  v.  Ginders,  21  111.  App.  622,  holding  either  an  express  or 
implied  contract  must  bs  proved. 
-—Presumptions  generally. 

Cited  in  Union  R.  &  Transit  Co.  v.  Kallaher,  12  111.  App.  480,  holding  pre- 
sumption against  compensation  arises  where  one  standing  in  relation  of  a  child, 
remains  in  same  situation  after  majority;  Cooper  v.  Cooper,  3  111.  App.  492,  on 
like  presumption  as  to  a  child. 

Cited  in  note  in  11  L.R.A.(N.8.)  907,  on  inference  of  agreement  to  pay  for 
services  rendered  by  relative  or  member  of  family. 

—  Presumption  where  relationship  Is  not  close. 

Cited  in  Quigly  v.  Harold,  22  111.  App.  269,  on  strength  of  presumption  ^vary* 
ing  with  nearness  of  the  relationship;  Kessler's  Estate,  87  Wis.  660,  41  A.  8.  E. 
74,  69  N.  W.  129,  on  whether  a  relationship  between  aunt  and  nephew  raised 
presumption  against  compensation. 

—  Rebuttal  of  presumption. 

Cited  in  Murrell  v.  Studstill,  104  Ga.  604,  30  8.  E.  760,  holding  performance 
of  a  servant's  work  and  other  facts  gave  right  to  go  to  the  jury;  Heffron  v. 
Brown,  166  111.  322,  40  N.  E.  683,  holding  payment  of  own  expenses,  except 
board  was  evidence  of  implied  contract. 

26  AM.  REP.  318,  ILLINOIS  MUT.  F.  INS.  CO.  T.  ARCHDEACON,  82 

ILL.  286. 
Right  to  recover  under  common  counts  on  an  award. 

Cited  in  Macdonald  v.  Bond,  196  111.  122,  62  N.  E.  881  (affirming  96  111.  App. 
116),  holding  recovery  may  be  had,  where  there  was  award  of  money  with  no 
concurrent  act  to  be  done. 
'•On  Insurance  adjustments. 

Cited  in  Fame  Ins.  Co.  v.  Norris,  18  111.  App.  670,  holding  an  adjustment 
under  fire  policy  was  competent  evidence  under  common  counts;  Royal  Ins.  Co. 
Am.  Rep.  Vol  XVI.— 43. 
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Y.  RoodhouBe,  25  IlL  App.  61;  Manchester  Fire  Asrar.  Co.  v.  Fitzpatrick,  120 
111.  App.  535;  Godchaux  v.  Merchants'  Mut  Ins.  Co.  34  La.  Ann.  235,— holding 
adjustoient  may  be  prosecuted  under  common  count  on  an  account  stated; 
Grand  Lodge,  B.  L.  F.  t.  Cramer,  60  111.  App.  212,  holding  same  as  to  an  adjust- 
ment under  benefit  certificate. 
WaiTer  of  policy  rights  by  inanrer. 

Cited  in  New  Hampshire  F.  Ins.  Co.  v.  Wall,  36  Ind.  App.  238,  75  N.  E.  668, 
holding  giving  of  drafts  in  tetilement  without  fraud  creates  estoppel  to  attack 
interest  of  party. 

Cited  in  reference  note  in  27  A.  R.  601,  on  waiver  of  condition  in  insurance 
policy. 

—  Bffect  in  general  of  an  adjnatment. 

Cited  in  German  F.  Ins.  Co.  v.  Gibbs,  42  Tex.  Civ.  App.  407,  92  S.  W.  1068, 
holding  it  renders  nonwaiver  clause  inapplicable;  Rudd  v.  American  Guarantee 
Fund  Mut  F.  Ins.  Co.  120  Mo.  App.  1,  06  S.  W.  237,  holding  it  waives  a  forfei- 
ture for  a  known  previous  violation  of  policy;  Godchaux  v.  Merchants'  Mut. 
Ins.  Co.  34  La.  Ann.  235;  Concordia  F.  Ins.  Co.  v.  Koretz,  14  Colo.  App.  38G, 
60  Pac.  101, — holding  same  as  to  forfeiture  for  any  breach  of  conditions;  German 
F.  Ins.  Co.  V.  Carrow,  21  111.  App.  631,  holding  it  waived  conditions  as  to 
location  of  buildings  and  change  in  firm  insured;  Home  Ins.  k  Bkg.  Co.  v. 
Myer,  03  111.  271,  holding  it  waived  right  to  set  up  irregularity  in  notice  of 
k>ss;  Millers  Nat  Ins.  Co.  v.  Kinneard,  136  IlL  100,  26  N.  E.  368,  upholding 
validity  of  adjustment  made  in  writing  and  of  collateral  oral  promise  on  same 
consideration. 

—  Bffeot  of  adjustment  or  special  limitation  stipulated  in  policy. 

Cited  in  German  F.  Ins.  Co.  v.  Carrow,  21  111.  App.  631;  Farmers'  F.  Ins. 
Co.  T.  Gorselany,  80  IlL  App.  388,— denying  its  applicability  after  adjustment; 
Wiaston  v.  Arlington  F.  Ins.  Co.  32  App.  D.  C.  61,  20  LJLA.(N.S.)  060,  16 
A.  &  B.  Ann.  Cas.  104,  holding  that  if  insurer  elects  to  rebuild  action  for 
breach  of  its  contract  to  do  so  need  not  be  commenced  within  period  for  bring- 
ing action  on  policy. 

Cited  in  reference  note  in  50  A.  R.  3,  on  time  of  beginning  of  limitation  for 
suit  on  insurance  policy. 

Cited  in  note  in  22  L.  ed.  U.  S.  557,  on  waiver  of  and  estoppel  aa  to  contracts 
limiting  time  within  which  action  must  be  brought. 
Conclusiveness  of  adjustments  under  Are  policies. 

Cited  in  Home  Ins.  k  Bkg.  Co.  v.  Myer,  03  IlL  271;  R<^al  Ins.  Co.  v.  Rood- 
house,  25  IlL  App.  61, — upholding  conclusiveness,  when  fairly  made;  Man- 
chester F.  Assur.  Co.  ▼.  Fitcpatrick,  120  IlL  App.  535,  upholding  conclusive- 
ness in  absence  of  fraud,  misunderstanding,  or  mistake. 

Cited  in  reference  note  in  00  A.  D.  407,  on  action  upon  adjustment  of  loss 
without  suing  upon  insurance  policy. 

25  AM.  REP.  S16,  BOWMAN  t.  PEOPLE,  82  ILL.  %4%. 
Rights  acquired  by  purcliaser  at  judicial  sales. 

Cited  in  Roberts  v.  Brace,  82  IlL  538,  holding  purchaser  at  foreclosure  sale 
does  not  get  the  land  but  a  mere  incipient  interest;  Cantwell  v.  McPherson, 
8  Idaho,  721,  34  Pae.  1005,  holding  possession  does  not  change  to  purchaser 
at  execution  sale  until  lapse  of  redemption  period;  International  Packing  Co. 
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T.  Cichowiez,  114  IlL  App.  121,  holding  purchaser  at  execution  sale  charge- 
able with  notice  of  all  facts  disclosed  by  record. 

Cited  in  reference  notes  in  7  A.  S.  R.  469,  on  interest  acquired  by  purchaser 
of  land  on  execution  sale  before  expiration  of  time  for  redemption;  16  A.  S. 
R.  388,  on  title  of  purchaser  at  judicial  sales;  68  A.  S.  R.  68,  on  what  is  sub- 
ject to  execution. 

Cited  in  note  in  97  A.  D.  312,  on  liability  of  interest  of  purchaser  at  exe- 
cution sale  to  execution. 

Distinguished  in  Shobe  v.  Luff,  66  111.  App.  414,  holding  delivery  of  a  certifi- 
cate of  purchase  as  collateral  was  an  equitable  mortgage  of  interest  in  realty. 

26  AM.  REP.  321,  SHA\¥NBETOWN  T.  MASON,  82  ILL.  SS7. 
Liability  for  tmckine  ap  surface  water. 

ated  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Chapman,  39  Ark.  463,  43  A.  R.  280, 
holding  a  railroad  could  not  unreasonably  back  up  surface  water  on  other  pro- 
prietors. 

Cited  in  notes  in  21  LJI.A.  604,  on  effect  of  civil  law  on  correlative  rights  to 
obstruct  natural  flow  of  surface  water  in  improving  property;  65  L.R.A.  256,  on 
duty  of  municipality  to  care  for  surface  water  on  raising  grade  of  street;  65 
LJLA.  263,  on  negligent  or  wrongful  act  of  municipality  in  casting  collected 
body  of  surface  water  on  adjoining  property. 

Distinguished  in  Danaher  v.  Brooklyn,  119  N.  Y.  241,  7  L.R.A.  592,  23  N.  JB. 
745,  where  city  was  held  not  to  be  insurer  of  quality  of  water  in  a  well. 
Right  to  compensation  when  property  is  ''damaged*'  for  public  use. 

Cited  in  Chicago  v.  Taylor,  125  U.  S.  161,  31  L.  ed.  638,  8, Sup.  Ct.  Rep.  820, 
holding  substantial  injury,  either  direct  or  consequential,  allows  a  recovery;  G. 
C.  k  S.  F.  R.  Co.  v.  Graves,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  301,  holding 
protection  from  damage  as  well  as  taking  is  afforded;  Gottschalk  t.  Chicago^ 
B.  &  Q.  R.  Co.  14  Neb.  550,  16  N.  W.  475;  Rigney  v.  Chicago,  102  HI.  64,— 
denying  that  recovery  was  limited  to  cases  of  physical  injury  to  property; 
Ashland  &  C.  Street  R.  Co.  v.  Faulkner,  106  Ky.  332,  43  LJELA.  554,  45  S.  W. 
235  (dissenting  opinion),  on  same  point;  Belt  Line  Street  R.  Co.  v.  Crabtree, 
2  Tex.  App.  Civ.  Cas.  (Willson)  679,  holding  recovery  may  be  had  for  mere  de- 
preciati(m  in  value;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Reich,  101  111.  157,  holding 
cutting  off  access  to  property  allowed  recovery;  Chicago  OfiSce  Building  v.  Lake 
Street  Elev.  R.  Co.  87  HI.  App.  594,  holding  same  as  to  various  injuries  from 
erection  of  an  elevated  railroad;  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  631, 
39  L.R.A.  751,  74  N.  W.  67,  on  nature  of  injuries  allowing  a  recovery. 
—  Change  of  grade  as  "damage." 

Cited  in  Atlanta  v.  Green,  67  Ga.  386;  Elgin  v.  Eaton,  83  111.  536,  26  A.  R. 
412, — holding  law  allows  recovery  in  case  property  was  damaged  by  change  in 
grade  of  street;  Johnson  v.  Parkersburg,  16  W.  Va.  402,  37  A.  R.  779,  holding 
city  is  liable  for  damage  to  private  property  caused  by  raising  grade  of  street. 

Cited  in  reference  note  in  25  A.  R.  412,  on  liability  of  municipal  corporation 
for  injury  from  change  of  grade  of  street. 

Cited  in  notes  in  89  A.  D.  400,  on  city's  liability  for  injury  inflicted  to  lot 
owner  by  changing  grade  in  street;  30  A.  S.  R.  840,  on  municipal  liability  for 
changing  street  grade  under  constitutional  provisions  against  damaging  prop- 
erty; 80  A.  S.  R.  845,  on  measure  of  damages  for  changing  street  grade;  14 
T  R.A.  371,  on  injury  to  abutter's  easements  by  changing  grade  of  street. 
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—  Offsettiae  benefits  at^lnst  "damages.** 

Cited  in  Geneva  v.  Peterson,  21  111.  App.  454,  holding  special  benefits  as  dis- 
tinguished from  benefits  to  public  should  be  considered;  Elgin  v.  Eaton,  83  111. 
535,  25  A.  R.  412,  holding  it  error  to  refuse  testimony  that  benefits  equaled 
damage;  Springfield  v.  Griffith,  46  111.  App.  246;  Metropolitan  West  Side  Elev. 
R.  Co.  V.  Stickney,  150  111.  362,  26  L.RJV.  773,  37  N.  E.  1098,— holding  real  ques- 
tion is  value  of  land  with  and  without  the  improvement;  Chicago,  M.  &  St.  P. 
R.  Go.  v.  Hall,  90  111.  42,  holding  same,  and  that  damage  must  be  real  and  not 
-speculative;  Hyde  Park  v.  Dunham,  85  HI.  569,  holding  whole  effect  of  improve- 
ment on  entire  tract  should  be  considered. 

Cited  in  notes  in  45  A.  D.  535,  as  to  how  far  benefits  may  be  considered  as 
offsets  under  eminent  domain  acts;  7  L.R.A.  289,  on  benefits  as  considered  on 
assessment  of  damages  to  abutter  from  construction  of  elevated  railroad;  9 
LJIA.(N.S.)  839,  on  right  to  set  off  benefits  against  damages  in  eminent  domain 
proceedings. 

Appropriation  of  streets  to  new  uses. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Jefferson,  14  HI.  App.  615,  holding  occu- 
pation of  portion  of  street  for  ditch  draining  adjacent  lands,  was  a  new  use; 
Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  631,  39  L,B,JL  751,  74  N.  W.  67,  on 
whether  an  electric  street  railway  was  an  additional  burden. 
liiablllty  of  cities  in  reference  to  pnbHc  Improvements. 

Cited  in  Welsh  v.  Rutland,  56  Vt.  228,  48  A,  R.  762,  on  nonliability  for  de- 
ficiencies in  plan  of  public  improvements. 

Cited  in  note  in  66  A.  D.  438,  on  municipal  liability  for  negligent  execution 
of  statutory  power. 
«-  Liability  for  expense  of  adjusting  property  to  a  new  grade. 

Cited  in  Springfield  v.  Griffith,  46  111.  App.  246,  holding  cost  of  raising  house 
and  grading  lot  cannot  be  recovered. 

Distinguished  in  Danville  v.  Mabin,  57  HI.  App.  23,  sustaining  liability  for 
depreciation  in  market  value,  due  to  change  in  grade. 
Competency  of  nonexpert  opinion  evidence. 

Cited  in  Ward  v.  Meredith,  122  111.  App.  159,  holding  user  of  horses  may  tes- 
tify as  to  their  frightened  condition. 
'•As  to  physical  conditions  or  health. 

Cited  in  Robinson  v.  Exempt  Fire  Co.  103  Cal.  1,  42  A.  S.  R.  93,  24  L.RJL 
715,  36  Pac.  955,  liolding  same  as  to  apparent  condition  of  health;  Chicago  City 
R.  Co.  V.  Bundy,  210  HI.  39,  71  N.  E.  28,  holding  nonexperts  may  testify  as  to 
a  nervous  condition. 

Cited  in  note  in  71  A.  D.  244,  on  competency  of  person  not  physician  to  tes- 
tify whether  another  was  ill  or  not. 

25  AM.  REP.  327,  BISHOP  v.  MORGAN,  82  TLL.  SSI. 
Competency  of  extrinsic  evidence  to  affect  wills. 

Cited  in  VesUl  v.  Garrett,  197  111.  398,  64  N.  E.  345;  Hollenbeck  v.  Smith, 
231  HI.  484,  83  N.  E.  206, — denying  competency  to  control  a  clearly  expressed 
intention. 

Cited  in  note  in  46  A.  R.  72,  on  admissibility  of  parol  evidence  to  identify 
land  described  in  devise. 
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—  Devise  of  property  not  owned  by  testator. 

Cited  in  Bradley  v.  Rees,  113  III  327,  55  A.  R.  422,  holding  where  testator 
owned  but  part  of  described  land  his  devise  passed  what  he  did  own  of  it; 
Bingel  v.  Volz,  142  111.  214,  34  A.  S.  R.  64,  16  L.R.A.  321,  31  N.  E.  13;  Judy  v. 
Gilbert,  77  Ind.  96,  40  A.  R.  289, — denying  competency  to  explain  a  devise  of 
property,  not  owned;  Eckford  v.  Eckford,  91  Iowa,  54,  26  L.R.A.  370,  58  N.  W. 
1093  (dissenting  opinion),  on  same  point. 

Cited  in  notes  in  5  E.  R.  C.  136,  as  to  what  personal  property  may  be  mort- 
gaged; 10  E.  R.  C.  476,  477,  on  validity  of  sale  of  property  to  be  subsequently- 
acquired. 
£ffect  of  misdescription  of  land. 

Cited  in  Brooks  v.  Halane,  116  111.  App.  383,  on  statement  as  to  quantity 
yielding  to  description  by  metes  and  bounds  and  fixed  monuments;  Gano  v.Gano, 
239  HI.  539,  22  L.R.A.(N.S.)  450,  88  N.  E.  146  (dissenting  opinion),  on  error  in 
description  in  will  as  affecting  its  validity. 

Cited  in  reference  note  in  89  A.  D.  389,  on  construction  and  effect  of  words 
"more  or  less." 

Cited  in  notes  in  6  LJl.A.(N.S.)  970,  on  correction  of  misdescription  of  land 
in  will  in  cases  of  devises  without  ownership;  14  E.  R.  C.  815,  as  to  what  land)» 
will  pass  by  deed  or  will  under  general  description  with  addition  of  words  par- 
ticularly denoting  certain  subject  comprised  in  general  description, 

25  AM.  REP.  328,  BARNES  v.  MEANS,  82  ILL.  379. 
Care  required  of  physicians  and  surgeons. 

Cited  in  Quinn  v.  Donovan,  85  111.  194;  McKee  v.  Allen,  94  HI.  App.  147,— 
holding  ordinary  skill  and  care  must  be  used;  Kruger  v.  McCaughey,  149  111. 
App.  440,  holding  that  physician  is  required  to  possess  ordinary  skiU  in  pio- 
fession. 

Cited  in  reference  note  in  27  A.  S.  R.  532,  on  care  and  skill  of  physicians  and 
surgeons. 

Cited  in  notes  in  40  A.  D.  481,  on  civil  liability  of  physicians  and  surgeons  for 
negligence;  59  A.  R.  392,  on  degree  of  skill  required  to  entitle  physician  to  re- 
cover for  services  rendered;  26  A.  S.  R.  392;  93  A.  S.  R.  658;  2  hJRJL.  588, — 
on  care  and  skill  required  of  physicians  and  surgeons  in  treatment  of  patient;: 
1  L.R.A.  720,  on  liability  in  damages  for  malpractice;  37  L.R.A.  835,  on  what 
are  proper  care  and  skill  of  physician  or  surgeon;  37  LJI.A.  837,  on  duty  of 
physician  or  surgeon  to  follow  established  practice. 

25  AM.  REP.  333,  STAADEN  v.  PEOPLE,  82  ILL.  432. 
Averment  and  proof  in  arson  to  defraud  insurer. 

Cited  in  Mai  v.  People,  224  111.  414,  79  N.  E.  633,  holding  intent  to  injure 
insurers  must  be  alleged  and  proven;  Com.  v.  Asherowski,  196  Mass.  342,  82 
N.  E.  13,  holding  like  fact  must  be  proven. 

Cited  in  reference  note  in  5  A.  S.  R.  881,  on  allegation  of  incorporation  in  in- 
dictment against  corporation. 

Cited  in  notes  in  81  A.  D.  74,  as  to  what  constitutes  arson;  32  A.  D.  670,  on 
indictment  for  malicious  mischief;  32  L.R.A.  648,  on  arson  in  setting  fire  to  one'a 
own  building  to  injure  insurer;  128  Am.  St.  R.  174,  on  malicious  mischief. 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  678 

25  AM.  lUBP.  3S4,  BUROHARD  t.  DUNBAR,  82  HX.  460. 
liiabillty  of  married  wonum's  sefMurate  estate. 

Cited  in  reference  note  in  78  A.  D.  227,  on  power  of  married  woman  to  bind 
her  separate  property  by  contract. 

Cited  in  note  in  72  A.  D.  613,  514,  on  when  separate  estate  of  married  woman 
chargeable  with  her  debts  and  contracts. 
Conflict  of  law  as  to  rii^hts  and  remedies  under  contracts. 

Cited  in  Daris  v.  De  Vaughn,  7  Ga.  App.  324,  66  S.  E.  956,  holding  that  person 
who  has  rent  due  him  upon  contract  made  in  another  state  may  collect  by  dis- 
tress warrant  here;  Reid,  M.  &  Co.  v.  Northern  Lumber  Co.  146  HI.  App.  371, 
holding  that  law  of  forum  governs  remedy  invoked  in  aid  of  contract;  Acker  v. 
Priest,  92  Iowa,  610,  61  N.  W.  235,  on  their  control  by  law  of  place  of  making 
and  of  enforcement  respectively. 

Cited  in  reference  note  in  30  A.  S.  R.  828,  as  to  when  contract  is  governed  by 
place  of  performance. 

—  As  to  contracts  by  married  women. 

Cited  in  Ruhe  v.  Buck,  124  Mo.  178,  46  A.  S.  R.  439,  25  LJI.A.  178,  27  S.  W. 
412,  holding  nonresident  creditors  of  married  woman  entitled  to  remedies  oi 
forum  only. 

Cited  in  reference  note  in  10  A.  S.  R.  698,  on  liability  of  married  woman  in 
one  state  on  joint  note  with  husband  made  in  another  state. 

Cited  in  notes  in  46  A.  S.  R.  457,  on  enforcement  of  married  woman's  obliga- 
tion; 25  L.R.A.  181,  on  remedy  applicable  to  enforce  contracts  of  married  women 
outside  of  state  in  which  they  were  legally  made;  57  LJl^.  522;  26  L.RA.(N.S.) 
772, — on  conflict  of  laws  as  to  capacity  of  married  women  to  contract. 

26  AM.  REP.  339,  BLAGKLiAWS  T.  MILNE,  82  ILL.  605. 
Words  "child"  or  "children**  as  meaning  legitimates. 

Cited  in  Hall  v.  Cressey,  92  Me.  514,  43  Atl.  118,  holding  "children"  in  a  deed 
meant  lawful  children  only;  Orthwein  v.  Thomas,  127  111.  554,  11  A.  S.  R.  159, 
4  L.R.A.  434«  21  N.  £.  430,  holding  same  as  to  use  in  a  statute  of  descent: 
Hayworth  v.  Williams,  102  Tex.  308,  132  A.  S.  R.  879,  116  S.  W.  43,  holding  that 
statute  providing  for  setting  aside  homestead  for  benefit  of  widow  and  minor 
children,  protects    legitimate  children  <Mily. 

—  Presumption  as  to  meaning. 

Cited  in  McDonald  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  144  Ind.  459,  55  A.  S. 
R.  185,  32  LJI.A.  309,  43  N.  E.  447,  holding  "child"  in  sUtute  allowmg  action 
by  father  was  presumptively  intended  to  refer  to  lawful  children  only;  John- 
stone V.  Taliaferro,  107  6a.  6,  45  L.RA.  95,  32  S.  £.  931,  holding  same  as  to 
both  "child"  and  "children"  in  a  deed. 
Right  of  bastard  to  inherit. 

Cited  in  Stoltz  v.  Doering,  112  IlL  234,  holding  statute  made  right  to  inherit 
from  father  dependent  on  marriage  and  acknowledgment. 

Cited  in  notes  in  56  A.  D.  265,  on  miscellaneous  questions  concerning  rij^ht  of 
bastards  to  inherit;  12  A.  S.  R.  102,  on  rights  of  illegitimate  children  to  inher- 
itance; 13  L.RA.  277,  on  effect  of  subsequent  marriage  of  parents  on  antenuptial 
issUe;  28  L.R.A.  754,  on  inheritance  by  illegitimate  from  his  mother. 
«-StatH8  at  common  law. 

Cited  in  Truelove  v.  Truelove,  172  Ind.  441,  27  LJl.A.(N.S.)  220,  86  N.  E.  1018; 


Digitized  by 


Google 


679  NOTES  ON  AMERICAN  REPORTS.  [334-342 

Jackson  v.  Hocke,  171  Ind.  371,  84  N.  E.  830,— holding  that  at  common  law 
illegitimate  child  could  not  inherit;  Miller  v.  Pennington,  218  111.  220,  1  L.RwA. 
(N.S.)  773,  75  N.  E.  919,  on  impossibility  of  being  the  heir  of  anyone;  McDonald 
T.  Pittsburg  C.  C.  &  St.  L.  R.  Co.  144  Ind.  459,  56  A.  S.  R.  185,  32  L.R.A.  309, 
43  N.  E.  447;  Robinson  v.  Ruprecht,  191  111.  424,  61  N.  E.  631,— on  impossibility 
of  being  an  heir  or  having  heirs,  except  of  own  blood. 

26   AM.  RSP.   S41,  JOLIBT  IROX  CO.  T.   SCIOTO  FIRE  BRICK  CO. 

82  ILIi.   548. 
Duty  of  pledgee  of  collateral  secaritles. 

Cited  in  Dana  v.  Buckeye  Coal  A,  Coke  Co.  38  HI.  App.  371,  holding  it  his 
duty  to  act  prudently  and  as  a  trustee  for  owner. 

—  As  to  collection. 

Cited  in  Leyy  v.  Chicago  Nat.  Bank,  158  111.  88,  30  L.RA.  310,  42  N.  E.  129, 
upholding  duty  to  collect  collateral  and  apply  it  on  debt;  Somberger  v.  Lee, 
14  Neb.  193,  45  A.  R.  106,  15  N.  W.  345,  on  same  point. 

—  Nature  of  interest  retained  by  pledgor. 

Cited  in  Baker  v.  Burkett,  75  Miss.  89,  21  So.  970,  holding  an  equitable  in- 
terest is  retained. 

—  Right  to  sell  pledge  on  default  in  debt. 

Cited  in  E.  F.  Hallack  Lumber  &  Mfg.  Co.  v.  Gray,  19  Colo.  149,  34  Pac.  1000; 
Moses  V.  Grainger,  106  Tenn.  7,  53  LJI.A.  857,  58  S.  W.  1067,— -holding  vjjcpress 
authority  necessary  to  give  right  to  dispose  of  securities  in  general ;  Union  Trust 
Co.  V.  Rigdon,  93  III.  458;  Cole  v.  Dalziel^  13  111.  App.  23;  State  v.  Houghton, 
46  Ohio  St.  12,  75  Pac.  822, — holding  same  as  to  a  pledge  of  commercial  paper; 
Jenckes  v.  Rice,  119  Iowa,  451,  93  N.  W.  384,  holding  same  as  to  a  pledge  of  a 
contract  of  indemnity;  Moffat  v.  Williams,  5  Colo.  App.  184,  36  Pac.  914,  holding 
same  as  to  a  pledge  of  a  chose  in  action. 

Cited  in  notes  in  79  A.  D.  502,  on  pledgee's  sale  under  power  of  sale;  32  A. 
S.  R.  728,  on  remedy  of  holder  of  collateral  security  consisting  of  choses  in  ac- 
tion; 4  LJLA.  586,  on  right  of  pledgee  to  sell  securities;  43  LILA.  744,  746, 
on  implied  authority  of  pledgee  to  sell  choses  in  action  pledged;  53  L.RA..  858, 
860,  on  authority  of  pledgee  of  commercial  paper  to  sell  same  on  implied  contract 

Distinguished  in  Powell  v.  Ong,  92  111.  App.  95,  holding  compromise  with  maker 
of  collateral  ineffective  in  absence  of  express  authority. 

25  AM.  REP.   342,  ILLINOIS  A  ST.  L.  R.  A  COAL  GO.  T.  OOLE,   82 

ILL.    627. 
Damages  for  remoTal  of  things  attached  to  the  soil. 

Cited  in  Washington  Ice  Co.  v.  Shortall,  101  HI.  46,  40  A.  R.  196,  holding 
removal  of  ice  created  liability  for  value  after  making  into  a  chattel. 

Cited  in  reference  note  in  1  A.  S.  R.  498,  on  measure  of  damages  in  trespass 
or  trover  for  timber  cut  on  another's  land. 

Cit«d  in  notes  in  24  A.  D.  79,  on  measure  of  damages  where  property  is  taken 
or  converted  by  mistake  under  bona  fide  belief  of  right;  26  A.  R.  528,  on  owner's 
right  to  take  property  in  changed  form  upon  proof  of  identity  of  original  mate- 
rials; 38  A.  R.  258,  on  damages  for  removal  of  ice  from  stream;  17  E.  R.  O. 
882,  on  right  of  innocent  trespasser  to  allowance  for  his  labor  and  expenses. 

Disapproved  in  Beede  v.  Lamprey,  64  N.  H.  510,  10  A.  S.  R.  426,  15  Atl.  133, 
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holding  recovery  for  inadvertent  and  careless  severance  of  trees  is  value  imme- 
diately after  severance. 

—  For  removal  of  coal  in  place. 

Cited  in  McLean  County  Coal  Co.  v.  Lennon,  91  IlL  561,  33  A.  R.  64;  Illinois 
&  St.  L.  R.  &  Coal  Co.  v.  Ogle,  92  111.  353,— holding  value  at  mouth  of  pit,  less 
cost  of  carrying  may  be  recovered;  Donovan  v.  Consolidated  Coal  Co.  187  lU. 
28,  79  A.  S.  R.  206,  58  N.  E.  290,  holding  careless  miner  of  coal  not  entitled 
to  any  allowance  for  digging. 

Cited  in  reference  notes  in  28  A.  S.  R.  567,  on  measure  of  damages  for  mining 
coal  on  another's  land;  79  A.  S.  R.  209,  on  trespass  for  mining  coal 

Cited  in  note  in  33  A.  R.  69,  on  measure  of  damages  for  unintentionally  taking 
minerals  from  land  of  another. 

Distinguished  in  Keys  v.  Pittsburg  &  W.  Coal  Co.  58  Ohio  St.  246,  65  A.  S. 
R.  754,  41  LJIA..  681,  50  N.  E.  911,  holding  cotenant,  mining  on  common  lands 
under  unlawful  contract,  liable  for  value  in  place. 

SS  AM.  REP.  S46,  BARTLETT  ▼.  BliAINE,  83  IliL.  26. 

Fraudulent  representations  actionable. 

Cited  in  Foster  v.  Taggart,  54  Wis.  391,  11  N.  W.  793,  holding  in  action  for 
damages  for  the  false  representations  in  the  sale  of  note  and  mortgage  the 
complaint  is  bad  if  it  fails  to  show  that  the  securities  are  insufficient. 

Fraud  as  defense  to  contract. 

Cited  in  Nelson  v.  Grondahl,  12  N.  D.  130,  96  N.  W.  299,  holding  it  no  defense 
to  a  contract  that  it  was  induced  by  fraud  where  no  injury  or  damage  !<hown 
as  a  result  of;  Wenegar  v.  Bollenbach,  180  111.  222,  54  N.  £.  192,  holding  equity 
would  set  aside  a  quit-claim  deed  induced  by  fraud,  the  grantor  being  ignorant 
of  the  value  of  the  land  and  grantee  securing  it  at  a  fraction  of  its  value; 
Schubart  v.  Chicago  Gaslight  &  Coke  Co.  41  111.  App.  181,  refusing  to  avoid  a 
contract  though  induced  by  fraudulent  misrepresentations  where  it  nowhere  ap- 
pears complainant  was  injured  by  such  fraud;  Jones  v.  Foster,  175  III.  459,  51 
N.  E.  862,  on  fraud  without  damage  as  not  sufficient  to  support  bill  in  equity 
for  relief. 

Disapproved  in  Powers  Dry-Goods  Co.  v.  Harlin,  68  Minn.  193,  64  A.  S.  R. 
460,  71  N.  W.  16,  holding  a  security  given  by  a  surety  voidable  on  ground  of 
fraud  if  with  the  knowledge  and  consent  of  creditor  there  is  misrepresentations 
but  for  which  the  suretyship  would  not  have  been  entered  into. 
Fraud  or  inequality  avoldlns  composition  agreement. 

Cited  in  Re  Chaplin,  115  Fed.  162,  holding  same  where  debtor  pays  one  of 
creditors  more  than  contemplated  in  the  composition;  Woodruff  v.  Saul,  70  Ga. 
271,  holding  composition  agreement  void  where  debtor  suppresses  or  misrepre- 
sents any  material  fact  in  the  statement  of  his  affairs. 

Cited  in  notes  in  27  LJIA.  35,  on  effect  of  original  claim  of  giving  one  cred- 
itor a  secret  advantage  in  a  composition;  12  E.  R.  C.  327,  on  validity  of  secret 
preference  to  creditor. 

25  AM.  REP.  349,  LYON  v.  CUIiBERTSON,  83  ILL.  33. 
Customs  or  usages  of  trade  as  affecting  contracts. 

Cited  in  Taylor  v.  Bailey,  169  111.  181,  48  N.  E.  200,  holding  customs  of  par- 
ticular market  where  stocks  purchased   may  be  considered   in  construing  the 
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ooo tract;  Bailey  v.  Bensley,  87  111.  556;  Samuels  v.  Oliver,  130  111.  73,  22  N. 
E.  499;  Kelley  v.  Maguire,  99  111.  App.  317, — holding  person  selecting  particu- 
li^r  place  as  his  market  will  be  bound  by  its  usages  and  customs;  Lake  Shore 
&  M.  S.  R.  Co.  V.  Richards,  126  111.  448,  18  N.  E.  794,  on  custom  or  usage  as 
controlling  the  effect  to  be  given  to  a  contract. 

Cited  in  reference  note  in  83  A.  D.  278,  on  admission  of  evidence  of  usage 
or  custom. 

Competency  of  enstom  or  usage  in  the  interpretation  of  a  contract. 

Cited  in  National  Furnace  Co.  v.  Keystone  Mfg.  Co.  110  111.  427,  holding 
proof  of  usages  of  a  particular  trade  or  business  admissible  for  purpose  of 
interpreting  the  powers  given  to  an  agent  or  factor;  Everingham  v.  Lord, 
19  111.  App.  565,  holding  evidence  of  the  custom  or  usage  of  the  board  of  trade 
admissible  in  the  settlement  of  dispute  where  contract  silent  on  that  particular 
point;  Steidtmann  v.  Joseph  I^y  Co.  234  111.  84,  84  N.  E.  040;  Everitt  v. 
Indiana  Paper  Co.  25  Ind.  App.  287,  57  N.  E.  281;  Long  Bros.  v.  J.  K.  Armsby 
Co.  43  Mo.  App.  253, — holding  evidence  admissible  to  show  the  special  signifi- 
auce  of  a  term  used  in  a  contract  at  the  place  where  contract  made;  Oldershaw 
V.  Knoles,  4  111.  App.  63,  on  proof  of  usage  as  admissible  in  the  interpretation 
of  terms  of  a  contract. 

Cited  in  note  in  94  A.  S.  R.  225,  on  effect  of  custom  or  usage  as  to  whether 
transaction  is  an  absolute  sale  or  a  bailment. 
Customs  or  usage  contrary  to  general  laws. 

Cited  in  Blakemore  v.  Heyraan,  6  Fed.  581,  re-reported,  23  Fed.  648,  holding 
customs  and  usages  of  a  stock  exchange  could  have  no  effect  upon  the  legal 
rights  of  a  party  who  did    not  know  or  acquiesce  in  the  same. 
Judicial  notice  of  custom  or  usage  by  court. 

Cited  in  Morris  v.  Jamieson,  205  111.  87,  68  N.  E.  742   (affirming  99  111.  App. 
32),  holding  particular  trade  usage  or  custom  must  be  proved  in  order  to  be 
noticed  by  the  courts. 
Trading  in  futures  as  being  a  gambling  transaction. 

Cited  in  Irwin  v.  Williar,  110  U.  S.  499,  28  L.  ed.  225,  4  Sup.  Ct.  Rep.  160; 
Pearce  v.  Rice,  142  U.  S.  28,  35  L.  ed.  925,  12  Sup.  Ct.  Rep.  130;  Melchert  v. 
American  U.  Teleg.  Co.  3  McCrary,  521,  11  Fed.  193;  Commercial  Nat  Bank 
V.  Spaids,  8  111.  App.  493;  Wheeler  v.  McDermid,  36  111.  App.  179;  Whitesides  v. 
Hunt,  97  Ind.  191,  49  A.  R.  441, — holding  contract  for  the  purchase  of  grain  to 
be  delivered  at  a  future  day,  with  no  intention  of  ever  delivering,  but  that  settle- 
ment shall  be  made  payment  in  difference  in  price  at  date  fixed  with  purchase 
price  a  gambling  contract  and  nonenforceeable;  Hawley  v.  Bibb,  69  Ala.  52; 
Cunningham  v.  National  Bank,  71  Ga.  400,  51  A.  R.  266;  Seeligson  v.  Lewis, 
65  Tex.  215,  57  A.  R.  593;  Henson  v.  Flannigan,  1  Tex.  App.  Civ.  Cas.  (White 
Si  W.)  289, — ^holding  contract  for  the  future  sale  of  quantity  of  cotton  at  cer- 
tain price,  is  a  gambling  transaction  and  nonenforceable ;  Gilbert  v.  Gaugar, 
8  Biss.  214,  Fed.  Cas.  No.  5,412,  on  when  contract  for  sale  at  future  time 
void  as  a  wagering  contract;  Third  Nat.  Bank  v.  Harrison,  3  McCrary,  316, 
10  Fed.  243;  Jackson  v.  Foote,  11  Bliss.  223,  12  Fed.  37;  Christie  Grain  ft 
Stock  Co.  v.  Board,  of  Trade,  61  C.  C.  A.  11,  125  Fed.  161;  Anderson  ▼.  State, 
2  Ga.  App.  1,  58  S.  E.  401;  Postal  Teleg.  Cable  Co.  v.  Lathrop,  33  111.  App. 
400;  Dunn  v.  Bell,  85  Tenn.  581,  4  S.  W.  41, — on  contract  dealing  in  futures 
being  void  as  a  wagering  contract. 

Cited  in  reference  note  in  48  A.  R.  520,  on  margins  as  gambling  oontract. 
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Cited  in  notes  in  1  A.  S.  R.  756,  on  contracts  for  sale  of  personal  property 
for  future  delivery  under  stockjobbing  acts  and  other  statutes;  1  A.  S.  R.  763, 
on  effect  of  form  of  contract  of  sale  for  future  delivery;  1  L.R.A.  140,  on 
dealings  in  futures;  3  L.R.A.  784,  on  executory  contracts  for  sale  of  corporate 
stock;  22  L.R.A.(N.S.)  177,  on  inference  as  to  character  of  transaction  on 
margin;  28  L.  ed.  U.  S.  225,  on  grain  options  and  wager  contracts. 

Distinguished  in  Clews  v.  Jamieson,  182  U.  S.  461,  45  L.  ed.  1183,  21  Sup. 
Ct.  Rep.  845  (reversing  38  C.  C.  A.  473,  06  Fed.  648),  holding  a  contract  which 
is,  on  its  face  one  of  sale,  with  a  provision  for  future  delivery  is  valid;  Clarke  v. 
Foss,  7  Biss.  540,  Fed.  Cas.  No.  2,852,  holding  contract  for  delivery  at  future 
time  of  personal  property,  which  seller  has  not  on  hand  when  contract  made 
nor  any  means  of  getting  it  is  not  void  for  illegality. 
Enforcement  of  wagering  contracts  on  collateral  agreements. 

Cited  in  Brown  v.  Alexander,  20  111.  App.  626,  refusing  to  enforce  payment 
of  a  promissory  note  where  it  appears  it  was  given  for  money  due  on  a  wager- 
ing contract;  Harvey  v.  Merrill,  150  Mass.  1,  15  A.  S.  R.  150,  5  L.R.A.  200,  22 
N.  £.  40,  holding  brokers  could  not  maintain  action  for  commissions  and  losses 
on  a  contract  of  sale  for  a  future  delivery  such  contract  being  a  wagering  con- 
tract; Pearce  v.  Foote,  113  111.  228,  55  A.  R.  414  (dissenting  opinion) ;  Gregory 
V.  Wendell,  40  Mich.  432, — on  the  enforcement  of  wagering  contracts. 

Cited  in  notes  in  1  A.  S.  R.  750,  on  invalidity  of  wagering  contracts  for  sale; 
12  L.R.A.  121,  on  validity  of  gambling  contracts. 
Right  to  recover  on  an  account  part  of  which  illegal. 

Cited  in  Pardridge  v.  Cutler,   104  111.  App.  89,  holding  there  could  be  no 
recovery  on  an  account  if  illegal  transactions  enter  into  and  constitute  a  part 
of  the  account. 
Breach  of  executory  contract. 

Cited  in  Allen  v.  D.  H.  Ranck  Pub.  Co.  98  111.  App.  44,  holding  when  a  party 
to  a  contract  to  be  performed  in  the  future  refuses  to  proceed  with  his  under- 
taking, a  present  right  of  action  thereOn  arises. 

25  AM.  KEP.  S59,  SHU6ART  v.  E6AN,  8S  ILL.  66. 
Liability  under  civil  damage  acts  for  sale  of  intoxicants. 

Cited  in  Schulte  v.  Schleeper,  210  111.  357,  71  N.  E.  325  (affirming  111  HI. 
App.  212),  holding  saloonkeeper  not  liable  for  the  care  of  one  injured  by  an 
intoxicated  person  to  whom  such  saloonkeeper  had  sold  liquor;  Gintz  v.  Bradley, 
53  111.  App.  597,  on  intoxication  as  the  basis  of  right  of  action;  Pegram  v. 
Stortz,  31  W.  Va.  220,  6  S.  E.  485,  on  sale  of  intoxicating  liquors  to  husband 
as  giving  wife  cause  of  action. 

Cited  in  reference  notes  in  30  A.  D.  323,  on  validity  of  civil  damage  act; 
25  A.  R.  446,  on  effect  of  statutes  giving  person  injured  by  intoxication  of 
another  a  remedy  against  the  person  causing  the  intoxication;  27  A.  R.  514, 
on  damages  under  civil  damage  act  for  death  of  intoxicated  person;  29  A.  R 
14,  on  liability  under  civil  damage  acts  for  consequential  damages  for  furnish- 
ing liquor  to  intoxicated  person;  29  A.  R.  489,  on  threatening  and  vulgar  con- 
duct on  part  of  husband  as  grounds  for  recovery  by  wife  tmder  civil  damage 
act;  31  A.  R.  409,  on  civil  remedy  for  injuries  caused  by  seller  of  intoxicating 
liquors;  25  A.  S.  R.  39,  on  civil  damage  laws  authorizing  recovery  of  damages 
from  persons  selling  liquor  to  others,  who  become  intoxicated  thereon. 

Cited  in  notes  in  36  A.  S.  R.  831,  on  liability  for  causing  bodily  incapacity 
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by  supplying  intoxicating  liquors;  74  A.  S.  R.  74,  on  civil  liability  of  seller  of 
intoxicating  liquors;  75  A.  S.  R.  689,  on  saloonkeeper's  liability  for  death  by 
wrongful   act. 

Disapproved  in  Zibold  y.  Reneer,  73   Kan.  312,  86  Pac.  290,  holding  wife 
injured  in  means  of  support  by  act  of  husband  while  intoxicated  might  maintain 
«ction  for  damages  against  person  selling  or  giving  the  husband  the  intoxi- 
cating liquor. 
—  Death  of  husband. 

Cited  in  Tetzner  v.  Naughton,  12  111.  App.  148,  holding  saloonkeepers  selling 
decedent  intoxicating  liquor  on  day  of  his  death,  by  being  run  over  by  train 
while  intoxicated  liable  to  wife  for  loss  sustained  by  his  death;  Westphal  v. 
Austin,  41  111.  App.  648,  holding  daughter  could  not  recover  from  saloonkeeper 
for  loss  of  support  by  death  of  father  on  ground  that  he  had  for  a  long  ^ntinued 
period  sold  him  liquor  by  reason  of  which  he  contracted  a  disease  of  which 
he  died;  Kirchner  v.  Myers,  35  Ohio  St.  85,  35  A.  R.  598,  holding  wife  could  not 
arecover  damages  for  death  of  husband  through  intoxication  from  person  selling 
tiim  liquor. 

Cited  in  note  in  48  A.  D.  630,  on  action  by  relative  for  injury  to  means  of 
«upport. 

Distinguished  in  Meyer  v.  Butterbrodt,  43  111.  App.  312;  Davis  v.  Standish, 
26  Hun,  608, — holding  a  wife  may  recover  the  damages  sustained  by  the  death 
of  her  husband,  who  was  drowned  while  intoxicated,  from  party  selling  hi«a 
the  liquor;  Brockway  v.  Patterson,  72  Mich.  122,  1  L.R.A.  708,  40  N.  W.  192, 
holding  same  where  husband  killed  on  way  home  in  a  drunken  quarrel;  Mead 
▼.  Stratton,  87  N.  Y.  493,  41  A.  R.  386,  holding  same  where  husband  was  killed 
while  driving  home  in  intoxicated  condition. 
•^Damages  by  intervening  causes. 

Cited  in  Gage  v.  Harvey,  66  Ark.  68,  74  A.  S.  R.  70,  43  L.R.A.  143,  48  S.  W. 
S98,  holding  person  whose  money  is  stolen  from  him  while  intoxicated  cannot 
maintain  action  against  saloonkeeper  selling  him  the  liquor  for  the  loss;  Baker 
y.  Summers,  201  111.  52,  66  N.  E.  302,  holding  proof  of  sale  of  liquor,  conse- 
quent intoxication  and  that  such  intoxication  caused  husband's  death,  is  es- 
sential for  damages  for  loss  of  wife's  means  of  support;  Lueken  v.  People,  3  III. 
App.  375,  holding  the  injury  to  plaintiff  not  the  natural  consequences  of  de- 
fendant's act  in  selling  liquor  over  which  altercation  arose  in  which  the  wrong 
person  was  injured;  Barks  v.  Woodruff,  12  111.  App.  96,  holding  wife  could 
not  recover  for  the  loss  of  property  by  the  intoxication  of  husband  where  be- 
fore the  damage  could  have  occurred  husband  had  become  sober  and  might  have 
saved  the  property  if  he  had  not  again  become  intoxicated;  Hart  v.  Duddleson, 
20  111.  App.  618,  holding  instruction  requiring  plaintiff  to  prove  that  intoxi- 
cation was  the  immediate  and  proximate  cause  of  the  death  correct;  Sauter  v. 
Anderson,  112  111.  App.  580,  holding  wife  could  not  recover  from  saloonkeeper, 
for  the  loss  of  means  of  support  by  the  killing  of  her  husband  by  an  intoxicated 
person  where  husband's  death  was  the  result  of  his  own  unlawful  acts. 

Cited  in  notes  in  52  A.  R.  161,  on  application  of  proximate  and  remote  cause 
to  cases  arising  under  civil-damage  act;  13  L.R.A.(N.S.)   1159,  on  necessity,  in 
order  to  support  a  recovery  under  civil-damage  act,  that  intoxication  be  the 
proximate  cause  of  the  injury. 
Proximate  cause  of  damages. 

Cited  in  Andrews  v.  Kinsel,  114  6a.  390,  88  A.  S.  R.  25,  40  S.  £.  300,  hold- 
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ing  no  action  could  be  sustained  for  loss  caused  by  defendant's  negligence  where- 
there  was  an  intervening  cause  which  was  the  direct  and  proximate  cause  of  the 
loss;  Henderson  v.  Dade  Coal  Co.  100  Ga.  568,  40  L.R.A.  95,  28  S.  E.  251;  Hay» 
V.  Waite,  36  111.  App.  397;  Peoria  v.  Adams,  72  111.  App.  662;  Chicago  Title 
&  T.  Co.  V.  Chicago,  110  111.  App.  395, — on  it  being  necessary  that  damages  be 
the  natural  and  proximate  result  of  the  wrongful  act  in  order  to  sustain  action 
for. 

25  AM.  REP.   S60,  CASTNER  ▼.  WALROD,   8S  TLIj.   171. 
Iiaches   as  a   defense   in    equity. 

Cited  in  Wilson  v.  Augur,  176  III  561,  52  N.  E.  289,  holding  bill  for  relief 
against  fraud  not  barred  by  laches  where  it  appears  that  the  fraud  was  not 
discovered  by  complainent  until  shortly  before  filing  the  bill;  Smith  v.  Wash- 
ington, 11  Mo.  App.  519,  holding  equity  will  not  aid  a  party  who  is  guilty  of 
gross  laches  and  unreasonable  delay  in  asserting  his  rights;  Bates  v.  Gillett, 
132  111.  287,  24  N.  E.  Gil,  holding  same  where  with  knowledge  of  complainant 
failed  to  assert  rights  for  over  twenty  years;  Herr  v.  Payson,  157  111.  244, 
41  N.  E.  732,  holding  same  where  party  with  knowledge  of  his  rights  waited 
fourteen  years  before  taking  action  to  have  deed  of  land  set  aside;  Harlow  v. 
Lake  Superior  Iron  Co.  41  Mich.  583,  2  N.  W.  913,  holding  same  where  plaintiff 
with  full  knowledge  of  his  rights  in  mining  property  stood  by  and  allowed 
defendants  to  improve  property  without  asserting  any  right  for  over  twenty 
years;  Gibson  v.  Herriott,  55  Ark.  86,  29  A.  S.  R.  17,  17  S.  W.  589;  Kellogg 
v.  Western  Electric  Co.  67  111.  App.  53;  Mahler  v.  Sanche,  121  111.  App.  247,— 
on  laches  as  a  defense  in  equity. 

Cited  in  reference  notes  in  60  A.  R.  85,  on  laches  in  claiming  property  de- 
posited for  keeping;  2  A.  S.  R.  505,  on  laches  as  bar  to  relief. 

Cited  in  note  in  2  A.  S.  R.  802,  on  effect  of  knowledge  of  fraud  on  defense 
of  laches. 

—  Following  limitations  provided  by  law. 

Cited  in  Gordon  v.  Johnson,  186  111.  18,  57  N.  E.  790,  holding  laches  not  a 
defense  to  a  cross  bill  seeking  a  release  of  a  vendor's  lien  and  the  recovery  of 
purchase  money  paid  under  mistake  of  fact  where  suit  at  law  would  not  be 
barred  by  statute  of  limitations. 

Cited  in  note  in  12  A.  D.  369,  372,  on  application  of  statute  of  limitations  in 
equity. 
Statute  of  limitations  as  a  defense  in  equity. 

Cited  in  Nelson  v.  Davidson,  160  111.  254,  52  A.  S.  R.  338,  31  L.R.A.  325, 
43  N.  E.  361,  holding  adverse  possession  against  remainderman  for  seven  years 
he  being  under  no  disability  will  bar  estate  in  remainder  although  outstanding 
life  estate;  Percy  v.  Cockrill,  4  C.  C.  A.  73,  10  U.  S.  App.  574,  53  Fed.  872,  on 
right  of  action  as  barred  by  statute  of  limitations;  Harris  v.  Mclntyre,  118 
111.  275,  8  N.  E.  182,  on  statute  of  limitations  as  a  bar  in  equity. 

Cited  in  reference  note  in  35  A.  S.  R.  132,  on  adverse  possession  barring 
equitable  relief. 

Coverture  as  excusing  laches  in  assertion  of  right. 

Cited  in  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind.  581,  15  N.  E.  446,  holding 
coverture  of  plaintiff  no  excuse  for  her  acquiescence  in  seizure  of  land  by  de- 
fendants, until  rights  of  public  have  intervened. 

Cited  in  reference  note  in  29  A.  S.  R.  28,  on  laches  of  married  women. 
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Coverture  as  defense  to  bar  of  statute  of  limitations. 

Cited  in  Enos  v.  Buckley,  94  III.  458;  Geisen  v.  Heiderich,  104  III.  537; 
Beattie  v.  Whipple,  154  111.  273,  40  N.  E.  340;  Hick's  Estate,  42  W.  N.  C.  117, 
7  Pa.  Super.  Ct.  274  (affirming  20  Pa.  Co.  Ct.  36,  6  Pa.  Dist.  R.  682),— holding 
a  married  woman  could  not  set  up  coverture  as  a  bar  to  the  statute  of  limi- 
tations; Bauserman  v.  Blunt,  147  U.  S.  647,  37  L.  ed.  316,  13  Sup.  Ct.  Rep. 
466;  Mettler  v.  Miller,  129  111.  630,  22  N.  E.  529;  Barnett  v.  Harshbarger, 
105  Ind.  410,  5  N.  E.  718, — on  right  of  married  woman  to  set  up  coverture  as 
bar  to  statute  of  limitations;  Lang  v.  Hitchcock,  99  111.  550,  holding  married 
woman  having  an  estate  in  remainder  could  not  bring  bill  to  set  aside  sale 
as  cloud  on  her  title  during  coverture. 

Cited  in  reference  notes  in  5  A.  S.  R.  58,  on  coverture  preventing  running 
of  statute  of  limitations;  12  A.  S.  R.  503,  on  running  of  limitations  against 
married  women. 

Cited  in  note  in  36  A.  D.  71,  on  effect  of  coverture  on  limitation  of  actions. 

Distinguished  in  Miller  v.  Pence,  132  111.  149,  23  N.  E.  1030,  holding  inchoate 
right  of  dower  not  barred  by  statute  of  limitations  before  death  of  husband. 

Disapproved  in  Hershy  v.  Latham,  42  Ark.  305,  holding  statute  authorizing 
married  women  to  sue  alone  did  not  repeal  by  implication  the  saving  clause  in 
their  favor  in  the  statute  of  limitations. 
JSstate  of  husband  in  wife's  property. 

Cited  in  Garland  County  v.  Gaines,  47  Ark.     658,  2  S.  W.  460,  holding  that 
married  woman,   under   statute,   has   right   to   sue   without  joining  husband; 
Bozarth  v.  Largent,  128  111.     95,  21  N.  E.  218,  on  effect  of  married  women's 
act  on  husband's  interest  in  wife's  property. 
Statutes  how  construed. 

Cited  in  People  ex  rel.  Columbia  Constr.  Co.  v.  Hinrichsen,  161  111.  223,  43 
N.  E.  973,  holding  language  in  a  statute  which  is  susceptible  of  more  than  one 
construction  should  receive  that  construction  which  will  effect  the  object  of  the 
statute  rather  than  defeat  it;  People  ex  rel.  Krause  v.  Harrison,  191  111.  257, 
61  N.  E.  99  (affirming  92  111.  App.  643),  holding  statutes  should  be  construed 
so  as  to  give  effect  to  their  main  intent;  Helm  v.  Grayville,  224  111.  274,  70 
N.  E.  689,  holding  in  arriving  at  proper  construction  of  a  statute,  other 
statutes  relating  to  same  subject  should  be  considered;  Ex  parte  Siebenhauer, 
14  Nev.  365,  holding  in  order  to  reach  intention  of  legislature  courts  may 
modify,  restrict  or  extend  the  meaning  of  the  words  used  in  the  statute  do  as 
to  meet  the  evident  policy  of  the  act;  Cruse  v.  Aden,  127  111.  231,  3  L.R.A.  327, 
20  N.  E.  73;  People  ex  rel.  Keeney  v.  Chicago,  152  111.  546,  38  N.  E.  744; 
Tudor  V.  Chicago  k  S.  S.  Rapid  Transit  R.  Co.  154  111.  129,  39  N.  E.  136; 
Bradley  v.  Lightcap,  201  111.  511,  66  N.  E.  546  (dissenting  opinion)  ;  Reinecke 
V.  People,  16  111.  App.  241;  Warner  Elevator  Mfg.  Co.  v.  Maverick,  88  Tex. 
489,  31  S.  W.  353,— considering  how  statutes  are  to  be  construed;  Eufaula  v. 
Oibson,  22  Okla.  507,  98  Pac.  565,  to  point  that  intention  of  statute  is  to  be 
gathered  from  necessity  or  reason  of  enactment;  People  v.  Russell,  245  111. 
268,  91  N.  £.  1075  (dissenting  opinion),  on  duty  of  court  to  enlarge  or  restrict 
meaning  of  words  in  statute  according  to  true  intent. 

25  AM.  REP.  S78,  CHICAGO  ▼.  HESING,  8S  ILIi.  204. 
Negligence  of  parent  Imputable  to  child. 

Cited  in  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  18,  49  A.  8.  R.  009, 
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28  L.R.A.  486,  31  S.  W.  163,  holding  negligence  of  parent  contributing  to  the 
death  of  his  infant  child  will  defeat  a  recovery  by  him  as  administrator  of  the 
child  where     he  is  the  sole  beneficiary,  of  the  action. 

Cited  in  notes  in  8  L.R.A.  385,  on  imputability  of  parent's  negligence  to 
child;  4  L.R.A.  127,  on  doctrine  of  imputed  negligence  in  case  of  negligence 
resulting  in  injury  or  death  of  child;  17  L.R.A.  78,  on  effect  of  contributory 
negligence  of  parents  on  action  for  death  of  child. 

Distinguished  in  Chicago  City  R.  Co.  y.  Wilcox,  138  111.  370,  21  L.IUk.  76^ 

27  N.  E.  890,  holding  contributory  negligence  of  parent  cannot  be  imputed  U> 
minor  in  action  by  him  to  recover  for  injuries  due  to  defendant's  negligence. 
Parents'  oontrlbutory  negligence  in  care  of  child. 

Cited  in  Chicago  ft  A.  R.  Co.  y.  Logue,  158  IlL  621,  42  N.  E.  58  (afBrmin^r 
58  111.  App.  142),  holding  it  not  negligence  per  se  in  mother  of  young  child 
who  resided  in  depot  building  near  railroad,  where  she  left  it  alone  in  room  for 
a  few  minutes  while  she  went  into  adjoining  room;  Chicago  West  Div.  R.  Co. 
V.  Ryan,  31  111.  App.  621,  holding  it  no  evidence  of  negligence  in  parents  of 
moderate  circumstances  to  allow  an  infant  child  to  be  tak^i  upon  the  street  in 
charge  of  a  brother  aged  fifteen  years;  Aurora  v.  Seidelman,  34  111.  App.  285, 
holding  evidence  of  the  pecuniary  condition  of  parents  admissible  as  to  their 
ability  to  watch  child,  on  question  of  n^ligence  on  their  part;  Donk  Bros.  Coal 
A  Coke  Co.  V.  Leavitt,  109  111.  App.  385,  to  point  that  mother  is  not  guilty  of 
contributory  negligence  in  permitting  child  .to  play  in  vicinity  of  dangerous 
place;  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  472,  57  L.R.A.  186, 
40  S.  E.  507,  holding  contributory  negligence  could  not  be  imputed  to  parents 
of  child  killed  by  negligence  of  defendant's  employee,  the  parents  having  taken 
extra  precautions  to  keep  child  from  getting  into  street;  Illinois  C.  R.  Co.  v. 
Warriner,  132  111.  App.  301,  on  when  contributory  negligence  will  be  imputed 
to  parents. 

Cited  in  note  in  16  L.R.A.(N.S.)  396,  on  unexplained  presence  of  unattended 
child  n<m  sui  juris  in  place  of  danger  as  prima  facie  evidence  of  negligence  on 
part  of  parents. 
Ck>ntribntory  negligence  as  qnestion  for  Jory. 

Cited  in  Newport  News  t.  Scott,  103  Va.  794,  50  S.  E.  266»  holding  it  to 
be  a  question  of  fact  f6r  jury  under  circumstances  of  the  case  whether  parents 
guilty  of  contributory  negligence  on  the  injury  to  a  child. 
Proof  necessary  to  establish  damages  on  wrongful  death  of  cdiild. 

Cited  in  New  York,  C.  A  St.  L.  R.  Co.  v.  Mushrush,  11  Ind.  App.  192,  37  N. 
E.  954,  holding  proof  of  present  and  prospective  value  of  minor  son's  services 
not  necessary  to  sustain  a  verdict  for  more  than  nominal  damages  for  his  death 
through  defendant's  negligence;  Ohio  A;  M.  R.  Co.  v.  Waagelin,  152  IlL  138, 
38  N.  E.  760,  on  proof  necessary  to  establish  right  of  next  of  kin  to  damages 
for  wrongful  death  of;  Callaway  v.  Spurgeon,  63  111.  App.  571;  Turner  v.  Nor- 
folk ft  W.  R.  Co.  40  W.  Va.  675,  22  S.  E.  83,— on  sufficiency  of  proof  to  establish 
damages  by  wrongful  death  of  child. 
—  Resort  of  Jnry  to  oonunon  knowledge  of  services. 

Cited  in  Ohio  ft  M.  R.  Co.  v.  Wangelin,  43  IlL  App.  324,  holding  that  in  action 
for  death,  how  pecuniary  damage  is  to  be  measured  must  be  largely  left  to  dis* 
cretion  of  jury;  Heimann  t.  Kinnare,  92  111.  App.  232;  Union  P.  R.  Co.  y.  Dun- 
den,  87  Kan.  1,  14  Pao.  501, — holding  instruction  to  jury  that  they  might  use 
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their  common  knowledge  in  assessing  the  damages  for  death  of  minor  son  with- 
out evidence  as  to  amount  not  erroneous  or  misleading. 
Measure  of  damages  for  wrongful  or  negligent  injury  to  child. 

Cited  in  Stafford  v.  Rubens,  115  111.  196,  3  N.  E.  668,  holding  instruction  to 
effect  that  parents  could  not  recover  more  than  nominal  damages  for  wrongful 
death  of  minor  daughter  if  not  dependent  on  her  for  support,  properly  refused 
as  erroneous;  Bradley  v.  Sattler,  166  111.  603,  41  N.  E.  171,  holding  mother 
entitled  to  substantial  damages  on  wrongful  death  of  minor  son  when  she  is 
head  of  family  j  Baltimore  &  O.  S.  W.  R.  Co.  v.  Then,  159  111.  635,  42  N.  E. 
071  (affirming  69  111.  App.  661),  holding  damages  for  death  of  minor  not 
limited  to  value  of  services;  Robel  v.  Chicago,  M.  &  St.  P.  R.  Co.  36  Minn.  84» 
27  N.  W.  306,  holding  father  entitled  to  more  than  merely  nominal  damages 
in  action  for  the  negligent  killing  of  his  son  of  age  of  between  twenty  and 
twenty-one;  Schnable  v.  Providence  Public  Market,  24  R.  I.  477,  63  Atl.  634, 
holding  measure  of  damages  for  death  of  child  by  negligence  of  defendant,  is 
the  pecuniary  loss  which  the  parents  sustained  by  the  loss  of  child's  services 
during  his  minority;  Luessen  v.  Oshkosh  Electric  Light  &  P.  Co.  109  Wis.  94^ 
85  N.  W.  124,  holding  as  between  parent  and  wrongdoer  who  has  negligently 
caused  the  death  of  a  minor  son  the  parent  is  entitled  to  recover  the  ordinary 
value  of  the  services  of  an  ordinary  boy  of  that  age  for  the  balance  of  his 
minority;  Joliet  v.  Weston,  22  111.  App.  226;  Black  v.  Michigan  C.  R.  Co.  146 
Mich.  568,  109  N.  W.  1052;  Brunswig  v.  White,  70  Tex.  504,  8  S.  W.  86; 
Gainesville,  H.  &  W.  R.  Co.  v.  Lacy,  86  Tex.  244,  24  S.  W.  269,— on  determination 
of  measure  of  damages  on  injury  through  negligence  of  defendant. 

Cited  in  reference  notes  in  68  A.  D.  569,  on  damages  for  causing  death  as 
including  pecuniary  loss  and  not  bereavement  under  Illinois  statute;  62  A.  8. 
R.  226,  on  damages  recoverable  for  negligent  killing  of  minor  child. 

Cited  in  note  in  17  L.R.A.  80,  on  loss  of  service  as  element  of  damages  in 
action  by  parent  for  death  of  child. 
Ijiability  of  municipality  for  negligently  leaving  opening  in  street. 

Cited  in  Chicago  v.  McDonald,  67  111.  App.  260,  holding  municipal  corporation 
liable  for  death  of  plaintiff's  husband  by  driving  into  open  draw  of  bridge  on  a 
dark  night  no  measures  having  been  taken  to  warn  travelers  of  the  danger; 
Ludlow  V.  Fargo,  3  N.  D.  485,  57  N.  W.  506,  holding  same  where  plaintiff 
injured  by  driving  into  unguarded  ditch  in  street  in  the  night  time. 

Cited  in  reference  note  in  26  A.  R.  433,  on  municipality's  liability  for  injuries 
caused  by  icy  sidewalk. 

Cited  in  notes  in  66  A.  D.  437,  on  liability  for  damages  where  city  ceases  to 
act  judicially  or  legislatively;   61   L.R.A.  706,  on  municipal  liability  for  open 
drains  making  highway  unsafe;  20  L.R.A.(N.S.)   697,  679,  on  liability  of  muni- 
cipality for  defects  or  obstructions  in  streets. 
—  Pools  or  pits  unguarded  from  children. 

Cited  in  Indianapolis  v.  Emmelman,  108  Ind.  530,  58  A.  R.  65,  9  N.  E.  155; 
Omaha  v.  Richards,  49  Neb.  244,  68  N.  W.  528,— holding  city  liable  for  death 
of  young  boy  by  drowning  in  a  pond  of  water  partly  on  public  street  and  formed 
by  the  negligence  of  city  in  grading  said  street;  Herrington  v.  Macon,  125  Ga. 
58,  54  S.  E.  71,  holding  same  where  child  injured  by  falling  into  excavation 
negligently  left  unguarded  in  street. 

Cited  in  reference  note  in  1  A.  B.  R.  442,  on  liability  for  injury  to  child 
playing  in  defective  street. 
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Cited  in  notes  in  40  A.  S.  R.  424,  on  liability  for  injury  to  child  by 
vation  bordering  on  street;   22  L.R.A.  563,  on  rights  of  children  to  protection 
against  dangerous  condition  of  highway  in  absence  of  statutory  rules. 
Harmless  error  in  instructions. 

Cited    in    Frank   v.    Kaminsky,    109    111.    26,    holding   erroneous    instruction 
would  not  be   grounds  for   reversal  of   a   judgment  where   not  prejudicial  to 
objector;   Beifeld  v.  Pease,   101  111.  App.  539,  holding  verdict  will  not  be  set 
aside  for  improper  instructions  where  substantial  justice  has  been  done. 
Incapacity  of  child  for  negligence. 

Cited  in  Chicago  City  R.  Co.  v.  Tuohy,  196  111.  410,  58  L.R.A.  270,  63  N.  E. 
997,  holding  child  below  the  age  of  seven  years  could  not  be  charged  with  eon- 
tributory  negligence. 

25  AM.  REP.  881,  ROCKFORD  ▼.  TRIPP,  88  ILL.  247. 
Liability  for  safety  of  thing  fnrnished  for  another^s  nse. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Kelly,  134  Ga.  218,  67  S.  E.  803,  holding 
telegraph  company  not  liable  for  death  of  person  struck  by  defective  pole  which 
was  broken  by  fall  of  tree  cut  down  by  deceased;  Price  v.  Henegan,  5  III.  App. 
234,  holding  employer  not  a  warrantor  of  the  suitableness  or  absolute  safety 
of  machinery  furnished  by  him  for  the  use  of  his  employee;  Seith  v.  Common- 
wealth Electric  Co.  241  HI.  252,  132  A.  S.  R.  204,  24  L.R.A.(N.S.)  978,  89  N.  E. 
425,  to  point  that  city  was  not  liable  for  injury  caused  by  team  hitched  to  de- 
fective hitching  post  running  away  when  frightened. 

Cited  in  reference  note  in  12  A.  S.  R.  607,  on  duty  of  municipality  as  to  pro- 
viding  hitching  posts. 

Cited  in  note  in  20  L.R.A.(N.S.)  609,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
Proximate  cause. 

Cited  in  Hullinger  v.  Worrell,  83  111.  220,  holding  party  could  not  maintain 
civil  action  against  sheriiT  for  damages  resulting  from  the  subsequent  acts  of 
an  escaped  prisoner. 

Cited  in  notes  in  42  A.  R.  391,  393,  on  proximate  and  remote  cause;  9  LJLA. 
(N.S.)  551,  on  obstructions  in  highway  as  proximate  cause  of  injury  notwith- 
standing intervening  cause. 

25  AM.  REP.  888,  ARNOLD  ▼.  ILLINOIS  O.  R.  CO.  88  ILL.  278. 
Duty  of  carrier  to  receive  persons  for  passage. 

Cited  in  Furgason  v.  Citizens'  Street  R.  Co.  16  Ind.  App.  171,  44  N.  K  936, 
on  carrier  as  not  bound  to  accept  for  carriage  one  physically  unfit  to  care  for 
self. 
Duty  as  to  carriage  of  passengers  on  freight  train. 

Cited  in  Burlington  k  M.  River  R.  Co.  v.  Rose,  11  Neb.  177,  8  N.  W.  433,  holding 
railroad  company  might  properly  make  the  regulation  that  they  would  not  carry 
passengers  on  freight  train  unless  they  provide  themselves  with  tickets;  Gard- 
ner v.  St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App.  138,  93  S.  W.  917,  on  right  of  rail- 
road to  make  rules  regulating  the  carriage  of  passengers  on  freight  trains;  Rich- 
mond V.  Southern  P.  Co.  41  Or.  54,  93  A.  S.  R.  694,  57  L.R.A.  616,  67  Pac.  947, 
on  absence  of  obligation  resting  on  railroad  to  carry  passengers  on  frei^t 
trains. 
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Dnty  owed  by  carrier  to  passengers  on  oonveyance  for  freight. 

Cited  in  Springer  v.  Ford,  88  111.  App.  529,  holding  owner  of  building  owed 
exercise  of  ordinary  care  to  person  allowed  to  ride  in  freight  elevator  in  build- 
ing. 

Cited  in  reference  notes  in  27  A.  R.  693;  1  A.  S.  R.  712;  2  A.  S.  R.  39,— on 
rights  of  passengers  on  freight  trains. 

Cited  in  notes  in  41  A.  D.  478;  5  L.R.A.  817,— on  right  of  carrier  to  regulate 
passage  on  freight  trains. 
Right  of  carrier  to  limit  Uability. 

Cited  in  Wabash,  St.  L.  &  P.  R.  Co.  y.  Black,  11  111.  App.  465;  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Ross,  105  111.  App.  54,— holding  carrier  had  a  right  to  make  a 
contract  limiting  the  time  in  which  claims  for  damages  would  be  received;  Chicago 
&  A.  R.  Co.  V.  Simms,  18  111.  App.  68,  on  right  of  carrier  to  limit  liability  by 
contract. 

Cited  in  reference  note  in  87  A.  D.  267,  on  power  of  common  carrier  of  pas- 
sengers to  exempt  himself  from  liability  by  contract. 

Cited  in  note  in  82  A.  D.  292,  on  exemption  of  passenger  carrier  from  liability 
by  contract. 

Disapproved  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Fox,  113  111.  App.  180,  holding 
carrier  could  not  by  express  contract  limit  its  liability  for  a  failure  to  exercise 
ordinary  care  in  the  transaction  of  its  business. 
^-To  contract  against  liability  for  negligence. 

Cited  in  Chicago,  B.  &  N.  R.  Co.  v.  Hawk,  42  111.  App.  322  (opinion  in  36  111. 
App.  327,  former  hearing  of  same  case,  adopted),  holding  agreement  in  consider- 
ation of  a  free  pass  over  a  railroad  that  the  company  should  not  be  liable  for 
injuries  except  for  gross  negligence,  is  binding  on  passenger;  Wabash  R.  Co.  v. 
Brown,  51  111.  App.  656,  holding  carrier  could  not  shield  itself  by  contract  from 
liability  for  gross  negligence;  Illinois  C.  R.  Co.  v.  Cozby,  69  111.  App.  256,  hold- 
ing carrier  could  not  set  up  contract  which  was  by  its  terms  broad  enough  to 
relieve  carrier  from  liability  for  gross  negligence;  Chicago  &  N.  W.  R.  Co.  v. 
Chapman,  133  111.  96,  23  A.  S.  R.  587,  8  L.R.A.  608,  24  N.  E.  417;  Illinois  C.  R.  Co. 
v.  Beebe,  174  HI.  13,  66  A.  S.  R.  253,  43  LJI.A.  210,  50  N.  E.  1019;  Chicago,  B. 
&  Q.  R.  Co.  V.  Hale,  2  111.  App.  150;  Wabash,  St.  L.  &  P.  R.  Co.  v.  McCasland, 
11  111.  App.  491;  Illinois  C.  R.  Co.  v.  Jonte,  13  111.  App.  424;  Maney  v.  Chicago, 
B.  &  Q.  R.  Co.  49  111.  App.  105,— on  right  of  carrier  to  contract  against  liability 
for  negligence. 

Cited  in  notes  in  43  A.  D.  367,  on  right  of  carrier  of  passengers  to  contract 
against  liability  for  negligence;  88  A.  S.  R.  97,  on  validity  of  limitation  of  car- 
rier's liability  for  losses  caused  by  negligence  of  carrier  or  employees;  42  L. 
ed.  U.  S.  689,  on  validity  of  contracts  exempting  carrier's  from  liability  for 
their  own  negligence  or  that  of  their  servants. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  196, 
62  A.  S.  R.  503,  40  L.R.A.  101,  46  N.  E.  917,  holding  railroad  company  may  con- 
tract as  private  carrier   in   transportation  of  express   and  in  such  a  capacity 
may  contract  for  exemption  from  liability  for  negligence. 
Election  of  remedies  by  shipper  against  carrier  for  damages. 

Cited  in  Wemick  v.  Si.  Louis  &  S.  F.  R.  Co.  131  Mo.  App.  37,  109  S.  W.  1027; 

Nelson  v.  Great  Northern  U.  Co.  28  Mont.  297,  72  Pac.  642,— holding  it  optional 

with   shipper  whether   he  bring  action  for  damage  to  live  stock,  on  carrier's* 

common  law  liability  or  on  the  special  contract;  Coles  v.  Louisville,  E.  &  St. 

Am.  Rep.  Vol.  XVI.— 44. 
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L.  R.  Co.  41  IlL  App.  607,  on  right  of  election  on  part  of  shipper  of  stock  to 
either  sue  on  contract  or  on  breach  of  carrier's  duty. 

25  AM.  REP.  S86,  IiTCOMING  F.  INS.  CO.  ▼.  JACKSON,  8S  Ilili.  S02. 
Competency  of  nonexpert  evidence  to  establish  value  of  propertj. 

Cited  in  Hey  t.  Hawkins,  120  111.  App.  483,  holding  it  unnecessary  that  the 
value  of  a  horse  be  established  by  expert  testimony. 

Insured  aa  bound  by  conditions  expressed  in  policy. 

Cited  in  Western  Assur.  Co.  v.  Mason,  5  111.  App.  141,  holding  defendants  hav- 
ing elected  to  issue  policy  without  requiring  any  application  from  the  plaintiiT, 
or  representation  as  to  title,  it  cannot  c<Mnplain,  that  the  plaintiff's  title  was 
not  truly  stated  in  the  application;  Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind. 
659,  8  L.R.A.(N.S.)  708,  74  N.  E.  964,  on  insured  how  affected  by  conditions 
in  policy. 

Distinguished  in  Parsons,  R.  &  Co.  v.  Lane,  97  Minn.  98,  4  IuR.A.(N.S.)  231. 
106  N.  W.  485,  7  A.  A;  E.  Ann.  Cas.  1144,  holding  insured  could  not  recover  on 
policy  containing  condition  that  policy  should  be  void  if  interest  of  insured 
other  than  sole,  and  the  building  stood  on  leased  ground,  no  representations 
having  been  made  or  inquiries  made  by  agent. 
Untrue  statements  in  application  to  insurance  agent  knowing  facta. 

Cited  in  Rockford  Ins.  Co.  v.  Seyferth,  29  111.  App.  513;  Rockford  Ins,  Co.  v. 
Cline,  72  111.  App.  495, — holding  untrue  statements  in  policy  of  insurance,  made 
with  knowledge  of  the  applicant,  will  not  render  policy  void,  the  agent  writing 
the  application  having  knowledge  of  the  real  facts;  Manchester  F.  Assur.  Co.  v. 
Abrams,  32  C.  C.  A.  486,  61  U.  S.  App.  276,  89  Fed.  932,  holding  same  where  ap- 
plicant stated  he  had  insurable  interest  but  made  no  statements  as  to  nature 
of  it  and  no  inquiries  were  made  on  part  of  agent;  Union  Ins.  Co.  v.  Chipp,  91; 
ni.  96;  Phenix  Ins.  Co.  v.  Stocks,  149  111.  319,  36  N.  E.  408;  Germania  F.  Ins. 
Co.  V.  Hick,  23  111.  App.  381, — ^holding  same  where  while  the  facts  as  appearing 
in  the  application  were  incorrect,  the  agent  had  been  informed  by  applicant  of 
true  state  of  affairs;  Klein  v.  Union  F.  Ins.  Co.  3  Ont.  Rep.  235,  to  point  that 
insurance  company  cannot  take  advantage  of  its  own  neglect  to  make  proper 
entries. 

Cited  in  reference  notes  in  76  A.  D.  589,  on  insurance  company's  being  diarge- 
able  with  agent's  Imowledge  of  facts  material  to  risk;  15  A.  S.  R.  318,  on  omis- 
sion by  agent  of  statement  of  facts  from  insurance  policy. 

Cited  in  notes  in  77  A.  D.  724,  on  effect  of  stipulations  seeking  to  make  agent 
of  insurer  agent  of  assured;  107  A.  S.  R.  109,  on  effect  of  false  answer  inserted 
in  application  for  insurance  by  agents  and  medical  examiners. 
SnlBciency  of  description  of  title  insnred. 

Cited  in  National  F.  Ins.  Co.  v.  Three  States  Lumber  Co.  217  111.  115,  108  A. 
S.  R.  239,  75  N.  E.  450,  holding  contract  to  convey  does  not  make  vendor's  title 
conditional  within  the  meaning  of  a  fire  insurance  policy,  it  not  having  been  per- 
formed at  time  of  loss. 
Insurable  Interest. 

Cited  in  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  743,  58  A.  8.  R  719,  67  N.  W. 
774,  holding  party  mortgaging  real  estate  to  secure  a  debt  and  subsequently  con- 
veying title  to  another  subject  to  such  mortgage  has  an  insurable  interest  re- 
maining in  the  real  estate. 

Cited  in  note  in  20  A.  D.  511,  on  insurable  interest  in  property. 
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liegal  effect  of  paid  mortgage. 

Cited  in  Shippen  v.  Whittier,  117  111.  282,  7  N.  E.  642,  holding  payment  of 
debt  secured  by  a  trust  deed  extinguishes  the  power  of  sale  and  no  title  will 
pass  by  sale  made  after  such  payment;  Ventress  v.  Cobb,  105  111.  33,  on  payment 
of  debt  as  extinguishing  power  of  sale  under  mortgage  given  to  secure. 

25  AM.  KEP.   302,  CORBETT  ▼.  UNDERWOOD,   8S  Ilili.   824. 
Custom  or  usage  affecting  terms  of  contract. 

Cited  in  Emery  v.  Atlantic  Real  Estate  Exch.  88  Ga.  321,  14  S.  E.  556,  hold- 
ing evidence  of  custom  or  usage  irrelevant  where  parties  acting  upon  a  special 
contract;  D.  M.  Osborne  &  Co.  v.  Rich,  53  111.  App.  661,  on  terms  of  contract 
as  affected  by  evidence  of  custom  or  usage;  Heath  &  M.  Mfg.  Co.  v.  National 
Linseed  Oil  Co.  99  111.  App.  90,  holding  knowledge  of  a  particuluar  custom  or 
usage  is  evidence  that  the  parties  contracted  with  reference  thereto;  Durkee  v. 
Carr,  38  Or.  189,  63  Pac.  117,  on  proof  of  usage  or  custom  as  admissible  to  de- 
termine the  nature  and  extent  of  power  of  parties  to  contract. 

Cited  in  note  in  8  E.  R.  C.  334,  on  necessity  that  custom  be  reasonable  and 
lawful. 

—  Usage  of  boards  of  trade  as  to  contracts  with  members  thereof. 

Cited  in  Denton  v.  Jackson,  106  111.  433,  holding  parties  dealing  knowledge 
of  the  custom  and  usages  of  a  board  of  trade  will  be  bound  by  such  custom  or 
usage  in  their  dealings. 

Cited  in  note  in  75  A.  D.  326,  on  usages  of  stockbroker's  in  dealing  with  clients. 
Validity  of  contract  dealing  in  futures. 

Cited  in  Gilbert  y.  Gaugar,  8  Biss.  214,  Fed.  Cas.  No.  5,412,  holding  for  the 
sale  of  grain  to  be  delivered  at  future  time  not  necessarily  void  as  a  wagering 
contract;  Miller  v.  Bensley,  20  111.  App.  528,  holding  on  facts  purchase  of  grain 
to  be  delivered  within  a  limited  time  in  the  future  was  valid;  Sprague  v.  Warren, 

26  Neb.  326,  3  L.R.A.  679,  41  N.  W.  113,  holding  no  recovery  could  be  had  on 
note  given  to  broker  to  satisfy  losses  growing  out  of  deals  in  options,  there  be- 
ing no  intention  to  deliver  the  grain  bought  or  receive  that  sold;  First  Nat.  Bank 
▼.  Oskaloosa  Packing  Co.  66  Iowa,  51,  23  N.  W.  255,  holding  same  in  case  of  note 
given  to  secure  margins  to  protect  defendant's  purchase;  Gregory  v.  Waltowa,. 
58  Iowa,  711,  12  N.  W.  726,  on  the  validity  of  optional  contracts;  Barnett  v* 
Baxter,  64  111.  App.  544;  Illinois  Trust  &  Sav.  Bank  v.  La  Touche,  101  111.  App. 
341;  Champlin  v.  Smith,  164  Pa.  481,  30  Atl.  447,— on  validity  of  contract  with 
broker  for  delivery  of  grain  at  future  time. 

Cited  in  notes  in  75  A.  D.  322,  on  limitation  of  stockbroker's  liability  by 
special  contract  with  client;  75  A.  D.  324,  on  compulsory  sales  by  stockbrokers; 
1  A.  S.  R.  756,  on  contracts  for  sale  of  personal  property  for  future  delivery 
under  stock-jobbing  acts  and  other  statutes;  1  A.  S.  R.  763,  on  effect  of  form 
of  contract  of  sale  for  future  delivery;  1  LJI.A.  141,  on  dealings  in  futures  with 
an  option;  28  L.  ed.  U.  S.  226,  on  grain  options  and  wager  contracts. 

—  Where  carried  on  margin. 

Cited  in  Wall  v.  Schneider,  59  Wis.  352,  48  A.  R.  520,  18  N.  W.  448,  holding 
contract  for  sale  of  commodities  to  be  delivered  at  a  future  time  not  void  be- 
cause  buyer  is  required  to  put  a  margin  as  security  if  otherwise  valid. 

Cited  in  notes  in  74  A.  S.  R.  479,  on  broker's  rights  and  duties  on  failure  of 
margin;  22  L.R.A.(N.S.)  176,  on  inference  as  to  character  of  transaction  on  mar- 
gin. 
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Pledge  defined. 

Cited  in  Farson  v.  Gilbert,  114  111.  App.  17,  on  what  may  constitute  a  pledgo 
Cited  in  note  in  49  A.  D.  731,  on  necessity  for  delivery  of  a  pledge. 
Care  required  of  pledgee. 

Cited  in  note  in  83  A.  S.  R.  392,  on  degree  of  care  required  of  pledgee. 

25  AM.  REP.   S07,  STUART  ▼.  liA  SAIiliB  COVXTT,   8S  IIX.   S41. 
Right  of  prisoner  to  be  confined  in  healthful  Jail. 

Cited  in  reference  notes  in  25  A.  R.  461,  on  duty  of  sheriff  relative  to  unhealth- 
ful  jail;  33  A.  R.  563,  on  unhealthful  condition  of  jail  as  justification  for  escape; 
13  A.  S.  R.  287,  on  liability  of  county  for  jails  negligently  kept. 

Cited  in  note  in  36  L.R.A.  294,  on  right  to  prevent  use  of  jail  in  unhealthful 
or  unfit  condition. 

Jurisdiction  of  equity  to  grant  relief  from  maladministration  of  crim- 
inal law. 

Cited  in  Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep.  482,  holding 
equity  had  no  jurisdiction  to  restrain  the  removal  of  a  public  officer  on  charge 
of  malfeasance  in  office;  Suess  v.  Noble,  31  Fed.  856;  Davis  &  F.  Mfg.  Co.  v. 
Los  Angeles,  115  Fed.  537;  Paulk  v.  Sycamore,  104  Ga.  24,  69  A.  S.  R.  128,  41 
L.RJV.  772,  30  S.  E.  417;  Chicago  v.  Chicago  City  R,  Co.  222  IlL  660,  78  N.  E. 
890, — holding  equity  has  no  jurisdiction  to  interfere  with  prosecutions  for  crim- 
inal offenses;  Golden  v.  Guthrie,  3  Okla.  128,  41  Pac.  360,  refusing  to  enjoin  city 
officials  from  enforcing  an  ordinance  quasi-criminal  in  nature  where  adequate 
remedy  at  law  to  test  its  legality;  Hemsley  v.  Myers,  45  Fed.  283;  Arbuckle  v. 
Blackburn,  65  L.R«\.  864,  51  C.  C.  A-  122,  113  Fed.  616,— on  courts  of  equity  as 
having  no  power  to  restrain  criminal  proceedings;  J.  W.  Kelly  &  Co.  v.  Conner, 

—  Tenn.  — ,  25  LJlJV.(N.S.)   208,  123  S.  W.  622,  holding  that  court  of  equity 
will  not  enjoin  threatened  criminal  proceedings  under  statute. 

Cited  in  notes  in  35  A.  S.  R  671,  on  enjoining  crimes  and  criminal  prosecu- 
tions; 64  A.  S.  R.  219,  on  proceedings  or  judgments  subject  to  equitable  relief; 
21  L.R»A>.  85,  on  injunction  against  prosecution  by  Crown  or  state;  37  LuR.A. 
784,  as  to  whether  a  court  of  equity  can  protect  personal  rights  relating  to  phy- 
sical life. 

as  AM.  REP.  40S,  CHICAGO,  B.  &  Q.  R.  CO.  ▼.  HALE,  8S  ILL.  360. 
Special  damages  on  breach  of  contract. 

Cited  in  Port  Blakely  Mill  Co.  v.  Sharkey,  42  C.  C.  A.  329,  102  Fed.  269;  Bell 
v.  Reynolds,  78  Ala.  511,  56  A.  R.  62, — holding  as  sale  of  property  for  certain  pur- 
pose known  to  vendor  vendee  might  recover  the  damages  specially  incurred  by 
reason  of  breach  of  such  contract  of  sale;  Wabash,  St.  L.  &  P.  R  Co.  v.  Lynch, 
12  IlL  App.  365,  holding  as  between  shipper  and  carrier  where  the  article  is 
desired  for  a  special  purpose  such  fact  must  be  made  known  to  carrier  to  make 
it  the  foundation  of  special  damages  against  them;  Robinson  v.  Hyer,  86  Fla. 
544,  17  So.  745;  Freeman  v.  Dempsey,  41  111.  App.  554,— on  right  to  recover 
for  damages  of  a  special  character  on  breach  of  contract. 

Cited  in  reference  note  in  79  A.  D.  371,  on  measure  of  damages  for  carrier's 
delay  in  delivering  freight. 

—  Speculative  and  remote  losses. 

Cited  in  Cobb  Chocolate  Ca  v.  Crocker- Wheeler  Co.  125  111.  App.  241,  holding 
in  action  of  assumpsit  there  can  be  no  recovery  for  mere  speculative  profits; 
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Willis  V.  Branch,  74  N.  0.  142,  holding  instruction  as  to  measure  of  damages  er- 
roneous where  it  embraced  possible  speculative  damages  arising  indirectly  and 
remotely  as  a  result  of  the  wrongful  act;  Lapp  v.  Illinois  Watch  Co.  104  IlL 
App,  255,  on  prospective  profits  as  not  allowable  in  action  for  breach  of  contract. 

Cited  in  note  in  63  L.RAl.  86,  on  remoteness,  contingency,  and  imcertainty  of 
damages  and  their  effect  on  right  to  recover  for  loss  of  profits  by  breach  of  con- 
tract by  carrier. 
—  Pleading  and  proof. 

ated  in  North  Chicago  Street  R.  Co.  ▼.  Cotton,  41  111.  App.  311,  on  it  being 
necessary  to  aver  special  damage  in  order  to  recover. 
Instructions  as  to  damages  not  proved. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Cook,  145  111.  551,  33  N.  E.  958  (affirm- 
ing 43  111.  App.  634),  holding  instruction  as  to  measure  of  damages  erroneous  if 
standing  ."lone;  Joliet  v.  Henry,  11  111.  App.  154,  holding  instruction  that  plain- 
tiff may  recover  expenses  of  physician  erroneous,  where  no  evidence  that  plain- 
tiff has  become  liable  for  such  expense 

25  AM.  REP.  407,  FREEPORT  v.  ISBELL,  83  UjL.  440. 

Duty  and  liability  of  municipality  in  respect  to  the  lighting  of  streets. 

Cited  in  Gaskins  v.  Atlanta,  73  Ga.  746,  holding  complainant  could  not  re- 
cover from  city  for  damages  caused  by  his  being  run  down  by  a  horse  and  wagon, 
the  street  lamps  not  being  lighted;  Chicago  v.  McDonald,  57  HI.  App.  250,  hold- 
ing city  liable  for  injuries  received  because  of  the  defective  condition  of  lights 
on  a  dangerous  part  of  highway;  Dayton  v.  Edson,  46  Fla.  463,  34  So.  954,  4 
A.  &,  £.  Ann.  Cas.  1000 ;  Pfeifer  v.  Lake,  37  IlL  App.  367  ( dissenting  opinion )  ,— 
on  duty  resting  on  city  to  light  streets;  Oliver  v.  Denver,  13  Colo.  App.  345» 
57  Pac.  729;  White  v.  New  Bern,  146  N.  C.  447,  125  A.  S.  R.  476,  13  L.R.A.(N.S.)' 
1166,  59  S.  E.  992, — on  failure  of  city  to  light  streets  as  an  act  of  negligence;: 
Lordly  v.  Halifax,  24  N.  S.  1,  holding  that  city  was  not  liable  for  injury  on* 
street  caused  by  failure  of  lighting  company  to  light  street. 

Cited  in  note  in  13  L.R.A.(N.S.)  1167,  on  duty  of  municipality  to  light  Btreeter. 
—  Deficient  lighting  as  evidence  of  negligence  of  municipality. 

Cited  in  Pana  v.  Taylor,  56  111.  App.  60;  Keim  v.  Ft.  Dodge,  126  Iowa,  27,  101 
N.  W.  443, — holding  evidence  that  street  light  did  not  give  sufficient  evidence 
of  defective  condition  of  sidewalk  competent  on  question  of  city's  negligence. 
Duty  of  municipality  to  keep  streets  and  highways  in  safe  condition. 

Cited  in  Chicago  v.  Hogan,  59  111.  App.  446,  holding  no  recovery  could  be  had 
against  city  for  injuries  resulting  from  failure  to  maintain  a  sidewalk  where 
no  duty  existed  at  time  to  maintain  one;  Malloy  v.  Walker  Twp.  77  Mich.  448> 
6  L.R.A.  695,  43  N.  W.  1012,  holding  township  liable  for  injuries  caused  by 
failure  of  highway  to  be  in  a  safe  condition,  which  was  a  neglect  of  duty  on 
part  of  township;  Chicago  v.  Apel,  50  111.  App.  132,  on  duty  resting  on  city  to 
light  and  pave  streets. 

Cited  in  reference  note  in  89  A.  D.  421,  on  city's  liability  for  defective  streets 
and  sidewalks. 

Cited  in  note  in  20  L.R.A.(N.S.)  686,  on  liability  of  municipality  for  defects 
or  obstructions  in  streets. 
Instructions  as  to  damages. 

ated  in  Diinois  Terminal  R.  Co.  y.  Thompson,  210  111.  226,  71  N.  £.  328,  hold* 
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ing  instruction  in  personal  injury  case  not  erroneous  which  authorizes  jury  to 
assess  the  plaintiff's  damages  if  any,  in  such  amount  as  they  may  believe,  from 
the  preponderance  of  the  evidence,  he  has  sustained;  Martin  v.  Johnson,  89  111. 
637;  aeveland,  C.  C  &  St.  L.  R.  Co.  v.  Jenkins,  174  HI.  398,  66  A.  S.  R.  296, 
62  UELA.  922,  51  N.  E.  811;  Muren  Coal  &  Ice  Co.  v.  Howell,  204  DL  515,  68 
N.  £.  456;  East  St.  Louis  &  C.  R.  Co.  v.  Frazier,  19  111.  App.  92;  Chicago  &  St. 
L.  R.  Co.  V.  Ashling,  34  111.  App.  99;  Norris  v.  Warner,  69  IlL  App.  300,— holding 
instruction  erroneous  which  does  not  restrict  the  damages  to  those  disdosed  by 
the  evidence;  Elgin  v.  Nofs,  96  111.  App.  291,  holding  instruction  which  admits 
of  compensation  for  injuries  received,  that  is  not  based  on  testimony  heard  by 
jury  erroneous;  North  Chicago  Street  R.  Co.  v.  Burgess,  94  DL  App.  337,  hold- 
ing instruction  to  effect  that  if  they  should  find  defendant  guilty  damages 
could  not  be  given  beyond  amount  of  ad  damnum  clause  not  necessarily  erroneous; 
Central  R.  Co.  v.  Bannister,  195  111.  48,  62  N.  E.  864,  on  instruction  as  not  er- 
roneous because  of  reference  to  amount  sued  on. 
Instructions  ignoring  or  assuming   facta. 

Cited  in  Ulinois  C.  R.  Co.  v.  Johnson,  221  lU.  42,  77  N.  E.  592^  holding  in- 
struction assuming  act  in  controversy  was  negligent,  erroneous;  Beancoup  Coal 
Co.  V.  Cooper,  12  111.  App.  373,  holding  instruction  failing  to  take  cogniaanoe  of 
evidence  before  jury  erroneous. 

—  Departing  from  Issues  and  evidence. 

Cited  in  Brinks  Chicago  City  Exp.  Co.  v.  Herrow,  104  IlL  App.  269,  holding 
instruction  which  authorizes  a  recovery  for  negligence  not  charged  in  the  dec- 
laration is  erroneous;  Chicago  N.  S.  Street  R.  Co.  v.  Hebson,  93  111.  App.  98, 
ftiolding  instruction  in  effect  saying  that  jury  are  to  decide  case  solely  on  their 
own  best  judgment  erroneous. 

—  On  weight  of  evidence. 

Cited  in  Murtaugh  v.  Murphy,  30  HI.  App.  59,  holding  it  improper  to  instruct 
jury  that  if  they  believed  that  a  witness  ''has  testified  falsely  upon  material 
matter"  they  may  disregard  his  entire  testimony  except  so  far  as  corroborated; 
Chicago  V.  Morse,  33  111.  App.  61,  holding  instruction  to  effect  that  if  jury  be- 
lieved certain  facts  were  true  defendant  was  liable,  without  referring  in  any  way 
to  the  evidence,  erroneous. 

—  BClsleadlng  to  Jury. 

Cited  in  Fairbury  v.  Rogers,  2  HI.  App.  96;  Eastman  v.  West  Chicago  Street  R 
Co.  79  HI.  App.  585, — ^holding  an  instruction  either  doubtful  or  misleading  in  its 
nature  erroneous. 

96  AM.  REP.  410,  REYNOIjDS  ▼.  PEOPIjE,   8S  ILL.  419. 
4DonTlctlon  of  lesser  offense  included  in  charge. 

Cited  in  Herman  v.  People,  131  HI.  594,  9  L.RA.  182,  22  N.  B.  471;  WaUs 
V.  People,  204  HI.  233,  68  N.  E.  563,— on  right  to  convict  person  of  lesser  offense 
than  charged. 

Cited  in  reference  note  in  73  A.  S.  R.  961,  on  conviction  for  other  offense  than 
that  laid  in  indictment. 

Cited  in  note  in  92  A.  S.  R.  182,  on  prosecution  as  accessary  and  as  principal 
within  rule  as  to  former  jeopardy. 


Digitized  by 


Google 


696  NOTES  ON  AMERICAN  REPORTS.  [407-412 

Accessories  after  and  before  the  fact  distinsrnlshed. 

Cited  in  State  v.  J<Mie8,  115  Iowa,  113,  8S  N.  W.  196,  distinguishing  between 
accessory  after  the  fact  and  accessory  before  the  fact. 

25  AM.  REP.  412,  BliGIN  t.  EATON,  88  IliL.  585. 
lilablllty  for  property  ''damaged*'  for  public  nse. 

Cited  in  Chicago  y.  Taylor,  125  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820; 
Rigney  v.  Chicago,  102  111.  64;  Star  &  C.  Mill.  Co.  v.  Chicago  Sanitary  Dist.  120 
IlL  App.  555, — holding  city  liable  for  special  damage  where  ingress  to  and  egress 
from  lot  were  barred  by  the  erection  of  public  improvements  in  street;  Chicago 
League  Ball  Gub  y.  Chicago,  77  111.  App.  124,  on  the  liability  of  a  municipality  for 
private  property  taken  for  public  use;  Ettor  v.  Tacoma,  57  Wash.  50,  106  Pac. 
478,  to  point  that  owner's  right  to  damages  for  land  taken  for  public  use  be- 
comes absolute,  when  land  is  actually  taken. 

Cited  in  reference  note  in  79  A.  D.  348,  on  municipal  liability  for  failure  to 
provide  compensation  for  land  taken  under  law  of  eminent  domain. 

Cited  in  note  in  30  A.  S.  R.  378,  on  municipal  liability  for  negligence  and  other 
misconduct  of  officers  and  agents  with  respect  to  municipal  duties  only. 

—  Change  of  grade. 

Cited  in  Reardon  v.  San  Francisco,  66  CaL  492,  56  A.  R.  109,  6  Pac  817; 
Bloomington  v.  Pollock,  141  111.  346,  31  N.  E.  146;  Dickerman  v.  Duluth,  88  Minn. 
288,  92  N.  W.  1119;  Vicksburg  v.  Herman,  72  Miss.  211,  16  So.  434;  Hickman 
T.  Kansas,  120  Mo.  110,  41  A.  &  R.  684,  23  LJLA.  658,  25  S.  W.  225,— holding 
city  liable  for  damages  special  to  adjoining  lot  owner  by  reason  of  change  of 
grade  of  street;  Brown  v.  Seattle,  6  Wash.  35,  18  L.RA.  161,  31  Pac.  313,  hold- 
ing city  would  be  enjoined  from  changing  the  grade  of  street  where  complainants' 
property  would  be  seriously  injured  thereby,  until  damage  was  ascertained  and 
compensation  made;  Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  6;  Topeka  v.  Sells,  48 
Kan.  520,  29  Pac  604;  Ashland  &  C.  Street  R.  Co.  v.  Faulkner,  106  Ky.  332, 
43  LJLA.  554,  45  S.  W.  235  (dissenting  opinion) ;  Johnson  v.  Parkersburg,  16 
W.  Va.  402,  37  A.  R.  779,— on  municipal  corporation  as  liable  for  permanent  in- 
juries done  to  private  property  in  changing  grade  of  street. 

Cited  in  reference  note  in  52  A.  R.  420,  on  city's  liability  to  adjacent  property 
owner  for  injury  by  changing  street  grade. 

Cited  in  notes  in  30  A.  S.  R.  837,  839,  on  municipal  liability  for  changing  street 
grade  under  constitutional  provisions  against  damaging  property;  30  A.  S.  R. 
840,  843,  844,  on  what  constitutes  "damage"  by  change  of  street  grade. 

—  Right  as  affected  by  change  of  laws  in  force. 

Cited  in  Healey  v.  New  Haven,  49  Conn.  394,  holding  right  of  property  owner 
to  damages  for  injury  to  property  because  of  public  improvements  is  fixed  by 
the  laws  enforced  at  time  improvements  made. 

Right  of  abntting  property  owner  to  recover  for  injuries  to  his  property 
by  another's  nse  of  street  or  highway. 

Cited  in  Johnson  v.  St.  Louis,  96  C.  C.  A.  617, 172  Fed.  31, 18  A.  A  E.  Ann.  Gas. 
949,  holding  that,  under  Constitution,  damages  to  adjoining  buildings  from  lay- 
ing sewer  are  not  recoverable;  Eachus  v.  Los  Angeles  Consol.  Electric  R.  Co.  103 
Cal.  614,  42  A.  S.  R.  149,  37  Pac  750;  Gottschalk  v.  Chicago,  B.  &  Q.  R.  Co.  14 
Neb.  550,  16  N.  W.  475;  Jaynes  v.  Omaha  Street  R.  Co.  83  Neb.  631,  39  LJLA. 
751,  74  N.  W.  67;  Williams  v.  Q.  C.  S  &.  P.  R.  Co.  1  Tex.  App.  Qv.  Cas.  (White 
&  W.)  131;  G.  C.  A  S.  F.  R.  Co.  v.  Graves,  1  Tex.  App.  Qv.  Oas.  (White  &  W.) 
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301;  Belt  Line  Street  R.  Co.  v.  Crabtree,  2  Tex.  App.  Civ.  Cas.  (Willson)  579; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Eddins,  60  Tex.  656,— holding  adjoining  property  own- 
er may  recover  from  railroad  constructed  in  street  for  special  damage  done  to 
his  property  thereby;  Chicago  Office  Building  v.  Lake  Street  Elev.  R.  Co.  87  111. 
App.  594,  holding  same  where  by  construction  of  elevated  road  in  street  use  of 
plaintiff's  building  for  purposes  intended  destroyed. 

Cited  in  notes  in  5  A.  S.  R.  538,  on  liability  of  railroad  for  interference  with 
lateral  support  of  land;  7  L.R.A.(N.S.)  110,  on  municipal  liability  for  injury  to 
abutting  property  from  bringing  street  to  grade  first  established,  under  consti- 
tutional provision  against  "damaging"  private  property  for  public  use  without 
compensation;  12  L.R.A.(N.S.)  697,  on  municipal  liability  for  injury  to  lateral 
support  in  making  street  improvements. 

Measure  of  consequential  damages   to  property   from  public  improve- 
ments. 

Cited  in  Beidler  v.  Sanitary  Dist.  211  111.  628,  67  L.R.A.  820,  71  N.  E.  1118, 
holding  the  measure  of  damages  to  abutting  property  owners  on  a  canal  from 
the  lowering  of  the  water  because  of  construction  of  drainage  canal  is  the  dif- 
ference in  market  value  of  their  property  immediately  before  and  after  the  con- 
struction of  the  canal;  Montgomery  v.  Maddox,  89  Ala.  181,  7  So.  433,  holdin;^ 
same  where  property  damaged  by  change  of  grade  of  street;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Hall,  90  111.  42;  Springer  v.  Chicago,  135  111.  552,  12  LJI.A.  609,  26 
N.  E.  514;  Geneva  v.  Peterson,  21  111.  App.  454;  Elgin  v.  McCallum,  23  111.  App. 
186, — on  determination  of  measure  of  damages  to  private  property  by  public 
improvements. 

Cited  in  note  in  30  A.  S.  R.  845,  on  measure  of  damages  for  changing  street 
grade. 
—  OffsettinflT  benefits. 

Cited  in  Harwood  v.  Bloomington,  124  111.  48,  16  N.  E.  91,  holding  in  consider- 
ing the  damages  to  a  lot  owner  by  the  opening  of  a  street,  the  special  benefits 
to  his  lot  from  such  improvements  may  be  considered;  Metropolitan  West  Side 
Elev.  R.  Co.  V.  Stickney,  150  HI.  362,  26  LJtA.  773,  37  N.  E.  1098,  holding  the 
measure  of  damages  to  property  by  the  construction  of  railroad  in  front  of  would 
be  the  difference  between  the  special  damages  incurred  and  the  special  benefits 
received;  Atlanta  v.  Green,  67  Ga.  386,  holding  same  where  lot  was  damaged  by 
change  in  grade  of  street. 

Cited  in  notes  in  45  A.  D.  532,  as  to  how  far  benefits  may  be  considered  as 
offsets  under  eminent  domain  acts;  9  L.RA.(N.S.)  839,  on  right  to  get  off  bene- 
fits against  damages  in  eminent  domain  proceedings. 
Remedies  on  improper  award  of  execution. 

Cited  in  Indiana  Grave  Drainage  Dist.  v.  Root,  28  111.  App.  596,  holding  appeal 
or  writ  of  error  proper  remedy  where  an  execution  has  been  erroneously  awarded. 

25  AM.  REP.  415,  V08S  ▼.  GERMAN  AMERICAN  BANK,  83  ILL.  599. 
Duty  of  bank  as  to  appropriation  of  deposit  of  principal  in  exoneration  of 
surety. 

Cited  in  Merchants  &  P.  Bank  v.  Meyer,  56  Ark.  499,  20  S.  W.  406,  holding 
where  a  note  is  payable  at  a  certain  bank  the  bank  is  not  required  to  appropriate 
to  the  part  payment  thereof  money  which  was  deposited  after  the  maturity  ot 
the  note  to  the  credit  of  maker  thereof;  Camp  v.  First  Nat.  Bank,  44  Fla.  497, 
103  A.  S.  R.  173,  33  So.  241;  Davenport  v.  State  Bkg.  Co.  126  Ga.  136,  115  A.  S. 
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R.  68,  8  L.R.A.(N.S.)  944,  54  S.  E.  977,  7  A.  &  E.  Ann.  Cas.  1000;  Second  NaK 
Bank  v.  Hill,  76  Ind.  223,  40  A.  R.  239;  Citizens*  Bank  v.  Elliott,  9  Kan.  App. 
797,  59  Pac.  1102;  Furber  v.  Dane,  203  Mass.  108,  89  N.  E.  227;  Citizens'  Bank 
V.  Booze,  75  Mo.  App.  189;  People's  Bank  v.  Legrand,  103  Pa.  309,  49  A.  R.  126, 
13  W.  N.  C.  317,  40  Phila.  Leg.  Int.  367;  Bank  of  British  Columbia  v.  Jeffs,  15 
Wash.  230,  46  Pac.  247;  Kirkland  Land  &  Improv.  Co.  v.  Jones,  18  Wash.  407, 
51  Pac.  1043, — holding  surety  on  note  made  payable  to  a  bank  not  discharged  by 
fact  that  bank  does  not  appropriate  deposit  of  principal  to  payment  of  note  after 
maturity;  Bank  of  Commerce  v.  Humphrey,  6  S.  D.  415,  61  N.  W.  444,  on  same 
point;  Highland  Park  State  Bank  v.  Sheahen,  149  111.  App.  225,  holding  surety 
not  discharged  because  maker  of  note  payable  at  bank  has  funds  deposited  after 
maturity  of  note  and  before  suit  thereon. 

Cited  in  notes  in  55  A.  S.  R.  875,  on  release  of  surety;  115  A.  S.  R.  99,  on 
duty  of  creditor  to  surety  where  he  has  property  or  funds  of  principal  in  his 
possession;  8  L.R.A.(N.S.)  950,  on  effect  upon  surety  or  indorser,  of  bank's  fail- 
ure to  apply  principars  deposit  account  upon  note. 

Disapproved  in  White  v.  Life  Asso.  of  America,  63  Ala.  419,  35  A.  R.  45,  hold- 
ing surety  on  note  discharged  where  creditor  has  in  his  hands  money  of  principal 
which  he  may  rightfully  retain  and  voluntarily  surrenders  to  principal  knowing 
he  is  insolvent. 
Application  of  deposit  by  banl£  to  debt  of  depositor. 

Cited  in  National  Mah^iwe  Bank  v.  Peck,  127  Mass.  298,  34  A.  R.  368,  on  the 
appropriation  of  a  deposit  in  bank  to  notes  or  bonds  held  by  bank. 

Cited  in  note  in  19  A.  D.  421,  on  right  of  set-off  where  depositor  is  indebted 
to  bank. 

25  AM.  REP.  416,  HARRIS  ▼.  PULLMAN,  84  ILL.  20. 
Denial  of  equitable  relief  for  want  of  complete  Jurisdiction. 

Cited  in  Patterson  v.  Lynde,  112  III.  196,  sustaining  demurrer  to  bill  by  creditor 
of  foreign  corporation  to  compel  stockholders  to  pay  debt  due  complainants,  on 
ground  proper  parties  could  not  be  brought  before  court  and  decree  could  only 
affect  unpaid  stock  of  two  subscribers. 

Cited  in  notes  in  59  A.  S.  R.  876,  on  discretion  to  decline  jurisdiction  of  cause 
of  action  arising  in  a  sister  state;  3  LJLA.  203,  on  rule  that  courts  cannot  exer- 
cise powers  that  bring  them  into  collision. 
Jurisdiction  conferred  by  notice  of  publication. 

Cited  in  Converse  v.  Hindes,  139  111.  App.  370;  Virden  v.  Needles,  98  HI.  366,— 
holding  notice  by  publication  only  enables  court  to  give  effect  to  proceeding  so 
far  as  it  is  one  in  rem. 

Cited  in  reference  notes  in  45  A.  R.  632,  on  effect  in  state  of  forum  of  judg- 
ment in  another  state  entered  upon  constructive  notice  and  without  appearance; 
1  A.  S.  R.  264,  on  constructive  notice  by  publication  against  nonresident. 
Injunction  against  suit  in  foreign  Jurisdiction. 

Cited  in  Pickett  v.  Ferguson,  45  Ark.  127,  55  A.  R.  545  (dissenting  opinion), 
on  right  to  enjoin  prosecution  of  a  suit  in  another  state;  Greene  Cattle  Co.  v. 
Hereford,  11  Ariz,  403,  94  Pac.  1127,  to  point  that  equity  will  in  case  of  fraud, 
trust  or  contract,  grant  relief,  though  it  affects  land  without  court's  jurisdiction; 
Royal  League  v.  Kavanaugh,  233  111.  175,  79  N.  E.  178,  holding  person  over  whom 
court  has  jurisdiction  may  be  restrained  from  bringing  suit  in  foreign  state. 

Cited  in  reference  notes  in  28  A.  R.  449,  on  right  to  enjoin  residents  from  corn- 
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mencing  suit  in  foreign  state;  21  A.  S.  R.  384,  on  judgments  against  nonresidents; 
22  A.  S.  R.  184,  on  jurisdiction  with  respect  to  injunctions;  34  A.  S.  R.  91,  on 
injunction  against  suit  in  another  state;  84  A.  S.  R.  251,  on  refusal  to  take  juris- 
diction of  suit  affecting  land  in  other  state. 

Cited  in  notes  in  56  A.  R.  663,  on  right  of  court  of  one  state  to  enjoin  a  suit 
between  its  citizens  in  courts  of  another  state;  6  A.  S.  R.  183,  on  court's  jurisdic- 
tion over  land  in  another  state;  69  LJLA.  677,  on  ability  to  grant  effective 
relief  by  decree  in  personam  as  criterion  of  jurisdiction  of  equity  over  suits 
affecting  real  property  in  another  state  or  country;  69  LJUL  690,  on  jurisdic- 
tion of  injunction  suit  affecting  real  property  in  another  state  or  country;  69 
L.RJL  692,  on  jurisdiction  of  equity  over  accounting  and  incidental  relief  by 
requisition  of  conveyance  of  real  property  in  another  state  or  country;  7  L.RJL. 
(NJS.)  116,  on  jurisdiction  to  enjoin  acts  with  respect  to  real  property  in  another 
state. 

25   AM.   REP.   422,   PITTSBURG,   F.   W.   *  O.   R.   OO.   t.   HAZBN,   84 
Hili.   S6. 

Lilabllity  of  oommon  carrier  for  damage  due  to  delay  in  delivery  of 
goods. 

Cited  in  The  Caledonia,  157  U.  S.  124,  39  L.  ed.  644,  15  Sup.  Ct  Rep.  537 
(dissenting  opinion),  on  responsibility  of  carrier  for  consequences  of  delay; 
Chicago  &  A.  R.  Co.  v.  Simms,  18  111.  App.  68,  holding  by  oommon  law  carrier's 
duty  and  implied  obligation  is  to  deliver  without  unreasonable  delay,  which 
is  such  as  involves  some  want  of  ordinary  care  or  diligence  on  his  part; 
Terre  Haute  ft  L.  R.  Co.  v.  Sherwood,  132  Ind.  129,  32  A.  S.  R.  239,  17  L.R.A. 
339,  31  N,  £.  781,  on  liability  of  carrier  for  loss  of  live  stock  not  carried  under 
special  contract,  when  nothing  more  is  shown  than   failure  to   deliver. 

Cited  in  note  in  9  LJLA.  836,  on  excuse  for  carrier's  delay  in  transportation. 

—  Delay  from  uncontrollable  caases. 

Cited  in  Wabash,  St  L.  ft  P.  R.  Co.  v.  McCasland,  11  111.  App.  491,  holding 
if  delays  occur  in  transit  occasioned  by  causes  beyond  his  control,  carrier's 
duty  is  to  preserve  the  property  even  though  delay  result;  Bartlett  v.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  94  Ind.  281,  on  liability  of  common  carrier  for  delay 
not  caused  by  act  of  God  or  public  enemy. 

Cited  in  notes  in  97  A.  D.  410,  on  liability  of  carrier  for  loss  occasioned 
partly  by  act  of  God  and  partly  by  other  means;  1  K  R.  C.  233,  on  act 
of  God  as  excusing  loss  of  goods  by  carrier. 

—  Delay  caused  by  strike  or  riot. 

Cited  in  Empire  Transp.  Co.  v.  Philadelphia  ft  R.  Coal  ft  I.  Co.  35  L.ILA. 
623,  23  C.  C.  A.  564,  40  U.  S.  App.  167,  77  Fed.  919,  holding  delay  of  char- 
terer  in  unloading  vessel  excused  by  strike  of  charterer's  employees  and  their 
preventing  those  hired  to  replace  them  from  working  where  charterer  showed 
reasonable  diligence  in  unloading;  Indianapolis  ft  St.  L.  R.  Co.  v.  Jontgen, 
10  111.  App.  295,  holding  carrier  not  liable  in  damages  for  delay  in  trans- 
mission of  cattle  caused  by  strikers  preventing  operation  of  trains;  Sinsa- 
baugh  V.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  149  111.  App.  430,  holding  carrier 
not  released  from  liability  for  delay  in  delivery  because  of  strike  among 
employees;  Com.  ex  rel.  Tuller  v.  Western  U.  Teleg.  Co.  19  Phila.  330,  45 
Phi  la.  Leg.  Int.  44,  on  right  of  telegraph  company  to  stamp  messages  received 
"Accepted    subject    to   mailing   or   other    delay"   when    there    is   strike    of   its 


Digitized  by 


Google 


«»•  NOTES  ON  AMERICAN  REPORTS.  [416-427 

operators;  Gulf,  C.  A  S.  F.  R.  Co.  ▼.  Levi,  76  Tex.  837,  18  A.  8.  R.  46,  8 
L.R.A.  323,  13  8.  W.  191,  holding  carrier  of  fruit  not  liable  for  damage  due 
to  delay  in  carrying  caused  by  riot;  I.  A  G.  N.  R.  Co.  v.  Server,  3  Tex. 
App.  Civ.  Cas.  (Willson)  634,  holding  where  mob  or  its  own  striking  em- 
ployees prevent  carrier  from  running  trains  carrier  is  bound  to  use  reason- 
abl  diligence  to  overcome  the  obstacles  interposed  and  where  delay  is  caused 
by  refusal  of  employees  to  work  carrier  is  liable;  Missouri  P.  R.  Co.  v.  Levi, 
4  Tex.  App.  Civ.  Cas.  (Wills<m)  29,  14  S.  W.  1062,  holding  plea  that  damage 
due  to  delay  was  caused  by  strikers  interfering  with  operation  of  defendant's 
road  states  good  defense  to  suit  against  carrier  for  damages  due  to  delay  and 
failure  to  deliver  goods. 

Cited  in  reference  note  in  32  A.  R.  63,  on  carrier's  duty  to  accept  goods 
lor  transportation  as  affected  by  strike. 

Cited  in  notes  in  11  A.  S.  R.  366,  on  carrier's  liability  for  injury  to  goods 
by  delay  caused  by  strikes,  riots,  or  mobs;  36  L.R.A.  626,  on  effect  of  mere 
refusal  of  employees  to  work  on  right  and  liability  of  carrier  as  to  delay 
in  transportation;  36  L.RJL  627,  628,  on  effect  of  violence  and  intimidation 
by   striking   employees    on    carrier's    liability    for    delay    in    transportation. 

Distinguished  in  Geismer  v.  Lake  Shore  A  M.  S.  R.  Co.  34  Hun,  50,  holding 
oarrier  liable  for  delay  in  delivery  of  live  stock  due  to  strike  where  strike 
was  carried  on  by  carrier's  employees. 

25  AM.  R£P.  424,  MT7RPHY  T.  OTTENHEIBfER,  84  HjIj.  S9. 
liiablllty  of  father  for  necessaries  famished  infant  child. 

Cited  in  Judge  v.  Barrows,  69  Wis.  116,  17  N.  W.  640,  holding  father  la 
liable  only  upon  promise  express  or  implied. 

Cited  in  notes  in  36  A.  D.  640,  on  liability  of  father  for  necessaries  fur- 
nished minor  child;  74  A.  D.  777,  on  authority  of  child  to  use  property  of, 
and  represent,  parents;  74  A.  D.  780,  on  necessity  for  establishment  of  express 
or  implied  authority  to  purchase  or  contract  to  pay  to  hold  parent  liable  for 
necessaries  furnished  child;  74  A.  D.  782,  on  circumstances  from  which  child's 
authority  to  purchase  necessaries  or  father's  contract  to  pay,  will  be  implied; 
12  L.R.A.  861,  on  common-law  duty  of  father  to  support  his  child. 
Termination  of  implied  agency  of  wife  or  child. 

Cited  in  Snell  v.  Stone,  23  Or.  327,  31  Pac.  663,  holding  agency  not  terminat- 
ed as  to  those  without  notice  by  separation  and  commencement  of  divorce 
proceedings. 

Cited  in  reference  note  in  47  A.  R.  798,  on  time  for  disaffirmance^  of  contract 
made  during  infancy. 

25  AM.  REP.  427,  JOHNSON  T.  BERLIZHEIMER,  84  ILL.  54. 
Right  of  snrriving  partner  to  control  and  dispose  of  partnership  assets. 

Cited  in  Burchinell  v.  Koon,  8  Colo.  App.  463,  46  Pac.  932,  holding  surviving 
partner  entitled  to  possession  and  control  of  property  of  partnership  for 
purpose  of  winding  up  its  affairs;  Peoples'  Nat.  Bank  v.  Wilcox,  136  Mich. 
667,  100  N.  W.  24,  4  A.  &  £.  Ann.  Cas.  465,  holding  surviving  partner  has 
right  to  mortgage  partnership  property  to  secure  debt  payable  out  of  partner- 
ship asseU;  Lindner  v.  Adams  County  Bank  49  Neb.  736,  68  N.  W.  1028, 
holding  choses  in  action  as  well  as  tangible  property  transferable  by  surviv- 
ing partner. 
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Cited  in  notes  in  65  A.  D.  296,  on  power  of  surviTing  partaer  to  assign 
mortgage  or  indorse  note  payable  to  firm;  21  L.  ed.  U.  S.  642,  on  rigfata 
and  powers  of  surviving  partners. 

25  AM.  RKP.  429,  CHICAGO  ▼.  BOLBY,  84  UjIj.  8S. 
Duty  of  municipality  to  keep  sidewalks  safe  for  travel. 

Cited  in  Gibson  v.  Murray,  216  111.  589,  76  N.  E.  319;  Gibson  v.  Johnson,. 
4  III.  App.  288;  Mansfield  v.  Moore,  124  111.  133,  16  N.  E.  246,— holding  cities 
and  villages  only  required  to  keep  sidewalks  in  reasonably  safe  condition;. 
Chicago  V.  McCuUoch,  10  111.  App.  459;  Elgin  v.  Nofs,  200  111.  252,  65  N.  E. 
679,— holding  city  not  insurer  of  safety  of  sidewalks;  Macomb  v.  Smithers^ 
6  111.  App.  470,  holding  utmost  that  can  be  required  of  city  is  that  it 
exercise  reasonable  care  in  construction  and  maintenance  of  sidewalks  so  a& 
to  afford  reasonably  safe  means  of  transit  at  all  seasons  to  those  passing 
thereon  in  exercise  of  reasonable  care  and  caution;  Joliet  v.  Walker,  7  IlL 
App.  267,  holding  city  only  bound  to  use  reasonable  care  and  diligence  ia 
keeping  sidewalks  in  reasonably  safe  condition;  Qiicago  v.  Glanville,  18  IlL 
App.  308,  holding  liability  does  not  depend  upon  mere  fact  that  there  was  a 
defect,  known  to  city,  which  it  did  not  repair;  Rock  Island  v.  Littig,  118  IlL 
App.  643,  holding  cities  only  required  to  exercise  reasonable  care  to  keep 
sidewalks  in  ordinarily  safe  condition;  White  v.  Chicago,  120  111.  App.  607> 
holding  city  has  performed  its  full  duty  when  it  has  provided  safe  sidewalk 
for  those  endeavoring  to  keep  on  it  and  leave  it  at  such  points  only  as  are 
provided  for  that  purpose;  Brownlee  v.  Alexis,  39  111.  App.  135,  holding 
testimony  as  to  notice  by  village  authorities  of  bad  condition  of  walk,  not  so 
remote  under  the  evidence  as  to  warrant  its  exculsion  from  jury. 

Cited  in  reference  note  in  26  A.  R.  433,  on  municipality's  liability  for  in- 
juries caused  by  icy  sidewalk. 

Cited  in  notes  in  21  L.RA.  268,  on  liability  of  municipal  corporation  for 
mere  slipperiness  of  sidewalks;  21  L.R.A.  276,  on  contributory  negligence 
affecting  liability  of  municipal  corporation  for  ice  on  streets  or  sidewalks; 
20  L.R.A.(N.S.)  638,  on  liability  of  municipality  for  defects  or  obstructions 
in  streets;  21  L.R.A.(N.S.)  616,  618,  on  contributory  negligence  as  affect^ 
ing  municipal  liability  for  defects  and  obstructions  in  streets. 
What  constitutes  unsafe  walk. 

Cited   in   Healy  v.  Chicago,   131   HI.   App.   183,  holding  that  jury  may  de- 
cide on  liability  of  city  for  an  accident  alleged  to  have  resulted  from  methods 
of  construction  accepted  by  city  when,  as  matter  of  law,  court  can  say  the 
method  was  dangerous. 
Unsafety  of  walks  by  reason  of  Ice. 

Cited  in  Aurora  v.  Parks,  21  111.  App.  459,  holding  to  render  city  liable 
for  injury  sustained  from  falling  upon>  sidewalk  slippery  with  ice  and  snow, 
ice  and  snow  must  have  accumulated  to  such  extent  as  to  cause  obstruction; 
Chicago  V.  Richardson,  75  111.  App.  198,  holding  city  not  bound  to  construct 
its  sidewalks  so  that  when  slippery  with  ice  and  snow  a  fall  upon  it  is  im- 
possible. 

Cited  in  note  in  7  L.R.A.(N.S.)  933,  on  municipal  liability  for  injuries  from 
smooth,  level  ice  or  snow  aoeumulating  from  natural  causes  on  sidewalk  not 
otherwise  defective. 
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^— Bj  reason  of  inequality  of  surface. 

Cited  in  Chicago  v.  Norton,  116  111.  App.  570,  holding  sidewalk  having 
•one  of  two  adjoining  flagstones  2^  or  3  inches  lower  than  the  other  is  reason- 
ably safe;  Healy  v.  Chicago,  131  111.  App.  193,  holding  thirteen  inch  change 
in  level  between  adjoining  portions  of  walk  not  itself  a  dangerous  construction 
€or  which  city  could  be  held;  Gosport  v.  Evans,  112  Ind.  133,  2  A.  S.  R.  164, 
13  N.  E.  256,  holding  town  not  guilty  of  actionable  negligence  in  not  re- 
moving a  displaced  brick  frozen  fast  in  a  depression  of  2^  to  6  inches  in 
-depth  in  sidewalk  and  projecting  above  an  icy  surface. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Stewart,  130  111.  App.  197,  holding 
•question  whether  railroad,  in  performing  statutory  duty  of  constructing  walk 
at  crossing,  was  guilty  of  negligence  in  so  constructing  it  that  there  was  per- 
pendicular step  of  three  or  four  inches  properly  submitted  to  jury;  Chicago  v. 
Carlson,  138  111.  App.  582,  holding  city  liable  in  damages  for  negligence  to 
person  injured  by  falling  at  place  where  there  was  perpendicular  drop  in 
sidewalk  of  two  feet  and  where  no  light  was  maintained  by  city  at  night. 
Assumption  of  fact  in  Instructions  to  Jury. 

Cited  in  Mobile  &  O.  R.  Co.  v.  Healy,  100  111.  App.  686;  Chicago  &  A.  R. 
Co.  V.  Bloomfield,  7  111.  App.  211, — ^holding  instructions  must  not  assume  as 
-fact  the  matter  in  contest  where  evidence  is  conflicting  and  uncertain;  James 
V.  Johnson,  12  III.  App  286,  holding  it  is  error  to  assume  in  instructions  a 
material  fact  which  should  have  been  submitted  to  jury;  Channon  v.  Kerber, 
44  111.  App.  269,  holding  assumption  in  instructions  of  fact  which  is  very 
gist  of  controversy  is  reversible  error. 

25  AM.  REP.  488,  HOSKINS  v.  P£OPIiE,  84  ILL.  87. 
Necessity  of  arrangement  and  plea  in  criminal  case. 

Cited  in  Crain  v.  United  States,  162  U.  S.  626,  40  L.  ed.  1097,  16  Sup.  Ct. 
Rep.  952,  holding  plea  to  indictment  necessary  in  cases  of  felony  before  trial 
ean  be  properly  commenced  and  this  fact  must  affirmatively  appear  from 
record;  Barker  v.  State,  54  Neb.  53,  74  N.  W.  427;  Ray  v.  People,  6  Colo. 
231, — holding  failure  to  arraign  and  require  plea  fatal  to  judgment;  Parkin- 
son V.  People,  135  111.  401,  10  L.R.A.  91,  25  N.  E.  764,  holding  if  trial  is 
had  and  no  plea  of  any  kind  is  interposed  and  shown  by  record,  it  is  rever- 
sible error;  McKevitt  v.  People,  208  111.  460,  70  N.  E.  693,  holding  where 
defendant  charged  with  felony  has  not  pleaded  he  may  in  event  of  conviction 
upon  trial  have  judgment  arrested;  Spicer  v.  People,  11  111.  App.  294,  on 
efl'ect,  in  case  of  misdemeanor,  of  putting  defendant  on  trial  without  entering 
his  plea;  Avery  v.  People,  11  111.  App.  332,  holding  plea  and  issue  joined 
indispensable  unless  defendant  stands  mute;  Miller  v.  State,  26  Ind.  App. 
152,  59  N.  E.  287;  Miller  v.  People,  47  III.  App.  472,— holding  it  is  error  to 
proceed  with  trial  when  defendant  has  not  been  arraigned,  does  not  waive 
arraignment  and  enters  no  plea;  Persefield  v.  People,  100  111.  App.  488, 
holding  person  indicted  for  criminal  offense  cannot  be  put  on  trial  without 
plea;  State  v.  Fiester,  32  Or.  254,  50  Pac.  561;  Sanders  v.  State,  85  Ind.  318, 
44  A.  R.  29, — holding  plea  essential  to  sustain  verdict;  Dansby  v.  United 
States  2  Ind.  Terr.  456,  51  S.  W.  1083,  holding  it  is  error  to  impanel  and 
swear  jury  before  defendant  is  arraigned  or  required  to  plead;  Arbuckle  v. 
State,  80  Miss.  15,  31  So.  437,  holding  under  statute  failure  of  record  to 
show  arraignment   and   plea   is   cured  by    failure   to  object   in   court   below; 
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State  V.  DeWolff,  29  Mont  415,  74  Pac.  1084,  holding  it  is  reversible  error 
to  proceed  with  trial  after  refusal  to  allow  defendant  his  statutory  time  to 
plead  and  without  his  having  pleaded;  State  v.  Walton,  50  Or.  142,  13  L.RJ^. 
(N.S.)  811,  91  Pac  490,  holding  that  conviction  for  felony  is  void  if  de- 
fendant was  not  requested  to  plead;  Smith  v.  Beatty,  51  W.  Va.  232,  41  S.  £. 
434,  holding  failure  of  record  to  formally  set  out  plea  does  not  vitiate  pro- 
ceedings if  record  shows  prisoner  did  plead  not  guilty. 

Cited  in  reference  note  in  24  A.  S.  R.  863  on  necessity  for  arraignment 
and  plea  to  sustain  conviction. 

Distinguished  in  Hughes  v.  People,  8  Colo.  536,  9  Pac.  50,  holding  after 
demurrer  to  plea  of  former  conviction  is  sustained,  such  plea  is  to  be  re- 
garded as  plea  of  guilty  in  cases  of  misdemeanors. 

Disapproved   in   Gaines   v.   United   States,   1    Ind.   Terr.   296,   37   S.   W.  98, 
sustaining,    under    local    statute,    a   conviction    in    which    defendant   was   not 
arraigned   and  did   not  plead. 
—  Waiver  of  plea. 

Cited  in  Hatfield  v.  State  9  Ind.  App.  296,  86  N.  E.  664,  holding  plea 
cannot  be  waived. 

25  AM.  REP.  4S4,  KEIIi  t.  HEAIiET,  84  HjIj.  104. 
Validity  of  contract  or  conveyance  by  Infant. 

Cited  in  tfumham  v.  Kid  well,  113  111.  425,  holding  deed  of  infant  is  not  void, 
but  voidable  only;  Philpot  v.  Sandwich  Mfg.  Co.  18  Neb.  54,  24  N.  W.  428, 
holding  same  as  to  negotiable  note  of  infant;  People  v.  Griesbach,  112  111. 
App.  192,  holding  minor  seventeen  years  of  age  l^ally  qualified  to  give  his 
assent  to  establishment  of  a  dram  shop. 

Cited  in  notes  in  18  A.  S.  R.  582,  on  validity  of  infant's  deed  of  conveyance; 
41    L.  ed.   U.   S.  763,  on   validity  of   ratification   and   disaffirming  of  infanta* 
contracts. 
Time  for  exercise  of  right  to  disaffirm  contract  made  In  Infancy. 

Cited  in  Nathans  v.  Arkwright,  66  Ga.  179,  fixing  time  for  disaffirmance 
after  infant  reaches  majority  by  analogy  to  statute  of  limitations;  Chicago 
Teleph.  Co.  v.  Schults,  121  111.  App.  673,  holding  repudiation  of  release  within 
time  limited  by  Statute  of  Limitations  for  bringing  an  action  effective. 

Cited  in  reference  notes  in  40  A.  R.  801,  on  time  for  disaffirmance  of  contract 
made  during  infancy;  25  A.  R.  31,  as  to  what  constitutes  ratification  after 
majority  of  contract  made  during  infancy;  18  A.  8.  R.  339,  on  ratification 
of  contracts  by  infants  after  coming  of  age. 

Cited  in  note  in  18  A.  S.  R.  675-677,  on  disaffirmance  of  deeds  within  reason- 
able  time  after  reaching  majority. 
Termination  of  minority  of  female. 

Cited   in   Sayles  v.   Christie,   187   111.   420,   58  N.   E.   480,  holding  woman's 
minority  in  Illinois  terminates  when  she  is  eighteen  years  of  age. 
Tacking  disabilities  under  statute  of  limitations. 

Cited  in  DeMill  v.  Moffatt,  49  Mich.  125,  13  N.  W.  387,  holding  where  right  of 
entry  upon  land  adversely  held  originally  accrues  to  one  under  no  disability  and 
his  estate  falls  to  heirs  who  are  married  women  running  of  statute  is  not 
interrupted  by  disability  of  marriage;  Simkins  v.  Searcy,  10  Tex.  Civ.  App. 
406,  32  S.  W.  849,  holding  disabilities  cannot  be  tacked  and  where  right  ac- 
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crues  during  infancy  to  feme  sole  and  by  her  marriage  she  becomes  of  law- 
ful age  statute  then  begins  to  run  against  her. 

Cited  in  reference  note  in  27  A.  R.  471,  on  coverture  succeeding  infancy  at 
disability  under  statute  of  limitations. 

25  AM.  RBP.  488,  GERARD  t.  GATEAU,  84  Hili.  121. 
Dissolution  of  partnership. 

Cited  in  Hannaman  v.  Karrick,  9  Utah,  326,  33  Pac.  1039,  holding  one  part- 
ner cannot  work  dissolution  by  forcibly  and  wronfgully  ejecting  another  and 
assuming  control  of  firm's  business. 

Cited  in  notes  in  98  A.  D.  263,  on  rule  that  slight  neglect  or  misconduct 
is  insufficient  to  warrant  dissolution  of  partnership;  98  A.  D.  264;  69  A.  S. 
R.  430,— on  dissolution  of  partnership  because  of  misconduct,  or  gross  neglect, 
or  breach  of  duty  by  partner;  98  A.  D.  261;  69  A.  S.  R.  420,— on  declaring 
partnership  void  ab  initio;  77  A.  S.  R.  321,  on  power  of  partner  to  dissolve 
partnership  for  definite  period. 
—  On  ground  of  discord  and  strife. 

Cited  in  Whalen  v.  Stephens,  193  111.  121,  61  N.  E.  921  (affirming  92  III. 
App.  235),  holding  equity  will  decree  a  dissolution  where  relations  between 
partners  are  so  embittered  as  to  render  beneficial  conduct  of  the  business  im- 
practicable. 

Cited  in  notes  in  98  A.  D.  265,  on  rule  that  partner  causing  dissension  is 
not  entitled  to  decree  of  dissolution;  69  A.  S.  R.  432,  433,  on  dissolution  of 
partnership  because  of  quarrels,  dissensions,  chronic  hostility,  or  refusal  to 
consult. 

25  AM.  REP.  44S,  BYRD  t.  HUGHES,  84  Hili.  174. 
.Igreements  void  because  tending  to  fraud  on  third  persons. 

Cited  in  Northwestern  Nat.  Bank  v.  Great  Falls  Opera  House  Co.  23  Mont. 
1,  57  Pac.  440,  refusing  inforcement  of  agreement  releasing  bank  cashier  from 
a  liability  in  consideration  of  a  loan  from  his  bank;  Campbell  v.  Baxter,  41  Neb. 
729,  60  N.  W.  90,  holding  one  cannot  act  as  agent  of  both  seller  and  purchaser 
without  knowledge  and  assent  of  both;  Warren  v.  Pirn,  66  N.  J.  Eq.  353,  59  Atl. 
773,  holding  public  policy  as  much  concerned  in  overthrowing  contracts  tending 
to  civil  injury  or  fraud  upon  third  parties  as  in  nullifying  those  violating  a 
statutory  prohibition;  Plotner  v.  Chillson,  21  Okla.  224,  129  A.  S.  R.  776,  95 
Pac.  775,  holding  that  broker  cannot  recover  commission  from  principal  where 
he  accepts  compensation  from  other  party  to  transaction. 

Cited  in  notes  in  117  A.  S.  R.  512,  on  enforceability  of  contracts  tending  to 
create  a  breach  of  trust  or  induce  fraud;  12  L.R.A.  396,  on  right  of  agent  to  act 
in  doable  capacity;  2  E.  R.  C.  518,  on  right  of  principal  to  profit  made  by 
agent  beyond  remuneration  agreed  upon. 

Distinguished  in  Buchtel  v.  Evans,  21  Or.  309,  28  Pac.  67,  holding  illegality 
of  contract  sued  on  not  available  as  defense  unless  it  appears  from  plaintiff's 
pleadings  or  proofs  or  be  affirmatively  pleaded  by  defendant. 

25  AM.  REP.  446,  SCHMIDT  t.  MITCHELIi,  84  Ililj.  195. 
Doctrine  of  proximate  canse. 

Cited  in  Chicago  Title  &  T.  Co.  v.  Chicago,  110  111.  App.  395;  Borck  T. 
Michigan    Boit   &   Nut   Works,   111   Mich.   129,   69   N.  W.   254;    McCarmel  t. 
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HoweU,  38  111.  App.  08, — holding  if  new  force  or  power  haB  intervened,  of  itself 
sufficient  to  stand  as  cause  of  mischief  or  injury,  tirst  must  be  considered  as  too 
remote;  Wright  v.  Illinois  C.  R.  Ck).  119  111.  App.  132;  Dlinois  C.  R.  Co.  v. 
Almon,  100  111.  App.  530, — holding  a  defendant  is  liable  for  all  consequences 
which  might  have  been  foreseen  and  expected  as  result  of  his  conduct,  but  net 
for  those  he  could  not  have  foreseen;  Currier  v.  McKee,  99  Me.  364,  59  Atl. 
442,  3  A.  &  E.  Ann.  Cas.  57,  holding  it  is  not  rightful  but  wrongful  and  n^li- 
gent  acts  of  inter>'ening  third  person  which  breaks  chain  of  causation  and  re- 
lieves original  wrongdoer  of  consequences  of  his  wrongfid  act. 

Cited  in  note  in  6  L.R.A.  194,  on  proximate  and  remote  cause  of  injury. 
lilabllity  under  civil  damage  acts  when  new  cause  follows  intoxication. 
Cited  in  Schulte  v.  Schleeper,  210  111.  357,  71  N.  E.  325  (affirming  111  ill. 
App.  212),  holding  where  disabling  of  intoxicated  person  is  result  not  of  in- 
toxic4ition  or  of  anything  consequent  thereon  but  of  independant  act  of  third 
party,  party  taking  care  of  disabled  person  cannot  recover  from  dramshop 
keeper;  Barks  v.  Woodruff,  12  111.  App.  96,  holding  no  recovery  can  be  had 
for  consequences  not  direct  and  proximate  result  of  intoxication;  Hart  v.  Dud- 
dleson,  20  111.  App.  618,  holding  instructions  requiring  plaintiff  to  prove  in- 
toxication was  immediate  or  proximate  cause  of  death  and  that  actual  damages 
claimed  Were  its  direct  consequences  correctly  states  law;  Hays  v.  Waite,  36 
111.  App.  397,  as  to  whether  stabbing  by  intoxicated  person  is  probable  and 
direct  consequence  of  his  intoxication;  Gintz  v.  Bradley,  53  111.  App.  597,  holding 
law  does  not  require  presumption  that  because  person  is  intoxicated,  he  will  be 
knocked  down  and  thrown  into  street,  or  that  he  will  gamble  and  lose  his 
money;  Sauter  v.  Anderson,  112  111.  App.  580,  holding  damages  not  recoverable 
for  death  of  person  resulting  from  his  own  wilful  and  unlawful  conduct  in 
maltreating  another;  Mead  v.  Stratton,  87  N.  Y.  493,  41  A.  R.  386,  on  right  of 
action  for  the  injury  in  case  of  death  of  person  intoxicated. 

Cited  in  notes  in  52  A.  R.  161,  on  application  of  proximate  and  remote  causs 
to  cases  arising  under  civil  damage  act;  13  LJl.A.(N.S.)  1159,  on  necessity,  in 
order  to  support  a  recovery  under  civil  damage  act,  that  intoxication  be  the 
proximate  cause  of  the  injury. 

Distinguished  in  Brock  way  v.  Patterson,  72  Mich.  122,  1  LJI.A.  708,  40  N.  W. 
192,  holding  it  suffices  to  show  that  injurious  act  was  done  while  person  was  in- 
toxicated; Meyer  v.  Butterbrodt,  43  III.  App.  312,  holding  drowning  of  person  not 
unnatural  result  of  his  intoxicated  condition;  Davis  v.  Standish,  26  Hun,  608, 
holding  where  drowning  is  result  of  inability  to  use  one's  normal  powers  by 
reason  of  intoxication,  intoxication  is  proximate  cause  of  death. 

Disapproved  in  Zibold  v.  Reneer,  73  Kan.  312,  85  Pac.  290,  holding  conse- 
quential and  remote  damages  included  by  statute. 

Care  required  in  securing  medical  services  for  person  injured  by  wrong 
of  anotlier. 
Cited  in  Joliet  v.  Lc  Pla,  109  111.  App.  336,  on  duty  of  plaintiff  injured  by 
negligence  of  defendant  to  use  proper  care  in  selecting  doctors  or  surgeons. 

Cited  in  notes  in  50  A.  R.  603,  on  liability  of  one  causing  injury  for  increase 
thereof  by  unskilful  or  negligent  treatment  by  surgeon;  17  L.RJL  36,  on  effect 
ot  concurrence  of  physician's  negligence  in  injury  on  liability  of  defendant; 
49  L.R.A.  827,  on  effect  of  disobeying  orders  of  physician  on  remedy  of  injured 
person  against  one  who  injured  him. 
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25  AM.  REP.  451,  ERIE  R.  CO.  t,  WILCOX,  84  IIjL.  289. 
Ijiability  of  carrier  accepting  property  destined  beyond  his  line. 

Cited  in  Beard  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  79  Iowa,  527,  44  N.  W.  803; 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Jaggerman,  115  111.  407,  4  N.  E.  641,— 
holding  common  carrier  receiving  goods  to  carry,  marked  to  particular  place 
beyond  hid  own  line,  is  bound  to  transport  them  to  that  place;  Fortier  v.  Penn- 
aylvania  Co.  18  111.  App.  260;  Chicago  &  N.  W.  R.  Co.  v.  Simon,  160  111.  648,  43 
N.  E.  696, — ^holding  carrier's  receipt  for  goods  so  marked  is  to  be  construed 
as  prima  facie  contract  to  carry  and  deliver  at  point  marked;  Illinois  C.  R. 
Co.  V.  Jonte,  13  111.  App.  424,  holding  carrier  not  bound  to  assume  any  re- 
aponsibility  for  transportation  of  goods  beyond  terminal  points  reached  by 
his  own  conveyances;  Wabash  R.  Co.  v.  Harris,  55  111.  App.  159,  holding  im- 
plications of  contract  to  carry  through  from  marks  and  destination  may  be 
overcome  by  proof  of  special  agreement  limiting  liability  in  this  particular; 
Pennsylvania  Co.  v.  Canadian  P.  R.  Co.  107  111.  App.  386,  holding  where  * 
original  contract  is  for  through  transportation  all  subsequent  transfers  are 
made  and  received  pursuant  thereto;  Chicago  &  E.  I.  R.  Co.  v.  Vigo,  130  111.  App. 
373,  holding  acceptance  by  carrier  of  goods  billed  to  point  beyond  terminus 
of  his  own  line  constitutes,  prima  facie  a  contract  for  through  transpor- 
tation. 

Cited  in  reference  note  in  2  A.  S.  R.  325,  on  liability  of  connecting  carriers. 

Cited  in  notes  in  35  A.  R.  13;  36  A.  R.  762;  2  A.  S.  R.  62,  1  L.R«A.. 
703,— on  carrier's  liaiblity  for  loss  or  damage  on  connecting  lines;  72  A.  D. 
234,  on  effect  under  English  rule  of  carrier's  receiving  goods  consigned  to 
point  beyond  terminus;  42  A.  R.  667,  on  connecting  carrier's  liability  beyond 
its  line;  2  LJI.A.  102,  on  rights,  duties,  and  liabilities  of  carrier's  of  freight; 
21  L.  ed.  U.  S.  209,  on  liability  of  common  carrier  for  goods  to  be  transported 
beyond  termination  of  his  line;  31  L.R.A.(N.S.)  3,  6,  52,  78,  77,  on  liability  of 
connecting  carrier  for  loss  beyond  own  line. 

Distinguished  in  Chicago  v.  N.  W.  R.  Co.  v.  Church,  12  111.  App.  17,  holding 
prima  facie  case  of  through  carriage  resulting  from  reception  of  goods  marked 
"through"  may  be  explained  by  bill  of  lading. 

Disapproved    in   McCarthy   v.    Terre   Haute    &   I.   R.    Co.    9    Mo.   App.    159, 
holding  carrier  not  liable  in  absence  of  special     contract  for   losses     beyond 
his  own  line. 
Limitation  of  liability  as  to  cennecting  carrier's  acts. 

Cited  in  Gregg  v.  Illinois  C.  R.  Co.  147  111.  550,  37  A.  S.  R.  238,  35  N.  E. 
343,  on  right  of  initial  carrier  to  limit  by  contract,  his  liability  to  such  dam- 
ages as  occur  on  his  own  line;  McCam  v.  International  &  G.  N.  R.  Co. 
84  Tex.  352,  31  A.  S.  R.  51,  16  L.R.A.  39,  19  S.  W.  547;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  V.  Bryant,  36  Ind.  App.  340,  75  N.  E.  829,— holding  carrier  may 
contract  against  liability  for  loss  not  happening  on  his  own  line. 

Cited  in  note  in  72  A.  D.  231,  232,  on  power  of  carrier  to  limit  his  respon- 
sibility to  his  own  route. 
Contracts  limiting  common  law  liability  of  common  carrier. 

Cited  in  Boscowitz  v.  Adams  Exp.  Co.  93  111.  523,  34  A.  R.  191,  holding 
clause  in  receipt  limiting  carrier's  common  law  liability,  if  understandingly 
assented  to  by  owner  of  goods  shipped,  will  bind  him  as  effectually  as  though 
he  had  himself  signed  it;  Chicago,  B.  &  Q.  R.  Co.  v.  Hale,  2  111.  App.  150,  on 
right  to  limit  common  law  liability  of  common  carrier  by  contract;  Wabash, 
Am.    Rep.    Vol.    XVI.— 46. 
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St.  L.  &  P.  R.  Go.  y.  Black,  11  111.  App.  465,  sustaining  validity  of  stipulation 
by  carrier  that  claim  for  loss  be  presented  within  specified  time;  Chicago  tSb 
A.  R.  Co.  y.  Simms,  18  111.  App.  68,  holding  common  law  liability  of  carrier 
may  be  limited  by  agreement,  in  some  respects. 

Cited  in  reference  notes  in  30  A.  R.  543,  on  circumstances  discharging  carriers 
from  liability;  13  A.  S.  R.  783,  on  validity  of  contract  with  shipper  limiting 
carrier's  liability. 

Cited  in  notes  in  32  A.  D.  506,  as  to  when  notice  limiting  carrier's  liability 
is  efficient  without  assent  to  limit  such  liability;  9  L.R.A.  834,  on  contract  by 
freight  agent  for  freight  transportation;  5  E.  R.  C.  846,  on  right  of  carrier  to 
limit  his  liability  by  notice;  5  E.  R.  C.  348,  on  right  of  carrier  to  limit  his 
liability  by  contract. 

Rlffht  of  common  carrier  to  contract  against  his  own  negligence. 

Cited  in  Chicago,  R.  I.  A  P.  R.  Co.  v.  Witty,  32  Neb.  275,  29  A.  S.  R.  436,  49 
N.  W.  188;  Carr  y.  Schafer,  16  Colo.  48,  24  Pac  873,— holding  common  carrier 
cannot  contract  against  liability  for  his  own  n^ligence;  Chicago  &  N.  W.  R. 
Co.  v.  Chapman,  133  HI.  96,  23  A.  S.  R.  587,  8  L.R.A.  508,  24  N.  E.  417,  hold- 
ing  carrier  may,  by  express  contract,  limit  his  strict  common  law  liability 
but  not  his  liability  for  gross  negligence  or  wilful  misconduct  of  himself  or 
his  servants  or  employees;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Newlin,  74  HI. 
App.  638,  holding  common  carrier  cannot,  by  contract,  limit  its  liability  for 
injuries  resulting  from  its  own  "actual  negligence." 

Cited  in  notes  in  32  A.  D.  500,  on  restriction  on  power  of  common  carrier  to 
limit  its  liability;  4  E.  R.  C.  695,  on  right  of  carrier  to  exempt  himself  by 
contract  from  liability  for  negligence. 

25  AM.  REP.  457,  DAYTON  y.  RUTLAND,  84  TLL.  S79. 
Acceptance  of  dedication. 

Cited  in  note  in  27  A.  D.  565,  on  acceptance  of  dedication  from  user. 
Dnty  and  burden  of  repairing  dedicated  town  or  county  bridge. 

Cited  in  State  ex  rel.  Roundtree  v.  Gibson  County,  80  Ind.  478,  41  A.  R. 
821,  hololng  county  may  by  adoption  make  bridge  constructed  by  private  in- 
dividuals public  and  having  done  so,  becomes  bound  to  keep  it  in  repair. 

—  Joint  bridges. 

Cited  in  People  ex  rel.  Corey  v.  Highway  Comrs.  158  111.  197,  41  N.  E.  1105, 
holding  where  two  towns  jointly  build  bridge  under  joint  agreement,  burden  of 
repair  is  upon  both. 

S5  AM.  REP.  461,  PEOPIiE  y.  liA  SAIiliE  COUNTY,  84  Hili.  SOS. 
Mandamus  to  compel  public  officers  to  perform  public  duty. 

Cited  in  Trustees  of  Schools  v.  Kay,  8  111.  App.  30,  holding  it  will  not  lie  to 
compel  school  trustees  to  set  off  territory  from  one  district  to  another  when 
their  power  in  the  matter  is  discretionary. 

Cited  in  reference  notes  in  10  A.  D.  226,  on  mandamus  to  control  discretion; 
7  E.  R.  C.  462,  on  compelling  corporation  to  perform  its  obligation  by  man- 
damus. 

—  To  compel  proyiding  of  public  buildings  and  conveniences. 

Cited  in  State  ex  reL  MeClenny  y.  Baker  County,  22  Fla.  29,  holding  writ 
will  lis  to  compel  county  to  build  court  house,  or  jail  or  provide  offices  when 
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that  duty  is  imposed  on  it  by  law;  Mercer  County  v.  Wolff,  237  HI.  74,  86 
N.  E.  708,  to  point  that  duty  of  county  board  to  provide  jail  is  imperative, 
but  board  has  discretion  as  to  cost  and  location. 

Distinguished  in  Will  County  v.  People,  110  111.  511,  holding  it  will  lie  to 
compel  county  to  aid  town  to  build  bridge  when  such  duty  is  laid  cm  county 
by  mandatory  statute. 

25  AM.  REP.  466,  liANGSTON  ▼.  BATES,  84  TLL.  524. 

Specific  enforcement  of  parol  contract  for  lease  or  deed  executed  by 
promisee. 

Cited  in  Harman  v.  Harman,  17  C.  C.  A.  479,  34  U.  S.  App.  316,  70  Fed. 
894,  holding  agreement  resting  partly  in  parol  and  partly  in  writing  grant- 
ing right  to  hold  land  during  life  of  owner  upon  making  improvements  thereon 
and  paying  rent,  and  at  his  death  to  have  the  land  enforceable  where  obligees 
executed  same;  People's  Pure  Ice  Co.  v.  Trumbull,  17  C.  C.  A.  43,  34  U.  8. 
App.  293,  70  Fed.  166,  holding  parol  contract  for  five  year  lease  enforceable 
in  equity  where  lessee  entered  and  made  valuable  improvements;  Smith  v. 
Yocum,  110  111.  142;  Irwin  v.  Dyke,  114  111.  302,  1  N.  E.  913;  Fonts  v.  Roof, 
171  HI.  568,  50  N.  E.  653;  Gaines  v.  Kendall,  176  111.  228,  52  N.  E.  141;  Gancy 
V.  Flusky,  187  111.  606,  52  L.R«A.  277,  68  N.  E.  694;  White  v.  White,  231  DU 
298,  83  N.  E.  234;  Anderson  v.  Shockley,  82  Mo.  250;  Brothers  v.  Brothers, 
29  Colo.  69,  66  Pac.  901, — holding  proposed  grantee  of  land  in  parol  contract 
to  convey  entering  and  making  improvements  is  entitled  to  specific  perform- 
ance; Cloud  V.  Greaesley,  125  111.  313,  17  N.  E.  826,  holding  mere  doing  of 
some  work  and  furnishing  some  building  material  insufficient  to  take  contract 
out  of  statute  of  frauds;  Morrison  v.  Herrick,  130  111.  631,  22  N.  E.  537,  holding 
parol  contract  for  five  year  lease  enforceable  where  lessee  held  possession  under 
his  contract  and  made  improvements;  Hall  v.  Peoria  &  E.  R.  Co.  143  III.  168, 
32  N.  E.  698,  holding  case  taken  out  of  statute  of  frauds  by  payment  of  pur* 
chase  money,  possession  under  agreement  and  making  of  lasting  and  valuable 
improvements. 

Cited  in  reference  notes  in  51  A.  R.  37,  on  applicability  of  statute  of  frauds 
to  parol  gift  of  land  followed  by  possession;  39  A.  S.  R.  843,  on  specific  perfor- 
mance of  parol  contracts  to  convey  land. 

Cited  in  note  in  4  L.R.A.(N.S.)  411,  on  effect  of  defendant's  denial  of  parol 
contract  on  right  to  specific  performance. 

—  Promise  between  parent  and  child. 

Cited  in  McDowell  v.  Lucas,  97  111.  489,  holding  parol  gift  of  land  from 
father  to  son  enforceable  where  son  paid  purchase  money  by  labor,  took  possess- 
ion and  made  improvements;  Swales  v.  Jackson,  126  Ind.  282,  26  N.  E.  62, 
holding  same  and  that  such  contract  between  father  and  child  rests  upon 
sufficient  consideration. 

—  Certainty  as  to  terms  of  promise  and  proof  thereof. 

Cited  in  Barrett  v.  Geisinger,  148  111.  98,  35  N.  E.  364;  Shovers  v.  Warrick, 
152  m.  365,  38  N.  E.  792;  Worth  v.  Worth,  84  111.  442,— holding  parol  contract 
for  conveyance  will  not  be  decreed  unless  it  be  definite  and  certain  in  terms  and 
established  by  evidence  free  from  doubt  or  suspicion;  Irwin  v.  Wollpert,  28 
m.  App.  136,  holding  this  is  more  especially  so  when  such  claim  of  title  is 
very  old  one;  Koch  v.  National  Union  Bldg.  Asso.  137  111.  497,  27  N.  E.  630, 
holding  ccmtract   must  be  so  certain   and  unambiguous   in  its  terms   and  in 
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all  its  parts  that  court  can  require  doing  of  specific  thing  contracted  for;  Geer 
V.  Goudy,  174  111.  514,  51  N.  E.  623,  holding  mere  declarations  made  by  promisor 
or  donor  do  not  constitute  such  clear,  definite  and  unequivocal  testimony  ms 
will  established  parol  promise  to  convey;  Gaines  v.  Kendall,  176  111.  228,  52 
N.  £.  141,  holding  party  agreeing  to  convey  cannot  refuse  to  perform  because 
evidence  shows  slight  discrepancies  as  to  party  entitled  to  conveyance. 

S5  AM.  REP.  470,  PAIiBOSR  ▼.  LINCOLN,  5  NES.  IS 6. 
liUibllUy  of  employer  for  negligence  of  Independent  contractor. 

Cited  in  Chicago  City  R.  Co.  v.  Hennessy,  16  111.  App.  153,  holding  railway 
company  not  liable  for  negligent  use  of  contractor's  machinery  by  employees 
of  contractor  to  whom  it  had  let  contract  to  build  its  cable  line;  Hoff  v.  Shock- 
ley,  122  Iowa,  720,  101  A,  S.  R.  289,  64  L.R.A.  538,  98  N.  W.  573,  holding  owner 
of  premises  letting  contract  for  construction  of  building  thereon  not  liable  for 
negligence  of  contractor  in  leaving  pile  of  sand  in  street  unguarded. 

Cited  in  notes  in  51  A.  D.  205,  on  employer's  liability  for  contractor's  acts 
if  acts  authorized  necessarily  work  harm;  76  A.  S.  R.  403,  on  employer's  lia- 
bility' for  negligence  and  other  torts  of  independent  contractor  where  work 
necessarily  injures  third  persons;  76  A.  S.  R.  418,  on  liability  for  negligence 
of  independent  contractors  in  performing  work  for  cities;  14  L.R.A  832,  on  em- 
ployer's liability  for  injury  or  damage  occurring  as  direct  result  of  agreement 
with  independent  contractor;  65  L.R.A.  843,  on  employer's  liability  for  acts  of 
independent  contractor  in  erecting  building. 
—  Of  city  for  unsafety  of  streets  by  acts  of  contractor. 

Cited  in  Southwell  v.  Detroit,  74  Mich.  438,  42  N.  W.  118,  holding  sUtutory 
duty  of  city  to  keep  its  streets  in  repair  continues,  although  city  enters  into 
engagement  with  independent  contractor  to  grade  and  pave;  Lincoln  v.  Walker, 
18  Neb.  244,  20  N.  W.  113,  holding  city  liable  for  personal  injuries  sustained  by 
person  who  fell  into  excavation  extending  into  sidewalk  in  front  of  building  in 
process  of  construction;  Omaha  v.  Jensen,  35  Neb.  68,  37  A.  S.  R.  432,  52  N.  W. 
833,  holding  city  liable  for  negligence  of  contractor  in  leaving  sewer  excavation 
unguarded,  though  it  had  stipulated  with  contractor  for  placing  of  guards; 
Beatrice  v.  Reid,  41  Neb.  214,  59  N.  W.  770,  holding  city  cannot  devolve  duty 
of  keeping  its  streets  in  safe  condition  upon  its  contractors. 

Cited  in  notes  in  36  A.  R.  116;  27  A.  R.  649,— on  liability  of  municipality 
for  negligence  of  contractor. 

25  AM.  RBP.  475,  ROODE  t.  STATE,  5  NEB.  174. 
Forgery  of  writings  not  purporting  legal  obligation. 

Cited  in  special  approval  in  Brazil  v.  State,  117  Ga.  32,  43  S.  £.  460,  hold- 
ing, at  common  law  no  instrument  which  would  not,  if  genuine,  be  of  some 
"legal  efficacy"  was  subject-matter  of  forgery. 

Cited  in  Wilson  v.  State,  85  Miss.  687,  38  So.  46;  Territory  v.  Delana,  3  Okla. 
573,  41  Pac.  618;  Raymond  v.  People,  2  Colo.  App.  329,  30  Pac.  504, — ^holding 
void  instrument  is  not  subject  of  forgery;  King  v.  State,  43  Fla.  211,  31  So. 
254,  holding  instrument  forged  must  on  its  face,  were  it  genuine,  be  of  some 
apparent  legal  efficacy  for  injury  to  another;  Roush  v.  State,  34  Neb.  325,  51 
N.  W.  755,  holding  instrument  purporting  to  be  draft,  such  as  is  usually  drawn 
by  banks  upon  correspondents,  is  apparently  valid  for  purpose  for  which  exe- 
cuted; Davis  V.  State,  58  Neb.  465,  78  N.  W.  930,  holding  variance  exists  where 
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fact  which  is  subject  of  specific  inquiry  at  trial  and  which  is  elemental  in 
accusation  is  omitted  from  description  of  illegal  forger  and  uttered  instrument 
in  information. 

Cited  in  reference  note  in  30  A.  R.  782,  on  ultra  vires  certificate  ats  forgery. 

Cited  in  notes  in  22  A.  D.  315,  316,  on  instrument  having  no  legal  efficacy 
not  subject  of  forgery;  8  A.  S.  R.  469,  on  what  instruments  are  subject  to  for- 
gery; 24  L.R.A.  38,  on  forgery  of  instruments  void  on  their  face. 
Necessity  of  acknowledgment  of  deed  of  feme  covert. 

Cited  in  reference  note  in  25  A.  R.  639,  as  to  whether  indictment  is  sustaina- 
ble for  forging  married  woman's  deed  without  an  acknowledgment. 

Distinguished  in  Linton  v.  Cooper,  53  Neb.  400,  73  N.  W.  731,  holding  acknowl- 
edgment not  necessary  as  between  parties  thereto  except  to  bar  dower  or  con- 
vey homestead. 

25  AM.  REP.  478,  AULTMAN  ▼.  MAIiLORY,  5  N£B.  178. 
Rights  of  parties  and  third  persons  under  conditional  sales. 

Cited  in  McCormick  v.  Stevenson,  13  Neb.  70,  12  N.  W.  828,  holding  sale  and 
delivery  of  goods  on  condition  that  property  is  not  to  vest  in  purchaser  until 
payment  of  purchase  money  docs  not  pass  title  until  condition  is  performed; 
Peterson  v.  Tufts,  34  Neb.  8,  51  N.  W.  297,  holding  such  a  sale  is,  in  absence 
of  statutes,  valid  as  to  creditor  without  notice,  though  it  be  unrecorded;  Nor- 
ton V.  Pilger,  30  Neb.  860,  47  N.  W.  471,  on  validity  of  conditional  sale  as  to 
creditors  or  innocent  purchasers  of  vendee;  McClelland  v.  Scroggin,  35  Neb. 
536,  53  N.  W.  469,  holding  sale  upon  condition  reserving  title  in  vendor,  is  good 
as  against  creditors  and  purchasers  of  vendee  without  notice,  in  absence  of 
controlling  statute;  Henry  &  C.  Co.  v.  Fisherdick,  37  Neb.  207,  56  N.  W.  643. 
holding  conditional  sale  and  delivery  of  fixture  reserving  title  and  right  of 
possession  in  vendor  valid  as  between  parties  and  all  others  save  judgment 
creditors  and  purchasers  without  notice  of  vendee;  McCormick  Harvesting 
Mach.  Co.  V.  Callen,  48  Neb.  849,  67  N.  W.  863;  Campbell  Printing  Press  & 
Mfg.  Co.  V.  Dyer,  46  Neb.  830,  65  N.  W.  904,— holding  conditional  sale  valid 
as  against  mortgagee  of  conditional  vendee,  though  sale  was  unrecorded. 

Cited  in  reference  notes  in  1  A.  S.  R.  63,  on  rights  of  vendor  under  condi- 
tional sale  accompanied  by  delivery  of  possession  to  vendee;  2  A.  S.  R.  337, 
on  effect  of  sale  and  lelivery  of  goods  on  condition  that  title  is  not  to  rest  till 
security  is  given. 

Cited  in  notes  in  13  A.  D.  451,  on  effect  of  conditional  sale  of  goods  to  pass 
title;  25  A.  D.  615,  on  rights  of  purchaser  from  vendee  in  possession  before 
payment;  57  A.  R.  672,  on  conditional  sales  of  chattels;  32  L.R.A.  471,  on 
waiver  of  rights  under  conditional  sale  on  default  of  payment;  32  L.R.A.  462, 
on  right  of  vendor  by  conditional  sale  to  recover  from  purchaser  the  possession 
or  the  value  of  the  property  on  default. 

Distinguished  in  Richardson  Drug  Co.  v.  Teasdall,  52  Neb.  698,  72  N.  W. 
1028,  holding  default  of  vendee  in  his  promises  vests  vendor  with  right  to  re- 
take possession  of  property  conditionally  sold. 

25  AM.  REP.  479,  PALMER  v.  liARGENT,  5  NEB.  228. 
Alteration  of  negotiable  or  other  written  instrument. 

Cited  in  State  v.  Mitton,  37  Mont.  366,  127  A.  S.  R.  732,  96  Pac.  926,  hold- 
ing that  changing  of  writing  from  non-negotiable  instrument  into  negotiable 
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note  it  material  alteration;  Walton  Plow  Co.  v.  Campbell,  36  Neb.  178,  16 
LJR.A.  468,  52  N.  W.  883,  holding  unauthorixed  material  alteration  of  negotia- 
ble note  by  payee  nullifies  instrument,  even  in  hands  of  bona  fide  holder; 
Bothell  V.  Schweitzer,  84  Neb.  271,  133  A.  S.  R.  623,  22  L.RJl.(N.S.)  263,  120 
N.  W.  1129,  kidding  written  agreement  modifying  terms  of  accepted  bill  of 
exchange  and  securely  glued  thereto  is  part  thereof,  and  cannot  be  lawfully  de- 
tached without  consent. 

Cited  in  reference  note  in  26  A.  R.  260,  on  alteration  as  affecting  liability 
on  negotiable  instrument. 
Materiality  of  alterations. 

Cited  in  Brown  v.  Straw,  6  Neb.  536,  20  A.  R.  369,  holding  surety  discharged 
from  liability  on  note  by  alteration  in  date,  without  his  consent  after  he  had 
signed  it. 

Cited  in  reference  notes  in  1  A.  S.  R.  211,  on  what  is  a  material  alteration 
of  a  written  instrument;  77  A.  S.  R.  608,  on  immaterial  alteration  of  instru- 
ment. 

Cited  in  note  in  86  A.  S.  R.  102,  on  materiality  of  alteration  of  subject-matter, 
etc,  of  written  instrument. 

—  As  law  question. 

Cited  in  Oliver  v.  Hawley,  5  Neb.  489,  holding  question  whether  memorandum 
is  material  is  for  court,  not  jury,  and  that  mere  memorandum,  not  purporting 
to  be  portion  of  contract,  is  not  an  alteration;  Fisherdick  v.  Button,  44  Neb. 
122,  62  N.  W.  488,  holding  question  of  materiality  of  alteration  is  for  court. 

Cited  in  note  in  86  A.  S.  R.  127,  on  province  of  court  and  jury  as  to  unau- 
thorized alteration  of  instrument. 

—  Alterations  In  matter  of  additions  or  memoranda. 

Cited  in  Light  y.  Killinger,  16  Ind.  App.  102,  59  A.  S.  R.  813,  44  N.  E.  760, 
holding  note  not  materially  altered  where  holder  for  collection  wrote  in  blank 
SI  ace  with  lead  pencil,  as  memorandum,  name  of  bauk  where  payee  transacted 
business;  Kronskop  v.  Shontz,  51  Wis.  204,  87  A.  R.  817,  8  N.  W.  241,  holding 
where  note  bore  on  its  back  the  words:  "This  note  to  be  extended,  if  desired  by 
makers,"  addition  of  the  words  "on  payment  of  the  interest  as  expressed  until," 
— giving  date,  was  not  material  alteration;  Fuller  v.  Green,  64  Wia  159,  54  A. 
R.  600,  24  N.  W.  007,  holding  insertioD,  addition  or  erasure  of  words  in  writ- 
ten contract,  not  changing  its  legal  effect,  is  immaterial  alteration  and  does 
not  render  contract  void. 

Cited  in  notes  in  14  A.  D.  232,  234,  on  alteration  of  memorandum  constitut- 
ing part  of  bill  or  note;  85  LJtA..  466,  on  adding  interest  clause  as  change  affect- 
ing bona  fide  holdera 
Effect  of  Incorporation  of  conditions  In  same  writing  with  note. 

Cited  in  Mater  v.  American  Nat.  Bank,  8  Colo.  App.  325,  46  Pac.  221,  hold- 
ing maker  liable  on  paper  he  so  negligently  executes  as  to  permit  separation  of 
memorandum  varying,  altering,  or  completely  annulling  his  liability;  Davis  v. 
Henry,  13  Neb.  497,  14  N.  W.  523,  holding  note  severed  from  contract  qualifying 
its  terms  and  written  on  same  paper  is  invalid  in  hands  of  innocent  holders; 
Specht  V.  Beindorf,  56  Neb.  553,  42  L.R.A.  429,  76  N.  W.  1050,  holding  promises 
to  pay  note  if  elected  to  office  and  to  pay  attorney's  fee  in  ease  of  suit  to  collect 
aontained  in  same  writing  as  note  substantive  part  of  agreement. 
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25  AM.  KBP.  484,  DAVIS  Y.  FIRST  NAT.  BANK,   5  NEB.  242. 
Capacity  of  married  woman  to  contract. 

Cited  in  Hale  v.  Christy,  8  Neb.  204;  Barnum  v.  Young,  10  Neb.  309,  4  N.  W. 
1054,  Spats  V.  Martin,  46  Neb.  917,  65  N.  W.  1063;  Bums  v.  Cooper,  72  C.  C.  A. 
25,  140  Fed.  273, — holding  under  enabling  law,  contracts  of  married  women  are 
valid,  if  made  with  reference  to  and  upon  faith  and  credit  of  her  separate 
property;  Godfrey  v.  Megakan,  38  Neb.  748,  57  N.  W.  284,  holding  same  and 
that  she  must  have  intended  by  her  contracts  to  bind  her  separate  estate;  Greg- 
ory  V.  Hartley,  6  Neb.  366,  holding  wife  bound  by  her  contracts  in  relation  to 
her  own  property;  Spaun  v.  Mercer,  8  Neb.  357,  1  N.  W.  245,  holding  wife  not 
liable  for  debt  of  her  husband  for  which  she  did  not  specially  pledge  her  in- 
dividual property;  Smith  v.  Spaulding,  40  Neb.  330,  58  N.  W.  952,  on  contractual 
liability  of  married  women. 

Cited  in  note  in  55  A.  D.  600,  on  validity  of  personal  judgment  against  mar- 
ried woman  under  statute  allowing  her  to  sue  and  be  sued  as  feme  sole. 
—  To  become  bound  on  note  or  bill. 

Cited  in  Sidway  v.  Nichol,  62  Ark.  146,  34  S.  W.  529,  holding  promissory  note 
of  married  woman  given  for  money  borrowed  by  her  before  passage  of  enabling 
statutes  would  have  been  enforced  in  equity  against  her  separate  estate;  Eckman 
T.  Scott,  34  Neb.  817,  52  N.  W.  822,  holding  married  woman  not  bound  as  mrety 
upon  promissory  note  unless  contract  was  in  reference  to  her  separate  business 
or  estate  and  it  appears  she  intended  to  bind  such  estate;  Briggs  v.  First  Nat. 
Bank,  41  Neb.  17,  59  N.  W.  351,  holding  wife  liable  as  surety  upon  note  of  her 
husband  whereby  she  pledged  her  separate  estate;  State  Sav.  Bank  v.  Scott,  10 
Neb.  83,  4  N.  W.  314,  holding  wife's  contract  as  surety  upon  her  husband's  note 
invalid  where  not  made  upon  faith  and  credit  of  her  separate  estate,  or  with 
reference  to  same;  Grand  Island  Bkg.  Co.  v.  Wright,  53  Neb.  574,  74  N.  W. 
82,  holding  where  proceeds  of  foreclosure  sale  under  mortgage  securing  joint  note 
of  husband  and  wife  are  insufficient  to  satisfy  mortgage,  wife  is  not  liable  to  de- 
ficiency judgment. 

Cited  in  reference  note  in  2  A.  S.  R.  320,  on  note  of  married  wcmian. 
Validity  of  gift  of  personalty  from  husband  to  wife. 

Cited  in  Dayton  Spice  Mills  Co.  v.  Sloan,  49  Neb.  622,  68  N.  W.  1040,  hold- 
ing gi^t  valid  notwithstanding  married  women's  act. 

25  AM.  KBP.  487,  CHENEY  v.  WHITE,  5  NEB.  361. 

Receipt  by  loan  agent  of  bonus  in  excess  of  lawful  rate  of  interest. 

Cited  in  France  v.  Munro,  138  Iowa,  1,  19  L.R.A.(N.S.)  391,  115  N.  W.  577, 
holding  that  exaction  of  excessive  rate  of  interest  by  agent  is  usury;  Payne  v. 
Newcombe,  100  111.  611,  39  A.  R.  69,  holding  transaction  usurious  where  agent 
takes  bonus  with  knowledge  and  consent  of  principal;  Courtnay  v.  Price,  12 
Neb.  188,  10  N.  W.  698;  Cheney  v.  Eberhardt,  8  Neb.  423,  1  N.  W.  197,— holding 
exaction  by  loan  agent  of  interest  upon  loan  in  excess  of  legal  rate,  whether 
direct  or  indirect,  renders  transaction  usurious;  Olmsted  v.  New  England  Mortpr. 
Secur.  Co.  11  Neb.  487,  9  N.  W.  650,  holding  lender  whose  agent,  rendered  trans- 
action usurious,  entitled  only  to  principal  without  interest  and  liable  for  costs; 
New  England  Mortg.  Secur.  Co.  v.  Hendrickaon,  13  Neb.  157,  12  N.  W.  916,  hold- 
ing where  loan  agent  contracts  for  bonus  or  commissions  from  borrower  in  ex- 
of  lawful  interest,  contract  is  tainted  with  usury. 
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Cited  in  reference  note  in  29  A.  R.  75,  on  effect  of  usury  by  agent  intrusted 
with  loan. 

Cited  in  notes  in  46  A.  S.  R.  199,  on  usury  in  commissions  paid  to  general 
agent  or  agent  not  compensated  by  lender;  19  LJEl.A.(N.S.)  396,  on  commis- 
sions charged  borrowed  by  lender's  agent  as  usury. 

Disapproved  in  Vahlberg  v.  Keaton,  51  Ark.  534,  14  A.  S.  R.  73,  4  L.RJL 
462,  11  S.  W.  878,  holding  if  agent  receives  bonus  in  excess  of  highest  lawful 
interest  from  borrower,  without  knowledge  of  lender,  transaction  is  not  usuri- 
ous. 
Mortgage  or  conveyance  of  homestea'd  lands  before  patent  Issues. 

Cited  in  Gilkerson-Sloss  Co.  v.  Forbes,  54  Ark.  148,  26  A.  S.  R.  29,  15  S.  W. 
191;  Lewis  v.  Wetherell,  36  Minn.  386,  1  A.  8.  R.  674,  31  N.  W.  356;  Boggan  v. 
Reid,  1  Wash.  514,  20  Pac.  425;  Smart  v.  Kennedy,  123  Ala,  627,  26  So.  198,— 
holding  mortgage  upon  government  homestead,  given  after  issuance  of  final 
certificate  but  before  reception  of  patent,  is  efficacious;  Howard  v.  Reckling,  31 
Or.  161,  49  Pac.  961,  holding  same  where  mortgage  is  to  secure  debt  contracted 
at  time  or  theretofore  existing;  Jones  v.  Yoakam^  5  Neb.  265,  holding  mort- 
gage valid  where  made  on  same  day  as  final  proofs;  Gregory  v.  Kenyon,  34  Neb. 
640,  52  N.  W.  685,  holding  title  to  land  acquired  by  grantor  by  patent  after  con- 
veyance by  him  made  subsequent  to  issue  of  final  receiver's  receipt  inures  to 
benefit  of  grantee;  Marley  v.  Sturkert,  62  Neb.  163,  89  A.  S.  R.  749,  86  N.  W. 
1056,  holding  mortgage  executed  by  homestead  entryman  upon  his  land  before 
making  final  proof,  ineffectual  to  constitute  lien,  as  against  those  fulfilling  re- 
quirements of  public  land,  laws  as  to  his  entry  after  his  death,  and  obtaining 
patent;  Spiess  v.  Neuberg,  71  Wis.  279,  5  A.  8.  R.  211,  37  N.  W.  417,  holding 
right  of  occupant  of  homestead  lands  to  mortgage  same  before  issuance  of  pat- 
ent not  within  prohibition  of  Federal  statutes. 

Cited  in  notes  in  4  A.  S.  R.  704;  6  L.R.A.(N.S.)  935,—  on  validity  of  mort- 
gage upon  public  lands  executed  by  claimant  under  the  homestead  acts  prior  to 
patent  or  final  proof. 
Status  of  entryman  residing  upon  homestead  over  five  years. 

Cited  in  Axtell  v.  Warden,  7  Neb.  182,  holding  entryman  of  homestead  lands 
residing  upon  and  cultivating  same  over  Aye  years,  and  complying  with  law 
in  all  respects,  becomes  real  owner. 

25  AM.  REP.  488,  THRALL  v.  OMAHA  HOTEL  CO.  5  NEB.  295. 
Equitable  right  of  set-off. 

Cited  in  Wilbur  v.  Jeep,  37  Neb.  604,  56  N.  W.  198;  Richardson  v.  Doty,  44 
Neb.  73,  62  N.  W.  254;  Commercial  State  Bank  v.  Ketchum,  1  Neb.  (Unof.) 
454,  96  N.  W.  614, — holding  insolvency  of  party  against  whom  set-off  is  sought 
is  sufficient  ground  for  equity  to  allow  it;  Tootle- Weakley  Millinery  Co.  v. 
Billingsley,  74  Neb.  531,  106  N.  W.  85,  holding  suits  to  set  off  judgments  of  one 
court  against  judgments  of  another  equitable  in  nature;  Stone  v.  Snell,  86  Neb. 
581,  125  N.  W.  1108,  holding  that  court  of  equity  may  allow  set-off  of  claim 
against   judgment  upon   groiind   of   insolvency   of   judgment   creditor. 

Distinguished  in  Stenberg  v.  State,  48  Neb.  299,  67  N.   W.   190,  holding  de- 
mand in  nature  of  set-off  not  allowable  under  statute   after  judgment,  where 
suit  is  strictly  law  action. 
Estoppel  to  deny  landlord's  title. 

Cited  in  Lousman  v.  Drahos,  10  Neb.  172,  35  A.  R.  468,  4  N.  W.  956,  holding 
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tenant  owes  fealty  tu  landlord  and  purchase  of  premises  by  tenant,  without 
yielding  possession  and  without  notice  to  lessor,  is  presumed  to  be  made  to  pro* 
tect  possession  of  lessor;  Schields  v.  Horbach,  49  Neb.  262,  68  N.  W.  524,  hold- 
ing simple  holding  over  after  expiration  of  lease  by  tenant,  without  more,  will 
not  have  effect  of  making  him  hold  adversely  to  landlord;  Perkins  v.  Potts,  52 
Neb.  110,  71  N.  W.  1017,  holding  tenant  cannot  by  surrendering  possession  to 
adverse  party,  deprive  landlord  of  right  to  possession  of  leased  premises;  Ross 
v.  McManigal,  61  Neb.  90,  84  N.  W.  610,  holding  presumption  that  tenant  hold- 
ing over  holds  in  character  of  tenant  not  rebuttable  by  evidence  of  secret  pur- 
pose of  tenant  to  hold  adversely;  Card  v.  Deans,  84  Neb.  4,  120  N.  W.  440,  to 
the  point  that  tenant  will  not  be  permitted  to  set  up  against  landlord  superior 
title,  unless  done  to  protect  possession  under  lease. 

Cited  in  notes  in  40  A.  D.  335,  on  recoupment  in  actions  between  landlord  and 
tenant;  89  A.  S.  R.  83,  on  acquisition  of  landlord's  title  by  tenant;  53  L.R.A. 
936,  on  right  of  tenant  to  acquire  title  not  inconsistent  with  landlord's  title  at 
commencement  of  tenancy;  15  E.  R.  C.  305,  on  estoppel  of  tenant  to  deny  land- 
lord's title  where  he  holds  possession  under  lease;  15  E.  R.  C.  306,  on  right  of 
tenant  to  purchase  landlord's  land  on  sale  against  latter. 

25  AM.  REP.  491,  MAYBERRY  v.  IVILLOUGHBY,  5  NEB.  868. 
Theory  of  statute  of  limitations. 

Cited  in  Chapman  v.  Kimball,  7  Neb.  399,  holding  statute  is  not  to  be  con- 
strued as  raising  presumption  of  payment  but  its  operation  is  intended  to  be 
that  of  statute  of  repose;  Gatling  v.  Lane,  17  Neb.  80,  22  N.  W.  453,  holding 
statute  is  one  of  repose  available  against  enforcement  of  stale  demands. 
Ranning  of  statute  as  to  codebtors  in^here  one  makes  part  payment. 

Cited  in  Grovenor  v.  Signor,  10  N.  D.  503,  88  N.  W.  278;  Cowhick  v.  Shingle, 
5  Wyo.  87,  63  A.  S.  R.  17,  25  L.R.A.  608,  37  Pac.  689;  Kallenbach  v.  Dickinson, 
100  111.  424,  39  A.  R.  47, — ^holding  partial  payment  by  one  joint  debtor  will  not 
prevent  running  of  statute  in  favor  of  codebtors;  Omaha  Sav.  Bank  v.  Simeral, 
61  Neb.  741,  86  N.  W.  470,  holding  statute  not  tolled  as  to  surety  by  payments 
made  on  note  by  principal,  without  surety's  knowledge  or  consent;  Stubblefield 
v.  McAuliff,  20  Wash.  442,  55  Pac.  637,  holding  payments  by  husband  on  his 
note  secured  by  joint  mortgage  of  himself  and  wife  will  not  prevent  running 
of  statute  as  to  wife. 

Cited  in  reference  notes  in  26  A.  R.  709,  on  effect  of  partner's  promise  after 
dissolution  as  preventing  operation  of  statute  of  limitations;  28  A.  R.  514,  on 
payment  of  note  by  one  partner,  taking  same  out  of  statute  of  limitations  as 
to  others;  39  A.  R.  418,  on  effect  of  payment  of  interest  by  one  of  joint  makers 
of  promissory  note  on  statute  of  limitations;  58  A.  R.  749,  on  effect  of  promise 
or  payment  by  partner  after  dissolution  as  reviving  debt  barred  by  statute  of 
limitations. 

Cited  in  notes  in  40  A.  S.  R.  566,  on  acknowledgments  and  new  promises  by 
partner  after  dissolution  in  connection  with  the  statute  of  limitations;  65  A.  S. 
R.  689,  on  payment  or  acknowledgment  by  one  joint  debtor  before  statute  of 
limitations  has  run;  15  L.R.A.  659,  on  power  of  partner  after  dissolution  to 
interrupt  statute  of  limitations  as  to  firm  debt. 
Tolling  of  statute  by  part  payment  of  debt. 

Cited  in  Sornberger  v.  Lee,  14  Neb.  193,  45  A.  R.  106,  15  N.  W.  345,  holding 
running  of  statute  interrupted  by  part  payment  alone. 
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Power  of  one  partner  to  bind  copartners. 

Cited  in  Norton  v.  Thatcher,  8  Neb.  186,  holding  acta  or  ccmtraett  of  one 
partner  with  reference  to  partnership  business  are  deemed  acts  and  oontracts 
of  alL 

25  AM.  REP.  497,  W£HN  v.  GAGE  OOUNTT,  5  NEB.  494. 
lilabillty  of  municipal  or  publlo  quasi  corporation  to  cItU  action  for 
tort. 

Cited  in  Madden  v.  Lancaster  County,  12  a  C.  A.  561,  27  U.  S.  App.  528,  63 
Fed.  188,  holding  counties  in  Nebraska  not  liable  for  care  of  public  highways 
and  bridges  in  absence  of  statute;  Hite  v.  Whitley  County  Ct  91  Ky.  168,  11 
L.R.A.  122,  15  S.  W.  67,  holding  no  action  maintainable  against  county  court  as 
such,  or  a  county  for  injury  arising  from  mere  neglect,  or  even  positive  act, 
in  absence  of  statute  authorising  it;  Stocker  v.  Nemaha  County,  4  Neb.  (Unof.) 
230,  93  N.  W.  721,  on  liability  of  county  for  torts;  Woods  v.  Colfax  County,  10 
Neb.  552,  7  N.  W.  269,  holding  damages  not  recoverable  from  county  for  injury 
due  to  breaking  down  of  bridge;  Hopper  v.  Douglas  County,  75  Neb.  329,  106 
N.  W.  330,  holding  county  not  liable  for  negligence  of  its  officers  in  absence  of 
statute. 

Cited  in  notes  in  68  A.  D.  295,  on  liability  of  counties  for  torts;  68  A.  D.  295, 
<m  liability  of  counties  for  acts  or  negligence  of  officers. 

Distinguished  in  Douglas  County  v.  Taylor,  50  Neb.  535,  70  N.  W.  27,  holding 
county  liable  to  party  whose  property  it  takes  or  damages  for  public  use;  Ayres 
T.  Thurston  County,  63  Neb.  96,  88  N.  W.  178,  holding  county  liable  to  action 
upon  its  warrants. 

—  In  respect  to  Jails  or  condition  thereof. 

Cited  in  La  Clef  v.  Concordia,  41  Kan.  323,  13  A.  8.  R.  285,  21  Pac  272,  hold- 
ing city  not  liable  for  damages  sustained  by  reason  of  commitment  to  city  pris- 
on; Downing  v.  Mason  County,  87  Ky.  208,  12  A.  S.  R.  473,  8  S.  W.  264,  hold- 
ing county  not  liable  for  damage  to  property  caused  by  flooding  it  during  erec- 
tion of  county  jail;  Webster  v.  Hillsdale  County,  99  Mich.  259,  58  N.  W.  317, 
holding  county  not  liable  for  injury  due  to  confinement  in  county  jail;  Dunkin 
V.  Blust,  83  Neb.  80,  119  N.  W.  8,  to  point  that  village  jail  is  not  nuisance  per  se. 

Cited  in  reference  note  in  13  A.  8.  R.  287,  on  liability  of  county  for  jails  neg- 
ligently kept. 

Cited  in  notes  in  39  L.RJk.  64,  70,  on  liability  of  county  for  injuries  to  real 
property  by  buildings;  12  E.  R.  C.  716,  on  duty  to  repair  streets  and  bridges. 

S5  AM.  REP.  500,  UNDERWOOD  v.  FRENCH,  •  OR.  66. 
Res  ad  Judicata. 

Cited  in  Slater  v.  Skirving,  51  Neb.  108,  66  A.  8.  R.  444,  70  N.  W.  493,  hold- 
ing judgmoit  conclusive  as  to  all  of  several  facts  any  of  which  would  have  called 
for  different  result;  Glenn  v.  8avage,  14  Or.  567,  13  Pac.  442,  holding  fact  in  issue 
by  pleadings  is  bar. 

—  Parol  evidence  as  to  issues  covered  by  Judgment. 

Cited  in  Freeman  v.  McAninch,  87  Tex.  132,  47  A.  S.  R.  79,  27  8.  W.  97 ;  Bar- 
rett V.  Failing,  8  Or.  152, — rejecting  parol  evidence  that  an  issue  joined  was  not 
tried;  Peay  v.  Salt  Lake  City,  11  Utah,  331,  40  Pac.  206,  holding  judgment  er- 
roneous because  variant  from  issues  pleaded  and  hence  appearing  as  res  adjudl- 
cata  not  explainable  by  parol. 
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—  Testimony  of  Jarors. 

Cited  in  Oster  v.  Broe,  161  Ind.  113,  64  N.  E.  918,  rejecting  testimony  of  ju- 
rors as  to  what  they  considered  and  included  in  verdict. 

25  AM.  REP.  504,  FARIiETT  v.  PARKBIR,  6  OR.  105. 
Insane  person's  deed. 

Cited  in  Dougherty  v.  Powe,  127  Ala.  577,  30  So.  524;  German  Sav.  &  L. 
Soc  y.  De  Lashmutt,  67  Fed.  399, — ^holding  deed  absolutely  void  even  as  to 
bona  fide  purchasers;  Bowman  v.  Wade,  54  Or.  347,  103  Pac.  72,  holding 
mortgage  by  grantor  non  compos  mentis,  without  consideration  is  void. 

Cited  in  notes  in  19  L.R.A.  489,  on  validity  of  a  deed  made  by  an  insane 
person;  19  L.RA..(N.S.)  464,  as  to  whether  deed  of  real  property  executed 
by  an  incompetent  not  judicially  declared  such  may  be  avoided  in  action  at 
law;  6  £.  R.  C.  76,  on  validity  of  contract  between  lunatic  and  one  without 
knowledge  of  his  insanity;  16  E.  R.  C.  739,  740,  on  avoidance  of  contract  of 
alleged  insane  person. 

Disapproved   in   French   Lumbering  Co.  v.   Theriault,   107    Wis.   627,   81   A. 
S.   R.   856,   51   L.RJL   910,   83   N.    W.   927,   holding  insane   person's   deed  If 
voidable. 
Insanity  of  grantor  as  defense  In  ejectment. 

Cited  in  Elder  v.  Schumacher,  18  Colo.  433,  33  Pac.  175,  holding  incom- 
petency of  plaintiffs  grantor  is  defense  to  a  possessory  action  for  land. 

Cited  in  reference  note  in  13  A.  D.  222,  on  nature  and  sufficiency  of  fraud 
to  avoid  deed  at  law. 
Non  expert  opinion  evidence  as  to  sanity. 

Cited  in  State  v.  Fiester,  32  Or.  254,  50  Pac.  561,  holding  sheriff  who  had 
had  person  in  custody  for  four  months  might  testify  as  to  his  sanity. 

Cited  in  notes  in  38  L.R.A.  730,  on  necessity  of  acquaintance  to  giving  of 
nonexpert  opinions   as   to   sanity  or   insanity;    38   L.R.A.    734,   on   facts   and 
reasons  as  basis  of  nonexpert  opinions  as  to  sanity  or  insanity. 
Jurisdiction  of  oonrt  of  probate. 

Cited  in  Re  Mills,  40  Or.  424,  67  Pac.  107,  on  the  county  court's  having 
general  jurisdiction  as  to  probate  matters;  Rutenic  v.  Hami^er,  40  Or.  444, 
67  Pac.  196,  holding  court  of  probate  had  general  jurisdiction  in  probate  mat- 
ters and  decree  was  attended  with  corresponding  presumption. 

25  AM.  REP.  506,  LUSE  v.  ISTHMUS  TRANSIT  R.  GO.  6  OR.  125. 
Power  of  corporate  officers  as  to  mortgages. 

Cited  in  Hadden  v.  Linville,  86  Md.  210,  38  Atl.  37,  holding  president  can- 
not make  preferential  transfer  on  eve  of  insolvency;  Crawford  v.  Albany  Ice 
Co.  36  Or.  535,  60  Pac.  14;  Brown  v.  Farmers'  Supply  Co.  23  Or.  541,  32 
Pac.  548, — holding  officers  have  no  implied  authority  to  place  lien  or  charge 
on  corporate  property;  Currie  v.  Bowman,  25  Or.  364,  35  Pac.  848,  holding 
same  but  that  the  act  had  been  validated  by  ratification. 

Cited  in  notes  in  23  A.  D.  744,  as  to  when  authority  to  affix  corporate  seal 
does  not  exist;  50  A.  S.  R.  156,  on  effect  of  corporate  seal;.  14  L.R.A. 
359,  on  powers  of  corporate  president  and  yice  president  as  to  mortgages. 

Occasion  for  special  findings. 

Cited*  in  Jenning3  v.  Frazier,  46  Or.  470,  80  Pac.  1011;  Moody  v.  Richards,  29 
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Or.  282,  45  Pac.  777, — holding  findings  unnecessary  as  to  admitted  facts; 
Wheeler  v.  Burckhardt,  34  Or.  504,  56  Pac.  644,  holding  striking  out  answer 
eliminated  issues  and  made  findings  needless;  Reade  v.  Pacific  Supply  Asso. 
40  Or.  60,  66  Pac.  443,  holding  findings  needless  as  to  issue  not  made;  Miller 
V.  Head  Camp,  45  Or.  192,  77  Pac.  83,  holding  admissions  equivalent  Vu  findings. 
Presumption  on  appeal. 

Cited  in  Wheeler  v.  Burckhardt,  34  Or.  504,  56  Pac.  644,  holding  findings 
presumably  correct  where  evidence  is  not  brought  up. 

25  AM.  REP.  510,  PHILOBiATH  COUEiEGE  y.  HARTLESS,  •  OR.  158. 
Validity  of  subscriptions. 

Cited  in  Rogers  v.  Galloway  Female  College,  64  Ark.  627,  39  L.R.A.  636, 
44  8.  W.  454,  upholding  subscription  in  consideration  of  location  of  college; 
Doherty  v.  Arkansas,  &  O.  R.  Co.  5  Ind.  Terr.  537,  82  S.  W.  899,  holding 
same  as  to  subscription  for  railroad  located  in  pursuance. 

Cited  in  reference  notes  in  8  A.  S.  R.  771,  on  erection  of  church  building 
as  consideration  authorinng  recovery  on  subscription;  60  A.  8.  R.  731,  on 
validity  of  subscription. 

Cited  in  note  in  11  E.  R.  0.  233,  on  admissibility  of  parol  evidence  to 
show  that  no  expenditure  has  been  incurred  on  the  faith  of  a  voluntary 
written  subscription  or  the  contrary. 

S5  AM.  REP.  518,  RUGH  y.  OTTENHEIMER,  6  OR.  281. 
Rights  of  married  women  In  property. 

Cited  in  Stubblefield  v.  Menzies,  11  Fed.  268,  holding  land  taken  in  right 
of  her  inheritance  was  exempt  from  husband's  debts;  Besser  v.  Joyce,  9  Or. 
310,  holding  husband  has  no  life  estate  in  wife's  lands;  Velten  v.  Carmack, 
23  Or.  282,  20  L.R.A.  101,  31  Pac.  658,  on  constitutional  enlargement  of 
rights  of  married  women  in  property. 
—  Constitutional  protection  of  vested  rights. 

Cited  in  Hitz  v.  National  Metropolitan  Bank,  111  U.  S.  722,  28  L.  ed.  577, 
4  Sup.  Ct.  Rep.  613,  holding  act  exempting  wife's  estate  from  husband's  debts 
valid  though  retroactive. 

Cited  in  reference  note  in  3  A.  S.  R.  123,  on  acts  impairing  obligation  of 
contracts. 

Cited  in  notes  in  84  A.  S.  R.  439,  as  to  when  property  rights  arising  out 
of  marital  relations  are  vested;  19  L.RJl.  258,  on  power  of  legislature  to 
change  or  destroy  estates  by  courtesy. 

Disapproved   in   National  Metropolitan   Bank  v.  Hitz,   1  Mackey,   111;    Rose 
V.  Rose,  104  Ky.  48,  84  A.  S.  R.  430,  41   L.R.A.  353,  46  S.  W.  524,— holding 
marital  estate  of  husband  cannot  be  divested  retroactively. 
Status  of  married  women. 

Cit^   in   Eikenbury  v.  Eikenbury,  33   Ind.  App.   69,   70  N.   E.   837,  on   the 
public   concern   in    the   status   of   marriage. 
Ck>n8tltutlonal  Interpretation. 

Cited  in  Acme  Dairy  Co.  v.  Astoria,  49  Or.  520,  90  Pac.  153,  holding  con- 
stitution is  construable  in  all  its  words  according  to  intent  of  fraroers. 
Pleading  defenses. 

Cited  in  Duff  v.  Wellamette  Steel  Works,  45  Or.  479,  78  Pac.  363,  heading 
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fellow  servant's  negligence  must  be  pleaded;   Springer  v.  Jenkins,  47  Or.  502, 
84  Pac.  479,  holding  mitigation  of  damages  must  be  specially  pleaded. 
—  E^stoppel. 

Cited  in  Bruce  v.  Phoenix  Ins.  Co.  24  Or.  486,  34  Pac.  16;  First  Nat. 
Bank  v.  McDonald,  42  Or.  267,  70  Pac.  901, — holding  estoppel  in  pais  must 
be  pleaded  if  opportunity  existed;  Bays  v.  Trulson,  25  Or.  109,  36  Pac.  26, 
on  same  point. 

Cited  in  note  in  27  A.  S.  R.  344,  on  necessity  of  pleading  estoppel. 

95  AM.  REP.  518,  MOORE  v.  MIIiliER,  6  OR.  254. 
Parol  transfer  of  negotiable  paper. 

Cited  in  First  Nat.  Bank  v.  Moore,  70  C.  C.  A.  89,  137  Fed.  506,  holding 
parol  transfer  good  in  Iowa  and  suable  by  transferree;  Spinning  v.  Sullivan, 
48  Mich.  5,  11  N.  W.  758,  holding  that  note  by  assignment  is  subject  to  equities 
«oeval  with  its  inception;  First  Nat.  Bank  v.  McCullough,  50  Or.  608,  126  A. 
8.  R.  758,  17  L.R.A.(N.S.)  1103,  93  Pac.  366,  holding  that  under  sUtute  bank 
may  sue  in  own  name  on  note  to  it  without  indorsement. 

Cited  in  reference  notes  in  33  A.  S.  R.  372,  on  transfer  of  negotiable  instru- 
ment by  delivery;  1  A.  S.  R.  806,  on  title  of  purchaser  of  unindorsed  note; 
'69  A.  S.  R.  907,  on  special  indorsement  of  negotiable  instruments. 

Cited  in  note  in  4  E.  R.  C.  337,  on  rights  of  holder  of  negotiable  paper 
transferred  without  indorsement. 

25  AM.  REP.  522,  MIIiES  Y.  MILES,  6  OR.  266. 
Effect  of  deed  subject  to  mortgage. 

Cited  in  Walker  v.  Goldsmith,  7  Or.  161,  holding  sale  subject  to  mortgage 
"Without  an  assumption  thereof  does  not  make  grantee  liable. 

25  AM.  REP.  524,  MOORE  y.  FULLER,  6  OR.  272. 
Conclnslveness    of    certificate    of    acknowledgment. 

Cited  in  Grider  v.  American  Freehold  Land  Mortg.  Co.  99  Ala.  281,  42  A. 
"S.  R.  58,  12  So.  775,  holding  certificate  conclusive  generally  but  impeachable 
when  party  did  not  at  all  appear  before  officer;  Holland  v.  Rea,  43  Mich.  218, 
12  N.  W.  167,  holding  it  precludes  question  whether  wife  or  agent  by  her 
direction  affixed  her  signature;  Council  Bluffs  Sav.  Bank  v.  Smith,  59  Neb. 
•90,  80  A.  S.  R.  669,  80  N.  W.  270,  holding  certificate  not  impeachable  for 
mere  irregularity;  Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  E.  932,  holding? 
certificate  conclusive  except  for  fraud  or  duress  imputable  to  purchaser  or 
party. 

Cited  in  note  in  54  A.  S.  R.  155,  on  effect  of  appearance  before  officer  on 
-conclusiveness  of  certificates  of  acknowledgment  of  deeds. 
Ability  of  wife  to  become  bound  for  husband's  debt. 

Cited  in  Cross  v.  Allen,  141  U.  S.  528,  36  L.  ed.  843,  12  Sup.  Ct.  Rep.  67; 
holding  under  law  of  Oregon  she  might  bind  separate  estate  for  his  debt; 
•Cartan  v.  David,  18  Nev.  310,  4  Pac.  61,  holding  she  could  charge  her  estate 
by  indorsing  note  secured  by  mortgage  thereon;  Gray  v.  Holland,  9  Or.  512, 
holding  wife  may  mortgage  her  property  for  husband's  debts  but  in  so  doing 
is  a  surety;  First  Nat.  Bank  v.  Leonard,  36  Or.  390,  59  Pac.  873,  holding 
under  statutes  she  may  jointly  bind  herself  for  his  mortgage  debt  and  be 
•subject  to   personal  decree. 
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Considermtlon  for  mortgage. 

Cited  in  Evans  v.  Pence,  78  Ind.  439,  holding  existing  debt  suffices  betwesa 
mortgagor  and  mortgagee. 

Cited  in  reference  note  in  29  A.  S.  R.  483,  on  validity  of  chattel  mortgage 
to  secure  pre-existing  debt. 

Cited  in  note  in  67  A.  S.  R.  525,  on  sufficiency  of  consideration  for  mort- 
gage- 

S5  AM.  KEF.  5S7,  PUTNAM  T.  DOUGIiAS  COUNTY,  6  OR.  S28. 

Followed   without  discussion   in   Terwilliger  v.   Multnomah   County,   6   Or. 
295. 
Mode  of  ascertaining  damages  to  land  taken  for  road. 

Cited  in  Re  Sage,  54  Or.  587,  104  Pac.  428,  to  point  that  injury  to  land  in 
consequence  of  having  farm  divided  by  fenced  road  should  be  considered  in  esti- 
mating damage  from  opening  road. 

Cited  in  notes  in  45  A.  D.  532,  as  to  how  far  benefits  may  be  considered 
as  oflfsets  under  eminent  domain  acts;  85  A.  S.  R.  307,  on  matters  causing  in- 
convenience in  use  of  land  as  element  of  damages  in  eminent  domain  pro- 
ceeding; 9  L.R.A.(N.S.)  819,  on  necessity  of  paying  in  full  for  land  tak^i  in 
eminent  domain  proceedings  and  allowing  special  benefits  only  to  be  set  off 
against  damages  to  remainder;  42  L.  ed.  U.  S.  273,  on  compensation  for  laying 
out  highway. 

95  AM.  REP.  5S1,  MHjARKBT  y.  FOSTER,  6  OR.  S78. 
Private  action  for  public  nuisance. 

Cited  in  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  290, 
13  L.R.A.  826,  21  Atl.  1090,  on  incapacity  of  private  suitor  to  abate  public 
nuisance,  and  also  citing  annotation  on  same  point;  Anderson  v.  Doty,  33 
Hun,  160,  holding  mere  difficulty  in  renting  premises  because  of  defendant's 
bawdy  house  near  by  was  not  actionable,  also  citing  annotation  on  this  point. 

Cited  in  reference  notes  in  31  A.  S.  R.  439,  on  public  and  private  nuisances; 
33  A.  S.  R.  863,  on  landlord's  liability  for  defective  condition  of  premises. 

Cited   in   notes   in   31    A.   D.    132,    134,    135,   on   private   action    for    public 
nuisance;  48  A.  R.  277,  on  private  right  to  restrain  public  nuisance. 
Private  action  for  obstruction  of  road  or  public  way. 

Cited  in  Demopolis  v.  Webb,  87  Ala.  659,  6  So.  408,  on  private  remedy  for 
obstruction;  Jones  v.  Bright,  140  Ala.  268,  37  So.  79,  holding  cutting  off 
access  of  plaintiff  to  county  seat  and  places  of  business  is  specially  action- 
able; Strieker  v.  HilHs,  17  Idaho,  646,  106  Pac.  1128,  holding  that  individual 
suffering  special  injury  by  reason  of  obstruction  of  highway  may  recover; 
Viebahn  v.  Crow  Wing  County,  96  Minn.  276,  3  L.R.A.(N.S.)  1126,  104  N. 
W.  1089,  holding  interruption  of  passage  of  boats  on  river  is  actionable; 
Bayard  v.  Standard  Oil  Co.  38  Or.  438,  63  Pac.  614,  holding  private  action 
predicable  on  fact  of  obstruction  and  special  damage  therefrom;  Van  Buskirk 
V.  Bond,  52  Or.  234,  96  Pac.  1103,  holding  that  obstruction  in  public  high- 
way is  public  nuisance;  Sholin  v.  Skamania  Boom  Co.  56  Wash.  303,  28 
L,RJl.(N.S.)  1053,  105  Pac.  632,  holding  that  mail  carrier  may  recover  dam- 
ages for  negligent  destruction  of  bridge,  thus  causing  him  to  take  longer 
route. 

Cited  in  reference  notes  in  30  A.  R.  86,  on  right  of  abutting  owner  to  abate 
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nuisance  created  by  trespasser  in  highway;    16  A.   S.  R.  200,  on   action  by 
private  person  for  obstruction  of  street  or  highway. 

Cited  in  notes  in  38  A.  R.  128,  on  public's  right  to  have  street  free  from 
obstructions;  10  L.R.A.  475,  on  municipal  liability  for  damages  by  horses 
frightened  by  obstruction  in  street;  33  L.  ed.  U.  S.  335,  on  liability  of  mu^ 
nicipalities  and  individuals  for  obstructions  or  nuisances  in  street  or  want  of 
repair   thereof. 

25  AM.  RBP.  587,  ROY  ▼.  HORSIiBY,   6  OR.  482. 
Presence  of  Judge  at  trial. 

Annotation  cited  in  Ellerbe  v.  State,  75  Miss.  522,  41  L.R.A.  560,  22  So. 
050,  on  necessity  of  judge's  presence  and  nondelegability  of  his  powers. 

Cited  in  reference  note  in  32  A.  S.  R.  172,  on  power  of  judge  to  appoint 
himself  referee. 
Disqualification  of  Judges. 

Cited  in  reference  note  in  47  A.  S.  R.  40,  on  disqualification  of  judges  for 
previous  connection  with  litigation. 
Jurisdiction  by  consent. 

Cited  in  reference  notes  in  14  A.  S.  R.  140,  on  obtaining  jurisdiction  by 
consent  when  denied  by  law;  36  A.  S.  R.  754;  66  A.  S.  R.  733, — on  jurisdic- 
tion conferred  by  consent. 

Jnror  as  witness. 

Annotation  cited  in  Thomas  v.  State,  73  Miss.  46,  10  So.  105,  holding  juror 
may  be  witness. 

Cited  in  reference  notes  in  47  A.  S.  R.  472;  68  A.  S.  R.  87, — on  competency 
of  juror  as  witness;  46  A.  S.  R.  162,  on  examining  member  of  court  as  a 
witness. 

25  AM.  REP.  541,  CORBITT  ▼.  SAIiEM  GASLIGHT  CO.  6  OR.  405. 
Signature  of  both  parties  to  memorandum  under  statute  of  frauds. 

Cited  in  Linsley  v.  Dowell,  87  Tex.  23,  26  S.  W.  046;  on  necessity  of 
mutuality  in  contract. 

Cited  in  reference  note  in  28  A.  R.  100,  on  necessity  that  both  parties  sign 
contract  to  comply  with  statute  of  frauds. 

Disapproved  in  Bailey  v.  Leishman,  32  Utah,  123,  80  Pac.  78,  13  A.  &  E. 
Ann.   Cas.   1116,  holding  seller  only  need  sign   agreement  to  sell. 
—  Requisites  of  memorandum. 

Cited  in  Catterlin  v.  Bush,  30  Or.  406,  67  Pac.  1064,  holding  memorandum 
too  vague  to  define  parties  and  agreement. 

Cited  in  reference  note  in  30  A.  R.  112,  on  signing  memorandum  of  sale. 

Cited  in  notes  in  47  A.  R.  532,  on  sufficiency  of  memorandum  of  sale  of  land, 
signed  in  agent's  name;  6  K  R.  C.  255,  on  sufficiency  of  memorandum  to  satis- 
fy statute  of  frauds. 

95  AM.  REP.  547,  LAXDRIGAX  v.  STATE,  81  ARK.  50. 
Right  of   railway   companies  to   exclude  runners   and   hackmen   from 
stations. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Osbom,  67  Ark.  300,  55  S.  W.  142, 
holding   a   railway   company   has  the    right   to   prohibit   soliciting   for   hotels 
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upon  its  cars  and  depot  platforms;  Hot  Springs  v.  Demby,  90  Ark.  574,  134 
A.  S.  R.  43,  119  S.  W.  1126,  holding  that  railroad  has  right  to  designate 
place  on  grounds  abutting  passenger  platform  where  competing  liackmen  may 
stand;  Texas  &  P.  R.  Co.  v.  Pearl,  3  Tex.  App.  Civ.  Cas.  (Willson)  19,  hold- 
ing hotel  drummer  may  be  excluded;  Fluker  v.  Georgia  R.  Sl  Bkg.  Co.  81 
Oa.  461,  12  A.  S.  R.  328,  2  L.R.A.  843,  8  S.  E.  529;  Kates  v.  Atlanta  Baggage 
A  Cab  Co.  107  Ga.  636,  46  L.R.A.  431,  34  S.  E.  372,— holding  the  selling  of 
lunches  to  passengers,  or  of  soliciting  for  the  same  is  dependent  upon  the 
consent  of  the  company;  Lucas  v.  Herbert,  148  Ind.  64,  37  L.R.A.  376,  47 
N.  E.  146,  on  right  of  a  railroad  company  to  grant  exclusive  privileges  on 
their  grounds. 

Cited  in  reference  notes  in  29  A.  R.  76,  on  right  of  passenger  to  sell  goods 
on  boat;  9  A.  S.  R.  066,  on  carrier's  right  to  forcibly  eject  hotel  runner  from 
premises;  12  A.  S.  R.  331,  on  authority  of  railroad  as  to  right  of  way; 
18  A.  S.  R.  756,  on  railroad's  right  to  exclude  persons  from  station  and  sta- 
tion grounds. 

Cited  in  notes  in  41  A.  D.  472,  on  validity  of  excluding  persons  not  passen- 
gers from  platform  or  station;  13  L.R.A.  849,  on  exclusion  of  hackmen  and 
solicitors  from  depot  or  platform. 

25  AM.  REP.  549,  RICE  v.  WHiBURX,  81  ARK.  108. 
Right  to  sell  equity  of  redemption  on  execution. 

Cited  in  Cox  v.  Harris,  64  Ark.  213,  62  A.  S.  R.  187,  41  S.  W.  426,  holding 
the  mortgagor's  equity  of  redemption  in  real  property  may  be  sold  under 
execution  but  not  his  interest  in  mortgaged  personalty. 

Cited   in   note   in   4  A.   S.   R.   705,  on   lien   for   unpaid   purchase   money   as 
equitable  mortgage. 
—  Interest  secured  by  purchaser  under  sale. 

Cited  in  Whitmore  v.  Tatum,  54  Ark.  457,  26  A.  S.  R.  56,  16  S.  W.  198, 
holding  the  purchaser  at  an  execution  sale  takes  only  the  equity  of  redemption ; 
Turner  v.  Watkins,  31  Ark.  429,  holding  where  the  mortgagor's  equity  of 
redemption  is  levied  upon  and  sold  the  purchaser  is  subrogated  to  the  equita- 
ble rights  of  the  mortgagor. 
Effect  of  suit  at  law  to  discharge  mortgage  lien. 

Cited  in  Craig  v.  Meriwether,  84  Ark.  298,  106  S.  W.  585,  holding  a  mort- 
gagee may  sue  at  law  on  the  mortgage  debt  without  waiving  his  mortgage  lien. 

25  AM.  REP.  553,  3fARR  v.  liEWIS,  SI  ARK.  208. 
Right  to  marshaling  of  assets. 

Cited  in  Buck  v.  Bransford,  58  Ark.  289,  24  S.  W.  103,  holding  rule  is  never 
applied  where  its  operation  would  be  unjust  to  any  person  interested  in  the 
fund  or  property  to  be  affected;  Bagley  v.  Weaver,  72  Ark.  29,  77  S.  W.  903, 
holding  one  having  a  mortgage  on  land  which  another  buys  for  cash  will  be 
compelled  where  he  has  a  mortgage  on  various  other  properties  for  same  debt 
to  exhaust  them  before  resorting  to  the  land;  State  Bank  v.  Roche,  35  Fla. 
357,  17  So.  C52,  holding  creditors  favored  by  having  two  securities  cannot  be 
compelled  to  look  to  property  belonging  to  other  than  the  common  debtor,  though 
it  be  pledged  to  pay  his  debt;  Webb  v.  Hunt,  2  Ind.  Terr.  612,  5S  S-  W.  437. 
holding  it  will  not  be  enforced  to  the  prejudice  of  either  the  dominant  creditor 
or  third  parties,  or  even  so  as  to  do  an  injustice  to  the  debtor;  Butler  v.  Stain- 
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back,  87  N.  C.  216,  holding  it  not  proper  where  one  security  was  given  and 
expressly  declared  to  be  in  exoneration  of  another  previously  given. 

Cited  in  notes  in  11  A.  D.  799;  28  A.  S.  R.  379,— on  marshaling  securities. 
—  Effect  of  mortgage  of  homestead  to  one  creditor. 

Cited  in  Flask  v.  Tindall,  39  Ark.  571,  holding  the  mortgagor  of  his  home- 
stead does  not  thereby  abandon  it  to  other  creditors,  to  be  taken  for  their  debts; 
Frick  Co.  v.  Ketels,  42  Kan.  527,  16  A.  S.  R.  507,  22  Pac.  580;  Henkel  v.  Bohnke, 
7  Tex.  Civ.  App.  16,  26  S.  W.  645,— holding  the  exemption  of  the  homestead 
from  forced  sale  will  protect  it  from  the  application  of  the  equitable  rule  com- 
pelling a  marshalling  of  assets;  White  v.  Fulghum,  87  Tenn.  281,  10  S.  W.  501, 
holding  marshaling  will  not  be  enforced  in  favor  of  general  creditors  against 
mortgagors  of  the  homestead  and  other  land  where  husband  and  wife  both 
joined;  Gilliam  v.  McCormack,  85  Tenn.  597,  4  S.  W.  521;  Nolan  v.  Nolan,  155 
Cal.  476,  132  A.  S.  R.  99,  101  Pac.  520,  17  A.  &  E.  Ann.  Cas.  1056,— to  the 
point  that  junior  mortgagee  was  not  entitled  to  marshaling  of  securities  so  as 
to  compel  senior  mortgagee  to  resort  to  after-declared  homestead. 

Cited  in  reference  notes  in  26  A.  S.  R.  359,  on  marshaling  securities  as  applied 
to  homesteads;  82  A.  S.  R.  848,  on  imposing  additional  liabilities  upon  home- 
stead by  marshaling  securities. 

Cited  in  note  in  18  E.  R.  C.  214,  as  to  right  of  mortgagee  with  other  security 
for  his  demand  to  use  his  legal  advantage  in  way  to  exclude  demand  of  fellow 
creditor  whose  legal  recourse  is  to  but  one  of  them. 
Necessity  of  actual  occupancy  to  retain  homestead. 

Cited  in  Gray  v.  Patterson,  65  Ark.  373,  67  A.  S.  R.  937,  46  S.  W.  730,  holding 
absence  only  for  necessity  or  convenience  does  not  destroy  an  occupancy. 
Pleading  cross-demands. 

Cited  in  Parrott  v.  Crawford,  5  Ind.  Terr.  103,  82  S.  W.  688,  holding  a  de- 
fendant seeking  affirmative  relief,  in  an  action  on  the  equity  docket  should 
file  a  cross-bill;  Ringo  t.  Woodruff,  43  Ark.  469,  holding  there  can  be  no  cross- 
relief  without  a  cross-complaint. 

Cited  in  note  in  83  A.  D.  254,  on  cross-complaint  or  petition. 

S5  AM.  KBP.  556,  FIFE  v.  STATE,  31  ARK.  455. 
Right  to  bear  arms. 

Cited  in  Dabbs  v.  State,  39  Ark.  353,  43  A.  R.  276,  holding  a  law  restricting 
the  sale  of  fire  arms  to  certain  specific  kinds  is  not  unconstitutional  as  abridging; 
the  constitutional  right  of  keeping  and  bearing  arms  for  the  common  defense. 

Cited  in  reference  notes  in  34  A.  R.  102;  01  A.  S.  R.  833, — on  carrying  con- 
cealed weapons. 
«- State  or  Federal  limitation. 

Cited  in  Arkansas  v.  Kansas  &  T.  Coal  Co.  96  Fed.  353;  State  v.  Shelby,  90 
Mo.  302,  2  S,  W.  468, — holding  the  amendment  securing  to  the  people  the  right 
to  keep  and  bear  arms,  is  a  restriction  upon  the  power  of  the  national  govern- 
ment only;  Presser  v.  Illinois,  116  U.  S.  252,  29  L.  ed.  615,  6  Sup.  Ct.  Rep. 
580,  holding  the  second  amendment  to  the  United  States  constitution  is  re- 
strictive upon  the  powers  of  the  national  government  only;  Ex  parte  Thomas, 
21  Okla.  770,  20  L.R.A.(N.S.)  1007,  97  Pac.  260,  17  A.  &  E.  Ann.  Cas.  566,  x 
Okla.  Crim.  Rep.  210,  holding  that  statute  prohibiting  carrying  concealed  weapons 
is  constitutional. 

Cited  in  reference  notes  in  13  A.  D.  255,  on  right  of  legislature  to  regulato 
Am.  Rep.  Vol.  XVI.— 46. 
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carrying  of  arms  by  citizens;  8  A.  S.  R.  447,  on  carrying  concealed  weapons  as 
criminal  offense;  101  A.  S.  R.  216,  on  legislative  authority  to  regulate  or  pro- 
hibit carrying  concealed  weapons. 

Cited  in  notes  in  78  A.  S.  R.  263,  on  power  of  legislature  to  make  the  bearing 
of  arms  criminal;  115  A.  S.  R.  200,  on  efifect  of  United  States  Constitution  on 
right  to  keep  and  bear  arms;  115  A.  S.  R.  200,  202,  203,  on  efifect  of  state  con- 
stitutions on  right  to  keep  and  bear  arms  when  carried  concealed;  32  A.  R.  551 ; 
41  A.  R.  332, — on  constitutionality  of  statute  forbidding  carrying  concealed 
weapons;  14  LILA.  600,  on  constitutionality  of  laws  restricting  right  to  carry 
weapons;  8  LJtJL(N.S.)  169,  170,  on  constitutional  right  to  bear  arms. 
^liaws  penaliiing  carriage  of  pistols. 

Cited  in  Holland  t.  State,  33  Ark.  560,  holding  the  carrying  of  any  army 
pistols  such  as  commonly  used  in  the  service  of  the  United  States  is  not  pro- 
hibited by  the  state  law;  State  v.  Wardlaw,  43  Ark.  73,  holding  one  may  be 
convicted  for  carrying  a  pocket  pistol  of  a  size  to  be  concealed  about  the  person 
and  used  in  private  quarrels;  Wilson  v.  State,  33  Ark.  557,  34  A.  R.  52,  holding 
the  legislature  cannot  prohibit  the  citizen  from  carrying  a  war  arm  except  upon 
his  own  premises,  on  a  journey,  or  when  acting  as  an  officer. 

25  AM.  REP.  564,  CAIRO  *  F.  R.  CO.  y.  TURNISl,  SI  ARK.  494. 
Statatorjr  regulation  of  condemnation  of  land. 

Cited  in  Jones  t.  Jarman,  34  Ark.  323,  on  legislation  to  enforce  statute  re- 
lating to  ascertainment  of  compensation  for  right  of  ways;  Jacksonville,  T.  & 
K.  W.  H.  Co.  T.  Adams,  33  Fla.  608,  24  L.RJ^.  272,  15  So.  257,  on  the  regulatiot 
of  the  condemnation  of  lands  for  the  use  of  railroads. 

Cited  in  reference  notes  in  74  A.  S.  R.  131;  85  A.  S.  R.  36, — on  railroad  righ'^ 
of  way. 

Cited  in  note  in  17  LJtJl.  839,  on  implied  restrictions  on  power  of  legislatures. 
Compensation  as  precedent  to  right  of  entry  under  eminent  domain. 

Cited  in  Organ  v.  Memphis  &  L.  R,  R,  Co.  51  Ark.  235,  11  S.  W.  96,  holding 
the  laws  under  which  railways  were  organized  prohibit  them  from  taking  land 
to  their  use  for  right  of  ways  until  full  compensation  is  made  to  the  owner 
or  he  is  secured  by  a  deposit  in  money;  Ex  parte  Reynolds,  52  Ark.  330,  1? 
S.  W.  570,  holding  the  owner  where  a  deposit  of  money  is  made  to  secure  the 
payment  of  compensation  has  the  further  protection  that  title  is  not  divested 
nor  does  the  right  to  an  easement  vest  until  the  damages  are  awarded  and 
paid;  Buckwalter  v.  School  Dist.  No.  42,  65  Kan.  603,  70  Pac.  605,  holding  com- 
pensation is  not  a  condition  precedent  in  the  absence  of  constitutional  or  stat- 
utory provision;  Riche  v.  Bar  Harbor  Water  Co.  75  Me.  91,  holding  the  con- 
stitution does  not  require  that  the  payment  shall  precede  the  taking;  Oregonian 
R.  Co.  v.  Hill,  9  Or.  377,  holding  payment  or  tender,  or  an  appropriate  provision 
therefor,  is  generally  required  to  precede  an  appropriation  of  the  owner's  prop- 
erty; Salt  Lake  aty  Water  &  Electrical  Power  Co.  v.  Salt  Lake  City,  24  UUh. 
282,  67  Pac.  791,  holding  the  constitution  does  not  provide  or  require  that  com- 
pensation shall  be  actually  paid  in  advance  of  the  occupancy  of  the  land  to  be 
taken. 
—  Remedy  of  owner  of  land  taken  without  compensation. 

Cited  in  Howard  v.  State,  47  Ark.  431,  2  S.  W.  331,  holding  where  statutes 
give  a  remedy  for  compensation  in  condemnation  proceedings,  the  land-owner's 
right  is  confined  to  that  remedy;  Organ  v.  Memphis  &  li.  R.  R.  Co.  51  Ark. 
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236,  11  8.  W.  96,  holding  while  statutes  of  state  provide  the  owner  no  remedy 
for  land  taken,  equity  will  enjoin  the  company  from  taking  possession  until 
the  proper  compensation  is  ascertained  and  paid;  Blackwell,  £.  &  S.  W.  R.  Co. 
V.  Bebout,  19  Okla.  63,  91  Pac.  877,  14  A.  &  E.  Ann.  Cas.  1145;  Chicot  County 
Y.  Davies,  41  Ark.  200, — ^to  point  that  remedy  provided  by  statute  was  sola 
remedy  for  assessing  damage  to  land  taken  for  railroad. 

—  Trespass  as  remedy. 

Cited  in  Little  Rock  &  Ft  S.  R.  Co.  v.  Dyer,  35  Ark  360,  holding  where  rail- 
road  has  its  right  of  way  absolutely  by  its  charter,  subject  only  to  payment 
of  damages  as  compensation,  it  is  not  liable  for  trespass;  Johnson  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  32  Ark.  758,  holding  the  statutory  remedy  for  an  appropria- 
tion  by  a  railroad  company  of  a  right  of  way  is  exclusive  and  trespass  does 
not  lie. 

—  Right  of  owner  to  maintain  ejectment  against  attempted  taldng. 

Cited  in  Northern  P.  R.  Co.  v.  Smith,  171  U.  S.  260,  43  L.  ed.  157,  18  Supt 
Ct.  Rep.  794,  holding  ejectment  will  not  lie  where  party  acquiesced  to  the  extent 
of  not  insisting  upon  the  prepayment  as  a  condition  precedent;  Roberts  v.  North* 
em  P.  R.  Co.  158  U.  S.  1,  39  L.  ed.  873,  15  Sup.  a.  Rep.  756;  New  York  v. 
Pine,  185  U.  S.  93,  46  L.  ed.  820,  22  Sup.  Ct.  Rep.  592;  Buckwalter  v.  Atchison, 
T.  &  S.  F.  R.  Co.  64  Kan.  403,  67  Pac  831,— holding  an  owner  who  has  stood 
by  and  permitted  a  railway  company  possessing  the  right  of  eminent  domain  to 
put  in  tracks  cannot  maintain  ejectment  though  the  company  has  not  obtained 
authority  to  so  act;  Fresno  Street  R.  Co.  v.  Southern  P.  R.  Co.  135  Cal.  202,  67 
Pac.  473;  Southern  C.  R.  Co.  v.  Slauson,  138  Cal.  342,  04  A.  8.  R.  58,  71  Pao. 
352, — ^holding  the  owner  having  waived  the  right  to  prepayment  as  a  condition 
precedent  to  the  entry  for  construction  cannot  treat  the  possession  a^  unlawful; 
Baltimore  &  O.  W.  R.  Co.  v.  Winslow,  18  App.  D.  C.  438,  holding  an  action  at 
law  to  dispossess  a  railroad  willing  to  make  compensation  for  the  u»e  of  land 
entered  upon  under  a  license  for  construction  of  road  will  not  lie;  McKennon 
T.  St.  Louis,  I.  M.  &  S.  R.  Co.  69  Ark.  104,  61  S.  W.  383,  holding  the  owner 
may  recover  an  excess  of  the  six  rods,  authorized  by  statute  for  the  right  of 
way,  in  an  ejectment  action;  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Adams,  27  Fla. 
443,  9  So.  2,  holding  possessory  action  may  be  maintained  where  the  road  bed 
has  been  taken  without  the  consent  of  the  owner  and  without  authority  of  law; 
Atlanta,  K.  &  N.  R.  Co.  v.  Barker,  105  Ga.  534,  31  S.  E.  452,  holding  where 
owner  receives  part  cash  and  accepts  the  company's  note  for  balance  due  and 
consents  to  placing  of  tracks  on  the  land  he  cannot  maintain  ejectment. 
Acquiescence  as  eqaivalent  to  consent  of  owner  to  taking  of  land. 

Cited  in  Reichert  v.  St.  Louis  &  S.  F.  R.  Co.  51  Ark.  491,  5  L.RA..  183,  11 
8.  W.  696,  holding  original  consent  of  the  owner  and  his  subsequent  long 
asquiescence,  should  be  viewed  alike. 

Cited  in  note  in  5  LJI.A.  183,  on  estoppel  of  owner  by  silent  acquiescence. 

£ffect  to  be  given  a  general  law. 

Cited  in  Cairo  &  F.  R.  Co.  v.  Trout,  32  Ark.  17,  holding  a  mode  of  compensa- 
tion for  the  right  of  way  over  land  provided  by  an  act  of  1868  providing  a 
general  system  of  incorporation,  can  have  no  application  to  a  railroad  organized 
tinder  an  act  of  1853. 

25  AM.  REP.  576,  STEWART  v.  DAVIS,   81  ARK.   518. 
Liability  nnder  illegal  bailment. 

Cited  in  Woolf  v.  Bemero,  14  Mo.  App.  518,  holding  fact  that  a  diamond  was 
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deposited  that  it  might  be  put  up  in  a  lottery  will  not  justify  the  bailee  in 
converting  it  to  his  own  use. 

Cited  in  note  in  12  A.  D.  620,  621,  on  bailee's  liability  for  misuser. 

Distinguished  in  Parsons  v.  Randolph,  21  Mo.  App.  353,  holding  4t  recovery 
cannot  be  had  on  a  note  given  pursuant  and  in  furtherance  of  the  contract  void 
as  contravening  public  policy  and  good  morals. 
Injuries  Incurred  while  violatlns  Sunday  law. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Frawley,  110  Ind.  18,  9  N.  E.  594; 
Kansas  City  v.  Orr,  62  Kan.  61,  50  LJtJL  783,  61  Pac  397,  holding  fact  that 
a  switchman  was  working  Sunday  where  injury  resulted  from  the  negligence 
of  the  city  in  maintaining  its  streets,  does  not  relieve  the  city  of  liability. 

Cited  in  reference  note  in  11  A.  S.  R.  620,  on  recovery  of  damages  for  negli- 
gence by  one  who  was  violating  law  when  injured. 

Cited  in  note  in  16  L.  ed.  U.  S.  683,  on  injuries  incurred  while  traveling  on 
Sunday. 
What  constitutes  laboring  on  Sunday. 

Cited  in  Quarles  v.  SUte,  55  Ark.  10,  14  LJtA.  192,  17  S.  W.  269,  holding 
a  manager  of  a  public  theater  who  sells  tickets  and  superintends  an  entertain- 
ment on  Sunday  is  guilty  of  '^laboring  on  Sunday"  within  the  statute. 

95  AM.  REP.  584,  ROBBRTS  v.  JACKS,  81  ARK.  597. 
Assignability  of  statutory  lien. 

Cited  in  Nolen  v.  Royston,  36  Ark.  561;  Vamer  v.  Rice,  39  Ark.  344;  Dickin- 
son V.  Harris,  52  Ark.  58,  11  S.  W.  965;  Block  v.  Smith,  61  Ark.  266,  32  S.  W. 
1070, — holding  i^  landlord's  lien  for  rent  on  the  tenant's  crops  is  personal,  an*! 
not  assignable,  so  as  to  vest  a  right  of  action  as  to  the  lien  in  the  assignee: 
Glascock  V.  Lemp,  26  Ind.  App.  175,  59  N.  £.  342,  holding  the  lien  in  favor  of 
a  keeper  of  a  livery  stable  was  a  personal  privilege  and  not  assignable;  O'Con- 
nor V.  Current  River  R.  Co.  Ill  Mo.  185,  20  S.  W.  16,  holding  the  lien  given  to 
laborers  and  materialmen  for  labor  performed  by  them  for  any  railroad  of  the 
state  exists  only  ;n  favor  of  those  to  whom  it  is  given  by  statute  and  only  by 
a  compliance  with  statutory  requirements;  Atlantic  Works  v.  The  Glide,  157 
Mass.  525,  34  A.  S.  R.  305,  33  N.  £.  163  (dissenting  opinion),  on  the  nature  or 
a  statutory  lien. 
liien  upon  crops  by  written  agreement. 

Cited  in  Valentine  v.  Washington,  33  Ark.  795,  holding  a  mortgage  for  rent 
and  supplies  gave  the  landlord  a  lien  on  the  crops  when  they  came  into  exist- 
ence though  by  statute  there  existed  a  lien  for  rent;  Hubbard  v.  Pace,  34  Ark. 
89,  holding  no  specific  lien  upon  crops  is  given  by  a  written  instrument  between 
landlord  and  tenant  which  does  not  show  an  intention  to  create  a  lien  different 
from  that  given  by  law;  Bell  v.  Pelt,  51  Ark.  433,  14  A.  S.  R  57,  4  LJLA.  247, 
11  S.  W.  684,  holding  the  statement  in  a  note  that  the  note  constitutes  a  lien 
upon  crops  raised  on  the  land,  does  not  create  a  lien. 

Cited  in  note  in  109  A.  S.  R.  521,  on  validity  and  operation  of  mortgage  on 
unplanted  crop. 
Equitable  relief,  how  obtained. 

Cited  in  Little  Rock  A  Ft.  S.  R.  Co.  v.  Perry,  37  Ark.  164,  holding  relief  of 
a  purely  equitable  nature  cannot  be  given  in  an  action  properly  begun  and  prose* 
euted  at  law. 
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S5  AM.  REP.  592,  XEWTOX  y.  KENNERLY,  81  ARK.  626. 

Rate  of  interest  payable  after  maturity  of  debt  bearing:  stipnlated  rate. 

Cited  in  Hicks  v.  Coody,  49  Ark.  425,  5  S.  W.  714,  holding  the  legal  rate  of 
interest  prevails  after  maturity;  Pettigrew  v.  Summers,  32  Ark.  571;  WoodruiT 
V.  Webb,  32  Ark.  612;  Gardner  v.  Bamett,  36  Ark.  476;  Rogers  v.  Yamell,  51 
Ark.  198,  10  S.  W.  622;  Johnson  v.  Downing,  76  Ark.  128,  88  S.  W.  825,— holding 
where  note  stipulates  for  interest  from  date  of  '*ten  per  cent,  per  annum*'  such 
rate  does  not  hold  after  date  of  maturity;  Badgett  v.  Jordan,  32  Ark.  154,  hold- 
ing a  note  bearing  interest  over  ten  per  cent,  per  annum,  from  due  until  paid, 
carries  the  stipulated  interest  to  date  of  judgment  after  which  judgment  bears 
ten  per  cent. 

Cited  in  reference  notes  in  76  A.  D.  602,  on  determination  of  amount,  where 
interest  is  allowed  as  damages;  26  A.  R.  391,  on  effect  of  subsequent  constitu* 
tional  change  of  legal  rate  of  interest  upon  existing  notes. 

Cited  in  notes  in  47  A.  R.  70,  on  rate  of  interest  after  maturity  of  obligation 
bearing  interest  at  special  rate;  26  L.  ed.  U.  S.  531,  on  rate  of  interest  after 
maturity. 

Distinguished  in  Casteel  v.  Walker,  40  Ark.  117,  48  A.  R.  5,  holding  a  note 
payable  one  day  after  date  ''with  interest  at  ten  per  cent,  per  annum''  bears 
that  rate  until  paid. 

Disapproved  in  Union  Inst,  for  Say.  v.  Boston,  129  Mass.  82,  37  A.  R.  305, 
holding  where  parties  stipidate  for  rate  of  interest  higher  than  six  per  cent, 
in  their  contract,  it  is  ordinarily  to  be  measured  by  that  rate  after  breach  of 
the  contract;  Barbour  v.  Tompkins,  31  W.  Va.  410,  7  S.  E.  1,  holding  where 
a  bond  provided  for  payment  of  principal  three  years  after  date  with  interest 
at  ten  per  cent  it  bears  that  rate  until  paid. 

25  AM.  REP.  595,  HOIjIiAXD  ▼.  BARNES,  5S  AIjA.  88. 
Right  to  impeach  witness  by  evidence  of  particular  facts. 

Cited  in  McQueen  v.  State,  108  Ala.  54,  18  So.  843;  Feibelman  t.  Manchester 
F.  Assur.  Co.  108  Ala.  180,  19  So.  540, — holding  character  cannot  be  shown  by 
evidence  of  particular  facts. 
Impeachment  of  witness  for  general  character. 

Cited  in  Davenport  v.  State,  85  Ala.  336,  5  So.  152,  holding  it  not  competent 
to  restrict  the  inquiry  merely  to  character  "for  honesty;"  Motes  v.  Bates,  80 
Ala.  382,  holding  the  general  inquiry  is  the  proper  form  of  the  question  to  be 
propounded  to  an  impeaching  witness;  Ross  v.  State,  139  Ala.  144,  36  So.  718, 
holding  a  witness  may  be  asked  whether  he  knew  the  general  character  of  a 
witness  in  the  neighborhood  where  he  lived,  for  purpose  of  showing  his  bad 
character;  Rhea  v.  State,  100  Ala.  119,  14  So.  853,  holding  bad  general  char- 
acter as  a  generic  proposition,  may  be  given  in  evidence  to  impeach  a  witness. 

Cited  in  notes  in  50  A.  R.  98,  on  admissibility  of  evidence  of  commission  of 
felonies  to  rebut  evidence  of  truthfulness  of  prisoner;  82  A.  S.  R.  30,  on  im- 
peachment of  witness  by  proof  of  character. 
—  For  nnchastity. 

Cited  in  Crawford  v.  State,  112  Ala.  1,  21  So.  214,  holding  evidence  of  illicit 
sexual  relations  between  two  of  the  witnesses  is  inadmissible  to  discredit  them; 
Mclnemy  v.  Jrvin,  90  Ala.  275,  7  So.  841,  holding  a  witness  cannot  be  impeached 
by  evidence  showing  she  was  a  common  prostitute. 
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Cited  in  note  in  58  A.  S.  R.  480,  on  mode  of  impeachment  hj  sbowing  want 
of  chastity. 

—  Cross-examination. 

Cited  in  Birmingham  Union  R.  Co.  t.  Hale,  90  Ala.  8,  24  A.  S.  R.  748,  8  So. 
142,  holding  the  cause  producing  bad  character  cannot  be  inquired  into,  unles^i 
on  cross-examination. 
Effect  of  drunkenness  on  contract. 

Cited  in  reference  notes  in  1  A.  S.  R.  596,  on  intoxication  as  ground  for  avoid- 
ing contract;  46  A.  6.  R.  556,  on  fraud  in  contracting  with  intoxicated  persons. 

Cited  in  note  in  54  L.R.A.  446,  on  yalidity  of  contract  of  intoxicated  person 
in  case  of  fraud. 

Distinguished  in  Wright  ▼.  Waller,  127  Ala.  557,  54  LJtJL  440,  29  So.  57. 
holding  mere  fact  that  one  is  drunk  at  time  will  not  impair  his  contract. 
Admissibility  of  parol  OTldence  to  show  consideration. 

Cited  in  Baker  y.  Boon,  100  Ala.  622,  13  So.  481,  holding  parol  evidence  is 
admissible  to  show  actual  consideration  of  a  contract,  for  the  purpose  of  deter- 
mining its  validity. 

Cited  in  note  in  26  L.R.A.(N.S.)  523,  on  moral  obligation  as  consideration 
for  express  promise. 

Effect  of  general  exception  to  a  charge  consisting  of  distinct  propo- 
sitions. 

Cited  in  Mayberry  v.  Leech,  58  Ala.  339 ;  Chapman  v.  Holding,  60  Ala.  522,— 
holding  a  general  exception  to  a  mass  of  evidence,  some  portion  of  which  is 
legal,  or  to  a  lengthy  charge,  some  parts  of  which  assert  correct  legal  propo- 
sitions, is  no  ground  for  reversal;  Smith  v.  Sweeney,  69  Ala.  524,  holding  that 
exception  to  charge  must  be  specific  as  to  each  part  thereof;  Rice  v.  Schloss, 
90  Ala.  416,  7  So.  802;  Jones  v.  SUte,  96  Ala.  102,  11  So.  399,— holding  a  gen- 
eral exception  to  the  action  of  the  court  in  refusing  to  give  several  charges 
will  avail  nothing  as  to  any  of  them  if  either  of  them  is  erroneous;  Alston  v. 
State,  109  Ala.  51,  20  So.  81,  holding  it  the  duty  of  the  party  excepting  to  a 
charge  to  point  out  with  precision  the  matter  complained  of;  Phoenix  Ins.  Co. 
▼.  Moog,  81  Ala.  835,  1  So.  108,  holding  rulings  sufficiently  reserved  where  the 
defendant,  following  several  charges  given,  ''excepted,  and  now  excepts,  to  each 
of  these  charges  as  given  by  the  court." 
Right  of  party  to  waive  an  exception. 

Cited  in  Green  v.  State,  98  Ala.  14,  13  So.  482,  holding  a  party  has  the  right 
to  waive  an  exception  to  any  objectionable  charge,  if  he  sees  proper  to  do  so. 

15  AM.  RBP.  508,  SMTIiEY  ▼.  REESE,  5S  AliA.  80. 
lilablllty  of  estate  of  married  woman  for  funeral  expenses  and  those  of 
last  sickness. 

Cited  in  Kenyon  v.  Brightwell,  120  Ga.  606,  48  S.  E.  124,  1  A.  &  E.  Ann. 
Cas,  169;  Lott  v.  Graves,  67  Ala.  40, — holding  the  law  casts  on  the  surviving 
husband  the  legal  obligation  of  burying  his  deceased  wife;  Stonesifer  v.  Shriver, 
100  Md.  24,  59  Atl.  139,  holding  statutes  creating  the  wife's  statutory  estate 
do  not  absolve  the  husband  from  his  common-law  obligation  to  provide  suitable 
burial  for  the  wife;  Re  Weringer,  100  Cal.  345,  34  Pac.  825,  holding  the  duty 
is  one  involved  in  his  obligation  to  maintain  the  wife  while  living;  Butterworth 
A  Sons  V.  Teale,  54  Wash.  14,  102  Pac.  768,  18  A.  &  E.  Ann.  Cas.  854,  to  point 
that  at  common  law  husband  was  personally  liable  for  funeral  expenses  of  wife. 
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Cited  in  reference  notes  in  90  A.  D.  370,  on  deed  of  separation  as  releasing 
surviving  husband  from  obligation  to  bury  his  wife;  32  A.  R.  170;  47  A.  R. 
408, — on  husband's  liability  for  expense  of  wife's  funeral. 

Cited  in  notes  in  4  A.  S.  R.  312;  6  L.R.A.(N.S.)  917,  918,— on  liability  of 
separate  estate  of  wife  for  her  funeral  expenses;  78  A.  S.  R.  183,  on  power  of 
executors  as  to  funeral  expenses;  33  L.R.A.  662,  on  ultimate  liability  of  estates 
of  deceased  married  women  and  infants  for  funeral  expenses;  S  E.  R.  C.  477, 
on  right  of  burial  or  to  change  place  of  burial. 

Distinguished  in  McClellan  v.  Filsom,  44  Ohio  St.  184,  58  A.  R.  814,  5  N.  E. 
S61,  holding  the  executor  had  the  right  to  pay  physician's  bills  and  funeral 
«xpenses  from  the  estate  of  the  testatrix  though  the  husband  was  living — ^the 
wife  having  engaged  the  physician. 
Allowance  of  attorney's  fees  for  legal  services  in  settling  an  estate. 

Cited  in  Clark  v.  Knox,  70  Ala.  607,  45  A.  R.  93;  Moody  v.  Hemphill,  71  Ala. 
169;  Noble  v.  Jackson,  124  Ala.  311,  26  So.  955;  Jacobs  v.  Jacobs,  99  Mo.  427, 
12  S.  W.  457, — holding  reasonable  attorney's  fees  paid  and  allowed  by  the  pro- 
bate court  for  legal  services  rendered  became  a  proper  charge  against  the  estate; 
Sprague  v.  Moore,  136  Mich.  426,  99  N.  W.  377,  holding  services  adverse  rather 
than  beneficial  to  the  trust  fimd  are  not  justly  chargeable  to  that  fund;  Clark 
V.  Eubank,  80  Ala.  584,  holding  a  claim  for  the  entire  compensation  of  counsel 
when  some  of  the  items  are  successfully  resisted  by  the  heirs  may  be  rejected; 
Munden  v.  Bailey,  70  Ala.  63,  holding  a  division  of  the  burden  of  attorney's 
fees  should  not  be  adjusted  to  leave  upon  the  trust  estate  that  proportion  due 
to  assertion  of  unjust  claims  by  distributees. 

Cited  in  note  in  93  A.  D.  394,  on  power  of  administrator  to  make  estate 
liable  for  attome3r's  fees. 
'—Of  an  accountant's  charges. 

Cited  in  Hall  v.  Pegram,  85  Ala.  522,  5  So.  209,  holding  an  administrator  is 
not  entitled  to  credit  for  the  reasonable  services  of  an  accountant  in  stating 
his  account  current  when  the  need  grew  out  of  his  own  negligence. 
Transactions  between  husband  and  wife. 

Cited  in  Hall  v.  Otterson,  52  N.  J.  Eq.  522,  28  Atl.  907,  holding  equity  views 
all  transactions  by  which  a  husband  •secures  from  his  wife  a  portion  of  her 
estate  with  a  jealous  care  and  subjects  them  to  the  severest  scrutiny;  Hadden 
▼.  Lamed,  87  Ga.  634,  13  8.  E.  806,  on  rule  that  the  relation  of  husband  and 
wife  alone  raises  presumption  of  undue  influence;  De  Bardelaben  v.  Stoudenmirc, 
S2  Ala.  574,  2  So.  488,  holding  the  statute  confers  upon  the  wife  no  power  to 
transfer  her  statutory  separate  property  to  her  husband,  especially  by  way  of 
a  mere  gift;  Lee  v.  Tannenbaum,  62  Ala.  501,  holding  under  the  statutes  the 
separate  estate  of  the  wife  is  not  subject  to  payment  of  debts  of  husband  but 
it  vests  in  him  as  trustee  with  right  to  manage  and  control  it. 

Cited  in  note  in  16  L.R.A.(N.S.)  1096,  on  independent  advice  as  a  condition 
of  a  valid  gift  inter  vivos  between  parties  occupying  confidential  relations. 
Proof  requisite  to  show  gift  to  husband. 

Cited  in  McNally  v.  Weld,  30  Minn.  209,  14  N.  W.  895,  holding  the  mere 
receipt  of  the  wife's  money  or  property  by  the  husband  is  but  slight,  if  any 
evidence  of  a  gift;  Carter  v.  Becker,  69  Kan.  524,  77  Pac.  264,  holding  a  deed 
to  the  husband  of  an  heir  in  the  division  of  an  estate  presumed  a  trust  and 
not  a  gift  to  the  husband. 
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Burden  of  proof  where  exception  is  filed  to  administrator's  account. 

Cited  in  Stewart  v.  McMurray,  82  Ala.  269,  3  So.  47,  holding  where  an  excep- 
tion is  filed  alleging  the  improper  payment  of  an  alleged  debt  the  guardian  or 
personal  representative  must  show  at  least  a  prima  facie  case  of  liability. 

25  AM.  RE:P.  605,  PlTIiANT  ▼.  REEIVES,  58  AliA.   183. 
When  vendor's  lien  attaches. 

Cited  in  McLean  v.  Smith,  108  Ala.  533,  l8  So.  662,  holding  the  law  presumes 
the  existence  of  a  vendor's  lien  where  the  purchase  money  or  any  part  in  the 
sale  of  land  remains  unpaid;  Logwood  ▼.  Robertson,  62  Ala.  523,  holding  that 
vendor's  lien  attaches  to  land  sold  to  married  woman;  Shorter  v.  Frazer,  64  Ala. 
74,  holding  the  law  raises  it,  unless  the  agreement  of  the  parties  excludes  it. 

Cited  in  note  in  137  Am.  St.  Rep.  200,  on  attachment  of  vendor's  lien. 

—  When  conveyance  Is  In  third  person's  name. 

Cited  in  Crampton  v.  Prince,  83  Ala.  246,  3  A.  S.  R.  718,  3  So.  519,  holding 
where  the  negotiation  is  oral  and  by  request  or  permission  legal  title  is  made 
to  another  person,  the  vendor's  lien  for  unpaid  purchase  money  attaches,  no 
agreement  existing  to  contrary. 

—  Effect  of  taking  security  from  purchaser  for  third  person. 

Cited  in  Acree  v.  Stone,  142  Ala.  156,  37  So.  934,  holding  a  vendor's  lien  was 
not  lost  by  taking  note  of  father,  whether  he  acted  in  his  own  behalf  or  as 
agent  for  his  children — ^the  grantees;  Davis  v.  Smith,  88  Ala.  596,  7  So.  159, 
holding  the  lien  is  not  waived  or  lost  where  husband  purchased  land,  giving  his 
note  for  unpaid  portion  of  purchase  money — ^the  conveyance  being  made  to  the 
wife. 
Right  of  husband  to  Invest  proceeds  of  wife's  separate  estate. 

Cited  in  Milhouse  v.  Weeden,  57  Ala.  502,  holding  the  statutes  authorize  the 
investment  of  the  wife's  statutory  estate  by  the  husband;  Peoples  v.  StoUa, 
57  Ala.  53;  Sterrett  v.  Coleman,  57  Ala.  172, — holding  same  where  the  wife  con- 
curs ;  Preston  v.  McMillan,  58  Ala.  84,  holding  where,  husband,  as  trustee,  invests 
wife's  statutory  separate  estate  and  takes  title  in  her  name  as  statutes  au- 
thorize him  to  do,  no  trust  results. 
^uitles  attaching  to  title  acquired  by  married  woman. 

Cited  in  Scott  v.  Edgar,  159  Ind.  38,  63  N.  E.  452,  holding  where  the  wife 
is  a  party  to  a  transaction  in  which  land  purchased  is  taken  in  her  name,  she 
is  bound  to  take  notice  of  the  terms  and  conditions  of  the  conveyance,  in  the 
absence  of  fraud;  Smith  v.  Doe,  56  Ala.  456,  holding  the  disability  of  a  wife 
to  contract,  cannot  be  tortured  into  an  ability  to  get  and  keep  another's  land, 
without  payment  of  purchase  money;  Strong  v.  Waddell,  56  Ala.  471,  holding 
where  wife  purchases  real  estate  and  executed  jointly  with  her  husband  a  note 
and  mortgage,  coverture  cannot  be  interposed  in  bar  of  a  foreclosure. 

35  AM.  RBP.  607,  HOWZES  v.  PATTERSON,  58  AliA.  205. 
Test  tor  i>artnershlp. 

Cited  in  Zuber  v.  Roberts,  147  Ala.  512,  40  So.  319;  Tayloe  v.  Bush,  75  Ala. 

432, — holding  that   test   as   between   the   parties,   or   quoad   third   parties,   is 

whether  there  is  a  community  of  interests,  a  participation  in  losses  and  profits. 

Cited  in  reference  note  in  88  A.  S.  R.  104,  defining  ''partnership.*' 

Cited  in  notes  in  49  A.  R.  255,  on  participation  in  profits  a«  rendering  the 
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participator  a  partner;  115  A.  S.  R.  433,  on  necessity  for  participation  in  both 
profits  and  losses  to  constitute  partnership  where  there  is  community  of  inter- 
est in  property  or  in  profits;  18  L.R.A.(N.S.)  970,  973,  on  what  is  a  partner- 
ship; 18  L.R.A.(N.S.)  994,  on  necessity  of  sharing  in  profits  and  losses 
to  constitute  partnership;  18  L.R.A.(N.S.)  1091,  on  creation  of  partnership 
liability  by  speculative    purchases  of    personal  property  for  sale. 

25  AM.  REP.   609,  WEBSTER  v.  SIXGLEY,  58  ALA.  208. 

Duty  of  mortgagee  as  to  proceeds  of  foreclosure  sale. 

Cited  in  Nixon  v.  Colbert,  24  Ind.  App.  648,  67  N.  E.  284,  holding  the  mort- 
gagee must  apply  the  money  received  from  sale  of  property  to  the  extinguish- 
ment of  his  mortgage  debt,  without  any  direction  to  that  effect  from  the 
debtor;  American  Mortg.  Co.  v.  Iwzer,  98  Ala.  608,  13  So.  507,  holding  a  junior 
mortgagee  is  entitled  to  recover  a  surplus  in  the  hands  of  the  senior  mortgagee 
from  sale  of  property;  Glass  ▼.  Doane,  15  111.  App.  66,  holding  a  surplus  liable 
to  garnishment. 

Cited  in  reference  notes  in  32  A.  S.  R.  139,  on  right  of  junior  mortgagee 
to  surplus  on  foreclosure  of  senior  mortgage;  34  A.  S.  R.  744,  on  application  of 
proceeds  of  sale  on  mortgage. 
—  Recovery  of  surplus  by  assumpsit. 

Cited  in  Tompkins  v.  Drennen,  95  Ala.  463,  10  So.  638,  holding  the  action  for 
money  had  and  received  lies  in  favor  of  the  mortgagor  or  his  assignee  when 
a  surplus  is  held  by  the  mortgagee;  Potts  v.  First  Nat.  Bank,  102  Ala.  286, 
14  So.  663,  holding  an  action  for  money  had  and  received  may  be  maintained 
where  one  purchasing  goods,  agreeing  as  a  part  of  the  consideration  to  pay 
debts  of  the  seller,  converts  the  goods  to  his  own  use;  Yager  v.  Exchange  Nat. 
Bank,  52  Neb.  321,  72  N.  W.  211,  holding  assumpsit  will  lie  in  favor  of  one 
entitled  to  a  surplus  as  against  a  mortgagee  who  has  disposed  of  the  property; 
Reynolds  v.  Hennessy,  16  R.  I.  216,  2  Atl.  701,  holding  a  surplus  resulting 
from  a  mortgage  sale  may  be  recovered  at  law. 
Equities  in  funds  held  for  special  use. 

Cited  in  Leoystein  v.  Whitman,  69  Ala.  346;  Gusdorf  ▼.  I.  Kelheimer,  75 
Ala.  148;  Philadelphia  Warehouse  Co.  v.  Anniston  Pipe  Works,  106  Ala.  367, 
18  So.  43, — holding  where  a  creditor  receives  money  derived  from  sources  or 
funds  which  have  been  devoted  to  particular  purposes,  he  is  without  right  to 
appropriate  them  to  other  uses. 

25  AM.  REP.  611,  EX  PARTE  DEMENT,  58  ALA.  889. 
Right  to  compel  one  to  testify  as  an  expert  without  additional  compen- 
sation. 

Cited  in  Burnett  v.  Freeman,  126  Mo.  App.  683,  103  S.  W.  121;  Dixon  v. 
People,  168  lU.  179,  39  L.R.A.  116,  48  N.  E.  108,— holding  a  physician  when 
called  as  an  expert  witness  cannot  refuse  to  testify  because  allowed  only 
ordinary  witness  compensation;  Ex  parte  Dickens,  162  Ala.  272,  60  So.  218,  to 
the  point  that  physician  must  testify  in  criminal  case  as  expert  without  being 
paid  for  services  under  pain  of  contempt;  Flinn  v.  Prairie  County,  60  Ark. 
204,  46  A.  S.  R.  168,  27  L.R.A.  669,  29  S.  W.  459,  holding  the  expert  cannot 
lawfully  demand  in  a  criminal  case  extra  compensation;  Larimer  County  v. 
Lee,  3  Colo.  App.  177,  32  Pac.  841,  holding  where  he  makes  no  special  demand  m 
advance    for    additional    compensation    he    is   entitled    only    to    the    statutoiy 
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amount;  State  t.  Teipner,  36  Minn.  535,  32  N.  W.  678,  holding  no  witness 
can  refuse  to  answer  a  question  on  the  ground  that  his  answer  will  be  what 
is  known  as  expert  evidence,  whether  he  be  summoned  as  an  expert  or  not; 
Main  v.  Sherman  County,  74  Neb.  155,  103  N.  W.  1038,  holding  one  testifying 
as  an  expert  may  be  required  to  answer  without  additional  compensation; 
Tiffany  v.  Kellogg  Iron  Works,  59  Misc.  113,  109  N.  Y.  Supp.  754,  to  point  that 
professional  persons  cannot  be  required  to  make  examination  in  order  to  better 
qualify  themselves  as  experts;  Ramschasers  Estate,  24  Pa.  Super.  Ct.  262,  hold- 
ing witnesses  not  experts  who  had  no  knowledge  not  common  to  all  who  knew  the 
facts;  Sununers  v.  State,  6  Tex.  App.  365,  32  A.  R.  573,  holding  on  a  criminal 
trial  a  physician  who  has  made  a  post-mortem  examination  may  be  compelled  to 
testify  as  to  the  results  of  that  examination;  Philler  v.  Waukesha  County,  139 
Wis.  211,  131  A.  S.  R.  1055,  25  L.ILA.(N.S.)  1040,  120  N.  W.  829,  17  A.  A  E. 
Ann.  Cas.  712;  State  v.  Bell,  212  Mo.  Ill,  111  S.  W.  24,— holding  that  physician 
may  be  compelled  to  testify  as  expert  without  payment  of  extra  compensation. 

Cited  in  reference  notes  in  32  A.  R.  573,  on  compelling  physician  to  testify  in 
trial  for  homicide  as  to  post-mortem  examination;  46  A.  S.  R.  171,  on  fees  of 
expert  witness. 

Cited  in  notes  in  27  L.R.A.  670,  on  right  of  expert  witness  to  additional 
compensation;  39  LJI.A.  116,  120,  on  right  of  state  to  require  services  of 
expert  witnesses  without  compensation;  11  E.  R.  C  176,  on  right  of  expert  to 
refuse  to  testify  for  ordinary  fees. 

Distinguished  in  Barms  ▼.  Phaneul,  166  Mass.  123,  32  LJLA.  619,  44  N.  K. 
141,  holding  the  rule  that  the  court  may  require  the  answer  does  not  strictly 
apply  where  the  court  has  not  judicially  determined  that  the  purposes  of  justice 
require  the  testimony. 

IMsapproved  in  United  States  v.  Cooper,  21  D.  C.  491,  holding  reasonable  fees 
above  statutory  fee  demandable. 
Policy  towards  test  cases. 

Cited  in  Ex  parte  Steele,  162  Fed.  694,  holding  an  agreement  to  put  the  case 
when  made  in  such  shape  that  the  right  can  be  readily  detennined  by  the 
court  has  never  been  condemned. 

25  AM.  RE:P.  625,  liAXCASTER  T.  STATB,  5S  AliA.  898. 
\lliat  constitutes  offense  of  disturbing  religious  worship. 

Cited  in  Johnson  v.  State,  92  Ala.  82,  9  So.  539,  holding  where  the  conduct 
and  conversation  were  such  as  that  their  natural  tendency  was  to  disturb 
one  or  more  persons  sssembled  the  statute  applies;  Salter  v.  State,  99  Ala. 
207,  13  So.  535,  holding  where  acts  wilfully  done  disturbs  a  religious  gathering 
the  fact  that  the  actor  had  no  intent  to  disturb  the  assemblage  is  immaterial; 
Goulding  v.  State,  82  Ala.  48,  2  So.  478,  holding  one  wilfully  and  intentionally 
engaging  in  a  personal  combat  without  lawful  excuse,  in  such  case  must  be 
regarded  as  guilty  of  the  offense;  Minter  v.  State,  104  Ga.  743,  30  S.  E.  989, 
holding  a  congregation  which  had  assembled  for  divine  service  may  be  dis- 
turbed though  at  time  they  were  assembled  around  preparing  and  eating 
their  dinner. 

Cited  in  reference  note  in  78  A.  S.  R.  923,  on  what  is  disturbance  of  regligious 
worship. 

—  Other  criminal  public  disturbances. 

Cited  in  Douglas  v.  Barber,  18  R.  I.  459,  28  Atl.  805,  holding  it  includes 
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not  only  the  acts  which  disturb  the  school  while  in  session,  but  also  preventing 
the  school  from  assembling. 

—  Intent  necessary  to  the  act. 

Cited  in  Williams  v.  State,  83  Ala.  68,  3  So.  743,  holding  the  presumption  of  a 
guilty  intent  from  acts  interrupting  the  assemblage  is  not  rebutted  by  proof 
of  a  secret  intention  not  to  interrupt. 

25  AM.  REP.  637,  REID  v.  STATE,  5S  AliA.  403. 
Validity  of  verdict  received  on  Sunday. 

Cited  in  United  States  ▼.  Ball,  163  U.  S.  662,  41  L.  ed.  300,  16  Sup.  Ct. 
Rep.  1102,  holding  when  a  case  is  committed  to  the  jury  on  Saturday  their  ver- 
dict may  be  received  and  the  jury  discharged  on  Sunday;  Chamblee  v.  State, 
78  Ala.  466;  McKinney  v.  State,  8  Tex.  App.  626;  Simmons  v.  State,  129  Ala. 
41,  29  So.  929, — holding  there  was  no  error  in  the  courts  receiving  the  verdict 
from  the  jury  on  Sunday;  Henderson  v.  Reynolds,  84  Ga.  159,  7  L.R.A.  327, 
10  S.  E.  734,  holding  where  a  case  begun  on  a  week  day  is  concluded  and  jury 
agree  on  their  verdict  early  Sunday,  the  judge  may  receive  the  verdict  and 
allow  the  jury  to  disperse.  , 

Cited  in  reference  note  in  13  A.  S.  R.  291,  on  validity  of  judicial  acts  done 
on  Sunday. 

Cited  in  notes  in  12  A.  D.  291,  on  validity  of  judicial  acts  on  Sunday;  3 
L.R.A.  658,  on  Sunday  as  nonjudicial  day. 

—  Entered  on  Sunday. 

Cited  in  Taylor  v.  Ervin,  119  N.  C.  274,  25  S.  E.  875,  holding  a  verdict 
entered  on  Sunday  of  a  week  set  for  the  duration  of  a  court,  is  legally  entered. 

Distinguished  in  Parsons  v.  Lindsay,  41  Kan.  336,  13  A.  S.  R.  290,  3  L.R.A. 
658,  21  Pac  227,  holding  a  judgment  rendered  on  Sunday  is  void. 

—  Of  1>ail  taken  on  Sunday. 

Cited  in  Hammons  v.  State,  59  Ala.  164,  31  A.  R.  13,  holding  bail  taken 
on  Sunday  is  valid. 

—  Of  trial  on  a  legal  holiday. 

Cited  in  Pfister  v.  State,  84  Ala.  432,  4  So.  395,  holding  fact  that  defendant 
was  tried  on  the  22d  of  February,  a  legal  holiday,  is  not  objectionable. 
Necessary  averments  in  libel. 

Cited  in  Brooke  v.  State,  154  Ala.  53,  45  So.  622,  on  necessity  of  averment  of 
falsity  of  libel  in  indictment;  Butler  v.  State,  162  Ala.  71,  50  So.  400,  holding 
that  indictment  for  slander  in  charging  imchastity  is  sufficient  provided  that 
language  attributed  to  defendant  plainly  imports  want  of  chastity. 

Distinguished   in   Moody   v.   State,   94   Ala.   42,    10   So.    670,   holding  under 
present  statutes  an  indictment  for  libel  must  aver  that  it  had  a  tendency  to 
provoke  a  breach  of  the  peace. 
Right  of  parties  to  poll  the  jury. 

Cited  in  Sanford  v.  State,  143  Ala.  78,  39  So.  370,  holding  where  the  defend- 
ant had  his  opportunity  to  poll  the  jury  on  Monday,  following  a  verdict 
received  on  Sunday  he  cannot  assail  the  judgment  and  sentence  entered. 

Distinguished  in  State  v.  Muir,  32  Kan.  481,  4  Pac.  812,  holding  the  court 
upon  receiving  a  verdict  on  Sunday  ought  not  to  dispose  of  the  case  so  as  to 
prevent  the  exercise  of  right  of  parties  to  poll  the  jury. 
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25  AM.  REP.  684,  DONOVAN  ▼.  PITCHER,  5S  AliA.  411. 
Doctrine  as  to  fee  In  abeyance. 

Cited  in  Clark  v.  Hillis,  134  Ind.  421,  34  N.  £.  13,  holding  the  doctrine  of  a 
fee  in  obeyance  is  not  now  the  law  of  real  property. 
Conflict  of  laws  as  to  time  of  bringing  salt  on  contract. 

ated  in  Galliher  v.  State  Mut.  L.  Ins.  Co.  150  Ala.  543,  124  A.  S.  R.  83, 
43  So.  833,  holding  a  contract  with  stipulatious  as  to  time  of  bringing  suit 
will  not  be  enforced  where  it  contravenes  the  express  terms  of  statute  Uiougn 
it  would  be  good  in  the  state  where  the  contract  was  entered  into. 

Cited  in  reference  notes  in  1  A.  S.  R.  161,  on  necessity  of  courts  of  one  state 
enforcing  law  of  another  contrary  to  its  public  policy;  14  A.  S.  R.  401,  on  what 
i«  required  by  comity  between  states. 

Effect  of  subsequent  legislation  on  right  of  action  after  salt  is  com- 
menced. 

Cited  in  DeLima  v.  Bidwell,  182  U.  S.  1,  45  L.  ed.  1041,  21  Sup.  Ct.  Rep. 
743,  holding  the  right  to  recover  money  su^  for  could  not  be  taken  away  by 
act  of  congress  passed  after  suit  was  begun. 

Disapproved  in  United  ^tates  v.  Heinszen,  206  U.  S.  370,  51  L.  ed.  1098, 
27  Sup.  Ct.  Rep.  742,  11  A.  &  E.  Ann.  Gas.  688,  holding  c<Higress  after  eom- 
mencement  of  suit  for  the  recovery  of  money  paid  may  ratify  executive  acts,  as 
where  duties  were  illegally  exacted. 
liaws  regulating  descent  of  realty. 

Cited  in  notes  in  13  L.RJ1.  283,  on  laws  regulating  descent  of  real  property; 
40  L.  ed.  U.  S.  693,  on  escheat  of  property  to  state. 

25  AM.  REP.  6S9,  REMBERT  ▼.  STATE,  58  AIiA.  467. 
Elements  of  forgery. 

Cited  in  Lawless  v.  SUte,  114  Wis.  189,  89  N.  W.  891,  holding  the  insertion 
of  a  figure  5  before  the  figure  9  in  a  check  a  material  alteration  constituting 
a  forgery;  Smith  v.  State,  29  Fla.  408,  10  So.  894,  holding  the  material  alter- 
ation of  an  order,  shown  on  its  face  to  be  an  allowance  for  an  account  approved 
by  the  board  of  public  instruction  as  a  proper  charge  constitutes  forgery; 
Wilson  v.  State,  85  Mass.  687,  38  So.  46,  holding  there  must  only  be  the  intent 
to  commit  but  also  an  act  of  alteration  done  to  a  material  part  so  that  injury 
might  result. 

Cited  in  reference  note  in  11  A.  S.  R.  205,  on  what  constitutes  forgery  as 
criminal  offense. 

Cited  in  notes  in  22  A.  D.  314,  on  accomplishment  of  fraud  as  essential  to 
forgery;  24  L.R.A.  35,  on  necessity  that  writing  be  intelligible  and  certain  to 
be  subject  of  forgery. 
Sufficiency  of  purport  of  writing  to  be  forgery. 

Cited  with  special  approval  in  Hendricks  v.  State,  26  Tex.  App.  176,  8  A.  S.  R. 
463,  9  S.  W.  555,  holding  an  instrument  as  follows  a  subject  of  forgery: 
Mr.  Goldstone  please  let  Bare  have  the  sum  of  $5  Dollars  in  Grosses  and  charge 
the  same  to  DR.  F.  T.  Cook.** 

Cited  in  Nelson  v.  State,  82  Ala.  44,  2  So.  463,  holding  the  words  'Due  8.50c 
J.  D."  may  be  the  subject  of  forgery  where  coupled  with  suflBcient  averments 
of  fact;  Lampkin  v.  State,  105  Ala.  1,  16  So.  575,  holding  false  order  or  request 
for  the  payment  of  money,  where  by  a  pecuniary  demand  is  or  purports  to 
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be  created  with  intent  to  defraud,  is  forgery;  Brazil  ▼.  State,  117  Ga.  332, 
43  S.  E.  460,  holding  a  check  purporting  to  be  drawn  upon  a  chartered  bank 
of  the  state  has  apparent  "legal  efficacy"  to  constitute  the  subject  matter  of 
forgery,  though  indorsed  in  other  than  the  name  of  the  payee;  Dixon  y. 
State,  81  Ala.  61,  1  So.  69;  Agee  v.  State,  113  Ala.  52,  21  So.  207,— holding 
a  writing  which,  if  genuine,  might  apparently  be  of  legal  evidence  or  the  founda- 
tion of  a  legal  liability  is  the  subject-matter  of  forgery;  Murphy  v.  State, 
118  Ala.  137,  23  So.  710,  holding  the  instrument  must  be  legally  capable  of 
effecting  a  fraud;  Allen  y.  State,  79  Ala.  34,  holding  the  offense  is  complete 
whether  the  instrument  alleged  to  have  been  forged  purports  to  discharge  in  full 
or  only  to  diminish  a  pecuniary  demand;  Glenn  v.  State,  116  Ala.  483,  23  So. 
1,  holding  where  extrinsic  facts  averred  show  the  instrument  was  the  subject 
of  forgery,  fact  that  the  instrument  on  its  face  created  no  liability  is  not 
material;  Raymond  v.  People,  2  Colo.  App.  329,  30  Pac  504,  holding  the  draw- 
ing of  a  warrant  upon  the  city  treasurer  which  on  account  of  failure  to  show 
the  purpose  for  which  it  was  drawn,  imposes  no  duty  or  liability  is  not  forgery 
within  the  statutes;  State  ▼.  Warren,  100  Mo.  430,  32  A.  S.  R.  681, 19  S.  W.  191, 
holding  where  the  accused  attempts  to  sign  the  name  of  a  person  really  existing 
but  does  it  so  inaccurately  that  one  of  ordinary  prudence  would  not  be 
deceived,  he  cannot  be  convicted  of  forgery;  Territory  v.  Delana,  3  Okla.  573, 
41  Pac.  618,  holding  if  the  instrument  is  void  or  invalid  upon  its  face  and 
cannot  be  made  good  by  averment,  the  crime  of  forgery  cannot  be  predicated 
upon  it;  Baysinger  v.  State,  77  Ala.  63,  54  A.  R.  46,  holding  an  order  dimly 
written  asking  one  addressed  to  send  a  sum  of  money  and  signed,  having  the 
capacity  to  deceive  will  support  an  indictment  for  forgery. 

Cited  in  notes  in  24  L.RJL  42,  on  forgery  of  instrument  the  real  efficacy  of 
which  is  not  apparent;  54  L.R.A.  795,  on  forgery  by  making  or  altering  mere 
memorandum. 
<— Averments  of  tendency  to  defraud. 

Cited  in  Burden  v.  State,  120  Ala.  388,  74  A.  6.  R.  37,  25  So.  190;  Hobbs  ▼. 
State,  75  Ala.  1;  Fomby  v.  State,  87  Ala.  36,  6  So.  271,— holding  facts  must  be 
averred  with  certainty  to  make  judicially  apparent  that  the  instrument  is 
the  subject  of  forgery;  People  v.  Di  Ryana,  8  Cal.  App.  333,  96  Pac.  919,  to  the 
point  that  when  forged  instnmient  is  defective  or  unintelligible,  its  capacity  to 
defraud  must  be  made  to  appear  by  averments. 

Cited  in  note  in  22  A.  D.  314,  on  allegation  of  extrinsic  facts  to  show  effect 
of  instrument. 

Distinguished  in  Travis  v.  State,  83  Ga.  372,  9  S.  E.  1063,  holding  the  rule, 
that  any  extrinsic  fact  requisite  to  render  a  doubtful  or  incomplete  instrument 
efficient  in  the  consummation  of  a  fraud  would  have  to  be  alleged,  does  not 
prevail  in  this  state. 

SnflSclency  of  Indictment. 

Cited  in  Williams  ▼.  State,  98  Ala.  22,  12  So.  808,  holding  an  indictment 
which  follows  the  language  of  the  statute  is  sufficient. 

Cited  in  reference  note  in  8  A.  S.  R.  470,  on  sufficiency  of  indictment  for 
forgery. 

Cited  in  note  in  31  L.R.A.(N.S.)  216,  on  necessity  <^  setting  out  instrument 
in  indictment  for  forgery  or  uttering  forgery. 
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25  AM.  REP.  645,  SPARRENBBSlGfiR  T.  STATE,  5S  AliA.  481. 

Followed  without  disouBsion  in  Jones  v.  State,  81  AU.  79,  1  So.  32. 
SolBclency  of  indictment  In  words  synonymoos  with  statute. 

Cited  in  Code  v.  State,  83  Ala.  62,  3  A.  S.  R.  688,  3  So.  849,  holding  the  term 
"comcrib  containing  corn,"  included  "cornpen  containing  corn;"  Myers  v.  State, 
84  Ala.  11,  4  So.  291,  holding  the  words  female  and  woman  used  in  indictm^it 
mean  the  same  thing;  State  ▼.  Hanlon,  32  Or.  95,  48  Pac  353,  holding  a  build- 
ing wherein  workmen  pursues  his  building  and  keeps  his  tools,  though  no  article 
is  offered  for  sale,  is  a  "shop"  within  the  meaning  of  statutes  punishing  larceny* 
in  any  "store,  shop  or  warehouse." 

Cited  in  note  in  3  A.  S.  R.  279,  on  sufficiency  of  indictment  as  charging 
murder  in  language  of  statute. 
Motion  to  quash  Indictment  when  aTallable. 

Cited  in  Sanwioh  v.  State,  137  Ala.  86,  84  So.  620,  holding  the  motion  to 
quash  is  the  proper  practice  to  raise  the  question  of  immunity  from  prose- 
cution by  reason  of  having  testified  before  the  grand  jury;  Nordan  y.  State, 
143  Ala.  13,  89  So.  406,  holding  an  objection  based  upon  an  illegal  organi- 
sation of  the  grand  jury  should  be  raised  by  a  motion  to  quash  the  indictment ; 
Nixon  ▼.  State,  68  Ala.  545,  holding  where  one  or  more  of  the  jurors  are  not 
drawn  in  the  presence  of  the  officers  designated  by  law,  the  objection  may  be 
presented,  either  by  plea  in  abatement,  or  by  motion  to  quash;  Reese  y.  State,  90 
Ala.  624,  8  So.  818,  holding  proof  being  made  on  a  motion  to  quash,  that  name 
of  deceased  (describes  as  being  of  name  unknown)  was  known,  the  court 
should  have  quashed  the  indictment;  Ashworth  ▼.  State,  63  Ala.  120,  holding 
grand  jury's  disregard  of  its  duty  in  preferring  an  indictment  when  neither 
the  owner  of  stock  nor  his  lawful  agent  made  complaint  would  be  quashed  on 
motion  and  proof;  Duvall  v.  State,  63  Ala.  12,  holding  the  indictment  suffi- 
cient, in  averring  facts  as  unknown  to  the  grand  jury,  as  where  money  stolen 
is  described  as  of  numbers  and  denominations  unknown. 
—  Want  of  evidence  to  sustain  bill. 

Cited  in  Bryant  v.  State,  79  Ark.  282,  holding  a  motion  to  quash  is  properly 
overruled  where  aimed  at  the  sufficiency  of  the  evidence;  Hall  v.  State,  134  Ala. 
90,  32  So.  750,  holding  the  weight  or  sufficiency  of  the  evidence  upon  which  the 
indictment  is  founded  cannot  be  inquired  into;  Allen  v.  State,  162  Ala.  74,  50 
So.  279,  19  A.  &  E.  Ann.  Cas.  867,  to  the  point  that  when  it  appears  that  wit- 
nesses were  examined  before  grand  jury  no  inquiry  into  sufficiency  of  evidence 
can  be  indulged;  People  v.  State,  82  Mich.  109,  46  N.  W.  956,  holding  where 
found  upon  evidence,  some  of  which  is  competent  and  some  incompetent,  the 
court  will  not  go  behind  the  indictment;  State  v.  Grady,  84  Mo.  220  (affirming 
12  Mo.  App.  361),  holding  an  indictment  found  by  a  grand  jury  without  any 
evidence  will  be  quashed  on  defendant's  motion;  Perkins  v.  State,  66  Ala. 
457,  holding  fact  that  the  indictment  was  found  on  insufficient  testimony,  can 
be  reached  only  by  motion  to  quash;  Joyner  v.  State,  78  Ala.  448,  holding 
motion  to  quash  should  prevail  where  only  witness  before  grand  jury  testified 
without  being  under  oath;  Gaines  v.  State,  146  Ala.  16,  41  So.  865,  holding 
where  any  evidence  was  before  the  grand  jury  to  authorize  a  bill,  all  inquiry 
as  to  its  nature,  character  and  sufficiency  is  cut  off;  Washington  v.  State,  63  Ala. 
189;  Agee  ▼.  State,  117  Ala,  169,  23  So.  486,— holding  same  when  it  appears 
thai  a  competent  witness  was  sworn  and  examined  before  the  grand  jury. 
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Cited  in  note  in  28  L.R.A.  325^  on  Bufficiency  of  evidence  before  grand  jury  on 
reindictment. 

Right  to  raise  objection  to  indictment  first  time  In  higher  courts. 

Cited  in  Sta4»  ex  rel.  Atty.  Gen.  v.  Savage,  89  Ala.  1,  7  L.R.A.  426,  7  So.  183, 
holding  the  motion  to  quash  because  witnesses  were  not  examined  or  that 
twelve  of  the  grand  jurors  did  not  concur  cannot  be  raised  in  this  court  for  the 
first  time  by  motion  to  quash;  Jackson  v.  State,  74  Ala.  26,  holding  objections 
to  the  spelling  of  the  foreman's  name,  going  to  the  genuintoess  of  an  indictment 
as  a  court  record  cannot  be  interposed  in  this  court  for  the  first  time. 

Kffect  of  quashing  of  Indictment  for  same  offense  at  former  term. 

Distinguished  in  Terry  v.  State,  16  Tex.  App.  66,  holding  fact  that  an  in- 
dictment at  a  former  term  for  same  offense  was  quashed  is  on  ground. 

Admissibility  of  affidavits  of  grand  Jurors  to  show  nature  of  bill. 

Cited  in  Gitchell  v.  People,  146  111.  175,  37  A.  S.  R.  147,  33  N.  E.  757,  holding 
affidavits  of  grand  jurors  are  not  admissible  in  evidence  for  the  purpose  of 
showing  that  a  true  bill  was  not  found  on  concurrence  of  the  entire  number. 

Cited  in  note  in  28  L.R.A.  35,  on  concurrence  by  twelve  grand  jurors  in 
finding  indictments 

25  AM.  REP.  646,  EX  PARTE  McANAIiliY,  5S  ALA.  405. 
Rule  for  determining  right  of  accused  to  bail  In  capital  cases. 

Cited  in  Re  Losasso,  15  Colo.  163,  10  L.R.A.  847,  24  Pac.  1080;  Ex  parte 
Smith,  23  Tex.  App.  100,  5  S.  W.  99, — holding  if  the  evidence  is  clear  and 
strong,  leading  a  well  guarded  and  dispassionate  judgment  to  the  conclusion 
that  the  accused  is  the  guilty  agent  of  the  offense  committed  and  will  probably 
be  capitally  punished,  bail  is  not  a  matter  of  right;  Ex  parte  Foster,  5  Tex. 
App.  625,  32  A.  R.  577,  holding  bail  should  be  allowed  where  the  evidence 
adduced  on  the  application  would  not  sustain  a  verdict  of  murder  in  the  first 
degree;  Ex  parte  Nettler,  58  Ala.  268;  Ex  parte  Brown,  65  Ala.  446;  Ex  parte 
Sloane,  95  Ala.  22,  11  So.  14;  Ex  parte  Richardson,  96  Ala.  110,  11  So.  316; 
Ex  parte  Bonner,  100  Ala.  114,  14  So.  648;  Thrasher  v.  State,  26  Fla.  526,  7 
So.  847, — holding  a  safe  rule  is  to  refuse  bail  in  all  cases  where  a  judge 
would  sustain  a  capital  punishment,  if  pronounced  by  a  jury,  on  such  evidence 
as  is  exhibited  on  the  hearing  for  bail;  State  v.  Roach,  151  Ala.  666,  on  the 
admissibility  of  bail;  Re  Thomas,  20  Okla.  167,  -—  L.R.A.(N.S.)  — ,  93  Pac. 
980,  1  Okla.  Crim.  Rep.  15,  holding  that  bail  should  be  refused  if  evidence 
is  insufficient  to  raise  reasonable  doubt  in  mind  of  court  whether  accused  was 
guilty  of  capital  offense. 

Cited  in  note  in  8  E.  R.  C.  110,  on  right  to  bail. 
Rule  as  to  reversal  on  findings  of  facts. 

Cited  in  Nooe  v.  Gamer,  70  Ala.  443,  holding  the  rule  is  not  to  reverse  un- 
less it  is  so  manifestly  against  the  evidence  that  a  judge  at  nisi  prius  would 
set  aside  the  verdict  of  a  jury,  rendered  on  the  same  evidence;  Cawthom  v. 
State,  63  Ala.  157,  holding  where  trial  judge  had  witnesses  before  him  his 
judgment  on  the  facts  so  found  will  not  be  reversed  unless  it  is  manifestly 
wrong;  Rather  v.  Young,  56  Ala.  94,  holding  same  as  to  the  decree  of  the  chan- 
cellor. 
^  Refusal  of  bail. 

Cited  in  Ex  parte  Allen,  55  Ala.  258,  holding  where  the  right  to  bail  de- 
pends in  a  great  degree  on  testimony  given  "ore  tenus"  it  must  clearly  appear 
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wrong  for  this  court  to  reverse;  Ex  parte  Weaver,  55  Ala.  250,  holding  same 

where  correctness  of  a  denial  of  hail  depends  greatly  on  the  manner,  conduct 

and  demeanor  of  the  witnesses;  Ex  parte  Warrick,  73  Ala.  67,  as  supporting 

the  decision  of  the  judge  refusing  hail  in  case  of  murder,  after  witnesses  had 

testified. 

Bfanner  of  witness  as  bearing  on  credibility. 

Cited  in  Dargan  v.  Harris,  68  Ala.  144,  holding  the  credibility  of  oral  testi- 
mony depends,  in  a  large  degree,  on  the  manner  of  the  witness  on  the  stand. 
Presumption  from  fact  of  indictment. 

Cited  in  SUte  v.  Croker,  5  Wyo.  385,  40  Pac.  681,  holding  the  indictment 
furnished  presumptive  evidence  only  of  the  guilt  of  the  accused. 

25  AM.  REP.  650,  H£NBACK  T.  STATE,  5S  AliA.  5iS. 
Effect  upon  an  indictment  of  failure  to  specify  time  of  commission  of 
offense. 

Cited  in  McDowell  v.  State,  61  Ala.  172,  holding  a  judgment  upon  a  general 
verdict  of  guilty  will  not  be  arrested  by  reason  of  failure  of  indictment  to 
specify  the  particular  time  of  the  commission  of  the  offense. 
Effect  of  statute  fixing  time  at  which  laws  go  into  effect. 

Cited  in  Olmstead  v.  Crodc,  89  Ala.  228,  7  So.  776,  holding  the  rule  in  the 
state  as  to  time  laws  passed  shall  go  into  effect  is  a  mere  legislative  enactment 
which  it  is  competent  for  the  general  assembly  to  entirely  abrogate; 

25  AM.  REP.   653,  GHOLSON  v.  STATE,  58  AliA.  510. 
^hat  constitutes  one  a  traveler  within  statutes. 

Cited  in  State  v.  Smith,  157  Ind.  241,  87  A.  S.  R.  206,  61  N.  E.  560; 
McQuirk  ▼.  State,  64  Miss.  209,  1  So.  103,— holding  the  traveling  intended 
by  the  statute  to  be  an  excuse  for  carrying  concealed  weapons  means  a  travel- 
ing of  such  distance  as  to  take  one  beyond  the  circle  of  his  friends  and  ac- 
quaintances; Burst  V.  State,  89  Ind.  133,  holding  e  a  traveler  whose  business 
took  him  to  various  places  in  adjoining  counties  where  he  had  store  yards; 
Lott  V.  State,  122  Ind.  393,  24  N.  E.  156,  holding  a  ''mail  carrier^  while  in  the 
discharge  of  his  duties  is  a  traveler  within  the  statutes;  Coker  v.  State,  63 
Ala.  95,  holding  where  the  journey  was  expected  and  intended  to  carry  one 
into  two  coimties  other  than  his  own  he  was  traveling,  within  the  statute; 
Wilson  V.  State,  68  Ala.  41,  on  what  constitutes  a  journey  under  the  statutes. 

Cited  in  reference  notes  in  36  A.  R.  15,  as  to  when  one  is  "traveling"  within 
meaning  of  statute  forbidding  carrying  concealed  weapons  except  while  travel- 
ing; 42  A.  R.  601,  on  liability  for  injury  to  person  traveling  in  highway; 
87  A.  S.  R.  206,  on  carrying  of  concealed  weapons  by  travelers;  8  A.  S.  B. 
447,  on  carrying  concealed  weapons  as  criminal  offense;  11  A.  S.  R.  203,  on 
construction  of  statutes  regarding  carrying  of  weapons. 

35  AM.  REP.  656,  CAMPBELL  ▼.  MONTGOMERY,  5S  ALA.  537. 
Municipal  liability  for  negligence  of  police. 

Cited  in  Fritz  v.  Kansas  City,  84  Mo.  632;  Bartlett  v.  Clarksburg,  45  W.  Va. 
393,  72  A.  S.  R.  817,  43  L.R.A.  295,  31  S.  £.  918,— holding  a  mimicipal  corpora- 
tion is  not  liable  for  damages  resulting  by  reason  of  negligence  of  its  police; 
Robinson  v.  Greenville,  42  Ohio  St.  625,  51  A.  R.  857,  holding  it  not  liable  for 
an  injury  resulting  from  the  acts  of  an  assemblage  of  disorderly  persons. 
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Cited  in  notes  in  30  A.  8.  R.  401,  on  municipal  liability  for  negligence  or  mis- 
conduct of  police  department;  23  L.R.A.(N.S.)  638,  643,  on  liability  of  munici- 
pality for  failure  to  prevent  improper  conduct  in  or  use  of  streets;  27  L.  ed. 
U.  S.  936,  on  municipal  liability  for  property  destroyed  by  mob;  23  E.  R.  C. 
140,  on  riot. 
'—Failure  to  perforin  corporate  doty. 

Cited  in  Dalton  v.  Wilson,  118  Ga.  100,  98  A.  S.  R.  101,  44  8.  E.  830,  holding 
a  liability  does  not  result  from  failure  of  city  to  exercise  its  corporate  power 
to  abate  a  nuisance  maintained  by  an  individual  on  private  property;  Woodruff 
V.  Stewart,  63  Ala.  206,  holding  where  injuries  result  from  neglect  of  a  duty  de- 
nominated an  absolute  and  perfect  corporate  duty  the  municipality  is  liable. 

Cited  in  reference  notes  in  2  A.  S.  R.  169,  on  obligation  of  municipal  corpora- 
tions to  keep  streets  and  highways  in  safe  condition;  48  A.  8.  R.  558,  on  duty 
of  municipal  corporation  to  keep  sidewalk  in  repair. 

Cited  in  note  in  63  A.  D.  352,  on  municipal  liability  for  failure  to  repair 
streets  and  highways. 

Distinguished  in  Sheffield  v.  Harris,  101  Ala.  564,  14  So.  357,  holding  a  city 
liable  for  injuries  resulting  from  a  discharge  of  dynamite,  carelessly  and  negli- 
gently left  buried  by  its  agents. 

25  AM.  REP.  660,  NELSON  T.  STEWART,  54  AliA.  115. 
Effect  of  discharge  in  bankruptcy. 

Cited  in  Re  Home  Discount  Co.  147  Fed.  538,  holding  bankrupt's  discharge 
operated  to  avoid  an  assignment  of  future  wages  given  to  secure  a  provable  debt 
earned  after  the  filing  of  his  petition;  Young  v.  Howe,  150  Ala.  157,  43  So.  488, 
holding  discharge  in  bankruptcy  of  the  debt  on  which  suit  is  brought  is  bar  to 
obtaining  judgment  thereon. 

Cited  in  reference  note  in  14  A.  S.  R.  484,  on  release  of  note  made  two  days 
before  filing  of  application  by  maker  for  benefit  of  bankruptcy  law. 

Cited  in  note  in  30  A.  S.  R.  738,  on  moral  obligation  as  consideration  of  prom- 
ise to  pay  after  debt  is  released. 
Revival  of  debt  barred  by  discharge  in  bankruptcy  by  subsequent  promise. 

Cited  in  Wolff  v.  Eberlein,  74  Ala.  99,  49  A.  R.  809,  holding  promise  made 
4rabsequent  to  discharge  will  revive  debt. 

Cited  in  reference  note  in  42  A.  R.  61,  on  new  promise  by  bankrupt  to  pay 
made  pending  bankrupt  proceedings. 

Cited  in  note  in  135  Am.  St.  Rep.  379,  on  revival  of  debt  discharged  in  bank- 
ruptcy. 

:25  AM.  REP.  663,  DANNER  T.  STATE,   54  AliA.   127. 
Indictment  in  language  of  statute  reading  alternatively. 

Cited  in  Wesley  v.  State,  61  Ala.  282,  holding  if  allegation  in  indictment  for 
robbery  is  in  the  alternative  if  the  taking  of  any  one  of  the  things  alleged  should 
not  amount  to  robbery  the  indictment  would  be  defective;  Neal  v.  State,  63 
Ala.  465;  Daniel  v.  State,  61  Ala.  4, — holding  where  a  statute  creating  an  of- 
fense declares  that  it  may  be  committed  by  certain  specified  acts  or  means,  "or 
-otherwise"  the  acts  otherwise  or  different  from  those  specified  and  which  are 
put  in  evidence,  must  be  so  alleged  in  the  indictment,  that  the  court  shall  be 
able  to  see  whether  or  not  they  constitute  the  offense;  Traylor  v.  State,  100  Ala. 
142,  14  So.  634,  holding  the  general  rule  is  that  when  a  statute  creates  an  of- 
Am.  Rep.  Vol.  XVI.— 47. 
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feme  and  prescribes  its  constituents^  it  is  sufficient  in  an  indictment  or  eom- 
plaint  to  pursue  the  language  of  the  statute. 

Cited  in  notes  in  94  A.  D.  265,  as  to  when  crime  may  be  chaiged  in  language 
of  statute;  15  E.  R.  C.  212,  on  validity  of  indictment  laid  in  the  disjunctiye. 
Necessity  of  allegation  of  descriptive  phrase  of  statute  In  Indictment. 

Cited  in  Jones  v.  State,  60  Tex.  Crim.  Rep.  100,  06  S.  W.  44,  holding  under 
statute  describing  private  residence  in  defining  crime  of  burglary,  an  indictment 
which  failed  to  add  descriptive  phrase,  defective. 
SnlBclent  aTerment  of  valae  In  Indictment  for  burglary. 

Cited  in  Hurt  v.  State,  66  Ala.  214,  holding  in  indictment  for  burglary  under 
code  an  averment  that  in  the  building  broken  into  and  entered  "meat  and  flour, 
things  of  value  were  Uien  and  there  kept  for  use"  is  a  sufficient  averment  <tf 
their  value. 

Necessity  of  proof  of  value  In  prosecution  for  burglary. 

Cited  in  Rowland  v.  State,  65  Ala.  210,  holding  it  necessary. 
Presumption  as  to  character  of  defendant  in  criminal  case. 

Cited  in  People  v.  Davis,  1  Cal.  App.  8,  81  Pac.  716,  holding  presumption  as  to 
fair  character  is  limited  to  the  traits  of  character  necessarily  involved  in  the 
particular  case;  Little  v.  State,  68  Ala.  266;  Dryman  v.  State,  102  Ala.  130, 
15  So.  433;  People  v.  Lee,  1  Cal.  App.  160,  81  Pac  060,'— holding  there  is  no 
presumption  either  as  to  good  or  bad  character. 

Cited  in  referenoe  note  in  22  A.  S.  R.  470,  on  presumption  of  accused's  ehar- 
aeter. 

35  AM.  RBP.  665,  WIIXIAMS  v.  6TATB,   54  ASjA.   ISl. 
Proof  of  marriage. 

Cited  in  Oweus  v.  State,  04  Ala.  07,  10  So.  660,  holding  it  may  be  proved  by 
admissions  and  declarations  of  the  parties;  Bynon  v.  State,  117  Ala.  80,  67  A 
S.  R.  163,  23  So.  640,  holding  it  may  be  proved  by  circumstances  warranting  an 
inference  of  its  existence;  Moore  v.  Heineke,  110  Ala.  627,  24  So.  374,  holding  it 
may  be  proved  by  cohabitation  and  declarations  of  the  parties;  State  v.  Miller, 
3  Penn.  (Del.)  618,  52  Atl.  262,  holding  admissions  and  acts  of  parties  are  ad- 
missible in  evidence  to  prove  fact  of  foreign  marriage;  Parker  v.  State,  77 
Ala.  47,  64  A.  R.  43;  Williams  v.  State,  151  Ala.  108,  44  So.  57;  Lowery  v. 
People,  172  IlL  466,  64  A.  S.  R.  50,  50  N.  E.  165;  SUte  v.  Hughes,  36  Kan.  626, 
67  A.  R.  105,  12  Pac.  28;  United  Stotes  v.  Miles,  2  Utah,  10,— holding  the  de- 
liberate admissions  of  the  defendant  are  of  thonselves  sufficient  to  establish  the 
first  marriage  in  indictment  for  bigamy. 

Cited  in  reference  note  in  0  A.  S.  R.  270,  on  marriage  sufficient  to  support 
indictment  for  bigamy. 

Cited  in  notes  in  03  A.  D.  256,  on  declarations  and  confessions  of  accused  as 
proof  of  marriage  alleged  to  be  bigamous;  36  A.  R.  22,  24,  on  sufficiency  of  de- 
fendant's admissions  to  establish  his  first  marriage  in  prosecution  for  bigamy; 
67  A.  R.  453,  on  when  proof  of  actual  marriage  is  necessary;  47  A.  S.  R.  228,  230, 
on  sufficiency  of  proof  of  former  marriage  in  prosecution  for  bigamy;  12  L.RA. 
838,  on  admissibility  of  declarations  as  to  marriage;  17  E.  R.  C.  176,  on  suf- 
ficiency in  proaeeutions  for  bigamy  of  showing  that  first  marriage  was  valid 
eommon-law  marriage. 
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Mode  of  saTins  question  whether  evidence  was  sufficient  to  sustain  con- 
viction. 

Cited  in  Hubbard  v.  State,  72  Ala.  164,  as  to  it  only  being  presented  by  ex- 
ception to  ruling  of  court  on  evidence. 

25  AM.  REP.  671,  WOODS  v.  ARMSTRONG,  54  ALA.  150. 
Contract  founded  upon  act  which  statute  prohibits  under  penalty. 

Cited  in  Levinson  v.  Boas,  150  Cal.  185,  12  L.R.A.(N.S.)  675,  88  Pac.  825, 
11  A.  &  E.  Ann.  Cas.  601,  holding  where  statute  is  made  for  protection  of  the 
public  a  contract  in  violation  of  its  provisions  is  void;  Renfro  v.  Loyd,  04  Ala. 
94;  Pacific  Guano  Co.  v.  Mullen,  00  Ala.  582;  Harrison  v.  Jones,  80  Ala.  412; 
Campbell  v.  Segars,  81  Ala.  259,  1  So.  714;  Dudley  v.  Collier,  87  Ala.  431,  13  A. 
S.  R.  55,  0  So.  304;  Moog  v.  Hannon,  93  Ala.  503,  9  So.  590;  Jemison  v.  Bir- 
mingham &  A.  R.  Co.  125  Ala.  378,  28  So.  51 ;  Turner  v.  Merchants'  Bank,  120 
Ala.  397,  28  So.  409;  Bluthenthal  v.  Headland,  132  Ala.  249,  90  A.  S.  R.  904, 
31  So.  87;  Western  U.  Teleg.  Co.  v.  Young,  138  Ala.  240,  30  So,  374;  Swanger 
V.  Mayberry,  59  Cal.  91;  Berka  v.  Woodward,  125  Cal.  119,  73  A.  S.  R.  31,  45 
L.R.A.  420,  57  Pac.  777;  Johnson  v.  Berry,  20  S.  D.  133,  1  L.R.A.(N.S.)  1159, 
104  N.  W.  1114;  Farrou  v.  Vedder,  19  111.  App.  305;  Sandage  v.  Studabaker 
Bros.  Mfg.  Co.  142  Ind.  148,  51  A.  S.  R.  105,  34  L.RA.  303,  41  N.  E.  380; 
Yount  V.  Denning,  52  Kan.  029,  35  Pac.  207;  Denning  v.  Yount,  02  Kan.  207. 
50  L.RA.  103,  01  Pac.  803;  Pinney  v.  First  Nat.  Bank,  08  Kan.  223,  75  Pac. 
119,  1  A.  &  £.  Ann.  Cas.  331;  Vanmeter  v.  Sparrier,  94  Ky.  22,  21  S.  W.  337; 
Smith  V.  Robertson,  106  Ky.  472,  45  L.RA.  510,  50  S.  W.  852;  Bisbee  v.  McAllen, 
39  Minn.  143,  39  N.  W.  2*99;  Glass  v.  Basin  &  B.  S.  Min.  Co.  31  Mont.  21,  77 
Pac.  302;  Ward  v.  Sugg,  113  N.  C.  489,  24  L.R.A.  280,  18  S.  E.  217;  McConnell 
V.  Ritchens,  20  S.  C.  430,  47  A.  R.  845;  Stevenson  v.  Ewing,  87  Tenn.  40,  9  S. 
W.  230;  Short  v.  Bullion-Beck  &  C.  Min.  Co.  20  Utah,  20,  45  L.RJL.  003,  57 
Pac  720;  Miller  v.  Union  Mill  Co.  45  Wash.  199,  88  Pac.  130,— holding  it  void; 
Sunflower  Lumber  Co.  v.  Turner  Supply  Co.  158  Ala.  191,  132  A.  S.  R.  20,  48  So. 
510,  holding  that  if  conditions  of  statute  are  made  for  protection  of  public  agree- 
ment made  are  void  where  conditions  are  not  complied  with ;  McLaughlin  v.  Ard- 
more  Loan  A  Trust  Co.  21  Okla.  173,  95  Pac.  779,  holding  that  note  was  void 
where  founded  upon  deed  of  land  from  payee  to  maker,  in  possession  of  payee  and 
held  by  him  in  violation  of  act  of  Congress. 

Cited  in  reference  notes  in  40  A.  R.  720,  on  validity  of  contracts  not  comply- 
ing with  penal  statute;  13  A.  S.  R.  00,  as  to  what  contracts  of  foreign  corpora- 
tions are  void  by  statute ;  35  A.  S.  R.  800,  on  contracts  in  contravention  of  stat- 
ute; 41  A.  S.  R.  900,  on  enforcement  of  illegal  contracts  in  equity;  55  A.  S.  R. 
00,  on  validity  of  contract  to  defeat  policy  of  statute;  59  A.  S.  R.  301,  on  va- 
lidity of  contracts  under  unlicensed  dealings;  73  A.  S.  R.  39,  on  action  on  con- 
tract forbidden  by  law  or  subject  to  penalty. 

Cited  in  notes  in  117  A.  S.  R.  508,  on  enforceability  of  contracts  violating  laws 
regarding  inspection,  labeling,  or  statement  of  quality;  0  L.R.A.  281;  12  L.R.A. 
(N.S.)  578,  580,  582, — on  validity  of  contracts  in  violation  of  laws;  21  L.R.A, 
796,  on  constitutionality  of  police  restraints  upon  business;  1  L.R.A.(N.S.)  180, 
on  invalidity  of  police  regulations  as  to  branding  or  labeling  articles  of  com- 
merce; 7  LJl.A.(N.S.)  407,  on  secret  bonus  to  officer  or  director  as  affecting  right 
to  enforce  contract  against  corporation;  12  L.R.A.(N.S.)  590,  on  ethics  of  sale 
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of  fertilizer  in  Violaiion  of  law;  12  L.R.A.(N.S.)  586,  on  implication  from  pen- 
alty of  legislative  intention  to  prohibit  contracts. 

Distinguished  in  Union  Trust  Co.  v.  Preston  Nat.  Bank,  136  Mich.  460,  112 
A.  8.  R.  370,  00  N.  W.  300,  4  A.  &  £.  Ann.  Cas.  347,  holding  general  banking 
law  forbidding  and  making  it  a  crime  for  bank  officer  or  employee  to  certify  a 
check  when  the  amount  thereof  does  not  stand  to  credit  of  the  drawer  on 
books  of  bank,  does  not  make  check  so  certified  invalid  in  hands  of  bona  fide 
holder;  Mandlebaum  v.  Gregovich,  17  Nev.  87,  45  A.  R.  433,  28  Pac.  121,  hold- 
ing when  a  lioense  to  carry  on  a  particular  trade  is  required  for  the  sole  purpose 
of  raising  revenue,  and  the  statute  only  inflicts  a  penalty  by  way  of  securing 
payment  of  lioense  money  the  sale  without  license  is  valid;  Fairly  v.  Wappoo 
Mills,  44  S.  C.  227,  20  L.RJL.  215,  22  S.  E.  108,  holding  an  ordinance  of  city 
council,  passed  in  pursuance  of  legislative  authority,  requiring  a  license  fee  for 
carrying  on  the  business  of  a  broker  does  not  render  void  a  contract  made  by  an 
unlicensed  broker,  where  the  ordinance  does  not  expressly  or  by  manifest  intent 
declare  the  business  unlawful  without  license;  Wright  v.  Lee,  4  S.  D.  237,  55 
N.  W.  031,  holding  failure  of  foreign  corporation  to  file  articles  of  incorpora- 
tion in  state  in  eomplianoe  with  statute  does  not  make  contracts  of  such  corpo- 
ration invalid. 
€k>ntracts  founded  on  act  which  statute  prohibits  providing  no  penatly. 

Cited  in  Robertson  v.  Hayes,  83  Ala.  200,  3  So.  674,  holding  contract  to  do 
or  have  done  something  prohibited  by  statute  void  though  not  so  declared  in 
terms,  and  although  no  penalty  is  imposed  for  doing  the  prohibited  act. 

Cited  in  reference  note  in  86  A.  S.  R.  251,  on  invalidity  of  contract  contra- 
vening policy  of  statute. 

Cited  in  note  in  12  L.RJL(N.S.)  585,  on  validity  of  contracts  impliedly  pro- 
liibited  by  statute. 
Effect  of  repeal  of  statute  upon  existing  causes  of  action  or  contract. 

Cited  in  Grey  v.  Mobile  Trade  Co.  55  Ala.  387,  28  A.  R.  720,  holding  it  does 
not  impair  right  once  accrued;  Pacific  Guano  Co.  v.  Dawkins,  57  Ala.  115,  hold- 
ing subsequent  repeal  by  statute  will  not  vitalize  a  contract  made  in  violation 
of  its  provisions  during  time  it  was  in  force. 

Cited  in  ncte  in  12  L.R.A.(N.S.)  501,  on  effect  of  repeal  of  prohibitory  statute 
on  legality  of  contract  made  in  violation  thereof. 
How  defense  of  illegality  pleaded. 

Cited  in  Nelms  v.  Edinburg  American  Land  Mortg.  Co.  02  Ala.  157,  0  So.  141, 
holding  where  contract  does  not  on  its  face  show  its  illegality  the  question 
should  be  raised  by  answer  and  not  demurrer. 

Cited  in  note  in  8  A.  D.  601,  on  actions  on  illegal  contracts. 

35  AM.  REP.  678,  DAVIS  ▼.  8WANSON,  54  ALA.  377. 
Right  of  heirs  or  personal  representatives  to  impeach  fraudulent  acts  of 
decedent. 

Cited  in  Woods  v.  Legg,  01  Ala.  511,  8  So.  342,  as  to  their  right;  Coffey  v. 
Norwood,  81  Ala.  612,  8  So.  100;  Gilliland  v.  Fenn,  00  Ala.  230,  0  L.R.A.  413, 
8  So.  15;  Spooner  v.  Hilbish,  02  Va.  333,  23  S.  E.  751, — ^holding  they  cannot  im- 
peach them. 

Cited  in  reference  notes  in  00  A.  D.  201,  on  right  of  executor  or  administra- 
tor to  maintain  bill  to  set  aside  fraudulent  conveyance  of  deceased  debtor;  12 
A.  S.  R.  517,  on  validity  of  fraudulent  conveyance  as  between  the  parties. 
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Cited  in  notes  in  3  A.  S.  R.  740,  on  right  of  executor  or  administrator  to 
maintain  action  to  set  aside  deceased's  conveyance  in  fraud  of  creditors;  78  A. 
S.  R.  177,  on  general  power  of  executors  over  real  property;  135  Am.  St.  Rep. 
330,  on  relief  from  fraudulent  conveyance  after  death  of  grantor. 
Personal  representative  of  deceased  fraudulent  grantor  as  necessarj 
party  to  bill  to  set  aside  conveyance. 

Cited  in  McClarin  v.  Anderson,  109  Ala.  671,  19  So.  982,  holding  he  is  not  a 
necessary  party. 

Right  of  assignee  for  benefit  of  creditors  to  attack  validity  of  assign* 
ment. 

Cited  in  Sampson  v.  Jackson,  103  Ala.  550,  15  So.  893,  holding  he  has  not 
the  right. 

Cited  in  reference  note  in  8  A.  S.  R.  592,  on  estoppel  of  one  executing  deed 
to  defraud  creditors  from  denying  grantee's  title. 

Right  of  creditor  to   file  bill   to   discover  property   fraudulently   con- 
veyed by  debtor. 

Cited  in  Freeman  v.  Pullen,  119  Ala.  235,  24  So.  57,  as  to  his  right. 

25  AM.  RE:P.  679,  WELSH  v.  PHIIililPS,  54  AliA.  S09. 
Bffect  of  conveyance  of  mortgaged  premises  by  mortgagee  after  condition 
broken. 

Cited  in  Cook  v.  Parham,  63  Ala.  456,  holding  conveyance  of  mortgaged  prem- 
ises hy  heirs  or  devisees  of  deceased  mortgagee  operated  in  equity  as  assign- 
ment of  secured  debt;  Fields  v.  Clayton,  117  Ala.  638,  67  A.  S.  R.  189,  23  So. 
530;  High  v.  Hoffman,  129  Ala.  359,  29  So.  658;  Hooper  v.  Birchfield,  138  Ala. 
423,  35  So.  851;  Sadler  v.  Jefferson,  143  Ala.  669,  39  So.  380;  Oakman  v.  Walk- 
er, 69  Vt.  344,  38  Atl.  63, — ^holding  conveyance  by  warranty  deed  carriers  veith  it 
the  fee  supported  by  the  mortgage  debt^  which  mortgagor  must  pay  to  grantea 
in  order  to  redeem. 

Distinguished  in  Noble  v.  Watkins,  48  Or.  518,  87  Pac.  771,  holding  where  a 
mortgage  on  real  estate  creates  only  a  lien  a  deed  of  property  by  mortgagee 
to  stranger  does  not  operate  as  an  assignment  of  the  mortgage  as  against  third 
persons,  unless  such  deed  shows  that  effect  was  intended. 
Sale  of  mortgagee's  Interest  under  execution. 

Distinguished  in  Morris  v.  Barker,  82  Ala.  272,  2  So.  335,  holding  the  interest 
of  a  mortgagee  in  lands  at  least  before  entry  for  condition  broken,  if  not  before 
foreclosure  is  not  subject  to  levy  and  sale  under  execution. 
Nature  of  mortgage. 

Cited  in  Kelly  v.  Mobile  Bldg.  k  L.  Asso.  64  Ala.  501;  Sloan  v.  Frothingham, 
65  Ala.  593, — ^holding  it  has  properties  of  conveyance  in  fee;  Frank  v.  Pickens, 
69  Ala.  369,  as  to  its  nature;  Darden  v.  Schuessler,  154  Ala.  372,  45  So.  130, 
to  point  that  in  equity  mortgage  is  regarded  as  mere  security  and  mortgagor 
entitled  to  possession. 
Merger. 

Cited  in  Otis  v.  McMillan,  70  Ala.  46,  holding  where  lease  and  reversion 
united  in  one  person  the  former  is  merged  in  latter;  Boykin  v.  Ancrum,  28  S. 
C.  486,  13  A.  S.  R.  698,  6  S.  E.  305,  holding  an  estate  for  years  will  merge  in  a 
reversionary  term  of  years,  even  though  the  latter  is  of  less  duration;  McCreary 
V.  Coggeshall,  74  S.  C.  42,  7  L.R.A.(N.S.)   433,  53  S.  E.  978,  7  A.  &  E.  Ann. 
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Caa.  683,  holding  in  equity  a  merger  will  not  take  place  if  oppoeed  to  inteo- 
tion  of  the  partiea  either  actually  proved  or  implied  from  the  fact  that  merger 
would  be  againat  the  interest  of  the  party  in  whom  the  several  estates  or  in- 
terests have  united. 

Cited  in  notes  in  99  A.  8.  R.  161,  on  merger  of  mortgage;  99  A.  8.  R.  153, 
on  merger  of  estates  at  law. 
Assignment  of  mortgage. 

Cited  in  Williams  v.  Cox,  78  Ala.  325,  as  to  right  to  assign  mortgage  with- 
out assigning  debt  secured;  Loeb  v.  McCullough,  78  Ala.  533,  as  to  whether 
it  conveys  legal  title. 

Cited  in  reference  note  in  38  A.  8.  R.  683,  on  assignment  of  mortgage  by 
conveyance  of  mortgaged  property. 

Cited  in  notes  in  14  A.  D.  474,  on  conveyance  by  mortgagee;  21  L.RA..  695, 
on  sufficiency  of  delivery  of  written  transfer  or  assignment  of  property  as  a 
gift. 
Transfer  of  debt  secured  by  mortgage. 

Cited  in  Prout  v.  Hoge,  57  Ala.  28,  holding  assignment  of  debt,  without  as- 
signment of  mortgage  will  not  pass  legal  estate  of  mortgagee;  O'Connor  v. 
McHugh,  89  Ala.  531,  7  So.  749,  holding  verbal  gift  of  mortgage  and  note  se- 
cured by  it,  by  delivery  merely,  does  not  pass  any  legal  estate  or  interest  in 
lands,  but  conveys  an  equitable  right  to  have  mortgage  foreclosed;  First  Nat 
Bank  v.  Sproull,  105  Ala.  275,  16  So.  879;  Dumas  v.  People's  Bank,  146  Ala. 
226,  40  So.  964, — holding  it  an  equitable  assignment  of  mortgage. 
Effect  of  default  In  performance  of  conditions  of  mortgage. 

atod  in  Toomer  v.  Randolph,  60  Ala.  356;  Harris  v.  Miller,  71  Ala.  26; 
Farris  v.  Houston,  74  Ala.  162;  Downing  v.  Blair,  75  Ala.  216;  Thornton  v. 
Strauss,  79  Ala.  164;  Draper  v.  Walker,  98  Ala.  310,  13  So.  595;  Lomb  v.  Pio- 
neer Sav.  k  Loan  Co.  106  Ala.  591,  17  So.  670;  Foster  v.  Carlisle,  148  Ala. 
259,  42  So.  441, — ^holding  it  vests  legal  title  in  mortgagee. 

DellYcry  of  mortgage  as  assignment  of  mortgage  debt. 

Cited  in  McHugh  v.  O'Connor,  91   Ala.  243,  holding  delivery  of  mortgage 
without  note  not  sufficient  to  constitute  assignment  of  mortgage  d^t. 
Mortgage  in  equity. 

Cited   in  Huguley  Mfg.  Co.  v.  Oaleton  Cotton  Mills,  36  C.  C.  A.  236,  94 
Fed.  269;  Roulhar  r.  Jones,  78  Ala.  898,— holding  it  a  mere  incident  to  the 
secured  debt  and  mortgagor  entitled  to  rents  and  profits  before  foreclosure. 
Mortgage  In  fee. 

Cited  in  Coffey  v.  Hunt,  75  Ala.  236,  holding  it  operates  as  immediate  con- 
veyance of  all  interest  and  estate  of  mortgagor. 
Payment  of  mortgage  debt  as  defense  to  action  by  mortgagee. 

Cited  in  Slaughter  v.  Doe,  67  Ala.  494,  as  to  whether  it  is  a  defense. 
Right  of  mortgagor  In  possession  after  default  to  rents  and  profits. 

Cited  in  Scott  v.  Ware,  65  Ala.  174,  holding  when  the  mortgagor  is  allowed 
to  remain  in  possession  after  law  day  of  the  mortgage,  although  default  has 
been  made  in  the  payment  of  the  secured  debt,  he  is  entitled  to  take  the  rents 
and  profits  to  his  own  use  unless  they  are  specifically  pledged. 
Right  of  mortgagee  to  rents  and  profits. 

Cited  in  Coleman  y.  Smith,  65  Ala.  368,  holding  as  against  the  mortgagor. 


Digitized  by 


Google 


743  NOTES  ON  AMERICAN  REPORTS.  [679-68S 

either  the  first  or  subsequent  mortgagee  may  claim  rents  of  the  mortgaged 
property  and  may  by  injunction  stay  the  commission  of  waste. 

Cited  in  note  in  7  L.R^  274,  on  right  to  possession  on  part  of  mortgagee 
of  realty. 

25  AM.  REP.  684,  CROSSWEIili  ▼.  liEHMAN,  54  ALA.  S6S. 
Rights  of  partner  in  partnership  property. 

Cited  in  Davis  ▼.  Sowell,  77  Ala.  262,  holding  each  partner  has  an  equal 
right  to  possess,  manage  and  control  the  partnership  effects. 

Cited  in  reference  notes  in  7  A.  S.  R.  41,  on  authority  of  partner  to  apply 
claim  of  firm  to  payment  of  his  individual  debt;  10  A.  S.  R.  34,  on  liability  of 
firm  on  note  signed  in  firm  name  by  partner  for  his  own  benefit. 

Cited  in  note  in  19  E.  R.  C.  597,  on  duty  of  partner  to  act  with  utmost  good 
faith  towards  copartners. 
Right  of  bailee  to  set  up  title  adverse  to  bailor. 

Cited  in  Calhoun  v.  Thompson,  56  Ala.  166,  28  A.  R.  464;  Leigh  Bros.  v. 
Mobile  &  0.  R.  Co.  58  Ala.  165;  Powell  v.  Robinson,  76  Ala.  423,— holding 
bailee  has  right  to  surrender  the  property  to  the  rightful  owner;  Jackson  v. 
Jackson,  97  Ala.  372,  12  So.  437,  holding  he  has  no  right  to  deny  bailor's 
title. 
SSffect  of  sale  by  bailor  on  property  bailed. 

Cited  in  Riddle  v.  Blair,  148  Ala.  461,  42  So.  560,  holding  after  notice  of 
purchase  of  property  held  in  bailment,  the  bailee  stands  in  the  same  relation 
to  the  purchaser  of  the  bailor  as  he  did  to  original  bailor  and  cannot  deny 
such  purchaser's  title  and  justify  his  conversion  of  the  property  by  refusing 
to  deliver  it  to  the  purchaser  on  the  theory  that  property  belonged  to  another. 
Nature  of  bank  check. 

Cited  in  reference  note  in  44  A.  S.  R.  708,  on  nature  of  bank  checks. 

S5  AM.  REP.  688,  BUSTEED  v.  PARSONS,  54  AIiA.  898. 
Immunity  of  officer  acting  Judicially. 

Cited  in  Ex  parte  McLeod,  120  Fed.  130,  as  to  liability  of  judicial  officers; 
Scott  V.  Ryan,  115  Ala.  587,  22  So.  284,  holding  sheriff  not  liable  for  improper 
performance  of  judicial  act;  Smith  v.  Roebuck,  155  Ala.  395,  46  So.  455,  hold- 
ing that  plea  of  justification,  in  action  against  justice  of  peace  for  false  im- 
prisonment is  defective,  for  want  of  averment  of  jurisdiction  of  subject-mat- 
ter and  of  person;  Elmore  v.  Overton,  104  Ind.  548,  54  A.  R.  343,  4  N.  £.  197, 
holding  county  superintendent  not  liable  for  error  in  judgment  in  granting  or 
withholding  license  of  teacher;  Jones  v.  Brown,  54  Iowa,  74,  37  A.  R.  185, 
16  N.  W.  140,  holding  arbitrators  not  liable  for  acts  done  in  judicial  capacity; 
Woodruff  V.  Stewart,  63  Ala.  206;  Heard  v.  Harris,  68  Ala.  43;  Coleman  v. 
Roberts,  113  Ala.  323,  59  A.  S.  R.  Ill,  36  L.R.A.  84,  21  So.  449;  Burgin  v. 
Sullivan,  151  Ala.  416,  44  So.  202;  Atwood  v.  Atwater  43  Neb.  147,  01  N.  W. 
574, — ^holding  a  judicial  officer,  acting  within  scope  of  his  jurisdiction  and  in 
a  judicial  capacity,  is  not  liable  in  a  civil  action  for  his  judicial  acta;  Bell  v. 
McKinney,  63  Miss.  187,  holding  a  mayor  and  ex  officio  justice  of  the  peace, 
who  having  jurisdiction  over  subject  matter  of  a  criminal  charge,  errs  in  judg-* 
ment  rendered  against  the  defendant  as  to  character  and  extent  of  his  juris- 
dietion,  will  not  be  held  liable  for  damages  to  the  defendant  if  he  acted  in 
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good  faith;  Marks  v.  SuUivan,  9  Utah,  12,  20  L.RJL  590,  33  Fac.  224,  holding 
a  justice  of  the  peace  acting  within  hit  juritdiction  is  not  liable  for  "Mp^^i^ 
of  judgment  in  arriving  at  his  conclusions,  although  the  facts  upon  which 
he  acted  do  not  justify  his  conculsions;  Orion  v.  Lewis,  56  Ala.  190,  holding 
for  corrupt  official  misconduct  on  trial  of  a  cause  within  his  jurisdiction  a 
justice  of  the  peace  is  not  liable  to  a  civil  action,  but  can  onlj  be  punished 
criminally. 

Cited  in  reference  note  in  39  A.  8.  R.  577,  on  civil  liability  of  judges  for 
judicial  aets. 

Cited  in  notes  in  29  A.  R.  96,  on  liability  of  judge  to  civil  liability  for  ex- 
ceeding jurisdiction;  67  A.  8.  R.  423,  on  liability  of  judicial  officer  for  false 
imprisonment;  14  L.RJL  140,  on  conclusiveness  of  determination  by  judge  of 
question  of  jurisdiction,  in  action  against  him  for  his  acts;  137  Am.  St.  Rep. 
47,  on  personal  liability  of  judges  and  judicial  officers;  15  £.  R.  C.  48,  on  civil 
liability  of  judge  for  his  judicial  acts. 

15  AM.  REP.  70S,  GUIIJ>  v.  THOBfAS,  54  ALA.  114. 
Duty  of  oflloer  approving  bond. 

Cited  in  Rollins  v.  Ebbs,  138  N.  C.  140,  50  S.  E.  577  (dissenting  opinion); 
Clegg  V.  Darragh,  63  Tex.  357,— as  to  his  duty  to  see  that  they  are  properly 
executed. 

Surety  signing  note  or  bond  on  condition  tbat  It  be  signed  by  another. 

Cited  in  Sharp  v.  Allgood,  100  Ala.  183,  14  So.  16,  holding  one  who  signs  note 
on  express  condition  that  it  shall  not  be  delivered  unless  another  signs  as  co- 
maker is  not  liable  to  payee  taking  it  without  knowledge  of  the  condition,  or 
of  the  forgery  of  the  comaker's  signature;  Wright  v.  Lang,  66  Ala.  389;  King 
V.  SUte,  81  Ala.  92,  8  So.  159;  Smith  v.  Kirkland,  81  Ala.  345,  1  So.  276;  Evans 
V.  Dougherty,  84  Ala.  68,  4  So.  592;  White  Sewing  Mach.  Co.  v.  Saxon,  121 
Ala.  399,  25  So.  784, — ^holding  surety  on  bond  may  stipulate  when  he  signs  same 
that  it  shall  not  be  delivered  to  obligee  unless  some  other  good  sureties  also 
sign  and  if  bond  is  delivered  in  violation  of  stipulation  the  surety  is  not  bound, 
unless  having  knowledge  of  such  delivery  he  fails  to  seasonably  repudiate  the 
bond;  Reed  v.  McGregor,  62  Minn.  94,  64  N.  W.  88;  Gyger  v.  Courtney,  59 
Neb.  556,  81  N.  W.  437, — holding  in  the  absence  of  proof  that  a  bond  was  de- 
livered in  violation  of  an  express  or  implied  condition,  the  bond  is  effective  for 
the  purpose  for  which  it  was  delivered. 

Cited  in  reference  notes  in  26  A.  R.  540;  53  A.  R.  847, — on  surety's  liability 
on  bond  conditionally  delivered;  39  A.  R.  377;  6  A.  S.  R.  366,— on  validity 
of  bond  delivered  upon  condition  that  it  be  executed  by  other  person;  30  A.  8. 
R.  677,  on  conditional  execution  of  bonds;  42  A.  S.  R.  \I43,  on  delivery  of  bond 
of  surety  contrary  to  condition;  67  A.  S.  R.  275;  56  A.  S.  R.  436,— on  liability 
of  sureties  on  official  bonds  signing  on  condition  that  others  sign. 

Cited  in  notes  in  28  A.  D.  680,  681,  on  validity  of  bond  not  signed  by  all 
who  are  expected  to  sign,  of  which  fact  obligee  does  not  have  notice;  27  A.  R. 
214,  on  liability  of  surety  where  cosurety's  signature  forged;  6  A.  8.  R.  337,  on 
surety's  liability  on  bond  signed  conditionally;  8  A.  S.  R.  247,  on  liability  of 
surety  when  name  of  principal  or  other  surety  is  forged;  40  A.  S.  R.  52,  on  lia- 
bility on  bonds  not  executed  by  some  of  the  parties;  45  L.R.A.  341,  on  con- 
ditional execution  of  bond  under  parol  agreement  not  to  take  effect  until  signed 
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by  others;   130  Am.  St.  Rep.  030,  on  escrows;   11  £.  R.  C.  234,  <m  parol  evi- 
dence to  contradict  or  explain  bonds. 

Distinguished  in  Marks  v.  First  Nat.  Bank,  79  Ala.  550,  58  A.  R.  620,  hold- 
ing the  principal  touching  the  liability  of  sureties  on  bonds  conditionally  de* 
livered  has  no  application  to  commercial  paper  in  hands  of  innocent  pur- 
chaser. 

25  AM.  RE:P.  711,  WOOLSEY  v.  CADE,  54  ALA.  S78. 
Constraction  of  statutes. 

Cited  in  United  States  v.  Garretson,  42  Fed.  22,  holding  general  words  pre- 
ceded or  followed  by  particular  words  in  the  same  or  another  clause  are  quali- 
fied or  restrained  by  them. 

Cited  in  reference  note  in  32  A.  S.  R.  663,  on  construction  of  statute  adopted 
from  foreign  state. 

Cited  in  note  in  3  L.R.A  390,  on  interpretation  of  statute  re-enacted  after 
it  has  received  judicial  construction. 

Re-enactment  of  statute  as  adoption  of  Judicial  construction. 

Cited  in  reference  note  in  8  A.  S.  R.  647,  on  adoption  of  judicial  construction 
by  re-enactment  of  statute. 

Distinguished  in  Leighton  v.  United  States,  29  Ct.  CI.  288,  holding  where 
statute  has  received  departmental  construction  and  is  subsequently  enacted 
such  construction  need  not  be  followed  by  courts. 

Debts  contracted  "while  acting  In  fiduciary  character"  under  bankruptcy 
act. 

Cited  in  Chipley  v.  Frierson,  18  Fla.  639;  Svanoe  v.  Jurgens,  144  111.  507, 
33  N.  E.  955;  Du  Pont  v.  Beck,  81  Ind.  271,— holding  obligation  of  factor  or 
commission  merchant  not  a  fiduciary  debt;  Morrison  v.  Savage,  56  Md.  142, 
holding  debt  due  by  bankrupt  on  subscription  to  capital  stock  of  corporation 
not  debt  "while  acting  in  fiduciary  character." 

Cited  in  reference  note  in  77  A.  D.  385,  as  to  what  are  fiduciary  debts  with- 
in meaning  of  bankrupt  and  insolvency  laws. 

Cited  in  note  in  39  A.  R.  724,  on  ^'fiduciary  character"  of  relation  of  factor 
to  principal  within  bankruptcy  act. 

25  AM.  REP.  718,  FERGUSON  v.  LOWERY,  54  AI^.  510. 
Contracts  between  persons  occupying  confidential  relations. 

Cited  in  Smith  v.  Sweeney,  69  Ala.  624,  as  to  contracts  between  them; 
Humphreys  v.  Burleson,  72  Ala.  1,  as  to  contracts  between  trustee  and  cestui 
que  trust;  Boddie  v.  Ward,  151  Ala.  198,  44  So.  105,  holding  where  deed  was 
executed  to  an  administrator  by  heirs  of  decedent  reposing  in  him  the  legal 
title  for  the  benefit  of  creditors  of  the  estate,  but  conveying  no  beneficial  inter- 
est in  the  estate  to  the  administrator  personally  the  rule  with  respect  to  confi- 
dential relations  has  no  application;  Willis  v.  Rice,  157  Ala.  252,  131  A.  S.  R. 
65,  48  So.  397,  holding  that  equity  will  not  permit  transaction  between  guardian 
and  ward  to  stand  unless  utmost  good  faith  of  guardian  is  shown. 

Cited  in  reference  note  in  30  A.  S.  R.  785,  on  fiduciary  relations  between 
principal  and  agent. 

Cited  in  notes  in  89  A.  S.  R.  303,  on  dealings  by  guardian  with  ward  after 
termination  of  guardianship;  34  L.  ed.  U.  S.  1093,  on  trusts  resulting  from 
fiduciary  relations. 
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—  Burden  of  proof. 

Cited  in  Williams  v.  PaweU,  66  Ala.  20,  41  A.  R.  742;  Holt  t.  Agnew,  67  Ala. 
360;  Younge  v.  Hooper,  73  Ala.  119;  Kyle  t.  Perdue,  05  Ala.  570,  10  So.  103; 
Harraway  v.  Harraway,  136  Ala.  499,  34  So.  836, — ^holding  party  who  takes  ben- 
efit and  in  whom  trust  was  imposed  must  show  that  transaction  was  fair  and 
equitable;  Duncombe  t.  Richards,  46  Mich.  166,  9  N.  W.  140,  holding  assign- 
ments made  on  donor's  death  bed  in  absence  of  all  near  relations  except  benefi- 
ciary placed  burden  of  latter  to  show  their  fairness. 

Cited  in  reference  note  in  2  A.  S.  R.  361,  on  presumption  of  undue  influence 
in  transactions  between  guardian  and  ward. 

Cited  in  notes  in  33  A.  R.  739,  on  burden  of  proof  as  to  undue  influence  in 
gift  from  patient  to  physician;  11  A.  S.  R.  759,  on  presumptions  and  proof  as 
to  fraud  between  persons  in  fiduciary  relations;  21  A.  S.  R.  102,  on  presump- 
tion of  undue  influence;  6  E.  R.  C.  877,  on  degree  of  proof  necessary  on  part 
of  one  who  occupies  position  of  trust  or  sustains  position  of  legal  or  natural 
authority  over  another,  to  establish  validity  of  gift  or  benefit  from  latter  to 
former  or  any  financial  settlement  between  them. 
Degree  of  care  required  of  guardian. 

Cited  in  Slauter  v.  Favorite,  107  Ind.  291,  57  A.  R.  106,  4  N.  E.  880,  holding 
a  guardian  is  only  required  to  exercise  that  degree  of  care  and  prudence  in 
managing  the  money  of  his  ward,  which  an  ordinarily  prudent  man  employs 
in  bis  own  affairs. 

Cited  in  note  in  89  A.  8.  R.  290,  on  what  may  be  reoeived  by  guardian  in 
payment  of  debt  due  ward. 
Care  required  of  administrators. 

Cited  in  Nunn  v.  Nunn,  66  Ala.  35;  Alexander  t.  Steele,  84  Ala.  332,  4  So. 
281, — as  to  the  degree  of  care  required. 
Disalllrmance  of  guardian's  act  by  ward. 

Cited  in  Jackson  v.  Harris,  66  Ala.  565,  as  to  diligence  required  of  ward: 
Voltz  V.  Volts,  75  Ala.  555,  as  to  when  ward  must  express  dissent  from  guar- 
dian's acts;  Oillett  v.  Wiley,  126  111.  310,  9  A.  S.  R.  587,  19  N.  E.  287,  holding 
to  bind  the  ward  in  a  transaction  with  his  guardian  it  must  be  shown  that  he 
acted  after  the  termination  of  his  disability  with  deliberation  and  with  full 
Icnowledge  of  all  the  material  facts;  Kelly  v.  McQuinn,  42  W.  Va.  774,  26  S.  E. 
517,  holding  ward  estopped  by  laches  in  failing  to  assert  his  rights  against 
guardian  until  six  years  after  reaching  majority. 
Setting  aside  Judgment  for  fraud. 

Cited  in  Parsons  v.  Balson,  129  Wis.  311,  109  N.  W.  136,  as  to  time  in  which 
it  may  be  set  aside  after  entry. 

Payments  made  to  agents  or  trustees  in  confederate  currency  during 
Civil  War. 
Cited  in  Morris  v.  Morris,  58  Ala.  443,  holding  executor  might  receive  pay- 
ment in  confederate  currency;  High  v.  Snedicor,  57  Ala.  403;  Anderson  v. 
Wynne,  62  Ala.  329;  Stewart  v.  McMurray,  82  Ala.  269,  3  So.  47,— holding 
guardian  might  receive  confederate  currency  in  payment  of  debts,  no  fraud  or 
bad  faith  being  shown;  Henry  v.  Northern  Bank,  63  Ala.  527,  holding  cus- 
tomer who  during  war  deposited  notes,  for  collection  and  gave  no  instructions 
as  to  lund  of  funds  to  be  received,  cannot  recover  on  eommon  counts,  more  than 
the  value  of  confederate  currency  when  demand  was  made;  DaughdriU  r.  Ed- 
wards, 59  Ala.  424,  holding  that  ejectment  lies  to  recover  land  sold  for  confed- 
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erate  money,  when  no  deed  had  been  executed  and  promissory  note  given  for 
purchase  money,  had  matured  after  surrender  of  confederate  army. 

25  AM.  REP.  7S0,  ASKEW  ▼.  HALE  COUNTY,  54  AliA.  639. 
liiabllity  of  ooonty  for  torts. 

Cited  in  Madden  v.  Lancaster  County,  12  C.  C.  A.  566,  27  U.  S.  App.  528,  65 
Fed.  188;  Greene  County  v.  Eubanks,  80  Ala.  204;  Lee  County  v.  Yarbrough, 
85  Ala.  590,  5  So.  341, — holding  liability  of  county  for  defective  bridges  purely 
statutory;  Dallas  County  v.  Dillard,  156  Ala.  354,  18  L.R.A.(N.S.)  884,  47  So. 
135,  holding  that  under  Constitution  county  was  liable  for  injury  caused  by 
negligence  in  repairing  bridge;  Com.  v.  Boyle  County  Fiscal  Ct.  113  Ky.  325, 
68  S.  W.  116,  holding  county  not  subject  to  indictment  for  failure  to  keep  high- 
way in  repair;  Bailey  v.  Lawrence  County,  5  S.  D.  306,  49  A.  S.  R:  881,  50 
N.  W.  219;  Jasper  County  v.  Allman,  142  Ind.  573,  39  L.R.A,  58,  42  N.  E.  206; 
Heigel  v.  Wichita  County,  84  Tex.  392,  31  A.  S.  R.  63,  19  S.  W.  562,— holding 
coimty  not  liable  for  injuries  caused  by  defective  bridge;  Levy  v.  Salt  Lake 
City,  3  Utah,  63,  1  Pac.  160,  as  to  liability  of  county;  Watkins  v.  Preston  Coun- 
ty Ct.  30  W.  Va.  657,  5  S.  E.  654,  holding  coimty  not  liable  for  personal  injuries 
received  by  reason  of  neglect  of  its  officers  or  agents. 

Cited  in  reference  notes  in  19  A.  S.  R.  883,  on  liability  of  counties  for  acts 
or  negligence  of  servants;  31  A.  R.  198,  on  civil  liability  of  towns  for  injuries 
from  defects  in  highway;  39  L.R.A.  47,  on  statutory  liability  of  county  for 
injuries  to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair; 
12  E.  R.  C.  692,  on  liability  of  counties  for  repairs  of  public  bridges. 
Liability  of  county  for  debts. 

Cited  in  Cullman  County  v.  Blount  County,  160  Ala.  319,  49  So.  315,  18  A.  Jb 
E.  Ann.  Cas.  322,  holding  that  it  is  not  necessary  that  act  detaching  portion 
from  one  county  and  attaching  it  to  another  should  apportion  debts;  Payne  v. 
Washington  County,  25  Fla.  798,  6  So.  881,  holding  while  a  county  may  be  sued 
for  indebtedness  the  indebtedness  must  be  such  as  it  may  legitimately  incur 
under  express  or  clearly  implied  power  given  by  statute. 

Cited  in  note  in  20  A.  S.  R.  677,  on  relation  of  new  counties  and  that  of  their 
ofiScers  to  old  counties. 
Power  of  commissioners'  court. 

Cited  in  Matkin  v.  Marengo  County,  137  Ala.  155,  34  So.  171,  as  to  its  powers; 
Tallassee  Falls  Mfg.  Co.  v.  Tallapoosa,  158  Ala.  263,  48  So.  354,  to  point  that 
act  empowering  oommissioner's  court  to  fix  toll  for  use  of  bridge  is  consti- 
tutionaL 

Statutes  leaving  it  to  discretion  of  county  to  employ  convicts  on  public 
improvements. 

Cited  in  Williams  v.  Butler  County  Bd.  of  Revenue,  123  Ala.  432,  26  So.  346, 
as  to  validity  of  such  statutes. 
Charter  of  county  as  corporation  or  arm  of  state. 

Cited  in  Dunn  v.  County  Revenues  Ct.  85  Ala.  144,  4  So.  661,  holding  county 
is  invested  with  certain  governmental  or  quasi  legislative  powers  for  local  pur- 
poses; StanfiU  V.  County  Revenue  Ct.  80  Ala.  287;  Southern  R.  Co.  v.  St. 
Clair  County,  124  Ala.  491,  27  So.  23, — holding  it  is  rather  a  governmental 
agency  than  a  corporation;  Alabama  Girls  Industrial  School  v.  Reynolds,  143 
Ala.  579,  42  So.  114,  as  to  its  corporate  character;  San  Mateo  County  v.  Coburn, 
130  CaL  631^  63  Pac  78,  holding  it  not  a  municipal  corporation  within  meaning 
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of  Constitution;  West  Chicago  Park  v.  Chicago,  152  III  392,  38  N.  E.  697;  R» 
Dalton,  61  Kan.  257,  47  LJtA.  380,  59  Pac.  336, — as  to  character  of  county; 
Ex  parte  Corliss,  16  N.  D.  470,  114  N.  W.  962  (dissenting  opinion),  on  counties 
as  political  division  of  state. 

Power  of  legislature  over  counties  and  towns. 

Cited  in  Kittel  v.  Internal  Improv.  Fund,  139  Fed.  941;  Roger*  Locomotive 
Mach.  Works  v.  American  Emigrant  Co.  164  U.  S.  559,  41  L.  ed.  552,  17  Sup. 
Ct.  Rep.  188;  Oarke  v.  Jack,  60  Ala.  271;  Morrow  County  v.  Hendryx,  14  Or. 
397,  12  Pac.  806, — holding  it  has  power  to  divide  counties  and  towns  at  its 
pleasure,  and  apportion  the  common  property  and  common  burdens  in  such  a 
manner  as  to  it  may  seem  reasonable  and  equitable. 

Cited  in  notes  in  85  A.  D.  101,  on  general  statements  as  to  effect  of  dividing 
counties;  68  A.  D.  292,  on  liability  of  counties,  mode  of  its  enforcement,  and 
power  of  ^gislature  to  modify  or  impair  same. 

25  AM.  REP.  7S4,  WIIiDSR  T.  ABEaiN£THY,  54  AIiA.  644. 
Purchase  of  goods  by  married  woman  on  credit. 

Cited  in  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11  A.  &  R.  51,  5  So.  116,  holding 
she  may  charge  her  separate  estate  with  goods  purchased  on  credit  to  enter 
business,  unless  her  husband  dissents. 
Power  of  married  woman  over  separate  estate. 

Cited  in  Ashford  v.  Watkins,  70  Ala.  156,  as  to  her  power  to  mortgage  same. 

Cited  in  reference  note  in  36  A.  S.  R.  182,  on  wife's  earnings  as  her  separate 
property. 

Title  to  property  purchased  by  husband  on  credit  of  wife. 

Cited  in  Gilkey  v.  Pollock,  82  Ala.  503,  3  So.  99,  holding  when  husband  car- 
ries on  mercantile  business  in  the  name  of  his  wife,  goods  purchased  by  him 
on  credit  do  not  become  part  of  her  statutory  estate;  National  Commercial 
Bank  v.  McDonnell,  92  Ala.  387,  9  So.  149,  as  to  the  title  to  property  so  pur- 
chased. 

Distinguished  in  Daniel  v.  Hardwick,  88  Ala.  557,  7  So.  188,  holding  under 
statutory  provisions  prior  to  1887  the  wife  might  purchase  property  on  credit, 
with  assent  of  husband,  and  he  might  purchase  for  her  with  his  own  money; 
and  in  either  case  the  property  became  part  of  her  statutory  estate,  and  her 
title  could  only  be  assailed  by  husband's  creditors,  or  purchasers  from  him. 
Contracts  of  married  woman  through  agent. 

Cited  in  Liddell  v.  Miller,  86  Ala.  343,  5  So.  571,  holding  wife  could  not  claim 
interest  as  against  creditors  of  husband  in  goods  purchased  by  him  for  use  of 
partnership  of  which  he  was  a  member   although  he  professed  to  act  as  her 
agent;  Bowles  v.  Trapp,  139  Ind.  55,  38  N.  E.  406,  as  to  their  validity. 
Right  of  husband  to  assign  separate  estate  of  wife. 

Cited  in  Smith  v.  Whitfield,  71  Ala.  106,  as  to  his  right 

25  AM.  REP.  7S7,  BAUTZ  v.  KUHWORTH,  1  MONT.  ISS. 

Effect  of  destruction  of  property  on  purchaser's  liability. 

See  Henderson  v.  Perkins,  94  Ky.  207,  21  S.  W.  1035,  holding  purchaser  not 
relieved  from  contract  to  purchase  storehouse,  by  its  destruction,  without 
vendor's  fault,  before  time  fixed  for  delivery  of  possession. 
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2&  AM.  REP.  740,  MONTANA  ▼.  WHITCOMB,  1  MONT.  S59. 
Fornication. 

Cited  in  State  v.  Fritts,  48  Ark.  66,  2  S.  W.  256,  holding  a  party  indicted 
for  incest  committed  by  fornication  cannot  be  convicted  unless  it  is  both  alleged 
and  proved  that  he  was  unmarried  at  time  specified  in  indictment;  People  v. 
Cease,  80  Mich.  576,  45  N.  W.  585,  as  to  necessity  of  proving  both  parties  un- 
married. 

Cited  in  note  in  26  A.  R.  33,  on  distinction  between  adultery  and  fornication. 

Distinguished  in  Territory  v.  Jaspar,  7  Mont.  1,  14  Pac.  647,  holding  proof 
that  the  parties  are  living  together  unlawfully,  not  being  married  to  each  other, 
make  out  the  crime  of  fornication,  and  the  prosecution  is  not  obliged  to  prove 
further  that  the  parties  were  not  married  to  other  persons. 
Adultery. 

Cited  in  State  v.  Byrum,  60  Neb.  384,  83  N.  W.  207,  holding  under  code  a 
single  act  of  sexual  intercourse  by  a  married  man  with  an  unmarried  woman 
constitutes  the  crime. 
Right  of  Jury  to  go  outside  testimony  and  proofs. 

Cited  in  Hogan  v.  Shuart,  11  Mont.  498,  28  Pac.  969,  as  to  the  right. 

25  AM.  REP.  742,  UNITED  STATES  ▼.  SACRAMENTO,  2  MONT.  289. 
Waiver  of  rights  by  accused. 

Cited  in  Belt  v.  United  States,  4  App.  D.  C.  25,  holding  trial  by  jury  may  be 
waived  in  pursuance  of  a  statute  authorizing  such  waiver;  State  v.  Congdon, 
14  R.  I.  458,  holding  he  may  waive  his  rights  to  be  present  at  a  view. 

Cited  in  reference  note  in  60  A.  S.  B.  560,  on  avoidance  of  continuance  by 
admissions. 
—  Right  to  confront  witnesses. 

Cited  in  Butler  v.  State,  97  Ind.  378;  State  v.  Mortensen,  26  Utah,  312,  73 
Pac.  562, — ^holding  he  may  waive  the  right  to  be  confronted  by  witnesses.  State 
V.  Schoonover,  21  Ind.  App.  520,  52  N.  E.  779;  State  v.  Harris,  34  La.  Ann.  118; 
State  V.  Davis,  52  Vt.  376;  Bennett  v.  State,  57  Wis.  69,  46  A.  R.  26,  14  N.  W. 
912, — as  to  waiver  of  right  to  be  confronted  by  witnesses. 

Cited  in  reference  notes  in  27  A.  R.  291,  on  waiver  of  personal  presence  of 
witness;  28  A.  R.  429,  on  prisoner's  waiver  of  right  to  be  confronted  with 
witness. 

Cited  in  notes  in  5  L.R.A.  834,  on  right  of  person  accused  of  felony  to  be 
confronted  with  witnesses  against  him;  129  Am.  St.  Rep.  48,  on  constitutional 
right  of  accused  to  be  confronted  by  witnesses. 

25  AM.  REP.  744,  RYAN  T.  GILMER,  2  MONT.  517. 
Degree  of  care  required  of  carrier  of  passenger. 

Cited  in  Kennon  v.  Gilmer,  5  Mont.  257,  51  A.  R.  45,  5  Pac.  847,  holding  they 
are  required  to  use  the  utmost  care  and  diligence. 
Admission  of  agent  as  part  of  res  gestse. 

Cited  in  Poindexter  k  0.  Live  Stock  Co.  v.  Oregon  Short  Line  R.  Co.  33  Mont. 
838,  83  Pac.  886;  Balding  v.  Andrews,  12  N.  D.  267,  96  N.  W.  305,— holding 
statement  of  opinion  relating  to  past  occurrence  not  part  of  res  gest®. 

Cited  in  reference  note  in  41  A.  R.  17,  on  admissibility  of  declarations  of 
aervants  or  agents  against  master  or  principal 
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Cited  in  notes  in  131  Am.  St.  Rep.  326,  on  declarations  and  acta  of  agenta; 
11  E.  R.  C.  292,  on  the  doctrine  of  rea  gests. 
Neceaaity  of  proof  by  plaintiff  of  absence  of  oontribntory  nesUcenoe. 

Overruled  in  Cummings  v.  Helena  t  L.  Smelting  k  Reduction  Co.  26  Mont. 
434,  68  Pac  852;  Ball  v.  Guasenhoven,  29  Mont  321,  74  Pac.  871;  Nord  t.  Boston 
t  M.  Consol.  Copper  t  &  Min.  Co.  30  Mont  48,  75  Pac  681,— holding  it  not 
necessary. 

Rea  Ipaa  loquitur  in  cases  of  accidents  to  passengers. 

Cited  in  Pierce  ▼.  Great  Falls  &  C.  R.  Co.  22  Mont  445,  56  Pac  867,  holding 
proof  of  derailment  of  car  in  consequence  of  which  a  passenger  therein  was  in- 
jured prima  facie  evidence  of  negligence  on  part  of  common  carrier;  Dempster 
V.  Oregon  Short  Line  R.  Co.  37  Mont  335,  96  Pac  717,  holding  that  prima 
facie  case  of  negligence  is  made  out  against  railroad  by  passenger  using  care 
injured  by  train  nmning  into  open  switch. 

Cited  in  notes  in  113  A.  S.  R.  1031,  on  presumption  of  negligence  from  acci- 
dent while  traveling  by  stage,  livery,  steamboat,  or  the  like;  2  L.RJL  821,  on 
happening  of  accident  as  establishing  n^ligence,  in  action  based  on  contract 

25  AM.  REP.  751,  EXDRED  T.  MAIiliOY,  t  COIiO.  StO. 
Wagering  contracts. 

Cited  in  Bonghner  v.  Meyer,  5  Colo.  71,  40  A.  R.  139,  holding  negotiable  paper 
the  consideration  of  which  arises  in  wagering  contract  valid  in  hands  of  bona 
fide  holder;  Maher  v.  Van  Horn,  15  Colo.  App.  14,  60  Pac  949;  McGuffin  v. 
Coyle,  16  Okla.  648,  6  L.R.A.(N.&)  524,  85  Pac.  954;  Bernard  v.  Taylor,  23 
Or.  416,  37  A.  S.  R.  693,  18  L.R.A.  859,  31  Pac  968,— holding  them  void;  Schoen- 
berg  V.  Adler,  105  Wis.  645,  81  N.  W.  1055,  holding  them  void  under  sUtute  of 
Colorado. 

Cited  in  notes  in  37  A.  S.  R.  699,  on  definitions  and  examples  of  wagers; 
119  A.  S.  R.  173,  on  common-law  defenses  to  notes  and  other  obligations  given 
for  gambling  debts;  6  £.  R.  C.  491,  on  right  of  party  to  recover  money  paid 
under  an  illegal  contract;  12  £.  R.  C.  406,  on  right  to  sue  on  wagers. 

Negotiability  of  instruments  payable  upon  contingency. 

Cited  in  Carnahan  v.  Pell,  4  Colo.  190;  Jennings  v.  First  Nat  Bank,  13  Colo. 
417,  16  A.  S.  R.  210,  22  Pac  777;  Joseph  v.  Catron,  13  N.  M.  202,  1  L.R.A.(N.S.) 
1120,  81  Pac  439,— holding  them  not  negotiable. 

Cited  in  notes  in  14  A.  D.  423,  on  necessity  that  instrument  be  payable  un- 
conditionally in  order  to  be  negotiable;  125  A.  S.  R.  193,  on  conditions  and  con- 
tingencies destroying  negotiability  of  written  instrument;  22  L.  ed.  U.  S.  161, 
on  promise  to  pay  upon  or  after  the  happening  of  a  future  event  or  from  a  cer- 
tain fund;  4  E.  R.  C.  192,  on  negotiability  of  bill  of  exchange  or  promissory 
note 

25  AM.  REP.  755,  BYERS  ▼.  MARTIN,  2  COIiO.  605. 
Right  of  individual  to  sue  for  Itbel  of  a  body. 

Cited  in  Boehmer  v.  Detroit  Free  Press  Co.  94  Mich.  7,  34  A.  S.  R.  318,  53 
N.  W.  822,  holding  he  may  sue. 

Cited  in  notes  in  86  A.  D.  91,  on  liability  of  newspapers  for  libel;  23  LJtA 
(N.S.)  728,  on  right  of  one  not  specially  named  to  maintain  action  for  defama- 
tion based  on  charges  against  a  class  or  group. 
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What  oonsUtiites  libel  on  officer. 

Cited  in  Augusta  Evening  News  v.  Radford,  91  Ga.  404,  44  A.  S.  R.  53,  20 
L.R.A.  533,  17  S.  E.  612,  holding  an  article  charging  a  public  officer  with  unbe- 
coming and  improper  conduct  merely  to  get  fees  is  libelous. 

Cited  in  note  in  116  A.  S.  R.  815,  on  character  of  words  imputing  corruption 
or  unfitness  for  office  as  libelous  per  se. 

25  AM.  REP.  757,  MERCHANTS*  DISPATCH  &  TRANSP.  CO.  T.  CORN- 
FORTH,   8  COLO.  280. 

Right  of  common  carrier  to  limit  its  liability  for  injuries  caused  by  its 
negligence. 

Cited  in  Denver  Public  Warehouse  Co.  v.  Munger,  20  Colo.  App.  66,  77  Pac 
5,  as  to  right  to  so  contract;  Union  P.  R.  Co.  v.  Rainey,  19  Colo.  225,  34  Pac 
986;  Milton  v.  Denver  &  R.  G.  R.  Co.  1  Colo.  App.  307,  29  Pac.  22;  Baker  v. 
Boston  &  M.  R.  Co.  74  N.  H.  100,  124  A.  S.  R.  937,  65  Atl.  386,  12  A.  &  E.  Ann. 
Cas.  1072;  Merchants'  Despatch  Transp.  Co.  v.  Bloch  Bros.  86  Tenn.  392,  6 
A,  S.  R.  847,  6  S.  W.  881;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McGown,  65  Tex.  640,— 
holding  it  cannot  so  limit  its  liability. 

Cited  in  reference  notes  in  60  A.  R.  360,  on  limitation  by  express  company 
against  negligence;  13  A.  S.  R.  783,  on  validity  of  contract  with  shipper 
limiting  carrier's  liability. 

Cited  in  note^  in  32  A.  D.  497,  500,  on  power  of  common  carrier  to  limit  his 
liability;  57  A.  S.  R.  398;  88  A.  S.  R.  96,— on  validity  of  limitation  of  carrier's 
liability  for  losses  caused  by  negligence  of  carrier  or  employees;  42  L.  ed.  U.  S. 
688,  on  validity  of  contracts  exempting  carriers  from  liability  for  their  own 
negligence  or  that  of  their  servants;  5  £.  R.  C.  348,  on  right  of  carrier  to  limit 
his  liability  by  contract;  4  E.  R.  C.  695,  on  right  of  carrier  to  exempt  himself 
by  contract  from  liability  for  negligence. 

Duty  of  carrier  to  care  for  perishable  goods  carried. 

Cited  in  Brennisen  v.  Pennsylvania  R.  Co.  100  Minn.  102,  110  N.  W.  362,  10 
A.  A,  £.  Ann.  Cas.-  169,  holding  failure  to  properly  ice  car  rendered  carrier  liable 
for  damages  thereby  resulting  to  fruit;  Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518, 
18  A.  S.  R.  381,  7  L.ILA.  280,  44  N.  W.  800,  holding  it  was  carrier's  duty  to 
transport  butter  in  such  cars  as  would  have  protected  it  from  injury  by  heat. 

Cited  in  notes  in  31  A.  R.  567,  on  liability  of  carrier  of  perishable  goods; 
90  A.  S.  R.  301,  on  cold  storage  by  common  carriers;  15  LJl.A.(N.S.)  801,  on 
carrier's  liability  for  injury  by  failure  to  adjust  ventilations. 

Distinguished  in  Carr  v.  Schafer,  15  Colo.  48,  24  Pac.  873,  holding  where 
vehicle  is  selected  by  shipper  carrier  not  liable  for  injury  to  goods  by  frost. 

25   AM.  REP.    760,   GREGORY  T.  GERMAN  BANK,   S   COLO.   3S2. 
Vested  rigbts  in  penalties. 

Cited  in  Huntington  v.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep. 
224,  as  to  vested  right  in  unenforced  penalty;  Royston  v.  Miller,  76  Fed.  50; 
Anderson  v.  Byrnes,  122  Cal.  272,  54  Pac.  821;  Denver  &  R.  G.  R.  Co.  v.  Craw- 
ford, 11  Colo.  598,  19  Pac.  673;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Wells,  65 
Ohio  St.  313,  58  L.R.A  651,  62  N.  £.  332,— holding  there  is  no  vested  interest 
in  an  unenforceable  penalty. 
Repeal  of  remedial  statutes. 

Cited  in  Day  v.  Madden,  9  Colo.  App.  464,  48  Pac.  1053,  holding  repeal  of 
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statute  allowing  attachment  in  certain  cases  is  not  invalid  though  it  be  taken 
to  affect  attachments  levied;  Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  175,  27 
L.R.A.  854,  59  N.  W.  683,  holding  a  suit  pending  to  enforce  a  right  or  remedy 
conferred  solely  by  statute  is  abated  by  imconditional  repeal  of  such  statute, 
before  judgment  rendered  in  such  suit 

Cited  in  notes  in  94  A.  D.  218;  20  L.  ed.  U.  S.  153,— on  effect  of  repeal  of 
statute  on  pending  actions. 
Penalty  of  statute  making  directors  of  corporation  liable  personally. 

Cited  in  Clough  v.  Rocky  Mountain  Oil  Co.  25  Colo.  520,  55  Pac  809,  as  to 
effect  of  statute;  Larsen  v.  James,  1  Colo.  App.  313,  29  Pac  183;  Jenet  v. 
Albers,  7  Colo.  App.  271,  43  Pac.  452, — holding  it  purely  penal;  Patterson  v. 
Wade,  53  C.  C.  A.  1,  115  Fed.  770;  Patterson  v.  Thompson,  86  Fed.  85,— holding 
the  statute  penal  which  makes  directors  liable  who  declare  and  pay  dividends 
when  corporation  is  insolvent. 

Cited  in  reference  notes  in  53  A.  D.  651,  on  statutory  liability  of  director 
for  corporate  debts  on  the  ground  of  neglect  of  duty;  82  A.  S.  R*  306,  on  statu- 
tory liability  of  corporation  officers. 

Cited  in  note  in  96  A.  S.  R.  089,  on  penal  liability  of  corporate  officer  for  fail- 
ure to  perform  statutory  duties. 

25  AM.  RCP.  764,  MARKS  ▼.  BORUM,  1  BAXT.  87. 
Killing  to  prevent  trespass. 

Cited  in  Hull  v.  State,  6  Lea,  249,  holding  if  defendant  had  killed  deceased 
by  use  of  a  deadly  weapon,  to  prevent  a  trespass  on  the  premises  of  his  em- 
ployer, it  would  be  murder  in  second  degree. 

Cited  in  note  in  67  LJUL  537,  on  homicide  to  prevent  larceny. 
Construction  of  statute  making  attempt  to  commit  a  felony  a  felony. 

Overruled  in  Hayes  v.  State,  15  Lea,  64,  holding  attempt  to  commit  larceny  a 
felony;  Rafferty  v.  SUte,  91  Tenn.  655,  16  S.  W.  728,  holding  attempt  to  obtain 
money  by  false  pretenses  a  felony. 
Contributory  negligence  in  mitigation  of  damages. 

Cited  in  Louisville,  N.  &  O.  S.  R.  Co.  v.  Fleming,  14  Lea,  128,  holding  it  may 
be  considered. 

25  AM.  REP.  769,  PIERCE  v.  RIDLEY,  1  BAXT.  145. 
Construction  of  former  and  latter  clauses  in  wills. 

Cited  in  John  v.  Bradbury,  97  Ind.  263,  holding  first  clause  in  will  must  be 
construed  with  second;  Manlove  v.  Gaut,  2  Tenn.  Ch.  App.  410,  holding  latter 
clause  in  conflict  with  prior  clause  defeats  former. 

Cited  in  reference  note  in  97  A.  S.  R.  746,  on  subsequent  irreconcilable  pro- 
vision of  will  as  evidence  of  subsequent  intention. 
Word  ''children''  as  word  of  purchase. 

Cited  in  Beecher  v.  Hicks,  7  Lea,  207,  holding  word  is  usually  word  of  pu^ 
chase  and  not  limitation. 

25  AM.  REP.  772,  ADAMS  t.  SCALES,  1  BAXT.  SS7. 
Signing  of  agreement  by  agent. 

Cited  in  Hammon,  Contracts,  p.  602,  on  right  of  one  party  to  sign  memoran- 
dum of  agreement  for  other  party. 
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25  AM.  REP.  775,  PRY  v.  MANLOVE,  1  BAXT.  256. 
Release  of  levy  of  execution. 

Cited  in  Telford  v.  Cox,  16  Lea,  298,  holding  levy  of  execution  on  personalty 
is  released  by  an  injunction  from  chancery  court,  either  at  instance  of  debtor, 
or  of  a  third  person. 

Cited  in  note  in  58  A.  D.  358,  on  release  of  levy  on  personalty  being  satis- 
faction as  to  third  persons  generally. 
lievy  of  execution  aerainst  principal  before  surety. 

Cited  in  Johnson  v.  Harris,  69  Ind.  305,  holding  levy  on  property  of  surety 
may  be  enjoined  if  made  before  property  of  principal  has  been  exhausted. 

25  AM.  REP.  780,  PliANTERS'  INS.  CO.  v.  SORRELS,  1  BAXT.  352. 
Misrepresentations  in  application  prepared  by  agent  of  insurer. 

Cited  in  Phenix  Ins.  Co.  v.  Allen,  109  Ind.  273,  10  N.  E.  85;  Home  Ins.  Co. 
V.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915;  Home  Ins.  Co.  v.  Han- 
cock, 106  Tenn.  513,  52  L.R.A.  665,  62  S.  W.  145;  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  105  A.  S.  R.  916,  64  L.R.A.  451,  79  S.  W.  119,— holding 
evidence  that  correct  statements  of  insured  were  put  down  wrong  by  agent  of 
insurer  exonerates  insured. 

Cited  in  reference  notes  in  76  A.  D.  589,  on  insurance  company's  being  charge- 
able witli  agent's  knowledge  of  facts  material  to  risk;  8  A.  S.  R.  913,  on  effect 
of  false  entry  in  application,  by  agent,  of  correct  statements  by  insured. 

Cited  in  notes  in  77  A.  D.  725,  on  effect  of  stipulations  seeking  to  make  agent 
of  insurer  agent  of  assured;  2  L.R.A.  811,  on  basis  of  principaVs  liability  for 
agent's  act;  11  LJIA.  343,  on  knowledge  of  insurance  agent  as  knowledge  of 
company;  16  LJI.A.  36,  on  effect  of  agent's  perversion  of  information  by  the 
insured;  14  E.  R.  C.  26,  on  rules  of  construction  of  contracts  of  insurance. 
Effect  of  change  of  use  or  occupation  on  policy. 

Cited  in  reference  note  in  30  A.  S.  R.  731,  on  condition  in  policy  as  to  use 
of  premises. 

Cited  in  notes  in  28  A.  R.  230,  on  construction  of  "occupancy"  as  applied  to 
insured  buildings;  66  A.  S.  R.  697,  on  burden  of  proof  as  to  increase  of  hazard 
avoiding  fire  insurance  policy;  66  A.  S.  R.  698,  on  increase  of  hazard  avoiding 
policy,  by  change  in  use;  16  L.R.A.(N.S.)  1197,  on  grounds  for  relaxation  of 
parol -evidence  rule  as  to  varying  or  contradicting  written  contract  for  purpose 
of  avoiding  forfeiture  in  insurance  policy. 

25  AM.  REP.  783,  WHELESS  v.  SECOND  NAT.  BANK,  1  BAXT.  469. 
liiability  of  corporation  for  malicious  prosecution. 

Cited  in  Jordan  v.  Alabama  G.  S.  R.  Co.  74  Ala.  85,  49  A.  R.  800;  Reed  v. 
Home  Sav.  Bank,  130  Mass.  443,  39  A.  R.  468;  Willard  v.  Holmes,  B.  &  Haydens, 
2  Misc.  303,  21  N.  Y.  Supp.  998,— -holding  it  liable. 

Cited  in  reference  note  in  2  A.  S.  R.  317,  on  liability  of  corporations  for  torts. 

Cited  in  notes  in  34  A.  R.  495;  26  A.  S.  R.  131;  16  E.  R.  C.  756,— on  right 
to  maintain  action  for  malicious  prosecution  against  corporation;  12  L.R.A.  113, 
on  liability  of  railroad  company  for  torts;  51  L.R.A.  469^  on  liability  of  part- 
nership for  torts. 

Am.  Rep.  Vol.  XVI.— 48. 
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liiablltty  of  corporations  for  exemplary  damages. 

Cited  in  Wheeler  &  W.  Mfg.  Co.  v.  Boyce,  36  Kan.  360,  59  A.  R.  571,  13  Pic 
609,  holding  they  may  be  liable. 

Cited  in  note  in  59  A.  S.  R.  595,  on  liability  of  corporation  for  exemplary 
damages  for  malicious  prosecution  or  attachment. 


Digitized  by 


Google 


NOTES 

ON  THE 

AMEEICAN  EEP0ET8. 

OASES   IN  26   AM.    REP. 


26  AM.  RBP.  1,  HATDEN  v.  SOUOER,  56  IND.  42. 
Peace  officer's  compensation. 

ated  in  Sullivan  v.  Utah  A  N.  R.  Co.  11  Mont.  236,  28  Pac.  307,  upholding, 
railroad's  liability  to  sheriff  for  money  paid  to  deputies  sworn  in  to  protect 
company's  property. 
—  Rlgbt  to  reward. 

Cited  in  Matthews  v.  United  States,  32  Ct.  Q.  123,  upholding  right  of  special 
deputy  marshal  to  recover  reward  for  arrest  of  criminal;  Everman  v.  Hyman, 
26  Ind.  App.  165,  84  A.  S.  R.  284,  28  N.  £.  1022,  upholding  complaint  in  suit 
to  recover  reward  though  arrest  was  made  without  knowledge  of  offer;  Com. 
V.  Harshman,  20  Pa.  Co.  Ct.  666,  7  Pa.  Dist.  R.  741,  holding  constable  not  enti- 
tled to  reward  for  arresting  horse  thief;  Kasling  v.  Morris,  71  Tex.  584,  10  A. 
S.  R.  797,  9  S.  W.  739,  holding  offer  of  reward  for  arrest  binding  after  having 
been  acted  upon. 

Cited  in  reference  notes  in  99  A.  S.  R.  1017,  on  right  of  officer  to  claim  reward; 
10  A.  S.  R.  800,  as  to  when  officer  is  entitled  to  reward  for  making  arrest;  36 
A.  R.  129,  on  right  of  public  officer  to  reward  in  nuiking  an  arrest  which  it  is 
his  duty  to  make;  50  A.  R.  55,  on  right  of  public  officer  whose  compensation 
is  fixed  by  law  to  reward  for  services  within  scope  of  duties. 

Cited  in  note  in  11  L.R.A.  399,  on  right  of  officer  to  reward  offered  for  arrest 
and  conviction  of  criminal. 

Distinguished  in  United  States  v.  Matthews,  173  U.  S.  381,  43  L.  ed.  738,  19 
Sup.  Ct.  Rep.  413,  upholding  marshal's  right  to  receive  reward  for  arrest  and 
conviction  of  criminal  offered  by  government. 
Right  to  reward  generally. 

Cited  in  Clinton  County  v.  Davis,  162  Ind.  60,  64  L.R.A.  780,  69  N.  £.  680, 
1  A.  ft  £.  Ann.  Cas.  282,  holding  neither  vote  buyer  or  vote  seller  entitled  to 
reward  offered  informant  for  conviction. 
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Cited  in  reference  notes  in  32  A.  S.  R.  434;  85  A.  S.  R.  284,--on  ri^t  to 
reward;  38  A.  R.  65»  on  necessity  for  knowledge  of  offer  as  condition  precedent 
to  recovering  reward;  7  A«  S.  R.  54,  on  nature  and  performance  of  contract  for 
reward;  10  A.  S.  R.  800,  as  to  who  may  bind  himself  by  public  offer  of  reward 
for  arrest  of  criminal;  41  A.  S.  R.  660,  as  to  when  offer  of  reward  is  binding; 
81  A.  S.  R.  742;  64  A.  S.  R.  257,— as  to  when  reward  is  earned;  84  A.  &  R. 
292,  on  notice  of  offer  of  reward  and  sufficiency  of  compliance  with  terms  of  offer. 

Cited  in  notes  in  6  E.  R.  C.  137,  on  offers  made  to  general  public  and  per- 
formance of  conditions  as  acceptance;  23  L.  ed.  U.  S.  698,  on  who  are  entitled 
to  reward  and  when. 
Harmless  error. 

Cited  in  State  ex  reL  Huffman  ▼.  Parish,  83  Ind.  223,  holding  refusal  of  correct 
Instruction  as  to  particular  fact  harmless  where  jury  failed  to  find  fact;  Cleve- 
land, C.  C.  &  I.  R.  Co.  v.  Newell,  104  Ind.  264,  54  A.  R.  312,  3  N.  E.  836,  holding 
Judgment  not  reversible  on  erroneous  instruction  which  was  not  influential  in 
inducing  verdict;  Rodey  ▼.  Travelers'  Ins.  Co.  3  N.  M  543,  9  Pac  348,  holding 
charge  that  "violent  external  injury''  clause  in  policy  must  be  construed  against 
defendant  harmless  error  where  it  was  left  to  jury  as  to  injury's  being  violent; 
American  Exp.  Co.  v.  Patterson,  73  Ind.  430;  Jones  v.  Angell,  95  Ind.  376;  Louid- 
Tills,  N.  A.  &  C.  R.  Co.  V.  Porter,  97  Ind.  267, — ^holding  judgment  not  reversible 
for  erroneous  instruction  which  worked  no  injury  to  complaining  party. 

16  AM.  REP.  10,  STEIN  ▼.  HAUOK,  56  IND.  65. 
E^asement  of  light  and  air. 

Cited  in  notes  in  37  A.  S.  R.  184,  on  prescriptive  easement  of  light  and  air; 
46  A.  D.  582,  on  repudiation  of  doctrine  of  ancient  lights  by  American  cases;  41 
A.  S.  R.  829,  on  easement  of  light  and  air  in  streets;  22  L.R.A.  537,  on  American 
law  as  to  easements  of  light,  air,  and  prospect;  11  L.R.A.  636,  on  American  doc- 
trine as  to  servitude  of  light  and  air;  2  E.  R.  C.  569,  on  right  to  easement  ia 
light  and  air;  2  K  R.  C.  567,  on  prescriptive  right  to  light  and  air,  not  based 
OB  grant. 

liiability  for  spite  fences. 

Cited  in  Russell  v.  State,  32  Ind.  App.  243,  69  N.  E.  482,  holding  twelve  foot 
spite  fence  on  ones  own  land  not  to  be  public  nuisance;  Ciller  v.  West,  162  Ind. 
17,  69  N.  E.  548,  denying  relief  against  erection  of  high  board  division  fence 
causing  injury  to  garden. 

26  AM.  REP.  15,  OOBURN  ▼.  WEBB,  56  IND.  96. 
Material  alteration  of  note. 

Cited  in  Hodge  v.  Farmers'  Bank,  7  Ind.  App.  94,  34  N.  E.  123,  holding  addi- 
tion of  word  "cashier"  to  payee's  name  sufficient  to  release  sureties;  Casto  v. 
Evinger,  17  Ind.  App.  298,  46  N.  E.  648,  holding  insertion  of  words  "Guardian  of 
etc  after  payee  of  note  not  material  alteration;  Franklin  L.  Ins.  Co.  v.  Court- 
ney, 60  Ind.  134,  holding  changing  note  so  as  to  make  it  bear  interest  after 
maturity  releases  surety;  Brooks  v.  Allen,  62  Ind.  401,  holding  striking  out  of 
words  "after  maturity"  in  note  to  be  material  alteration;  Dietz  v.  Harder,  73 
Ind.  208,  holding  that  material  alteration  of  note  without  consent  will  avoid  it 
as  to  previous  parties;  Eckert  v.  Louis,  84  Ind.  99,  holding  change  of  joint  and 
■overal  notes  to  joint  notes  sufficient  to  discharge  surety;  White  v.  Harris,  69 
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S.  C.  65,  104  A.  S.  R.  791,  48  S.  E.  41,  holding  alteration  of  note  by  striking 
ont  clause  for  attorney's  fees  after  default  to  be  question  for  jury. 

Cited  in  reference  note  in  26  A.  R.  260,  on  material  alteration  of  note. 

Cited  in  notes  in  71  A.  D.  369,  on  material  alteration  of  negotiable  instrument 
rendering  it  void;  3  L.RA.  726,  on  effect  of  consent  to  alteration  of  note. 

—  FllUng  blanks  as. 

Cited  in  Hoopes  v.  Collingwood,  10  Colo.  107,  3  A.  S.  R.  665,  13  Pac.  909, 
holding  unauthorized  filling  of  blanks  in  note  by  indorsee  as  regards  interest 
sufficient  to  avoid  note;  Young  y.  Baker,  29  Ind.  App.  130,  64  N.  E.  54,  holding 
imauthorized  insertion  of  ''bank"  in  space  after  "payable  at,"  after  note  has 
been  delivered  sufficient  to  vitiate  note;  Gothrupt  v.  Williamson,  61  Ind.  699, 
holding  surety  delivering  note  partly  filled  out  to  principal  bound  though  prin- 
cipal filled  out  same  contrary  to  agreement;  De  Pauw  v.  Bank  of  Salem,  126 
Ind.  653,  10  L.R.A.  46,  26  N.  E.  161,  holding  party  to  whom  complete  note  is 
delivered  not  authorized  to  fill  blanks. 

Cited  in  reference  note  in  29  A.  R.  723,  on  liability  of  maker  of  note  in  which 
blanks  were  filled  contrary  to  authority. 

Cited  in  note  in  4  E.  R.  C.  647,  on  liability  to  bona  fide  holder  of  party  issuing 
negotiable  paper  left  blank  in  material  part; 

—  Change  of  date  as. 

Cited  in  Brannum  Lumber  Co.  ▼.  Pickard,  33  Ind.  App.  484,  71  N.  E.  676, 
holding  unauthorized  change  of  date  in  note  sufiScient  to  discharge  surety;  Pern 
Plow  &  Wheel  Co.  v.  Ward,  1  Kan.  App.  6,  41  Pac  64,  upholding  discharge  of 
surety  on  notes,  time  for  payment  of  which  has  been  changed  without  his  con- 
i»ent;  Owen  v.  Christensen,  107  Iowa,  394,  76  N.  W.  1003,  holding  provision, 
written  across  face  of  note,  for  extension  of  time  of  payment  not  sufficient  to 
discharge  surety  where  intended  to  include  them. 

—  Change  of  amount  as. 

Cited  in  Johnston  v.  May,  76  Ind.  293,  holding  alteration  of  note  by  changing 
amount  discharges  surety  though  amount  is  lessened. 

—  Change  of  interest  rate  as. 

Cited  in  Bowman  v.  Mitchell,  79  Ind.  84,  holding  unauthorized  insertion  in 
note  of  higher  rate  of  interest  vitiates  note. 
Implied  anthority  to  fill  in  blanks  in  instrument. 

Cited  in  notes  in  86  A.  S.  R.  108,  on  implied  authority  in  holder  to  fill  blanks; 
86  A.  S.  R.  Ill,  on  excess  of  implied  authority  to  fill  blanks  by  addition  of 
unnecessary  terms  or  by  erasures,  etc.;  36  LJI.A.  469,  on  leaving  blanks  in  note 
as  authorizing  further  change. 

26  AM.  REP.  18,  FROUT  ▼.  HARDIN,  56  IND.   165. 
Tenant's  rights  as  to  crop  raised  on  shares. 

Cited  in  Chicago  &  W.  M.  R.  Co.  v.  Linard,  94  Ind.  319,  48  A.  R.  155,  uphold- 
ing right  of  tenant  paying  rent  in  share  of  crops  when  mature  to  maintain  tres- 
pass against  purchaser  of  land  before  maturity  of  crop. 

Cited  in  notes  in  37  A.  D.  319,  on  agreement  to  work  land  on  shares  as  making 
occupier,  tenant  and  owner  of  crops;  115  A.  S.  R.  437,  on  effect  of  sharing  crops, 
cattle  and  their  increase  instead  of  money  as  constituting  partnership. 
Set-off  against  tort. 

Cited  in  Howlett  v.  Dilts,  4  Ind.  App.  23,  30  N.  E.  313,  holding  where  oom- 
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plaint  Bets  up  money  demands  on  contract  and  demands  for  damages  for  tort, 
set  off  can  only  be  addressed  to  contract  counts;  Wiltse  v.  Holt,  95  Ind.  496, 
denying  right  to  plead  one  trespass  as  set-off  to  another. 
Sale  or  mortgage  of  future  crops. 

Cited  in  note  in  23  LJLA.  470,  on  sale  or  mortgage  or  future  crops  raised 
on  leased  land. 

26  AM.  REP.   19,  liONG  ▼.  STATE,   56  IND.   182. 
New  trial  for  improper  argument  bj  attorney. 

Cited  in  Morrison  v.  State,  76  Ind.  335,  holding  argument  by  state's  attorney 
that  bad  character  of  man  was  proof  of  guilt  not  reversible  error;  State  v. 
Mosley,  31  Kan.  355,  2  Pac.  782,  holding  remarks  to  court  that  state  presumed 
accused  would  testify  whereupon  testimony  would  be  proper  rebuttal,  insuffi- 
cient to  warrant  new  trial;  State  v.  Hatcher,  29  Or.  309,  44  Pac  584,  holding' 
argument  by  state's  attorney  that  failure  of  accused  to  call  wife  who  was  pres- 
ent at  commission  of  crime  showed  her  testimony  adverse,  to  be  revercible  error; 
State  V.  Taylor,  57  W.  Va.  228,  50  S.  E.  247,  holding  comment  by  state's  attor- 
ney upon  accused's  failure  to  have  wife  corroborate  his  testimony  to  facts  said 
to  be  known  to  her,  to  be  reversible  error;  Willingham  v.  State,  21  Fla.  761, 
on  new  trial  for  improper  argument  by  state's  attorney. 

Cited  in  reference  notes  in  48  A.  R.  336,  338,  on  improper  comments  of  coun- 
sel at  trial;  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop  improper  com- 
ments of  counsel. 

—  As  to  accused's  failure  to  testify. 

Cited  in  Coleman  ▼.  State,  111  Ind.  563,  13  N.  E.  100,  denying  new  trial 
because  state's  attorney  referred  in  statement  to  jury  to  defendant's  not  havin*; 
been  sworn,  where  remarks  were  excluded,  by  court;  State  v.  Garrington,  It 
S.  D.  178,  76  N.  W.  326,  holding  new  trial  proper  when  state's  attorney  toM 
jury  "It  is  not  against  the  defendant  that  he  did  not  go  on  stand"  etc;  State 
V.  Baldoser,  88  Iowa,  55,  55  N.  W.  97;  State  v.  Balch,  31  Kan.  465,  2  Pac  609; 
Rex  V.  Corby,  30  N.  S.  330;  State  v.  Tennison,  42  Kan.  330,  22  Pac  330,— 
holding  reference  by  state's  attorney  to  accused's  failure  to  testify  to  be  ground 
for  new  trial;  People  v.  Morris,  3  Cal.  App.  1,  84  Pac  463;  Showalter  v.  State, 
84  Ind.  562;  Com.  v.  Holtham,  5  Pit.  Dist.  R.  24,  1  Lack.  Leg.  News,  370,  13 
Lane.  L.  ReT.  158,  holding  reference  by  state's  attorney  to  accused's  failure  to 
testify,  not  cured  by  explanation  or  caution;  Petite  v.  People,  8  Colo.  618,  9 
Pac  622;  Blume  v.  State,  154  Ind.  343,  56  N.  E.  771,— denying  new  trial  for  mis- 
conduct of  state's  attorney  who  referred  in  argument  to  accused's  failure  to  tes- 
tify whereupon  jury  were  instructed  not  to  consider  remarks;  Sturgis  v.  State. 
2  Okla.  Crim.  Rep.  362,  102  Pac.  57, — as  to  comments  on  failure  of  accused  to 
testify. 

Cited  in  notes  in  27  A.  R.  143,  on  comment  on  omission  or  refusal  to  testify: 
9  A.  S.  R.  567,  on  counsel's  comment  on  defendant's  omission  to  testify  in  his 
own  behalf  as  ground  for  reversal. 

Denied  in  State  v.  Chiswell,  36  W.  Va.  659,  15  S.  E.  412,  holding  that  where 
attorney  withdraws  remarks  as  to  accuser's  failure  to  testify  no  reversible  er- 
ror is  committed. 

Right  to  consider  defendant's  failure  to  testify  in  civil  suit. 
Cited  in  State  v.  Williams,  11  S.  D.  64,  76  N.  W.  815,  holding  reversal  proper 
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where  State's  attorney  in  liquor  case  commented  upon  defendant's  failure  to 
testify. 

Distinguished  in  Morgan  y.  Kendall,  124  Ind.  454,  9  LJI.A.  445,  24  N.  E.  143, 
holding  in  civil  action  for  assault  jury  have  right  to  consider  defendant's  re- 
fusal to  testify  on  grounds  of  incrimination. 
Duty  of  state  to  elect  between  counts. 

Cited  in  Squires  v.  State,  3  Ind.  App.  114,  28  N.  E.  708,  holding  motion  for 
•election  premature  where  evidence  only  begins  to  show  that  there  may  be  two 
offenses;  Glover  v.  State,  109  Ind.  391,  10  N.  E.  282,  holding  election  by  state 
of  count  upon  which  to  proceed  to  be  largely  in  courts'  discretion;  Lebkovit^s 
y.  State,  113  Ind.  26,  14  N.  E.  363,  holding  state  must  elect  upon  request  which 
of  several  sales  is  relied  on  for  conviction  of  illegal  liquor  sale;  State  v.  Hurd, 
101  Iowa,  391,  70  N.  W.  613,  holding  state  must  elect  where  in  prosecution  for 
incest  several  acts  occurred  within  18  months;  State  v.  King,  117  Iowa,  48}, 
91  N.  W.  768,  holding  error  for  failure  to  compel  state  to  elect  where  more  than 
one  rape  was  proved  within  18  months  prior  to  indictment;  State  v.  Batson* 
108  La.  479,  32  So.  478,  holding  under  indictment  for  killing  six  persons,  state 
must  elect  charge  if  all  were  not  killed  by  one  act;  Jamison  y.  State,  117  Tenn. 
68,  94  S.  W.  675,  holding  state  must  elect  on  which  intercourse,  conviction  of 
statutory  rape  is  sought,  where  several  acts  are  proven. 
£ntrj  of  return  of  indictment  nunc  pro  tunc. 

Cited  in  Waterman  v.  State,  116  Ind.  61,  18  N.  E.  63,  holding  that  where  rec- 
ord fails  to  show  return  of  indictment,  it  may  be  corrected  by  entry  nunc  pro 
tunc. 

26  AM.  REP.  21,  HOOD  y.  STATE,  56  IND.  26S. 

Talidity  of  divorce. 

Cited  in  Hardin  y.  Hardin,  168  Ind.  352,  81  N.  E.  60,  upholding  decree  of  sister 
atate  granting  divorce  where  court  has  jurisdiction  of  parties;  Wills  y.  Wills, 
104  Tenn.  382,  58  S.  W.  301,  on  setting  aside  divorce  obtained  by  fraud. 

Cited  in  reference  notes  in  87  A.  D.  340,  as  to  how  jurisdiction  in  divorce 
<:ases  is  determined;  28  A.  R.  130,  on  jurisdiction  in  action  for  divorce. 
^— Where  parties  are  nonresidents. 

Cited  in  Haddock  v.  Haddock,  201  U.  S.  562,  50  L.  ed.  687,  26  Sup.  a.  Rep. 
525,  5  A.  &  E.  Ann.  Cas.  1,  holding  New  York  not  bound  to  recognize  Connecticut 
•divorce  where  wife,  resident  of  New  York,  was  only  served  by  publication; 
Watkins  v.  Watkins,  125  Ind.  163,  21  A.  S.  R.  217,  25  N.  E.  175,  denying  valid- 
ity of  divorce  granted  by  state  within  which  neither  party  resides;  Re  Ellis, 
-65  Minn.  401,  43  A.  S.  R.  514,  23  L.R.A.  287,  56  N.  W.  1056,  upholding  divorce 
granted  in  foreign  state  when  both  parties  voluntarily  appear;  Van  Fossen 
v.  State,  37  Ohio  St.  317,  41  A.  R.  507,  denying  validity  of  divorce  granted 
imder  statute  in  foreign  state  in  which  neither  party  is  domiciled;  Reis  v.  Law- 
rence, 63  Cal.  129,  49  A.  R.  83  (dissenting  opinion),  on  validity  of  divorce 
granted  in  another  state  than  where  parties  reside. 

Cited  in  reference  notes  in  26  A.  R.  222,  on  residence  requisite  to  give  juris- 
•diction  in  divorce  action;  27  A.  R.  145,  on  impeaching  decree  of  divorce  col- 
laterally; 41  A.  R.  507,  on  validity  of  divorce  granted  where  neither  party  is  a 
resident  of  the  state;  33  A.  S.  R.  54,  on  validity  of  divorce  decree  when  neither 
party  resides  in  jurisdiction;  32  A.  S.  R.  639,  on  jurisdiction  of  nonresidents. 

Cited  in  notes  in  53  A.  S.  R.  182,  on  validity  of  divorce  where  one  party  is  a 
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nonresident;  19  L^RJl.  814,  on  validity  of  decree  of  divorce  obtained  on  publica- 
tion or  service  out  of  state,  where  defendant  did  not  appear;  59  LJLA.  143, 
145,  on  jurisdiction  of  subject-matter  of  divorce  when  neither  party  is  domiciled 
or  permanently  residing  at  the  forum;  59  LJI.A.  167,  on  validity  and  effect  on 
status  in  other  states  of  decree  of  divorce  rendered  against  nonresident  on  con- 
structive service;  4  L.R.A.  132,  on  what  records  the  full  faith  and  credit  clause 
of  the  United  States  Constitution  applies  to. 
Adultery  as  bar  to  divorce. 

Cited  in  Eikenbury  v.  Eikenbury,  33  Ind.  App.  69,  70  N.  K  837,  denying  di- 
vorce to  party  for  abandonment  who  is  guilty  of  adultery. 

Cited  in  note  in  18  L.R.A.(N.S.)  580,  on  effect  of  fact  that  but  one  of  thd 
parties  is  married  on  offense  of  "adultery"  within  penal  statute. 
"Wliat  is  fornicatioii  and  adultery. 

Cited  in  State  v.  Chandler,  96  Ind.  591,  holding  sexual  intercourse  between  man 
and  unmarried  woman  fornication;  Richey  v.  State,  172  Ind.  134,  87  N.  E.  1032, 
19  A.  &  K  Ann.  Cas.  654,  holding  evidence  two  clandestine  acts  of  intercourse 
with  one's  own  servant  girl  does  not  sustain  conviction  for  fornication. 

Cited  in  reference  note  in  66  A.  S.  R.  803,  on  what  constitutes  adultery  sad 
fornication. 

Cited  in  notes  in  113  A.  S.  R.  272,  on  necessity  of  meretricious  relation  to  be 
open  and  notorious  to  constitute  crime  of  living  in  open  and  notorious  adultery; 
2  LltA.  704,  on  what  constitutes  fornication. 
"Wliat  Is  bigamy. 

Cited  in  Rex  v.  Brinkley,  14  Ont.  L.  Rep.  484,  on  what  constitutes  crime  of 
bigamy. 

Cited  in  note  in  126  Am.  St.  R.  211,  on  crime  of  bigamy. 
SnlBcienoy  of  indictment  —  For  fornication. 

Cited  in  State  v.  Smith,  18  Ind.  App.  179,  47  N.  E.  686,  holding  indictment 
setting  forth  that  parties,  who  were  unmarried,  lived  as  husband  and  wife  charges 
fornication;  Stanton  v.  State,  27  Ind.  App.  105,  60  N.  E.  999,  upholding  indict- 
ment for  fornication  though  particular  acts  are  not  set  out;  State  v.  Stephens, 
63  Ind.  542,  upholding  indictment  alleging  that  defendant  lived  in  open  fornica- 
tion with  woman  etc.  though  sexual  intercourse  is  not  averred;  State  ▼.  John- 
.  son,  69  Ind.  85,  holding  indictment  for  fornication  bad  which  fails  to  show  that 
it  was  open. 
—  For  incest. 

Annotation  cited  in  Martin  v.  State,  58  Ark.  3,  22  S.  W.  840,  holding  indict- 
ment of  father  for  incest  committed  by  adultery  with  daughter,  bad  for  failure 
to  aver  father  to  be  married  at  time. 
Necessity  of  statutes  defining  crime. 

Cited  in  Ardery  v.  Fleming,  56  Ind.  328,  holding  that  courts  may  define  crimes 
not  defined  by  statute;  State  v.  Berdetta,  73  Ind.  185,  38  A.  R.  117,  holding  that 
common  law  definition  of  crime  will  be  adopted  where  statute  fails  to  give  one; 
Hartford  v.  State,  96  Ind,  461,  49  A.  R.  185;  Ledgerwood  v.  State,  134  Ind.  81, 
33  N.  E.  631;  Cook  v.  State,  26  Ind.  App.  278,  59  N.  E.  489,— holding  that 
statute  need  not  define  crime  and  is  not  bound  by  prior  act  to  so  define. 
Implication  of  intent  in  crimes. 

Cited  in  Mercer  v.  Corbin,  117  Ind.  450,  10  A.  S.  R.  76,  3  LJl.A.  221,  20  N.  E. 
132,  holding  intent  implied  in  assault  and  battery  for  riding  bicycle  recklessly 
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against  person  on  sidewalk;  State  v.  Zichfeld,  23  Nev.  304,  62  A.  S.  R.  800,  34 
LJt.A.  784,  46  Pac.  802,  holding  in  prosecution  for  bigamy  evidence  that  de- 
fendant supposed  former  marriage  to  have  been  annulled,  inadmissible;  State 
V.  Mainey,  66  Ind.  404,  on  necessity  that  party  knew  acts  were  unlawful  to  con-: 
stitute  crime. 

Cited  in  note  in  8  E.  R.  C.  46,  on  necessity  of  guilty  intent  to  make  act  crime. 
Sufficiency  of  gtatutory  definition  of  crime. 

Cited  in  Hedderich  v.  State,  101  Ind.  564,  51  A.  R.  768,  1  N.  E.  47,  holding 
crime  sufficiently  defined  if  it  would  give  ordinary  person  information  of  evil 
to  be  prohibited. 
Conclngivenesg  of  Judgment  of  sister  states. 

Cited  in  reference  notes  in  27  A.  R.  149,  on  collateral  impeachment  of  domestic 
judgment  for  want  of  jurisdiction;  26  A.  R.  689,  on  giving  effect  to  judgments 
of  other  states;  20  A.  S.  R.  169;  22  A.  S.  R.'614;  32  A.  S.  R.  213,— on  conclu- 
siveness of  judgments  of  sister  states;  4  A.  S.  R.  173,  on  impeachment  of  judg- 
ment of  other  state  for  want  of  jurisdiction;  42  A.  S.  R.  398,  on  presumption  of 
jurisdiction  in  judgments  of  sister  states. 

Cited  in  note  in  103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  juris- 
diction of  another  state  are  open. 

26  AM.  KEP.  S4,  KOERNER  ▼.  OB£:RIiY,  56  IND.  284. 
Constitutionality  of  Civil  Damage  act. 

Cited   in   Homing  v.   Wendell,  67   Ind.   171,   upholding  constitutionality   of 
civil  damage  act. 
When  exemplary  damages  recoverable. 

Cited  in  Borkenstein  v.  Schrack,  31  Ind.  App.  220,  67  N.  E.  547,  holding  that 
punitive  damages  cannot  be  awarded  for  assault  and  battery;  Hartford  L.  Ins. 
Co.  V.  Hope^  40  Ind.  App.  364,  81  N.  E.  695,  denying  right  to  assess  punitive 
damages  for  false  representations  of  insurance  policy;  Stewart  v.  Madox,  63 
Ind.  51,  denying  exemplary  damages  in  suit  for  false  imprisonment;  State  ex 
rel.  Scobey  v.  Stevens,  103  Ind.  65,  53  A.  R.  482,  2  N.  E.  214,  upholding  statute 
providing  that  officer  taking  unauthorized  fee  for  performance  of  duty  shall  be 
liable  on  bond  for  five  times  amount  of  fee  charged;  Moyer  v.  Gordon,  113  Ind. 
282,  14  N.  E.  476,  denying  exemplary  damages  in  civil  suit  for  forcible  entry 
or  malicious  injury  to  property;  Wabash  Printing  &  Pub.  Co.  v.  Crumrine,  123 
Ind.  89,  21  N.  E.  904,  denying  exemplary  damages  for  libel  in  charging  grand 
larceny. 

Cited  in  note  in  50  A.  D.  771,  on  exemplary  damages  for  acts  punishable 
criminally. 

—  In  civil  damage  suit. 

Cited  in  Schafer  v.  Smith,  63  Ind.  226,  denyinsf  exemplary  damages  in  civil 
damage  suit  for  unlawfully  causing  husband  to  become  drunken. 
What  damages  recoverable  in  action  under  civil  damage  act  generally. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  denying  recovery  of 
damages  for  mental  anguish,  social  degradation,  etc.,  in  civil  damage  suit. 

Cited  in  notes  in  48  A.  D.  632,  on  damages  for  injury  to  relative;  52  A.  R. 
160,  on  application  of  proximate  and  remote  cause  to  cases  arising  under  eivil- 
damage  act 
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26  AM.  REP.   S7,  NEAIi  ▼.  GILLASPY,   56  IND.  451. 
Rights  of  purchaser  at  Jadictal  sale. 

Cited  in  reference  notes  in  26  A.  R.  627;  35  A.  S.  R.  179, — on  rule  of  caveat 
emptor  applicable  to  execution  sales;  40  A.  R.  600;  48  A.  S.  R.  258;  52  A.  S.  R. 
179,— on  application  of  caveat  emptor  to  judicial  sale;  35  A.  S.  R.  126,  o.i 
exceptions  to  caveat  emptor  applying  in  judicial  sales;  79  A.  S.  R.  864,  on 
application  of  rule  of  caveat  emptor  to  purchasers  of  land  at  judicial  sale; 
37  A.  S.  R.  447,  on  execution  sale  as  affected  by  misrepresentation  of  of- 
ficer. 

~Void  sale. 

Distinguished  in  Coan  v.  Grimes,  63  Ind.  21,  upholding  right  of  purchaser 
at  void  sheriff's  sale  to  recover  money  paid  for  benefit  and  at  request  of  judg- 
ment defendant;  Short  v.  Sears,  93  Ind.  505,  holding  that  where  sheriff's  sale 
of  land  is  set  aside,  bona  fide  purchaser  is,  by  statute,  subrogated  to  creditor's 
rights  for  amount  paid. 
—  Implied  warranty  of  title. 

Cited  in  Norton  v.  Nebraska  Loan  ft  T.  Co.  40  Neb.  394,  58  N.  W.  953,  holding 
bidder  at  judicial  sale  buys  at  his  peril;  Weaver  v.  Guyer,  59  Ind.  195;  Parker  v. 
Rodman,  84  Ind.  256;  Lewark  v.  Carter,  117  Ind.  206,  10  A.  S.  R.  40,  3  L.R.A. 
440,  20  N.  £.  119, — ^holding  that  no  warranty  exists  as  to  title  of  property  sold 
at  judicial  sale. 

Cited  in  note  in  62  A.  D.  466,  on  implied  warranty  of  title  on  sale  of  chattel 
made  in  official,  fiduciary,  or  representative  capacity. 

26  AM.  REP.  40,  RAINBOLT  ▼.  EAST,  56  IND.  5S8. 

Contract  in  oontemplation  of  marriage. 

Cited  in  Mannan  v.  Mannan,  154  Ind.  9,  55  N.  E.  856,  upholding  argument 
whereby  wife  accepted  property  in  lieu  of  dower;  Steen  v.  Kirkpatrick,  84  Miss. 
63,  36  So.  140,  upholding  oral  argreement  in  contemplation  of  marriage,  but  not 
in  consideration  thereof. 
Sufficiency  of  contract  under  statute  of  frauds. 

Cited  in  Bain  v.  McDonald,  111  Ala,  269,  20  So.  77,  denying  recovery  under 
contract  to  rent  land  for  year  to  commence  in  future;  Caylor  v.  Roe,  99  Ind.  1, 
denying  recovery  for  breach  of  oral  contract  if  any  part  is  within  statute  of 
frauds. 
Divisibility  of  contract. 

Cited  in  Lingeman  v.  Shirk,  15  Ind.  App.  432,  43  N.  E.  33,  upholding  contract 
to  convey  land  situate  in  one  county  or  other  land  situate  in  another  county; 
Andrews  v.  Broughton,  78  Mo.  App.  179,  holding  contract  to  pay  money  or 
convey  realty  to  be  in  alternative  and  not  severable;  Michigan  City  v.  Leeds, 
24  Ind.  App.  271,  65  N.  E.  799,  on  enforcement  of  oral  contract  referring  to  two 
subject-matters,  one  of  which  would  not  be  within  statute  of  frauds  and  other 
would  be;  Higham  v.  Harris,  108  Ind.  246,  8  N.  E.  265;  Chicago,  I.  &  L.  R.  Co. 
V.  Southern  Indiana  R.  Co.  38  Ind.  App.  234,  70  N.  E.  843, — on  divisibility  of  con- 
tracts. 

Cited  in  notes  in  1  L.R.A.  826,  as  to  whether  contract  is  entire  or  severable;  7 
L.R.A.(N.S.)  468,  on  divisibility  of  contract 
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26  AM.  REP.  44,  TEATCH  ▼.  STATE,  56  IND.  584,  Iiater  appeal  in 

60  Ind.  291. 
Comment  by  court  on  credibility  of  witness. 

Cited  in  Allison  v.  United  States,  160  U.  S.  203,  40  L.  ed.  395,  16  Sup.  Ct. 
Rep.  252,  holding  comment  of  trial  judge  to  effect  that  all  men  confronted  with 
murder  charge,  would  testify  as  witness,  to  he  reversible  error;  Muncie,  H.  & 
Ft.  W.  R.  Co.  V.  Ladd,  37  Ind.  App.  90,  76  N.  E.  790,  holding  comment  by  judge 
that  interested  witness  will  not  testify  candidly  to  be  error;  Fulwider  v.  Ingles, 
87  Ind.  414,  holding  it  error  to  instruct  jury  that  opinions  of  persons  who  know 
well,  person  whose  sanity  is  questioned,  are  of  greater  weight  than  persons  not 
so  well  acquainted  with  him;  Union  Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63, 
holding  court  properly  refused  to  instruct  jury  as  to  inferences  that  defendant 
might  have  shaped  testimony  to  correspond  to  letters;  Bird  v.  State,  107  Ind. 
164,  8  N.  E.  14,  holding  it  error  for  court  to  tell  jury  in  considering  defendant's 
testimony,  they  must  consider  that  he  is  interested,  etc.;  Newport  v.  State,  140 
Ind.  299,  39  N.  E.  926,  upholding  instruction  in  homicide  that  jury  are  not 
justified  in  finding  lack  if  intent  to  kill,  from  defendant's  testimony  or  from 
fact  that  party  lived  where  rest  of  paragraph  explains  charge;  Deal  v.  State, 
140  Ind.  354,  39  N.  E.  930,  holding  credibility  of  witness  to  be  question  for  jury ; 
State  V.  Johnson,  16  Nev.  36,  holding  it  error  for  trial  judge  to  instruct  jury 
that  they  should  take  defendant's  testimony  in  criminal  case  with  caution; 
Millner  v.  Eglin,  64  Ind.  197,  31  A.  R.  121;  Works  v.  Stevens,  76  Ind.  181,— 
holding  it  error  to  instruct  that  greater  weight  should  be  given  witness  testi- 
fying in  court  than  those  making  deposition;  Pennsylvania  Co.  v.  Hunsley,  23 
Ind.  App.  37,  54  N.  E.  1071,  on  right  of  trial  court  to  comment  on  credibility  of 
interested  witness. 

Cited  in  reference  note  in  86  A.  D.  329,  as  to  when  jury  may  be  instructed  to 
disregard  evidence  of  witness  who  was  competent  to  testify. 

Cited  in  notes  in  27  A.  R.  144,  on  comments  on  effect  of  testimony;  19  L.R.A. 
(N.S.)  819,  on  right  to  instruct  jury  as  to  credit  to  be  given  testimony  of  accused 
due  to  his  relation  to  the  case. 
Snfflciencj  of  indictment  for  mnrder. 

Cited  in  Wood  y.  State,  92  Ind.  269,  upholding  indictment  alleging  that  de- 
fendant killed  party  by  stabbing  him;  Dennis  v.  State,  103  Ind.  142,  2  N.  E. 
349,  holding  formal  charge  of  assault  and  battery  not  necessary  in  indictment  for 
murder. 

Use  of  motion  in  arrest  of  Judgment. 

Cited  in  Greenley  v.  State,  60  Ind.  141,  holding  indictment  sufficient  as  against 
motion  to  quash,  sufficient  as  against  motion  to  arrest  judgment;  Merrick  v. 
State,  63  Ind.  327,  holding  motion  in  arrest  of  judgment  in  criminal  case  only 
proper  where  court  had  no  jurisdiction  or  where  facts  stated  do  not  constitute 
offense. 
Cnre  of  wrong  instruction  bj  subsequent  proper  one. 

Cited   in   Guetig   v.   State,   63   Ind.   278,   holding  erroneous   instruction   not 
cured  by  proper  instruction  unless  former  is  withdrawn. 
Number  of  grand  Jurors  necessary  to  act. 

Cited  in  notes  in  27  L.R.A.  846,  on  number  of  grand  jurors  necessary  or 
proper  to  act;  27  L.R.A.  849,  on  power  of  l^slature  to  change  number  of 
grand  jurors  required  at  common  law. 
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26  AM.  RBP.  45»  MARTIN  ▼.  MERRITT,  57  JKD.  S4. 

Proof  of  expectancy  of  life. 

Cited  in  ^tna  L.  Ins.  Co.  v.  NexMn,  84  Ind.  347,  43  A.  R.  91,  holding  that 
resort  may  be  had  to  table  and  to  expert  testimony  to  determine  person's  ex- 
pectancy; Wilson  V.  Bennett,  132  Ind.  210,  31  N.  E.  184,  holding  party  not 
capable  of  testifying  as  to  value  of  life  estate  who  has  no  knowledge  as  to 
effect  of  physical  condition  upon  expectancy;  Aiple-Hemmelmann,  Real  Estate 
Co.  V.  Spellbrink,  211  Mo.  671,  111  S.  W.  662  (dissenting  opinion),  on  yalne 
of  wife's  inchoate  dower  right. 
Barmless  error. 

Cited  in  Ohio  ft  M.  R.  Co.  ▼.  Nickless,  73  Ind.  382;  Epperscm  t.  Hostetter, 
95  Ind.  582;  Kniss  v.  Holbook,  16  Ind.  App.  229,  44  N.  E.  563,— holding  it  to  be 
harmless  error  to  sustain  demurrer  to  good  paragraph  of  answer  where  all 
evidence  is  admissible  under  another. 

Vendee's  remedies  where  deceased  vendor  failed  to  convey. 

Cited  in  Puterbaugh  v.  Puterbaugb,  7  Ind.  App.  280,  34  N.  E.  611,  holding 
vendee  may  recover  damages  against  estate  for  decedent's  failure  to  convey  as 
well  as  sue  vendor's  widow  to  quiet  title  when  wife  refuses  to  relinquish  ri^ts. 
Right  to  specific  performance. 

Cited  in  note  in  6  E.  R.  C.  683,  on  right  to  specific  performance  where  plain- 
tiff has  so  acted  as  to  have  deprived  defendant  substantially  of  benefit  he  should 
have  received  under  contract. 
•—Effect  of  wife's  refusal  to  convey. 

Cited  in  reference  note  in  96  A.  S.  R.  677,  on  purchaser's  right  to  retain  part 
of  purchase  price  where  vendor's  wife  refuses  to  execute  deed. 

Cited  in  note  in  24  L.R.A.  765,  on  specific  performance  by  husband  with 
abatement  for  deficiency  in  title  where  wife  refuses  to  unite  in  conveyance. 
Sufficiency  of  tender. 

Cited  in  Platter  v.  Elkhart  County,  103  Ind.  360,  2  N.  E.  544,  holding  party 
refusing  to  listen  to  tender,  cannot  later  complain  that  tender  was  not  specific 

26  AM.  RBP.   48  BINNS  ▼.  STATB,   57   IND.  46,  liater  appeal  in  66 

Ind.  428. 
Evidence  as  part  of  res  gestss. 

Cited  in  Coffin  v.  Bradbury,  3  Idaho,  770,  95  A.  S.  R.  37,  35  Pac.  715,  holding 
declarations  made  under  circumstances  warranting  presumption  that  they 
grew  out  of  transaction  and  are  fair,  admissible  as  part  of  res  gestie,  though  not 
made  at  time  of  transaction;  Ohio  ft  M.  R.  Co.  v.  Stein,  133  Ind.  243,  19 
L.R.A.  733,  31  N.  E.  180,  upholding  admissibility  of  engineer's  declarations 
regarding  accident  made  minute  after  accident  in  presence  of  injured  party; 
Smith  V.  Wagaman,  58  Iowa,  11,  11  N.  W.  713,  denying  admissibility  of  what 
joint  maker  said  about  signing  paper  when  same  was  delivered  as  part  of  res 
gesta;  Herren  v.  People,  28  Colo.  23,  62  Pac.  833;  Chicago  A  N.  R.  Co.  v.  Howard, 
6  III.  App.  569;  Jones  v.  State,  71  Ind.  66,— denying  admissibility  of  decla- 
rations made  after  transaction  as  part  of  res  gest®;  People  v.  Irwin,  77  Cal.  494, 
20  Pac.  56,  on  evidence  as  part  of  res  gestce;  Montgomery  v.  State,  80  Ind.  338, 
41  A.  R.  815,  on  admission  of  evidence  as  part  of  res  gest«;  Sheppard  v.  Youcum, 
10  Or.  402,  on  admissibility  of  confessions. 
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Cited  in  reference  note  in  26  A.  S.  R.  723,  on  admissibility  of  injured  per- 
son's declarations  as  part  of  res  gests. 

Cited  in  notes  in  71  A.  D.  381,  on  right  of  accused  to  prove  bis  own  statements 
as  to  circumstances  under  which  homicide  was  committed;   19  LJflA.  744,  on 
how  near  the  main  transaction  declaration  must  be  made  to  constitute  part 
of  res  gestse;  40  L.  ed.  U.  S.  534,  on  dying  declarations. 
•—Declarations  of  person  murdered. 

Cited  in  People  v.  Dewey,  2  Idaho,  83,  6  Pac.  103,  holding  dececwed's  decla- 
rations made  half  hour  after  shooting  not  part  of  res  gests;  Powers  v.  State, 
87  Ind.  144,  denying  admissibility  of  declarations  by  deceased  after  murder  and 
not  dying  declarations;  Stephenson  v.  State,  110  Ind.  358,  59  A.  R.  261,  11  N. 
E.  3G0,  holding  statements  of  party  after  removal  to  physician's  office  and 
in  absence  of  combatant,  not  part  of  res  gestae;  Hall  v.  State,  132  Ind.  317, 
31  N.  E.  536,  upholding  admissibility  of  declarations  shortly  after  taking 
liquor  that  it  was  bitter,  while  defendant  was  in  hearing  distance;  Parker  v. 
State,  136  Ind.  284,  35  N.  E.  1105,  denying  admissibility  of  evidence  that  after 
being  shot  in  store  deceased  ran  up  stairs  and  stated  who  shot  him;  Green  v. 
State,  154  Ind.  655,  57  N.  E.  637,  holding  evidence  that  when  deceased  was 
shot,  she  staggered  and  dropped  child  exclaiming'  that  husband  shot  her,  ad- 
missible. 
liitigation  between  deceased  and  accused  as  evidence  in  mnrder  trial. 

Cited  in  Maloy  v.  State,  52  Fla.  101,  41  So.  791,  holding  it  proper  in  murder 
trial  to  show  litigation  between  deceased  and  accused,  to  show  their  feeling. 

26  AM.  REP.  52,  RUNYAN  ▼.  STATE,  57  IND.  80. 

Right  of  self-defense  generally. 

Cited  in  People  v.  Robertson,  67  Cal.  646,  8  Pac.  600,  denying  acquittal  where 
accused  being  ordered  to  leave  store  refused,  was  put  out  and  in  struggle 
killed  deceased;  Agee  v.  State,  64  Ind.  340,  holding  that  person  having  reason- 
able ground  to  fear  bodily  harm  or  death  may  use  necessary  force  to  protect 
himself;  Batten  v.  State,  80  Ind.  394,  holding  test  as  to  whether  accused  acting 
in  self  defense  was  in  imminent  danger  to  be  individual  test;  Duncan  v.  State, 
84  Ind.  204,  holding  defense  in  murder  case  sufficient  if  accused  being  without 
fault,  resist  assailant  believing  his  life  in  danger;  Fields  v.  State,  134  Ind. 
46,  32  N.  E.  780,  holding  acquittal  proper  where  accused  being  invited  out  of 
house  without  cause,  in  resisting  which,  he  killed  deceased;  Plummer  v.  State, 
135  Ind.  308,  34  N.  E.  968,  holding  killing  of  peace  officer  by  resisting  ex- 
cessive force  used  in  making  arrest,  justifiable;  Deilks  v.  State,  141  Ind.  23, 
40  N.  E.  120,  upholding  acquittal  on  murder  charge  where  accused  killed  deceased 
in  self  defense  after  unprovoked  assault;  Martin  v.  State,  5  Ind.  App.  453,  32 
N.  E.  594,  holding  party  not  justified  in  committing  assault  in  self  defense  unless 
in  imminent  danger;  McDermott  v.  State,  89  Ind.  187;  Bryant  v.  State,  106  Ind. 
549,  7  N.  E.  217, — ^holding  party  killing  another  justified  if  he  believed  his  life 
was  in  danger  and  force  used  was  necessary,  though  without  belief  that  killing 
was  necessary. 

Cited  in  notes  in  45  L.R.A.  688,  on  self  defense  set  up  by  accused  who  began  con- 
flict; 2  L.R.A.(N.S.)  55,  56,  on  "stand  ground  when  in  the  right"  rule  as  applied 
to  self  defense  in  homicide  case. 
Duty  to  retreat  to  wall. 

Cited  in  State  v.  Gardner,  96  Minn.  318,  2  L.R.A.(N.S.)  49,  104  N.  W.  971, 
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holding  party  assailed  Dot  bound  to  retreat  where  it  cannot  be  done  without  in- 
crease in  peril  of  death;  State  v.  Bartlett,  170  Mo.  658,  59  L.R.A.  756,  71  8.  W. 
148,  holding  person  assailed  in  place  where  he  has  right  to  be  need  not  retreat; 
State  y.  Sherman,  16  R.  I.  631,  18  Atl.  1040,  holding  that  one  wrongfully 
assailed  in  public  place  need  not  retreat;  Story  v.  State,  99  Ind.  413;  Deal  ▼. 
State,  140  Ind.  354,  39  N.  £.  930, — holding  that  where  both  deceased  and  accused 
were  at  fault,  accused  cannot  justify  on  ground  of  self  defense  without 
retreating;  People  y.  Hecker,  109  Cal.  451,  30  L.R.A.  403,  42  Pac.  307: 
State  V.  Cain,  20  W.  Va.  679, — ^holding  retreat  unnecessary  where  innocent  party 
is  attacked  with  apparent  design  to  take  life  and  there  is  reasonable  ground  to 
believe  danger  imminent. 

Cited  in  reference  note  in  3  A.  S.  R.  688,  on  duty  of  one  assailed  to  retreat. 

Cited  in  notes  in  74  A.  S.  R.  729,  on  duty  to  retreat  of  one  relying  on  self 
defense;  2  L.RJL(N.S.)  68,  on  what  warrants  inference  of  increased  peril  within 
rule  as  to  duty  to  "retreat  to  the  wall;"  8  £.  R.  C.  57,  on  duty  to  retreat  to 
wall. 

—  Of  one  assailed  on  his  own  premises. 

Cited  in  Beard  ▼.  United  States,  158  U.  S.  550,  39  L.  ed.  1086,  15  Sup.  Ct.  Rep. 
962,  holding  person  assaulted  on  bis  own  premises  with  deadly  weapon  not 
bound  to  retreat;  People  v.  Lewis,  117  CaL  186,  59  A.  8.  R.  167,  48  Pac  1088; 
Miller  v.  State,  74  Ind.  1;  State  v.  Bennett,  128  Iowa,  713,  105  N.  W.  324,  5 
A.  ft  £.  Ann.  Cas.  997;  State  v.  Cushing,  14  Wash.  527,  53  A.  S.  R.  883,  45  Pac 
145, — ^holding  person  assailed  on  his  own  premises  need  not  retreat. 

—  In  case  of  nnprovoked  attack. 

Cited  in  Presser  v.  State,  77  Ind.  274;  Page  v.  State,  141  Ind.  236,  40  N.  £. 
745;  Kirk  v.  Territory,  10  Okla,  46,  60  Pac.  797;  State  v.  Gibson,  43  Or.  184, 
73  Pac.  333, — holding  party  placed  in  imminent  danger  by  unprovoked  attack 
need  not  retreat. 

16  AM.  REP.   57,   HUBER  ▼.   STATE,   57   IND.   S41. 
Comments  of  attorney  as  cronnd  for  new  trial. 

Cited  in  Clarke  v.  State,  87  Ala.  71,  6  So.  368,  holding  not  reversible  error  for 
prosecution  to  comment  on  accused's  failure  to  testify  on  particular  point. 

Cited  in  reference  notes  in  27  A.  R.  144,  on  conunents  on  appearance  of  pris- 
oner; 48  A.  R.  336,  on  improper  comments  of  counsel  at  trial. 

Cited  in  note  in  9  A.  S.  R.  567,  on  counsel's  comment  on  defendant's  omission 
to  testify  in  his  own  behalf  as  ground  for  reversal. 
Obtaining  property  by  trick  —  As  larceny. 

Cited  in  Perkins  v.  State,  65  Ind.  317,  holding  voluntary  payment  of  money  to 
prevent  arrest  of  another  falsely  charged  with  crime  not  to  constitute  larceny; 
Grunson  v.  State,  89  Ind.  633,  46  A.  R.  178,  holding  getting  check  cashed  by 
falsely  representing  that  money  would  be  refunded  larceny;  Crum  v.  State, 
148  Ind.  401,  47  N.  E.  833,  holding  getting  money  by  reason  of  falsely  represent- 
ing ability  to  increase  amount  five  times  to  be  larceny. 

Cited  in  notes  in  57  A.  D.  279,  on  larceny  in  obtaining  property  by  tricks  or 
artifices;  88  A.  S.  R.  569,  on  larceny  of  goods  possession  of  which  was  acquired 
lawfully. 

—  As  robbery. 

Cited  in  Thomas  ▼.  Stote,  91  Ala.  34,  9  So.  81;  Shinn  t.  State,  64  Ind.  13, 
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31   A.  R.   110, — ^holding  falsely   obtaining  money  by   trick  unaccompanied  by 
violence  not  to  constitute  robbery. 

Cited  in  note  in  70  A.  D.  183,  on  force  and  violence  as  element  in  crime  of 
robbery. 

26  AM.  REP.  58,  IiOCK£NOUR  ▼.  SIDES,  57  IND.  S60. 
liiability  for  malicious  prosecution  of  civil  action. 

Cited  in  Kolka  v.  Jones,  6  N.  D.  461,  66  A.  S.  R.  616,  71  N.  W.  658;  Whitesell 
V.  Study,  37  Ind.  App.  429,  76  N.  E.  1010;  McCormick  Harvesting  Mach.  Co. 
V.  Willan,  63  Neb.  391,  93  A.  S.  R.  449,  66  L.RJ^.  338,  88  N.  W.  497,— 
upholding  suit  for  malicious  prosecution  of  civil  action;  Waring  v.  Fletcher, 
162  Ind.  620,  62  N.  £.  203,  on  malicious  prosecution  of  civil  action;  Coffey  v. 
Myers,  84  Ind.  106,  upholding  suit  for  maliciously  starting  bastardy  pro- 
ceedings; Pennsylvania  Co.  v.  Weddle,  100  Ind.  138,  holding  arrest  unnecessary 
to  render  person  liable  for  malicious  prosecution;  Brand  v.  Hinchman,  68 
Mich.  590,  13  A.  S.  R.  362,  36  N.  W.  664,  upholding  action  for  malicious  prose- 
cution of  attachment  suit;  Willard  v.  Holmes,  2  Misc.  303,  21  N.  Y.  Supp. 
998,  upholding  suit  for  damages  for  malicious  prosecution  of  Civil  suit  for 
making  indorsement  on  note;  Johnson  v.  King,  64  Tex.  226,  denying  right  of 
action  for  malicious  prosecution  for  falsely  causing  attachment  to  issue  which 
was  never  served. 

Cited  in  notes  in  14  A.  D.  601,  on  grounds  of  action  for  malicious  prosecution; 
26  A.  S.  R.  ]28,  as  to  what  prosecutions  will  support  action  for  malicious  prose- 
cution; 96  A.  S.  R.  467,  on  nature  of  cases  in  which  action  for  malicious  prose- 
cution of  civil  action  will  lie. 
Evidence  of  malice  and  want  of  probable  cause. 

Cited  in  Carey  v.  Sheets,  67  Ind.  376,  holding  proof  of  malice  in  malicious 
prosecution  to  be  for  jury;  Flora  v.  Russell,  138  Ind.  163,  37  N.  £.  693,  holding 
mere  suspicion  of  crime  insufficient  to  show  probable  cause  in  malicious  prose- 
cution. 
Measure  of  damages  for  malicious  prosecution. 

Cited  in  McCardle  v.  McGinley,  86  Ind.  638,  44  A.  R.  343,  holding  measure  of 
damages  for  malicious  prosecution  of  civil  suit  to  be  sum  sufficient  to  recom- 
pense for  time  lost,  etc. 

26  AM.  REP.  61,  GEBHART  v.  BURKETT,  57  IND.  S78. 
Evidence  of  character  in  civil  suits. 

Cited  in  Quinalty  v.  Temple,  27  L.R.A.(N.S.)  1117,  99  C.  C.  A.  376,  176  Fed. 
67 ;  Vansickle  v.  Shenk,  160  Ind.  413,  60  N.  £.  381, — holding  evidence  of  grantor's 
character  inadmissible  in  suit  to  set  aside  conveyance;  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.  K  608,  holding  evidence  of  character  inadmissible  in  suit  for 
false  imprisonment;  Adams  v.  Elseffer,  132  Mich.  100,  92  N.  W.  772,  denying  ad- 
missibility of  evidence  of  character  in  action  to  recover  money  misappropriated; 
Kennedy  v.  Upshaw,  66  Tex.  442,  1  S.  W.  308,  holding  in  impeachment,  inquiry 
must  be  confined  to  general  reputation  for  truth;  Ward  v.  Brown,  63  W.  Va. 
227,  44  S.  E.  488,  holding  in  will  contest  good  character  of  person  directing 
execution  of  will  admissible  where  he  is  dead;  Vance  v.  Richardson,  110  Cal.  414, 
12  Pac.  909;  Elliott  v.  Russell,  92  Ind.  526;  Sturgeon  v.  Sturgeon,  4  Ind.  App.  232, 
30  N.  E.  805;  Treschman  v.  Treschman,  28  Ind.  App.  206,  61  N.  E.  961,— 
holding  evidence  of  character   inadmissible  in  suit  for  damages  for  assault; 
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Fitzgerald  v.  Goff,  99  Ind.  28;  Diflfenderfer  v.  Scott,  5  Ind.  App.  243,  32  N.  E. 
87, — ^holding  evidence  of  character  inadmissible  where  witness  is  contradicted 
by  other  evidence  but  not  impeached;  American  Exp.  Co.  v.  Patterson,  73 
Ind.  430,  on  admissibility  of  evidence  of  character  in  suit  for  false  imprison- 
ment; Continental  Ins.  Co.  v.  Jachnichen,  110  Ind.  59,  59  A.  R.  194,  10  N.  £. 
636,  on  admissibility  of  evidence  of  character  in  civil  actions. 

Cited  in  note  in  41  A.  R.  120,  on  admissibility  of  evidence  of  defendant's  good 
character  in  civil  action  for  tort. 
Withdrawal  of  erroneous  evidence. 

Cited  in  Shepard  v.  Goben,  142  Ind.  318,  39  N.  E.  506,  upholding  right  to  with- 
draw evidence  erroneously  admitted;  Moore  v.  Shields,  121  Ind.  267,  23  N.  E.  89; 
Madden  v.  State,  148  Ind.  183,  47  N.  E.  220;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Miller,  141  Ind.  533,  37  N.  E.  343, — ^holding  error  in  admission  of  evidence  curable 
by  change  of  ruling  before  close  of  evidence. 
Effect  of  harmless  error. 

Cited  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind.  380,  33  N.  R  280, 
holding  error  in  admission  of  evidence  not  reversible  error,  where  complain- 
ant is  not  harmed;  Tucker  v.  Roach,  139  Ind.  275,  38  N.  E.  822,  holding  errors 
harmless  as  to  plaintiff  where  finding  in  paragraph  was  for  Imn. 
Measure  of  damages  in  trespass. 

Cited  in  McCormack  v.  Showalter,  11  Ind.  App.  98,  38  N.  S.  875,  holding 
damages  in  trespass  merely  compensatory. 
DeclaraUona  against  another's  interest  as  evidence. 

Cited  in  Sullivan  v.  McMillan,  26  Fla.  543,  8  So.  450,  upholding  admissi- 
bility  of  statements  made  in  another's  presence  against  latter's  interest  to  which 
no  reply  was  made. 

General  course  of  conduct  as  evidence  of  particiilar  act. 

Cited  in  Bedenbaugh  v.  Southern  R.  Co.  69  S.  C.  1,  48  S.  E.  53,  holding  evi- 
dence of  habit  of  drinking  at  previous  time  inadmissible  on  question  as  to 
person's  being  sober  at  particular  time. 

26  AM.  REP.  64,  HUIiETT  ▼.  INIiOW,  57  IND.  411. 
Creation  of  estate  by  entireties. 

Cited  in  Thomburg  v.  Wiggins,  135  Ind.  178,  41  A.  S.  R.  422,  22  LJLA 
42,  34  N.  E.  999,  holding  conveyance  to  husband  and  wife  in  joint  tenancy  not 
to  create  tenancy  by  entirety;  Pray  v.  Stebbins,  141  Mass.  219,  55  A.  R.  462, 
4  N.  E.  824,  holding  conveyance  to  husband  and  wife  prior  to  1885  to  create  estate 
by  entireties;  Fullagar  v.  Stockdale,  188  Mich.  863,  101  N.  W.  676,  holding  in 
deed  to  husband  and  wife  and  heirs,  husband  and  wife  take  as  one  grantee; 
Banzer  v.  Banzer,  10  Misc.  24,  30  N.  Y.  Supp.  803,  holding  it  to  be  only  when 
conveyance  is  to  husband  and  wife  that  they  take  by  entireties;  Roulston  v. 
Hall,  66  Ark.  305,  74  A.  S.  R.  97,  50  S.  W.  690;  Kunz  v.  Kurte,  8  Del.  Ch. 
404,  68  Atl.  450;  Baker  v.  Stewart,  40  Kan.  442,  10  A.  S.  R.  213,  2  L.R.A. 
434,  19  Pac.  904, — holding  conveyance  of  realty  to  husband  and  wife  gives  estate 
by  entirety. 

Cited  in  reference  notes  in  32  A.  S.  R.  704 ;  54  A.  S.  R.  271, — on  tenancy  by  the 
entireties;  55  A.  R.  462;  36  A.  S.  R.  67;  26  A.  S.  R.  479, — on  creation  of  tenancy 
by  entirety;  27  A.  R.  302,  on  devise  to  husband  and  wife;  24  A.  8.  R.  124,  on 
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effect  of  joint  conveyance  to  husband  and  wife;    10  A.  S.  R.  99,  as  to  how 
estate  by  entirety  arises  and  effect  of  statutes. 

Cited  in  notes  in  18  A.  D.  380,  on  tenancy  by  entirety;  2  L.R.A.  434,  on 
estate  created  by  conveyance  to  husband  and  wife;  30  L.R.A.  320,  on  shares  in 
which  estates  by  entirety  may  be  held. 
Who  can  hold  estate  by  entirety. 

Cited  in  note  in  30  L.R.A.  306,  on  who  can  hold  estate  by  entirety. 
liiability  of  estate  by  entirety  for  debts. 

Cited  in  Fogleman  v.  Shively,  4  Ind.  App.  197,  61  A.  S.  R.  213,  30  N.  E. 
909,  upholding  attachment  of  husband's  interest  in  money  from  sale  of  land 
held  by  entirety,  though  money  was  undivided;  Carver  v.  Smith,  90  Ind.  222, 
40  A.  R.  210,  holding  lands  conveying  to  husband  and  wife  not  subject  to 
execution  while  both  live;  Hand  v.  Kidwell,  92  Ind.  409,  holding  lands  held  by 
husband  and  wife  by  entireties  not  subject  to  lien  for  taxes  upon  husband's 
personal  estate;  Dodge  v.  Kinzy,  101  Ind.  102,  holding  mortgage  by  husband  and 
wife  of  land  held  by  entirety  for  husband's  debt  to  be  void;  Bishop  v.  Moorman, 
98  Ind.  1,  49  A.  R.  731,  on  enjoining  execution  sale  of  entirety  property. 

Cited  in  notes  in  9  L.R.A.(N.S.)  1028,  on  judgment  against  individual  as  lien 
on  interest  of  tenant  by  entirety;  23  L.R.A.  642,  on  what  expectant  and  con- 
tingent interests  in  real  property  are  subject  to  attachment  or  levy  on  execution; 
30  L.R.A.  112,  on  injunction  against  sale  of  wife's  real  estate  for  husband's 
debts. 

Powers  of  tenants  by  the  entirety. 

Cited  in  Dyer  v.  Eldridge,  136  Ind.  54,  36  N.  E.  522,  holding  that  neither 
husband  nor  wife  have  power  to  change  lines  of  farm  held  by  entirety. 

Cited  in  reference  notes  in  30  A.  S.  R.  763,  on  rights  of  wife  as  surveyor  under 
eonveyance  to  husband  and  wife;  38  A.  S.  R.  435,  on  right  of  either  husband  or 
wife  alone  to  convey  estate  owned  by  entireties. 

Cited  in  note  in  12  L.R.A.  515,  on  right  of  husband  to  control  estate  by  the 
entirety. 

Effect  of  nullification  of  marriage  on  entirety  property. 

Cited  in  note  in  30  L.R.A.  333,  on  effect  of  nullification  of  marriage  on  prop- 
erty held  by  the  entirety. 
Abolition  of  estates  by  entireties. 

Cited  in  reference  notes  in  36  A.  S.  R.  67,  on  nonabolition  of  tenancy  by 
entireties  by  abolition  of  joint  tenancies;  43  A.  S.  R.  768;  49  A.  S.  R.  55,— on 
married  women's  act  as  abolishing  estates  by  the  entireties. 

Cited  in  note  in  33  A.  R.  269,  on  effect  of  married  woman's  acts  and  abolition 
of  joint  tenancies  on  estates  by  entireties. 
Court's  attitude  toward  estate  by  entirety. 

Cited  in  note  in  13  L.R.A.  326,  on  court's  attitude  towards  estates  by  entirety. 

26  AM.  REP.  68,  PITTSBURGH,  C.  A  ST.  li.  R.  CO.  ▼.  VANDYNS,  57 

IND.   576. 
I>uty  of  carrier  to  accept  one  as  passenger. 

Cited  in  Magill  v.  Seaboard  Air  Line  R.  Co.  84  S.  C.  416,  66  S.  E.  561,  holding 
that  under  statute  carrier  may  refuse  to  accept  as  passenger  one  so  drunk 
as  lilcely  to  annoy,  disgust  or  endanger  other  passengers. 
Am.  Rep.  Vol.  XVI.— 4e. 
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Cited  in  reference  note  in  87  A.  D.  717,  on  right  of  railroad  company  to 
exclude  persons  because  of  apprehended  danger. 

Cited  in  notes  in  41  A.  D.  482,  on  rule  prohibiting  disorderly  conduct  on 
cars  and  excluding  disorderly  passengers;  107  A.  S.  R.  300,  on  right  of  carrier 
to  refuse  to  transport  drunken  persons;  26  L.R.A.(N.S.)  173,  on  duty  to 
accept  as  passenger  one  physically  or  mentally  disabled;  29  L.RJL(N.S.)  299, 
on  right  of  carrier  to  refuse  to  accept  nonticket  holders  as  passengers. 
Duty  to  exhibit  ticket. 

Cited  in  State  v.  Brumfield,  83  Ind.  136,  holding  persons  liable  for  tearing 
down  toll  gate  when  he  had  paid  at  another  gate  but  neglected  to  take  check; 
L  ft  G.  N.  R.  Co.  V.  Goldstein,  2  Tex.  App.  Civ.  Caa.  (WilUon)  206,  uphold- 
ing railroad's  requirement  that  passengers  exhibit  tickets. 

Cited  in  reference  note  in  4  A«  S.  R.  295,  on  reasonableness  of  rule  requiring 
passengers  to  exhibit  tickets. 

Cited  in  notes  in  16  L.RJL  449,  on  regulations  as  to  admission  of  passenger 
to  train  house;  5  L.R.A.  817,  on  right  of  carrier  to  regulate  passage  on  freight 
trains. 
£xtr«  fare  for  passenger  without  ticket. 

Cited  in  Lake  Erie  ft  W.  R.  Co.  v.  Mays,  4  Ind.  App.  413,  30  N.  £.  1106, 
holding  passenger  entering  train  without  ticket  and  refusing  to  pay  extra 
fare  to  be  trespasser;  Sage  v.  Evansville  ft  T.  H.  R.  Co.  134  Ind.  100,  33 
N.  E.  771,  upholding  rig;ht  of  railroad  to  require  passengers  entering  train 
without  ticket  to  pay  extra. 

Cited  in  note  in  20  L.R.A.  485,  on  validity  of  extra  charge  for  passenger 
fare  when  paid  upon  train. 
Carrier's  duty  to  protect  passenger. 

Cited  in  Owens  v.  Macon  ft  B.  R.  Co.  119  Ga.  230,  63  L.RJL  946,  46  &  £. 
87,  upholding  carrier's  right  to  exclude  boisterous  lunatic  from  train;  Hilman 
V.  Georgia  R.  ft  Bkg.  Co.  126  Ga.  814,  56  S.  E.  68,  8  A.  ft  E.  Ann.  Cas.  222, 
upholding  railroad's  liability  for  failure  to  protect  passengers  against  acts 
of  drunken  passenger;  Furgason  v.  Citizens'  Street  R.  Co.  16  Ind.  App.  171, 
44  N.  E.  936,  denying  railroad's  liability  for  plaintiff  being  jostled  by  passen- 
gers when  alighting,  while  conductor  was  assisting  her  child  to  groimd. 

Cited  in  note  in  40  L.R.A.  136,  on  intoxication  of  passengers  amounting 
to  contributory  negligence  as  affecting  carrier's  negligence. 

26  AM.  REP.   71,  MINOR  ▼.  HHiL,  58  IND.   176,  Iiater  appeal  In  79 

Ind.   48. 
Successive  mortgages. 

Cited  in  Peoples'  Sav.  Bank  v.  Finney,  63  Ind.  460;  Doss  t.  Ditmars,  70 
Ind.  451;  Gerber  y.  Sharp,  72  Ind.  553, — ^holding  mortgage  securing  several 
notes  maturing  at  different  times  regarded  as  successive  mortgages;  Alden  v. 
White,  32  Ind.  App.  671,  102  A.  S.  R.  261,  66  N.  E.  609,  on  priority  where 
notes  due  at  different  times  are  secured  by  mortgage. 

Cited  in  note  in  24  L.RJL.  801,  on  priority  of  notes  falling  due  at  different 
times  secured  by  same  mortgage  as  regulated  by  maturity. 
—  Snit  on. 

Cited  in  Moffitt  ▼.  Roche,  76  Ind.  75,  holding  foreclosure  by  one  of  several 
mortgagees  on  one  of  sertral  separate  notes  all  due  at  same  time  not  to  bar 
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action  by  other  mortgagees  O'Brien  v.  Moffiitt,  133  Ind.  660,  36  A.  S.  R.  566, 
33  N.  £.  616,  holding  suit  by  one  of  several  mortgagees  on  note  secured  by 
mortgage  also  covering  other  notes  not  to  merge  other  motrgagee's  claims. 
Prior  suit  as  bar  to  suit  for  cause  not  included  tlierein. 

Cited  in  Indiana,  B.  &  W.  R.  Co.  v.  Koons,  105  Ind.  507,  5  N.  E.  549,  hold- 
ing suit  for  breach  of  contract  to  construct  fences  and  crossing  merely  alleg- 
ing failure  to  make  crossing  sufficient  to  bar  later  suit  for  failure  to  make 
fences;  Nebraska  Loan  &  T.  Co.  v.  Haskell,  4  Neb.  (Unof.)  334,  holding 
foreclosure  decree  for  interest  providing  that  it  is  subject  to  lien  for  principal 
estops  parties  thereto  from  setting  up  first  suit  as  bar  to  second  foreclosure; 
Ulrich  y.  Drischell,  88  Ind.  354,  holding  prior  suit  not  bar  as  to  cause  not 
adjudicated  therein. 

Cited  in  note  in  37  L.R.A.  756,  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt  as  affected  by  prior  proceedings  where  there  has  been  a 
redemption. 

26  ABf.  RBP.  74,  UEVHSISLEN  v.  GARRErTT,  58  IND.  442. 
Recovery  back  of  money  paid  under  mistake. 

Cited  in  Indianapolis  v.  McAvoy,  86  Ind.  587,  upholding  recovery  of  illegal 
taxes;  HoUingsworth  v.  Stone,  90  Ind.  244,  upholding  recovery  back  of  money 
paid  under  void  levy;  Ingallis  v.  Miller,  121  Ind.  188,  22  N.  £.  905,  upholding 
recovery  back  of  money  paid  by  weak  minded  old  man  upon  being  falsely 
told  party  had  cause  of  action  against  him;  Lyle  v.  Shinnebarger,  17  Mo. 
App.  66,  upholding  recovery  bade  of  money  paid  under  mistake  as  to  agree- 
ment between  third  parties;  Worley  v.  Moore,  97  Ind.  15;  Stotsenburg  v.  For- 
dice,  142  Ind.  490,  41  N.  E.  313, — ^upholding  recovery  back  of  excess  interest 
paid  on  note  under  mistake;  Simms  v.  Vick,  151  N.  C.  78,  24  L.RJ^.(N.S.) 
517,  65  S.  E.  621,  18  A.  &  £.  Ann.  Cas.  669,  holding  that  over  payment  on 
note,  made  by  mistake  may  be  recovered  back. 

Cited  in  note  in  50  A.  R.  139,  on  recovery  of  voluntary  payment  for  mistake. 

Distinguished  in  Proudfoot  v.  Clevenger,  33  W.  Va.  267,  10  S.  E.  394,  hold- 
ing that  administrator  paying  on  decedent's  note  larger  amount  than  applicable 
under  mistaken  belief  that  he  was  surety  cannot  recover  excess  of  surety. 
Mistake  as  defense  to  note. 

Cited  in  Huffman  v.  Cauble,  86  Ind.  591,  holding  that  party  cannot  have 
sum  credited  to  note  by  showing  that  sum  paid  on  another's  note  was  too 
large;  Cross  v.  Herr,  96  Ind.  96,  upholding  defence  to  notes  given  under  mis- 
taken belief  that  old  notes  were  good  when  in  fact  they  were  to  have  been 
canceled;  Fleetwood  y.  Brown,  109  Ind.  567,  9  N.  E.  352,  upholding  defence 
to  note  given  for  price  of  land  under  mistake  that  owner  would  never  return 
where  he  later  returned  claiming  land. 
Passing  on  instructions  wlien  evidence  is  not  in  record. 

Cited  in  Merrick  v.  State,  63  Ind.  327,  holding  instruction  correct  as  legal 
propositions  presumed  to  have  been  properly  given  where  evidence  is  not  in 
record. 
Applicability  of  instructions  to  evidence. 

Cited  in  McMahon  v.  Flanders,  64  Ind.  334;  Nicklaus  v.  Bums,  75  Ind. 
93, — ^holding  it  error  to  give  instructions  not  applicable  to  evidence. 
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t<  AM.  RBP.  76,  BUCHMAN  t.  STATE,  69  IND.  1. 
Right  of  witness  to  fees. 

Cited  in  Daly  y.  Multnomah  County,  14  Or.  20,  12  Pac  1,  upholding 
statute  providing  that  witnaca  iiving  within  stated  distance  shall  not  he  en- 
titled to  witness  fees;  Henley  t.  State,  98  Tenn.  665,  39  L.R.A.  126,  41  &  W. 
352,  on  payment  of  witnesses. 

Cited  in  note  in  39  L.R.A.  120,  on  right  of  state  under  constitutional  pro- 
vision to  require  services  of  witnesses  without  compensation. 
—  Expert  witness. 

Cited  in  Dills  v.  State,  59  Ind.  15,  holding  physician  not  hound  to  testify 
as  witness  without  payment  of  professional  fee;  Barms  y.  Phaneuf,  166  Mass. 
123,  32  L.RJL  619,  44  N.  E.  141,  upholding  recovery  under  contract  to  pay 
expert  witness  extra  fee;  Philler  y.  Waukesha  County,  139  Wis.  211,  131 
A.  S.  R.  1055,  25  L.R.A.(N.8.)  1040,  120  N.  W.  829,  17  A.  A  E.  Ann.  Cas. 
712;  Burnett  y.  Freeman,  125  Mo.  App.  683,  103  S.  W.  121,-— holding  that 
expert  may  be  compelled  to  testify  upon  payment  of  ordinary  witness  fee; 
United  States  y.  Cooper,  21  D.  C.  491,  holding  that  expert  must  testify  whers 
reasonable  fee  beyond  common  witness  fee,  has  been  tendered  him. 

Cited  in  reference  notes  in  46  A.  S.  R.  171,  on  fees  of  expert  witness; 
25  A.  R.  619,  on  duty  of  physician  to  testify  as  expert  for  only  ordinary 
witness  fees. 

Cited  in  notes  in  27  L.RJ^.  669,  on  compensation  of  expert  witnesses  as 
to  matters  of  fact;  27  L.R.A.  671,  672,  on  right  of  expert  witnesses  to  addition- 
al compensation;  27  L.R.A.  673,  on  statutory  provisions  as  to  compensation 
of  expert  witnesses;  39  L.R.A.  121,  on  right  of  state  to  require  services  of 
expert  witnesses  without  compensation;  11  £.  R.  C.  176,  on  right  of  expert 
to  refuse  to  testify  for  ordinary  fees. 

Denied  in  Dix<m  v.  People,  168  lU.  179,  39  L.RJ^.  116,  48  N.  E.  108,  holding 
that  physician  may  be  compelled  to  testify  as  witness  without  special  fee. 
Attorney's  fee  for  defending  poor  person. 

Cited  in  Ex  parte  Harrison,  112  Ind.  329,  14  N.  E.  225,  holding  attorney 
entitled  to  fees  for  defending  poor  person. 

!•  AM.  REP.  76,  BROOKSVUiliE  A  O.  TURNP.  CO.  T.  PUMPHREY,  69 

IND.  78. 
liiabiilty  for  defects  In  street. 

Cited  in  Knouff  v.  Logansport,  26  Ind.  App.  202,  84  A.  S.  R.  292,  59  N.  E. 
347,  upholding  citjr's  liability  for  injuries  caused  by  jumping  off  unguarded 
abutment  to  avoid  collision;  Baltimore  &  L.  Tump.  Co.  v.  Cassell,  66  Md. 
419,  59  A.  R.  175,  7  Atl.  805,  upholding  liability  of  turnpike  company  for 
defect  in  road. 
—  In  case  of  runaway  team. 

Cited  in  Mt.  Vernon  v.  Hoehn,  22  Ind.  A]^.  282,  53  N.  E.  654,  upholding 
city's  liability  for  plaintiff's  injuries  caused  by  runaway  team  colliding  with 
obstruction  in  street;  Crawfordsville  v.  Smith,  79  Ind.  308,  41  A.  R.  612, 
upholding  city's  liability  for  injuries  caused  by  frightened  horse  running  into 
unguarded  hole  in  street. 

Cited  in  reference  note  in  34  A.  R.  631^  on  liability  for  article  left  in 
highway  which  frightens  horse. 
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Cited  in  notes  in  98  A.  D.   610,   on   liability  of  private  corporations  and 
individuals   for    injuries    through    fright    of    horses    at    objects    in    highways; 
18  L.RJL  102,  on  liability  for  injury  caused  by  defective  highway  where  at 
time  horse  was  frightened  at  defect. 
Sufficiency  of  allegations  of  negligence. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Ford,  167  Ind.  205,  78  N.  E.  969,  hold- 
ing in  action  for  negligently  using  dangerous  spark-arrester  complaint  suffi- 
cient without  facts  showing  knowledge;  Ohio  &  M.  R.  Co.  v.  Collam,  73  Ind. 
261,  38  A.  R.  134;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Parks,  97  Ind.  307;  Citi- 
zens' Street  R.  Co.  v.  Lowe,  12  Ind.  App.  47,  39  N.  E.  165;  Duflfy  v.  Gleason, 

26  Ind.  App.   180,  58  N.  E.  729,— holding  on  demurrer  that  complaint  alleg- 
ing  that  defendants   carelessly   and   negligently   did   acts,   charges   negligence. 

Cited   in   note   in   59   L.R.A.   268,   on    sufficiency   of   general   allegations   of 
negligence  in  respect  to  contractual  duty. 
Demnrrer  to  indefinite  pleading. 

Citel  in  American  Exp.  Co.  v.  Patterson,  73  Ind.  430;  Koons  v.  Carney,  87 
Ind.  34;  Pittsburgh,  C.  k  St.  L.  R.  Co.  v.  Kitley,  118  Ind.  152,  20  N.  B. 
727;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Slaughter,  167  Ind.  330,  119  A.  S.  R. 
503,  7  L.RJ^..(N.S.)   597,  79  N.  E.  186;  Jenners  v.  Spraker,  2  Ind.  App.  100, 

27  N.  E.  108;   Nappanee  v.  Ruckman,  7  Ind.  App.  361,  34  N.  E.  609,— hold- 
ing that  indefiniteness  of  pleading  cannot  be   attacked  by  demurrer. 

26  AM.  REP.  81,  PETERSON  v.  HAFFNER,  59  IND.  ISO. 
Wliat  is  assault  and  battery. 

Cited  in  reference  notes  in  36  A.  R.  120,  on  unintentional  injury  to  third 
person  by  minor  as  assault  and  battery;  10  A.  S.  R.  81,  on  unintentional  in- 
jury to  third  person  while  assaulting  another  as  assault  and  battery;  70  A. 
S.  R.  302,  on  unintentional  injury  to  third  person  as  assault  and  battery. 

Cited  in  note  in  14  LJIA.  226,  on  intent  as  element  of  simple  assault  or  as- 
sault and  battery. 
Civil  liability  for  unintentional  assault. 

Cited  in  Reynolds  v.  Pierson,  29  Ind.  App.  273,  64  N.  E.  484,  holding 
defendant  liable  for  assault  for  pulling  friend  in  friendly  way  whereby  plain- 
tiff, whose  arm  mutual  friend  held,  was  knocked  down;  Mercer  v.  Corbin, 
117  Ind.  450,  10  A.  S.  R.  76,  3  L.R.A.  221,  20  N.  E.  132,  holding  person 
rudely  riding  bicycle  into  pedestrian  to  be  guilty  of  assault;  Com.  v.  Haw- 
kins, 157  Mass.  551,  32  N.  E.  862,  holding  person  firing  pistol  at  ground  to 
frighten  trespassers  liable  in  assault  for  unintentionally  hitting  third  party; 
Chapman  v.  State,  78  Ala.  463,  56  A.  R.  42,  on  civil  liability  for  assault  for 
unintentional   injury. 

Cited  in  reference  notes  in  66  A.  S.  R.  381;  35  A.  S.  R.  561, — on  liability 
for  civil   assault;    27   A.   R.    354,   on   liability   for   unintentional   assault. 

Cited  in  note  in  1.  E.  R.  C.  210,  on  liability  of  accidental  loss  or  injury. 
Infant's  liability  for  torts. 

Cited  in  Watson  v.  Wrightsman,  26  Ind.  App.  437,  59  N.  E.  1064,  holding 
infancy  no  defense  to  assault. 

Cited  in  notes  in  33  A.  D.  179;  57  L.RJL  674,— on  liability  of  infant  for 
torts. 
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2«  AM.  REP.  84,  WHiKINSON  T.  STATE,  59  IND.  416. 
Works  of  necessity  within  meaning  of  Sunday  laws. 

Cited  in  Shipley  v.  SUte,  61  Ark.  216,  32  S.  W.  489,  upholding  conWction 
for  Sabbath  breaking  by  operating  pumps  and  fans  of  mine  where  bosiness 
would  be  remunerative  without  working  mine  on  Sunday;  Edgerton  v.  State, 
67  Ind.  588,  33  A«  R.  110,  holding  gathering  feed  for  hogs  on  Sunday  to  be 
lawful;  Carver  v.  State,  69  Ind.  61,  35  A.  R.  205,  holding  felling  of  cigars 
in  hotel  on  Sunday  same  as  on  week  days,  to  be  lawful;  Mueller  v.  State, 
76  Ind.  310,  40  A.  R.  245,  holding  sale  of  cigars  on  Sunday  violation  of  Sunday 
law;  Yonoski  v.  State,  79  Ind.  393,  41  A.  R.  614,  holding  no  violation  of 
Sunday  laws  to  make  necessary  repairs  on  railroad  track;  Western  U.  Teleg. 
Co.  V.  Yopst,  118  Ind.  248,  3  L.RJL  224,  20  N.  E.  222,  holding  sending 
of  telegram  relating  to  pleadings  in  law  suit,  not  work  of  necessity;  Dugan 
Y.  State,  125  Ind.  130,  9  L.RJL.  321,  25  N.  E.  171,  holding  carrying  of  persons 
to  and  from  pleasure  resorts  not  work  of  necessity  within  meaning  of  Sunday 
laws;  Topeka  v.  Hempstead,  58  Kan.  328,  49  Pao.  87,  holding  delivery  of 
milk  not  violation  of  Sunday  law;  Com.  v.  Qillespie,  8  Lane  L.  Rev.  69; 
Bute  v.  McBee,  52  W.  Va.  257,  60  L.ItA.  638,  43  S.  E.  121,— holding  pump- 
ing oil  to  save  material  loss  to  be  work  of  necessity  within  meaning  of 
Sunday  laws. 

Cited  in  reference  notes  in  33  A.  R.  110,  on  violation  of  law  against  labor 
on  Sunday;  8  A.  S.  R.  449,  on  what  are  works  of  charity  or  necessity  within 
Sunday  laws. 

Cited  in  notes  in  32  A.  R.  557,  on  keeping  open  barber  shop  on  Sunday  as 
indictable  offense;    14  L.R.A.   193,  on  agricultural  operations   within   Sunday 
law;   5  L.R.A.(N.S.)    321,  on  agricultural  operations  on  Sunday  as  works  of 
necessity. 
Double  Jeopardy  for  same  offense. 

Cited   in  State  v.   Elder,  65   Ind.   282,   32  A.   R.   69,   holding  acquittal  on 
charge  of  murder  of  unborn  child  no  bar  to  later  indictm^it  for  attempt  to 
produce  miscarriage;   State  v.  Hattabough,  66  Ind.  223,  holding  discharge  by 
Justice  for  felony  no   bar   to   subsequent   prosecution   for   same   offense. 
Erldence  of  former  conviction  under  general  issue. 

Cited  in  Bryant  v.  State,  72  Ind.  400,  holding  evidence  of  former  conviction 
admissible  under  general  issue. 
Recovery  for  injury  sustained  on  Sunday. 

Cited  in  note  in  30  A.  R.  418,  on  action  for  damages  for  injury  sustained  on 
Sunday. 

16  AM.  REP.  87,  H£RRON  v.  K£ERAN,  59  IND.  471. 
Taxation  of  nonresident's  personalty. 

Cited  in  Walker  v.  Jack,  31  C.  C.  A.  462,  60  U.  S.  App.  124,  88  Fed. 
576,  upholding  state's  taxation  of  nonresident's  money  invested  by  resident 
agent  having  evidence  of  debt  in  his  possession;  Theobald  v.  Clapp,  43  Ind. 
App.  191,  87  N.  E.  100,  holding  notes  and  mortgages  held  by  nonresident  as 
security  for  loans  in  Indiana  not  taxable  in  Indiana;  Foresman  v.  Byms, 
Q8  Ind.  247,  holding  debts  due  from  residents  to  nonresidents  not  taxable  in 
Indiana;  Standard  Oil  Co.  v.  Bachelor,  89  Ind.  1,  holding  personalty  of  non- 
resident at  depot  awaiting  shi{»nent  to  owner  not  taxable;  Standard  Oil  Go. 
▼.  Combs,  96  Ind.  179,  49  A.  R.  166,  holding  stoves  purchased  by  nonresident 
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but  left  in  state  to  be  finished,  taxable  in  this  state;  Detroit  y.  Lewis,  109 
Mich.  155,  32  L.R.A.  439,  60  N.  W*  958,  upholding  power  to  tax  credits, 
legal  title  to  which  is  Tested  in  resident  trustees  for  nonresident  beneficiary; 
Re  Romaine,  127  N.  Y.  80,  12  L.R.A.  401,  27  N.  E.  769,  48  Phil.  Leg.  Int. 
266,  holding  personalty  owned  and  invested  in  state  by  nonresident  intestate 
liable  for  inheritance  tax. 

Cited  in  reference  note  in  56  A.  R.  741,  on  taxation  of  personal  property 
of  nonresidents. 

Cited  in  notes  in  56  A.  D.  524,  on  place  where  property  may  be  taxed; 
56  A.  D.  530,  on  where  choses  in  action  in  agent's  hands  taxable;  62  A.  8. 
R.  473,  on  situs  for  taxation  of  property  of  nonresidents;  62  A.  S.  R.  476, 
on  situs  for  taxation  of  property  in  transitu;  1  L.R.A.  237,  on  situs  of  per- 
sonal property  for  purpose  of  taxation;  16  L.RA.  729,  on  situs  for  purpose 
of  taxation -of  debts  evidenced  by  notes  and  mortgages;  69  L.R.A.  432,  on 
essentials  of  jurisdiction  to  impose  tax  on  tangible  personal  property  of 
domestic  corporation;  69  L.RJI.  434,  on  principal  office  of  domestic  corporation 
as  situs  for  tax  on  tangible  personal  property;  69  L.R.A.  442,  on  situs  for 
taxing  purposes  of  tangible  personal  property  of  domestic  corporation  physic- 
ally present  in  the  taxing  jurisdiction;  2  L.R.A.(N.S.)  637,  as  to  when  debt 
may  have  situs  for  purposes  of  taxation  apart  from  domicil  of  creditor; 
4  L.R.A.(N.S.)  955,  on  liability  of  debt  due  from  resident  to  nonresident 
to  succession  tax. 
—  Notes  and  mortgages  in  hands  of  resident  agent. 

Cited  in  Hathaway  v.  Edwards,  42  Ind.  App.  22,  85  N.  E.  28,  upholding 
state's  taxation  of  nonresidents  notes  and  mortgages  in  hands  of  resident 
agent  who  negotiated  the  loans  and  attends  to  collections  and  renewals; 
Senour  v.  Ruth,  140  Ind.  318,  39  N.  E.  946,  holding  notes  held  by  nonresidents 
against  residents  not  taxable  in  state  of  resident;  Buck  y.  Miller,  147  Ind. 
586,  62  A.  S.  R.  436,  37  L.R.A.  384,  45  N.  E.  647,  holding  notes  of  nonresi- 
dent in  hands  of  local  attorney  for  collection  not  taxable;  Buck  v.  Beach, 
164  Ind.  37,  108  A.  S.  R.  272,  71  N.  E.  963,  holding  mortgages  kept  by  agent 
in  Indiana  to  avoid  taxation  in  Ohio  where  money  was  loaned  taxable  in 
Indiana;  State  v.  Land  Mortg.  Invest.  &  Agency  Co.  76  Minn.  155,  78  N.  W. 
1117,  holding  notes  and  mortgages  on  loans  by  foreign  corporation  negotiated 
by  local  agents  not  taxable. 

Cited  in  notes  in  16  L.R.A.  732,  on  situs  for  purpose  of  taxation  of  notes 
held  by  agent  residing  in   different   state   from    principal;    44   L.   ed.   U.    S. 
176,  on  situs  for  taxation  for   debts  evidenced  by  notes  or  mortgages  held 
by  agent  residing  in   different  state   from   principal. 
Taxation  of  resident's  notes  kept  In  another  state.  % 

Cited   in   Johnson    County  v.   Hewitt,    76   Kan.    816,    14    L.R.A.(N.S.)    493, 
93  Pac.   181,  holding  notes  owned  by  resident  but  in  foreign   state  for  safe 
keeping  taxable  in  this  state. 
Necessary  parties  in  suit  to  enjoin  tax  collection. 

Cited  in  Davis  v.  Lake  Shore  &  M.  S.  R.  So.  114  Ind.  364,  16  N.  E.  639, 
holding  county  not  necessary  party  in  suit  to  enjoin  collection  of  assessment 
for  cost  of  repairing  ditch. 
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t<  AM.  REP.  90,  NEW  ORLEANS,  F.  A  H.  8.  8.  CO.  T.  OCEAN  DRY 

DOCK  CO.  28  liA.  ANN.   17S. 
Corpormte  powers. 

Cited  in  Marbury  v.  Kentucky  Union  Land  Co.  10  C.  0.  A.  393,  22  U.  S. 
App.  267,  62  Fed.  335,  holding  that  corporation's  exchange  of  land  for  stock 
of  subsidiary  companies  will  not  be  set  aside  where  third  parties  have  in- 
vested money  on  faith  of  transfer;  Durkee  y.  People,  53  HI.  App.  396,  holdin;^ 
provision  by  corporation  that  bondholders  vote  at  stockholder's  meetings  void; 
Durkee  v.  People,  156  III.  354,  46  A.  S.  R.  340,  40  N.  E.  626,  on  powers  of 
corporations. 

Cited  in  reference  note  in  53  A.  S.  R.  78,  on  express  or  implied  powers  of 
corporations. 

Cited  in  notes  in  35  L.  ed.  U.  6.  56,  on  ultra  vires  acts  of  corporations; 
41  L.  ed.  U.  S.  1010,  on  illegal  contracts  by  corporations. 
Dealer  with  corporation  chargeable  with  notice  of  powers. 

Cited  in  National  Home  Bldg.  &  L.  Asso.  v.  Home  Sav.  Bank,  181  IlL 
35,  72  A.  S.  R.  245,  64  L.R.A.  399,  54  N.  E.  619,  holding  party  deaUng 
with   corporation  chargeable  with  notice  of  limited   powers. 

26  AM.  REP.  9t,  LOUISIANA  NAT.  BANK  T.  CITIZENS'  BANK,  S8  liA. 

ANN.   189. 
liiabillty  of  bank  In  paying  oat  deposits. 

Cited  in  note  in  12  L.R.A.  792,  on  liability  of  bank  in  paying  out  money 
on  its  deposits. 
—  On  certified  check  or  draft. 

Cited  in  Continental  Nat.  Bank  t.  Tradesmen's  Nat.  Bank,  59  App.  Div. 
103,  69  N.  Y.  Supp.  82,  denying  right  of  bank  certifying  raised  draft  which 
alteration  could  have  been  discovered,  to  recover  back,  access  paid  thereon. 

Cited  in  notes  in  19  L.  ed.  U.  8.  1009;  89  A.  D.  443,-~on  bank's  Uability 
on  certified  checks;  39  A.  D.  523,  on  effect  of  payment  as  certification  of 
raised  check;  17  A.  S.  R.  899,  on  effect  of  certification  on  rights  of  bank 
paying  forged  check;  17  A.  S.  R.  896,  on  right  of  drawee  to  recover  bade 
money  paid  on  raised  or  altered  check  or  draft;  128  Am.  St.  R.  703,  on 
certified  checks. 
Difference  between  checks  and  drafts. 

Cited  in  reference  note  in  43  A.  S.  R.  259,  on  difference  between  checks  and 
bills  of  exchange. 
Form  of  certification  of  check. 

Cited  in  note  in  89  A.  D.  444,  on  form  of  certification  of  check. 

26  AM.  REP.  98,  JETER  T.  PENN,  28  IjA.  ANN.  230. 
licase  of  mine  on  shares  as  tenancy  In  common. 

Cited  in  Hudepohl  v.  Liberty  Hill  Min.  k  Water  Co.  80  Cal.  558,  22  Pac 
339,  holding  lease  of  mine  on  shares  to  constitute  parties  tenants  in  conmion. 
Sickness  as  ground  for  discharge  of  servant. 

Cited  in  Miller  v.  Oidiere,  36  La.  Ann.  201,  holding  overseer's  sickness  to- 
gether with  inattention  to  duties  sufficient  to  warrant  discharge. 
Compensation  of  servant. 

Cited  in  notes  in  6  L.R.A.(N.S.)    86,  on  measure  of  damages  for  wrongful 
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diBcharge  of  servant  where  oompenfiatiou  is  based  on  fruits  or  profits  of  enter- 
prise;  28  L.R.A.(N.SJ    324,  on   right  of  servant  to  compensation  in  case  of 
incomplete  performance  of  contract  caused  by   physical  disability. 
Who  is  cropper. 

Cited  in  notes  in  37  A.  D.  320,  on  agreement  to  work  land  on  shares  as 
making  occupier,  "cropper;"  08  A.  S.  R.  955,  on  distinction  between  cropper 
and   tenant. 
Rights  and  remedies  of  croppers. 

€ited   in  note  in  98  A.  S.   R.   958,   on  rights  and   remedies  of  cropper. 
What  constitutes  partnership. 

Cited  in  note  in  58  A.  R.  101,  on  participation  in  profits  for  rent  as  con- 
stituting partnership. 

26  AM.  HEP.  100,  state:  ▼.  RICHEB,  28  liA.  ANN.  327. 
Competency  of  witness  —  Children. 

Cited  in  State  v.  King,  117  Iowa,  484,  91  N.  W.  768,  holding  child  under 
fourteen  must  be  shown  competent  to  understand  oath. 

Cited  in  notes  in  19  L.R.A.  609;   40  L.  ed.  U.  S.  246,— on  competency  of 
child  as  a  witness;  124  A.  S.  R.  297,  on  rules  for  determining  competency  of 
children  as  witnesses. 
—  Necessity  for  belief  In  God. 

Cited  in  SUte  v.  Williams,  111  La.  179,  35  So.  505,  holding  belief  or  non- 
belief  in  Supreme  Being  not  to  affect  competency  of  witnesses. 

26  AM.  REP.  102,  JOSEPH  y.  BIDWEUi,  28  liA.  ANN.  382. 
ClTll  rights. 

Cited  in  Younger  v.  Judah,  111  Mo.  303,  33  A.  S.  R.  627,  16  L.R.A.  558, 
19  S.  W.  1109,  upholding  theater  rules  providing  certain  seats  for  white  and 
certain  seats  for  colored  people;  People  v.  King,  10  N.  Y.  418,  6  A.  S.  R. 
389,  1  L.R.A.  293,  18  N.  £.  245,  upholding  statute  forbidding  exclusion  of 
person  from  public  place  because  of  color;  Jones  v.  Broadway  Roller  Rink 
Co.  136  Wis.  595,  19  L.RA..(N.S.)  907,  118  N.  W.  170,  holding  that  colored 
person  excluded  from  skating  rink  has  cause  of  action  under  statute. 

Cited  in  reference  notes  in  6  A.  S.  R.  397,  on  validity  of  state  laws  pro- 
viding for  equal  accommodation  for  all  at  public  places;  14  A.  S.  R.  605, 
on  civil  rights  of  negroes;  56  A.  R.  355,  on  exclusion  of  colored  person  from 
unlicensed  public  skating  rink. 

Cited  in  notes  in  110  A.  S.  R.  536,  on  civil  rights  as  to  theaters  and  other 
places  of  amusement;  1  L.RA..(N.S.)  1185,  on  nature  and  extent  of  right 
of  holder  of  theater  ticket;  1  L.R.A.(N.S.)  1189,  on  right  of  manager  of 
theater  to  impose  restrictions  upon  admission;  27  L.  ed.  U.  S.  836,  on  civil 
rights. 
What  Is  a  proper  exercise  of  the  police  power. 

Cited  in  Greenberg  v.  Western  Turf  Asso.  140  Cal.  357,  73  Pac.  1060,  up- 
holding statute  giving  damages  for  being  excluded  from  public  place  as  proper 
exercise  of  police   power. 
Right  to  trial  by  jury. 

Cited  in  Rankin  v.  Jauman,  4  Idaho,  53,  86  Pac.  502,  holding  act,  deny- 
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ing  jory   trial   in   summary  proceedings   for   removal   of  civil  o(3eer,   not  in 
conflict  with  United   States   Constitution. 

Distinguished  in  People  ex  rel.  Gorman  v.  Havird,  2  Idaho,  531,  10  L.R.A. 
831,  25  Pac.  294,  holding  quo  warranto  heing  legal   proceeding,   act  denying 
trial  by  jury  conflicts  with  United  States  Constitution  and  is  void. 
Element  of  damages  for  exclusion  from  public  place  of  amoseiiieiit. 

Cited  in  note  in  14  L.RJL(N.S.)  1243,  on  humiliation  as  element  of  dam- 
ages for  exclusion  from  place  of  amusement. 

26  AM.  REP.  104,  GUSMAN  ▼.  HEARSEY,  28  liA.  ANN.  709. 
Recovery  of  damages  for  perjury. 

Cited  in  Young  v.  Leach,  27  App.  Div.  293,  60  N.  Y.  Supp.  670,  denying 
recovery  of  damages  for  perjury;  Boring  v.  Ott,  138  Wis.  260,  19  L.R.A.(N.S.) 
1080,  119  N.  W.  865,  to  point  that  neither  perjury  nor  subornation  of  perjury  ia 
ground  for  relief. 

Cited  in  reference  note  in  47  A.  R.  233,  on  right  of  action  against  <mfi 
giving  or  procuring  false  testimony. 

Cited  in  notes  in  10  L.R.A.(N.S.)  231,  on  perjury  as  ground  for  relief 
against  judgment;  24  L.R.A.(N.8.)  266,  on  perjury  and  subornation  of  per- 
jury as  grounds  for  civil  actions. 

t6  AM.  REP.  105,  HOWARD  t.  MISSISSIPPI  YAJLLESY  BANK,  28  UL 

ANN.  727. 
Rights  and  llabilUy  of  bank  paying  forged  check. 

Cited  in  Kenneth  Invest.  Co.  v.  National  Bank,  103  Mo.  App.  613,  77  S.  W. 
1002,  holding  bank  paying  money  on  forged  check  liable  to  innocent  depositor 
Bank  of  Montreal  v.  Rex,  38  Can.  S.  C.  258,  holding  bank  paying  money 
on  forged  check  of  customer  cannot  recover  amount  thereof  from  holder  in 
due  course. 

Cited  in  notes  in  17  A.  S.  R.  890,  on  drawee's  right  to  recover  back  money 
paid  on  check  or  draft  to  which  drawer's  signature  is  forged;  10  L.R.A.(N.S.) 
58,  on  right  of  drawee  of  forged  check  or  draft  to  recover  money  paid  thereon 
in  case  of  insufficient  inquiry  or  identification;  10  L.RJl.(N.S.)  62,  on  in- 
sufficient examination  of  forged  check  or  draft  as  affecting  drawee's  right 
to  recover  money  paid  thereon;  27  L.R.A.  639,  <m  duty  of  drawee  to  know 
signature  of  drawer;  4  E.  R.  C.  636,  on  acceptance  as  guaranty  of  genuine- 
ness of  drawer's  signature. 

26   AM.  REP.    107,  NEW  ORLEANS  BANK  T.   WEUiS,   28   liA.   ANN. 

7S6. 
liiabiiity  on  cashier's  bond. 

Cited  in   Teutonia  Nat.   Bank  v.    Wagner,   33   La.   Ann.   732,   holding  that 
sureties  on  cashier's  bond  having  recognized  its  existence  are  estopped  to  say 
bank  was  not  in  being. 
Presumption  as  to  Intent  in  execution  of  statutory  bond. 

Cited  in  Chambers  v.  Cline,  60  W.  Va.  588,  55  S.  E.  999,  holding  parties 
giving  statutory  bond   presumed   to   intend   its  execution   as  law   requires. 
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26  AM.  RBP.  110,  STATE  T.  HOIiBfES,  28  liA.  ANN.  765. 
liiability  to  occupation  tax. 

Cited  in  Walters  ▼.  Duke,  31  La.  Ann.  671,  holding  that  retail  merchant 
selling  liquors  in  less  quantities  than  gallon  but  not  less  than  wine  bottle 
must  pay  liquor  tax;  New  Orleans  v.  LeBlanc,  34  La,  Ann.  596,  holding  that 
exemption  from  license  tax  as  coopers  cannot  be  extended  to  business  of  deal- 
ing in  barrel  stock;  New  Orleans  y.  Jane,  34  La.  Ann.  667,  holding  sale  of 
liquors  by  drink  not  covered  by  confectioner's  license;  Murrell  v.  Bokenfohr, 
108  La.  19,  32  So.  176,  holding  license  required  from  both  principal  and 
branch  establishments  when  separate  business  is  conducted  in  each. 

26  AM.  RBP.  114,  NBWMAN  t.  KAUFMAN,  28  LA.  ANN.  865. 
Daty  of  holder  of  check. 

Cited  in  note  in  17  A.  S.  R.  811,  on  duty  of  holder  of  check  in  order  to 
render  drawer  or  indorser  liable. 

26    AM.    R£P.    115,    STATE   EX   REL.    BEEBE   T.    SIXTH   DIST.   OT. 

JUDGE,  28  LA.  ANN.  905. 
Mandamus  to  compel  Judicial  action. 

Cited  in  State  ex  rel.  Wise  v.  Taylor,  32  La.  Ann.  977,  denying  mandamus  to 
compel  court  to  issue  order  of  seizure  and  sale;  State  ex  rel.  Morgan's  Louisiana 
&  T.  R.  &  S.  S.  Co.  y.  Twenty-third  Judicial  Dist  Judge,  36  La.  Ann.  394,  hold- 
ing that  mandamus  will  not  lie  to  compel  judge  to  bond  injunction  when  he 
refuses  to  dissolve  on  bond;  State  ex  rel.  Murray  t.  Lazarus,  36  La.  Ann.  578, 
holding  ruling  of  district  court  in  refusing  injunction  reviewable  on  mandamus 
in  proper  case;  State  ex  rel.  Hepting  ▼.  Rightor,  38  La.  Ann.  558,  denying  man- 
damus to  compel  judge  to  find  conditions  in  decree  in  particular  way;  State  ex 
rel.  Daboval  t.  Police  Jury,  39  La.  Ann.  759,  2  So.  305,  denying  mandamus  to 
compel  police  jury  to  grant  franchise  for  slaughtering  cattle;  Citizens'  Bank 
V.  Wefre,  44  La.  Ann.  1081,  11  So.  706,  denying  mandamus  to  compel  dissolution 
of  injunction  on  bond;  State  ex  rel.  New  Orleans  ▼.  Sixth  Dist.  Judge,  32  La. 
Ann.  549;  Hanson  v.  St.  Mary  Parish,  116  La.  1080,  41  So.  321,— denying  man- 
damus to  compel  trial  judge  to  issue  injunction;  State  y.  Jacobs,  11  Ore.  314, 
8  Pac.  332    (dissenting  opinion),  on  right  to  question  judicial  order. 

Cited  in  note  in  98  A.  S.  R.  898,  on  mandamus  to  compel  issuing  of  injunc- 
tion. 
Limitations  as  affecting  right  to  mandamus. 

Cited  in  note  in  89  A.  D.  740,  on  statute  of  limitations  as  affecting  right  to 
mandamus. 

26  AM.  REP.  119,  BLANC  T.  MUTUAL  NAT.  BANK,  28  LA.  ANN.  921. 
Duty  and  liability  of  collecting  bank. 

Cited  in  naites  in  34  A.  R.  312,  on  duty  of  collecting  bank  as  to  notice  of  dis- 
honor; 77  A.  S.  R.  620,  on  duty  of  collecting  banks  as  to  protest;  1  LJl.A.(N.S.) 
250,  on  damages  for  negligence  as  to  collection  of  check. 

26  AM.  REP.  128,  STATE  T.  6ARVET,  28  LA.  ANN.  925. 
Admissibility  of  confessions. 

Cited  in  State  t.  Mims,  43  La.  Ann.  532,  9  So.  113,  denying  admissibility  of 
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oonfession  made  upon  promiBes  offering  adrantage  to  accused;  People  t.  Kurtz, 
42  Hun,  335,  on  admissibility  of  confessions. 

Cited  in  reference  note  in  1  A.  S.  R.  626,  as  to  when  confessions  are  admissible 
as  voluntary. 

Cited  in  notes  in  46  A.  R.  254,  on  when  confessions  are  admissible;  6  A.  S. 
R.  250,  on  admissibility  of  extraneous  facts  ascertained  through  inadmissible 
confession;  28  L.  ed.  U.  S.  263;  8  E.  R.  C.  104,-~on  admissibility  of  confession 
made  by  prisoner. 
—  Preliminary  proof. 

Cited  in  State  t.  Davis,  34  La.  Ann.  351,  holding  that  confession  will  not  be 
excluded  because  preliminary  proof  was  not  offered  in  absence  of  objection  or 
evidence  showing  that  it  was  not  voluntary. 

Cited  in  note  in  6  A.  S.  R.  245,  on  burden  of  proving  confession  was  voluntary. 

AdmlMibility  of  aocnsed'a  dlscioanres  found  to  be  tme. 

Cited  in  State  v.  Douglass,  20  W.  Va.  770,  upholding  admissibility  of  evidence 
that  prisoner's  pistol  was  found  in  his  attorney's  trunk,  in  murder  trial;  Yates 
V.  State,  47  Ark.  172,  1  S.  W.  65;  Davis  v.  State,  8  Tex.  App.  510,— holding  that 
proof  of  disclosures  by  prisoner  though  inadmisisble  as  confessions  may  be 
shown,  where  facts  disclosed  are  found  true. 

t<    AM.   RE:P.    126,   MUTUAIi  NAT.   BANK  T.   BOTGE,    28    IiA.   ANN. 

933. 
Effect  of  oertlflcatiOD  of  check. 

Cited  in  Bom  v.  First  Nat.  Bank,  123  Ind.  78,  18  A.  S.  R.  312,  7  LJLA.  442. 
24  N.  K  173;  Head  t.  Homblower,  150  Mass.  458,  16  LJLA.  510,  31  N.  E  489,-- 
holding  drawer  of  check  discharged  where  payee  or  holdef  gets  it  certified  in  hi<^ 
own  behalf. 

Cited  in  reference  note  in  46  A.  S.  R.  566,  on  effect  of  certification  of  check 
before  delivery. 

Cited  in  note  in  80  A.  D.  443,  on  drawer's  liability  on  certified  check;  128 
Am.  St.  R.  698,  on  certified  diecks;  16  L.R.A.  511,  on  effect  of  certification  of 
check  on  liability  of  drawer;  9  L.R.A.(N.S.)  698,  on  certification  of  check  as 
release  of  drawer  or  indorser;  19  L.  ed.  U.  S.  1009,  on  liability  of  bank  on 
certified  check. 

Form  of  certlflcation  of  check. 

Cited  in  note  in  89  A.  D.  444,  on  form  of  certification  of  check. 
Release  of  endorser. 

Cited  in  note  in  22  L.R.A.  786,  on  release  of  indorser  of  check  by  delay  in 
presenting  it. 
Necessity  for  protest  of  check. 

Cited  in  note  in  43  A.  D.  219,  on  necessity  for  protest  of  check. 

26  AM.  REP.  129,  DONNAIiLY  t.  MERCHANTS'  MUX.  INS.  CO.  28  LA. 

ANN.  989. 
Implied  warranty  of  seaworthiness. 

Cited  in  note  in  14  E.  R.  C.  67,  on  implied  condition  or  warranty  on  part  of 
assured  that  ship  is  at  commencement  of  Toyage  in  all  respects  seaworthy. 
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26  AM.  lUBP.  IZl,  BARTON  v,  THOMPSON,  46  IOWA,  30,  Orerruled 

In  Uter  appeal  in  56  Iowa,  571,  41  Am.  Rep.  119,  9  N.  W.  899. 
Degree  of  proof  in  civil  suit  for  acts  also  criminal. 

Cited  in  United  States  v.  Shapleigh,  4  C.  C.  A.  237,  12  U.  S.  App.  26,  54  Fed.  126, 
holding  in  suit  under  statute  to  recover  damages  against  party  for  presenting 
false  claim  against  United  States,  proof  must  be  made  beyond  reasonable  doubt; 
Ward  ▼.  Thompson,  48  Iowa,  588,  on  degree  of  proof  in  civil  suit  for  acts  also 
constituting  crimes. 

Cited  in  reference  notes  in  28  A.  R.  466,  on  necessity  for  proving  justification 
of  libel  beyond  reasonable  doubt;  26  A.  S.  R.  808,  on  degree  of  proof  in  civil 
actions  involving  crime;  105  A.  S.  R.  720,  on  degree  of  proof  required  in  civil 
actions  for  damages. 

Cited  in  notes  in  62  A.  D.  187,  on  degree  of  proof  of  criminal  act  in  ciyil 
action;  95  A.  D.  525,  on  proving  existence  of  crime  in  civil  actions. 

Distinguished  in  Lyon  v.  Fleahman,  34  Ohio  St.  151,  holding  in  suit  for  dam- 
ages for  illegal  liquor  sales,  proof  need  not  be  beyond  reasonable  doubt;  Lillie 
V.  McMillan,  52  Iowa,  463,  3  N.  W.  601;  Bixby  v.  Carskaddon,  55  Iowa,  533,  S 
N.  W.  354, — ^holding  preponderance  of  evidence  only  necessary  to  establish  fraud 
at  sale. 

Denied  in  Nebraska  Nat.  Bank  v.  Johnson,  51  Neb.  546,  71  N.  W.  294,  holding 
to  recover  proceeds  of  property  stolen  proof  need  not  be  beyond  reasonable 
doubt;  Wood  v.  Porter,  66  Iowa,  161,  9  N.  W.  113;  State  v.  McGlothlen,  56 
Iowa,  544,  9  N.  W.  893;  Behrens  v.  Germania  Ins.  Co.  58  Iowa,  26,  11  N.  W. 
719;  Continental  Ins.  Co.  v.  Jachnichen,  10  Ind.  59,  59  A.  R.  194,  10  N.  K. 
636;  Kendig  v.  Overhulser,  58  Iowa,  195,  12  N.  W.  264,— holding  that  in  suit 
for  damages  for  act  which  is  also  crime,  proof  need  not  be  beyond  reasonable 
doubt. 

Overruled  in  Barton  v.  Thompson,  56  Iowa,  571,  41  A.  R.  119,  9  N.  W.  899; 
Welch  V.  Jugenheimer,  66  Iowa,  11,  41  A.  R.  77,  8  N.  W.  673,— holding  that  in 
civil  suit  for  damages  for  act  also  crime,  proof  need  not  be  beyond  reasonable 
doubt. 
Burden  of  proof  in  negligence  action. 

Cited  in  reference  note  in  47  A.  R.  75,  on  burden  of  proof  in  civil  action  for 
Diligence. 

26  AM.  lUEP.  135,  GUTHRIB  T.  RUSSEIili,  46  IOWA,  269. 
Measure  of  damages  for  breach  of  covenant  in  deed. 

Cited  in  McCord  v.  Massey,  155  ill.  123,  39  N.  E.  592  (affirming  51  111.  App. 
186),  holding  measure  of  damages  for  breach  of  covenant  in  deed  where  covenantee 
extinguishes  encumbrance  to  be  amount  reasonably  paid;  Wragg  v.  Mead,  120 
Towa,  319,  94  N.  W.  856,  holding  in  suit  on  covenant  against  encumbrances 
where  breach  is  outstanding  lease,  damage  is  rental  value  for  unexpired  term; 
Newbum  v.  Lucas,  126  Iowa,  85,  101  N.  W.  730,  holding  in  action  on  covenant 
measure  of  damages  for  loss  of  growing  crops  to  be  value  of  crops  at  time  of 
conveyance;  Gilbert  v.  Rushmer,  49  Kan.  632,  31  Pae.  123,  holding  in  action  on 
covenants  where  plaintiff  purchased  interest  of  second  mortgagee  not  made 
party  to  foreclosure  measure  of  damages  was  sum  reasonably  paid;  Fletcher  v. 
Chamberlin,  61  N.  H.  438,  on  measure  of  damages  for  breach  of  covenants  in 
deed. 
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Cited  in  reference  note  in  3  A.  S.  R.  63,  on  meaanre  of  dmmages  for  bretch 
of  oovenant  against  encumbrances. 

26  AM.  REP.   138,  GRISWOLD  COLIiBGB  t.  STATE,   46  IOWA,  S75. 
Property  subject  to  taxation. 

Cited  in  Sioux  City  v.  Independent  School  Dist  56  Iowa,  160,  7  N.  W.  488, 
upholding  city's  right  to  levy  special  tax  on  school  district  for  purpose  of 
building  walk  in  front  of  property;  Edwards  &  W.  Constr.  Co.  t.  Jasper 
County,  117  Iowa,  366,  94  A.  S.  R.  301,  90  N.  W.  1006,  holding  that  when  dty 
has  used  portion  of  square  belonging  to  county  for  street,  county  is  liable  for 
assessment  for  street  improvement;  Re  Assessment  of  Boyd,  138  Iowa,  683, 
32  L.RJL(N.S.)  1220,  116  N.  W.  700,  holding  enforceable  land  contract  sub- 
ject to  taxation. 

Cited  in  reference  note  in  29  A.  R.  32,  on  exemption  of  property  from 
taxation. 

Cited  in  note  in  3  L.R.A.  206,  on  exraaption  from  taxation  generaUy;  7 
L.RA.  71,  on  street  oonstruction  of  legislative  grants  of  immunity  from  tax- 
ation. 

—  Charitable  Inatitutions. 

Cited  in  Cathedral  of  St  John  v.  Arakahoe  County,  29  Colo.  143,  68  Pac. 
272,  holding  property  donated  for  theological  seminary  to  be  exempt  from 
taxation;  People  ex  reL  Thompson  y.  First  Cong.  Church,  232  111.  168,  83  N. 
E.  636,  denying  validity  of  statute  exempting  parsonage  from  taxation;  Cook 
v.  Hutchins,  46  Iowa,  706,  holding  parsonage  ex^npt  from  taxation;  Nugent 
V.  Dilworth,  96  Iowa,  49,  63  N.  W.  448,  holding  that  where  pastor  build  church 
with  money  raised  by  mortgaging  lots  first  purchased  for  location  of  church, 
mortgaged  lottf  are  not  exempt  from  taxation;  Re  Dille,  119  Iowa,  576,  93  N. 
W.  671,  holding  property  devoted  by  owner  to  private  school  not  exonpt  frcHu 
taxation;  Ramsey  College  y.  Macalester  College,  61  Minn.  437,  18  L.R.A. 
278,  63  N.  W.  704,  holding  property  owned  by  colleges  and  used  by  professors 
for  residence  exempt  from  taxation;  Acadamy  of  Sacred  Heart  t.  Irey,  51 
Neb.  755,  71  N.  W.  752,  holding  all  property  used  for  school  purposes  exempt 
from  taxation;  State  y.  Fisk  University,  87  Tenn.  233,  10  S.  W.  284,  holding 
property  owned  by  university  upon  which  grain  was  grown  and  used  at  col- 
lege and  upon  which  buildings  were  to  be  erected,  exempt  from  taxation; 
Willard  v.  Pike,  69  Vt.  202,  9  Atl.  907,  holding  buildings  owned  by  academy, 
and  used  by  students  as  club  house  or  boarding  house  etc,  exempt  from 
taxation;  Yale  University  v.  New  Haven,  71  Conn.  316,  43  LJUL  490,  42  Atl. 
87;  Chicago  y.  University  of  Chicago,  131  IlL  App.  361, — ^holding  that  ex- 
emption of  educational  institutions  from  taxation  includes  dormitories  connected 
therewith. 

Cited  in  reference  note  in  31  A.  R.  224,  on  construction  of  statute  exempt- 
ing property  of  religious  societies  from  taxation. 

Cited  in  note  in  19  L.R.A.  291,  on  effect  of  secular  use  of  property  of  re- 
ligious association  upon  its  right  to  exemption  from  taxation. 

Distinguished  in  Ft.  Des  Moines  Lodge  No.  26  I.  0.  0.  F.  y.  Polk  County, 
66  Iowa,  34,  8  N.  W.  687,  holding  that  building  owned  by  benevolent  society 
and  leased  for  profit  is  taxable;  Laurent  y.  Muscatine,  69  Iowa,  404,  13  N. 
W.  409,  holding  property  legal  title  to  which  is  in  private  person,  not  exempt 
though  used  for  school  and  church. 
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—  Railroads. 

Cited  in  Wiflconsin  C.  R.  Co.  t.  Taylor  County,  62  Wis.  37,  8  N.  W.  833, 
upholding  legislatures  power  to  exempt  property  held  by  state  in  trust  for 
building  of  railroad,  fr<Mn  taxation  for  term  of  years. 
Validity  of  tax  on  gross  earnings. 

Cited  in  McHenry  v.  Alford,  168  U.  S.  661,  12  L.  ed.  614,  18  Sup.  Ct.  Rep. 
242,  upholding  taxation  of  land  granted  to  railway  by  congress  and  not  used  in 
its  business  by  payment  of  percentage  of  gross  earnings. 

26  AM.  REP.  145,  DHjIjON  v.  ALLEN,  46  IOWA,  299. 
Illegal  contracts. 

Cited  in  Jones  v.  Hanna,  81  CaL  607,  22  Pac.  883,  upholding  indorser's 
right  to  defend  in  suit  on  note  given  as  purchase  price  of  unlawful  sale  of 
deceased  personalty;  Osgood  y.  Bander,  76  Iowa,  660,  1  L.R.A.  666,  39  N.  W. 
887,  denying  validity  of  contract  to  purchase  coal  in  future  at  vendee's  opti<Mi; 
Mcintosh  V.  Wilson,  81  Iowa,  339,  46  N.  W.  1003,  holding  owner  of  stock 
transferring  same  to  another  to  avoid  paying  drug  license  estopped  to  claim 
title  against  execution  creditor  of  transferee;  Greer  v.  Payne,  4  Kan.  App. 
163,  46  Pac.  190,  denying  equitable  relief  to  restrain  ill^^l  monopoly  from 
expelling  member. 

Cited  in  notes  in  117  A.  S.  R.  603,  on  effect  of  knowledge  of  contemplated 
performance  of  contract  in  illegal  manner;  7  L.R.A.(N.S.)  467,  on  secret  bonus 
to  officer  or  director  as  affecting  right  to  enforce  contract  against  corporation. 

Distinguished  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott,  7  Sawy.  17, 
6  Fed.  226,  upholding  insurer's  right  to  recover  back  money  paid  assignee  of 
void  policy  upon  false  representation  that  assured  was  dead. 

—  Contracts  in  Tiolation  of  statute. 

Cited  in  Vermont  Loan  ft  T.  Co.  v.  Hoffman,  6  Idaho,  376,  96  A.  S.  R.  186, 
37  L.R.A.  609,  49  Pac  314,  upholding  recovery  on  notes  and  mortgages  given 
to  secure  loans  though  plaintiff  had  not  obtained  statutory  license;  Caldwell 
V.  Bridal,  48  Iowa,  15,  denying  enforcement  of  contract  for  sale  of  deceased 
sheep  in  violation  of  statute;  Traders'  Bank  v.  Alsop,  64  Iowa,  97,  19  N.  W. 
863,  denying  validity  of  note  given  for  gambling  debt  in  hands  of  innocent 
holder;  State  ex  rel.  Carrol  v.  State  Sav.  Bank,  136  Iowa,  79,  113  N.  W.  600, 
holding  persons  holding  obligations  of  savings  banks  which  are  in  violation 
of  statute  not  entitled  to  share  assets  with  other  creditors;  Toovey  v.  Ayrhart, 
136  Iowa,  694,  114  N.  W.  181,  upholding  validity  of  renewed  certificate  issued 
by  insolvent  bank  in  violation  of  statute  in  hands  of  holder;  Pinney  v.  First 
Nat.  Bank,  68  Kan.  223,  76  Pac.  119,  1  A.  ft  E.  Ann.  Cas.  331,  denying  re- 
covery on  note  given  for  patent  which  fails  to  contain  words  ''given  for  patent 
right;"  MitcheU  v.  Branham,  104  Mo.  App.  480,  79  S.  W.  739,  holding  that 
vendee  of  liquor  business  cannot  recover  damages  for  vendor's  violation  of 
contract  not  to  re-enter  business  within  prescribed  limits,  which  vendee  was  selling 
without  license;  Mandlebaum  v.  Gregovicb,  17  Nev.  87,  46  A.  R.  433.  28  Pac.  121, 
holding  that  traveling  salesman  selling  goods  without  license  may  recover  their 
value;  Garst  v.  Love,  6  Okla.  46,  66  Pac.  19,  denying  recovery  of  pasturage 
upon  public  lands  enclosed  in  violation  of  statute;  McConnell  v.  Kitchens,  20 
S.  C.  430,  47  A.  R.  846,  denying  recovery  on  note  given  for  purchase  price 
of  fertilizer  not  tagged  in  accordance  with  statute;  Jolnison  v.  Berry,  20 
S.  D.   133,   1  LJLA.(N.S.)    1169,  104  X.  W.   1114,  denying  recovery  of  com- 
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pensation  for  threshing  grain  where  thresher  has  failed  to  file  bond  as  statute 
requires;  Richardson  v.  Brix,  94  Iowa,  626,  63  N.  W.  325;  Yount  y.  Denning, 
62  Kan.  629,  35  Pac.  207;  Stevenson  v.  Ewing,  87  Tenn.  46,  9  S.  W.  230,— 
denying  broker's  right  to  commission  for  making  sale  where  he  fails  to  pro- 
cure license  as  statute  provides;  Sandage  v.  Studabaker  Bros.  M^.  Co.  142 
Ind.  128,  51  A.  S.  R.  165,  34  L.ILA.  363,  41  N.  E.  380,  on  right  to  recover 
contract  price  for  sale  of  patent  when  statute  has  not  been  complied  with; 
Miller  v.  Union  Mill  Co.  45  Wash.  199,  88  Pac.  130,  on  validity  of  contract 
of  employment  where  master  fails  to  guard  machinery  as  statute  requires. 

Cited  in  notes  in  12  LJl.A.(N.S.)  678,  on  validity  of  contracts  in  violation  of 
law;  12  L.R.A.(N.S.)  586,  588,  on  implication  from  penalty  of  legislative  inten- 
tion to  prohibit  contracts;  12  L.R.A.(N.S.)  608,  on  validity  of  contracts  for  work 
and  serivce  violative  of  particular  statute. 

26  AM.  RBP.  150,  BUROH  t.  DAVENPORT  A  ST.  P.  R.  CX>.  46  IOWA, 
449. 

Petition  for  removal  to  Federal  oonrt. 

Cited  in  note  in  5  L.RJ^.(N.S.)   08,  on  petition  for  removal  of  to  Federal 
court  because  of  separable  controversy. 
—  Extent  of  Inquiry. 

Cited  in  White  v.  Hoyt,  20  W.  Va.  792,  holding  it  to  be  duty  of  sUte  court 
upon  petition  for  removal  to  Federal  court,  to  inquire  into  all  questions  in 
applicataion. 

Removal  of  causes  for  local  prejudice. 

Cited  in  Stafford  v.  Twitchell,  33  La.  Ann.  520,  denying  removal  from  state 
to  federal  court  for  local  prejudice  where  all  of  plaintiffs  and  some  <^  de- 
fendants reside  in  Louisiana. 
Filing  of  demurrer  or  answer  as  prerequisite  to  removal  of  cause. 

Cited  in  Stanbrough  v.  Griffin,  52  Iowa,  112,  2  N.  W.  1011,  holding  that  cause 
cannot  be  removed  to  Federal  court  till  defendant  has  filed  demurrer  or 
answer. 

te  AM.  REP.  155,  SHBRWOOD  T.  SNOW,  46  IOWA,  481. 
liiabliity  of  partnership  on  note  by  partner. 

Cited  in  Re  Hardie,  143  Fed.  553,  holding  notes  signed  first  by  corporation 
and  second  by  partnership  must  be  shown  to  have  been  asseuted  to  by  partners 
or  used  in  firm  business  to  charge  firm;  Stevens  v.  McLaehlan,  120  Mich. 
285,  79  N.  W.  627,  holding  that  party  loaning  money  to  partnership  may 
assume  loan  to  be  for  firm. 

Cited  in  reference  note  in  40  A.  R.  345,  on  partner's  power  to  bind  firm  on 
negotiable  instrument. 

Cited  in  notes  in  48  A.  S.  R.  438,  441,  as  to  when  commercial  partnership 
19  bound  by  loan  effected  by  one  member;  10  L.RJ^.(N.S.)  427,  as  to  whether 
fact  that  a  name  signed  to  a  bill  or  note  below  the  signature  of  another  ob- 
ligor is  that  of  a  partnership  raises  a  presumption  that  it  is  a  surety  only. 

Denied  in  Lincoln  Nat.  Bank  v.  Schoeif,  56  Mo.  App.  160,  holding  fact  that 
partner  affixes  his  signature  to  note  also  signed  by  firm  insufficient  to  chaige 
holder  with  notice  that  it  was  individual  note. 
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—  Burden  of  proof. 

Cited  in  Piatt  v.  Koehler,  91  Iowa,  692,  60  N.  W.  178,  holding  that  where 
partner  gives  note  intending  proceeds  for  himself,  burden  is  on  firm  to  show 
payee's  knowledge  of  intention;  Buettner  v.  Steinbrecher,  91  Iowa,  688,  60 
N.  W.  177,  holding  firm  bound  to  show  that  note  made  by  partner  was  not 
within  scope  of  business;  Sheldon  v.  Bigelow,  118  Iowa,  586,  92  N.  W.  701, 
holding  where  note  purports  to  be  partnership  note,  plaintiff  need  only  prove 
defendant  member  of  such  firm. 

—  Question  for  Jury. 

Cited  in  Barber  v.  Van  Horn,  64  Kan.  33,  36  Pac.  1070,  holding  fact  that 
renewal  of  firm  note  was  signed  by  partner  before  signing  firm  name  to  be  for 
court's  consideration  as  to  payee's  knowledge  of  execution  without  firm's  knowl- 
edge; Hopkins  v.  Thomas,  61  Mich.  389,  28  N.  W.  147,  holding  it  to  be  question 
for  jury  whether  party  indorsing  partner's  note  taking  assignment  of  firm  ac- 
counts, loaned  money  to  firm. 
Sufficiency  of  assignment  of  error. 

Cited  in  Betts  v.  Glen  wood,  62  Iowa,  124,  2  N.  W.  1012,  holding  assignment 
of  error  to  effect  that  "court  erred  in  giving  instructions  to  jury  which  were 
given,"  to  be  too  general;  Hawes  v.  Burlington,  C.  R.  &  N.  R.  Co.  64  Iowa,  315, 
holding  that  exceptions  to  instructions  given,  if  taken  at  time,  may  be  made  to 
whole  charge,  without  specifying  particular  erroneous  instructions;  Farmers' 
Sav.  Bank  v.  Wilka,  102  Iowa,  315,  71  N.  W.  200,  holding  assignment  of  error 
in  giving  specified  part  of  instruction  sufficient  without  stating  in  what  respect 
it  is  erroneous. 

«- Assignment  by  number. 

Cited  in  Mann  v.  S.  C.  &  P.  R.  Co.  46  Iowa,  637 ;  Kendig  v.  Overhulser,  68  Iowa, 
196,  12  N.  W.  264;  Wood  v.  Whitton,  66  Iowa,  295,  23  N.  W.  676;  Hammer  v. 
Chicago,  R.  I.  &  P.  R.  Co.  70  Iowa,  623,  25  N.  W.  246;  Ludwig  v.  Blackshere, 
102  Iowa,  366,  71  N.  W.  356;  Ellis  v.  Leonard,  107  Iowa,  487,  78  N.  W.  246,— 
holding  assignment  of  error  to  giving  of  instructions,  referred  to  by  numbers 
1-3,  etc.  sufficient. 

«•  AM.  Il£P.  157,  NEGUS  T.  NEGUS,  46  IOWA,  487. 
Revocation  of  wills. 

Cited  in  Re  Brown,  139  Iowa,  227,  117  N.  W.  260,  holding -mere  fact  of 
divorce  insufficient  to  establish  revocation  of  will. 

Cited  in  reference  note  in  36  A.  S.  R.  649,  on  implied  revocation  of  wills. 
Cited  in  note  in  46  A.  R.  342,  on  manner  and  proof  of  revocation  of  will. 

—  Birth  of  issue  as. 

Cited  in  Ware  v.  Wisner,  60  Fed.  310,  holding  will  revoked  by  birth  of  heir 
after  its  execution  by  Iowa  law;  Milburn  v.  Milburn,  60  Iowa,  411,  14  N, 
W.  204,  holding  that  birth  of  illegitimate  child  recognized  by  father,  after 
execution  of  will  revokes  it;  Alden  v.  Johnson,  63  Iowa,  124,  18  N.  W.  696; 
Rowe  V.  Rowe,  120  Iowa,  17,  94  N.  W.  258, — ^holding  will  revoked  by  birth 
of  heir  after  its  execution. 

Cited  in  reference  note  in  28  A.  S.  R.  779,  on  birth  of  child  as  revocation 
of  will. 

Cited  in  notes  in  80  A.  D.  618,  on  marriage  by  man  and  birth  of  child  as 
revocation  of  will;  16  A.  D.  661;  28  A.  S.  R.  360,— on  marriage  and  birth  of 
issue  as  revocation  of  will. 

Am.  Rep.  Vol.  XVI.— 60, 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORXa  7M 

Right  to  disinherit  heirs. 

Distinguished  in  Hall  ▼.  Stennett,  74  Iowa,  279,  37  N.  W.  332,  u^iolding 
testator's  right  to  disinherit  heir. 

26  AM.  REP.   161,  HAMUiTON  T.  HOOPER,  46  IOWA,  ftlft. 
Alteration  of  note. 

Cited  in  Laub  ▼.  Paine,  46  Iowa,  660,  26  A.  R.  163,  holding  that  erasure  of 
word  "surety"  after  name  of  signer  to  note  discharges  surety;  Sawyer  t. 
Campbell,  107  Iowa,  307,  78  N.  W.  66,  holding  writing  words,  extending  time 
at  maker's  request,  across  note  insufficient  to  discharge  sureties. 

Cited  in  note  in  4  L.RJL  107,  on  effect  of  alteration  of  n^goUable  instru- 
ment by  holder's  agent. 
—  Additional  signers  as. 

Cited  in  First  Nat  Bank  ▼.  Weidenbeck,  38  C.  C.  A.  131,  07  Fed.  806,  hold- 
ing placing  of  name  on  note  as  guarantor  without  maker's  knowledge  insuf- 
ficient to  avoid  note;  Mersman  ▼.  Werges,  112  U.  S.  130,  28  L.  ed.  641,  5 
Sup.  Ct.  Rep.  66,  holding  addition  of  surety's  name  to  note  without  maker's 
consent  insufficient  to  discharge  him;  Soaps  v.  Eichberg,  42  111.  App.  375, 
holding  that  unauthorized  addition  of  signature  to  note  distroys  validity  of 
note  as  evidence;  Berryman  y.  Manker,  56  Iowa,  150,  0  N.  W.  103,  holding 
that  addition  of  another  surety  after  note  is  executed  and  delivered  to  payee 
discharges  first  signer  who  was  ignorant  of  transaction;  Sullivan  v.  Rudisill, 
63  Iowa,  158,  18  N.  W.  856,  holding  that  signing  of  additional  surety  without 
maker's  consent  after  its  execution  avoids  note;  Rhoades  v.  Leach,  03  Iowa, 
337,  57  A.  S.  R.  281,  61  N.  W.  088;  Browning  v.  Gk>snell,  01  Iowa,  448,  50  N. 
W.  340, — holding  that  where  signatures  are  added  to  note  without  knowledge* 
of  maker,  he  is  discharged,  but  later  signers  are  liable. 

Cited  in  reference  note  in  44  A.  R.  101,  on  effect  of  principal  obtaining  signa- 
ture of  a  surety  to  a  note  before  delivery  on  liability  of  precedent  surety. 

Cited  in  note  in  86  A.  S.  R.  03,  04,  on  addition  of  names  of  parties  to  writ- 
ten instrument  as  material  alteration. 

Distinguished  in  Briggs  v.  Downing,  48  Iowa,  550,  upholding  maker's  lia- 
bility where  signatures  were  added  at  maker's  request;  Micklewait  v.  Noel,  69 
Iowa,  344,  28  N.  W.  630,  holding  surety  liable  though  maker  procured  other 
signers  than  ^hose  agreed  upon  where  plaintiff  is  not  shown  to  have  knowledge 
of  agreement. 

Denied  in  Barnes  v.  Van  Keuren,  31  Neb.  165,  47  N.  W.  848,  holding  addition 
of  surety's  name  to  note  after  delivery,  without  maker's  knowledge,  insufficient 
to  discharge  maker. 
Liability  of  party  signing  note  after  delivery. 

Cited  in  First  Nat  Bank  v.  Cecil,  23  Or.  58,  31  Pac.  61,  holding  party  for 
consideraticm  signing  joint  and  several  note  after  its  signature  and  delivery 
became  maker. 
Hnsband  as  agent  of  wife. 

Cited  in  reference  note  in  4  A.  S.  R.  563,  on  husband  as  agent  of  wife. 

26  AM.  REP.  168,  liAUB  v.  PAINS,  46  IOWA,  550. 
llaterial  alteration  of  written  instrument. 
Cited  in  reference  notes  in  20  A.  R.  360,  on  effect  of  alteration  of  date  of 
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negotiable  iiiBtrtiment;  4  A.  S.  R.  25,  on  what  constitutes  and  effect  of  material 
alteration  of  written  instrument. 

Cited  in  notes  in  80  A.  S.  R.  80,  on  erasure  of  descriptio  personse  as  material 
alteration  of  written  instrument;  4  L.R.A.  197,  on  materiality  of  alterations  of 
negotiable  instruments;  35  L.R.A.  465,  on  alteration  of  note  as  affecting  bona 
fide  holders. 

26  AM.  RBP.  164»  FAIiLON  ▼.  OHIDBSTER,  46  IOWA,  588. 
ReTOcatlon  of  wills. 

Cited  in  note  in  46  A.  R.  342,  on  manner  and  proof  of  revocation  of  wilL 

—  By  marriage. 

Cited  in  Re  Teopper,  12  N.  M.  372,  67  L.R.A.  315,  78  Pac.  53,  holding  mar- 
riage of  testator  to  revoke  antenuptial  wilL 

—  By  birth  of  issae. 

Cited  in  Ware  v.  Wisner,  50  Fed.  310,  holding  will  revoked  by  birth  of  heir 
after  its  execution  by  Iowa  law;  Milburn  v.  Milbum,  60  Iowa,  411,  14  N.  W. 
204,  holding  that  birth  of  illegitimate  child  recognized  by  father,  after  execu* 
tion  of  will  revokes  it;  Rowe  v.  Rowe,  120  Iowa,  17,  04  N.  W.  258,  holding  will 
revoked  by  birth  of  heir  after  its  execution. 

Cited  in  reference  note  in  28  A.  S.  R.  779,  on  birth  of  child  as  revocation 
of  will. 

Cited  in  notes  in  15  A.  D.  661;  80  A.  D.  518;  28  A.  a  R.  360,— on  marriage 
and  birth  of  issue  as  revocation  of  will. 

Rights  of  anbom  child  unprovided  for  by  will. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Wasserman,  22  Fed.  872,  holding  that 
where  testator  devises  property  to  wife  who  is  enceinte  making  no  mention  of 
unborn  child,  child  takes  share  due  had  father  died  intestate. 

Cited  in  reference  note  in  57  A.  S.  R.  162,  on  disherison  of  unborn  child. 
Rights  of  purchaser  from  devisee  or  person  taking  under  void  decree. 

Cited  in  Hoback  v.  Miller,  44  W.  Va.  635,  20  S.  E.  1014,  holding  purchaser 
from  purchaser  imder  decree  void  for  want  of  jurisdiction  not  bona  fide  pur- 
chaser. 

Cited  in  reference  note  in  32  A.  R.  605,  on  rights  of  purchaser  from  devisee 
in  forged  will. 

Distinguished  in  Reeves  v.  Hager,  101  Tenn.  712,  50  S.  W.  760,  holding  that 
purchaser  from  devisee  obtains  superior  title  lo  infant  heir  who  subsequently 
has  will  set  aside. 

Probate  of  will  as  res  adjndlcata. 

Cited  in  Faught  v.  Faught,  08  Ind.  470,  holding  judgment  quieting  title  upon 
complaint  asserting  title  by  will,  bar  to  subsequent  suit  by  defendant  to  have 
will  set  aside;  Gregg  v.  Myatt,  78  Iowa,  703,  43  N.  W.  760,  holding  personal 
service  necessary  to  render  probate  of  will  res  ad  judicata;  Niemand  v.  See- 
mann,  136  Iowa,  713,  114  N.  W.  48,  denying  equitable  remedy  to  set  aside 
probated  will  where  parties  appeared  and  contested  probate. 

Cited  in  notes  in  21  L.RJ^.  681,  on  nature  of  probate  decree;  21  L.R.A.  684, 
685,  on  facts  established  by  probate  decree;  21  L.R.A.  687,  on  conclusiveness 
of  probate  as  res  judicata  under  state  statute. 

Effect  of  tenant  in  common  purchasing  outstanding  title. 

Cited  in  Moy  v.  Moy,  89  Iowa,  511,  56  N.  W.  668,  holding  tenant  in  common 
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purchmting  land  at  foreelosure  not  entitled  to  elaim  absolute  title  to  exdusion 
of  cotenanU;  Koboliska  v.  Swehla,  107  Iowa,  124,  77  N.  W.  576,  holding 
eotenant  paying  mortgage  debt  at  request  of  other  tenants  entitled  to  contribu- 
tion. 

Cited  in  reference  note  in  1  A.  S.  R.  658,  on  rights  of  eotenant  purchasing 
adverse  title  or  removing  encumbrance. 

Cited  in  note  in  05  A.  D.  708,  on  redemption  by  eotenant;  9  L.R.A.  740,  on 
right  to  reimbursement  by  contribution  between  cotenants. 

—  Tax  title. 

Cited  in  Shell  ▼.  Walker,  54  Iowa,  386,  6  N.  W.  581,  holding  tax  deed  ac- 
quired by  tenant  in  common  void  as  against  cotenants;  Conn  v.  Conn,  58  Iowa, 
747,  13  N.  W.  51,  denying  right  of  purchaser  under  foreclosure  of  mortgage 
made  by  widow  on  homestead  to  acquire  tax  title  adverse  to  cotenants;  Soren- 
son  V.  Davis,  83  Iowa,  405,  49  N.  W.  1004,  holding  that  trustee  of  tenant  in 
common  cannot  acquire  tax  title  adverse  to  cotenants  of  cestui  que;  Phillips 
V.  Wilmarth,  98  Iowa,  32,  66  N.  W.  1053,  denying  right  of  tenant  in  common 
to  extinguish  cotenant's  title  by  purchase  of  tax  title,  unless  eotenant  refuse 
to  contribute;  Richards  v.  Richards,  75  Mich.  408,  42  N.  W.  954,  holding  that 
widow  in  possession  of  deceased's  estate  under  conveyance  from  all  but  one  Iieir 
cannot  acquire  title  adverse  to  heir  by  purchaser  of  tax  title;  Clark  v.  Lind- 
sey,  47  Ohio  St.  437,  9  L.RJ^.  740,  25  N.  E.  422,  holding  purchaser  of  land 
owned  by  tenants  in  common,  in  remainder,  by  one  tenant  at  tax  sale,  to  inure 
to  benefit  of  all;  Alexander  t.  Sully,  50  Iowa,  102,  on  effect  of  tenant  in  com- 
mon purchasing  tax  title. 

Cited  in  reference  notes  in  24  A.  8.  R  255,  on  rights  of  one  eotenant  purchas- 
ing interest  of  another  at  tax  sale;  24  A.  S.  R.  782,  on  right  of  one  eotenant 
as  against  another  to  set  up  title  acquired  at  tax  sale. 

Cited  in  notes  in  75  A.  S.  R.  236;  116  A.  S.  R.  368,— on  right  of  eotenant  to 
acquire  and  enforce  tax  titled;  15  A.  D.  684,  688;  10  L.RJL  102,— on  right  of 
eotenant  to  acquire  tax  title. 

Se  AM.  REP.  169,  ROSS  ▼.  CLINTON,  46  IOWA,  606. 
City's  liability  in  care  of  streeta. 

Cited  in  McMahon  v.  Dubuque,  107  Iowa,  62,  70  A.  8.  R.  143,  77  N.  W.  517, 
holding  city  liable  for  damage  by  fire  caused  by  steam  roller  operated  by  city's 
agent;  Burford  ▼.  Grand  Rapids,  53  Mich.  08,  51  A.  R.  105,  18  N.  W.  571,  deny- 
ing city's  liability  for  injuries  received  by  pedestrians  from  streets  being  used 
for  coasting. 

Cited  in  reference  note  in  28  A.  R.  620,  on  city's  liability  for  damages  to 
abutting  owners  for  granting  use  of  street. 

Cited  in  note  in  79  A.  D.  476,  on  municipal  acts  as  judicial  or  ministerial. 

—  For  damages  in  grading. 

Cited  in  Morris  v.  Council  Bluffs,  67  Iowa,  343,  66  A.  R.  343,  25  N.  W. 
274,  holding  that  landowner  suing  for  damages  to  improvements  caused  by 
changing  street's  grade  must  show  improvements  made  according  to  estab- 
lished grade;  Weis  v.  Madison,  75  Ind.  241,  39  A.  R.  135,  denying  city's  lialnlity 
for  consequential  damage  to  landowner  from  grading  street;  Reilly  t.  Ft 
Dodge,  118  Iowa,  633,  92  N.  W.  887,  denying  recovery  of  damages  caused  by 
grading  street  where  property  owner  subsequent  to  establishment  of  grade  im- 
proves property  without  regard  to  it;  Wilber  v.  Ft.  Dodge,  120  Iowa  555,  95 
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N.  W.  186,  holding  city  liable  for  destroying  drainage  caused  by  grading  street; 
Rice  V.  Flint,  67  Mich.  401,  34  N.  W.  719,  holding  city  liable  for  flowing  plain- 
tiflTs  land  by  raising  grade  of  street;  Walters  v.  Marshalltown,  145  Iowa,  457, 
26  L.RA.(N.S.)  199,  120  N.  W.  1046,  holding  that  to  render  city  liable  for 
overflow  of  surface  water  after  improvement  of  street  it  must  appear  that  vol- 
lune  of  overflow  was  materially  and  imduly  increased. 

Cited  in  reference  notes  in  26  A.  R.  182,  on  municipality's  liability  for  in- 
jury to  adjacent  property  by  changing  grade  of  street;  32  A.  R.  274,  on  mu- 
nicipal  liability  for  casting  surface  water  on  private  lands  by  raising  grade 
of  street. 

Cited  in  note  in  30  A.  S.  R.  392,  on  municipal  liability  for  interference  with 
surface  waters  by  grading  streets. 
Duty  as  to  surface  water  and  snow. 

Cited  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Chapman,  39  Ark.  463,  43  A.  R.  280, 
holding  that  railroad  has  no  right  to  obstruct  surface  water  by  right  of  way 
thereby  flooding  lands  of  upper  proprietors. 
—  Of  mnnldpal  corporation. 

Cited  in  Thornton  v.  Fugate,  21  Ind.  App.  637,  62  N.  E.  763,  holding  munic- 
ipality liable  for  collecting  surface  water  and  pouring  it  upon  another's  land; 
Ferris  v.  Board  of  Education,  122  Mich.  316,  81  N.  W.  98,  holding  board  of 
education  liable  for  damages  caused  by  snow  falling  on  plaintiff's  land  from 
school  roof. 

Cited  in  notes  in  36  A.  R.  643,  on  municipal  liability  for  flowing  private 
lands;  21  L.R.A.  603,  on  effect  of  negligent  or  ill^^al  action  in  obstructing 
natural  flow  of  surface  water  in  making  improvements;  65  L.R.A.  272,  on  lia- 
bility of  municipality  for  consequential  injuries  from  negligence  with  respect 
to  surface  water. 

26  AM.  REP.  174,  STATE  t.  HARDIN,  46  IOWA,  628. 
Degree  of  proof  of  allbl  required. 

Cited  in  Wisdom  v.  People,  11  Colo.  170,  17  Pac.  519,  holding  instruction 
that  to  establish  alibi  evidence  must  cover  whole  time  so  as  to  render  it  im- 
possible that  defendant  committed  act,  misleading;  State  v.  Henry,  48  Iowa, 
403,  holding  to  establish  alibi  jury  need  not  be  fully  satisfied  of  its  truth; 
State  V.  McGarry,  111  Iowa,  709,  83  N.  W.  718,  holding  instruction  erroneous 
which  forbade  jury  to  consider  proof  of  alibi  with  other  evidence  as  defence, 
if  accused  failed  to  establish  it  by  preponderance  of  evidence;  Trujillo  v.  Ter- 
ritory, 7  N.  M.  43,  32  Pac.  354,  holding  accused  setting  up  alibi  must  prove  de- 
fence to  satisfaction  of  jury;  State  v.  Thornton,  10  S.  D.  349,  41  L.RA.  630, 
73  N.  W.  196,  holding  that  accused  need  not  prove  alibi  by  preponderance  of 
evidence;  State  v.  Howell,  100  Mo.  628,  14  S.  W.  4;  State  v.  Taylor,  118  Mo. 
163,  24  S.  W.  449,  holding  accused  entitled  to  acquittal  if  there  is  reasonablj 
doubt  as  to  his  being  at  place  of  crime  at  time  of  commission:  State  v.  North- 
rup,  48  Iowa,  683,  30  A.  R.  408;  State  v.  Red,  53  Iowa,  69,  4  N.  W.  831;  State 
V.  Kline,  64  Iowa,  383,  6  N.  W.  184;  State  v.  Hamilton,  67  Iowa,  596,  13  N. 
W.  6, — holding  accused  setting  up  alibi  must  prove  defence  by  preponderance 
of  evidence. 

Cited  in  reference  notes  in  48  A.  R.  688,  on  proving  alibi;  31  A.  S.  R.  893, 
on  sufBciency  of  evidence  to  establish  alibi;  27  A.  S.  R.  683,  on  presumption  from 
failure  to  prove  alibi. 
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Cited  in  notes  in  96  A.  D.  760,  on  degree  <^  eridenee  ntommrj  to  eetablish 
alibi;  41  L.RJL  531,  on  proof  of  alibi  hj  defendant  by  prepondermnoe  of  evi- 
dence. 
Impeachment  of  wltneM. 

Cited  in  State  y.  Haupt,  126  Iowa,  152,  101  N.  W.  739,  upholding  admissi- 
bility of  evidence  of  general  moral  character  of  prosecutrix  when  witness  for 
sUte. 

Cited  in  reference  note  in  47  A.  8.  R.  35,  on  right  to  impeadi  eodefendant 
testifying  in  criminal  case. 

Cited  in  note  in  82  A.  8.  R.  26,  on  evidence  admissible  as  bearing  on  credibil- 
ity or  bias  of  witness. 

16  AM.  RBP.  179,  RUSH  ▼.  RUSH,  46  IOWA,  648. 
Setting  aside  decree  etc.,  for  frmnd. 

Cited  in  reference  note  in  50  A.  S.  R.  424,  on  relief  from  fraud  procured  by 
fraud  or  perjury. 

Cited  in  note  in  54  A.  8.  R.  237,  on  effect  of  fraud  in  management  of  action 
on   right  to  equitable  relief  against  judgment^  decree,   or   other  judicial  de- 
termination. 
—  Decree  of  divorce. 

Cited  in  Klaes  v.  Klaes,  103  Iowa,  689,  72  N.  W.  777,  holding  attorney  tak- 
ing mortgage  on  land  awarded  as  alimony,  not  bona  fide  mortgage,  when  decree 
was  set  aside  for  fraud;  Lawrence  v.  Nelson,  113  Iowa,  277,  57  L.R.A.  583,  85 
N.  W.  84;  Caswell  v.  Caswell,  120  HI.  377,  11  N.  E.  342,-^pholding  right  to 
have  divorce  obtained  by  fraud  set  aside  though  party  has  remarried;  Maher 
V.  Title  Guarantee  k  T.  Co.  95  111.  App.  365  (dissenting  opinion),  on  setting 
aside  divorce  decree  for  fraud  where  rights  of  innocent  parties  intervene. 

Cited  in  reference  notes  in  36  A.  8.  R.  617,  on  vacation  of  decrees  of  divorce: 
40  A.  S.  R.  509,  on  vacation  of  judgments  for  divorce  obtained  by  fraud. 

Cited  in  notes  in  60  A.  8.  R.  658,  on  vacation,  on  motion,  of  decrees  of  di- 
vorce; 61  A.  D.  460,  461,  on  possibility  of,  and  grounds  for  vacating  and  an- 
nulling divorces;   19  L.R.A.  817,  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear. 
Necessity  for  ▼erillctttion. 

Cited  in  Guthrie  v.  Guthrie,  84  Iowa,  372,  61  N.  W.  13,  holding  failure  to 
verify  petition  in  insanity  proceedings  insufficient  to  vitiate  court's  action ;  Car- 
penter V.  Clements,  122  Iowa,  294,  98  N.  W.  129,  holding  court  has  jurisdic- 
tion in  application  for  examination  of  attachment  defendant  though  applica- 
tion is  unverified. 

C^ted  in  reference  note  in  120  A.  8.  R.  710,  on  effect  of  failure  to  swear  to 
complaint  for  divorce. 
Manner  of  objecting  to  nnverllled  pleading. 

Cited  in  Herkimer  v.  Keeler,  109  Iowa,  680,  81  N.  W.  178;  Newbum  v.  Lucas, 
126  Iowa,  85,  101  N.  W.  730, — ^holding  that  advantage  of  unverified  pleading 
can  only  be  taken  by  motion  to  strike. 

S6  AM.  RBP.    18S,  HENDERSHOTT  t.  OTTUMWA,   46   IOWA.   658. 
MnnlclpalltT*s  liability  for  care  of  streets. 
Cited  in  Platter  r.  Seymour,  86  Ind.  323,  denying  city's  liability  for  conse- 
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queutial  damages  caused  by  constructing  drain  in  highway;  Burford  v.  Grand 
Rapids,  53  Mich.  98,  51  A.  R.  105,  18  N.  W.  571,  denying  city's  liability  for  in- 
juries received  by  pedestrian  from  streets  being  used  for  coasting;  O'Donnell 
V.  White,  23  R.  I.  318,  50  Atl.  333,  holding  complaint  alleging  that  city's  serv- 
ants negligently  piled  dirt  in  yard  in  repairing  streets  good  on  demurrer;  Wen- 
del  V.  Spokane  Coimty,  27  Wash.  121,  91  A.  S.  R.  825,  67  Pac  576,  upholding 
county's  liability  for  flooding  lands  in  establishment  of  road  bed. 

Cited  in  reference  note  in  28  A.  R.  620,  on  city's  liability  for  damages  to 
abutting  owners  for  granting  use  of  street. 
—  Grading. 

Cited  in  Bloomington  v.  Wilson,  14  Ind.  App.  476,  43  N.  E.  37,  holding  city 
not  negligent  in  making  plan,  not  liable  for  contractor's  acts  in  making  slope 
for  grade  on  abutting  property;  Talcott  Bros.  v.  Des  Moines,  134  Iowa,  113, 
120  A.  S.  R.  419,  12  L.R.A.(N.S.)  696,  109  N.  W.  311,  denying  city's  Uability 
in  grading  street  for  excavating  street  making  retaining  wall  necessary;  Van- 
derlip  v.  Grand  Rapids,  73  Mich.  522,  16  A.  S.  R.  597,  3  L.R.A.  247,  41  N.  W. 
677,  upholding  equity's  power  to  restrain  grading  of  street  in  manner  bury- 
ing lower  portion  of  house;  Kehrer  v.  Richmond,  81  Va.  745,  denying  city's  lia- 
bility for  consequential  damages  caused  by  grading  street;  Bunker  v.  Hudson, 
122  Wis.  43,  99  N.  W.  448,  upholding  recovery  for  damages  caused  by  filling 
extending  on  adjacent  property  in  grading  street. 

Cited  in  reference  notes  in  26  A.  R.  169;  32  A.  R.  367, — on  municipal  liability 
to  abutter  for  injury  by  change  of  grade  of  street;  42  A.  R.  406,  on  liability  of 
municipal  corporation  for  injury  to  land  by  grading  street. 

Cited  in  notes  in  4  A.  8.  R.  401,  on  compensation  for  consequential  damages 
resulting  from  change  of  street  grade;  5  A.  S.  R.  538,  on  liability  of  city  for 
damages  due  to  change  of  grade  of  street. 
lilabiUty  of  city,  generally. 

Cited  in  notes  in  61  A.  D.  133,  on  municipal  liability  for  negligence;  66  A. 
D.  438,  on  municipal  liability  for  consequential  damages  resulting  from  act 
done  under  authority  of  valid  statute  or  charter;  1  L.R.A.  296,  on  liability  of 
city  for  pollution  of  waters. 

96  AM.  REP.   185,  JUDGB  T.  BRASWEIili,   18  BUSH,  67. 
Powers  of  partners. 

Cited  in  notes  in  28  L.RJ^.  90,  on  powers  of  partners  over  partnership  real 
estate;  28  L.R.A.  92,  on  powers  of  partners  to  purchase  partnership  real  es- 
tate; 17  E.  R.  C.  840,  on  appointment  of  receiver  at  instance  of  part  owner 
of  mine;  19  E.  R.  C.  438,  on  authority  of  partner  to  bind  partnership. 

—  To  execute  commercial  paper. 

Cited  in  Pease  v.  Cole,  63  Conn.  53,  55  A.  R.  53,  22  Atl.  681,  denying  partner's 
liability  on  note  executed  without  h3s  knowledge,  where  partnership  was  in 
theater  business;  Rumsey  v.  Briggs,  63  Hun,  11,  17  N.  Y.  Snpp.  562,  denying 
partner's  liability  on  note  executed  by  other  partner  without  his  knowledge 
where  partnership  was  for  manufacture  and  sale  of  lumber  growing  on  particu- 
lar tract. 

Cited  in  reference  note  in  47  A.  R.  95,  on  power  of  members  of  nontrading 
partnership  to  bind  firm  on  note. 

Cited  in  note  in  48  A.  S.  R.  441,  442,  as  to  when  nontrading  partnership  is 
bound  by  loan  eiTeeted  by  one  member. 
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Distinguished  in  O'Connor  v.  Sherley,  107  Kj.  70,  52  S.  W.  1056,  upholding 
power  of  partner  of  noncommercial  firm  to  execute  negotiable  paper  where  such 
act  was  contemplated  in  agreement 
Wben  real  estate  Is  partnership  property. 

Cited  in  notes  in  27  L.RJ^.  494,  on  sufficiency  oi  facts  and  circumstances  to 
constitute  real  estate  partnership  property;  54  A.  R.  792,  on  partnership  realty. 

26  AM.  R£P.  189,  COM.  ▼.  BACON,  18  BUSH,  810. 
Proper  exercise  of  police  power. 

Cited  in  Louisyille  Qas  Co.  ▼.  Citizens'  Gaslight  Co.  116  U.  S.  683,  29  K  ed. 
510,  6  Sup.  Ct.  Rep.  265,  holding  grant  of  exclusive  right  to  supply  city  with 
gas  and  to  lay  pipes  therefor  in  streets  not  in  conflict  wth  Bill  of  Rights; 
Patterson  v.  Wollmann,  5  N.  D.  608,  33  L.RJ^.  536,  67  N.  W.  1040,  upholding 
legislative  power  to  grant  exclusive  ferry  franchise  for  twenty  years;  Winnipe- 
saukee  Camp-Meeting  Asso.  v.  Gordon,  63  N.  H.  505,  3  Atl.  426,  upholding  in- 
junction to  enforce  clause  in  deed  of  land  in  camp  meeting  grounds  forbidding 
erection  of  stores,  etc;  State  y.  Read,  12  R.  I.  137,  upholding  statute  forbidding 
sale  of  merchandise  within  mile  of  religious  camp  meeting;  State  v.  Frame,  39 
Ohio  St.  399  (dissenting  opinion),  on  legislative  power  to  restrict  liquor  busi- 
ness; SUte  ex  rel.  Clark  ▼.  Haworth,  122  Ind.  462,  7  LJUL  240,  23  N.  E.  946 
(dissenting  opinion),  <m  right  of  state  to  furnish  school  books  to  its  patrons. 

Cited  in  notes  in  42  A.  R.  457,  on  validity  of  statute  regulating  sale  of  mer- 
chandise within  certain  distance  of  assembly  for  public  worship;  1  A.  S.  R. 
650,  on  power  of  state  to  prohibit  sale  of  articles  near  camp  meeting;  78  A. 
S.  R.  269,  on  power  of  legislature  to  regulate  vending  near  camp  meeting;  7 
L.RJL  667,  on  constitutional  guaranty  of  property  rights. 

26  AM.  REP.   198,  COM.  ▼.  GRADY,   18  BUSH,  285. 
Obtaining  money  nnder  false  pretenses,  etc. 

Cited  in  Com.  v.  Beckett,  119  Ky.  817,  115  A.  S.  R.  285,  68  L.RJL.  638,  84 
8.  W.  758,  holding  person  giving  confederate  bill  as  part  of  horse  trade  repre- 
senting it  to  be  Federal  currency  guilty  of  false  pretenses;  Kansas  City  v.  Mor- 
ton, 117  Mo.  446,  23  S.  W.  127,  holding  parties  representing  lightning  rod  bar^ 
gain  thereby  inducing  signing  of  contract  to  pay  $195.00  instead  of  $5.00  not 
guilty  of  false  pretenses;  State  v.  Hubbard,  170  Mo.  346,  70  8.  W.  883,  hold- 
ing person  obtaining  loan  by  falsely  representing  himself  owner  of  cattle  guilty 
of  false  pretenses;  Blimi  v.  State,  20  Tex.  App.  578,  54  A.  R.  530,  holding  party 
giving  credit  on  representation  that  he  owned  store  which  he  had  transferred 
to  wife  not  guilty  of  swindling;  Cowan  v.  State,  41  Tex.  Crim.  Rep.  17,  66 
S.  W.  751,  holding  ordering  goods  under  letterhead  similar  to  another  firm's, 
insufficient  to  constitute  conspiracy  to  swindle;  La  Moyne  v.  State,  53  Tex.  Crim. 
Rep.  221,  111  S.  W.  950,  holding  one  obtaining  credit  upon  false  representations 
that  land  is  unincumbered  is  guilty  of  false  pretenses;  Com.  v.  Ferguson,  135 
Ky.  32,  24  LJLA.(N.S.)  1101,  121  S.  W.  967,  holding  that  minor  who  induces 
one  to  enter  into  contract  with  him  by  misrepresentations  as  to  age,  is  guilty 
of  false  pretenses;  McDowell  v.  Com.  136  Ky.  8,  123  S.  W.  313,  holding  that 
representations  which  are  calculated  to  and  do  deceive  are  false  pretenses. 

Cited  in  notes  in  40  A.  R.  75,  on  indictment  for  obtaining  benefit  by  false 
pretenses  from  person  failing  to  use  ordinary  prudence;  25  A.  S.  R.  382,  on 
necessity  that  false  pretense  be  calculated  to  deceive  prudent  person;  6  L.RJL 
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(N.S.)  Z71,  on  offense  of  obtaining  money  by  false  pretenses  as  affected  by 
absurdity  or  improbability  of  representations,  or  by  the  prosecutor's  failure  to 
investigate  the  same. 

Denied  in  State  v.  Stewart,  9  N.  D.  409,  83  N.  W.  869,  holding  person  ob- 
taining money  by  fraudulently  presenting  false  certificate  as  basis  of  claim  for 
bounty,  guilty  of  false  pretenses. 

26  AM.  RSP.  194,  FARMERS'  A  D.  INS.  CO.  ▼.  CURRT,  18  BUSH,  812. 
Effect  of  misrepresentations  In  application  for  insurance. 

Cited  in  Provident  Sav.  Life  Assur.  Soc.  v.  Whayne,  131  Ky.  84,  93  S.  W. 
1049,  on  material  misrepresentations  in  insurance  application. 

Criticized  in  CarroUton  Furniture  Mfg.  Co.  v.  American  Credit  Indemnity 
Co.  52  C.  C.  A.  671,  115  Fed.  77,  holding  in  absence  of  estoppel,  misrepresenta- 
tion as  to  amount  of  losses  made  in  application  sufficient  to  avoid  policy  in- 
suring against  loss  by  sales  of  goods. 
Validity  of  nonforfeiture  acts  regarding  insurance  policies. 

Cited  in  Continental  F.  Ins.  Co.  v.  Whitaker,  112  Tenn.  161,  105  A.  S.  R. 
916,  64  L.R.A.  451,  79  S.  W.  119,  upholding  statute  providing  for  nonforfeiture 
of  insurance  policy  for  misrepresentation  in  applicaticm  unless  made  with  in- 
tent to  deceive. 
Bffect  of  nonforfeiture  acts  npon  insurance  policies. 

Cited  in  Warren  Deposit  Bank  v.  Fidelity  k  D.  Co.  116  Ky.  38,  74  S.  W. 
1111,  holding  that  statute  providing  for  nonforfeiture  of  insurance  for  mis- 
representations unless  fraudulent  and  material  does  not  affect  materially  false 
representation. 

Overruled  in  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223,  holding  nonforfeiture 
act  exempts  insured  from  forfeiture  of  insurance  for  misrepresentation  not  fraur 
dulent,  nor  material. 

—  Waiver  of  statute. 

Cited  in  Desmazes  v.  Mutual  Ben.  L.  Ins.  Co.  Fed.  Cas.  No.  3,821,  holding 
insured  taking  dividends  after  failure  to  pay  premiums  deemed  to  have  waived 
benefit  of  nonforfeiture  statute;  Caffery  v.  John  Hancock  Mut.  L.  Ins.  Co.  27 
Fed.  35,  upholding  waiver  by  express  agreement,  of  effect  of  statute  providing 
after  payment  of  premium,  policy  should  be  valid  for  stated  time. 

Criticized  in  White  v.  Connecticut  Mut.  L.  Ins.  Co.  4  Dill.  177,  Fed.  Cas. 
No.   17,545,  holding  statute  providing  that  representations   in   application   for 
insurance  shall  not  be  deemed  material  unless  affecting  loss,  not  waived  by  im- 
plication. 
Conditional  ownership  of  land. 

Cited  in  Moseley  v.  Bevins,  91  Ky.  260,  15  S.  W.  527,  on  conditional  owner- 
ship of  land. 

Cited  in  note  in  7  L.R.A.(N.S.)  629,  on  vendor's  lien  as  affecting  ^ole  and 
unconditional  ownership. 

—  Within  condition  in  insurance  policy. 

Cited  in  Lancashire  Ins.  Co.  v.  Monroe,  101  Ky.  12,  39  S.  W.  434,  holding 
mortgage  insufficient  to  vitiate  insurance  under  policy  requiring  insured's 
title  to  be  unconditional;  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  130,  63  A.  S. 
R.  499,  38  Atl.  29,  holding  title  of  purchaser  at  judicial  sale  before  ratification 
not  unconditional  within  meaning  of  forfeiture  clause  in  insurance  policy. 
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ae  AM.  REP.  197,  TOMPPERT  T.  TOMPPERT,  IS  BUSH,  SSC. 
Validity  of  marriage. 

Cited  in  Jordan  v.  Missouri  k  K.  Teleph.  Co.  136  Mo.  App.  192,  116  8.  W. 
432,  holding  marriage  entered  into  by  reason  of  party  fraudulently  concealing 
his  diseased  condition  voidable  only. 

Cited  in  reference  notes  in  26  A.  R.  774,  on  rendering  void  fraudulent  mar- 
riage; 16  A.  S.  R.  572,  on  voidability  of  marriage  procured  by  fraud,  abduction, 
or  terror. 

Cited  in  notes  in  70  A.  S.  R.  371,  on  validity  of  marriage  procured  by  fraud; 
70  A.  S.  R.  371,  on  validity  of  marriage  without  consent  or  obtained  by  force 
or  duress. 
Right  to  have  marriage  annulled. 

Cited  in  Farley  v.  Farley,  94  Ala.  601,  33  A.  8.  R.  141,  10  So.  646,  denying 
husband's  right  to  attack  validity  of  marriage  where  wife  could  have  avoided 
same  for  fraud  but  elected  to  ratify;  Henneger  v.  Lomas,  145  Ind.  287,  32 
L.R.A.  848,  44  N.  £.  462,  upholding  right  of  girl  under  sixteen  who  married 
seducer  to  later  have  marriage  annulled. 

a 6  AM.  REP.  SOI,  DUNCAN  T.  liOUISVIIiliB,   IS  BUSH,  S78. 

Transfer  of  negotiable  Instrument  as  carrying  securities. 

Cited  in  Bradley  v.  Curtis,  79  Ky.  327,  holding  lien  to  pass  as  incident  to 
assignment  of  notes. 

Cited  in  reference  notes  in  55  A.  8.  R.  184,  on  effect  of  assignment  of  nego- 
tiable instrument  secured  by  lien;  43  A.  D.  153;  62  A.  S.  R.  763;  45  A.  S.  R. 
760,— on  rights  of  assignees  of  negotiable  instruments  secured  by  lien  or  mort- 
gage; 14  A.  D.  514,  as  to  when  assignment  of  mortgage  is  subject  to  equities; 
84  A.  D.  404,  on  right  of  bona  fide  purchaser  of  note  to  enforce  mortgage  givra 
for  its  security;  18  E.  R.  C.  257,  on  right  of  mortgagee  to  assign  mortgage  debt 
and  securities  without  mortgagor's  concurrence. 
Negotiability  of  instruments. 

Cited  in  reference  note  in  33  A.  8.  R.  825,  as  to  whether  collateral  security 
affects  negotiability  of  note. 

Cited  in  notes  in  125  A.  8.  R.  200,  on  effect  of  provision  for  payment  on 
or  before  a  certain  date  on  negotiability  of  instrument;  4  £.  R.  C.  194,  on  nego- 
tiability of  bill  of  exchange  or  promissory  note. 

26  AM.  REP.  S05,  liOUISTIIiliB  St  N.  R.  CO.  t.  COM.  IS  BUSH,  888. 
Criminal  liability  for  failure  to  signal  for  crossing. 

Cited  in  Louisville,  C.  &  L.  R.  Co.  v.  Com.  80  Ky.  143,  44  A.  R.  468,  uphold- 
ing railroad's  criminal  liability  for  nuisance  for  running  train  over  crossing 
without  giving  warning. 

Civil  liability  for  negligence  in  operation  of  train  or  car. 

Cited  in  Western  R.  Co.  v.  Sistrunk,  85  Ala.  352,  5  So.  79,  holding  negligence 
as  to  speed  of  train  about  curve  governed  by  common  law  in  absence  of  stat- 
ute; Davis  V.  New  York,  N.  H.  &  H.  R.  Co.  159  Mass.  532,  34  N.  E.  1070,  up- 
holding section  hand's  recovery  for  being  injured  by  train  because  of  foreman's 
failure  to  warn. 

Cited  in  reference  note  in  90  A.  D.  62,  on  liability  of  railroad  company,  in 
absence  of  contract  relation,  to  person  lawfully  on  its  premises. 

Cited  in  note  in  53  A.  R.  700,  on  railroad's  liability  for  injury  by  low  bridge. 
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«— At  crossing. 

Cited  in  Florida,  C.  &  P.  R.  Co.  ▼.  Foxworth,  41  Fla.  1,  79  A.  S.  R.  149,  25 
So.  338,  holding  railroad  negligent  for  backing  train,  without  signals,  over  vil- 
lage crossing;  Louisville,  C.  &  L.  R.  Co.  v.  Goetz,  79  Ky.  442,  42  A.  R.  227, 
holding  pedestrian  and  railroad  each  bound  to  use  due  care  in  crossing  public 
crossing;  Hall  v.  Ogden  City  Street  R.  Co.  13  Utah,  248,  57  A.  S.  R.  726,  44 
Pac.  1046,  holding  nonsuit  improper  where  plaintifiTs  view  being  obstructed, 
he  failed  to  see  car  approaching  alley  without  signal,  and  was  injured;  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679,  holding 
railroad  negligent  for  failure  to  furnish  flagmen  or  gates  at  dangerous  crossing 
in  city  though  statute  did  not  require  it;  Chicago  &  N.  W.  R.  Co.  v.  Netolicky, 
14  C.  C.  A.  615,  32  U.  8.  App.  168,  67  Fed.  665,  holding  railroad  not  necessar- 
ily free  from  negligence  after  giving  statutory  signals  where  view  at  crossing 
is  obstructed;  ancinnati  N.  0.  &  T.  P.  R  Co.  v.  Com.  126  Ky.  712,  17  LJlJk. 
(N.S.)  561,  104  S.  W.  771,  holding  railroad  company  liable  for  injuries  sustained 
where  rapid  running  of  train  over  crossings  rendered  unavailable  signals  given 
of  train's  approach;  Cherry  v.  Louisiana  &  A.  R.  Co.  121  La.  471,  126  A.  S.  R. 
323,  17  LJRA.(N.S.)  607,  46  So.  596,  holding  railroad  company  bound  to  use 
extra  precautions  in  approaching  railway  crossing,  where  it  has  obstructed  view; 
Dougherty  v.  Chicago,  M,  &  St.  P.  R.  Co.  20  S.  D.  46,  104  N.  W.  672,  holding 
railroad  company  liable  for  injury  due  to  failure  of  special,  going  45  miles  an 
hour,  to  give  crossing  signaL 
Baty  of  railroad  company  to  give  warning  at  railroad  crossing. 

Cited  in  reference  notes  in  1  A.  S.  R.  395;  37  A.  R.  434, — on  duty  of  railroad  to 
give  warning  at  crossings;  49  A.  8.  R.  607,  on  duty  of  railroad  to  maintain 
flagman  at  crossing. 

Cited  in  note  in  9  LJRJl  158,  on  railroad  company's  duty  to  warn  travelers 
on  approach  to  highway  crossings. 

16  AM.  RSP.  211,  BANK  OF  OW£NSBORO  T.  WBSTBRN  BANK,  18 

BUSH,  526. 
Principal's  liability  for  agent's  acts. 

Cited  in  Wood  v.  Williams,  142  111.  269,  34  A.  8.  R.  79,  31  N.  E.  681,  holding 
principal  loaning  money  through  agent  not  chargeable  with  agent's  fraud  in 
absence  of  knowledge,  or  negligence  in  failure  to  learn  same. 
—  Bffect  of  ratification. 

Cited  in  Valley  Bank  v.  Brown,  9  Ariz.  311,  83  Pac.  362,  upholding  bank's 
liability  for  loan  upon  insufficient  security  though  depositor  accepted  interest 
on  representation  of  good  security;  Thompson  v.  Laboringman's .  Mercantile  & 
Mfg.  Co.  60  W.  Va.  242,  6  L.R.A.(N.S.)  311,  55  S.  E.  908,  denying  company's 
liability  on  note  given  by  agent  who  failed  to  inform  company  of  all  facts 
though  company  ratified  act;  Oxford  Lake  Line  v.  First  Nat.  Bank,  40  Fla. 
349,  24  So.  480,  holding  that  principal  does  not  ratify  agent's  failure  to  hold 
bill  of  lading  as  instructed  by  accepting  proceeds  of  sight-draft  in  ignorance 
of  nonacceptance  of  time  draft. 

Cited  in  reference  note  in  28  A.  R.  151,  on  effect  of  ratification  of  agent's 
unauthorized  acts. 

26  AM.  REP.  222,  NEWCOMB  v.  NEWCOMB,  13  BUSH,  S44. 
Riglit  to  divorce  from  insane  husband. 

Cited  in  Andrews  v.  Andrews,  120  Ky.  718,  87  S.  W.  1080,  holding  right  to 
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divorce  not  barred  by  guilty  party's  subeequent  insanity  and  her  confinement  in 
asylum. 

Cited  in  notes  in  34  LuR.A.  161,  on  insanity  as  ground  for  diyorce;  84  LR.A, 
166,  on  defense  of  insanity  in  action  for  divorce. 
Conclusiveness  of  judgments. 

Cited  in  Derr  v.  Wilson,  84  Ky.  14,  denying  right  of  homestead  purchaser  to 
question  judgment  limiting  homesteader's  right  to  life  estate  after  homesteaders 
death;  Stevenson  v.  Floumoy,  89  Ky.  561,  13  S.  W.  210,  holding  that  in  suit 
on  judgment  defendant  cannot  contradict  record  by  showing  nonservice;  Coopei 
V.  Com.  106  Ky.  909,  90  A.  S.  R.  275,  45  LJtA.  216,  59  S.  W.  624  (dissenting 
opinion),  on  conclusiveness  of  judgments;  Segal  v.  Reisert,  128  Ky.  117,  107 
S.  W.  747,  holding  that  wife  who  joins  husband  for  purpose  of  procurring  ju- 
dicial sale  of  husband's  property  is  bound  by  judgment  confirming  sale;  Weber 
V.  Grand  Lodge,  F.  &  A.  M.  95  C.  C.  A.  20,  169  Fed.  522,  holding  judgment  im 
forcible  detainer  suit  not  bar  to  ejectment,  where  question  of  title  was  not  in- 
volved; State  ex  rel.  Ui^pel  v.  District  Ct.  38  Mont.  166,  —  L.R.A.(N.S.)  — , 
129  A.  S.  R.  636,  99  Pac.  291,  holding  that  divorce  decree  secured  without  per- 
sonal service  on  defendant  insane  person,  may  be  vacated  for  want  of  jurisdic- 
tion; Core  V.  Smith,  23  Okla.  909,  102  Pac  14,  on  collateral  attack  on  judg- 
ment obtained  on  constructive  service. 

Cited  in  reference  notes  in  31  A.  R.  67,  on  validity  of  divorce  granted  at  suit 
of  insane  wife  by  fraud  of  husband;  38  A.  R.  625,  on  right  to  collaterally  im- 
peach domestic  judgment  for  want  oi  service. 

Cited  in  notes  in  125  A.  S.  R.  247,  on  collateral  attack  on  decree  for  divorce 
after  death  of  one  party;  19  LJt.A.  816,  on  validity  of  decree  of  divorce  obtained 
on  publication  or  service  out  of  state  where  defendant  did  not  appear;  57  L.RJL 
598,  on  right  of  surviving  party  to  attack  validity  of  divorce  decree  by  new  suit 
after  death  of  other  party;  39  LJLA.  780,  on  collateral  attack  on  judgments 
against  insane  persons;  1  L.RJl.(N.S.)  742,  on  foreign  judgment  as  settling 
validity  of  judgment  in  third  state. 
—  Where  record  Is  silent  on  jnrlsdlctlonal  facts. 

Cited  in  Eltonhead  v.  Allen,  55  C.  C.  A.  671,  119  Fed.  126,  upholding  decree 
for  sale  of  land  imder  attachment  though  affidavit  not  required  to  be  recorded, 
does  not  appear  on  record;  Hart  v.  Grigsby,  14  Bush,  543,  denying  right  to  at- 
tack judgment  collaterally  by  showing  that  record  fails  to  show  petitioners  to 
have  been  residents  of  coimty;  Meddis  v.  Dellinger,  112  Ky.  500,  66  S.  W.  185, 
upholdiing  judgment  where  warning  order  appears  to  have  been  made,  though 
not  found  among  papers;  International  Delevopment  Co.  v.  Howard,  113  Ky. 
450,  68  S.  W.  459,  holding  that  in  suit  to  vacate  judgment  jurisdiction  of  which 
was  based  on  warning  order,  affidavit  therein,  will  be  presumed;  Hadley  v. 
Bemero,  103  Mo.  App.  549,  78  S.  W.  64,  upholding  record  of  court  of  general 
jurisdiction,  though  no  jurisdictional  facts  appear;  Farmers'  Union  Ditch  Co. 
V.  Rio  Grande  Canal  Co.  37  Colo.  512,  86  Pac.  1042;  Quarl  v.  Abbett,  102  ind. 
233,  52  A.  R.  662,  1  N.  £.  476,— holding  that  in  collateral  attack  on  judgment, 
where  record  fails  to  show  notice,  notice  is  presumed. 
Sufficiency  of  warning  order. 

Cited  in  Carr  v.  Carr,  92  Ky.  552,  36  A.  S.  R.  614,  18  S.  W.  453,  upholding 
warning  order,  though  name  of  defendant's  post  office  is  not  given;  Northern 
Bank  v.  Himt,  93  Ky.  67,  19  S.  W.  3,  upholding  warning  order,  though  entered 
by  clerk  at  court's  direction. 
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Rl^ht  to  luBtitate  proceeding  by  next  friend. 

Cited  in  reference  note  in  82  A.  D.  201,  on  right  of  court  to  entertain  a  divorce 
action  at  suit  of  third  person. 

Cited  in  notes  in  64  LJIA.  522,  on  right  of  insane  person  to  institute  proceed- 
ings by  next  friend  before  inquisition  of  lunacy;  64  L.R.A.  530,  on  right  of 
insane  person  to  institute  proceedings  in  equity  by  next  friend. 

26  AM.  REP.  242,  COM.  ▼.  HAWES,  18  BUSH,  697. 
Of  what  offenses  extradited  person  may  be  convicted. 

Cited  in  Ex  parte  Hibbs,  26  Fed.  421,  upholding  conviction  of  person  extradited 
for  forgery  though  several  forgery  indictments  are  found  against  him;  Ex  parte 
Cady,  26  N.  B.  452,  on  construction  of  treaty  of  1842. 

Cited  in  notes  in  10  A.  S.  R.  208,  on  right  to  try  extradited  person  for  other 
offense;  41  L.  ed.  U.  S.  1047,  on  international  and  interstate  extradition. 

—  Nonextradltable  offense. 

Cited  in  Ex  parte  Foss,  102  Cal.  347,  41  A.  S.  R.  182,  25  KRJk.  593,  36  Pac 
669,  upholding  conviction  of  person  surrendered  by  foreign  nation  for  non- 
extraditable  offense,  as  matter  of  comity;  Blandford  v.  State,  10  Tex.  App.  627, 
denying  right  to  try  extradited  prisoner  for  embezzlement  of  private  funds 
where  prisoner  could  not  be  extradited  for  such  offense ;  Re  Miller,  15  W.  N.  C. 
551;  Re  Miller,  23  Fed.  32, — holding  that  extradited  prisoner  may  be  held  on 
prior  conviction  and  sentence  for  nonextradltable  crime;  Ker  v.  People,  110  111. 
627,  51  A.  R.  706,  holding  that  extradited  person  can  only  be  tried  for  crime 
named  in  treaty. 

—  Offense  other  tban  that  charged  In  extradition  papers. 

Cited  in  United  States  v.  Rauscher,  119  U.  S.  407,  30  L.  ed.  425,  7  Sup.  Ct. 
Rep.  234;  People  ex  rel.  Young  v.  Stout,  81  Hun,  336,  30  N.  Y.  Supp.  898;  State 
V.  Vanderpool,  39  Ohio  St.  273,  48  A.  R.  431;  United  States  v.  Watts,  8  Sawy. 
370,  14  Fed.  130, — ^holding  extradited  fugitive  from  foreign  nation  not  answerable 
for  offense  other  than  that  for  which  he  was  surrendered;  State  v.  Hall,  40  Kan. 
338,  10  A.  S.  R.  200,  19  Pac.  918;  Re  Cannon,  47  Mich.  481,  11  N.  W.  280,— hold- 
ing person  extradited  from  another  state  not  answerable  for  offense  not  charged 
in  extradition  papers;  Hackney  v.  Welsh,  107  Ind.  253,  57  A.  R.  101,  8  N.  E. 
141;  Knox  v.  State  164  Ind.  226,  108  A.  S.  R.  201,  73  N.  E.  255,  3  A.  &  E. 
Ann.  Caa.  639;  Com.  v.  Wright,  168  Mass.  149,  35  A.  S.  R.  476,  19  L.R.A.  206, 
33  N.  E.  82, — holding  fugitive  surrendered  by  another  state  answerable  for 
offense  other  than  that  charged  in  requisition  papers  without  giving  opportunity 
to  return;  Palmer  v.  Rowan,  21  Neb.  452,  59  A.  R.  844,  32  N.  W.  210,  on  priv- 
ilege of  extradited  person  from  process  for  offense  not  charged  in  extradition 
papers. 

Distinguished  in  Re  Collins,  161  Cal.  340,  90  Pac  827,  holding  person  ex- 
tradited from  Canada  answerable,  without  return,  for  crime  committed  pending 
trial  of  extradited  crime;  State  ex  rel.  Brown  v.  Stewart,  60  Wis.  587,  50  A.  R. 
388,  19  N.  W.  429,  holding  person  extradited  from  one  state  to  another  after 
discharge  from  extradited  crime,  answerable  for  other  crimes;  United  States  v. 
Johnson,  Fed.  Cas.  No.  15,487,  denying  right  of  Federal  courts  to  release  on 
habeas  corpus,  person  held  for  trial  in  state  court,  on  ground  of  his  being  held 
for  different  crime  than  that  for  which  he  was  extradited. 
Right  to  refuse  to  extradite. 

Cited  in  Ex  parte  McCabe,  12  L.R.A.  .589,  46  Fed.  3C3,  holding  under  treaty 
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providing  that  neither  nation  is  bound  to  extradite  its  own  citizens,  United  States 
is  not  bound  to  deliver  to  Mexico,  American,  charged  with  murder  in  Mexico. 

Cited  in  note  in  26  LJlJk.  594,  on  effect  upon  prisoner's  rights  of  necessity 
of  amendment  of  charge  upon  which  he  was  extradited. 

16  AM.  REP.  254,  BliAKIiET  t.  JOHNSON,  IS  BUSH,  197. 
Alteration  of  written  instruments. 

Cited  in  Hall  v.  Smith,  14  Bush,  604,  holding  surety  signing  bond  exonerated 
from  liability  where  other  sureties  are  secured  instead  of  those  whose  names 
appear  on  bond;  Warren  v.  Fant,  79  Ky.  1,  holding  words  added  to  margin  of 
obligation  without  surety's  consent  sufficient  to  release  them;  Bracken  County 
V.  Daum,  80  Ky.  388,  on  alteration  of  written  instruments. 

Cited  in  reference  notes  in  29  A.  R.  369,  on  effect  of  alteration  of  date  of  ne- 
gotiable instrument;  1  A.  S.  R.  211,  on  what  is  material  alteration  of  a  written 
instrument;  14  A.  S.  R.  377,  on  liability  to  bona  fide  holder  of  instrument  left 
in  such  condition  as  to  be  easily  altered  without  detection. 

Cited  in  notes  in  4  A.  S.  R.  26,  on  maker's  liability  on  negotiable  instrument 
altered  because  his  negligence  facilitated  alteration;  86  A.  S.  R.  107,  on  alter- 
ations by  co-obligor;  86  A.  S.  R.  104,  on  effect  of  alteration  of  written  instru- 
ment by  stranger;  86  A.  S.  R.  120,  on  effect  upon  rights  of  parties  of  altera- 
tion of  instrument  facilitated  by  negligence  of  maker;  8  LJtJL  726^  on  change 
of  interest  clause  of  note  as  material  alteration. 

—  By  filling  blanks,  generally. 

Cited  in  Statton  v.  Stone,  15  Colo.  App.  237,  61  Pao.  481,  upholding  liability  on 
note  delivered  with  blanks  for  rate  of  interest  though  same  are  subsequently 
filled  by  another;  Cason  v.  Grant  County  Deposit  Bank,  97  Ky.  487,  53  A.  S.  R. 
418,  81  S.  W.  40,  holding  that  delivery  of  note  to  payee  with  blank  for  place 
of  payment  gives  payee  implied  authority  to  fill  same;  Simmons  v.  Atkinson  & 
L.  Co.  69  Miss.  862,  23  L.R.A.  599,  12  So.  263,  holding  payee's  adding  of  words 
"or  bearer/'  in  blank  in  note  after  delivery  sufficient  to  avoid  note. 

Cited  in  reference  note  in  29  A.  R.  723,  on  liability  of  maker  of  note  care- 
lessly left  blank  and  filled  in  by  other. 

Cited  in  notes  in  10  A.  D.  272,  on  filling  in  written  instruments;  35  L.R.A 
469,  on  filling  spaces  in  note  as  affecting  bona  fide  holders. 

—  Raising  amount  by  Inserting  words  in  blank  spaces. 

Cited  in  Bank  of  Commerce  v.  Haldeman,  109  Ky.  222,  58  S.  W.  587,  hold- 
ing reply  denying  answer  alleging  material  alteration  of  note,  insufficient  to 
raise  question  of  negligence  in  leaving  blanks,  making  alteration  possible; 
Hackett  v.  First  Nat.  Bank,  114  Ky.  193,  70  S.  W.  664,  holding  surety  signing 
note  in  which  space  is  left  after  amount,  liable  to  bona  fide  holder,  though  maker 
adds  figures,  raising  amount. 
Right  of  equity  judge  to  decide  issue  of  fact. 

Cited  in  Reese  v.  Youtsey,  113  Ky.  839,  69  S.  W.  708,  upholding  chancellor's 
decree  in  action  to  cancel  deed  for  fraud,  though  he  refused  to  call  jury  to  try 
issue. 

26  AM.  REP.  160,  POLLOCK  r.  LOUISVILLR,  18  BUSH,  221. 
City's    liability   for   negligence   of   its   officers    and    servants. 

Cited  in  McAuliffe  v.  Victor,  16  Colo.  App.  337,  62  Pac.  231,  denying  city's 
liability  for  injuries  to  prisoner  caused  by  jails  burning  due  to  officer's  ne^- 
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gence;  Taylor  ▼,  Owensboro,  98  Ky.  271,  56  A.  S.  R.  361,  32  S.  W.  948,  deny- 
ing city's  liability  for  its  officer's  acts  in  maintaining  order;  Dudley  v.  Flemings- 
burg,  115  Ky.  5,  10^  A.  S.  R.  253,  60  L.R.A.  575,  72  S.  W.  327,  1  A.  &  E.  Ann. 
Cas.  958,  denying  city's  liability  for  injuries  received  from  coasting  sled  in  street 
which  officers  permitted;  Twyman  v.  Frankfort,  117  Ky.  518,  64  LJLA.  572,  78 
S.  W.  446,  4  A.  &  E.  Ann.  Cas.  622,  denying  city's  liability  for  negligence  of 
its  officers  in  caring  for  sick  in  pest  house;  Edgerly  ▼.  Concord,  59  N.  H.  78, 
denying  city's  liability  for  injury  caused  by  negligence  of  fireman;  Caspary  v. 
Portland,  19  Or.  496,  20  A.  S.  R.  842,  24  Pac.  1036,  denying  city's  liability  for 
its  officer's  acts  in  taking  property  of  citizen;  Davis  v.  Knoxville,  90  Tenn.  599, 
18  S.  W.  254,  denying  city's  liability  for  negligence  of  officers  in  not  properly 
guarding  prisoner  from  attack  of  fellow  prisoner;  Bates  v.  Houston,  14  Tex. 
Civ.  App.  287,  37  S.  W.  S83,  denying  city's  liability  for  its  health  officers  wrong- 
fully quaranting  person  supposed  to  have  small-pox;  Culver  v.  Streator,  130 
111.  238,  6  LJLA.  270,  22  N.  E.  810;  Jolly  v.  HawesviUe,  89  Ky.  279,  12  S.  W. 
313, — denying  city's  liability  for  injuries  resulting  from  negligence  of  police 
officers;  Schwalk  v.  Louisville,  135  Ky.  570,  25  L.R.A.(N.S.)  88,  122  S.  W.  860, 
holding  mimicipal  corporation  not  liable  for  acts  of  persons  employed  in  City 
Hall;  Park  Comrs.  v.  Prinz,  127  Ky.  460,  105  S.  W.  948,  holding  municipal  cor- 
poration not  responsible  for  negligence  of  employee  of  police  or  fire  depart- 
ments. 

Cited  in  reference  notes  in  29  A.  R.  626,  on  liability  of  municipality  for  wrong- 
ful act  of  police  officer;  13  A.  S.  R.  686,  on  liability  of  municipal  corporation  for 
torts  of  its  police  officers  and  other  agents. 

Cited  in  notes  in  35  A.  R.  782,  on  municipal  liability  for  misfeasance  of  offi- 
cers; 15  LJLA.  783,  on  liability  of  municipal  corporation  for  acts  of  policemen; 
44  LJLA.  796-799,  801,  on  municipal  liability  for  false  imprisonment  and  un- 
lawful arrest;  12  L.R.A.(N.S.)  639,  on  mimicipal  liability  for  torts  of  police 
officers. 

City's  duty  to  abate  private  nalsance. 

Cited  in  Georgetown  v.  Com.  115  Ky.  382,  61  L.R.A.  673,  73  S.  W.  1011,  1  A. 
A.  E.  Ann.  Cas.  961,  denying  city's  liability  for  failure  to  abate  nuisance  on 
private  property  to  which  it  does  not  contribute. 
Right  of  mayor  to  remove  police  officer. 

Cited  in  reference  note  in  32  A.  R.  640,  on  right  of  mayor  to  remove  police 
officer. 
Representation  of  city  by  its  officers. 

Cited  in  Paducah  v.  Calhoun,  78  Ky.  323,  on  representation  of  city  by  city 
attorney. 

Se  AM.  REP.  268,  GRICEXWOOD  t.  liOUISVILLE,  18  BUSH,  226. 
City's  liability  for  negligence  of  officers  and  servants. 

Cited  in  Jolly  v.  HawesviUe,  89  Ky.  279,  12  S.  W.  313,  denying  city's 
liability  for  injuries  resulting  from  negligence  of  police  officer;  Dudley  v. 
Flemingsburg,  116  Ky.  5,  103  A.  S.  R.  253,  60  L.R.A.  675,  72  S.  W.  327, 
1  A.  &  E.  Ann.  Cas.  958,  denying  city's  liability  for  injuries  received  from 
collision  with  coasting  sled  in  city  street;  Long  v.  Birmingham,  161  Ala.  427, 
49  So.  881,  18  A.  &  E.  Ann.  Cas.  507,  denying  city's  liability  for  injuries  to 
firemen  due  to  negligence  of  its  officers;  Rousseau  v.  Levis,  14  Quebec  L.  R. 
376,   on  liability  of  municipality   for   torts  of  constable  or   police   agent. 

Cited  in  reference  note  in   100  A.  D.  359,  on  liability  of  city  for  acts  of 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  ABCEBICAK  BXPOSia  «00 

iU  officers  or  ageots  within  the  scope  of  the  powers  of  the  oorponition  and 
of  their  employment. 

Cited  in  notes  in  32  A.  R.  618,  on  municipal  liability  for  acts  of  officen 
and  servants;  1  L.RJL  845,  on  municipality's  liability  for  misfeasance  or 
neglect  of  its  officers;  70  A.  D.  611,  on  municipality's  liability  with  respect 
to  its  public  governmental  powers;  1  L.RJL(N.S.)  666,  on  distinction  be- 
tween private  and  public  functions  of  municipalities. 
—  Firemen. 

Cited  in  Davis  v.  Lebanon,  108  Ky.  688,  67  S.  W.  471,  holding  city  not  liable 
for  injury  to  stock  of  goods  resulting  from  negligence  of  fir«nen  in  extinguish- 
ing fire;  Terrell  v.  Louisville  Water  Co.  127  Ky.  77,  106  S.  W.  100;  Edgerly 
V.  Concord,  59  N.  H.  78, — denying  city's  liability  for  injury  caused  by  negli- 
gence of  firemen;  Workman  v.  New  York,  170  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct  Rep.  212  (dissenting  opinion),  on  city's  liability  for  negligence  of 
fire  department;  Park  Comrs.  v.  Prinz,  127  Ky.  460,  105  S.  W.  948,  holding 
city  not  liable  for  negligence  of  persons  in  charge  of  police  or  fire  departments. 

Cited  in  reference  notes  in  57  A.  R.  788,  on  municipal  liability  for  acts 
of  fire  department;  47  A.  R.  434;  33  A.  S.  R.  904,— on  municipality's  lia- 
bility for  negligent  acts  of  fire  department. 

Cited  in  notes  in  15  L.RJL  781;   45  L.  ed.  U.  S.  315,— on  municipal  lia- 
bility for  acts  of  firemen. 
Representation  of  city  by  Its  olllcera. 

Cited  in  Paducah  v.  Calhoun,  78  Ky.  323,  on  representation  of  city  by 
city  attorn^. 

26  AM.  RBP.  267,  BBLCHBR  t.  WEAVER,  46  TEX.  293. 
Sofflciency  of  acknowledgments. 

Cited  in  Gorton  v.  Hudson-Kimberly  Pub.  Co.  8  Okla.  631,  58  Pac.  946, 
upholding  acknowledgment  reading  "And  each  for  themselves  acknowledge  the 
execution  thereof  to  be— free  and  voluntary  act"  etc;  Gray  v.  Kauffman,  82 
Tex.  65,  17  S.  W.  513,  upholding  certificate  of  acknowledgment  to  effect  'that 
he  executed  the  same  J.  C.  for  Coskey  till  the  uses,"  etc.,  said  "J.  C.  for 
Coskey"  being  surplusage;  Hughes  v.  Wright,  100  Tex.  511,  123  A.  S.  R. 
827,  11  L.R.A.(N.S.)  643,  101  S.  W.  789,  upholding  sufficiency  of  certificate 
of  acknowledgment  by  two  jointly,  though  by  mistake,  word  "each"  is  omit- 
ted; Rork  V.  Shields,  16  Tex.  Civ.  App.  640,  42  S.  W.  1032,  denying  suffi- 
ciency of  certificate  of  acknowledgment  to  effect  that  grantors  acknowledged 
that — executed  deed;  Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  379,  95  A.  S. 
R.  856,  71  Pac.  873,  holding  that  certificate  of  acknowledgment  must  be  sub- 
stantially in  form  of  statute;  Stinnett  v.  House,  1  Posey  Unrep.  Cas.  (Tex.) 
484,  on  sufficiency  of  deed's  acknowledgment. 

Cited  in  notes  in  41  A.  D.  178,  on  necessity  of  stating  fact  of  acknowledg- 
ment; 108  A.  S.  R.  532,  on  general  rule  as  to  requirements  of  certificates  of 
acknowledgment;  108  A.  S.  R.  573,  on  sufficiency  of  expressions  in  certifi- 
cate of  acknowledgment  to  show  fact  of  acknowledging  party  not  wishing 
to  retract  execution  of  instrument. 
—  Of  married  women. 

Cited  in  Northwestern  k  P.  H.  Bank  v.  Ranch,  5  Idaho,  752,  51  Pac  764, 
holding  married  woman's  acknowledgment  sufficient  if  form  is  substantially 
in  form  of  statute;   McDannell  v.  Horrell,  1  Posey  Unrep.  Cas.    (Tex.)    621, 
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upholding  married  woman's  acknowledgment  which  stated  that  she  was  ex- 
amined "separate"  instead  of  "privily;"  Clark  v.  Groce,  10  Tex.  Civ.  App. 
453,  41  S.  W.  668,  holding  in  married  woman's  certificate  of  acknowledgment 
word  "apart"  sufficient  for  phrase  "privily  and  apart"  as  used  in  statute; 
Estes  ▼.  Turner,  30  Tex.  Civ.  App.  365,  70  S.  W.  1007,  holding  married  woman's 
certificate  of  acknowledgment  to  effect  that  she  signed  instrument  for  all 
purposes  therein  contained  insufficient  for  failure  to  declare  that  she  did 
not  retract;  Tiemann  v.  Cobb,  35  Tex.  Civ.  App.  289,  80  S.  W.  250,  holding 
married  woman's  certificate  of  acknowledgment  to  effect  that  apart  from  hus- 
band, after  full  explanation  she  acknowledged  deed  to  be  her  own  act,  to  be 
insufficient;  Masterson  v.  Harris,  37  Tex.  Civ.  App.  145,  83  S.  W.  428,  hold- 
ing declaration  in  married  woman's  certificate  of  acknowledgment  that  she 
consented  to  instruments  being  recorded  equivalent  to  statement  that  she  did 
not  wish  to  retract  it;  Solyer  v.  Romanet,  62  Tex.  662,  upholding  sufficiency 
of  married  woman's  certificate  of  acknowledgment  which  states  that  "she 
had  willingly  signed,  sealed,  and  delivered"  same;  Mullins  v.  Weaver,  67  Tex. 
6,  holding  it  immaterial  that  married  woman's  acknowledgment  failed  to 
state  that  she  "sealed  and  delivered"  deed;  Coombes  v.  Thomas,  67  Tex.  321, 
•  holding  that  married  woman's  acknowledgment  shows  her  privy  examination 
wlien  it  states  that  she  was  examined  separate  and  apart  from  her  husband; 
Wilson  v.  Simpson,  80  Tex.  279,  18  S.  W.  40,  holding  acknowledgment  by 
nuirried  woman  to  effect  that  "she  acknowledged  it  to  be  her  own  free  act  and 
deed"  to  be  sufficient;  Durst  v.  Daugherty,  81  Tex.  650,  17  8.  W.  388,  up- 
holding privy  acknowledgment  of  deed  though  "with"  instead  of  "without" 
18  erroneously  used  in  certificate;  Thompson  v.  Johnson,  84  Tex.  648,  19 
8.  W.  784,  holding  married  woman's  certificate  of  acknowledgment  sufficient 
which  shows  that  she  willingly  signed  it,  and  wished  not  to  retract  it;  Thomp- 
son V.  Johnson,  92  Tex.  358,  61  S.  W.  23,  upholding  sufficiency  of  married 
woman's  certificate  of  acknowledgment  to  effect  that  she  freely  executed  in- 
strument; Blair  v.  Sayre,  29  W.  Va.  604,  2  8.  E.  97,  holding  married  woman's 
certificate  of  acknowledgment  to  effect  "that  she  had  willingly  executed  the 
same  and  does  not  wish  to  retract  it,"  insufficient  compliance  with  statute; 
Huleman  v.  Pritchett,  66  Tex.  482;  Norton  v.  Davis,  83  Tex,  32,  18  S.  W. 
480, — ^holding  privy  acknowledgment  of  wife  defective  which  fails  to  show 
that  officer  fully  explained  contents  of  instrument;  McKellar  v.  Peck,  2  Posey 
Unrep.  Cas.  (Tex.)  192,  on  sufficiency  of  married  woman's  acknowledgments 
of  deeds. 

Cited  in  notes  in  41  A.  D.  182,  on  necessity  that  acknowledgment  of  married 
woman  show  that  her  act  was  voluntary  and  without  compulsion;  41  A.  D. 
183,  on  necessity  of  certificate  of  acknowledgment  by  married  woman  contain- 
ing statement  that  she  does  not  wish  to  retract  her  deed. 

SQfnciency  of  appeal  bond. 

Cited  in  Kerr  v.  Murrell,  1  Tex.  App.  Cir.  Cas.  (White  &  W.)  508,  uphold- 
ing appeal  bond  reading  "or  satisfy  the  judgment  or  decree  that  may —  rend- 
ered.'* 

26  AM.  REP.  272,  TEXAS  A  P.  R.  CO.  v.  MURPHY,  40  TEX.  S56. 
Nef^llgence  as  question  for  court  or  jnry. 

Cited  in  Texas  &  P.  R.  Co.  v.  Kane,  2  Tex.  App.  Civ.  Cas.    (Willson)    24, 
holding  charge  erroneous   which   states  that  evidence   shows   notice   of  defect 
Am.  Rep.  Vol.  XVI.— 61. 
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to  be  master's,  rendering  him  negligent,  such  fsct  being  for  jurj;  Houston 
ft  G.  N.  R.  Co.  y.  Parker,  60  Tex.  330,  holding  in  absence  of  settled  rule 
of  law  defining  acts  which  constitute  negligence,  it  is  question  for  jury; 
Rowland  v.  Murphy,  66  Tex.  634,  1  S.  W.  658,  holding  negligence,  as  well 
as  acts  to  which  it  attaches,  is  question  for  jury;  Campbell  y.  Trimble,  75 
Tex.  270,  12  S.  W.  863,  holding  it  erroneous  to  charge  that  defendant  was 
negligent  in  leading  kicking  horse  near  colt;  Galyeston,  H.  &  S.  A.  R.  Ca  y. 
Briggs,  4  Tex.  Ciy.  App.  515,  23  S.  W.  503;  Bennett  y.  Missouri,  K.  &  T.  R. 
Co.  11  Tex.  Ciy.  App.  423,  32  S.  W.  834, — ^holding  charge  erroneous  which 
assumes  certain  facts,  if  proyed,  to  be  negligence,  in  absence  of  law  declaring 
same  to  be  negligence;  Texas  ft  P.  R.  Co.  y.  Best,  66  Tex.  116,  18  S.  W.  224, 
on  proof  of  negligence;  Eames  y.  Texas  ft  N.  0.  R.  Co.  63  Tex.  660,  on 
negligence  as  question  for  jury. 

Cited  in  reference   note  in   2  A.   S.  R.   646,  on   negligence   as  question  of 
fact  for  jury. 

Cited  in  note  in   16  L.RJL   333,   on  exceptions  to  rule  as  to   function  of 
oourt  and  jury  in  negligence  cases. 
—  Of  carrier. 

Cited  in  Dargan  y.  Pullman  Palace  Car  Co.  2  Tex.  App.  Ciy.  Cas.  (Will- 
son)  607,  holding  charge  erroneous  which  states  to  jury  that  failure  to  keep 
awake  to  watch  baggage  is  negligence  on  part  of  Pullman  company;  Gulf, 
C.  ft  8.  F.  R.  Co.  y.  Wagley,  16  Tex.  Ciy.  App.  308,  40  S.  W.  538,  holding 
railroad's  failure  to  light  station  and  running  of  trains  at  unlawful  speed  to 
be  questions  for  jury;  Houston  ft  T.  C.  R.  Co.  y.  Bryant,  31  Tex.  Ciy.  App. 
483,  72  S.  W.  885,  holding  railroad's  failure  to  furnish  sufficient  seats  for 
passengers  not  negligence  per  se. 
*Of  railroad  company,  generally. 

Cited  in  San  Antonio  ft  A.  P.  R.  Co.  y.  Long,  4  Tex.  Ciy.  App.  497,  23 
S.  W.  409,  holding  charge  erroneous  which  assumed  railroad's  failure  to  re- 
moye  weeds  from  road  bed  to  be  negligence;  Houston  ft  G.  N.  R.  Co.  y.  Ran- 
dall, 60  Tex.  264,  holding  railroad's  alleged  negligence  in  construction  of  its 
road  bed  to  be  question  for  jury;  Houston  ft  T.  C.  R.  Co.  y.  Richards,  59 
Tex.  373,  holding  charge  that  absence  of  head  light  from  engine  is  gross  negli- 
gence to  be  erroneous;  St.  Louis,  A.  ft  T.  R.  Co.  y.  Finley,  79  Tex.  85,  15 
S.  W.  266,  holding  negligence  in  failing  to  furnish  lights  at  station  for  jury; 
Johnson  y.  Baltimore  ft  O.  R.  Co.  25  W.  Va.  570,  holding  railroad's  negligence 
in  killing  plaintiff's  two  horses,  to  be  for  jury;  Townley  y.  Chicago,  M.  ft 
St.  P.  R.  Co.  63  Wis.  626,  11  N.  W.  55,  holding  railroad's  negligence  in  fail- 
ing to  keep  lookout  in  place  when  people  are  likely  to  be  on  trade  to  be  for 
jury;  Thompson  y.  Galyeston,  H.  ft  S.  A.  R.  Co.  48  Tex.  Ciy.  App.  284,  106 
S.  W.  910,  holding  negligence  of  railroad  company  in  inspection  of  trade 
question  for  jury;  Louisiana  ft  T.  Limiber  Co.  y.  Brown,  50  Tex.  Ciy.  App. 
482,  109  S.  W.  960,  holding  negligence  in  running  locomotiye  onto  sidiDjr, 
without  warning  question  for  jury,  where  known  that  persons  are  liable  to 
be  on  track;  Galyeston,  H.  ft  N.  R.  Co.  y.  Cochran,  49  Tex.  Ciy.  App.  591, 
109  S.  W.  261,  on  negligence  in  backing  locomotiye  without  giying  notice 
or  warning  as  question  for  jury. 
*  At  railway  crossliig. 

Cited  in  Texas  ft  P.  R.  Co.  y.  Howard,  2  Posey  Unrep.  Cas.    (Tex.)   429, 
holding  railroad's  failure  to  comply  with  statutory  requirement  to  ring  beQ 
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at  crosfing,  negligence  per  se;  Texas  ft  P.  R.  Co.  v.  Cockrell,  2  Tex.  App. 
Civ.  Caa.  (Willson)  629,  holding  running  of  train  in  excess  of  four  miles  an 
hour  in  corporation,  in  violation  of  ordinance,  negligence  per  se;  Missouri 
P.  R.  Co.  V.  Lee,  70  Tex.  496,  7  S.  W.  867,  holding  alleged  negligence  causing 
death  at  railroad  croissing,  for  jury,  though  road  had  been  once  abandoned; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Greenlee,  70  Tex.  553,  8  S.  W.  129,  holding  negli- 
gence in  running  at  great  speed  at  crossing  for  jury;  Texas  &  P.  R.  Co.  v. 
Hill,  71  Tex.  451,  9  S.  W.  351,  holding  negligence  in  maintenance  of  cross- 
ing for  jury;  Dillingham  v.  Parker,  80  Tex.  572,  16  S.  W.  336,  holding  it 
erroneous  to  charge  that  railroad  was  liable  for  failure  to  use  due  care  in 
keeping  track  at  crossing  free  from  cars  obstructing  view;  Garteiser  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  2  Tex.  Civ.  App.  230,  21  S.  W.  631,  holding  it  er- 
roneous for  court  to  charge  that  if  whistle  was  blown  at  crossing,  failure 
to  ring  bell  was  not  negligence. 

—  Of   master. 

Cited  in  Bering  Mfg.  Co.  v.  Femelant,  36  Tex.  Civ.  App.  36,  79  8.  W,  869, 
holding  employer's  negligence  as  to  minor  servant's  injuries  received  while 
cleaning  buzz-saw  for  jury;  Houston  &  G.  N.  R.  Co.  v.  Miller,  51  Tex.  270, 
holding  it  error  to  charge  that  turning  on  steam  causing  servant  to  be  jerked 
from  train  was  negligence;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Delahunty,  53 
Tex.  206,  holding  negligence  in  that  master  failed  to  furnish  proper  imple- 
ments for  servant  to  be  question  for  jury. 

—  Contributory  negligence,  generally. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Connell,  27  Tex.  Civ.  App.  533, 
66  S.  W.  246,  holding  servant's  violation  of  company's  rule  to  obey  signal 
not  negligence  per  se;  Smith  v.  Buffalo  Oil  Co.  41  Tex.  Civ.  App.  267,  91 
S.  W.  383,  holding  plaintiff's  negligence  in  rearranging  steam  pipe  without 
learning  whether  engine  was  to  be  started,  for  jury;  Chatham  v.  Jones,  69 
Tex.  744,  7  S.  W.  600,  holding  failure  of  contracting  party  to  read  contract 
not  negligence  as  matter  of  law;  Brandon  v.  Gulf  City  Cotton  Press  Mfg. 
Co.  51  Tex.  121,  holding  remoteness  of  damages  to  be  question  of  law  though 
question  of  negligence  in  shipping  wet  cotton  is  for  jury. 

—  Contributory  negligence  at  railroad  crossing. 

Cited  in  Frugia  v.  Texarkana  &  Ft.  S.  R.  Co.  36  Tex.  Civ.  App.  648,  82 
S.  W.  814,  holding  negligence  in  crossing  railroad  track  without  stopping 
to  look  and  listen  to  be  for  jury;  Texas  &  P.  R.  Co.  v.  Wright,  62  Tex.  615, 
holding  that  acts  of  plaintiff  in  approaching  crossing  alleged  to  be  negligent 
are  questions  for  jury;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Pendry,  87  Tex.  553,  47 
A.  S.  R.  125,  29  S.  W.  1038,  holding  charge  erroneous  which  states  that 
servant  is  negligent  for  failure  to  keep  lookout  for  cars  approaching  cross- 
ing; International  &  G.  N.  R.  Co.  v.  Edwards,  100  Tex.  22,  93  S.  W.  106, 
holding  plaintiff  negligent  as  matter  of  law  for  crossing  track  without  look- 
ing to  see  head  light  of  approaching  engine. 

—  Of  passenger. 

Cited  in  San  Antonio  &  A.  P.  R.  Co,  v.  Jackson,  38  Tex.  Civ.  App.  201, 
85  S.  W.  446,  holding  question  of  negligence  in  alighting  from  moving  train 
for  jury;  Galveston,  H.  &  S.  A.  R.  Co.  v.  La  Gierse,  51  Tex.  189,  holding 
negligence  in  boarding  moving  train  which  failed  to  wait  five  minutes  for 
jury;    Galveston,   H.  k  S.  A.  R.   Co.   v.   Smith,    59   Tex.   406,   holding   plain- 
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tiff's  negligence  in  stepping  from  moving  train  for  jury;  International  ft 
0.  N.  R.  Co.  T.  Ormond,  04  Tex.  485,  holding  deceased's  negligence  in  going 
from  passenger  car  to  baggage  car  to  get  his  baggage,  where  he  was  injured, 
for  jury;  Missouri,  K.  ft  T.  R.  Co.  v.  Price,  48  Tex.  Civ.  App.  210,  106  S.  W. 
700;  Kansas  ft  G.  S.  L.  R.  Co.  v.  Dorough,  72  Tex.  108,  10  S.  W.  711,— 
holding  it  to  be  for  jury  to  say  whether  passenger  was  negligent  in  boarding 
moving  train;  Bertram  r.  People's  R.  Co.  154  Mo.  639,  52  S.  W.  1119  (dis- 
senting  opinion),  on  negligence  in  boarding  moving  train  as  question  of  fact. 

Cited   in   notes   in   37   A.   R.   386,   on   negligence   in   leaving  cars   while  In 
motion;  21  L.R.A.  357,  on  injuries  to  persons  boarding  a  moving  train. 
Burden  of  alleging  and  proving  contributory  negligence. 

Cited  in  Texas  ft  P.  R.  Co.  v.  Black,  23  Tex.  Civ.  App.  119,  57  S.  W.  330, 
en  burden  of  proving  contributory  negligence;  Texas  ft  P.  R.  Co.  v.  Reagan, 
55  C.  C.  A.  427,  118  Fed.  815;  Brown  v.  Sullivan,  71  Tex.  470,  10  S.  W. 
288;  Murray  v.  Gulf,  C.  ft  S.  F.  R.  Co.  73  Tex.  2,  11  S.  W.  125;  San  Antonio 
A  A.  P.  R.  Co.  v.  Bennett,  76  Tex.  151,  13  8.  W.  319;  Gulf,  C.  ft  8.  F.  R. 
Co.  V.  Shieder,  88  Tex.  152,  28  L.R.A.  538,  30  S.  W.  902;  Missouri  P.  R.  Co.  v. 
Pcay,  7  Tex.  Civ.  App.  400,  26  S.  W.  768;  Dallas  Consol.  Traction  R.  Co. 
v.  Hurley,  10  Tex.  Civ.  App.  246,  31  8.  W.  73;  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Finley,  11  Tex.  Civ.  App.  64,  32  S.  W.  51;  Sheff  v.  Huntington,  16  W.  Va. 
807, — holding  burden  of  proving  contributory  negligence  on  defendant;  Hick- 
man V.  Kansas  City,  M.  ft  B.  R.  Co.  66  Miss.  154,  5  So.  225,  holding  that  com- 
plaint for  negligence  need  not  aver  plaintiff's  freedom  from  contributory 
negligence;  St.  Louis,  A.  ft  T.  R.  Co.  v.  Denney,  5  Tex.  Civ.  App.  359,  24 
8.  W.  317,  holding  that  servant  seeking  recovery  for  injuries  takes  burden 
of  proving  master's  negligence  and  freedom  from  contributory  negligence; 
Douglas  V.  Texas  Mexican  R.  Co.  63  Tex.  564,  holding  complaint  alleging 
defendant's  negligence  and  that  danger  was  not  apparent  to  plaintiff  because 
of  his  position,  sufficient;  Texas  ft  St.  L.  R.  Co.  v.  Orr,  46  Ark.  182;  Houston 
ft  T.  C.  R.  Co.  v.  Cowser,  57  Tex.  293;  Dallas  ft  W.  R.  Co.  v.  Spicker,  61 
Tex.  427,  48  A.  R.  297, — ^holding  burden  of  proving  contributory  negligence 
on  defendant  unless  complaint  shows  plaintiff's  negligence;  Kansas  City,  M. 
ft  O.  R.  Co.  v.  Toung,  50  Tex.  Civ.  App.  610,  111  S.  W.  764,  holding  plain- 
tiff not  required  to  negative  contributory  negligence  unless  facts  pleaded 
raise  that  issue. 

Cited  in  reference  note  in  39  A.  R.  511,  on  burden  of  proof  of  contributory 
negligence. 
Instrnctlon  on  weight  of  evidence. 

Cited  in  Tyler  Ice  Co.  v.  Tyler  Water  Co.  42  Tex.  Civ.  App.  210,  95  8.  W. 
649,  holding  it  to  be  error  to  instruct  that  jury  should  give  such  weight  to 
testimony  of  impeached  witness,  as  they  deemed  it  entitled  to. 
Consolidated  corporation's  liability  for  constituents*  liabilities. 

Cited  in  Proctor  v.  San  Antonio  Street  R.  Co.  26  Tex.  Civ.  App.  148,  62 
8.  W.  938,  holding  successor  to  railroad  company  against  whom  judgment  is 
taken  to  be  proper  party  to  writ  or  error;  Indianola  v.  Indianola  R.  Co.  2 
Posey  Unrep.  Cas.  (Tex.)  337;  Indianola  R.  Co.  v.  Fryer,  56  Tex.  594;  Indian- 
ola R.  Co.  V.  Fryer,  56  Tex.  609;  Gulf,  C.  ft  8.  F.  R.  Co.  v.  Hutchinson,  3 
Tex.  App.  Civ.  Cas.  (Willson)  120, — ^holding  that  in  case  of  voluntary  consolida- 
tion consolidated  company  is  liable  for  liabilities  of  constituents. 
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Cited  in  note  in  23  L.R^.  234,  on  pleading  and  practice  in  enforcement 
against  consolidated  railroad  company  of  debts  of  its  predecessor. 

26  AM.  REP.  27«,  NAVASOTA  v.  PEARCE,  46  TEX.  525. 
City's  liability  for  ofllcer's  acts. 

Cited  in  Keller  v.  Corpus  Christi,  50  Tex.  614,  32  A.  R.  613,  denying  city's 
liability  for  officer's  acts  in  tearing  down  building  to  prevent  spread  of  fire; 
Conway  t.  Beaumont,  61  Tex.  10,  denying  city's  liability  for  acts  of  officers 
in  tearing  down  small  coffee  house  in  street. 

Cited  in  note  in  30  A.  8.  R.  384,  on  duty  of  mimicipal  officers  and  agents 
as  to  public  streets  as  public  and  not  municipal. 

Distinguished  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  335,  35  8.  W. 
341,  'holding  city   liable  for   negligence   in   failure   to   supply   water  whereby 
citizen's  house  is  burned,  such  duty  having  been  assumed  by  city. 
City's  liability  for  care  of  streets. 

Cited  in  Arkadelphia  v.  Windham,  49  Ark.  139,  4  A.  S.  R.  32,  4  S.  W.  460, 
holding  city  not  liable  to  individual  for  neglect  to  repair  streets;  Vail  v. 
Amenia,  4  N.  D.  239,  69  N.  W.  1092,  denying  town's  liability  for  failure  to 
repair  streets;  Houston  City  R.  Co.  v.  Dawson,  2  Posey  Unrep.  Cas.  (Tex.) 
223,  holding  street  railroad  whose  franchise  requires  it  to  care  for  crossing, 
liable  for  defective  culvert  though  city  is  not  liable  for  street's  defects;  Wal- 
lace V.  Dallas,  2  Posey  Unrep.  Cas.  (Tex.)  424,  holding  city  not  liable  for 
officer's  acts  in  negligently  grading  street;  Galveston  v.  Posnainsky,  62  Tex. 
118,  50  A.  R.  517,  holding  city  liable  for  injuries  to  child  falling  into  un- 
guarded ditch  near  sidewalk;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  A.  R.  786, 
holding  city  liable  for  contractor's  negligence  in  failing  to  guard  excavation 
in  street;  Gould  v.  Topeka,  32  Kan.  485,  49  A.  R.  496,  4  Pac.  822;  Ludlow  v. 
Fargo,  3  N.  D.  485,  67  N.  W.  506,— holding  city  liable  for  negligence  in  re- 
pair of  streets. 

Cited  in  reference  notes  in  31  A.  R.  46,  on  duty  of  municipal  corporation 
to  keep  streets  in  repair;  2  A.  8.  R.  169,  on  obligation  of  municipal  corpora- 
tion to  keep  streets  and  highways  in  safe  condition. 

Cited  in  notes  in  10  L.R.A.  734,  on  municipal  duty  to  keep  streets  and 
sidewalks  in  safe  condition,  and  liability  for  failure  to  do  so;  20  L.R.A.(N.S.) 
516,  519,  on  liability  of  municipality  for  defects  or  obstructions  in  streets; 
33  L.  ed.  U.  S.  334,  on  liability  of  municipalities  and  individuals  for  ob- 
structions or  nuisances  in  street  or  want  of  repair  thereof;  12  B.  R.  C.  716, 
on  duty  to  repair  streets  and  bridges. 
liiabillty  of  counties  for  torts. 

Cited  in  note  in  68  A.  D.  294,  on  liability  of  counties  for  torts. 

26  AM.  REP.  280,  HUTCHINS  t.  MASTERSON,  46  TEX..  551. 
What  are  fixtures. 

Cited  in  Keating  Implement  &  Mach.  Co.  v.  Marshall  Electric  Light  ft 
Power  Co.  74  Tex.  605,  12  8.  W.  489,  on  what  constitutes  fixtures;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Dunman,  86  Tex.  176,  19  8.  W.  1073,  on  necessity  that  fix- 
tures be  annexed  to  realty;  McFarlane  v.  Foley,  27  Ind.  App.  484,  87  A.  8.  R. 
264,  60  N.  E.  357,  holding  chandeliers  placed  in  building  to  become  part  of 
house  fixtures;  Canning  v.  Owen,  22  R.  I.  624,  84  A.  S.  R.  858,  48  Atl.  1033, 
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holding  electric  light  fixtures  permanently  affixed  to  realty  to  be  fixturea; 
Shelton  r.  Willis,  23  Tex.  Civ.  App.  647,  58  S.  W.  176,  holding  well  and  casing 
fixtures;  Moody  t.  Aiken,  60  Tex.  66,  holding  banker's  safe  removable  fixture. 

Cited  in  reference  notes  in  27  A.  R.  311,  on  fixtures  between  mortgagor  and 
mortgagee;  36  A.  R.  346,  on  right  to  fixtures  as  betweoi  vendor  and  vendee 
failing  to  comply  with  contract  of  purchase;  60  A.  R.  171,  on  annexation  of 
fixtures. 

Cited  in  notes  in  17  A.  D.  695,  696,  on  what  are  fixtures;  66  L.RJL  68» 
as  to  whether  railroad  pn^rty  is  real  estate  or  personal  property. 

—  Buildings. 

Cited  in  Orient  Ins.  Co.  v.  Perlin-Orendorff  Co.  14  Tex.  Civ.  App.  512,  38 
S.  W.  60,  holding  house  erected  by  tenant  on  leased  property  imder  agree- 
ment for  removal,  not  personalty  within  meaning  of  insurance  policy;  Watson 
V.  Markham,  33  Tex.  Civ.  App.  476,  77  8.  W.  660,  holding  gin  house  with 
seed  and  lint  flues  to  be  part  of  realty;  Forsgard  v.  Ford,  87  Tex.  185,  25 
L.RJL156,  27  8.  W.  67,  holding  house  a  fixture;  Brown  v.  Roland,  92  Tex. 
54,  45  S.  W.  795,  holding  steam  mill  and  gin  erected  on  land  to  be  fixtures; 
Missouri  P.  R.  Co.  v.  Culler,  81  Tex.  382,  13  L.R.A.  642,  17  S.  W.  19,  on 
buildings  erected  on  land  of  another  as  part  of  realty. 

—  Machinery. 

Cited  in  Ottumwa  Iron  Works  v.  Muir,  126  Mo.  App.  582,  105  S.  W.  29, 
holding  that  machinery  furnished  mine  owner  and  not  intended  to  be  im- 
movable does  not  become  realty;  Progress  Press  Brick  ft  Maeh.  Co.  v.  Gratiot 
Brick  ft  Quarry  Co.  151  Mo.  501,  74  A.  S.  R.  557,  62  S.  W.  401,  holding 
machine  placed  in  building  to  be  used  in  manufacture  of  brick  to  be  fixture; 
Deal  V.  Smart,  1  Tex.  App.  Civ.  Cas.  (White  ft  W.)  610,  holding  placing  of 
n^achinery  in  mill  on  tfial  not  to  make  same  fixture;  Willis  v.  Munger  Im- 
proved Cotton  Mach.  Mfg.  Co.  13  Tex.  av.  App.  677,  36  S.  W.  1010,  holding 
gin  stands,  presses,  shafting,  pulleys,  etc.,  not  permanently  attached  to  build- 
ing removable  under  chattel  mortgage;  Jones  v.  Bull,  85  Tex.  136,  19  S.  W. 
1031,  holding  cotton  gin  erected  on  land  purchased  expressly  for  purpose  a 
fixture. 
*  Stationary  engines. 

Cited  in  Gentry  v.  Bowser,  2  Tex.  Civ.  App.  388,  21  8.  W.  569,  holding 
com  mill,  steam  engine  and  press  with  belting,  etc.,  affixed  to  realty,  fixtures; 
Brown  v.  Roland,  11  Tex.  Civ.  App.  648,  33  S.  W.  273,  holding  stationary 
engine  and  boiler  cased  in  by  brick  to  be  fixtures;  Henderson  v.  Ownby,  56 
Tex.  647,  42  A.  R,  691,  denying  right  to  remove  shoe  shop  erected  in  leased 
land  pending  suit  to  try  title;  Harkey  v.  Cain,  69  Tex.  146,  6  8.  W.  637, 
holding  gin  mill  capable  of  removal  without  injury  to  property  placed  on  leased 
land  not  to  be  part  of  realty. 
Charge  unwarranted  by  evidence. 

Cited  in  Houston  ft  T.  C.  R.  Co.  v.  Gilmore,  62  Tex.  391;  Byrnes  v.  Morris, 
33  Tex.  213;  De  Garca  v.  Galvan,  66  Tex.  53,— holding  charge  without  evi- 
dence to  warrant  it  to  be  erroneous. 

16  AM.  RBP.  189,  HUDSON  v.  OUBRO  A  EMIGRATION  OO.  47  TEX. 

56. 
Ferry  rights. 
Cited  in  Montgomery  t.  Multoomah,  11  Or.  844,  S  Pae.  435;   Haekett  t. 
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Wilson,  12  Or.  25,  6  Pac.  652, — ^holding  that  ferry  forms  part  of  public  high- 
way and  only  maintainable  at  public  road  crossing. 

Cited  in  notes  in  59  L.R.A.  624,  on  who  may  exercise  authority  to  estab- 
lish ferry;  69  L.R.A.  531,  on  proprieties  between  ferry  rights;  59  L.R.A.  626, 
on  restrictions  on  exercise  of  authority  to  establish  ferry;  59  L.R.A.  537,  on 
acquisition  by  ferries  of  right  to  use  landings;  59  L.R.A.  542,  on  regulation 
and  supervision  of  ferries;  12  E.  R.  C.  163,  on  nature  and  extent  of  ferry 
rights;  58  L.R.A.  158,  on  rights  of  abutting  owners  on  creation  of  toll-bridge 
franchise;  58  L.R^.  159,  on  place  and  method  of  constructing  toll  bridges. 
•»  Preference  to  riparian  owner. 

Cited  in  Tugwell  v.  Eagle  Pass  Ferry  Co.  74  Tex.  480,  9  S.  W.  120,  holding 
that  preference  to  riparian  owner  in  establishment  of  ferry  does  not  exist 
where  ferry  is  at  road  crossing. 

Cited   in  note  in  59  L.R.A.   529,  on  right  of  riparian   owner  to  establish 
ferry. 
•^EzclnslTeness  of  ferry  franchise. 

Cited  in  Laredo  v.  International  Bridge  &  Tramway  Co.  14  C.  C.  A.  1,  80 
XJ.  S.  App.  110,  66  Fed.  246,  upholding  right  of  city  having  ferry  right  to 
eonvert  same  into  bridge  privilege  for  limited  time;  Victoria  Co.  v.  Victoria 
Bridge  Co.  68  Tex.  62,  4  S.  W.  140,  holding  that  toll  bridge  company  does  not 
obtain  such  exclusive  right  as  will  take  away  county's  right  to  maintain  free 
bridge  three  miles  distant;  Greensboro  Ferry  Co.  v.  New  Geneva  Ferry  Co. 
34  Pa.  Co.  Ct.  33,  on  exclusiveness  of  ferry  franchise. 

Cited  in  reference  notes  in  30  A.  R.  390,  on  exclusive  right  conferred  by 
ferry  franchise;  3  A.  S.  R.  496,  on  grant  of  franchise  to  one  corporation  as 
preventing  like  grant  to  another;  32  A.  S.  R.  554,  on  exclusive  grant  of  fran- 
chise as  preventing  subsequent  grant. 
—  Rerooatlon  of  by  implication. 

Cited  in  Laredo  v.  Martin,  62  Tex.  548,  holding  state  not  deemed  to  have 
divested  city  of  prior  grant  of  ferry  right,  by  mere  implication. 
RiSht  of  ferries  to  take  tolls. 

Cited  in  note  in  37  L.R.A.  712,  on  right  of  ferries  to  take  tolls  without 
franchise. 
Bridges,  etc.,  as  additional  serTitnde  in  streets  and  highways. 

Cited  in  note  in  106  A.  S.  R.  266,  on  bridges,  trestles,  viaducts,  and  em- 
bankments as  additional  servitude  in  streets  and  highways. 

26  AM.  REP.  294,  HAIiE  t.  HALE,  47  TEX.  336. 
Recrimination  as  defense  to  divorce. 

Cited  in  Eikenbury  v.  Eikenbury,  33  Ind.  App.  69,  70  N.  E.  837,  holding 
party  guilty  of  adultery  not  entitled  to  divorce  on  ground  of  abandonment; 
Alexander  v.  Alexander,  140  Ind.  655,  38  N.  E.  865,  holding  that  finding  can- 
not be  for  and  against  both  parties  in  divorce  suit,  each  being  at  fault;  Day 
V.  Day,  71  Kan.  386,  80  Pac.  974,  6  A.  &  E.  Ann.  Cas.  169,  holding  person 
guilty  of  cruelty  not  entitled  to  divorce  for  wife's  adultery;  Jones  v.  Jones, 
60  Tex.  451,  holding  recrimination  no  defense  to  divorce  sought  by  wife  for 
husband's  cruelty  in  falsely  charging  unchastity,  though  his  conduct  made  her 
resentful;  Beck  v.  Beck,  63  Tex.  34,  denying  divorce  to  wife  for  cruelty  whero 
parties  had  frequent  quarrels  and  once  wife  beat  husband. 
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Cited  in  notes  in  84  A.  S.  R.  138;  86  A.  S.  R.  333,— on  right  of  recrim- 
ination OS  defense  in  divorce  proceedings;  86  A.  S.  R.  336,  on  mutuality  of 
fault  as  defense  in  divorce  proceedings. 

16  AM.  REP.  %9S,  TEXAS  BKG.  A  INS.  CO.  ▼.  COHEN,  47  TEX.  406. 
Transfer  between  partners  or  Joint  owners  as  forfeiture  of  insurance. 

Cited  in  Son  Fire  Office  ▼.  Wich,  6  Colo.  App.  103,  39  Pac  587,  holding 
transfer  between  partners  not  breach  of  conditions  in  policy  against  transfers; 
Walton  V.  Agricultural  Ins.  Co.  116  N.  Y.  317,  6  L.RJL  677,  22  N.  E.  44S 
(dissenting  opinion),  on  effect  of  sale  by  one  of  joint  owners  of  insurance 
policy  to  other. 

Cited  in  notes  in  49  A.  R.  25,  on  sale  by  one  partner  to  his  copartners  of 
his  interest  in  partnership  property  as  breach  of  condition  in  insurance  policy 
against  sale;  52  A.  R.  443,  on  transfer  of  one  partner's  interest  to  copartner, 
as  sale,  conveyance,  or  change  of  interest  within  meaning  of  insurance  policy; 
18  L.RJI.  482,  on  partnership  interest  in  property  as  complete  or  full  owner- 
ship for  purposes  of  insurance. 

26  AM.  REP.  S04,  TATIiOR  ▼.  HARRISON,  47  TEX.  454. 
Sufficiency  of  record  of  deed. 

Cited  in  Hudson  t.  Randolph,  13  C.  C.  A.  402,  23  U.  S.  App.  681,  66  Fed.  216, 
holding  that  omission  of  authentication  from  record  of  deed  renders  record  in- 
sufficient; Todd  T.  Union  Dime  Sav.  Inst.  118  N.  Y.  337,  23  N.  E.  299,  holdiing 
record  of  deed  must  represent  that  deed  was  sealed;  Stinnett  v.  House,  1  Posey 
Unrep.  Cas.  (Tex.)  484,  holding  that  record  of  deed  must  show  deed  and  certifi- 
icate  authorizing  such  record;  Uhl  v.  Musquez,  1  Posey  Unrep.  Cas.  (Tex.)  650, 
denying  admissibility  of  certified  oopy  of  record  of  grant  where  registry  of 
original  is  unauthorized. 

Cited  in  reference  note  in  26  A.  R.  784,  on  absence  of  certificate  of  acknowl- 
edgment rendering  recorded  deed  insufficient  as  notice. 

Cited  in  note  in  12  LJLA.  389,  as  to  when  instrument  is  deemed  to  be  recorded 
under  recording  acts. 
IVhat  constitutes  notice. 

Cited  in  Weber  v.  Moss,  3  Tex.  Civ.  App.  13,  21  S.  W.  609,  holding  partially 
destroyed  deed  not  notice  where  certificate  of  acknowledgment  remaining  is 
insufHcient;  Raymond  v.  Flavel,  27  Or.  219,  40  Pac.  168,  holding  fact  that  deed 
contains  no  warranty  insufficient  to  impute  notice  of  latent  equities;  Bums  v. 
Young,  40  N.  S.  199,  holding  constructive  notice  insufficient  to  take  away  prior- 
ity conferred  upon  registered  deed  over  prior  unregistered  deed. 

Cited  in  note  in  28  A.  R.  74,  on  effect  of  actual  notice  of  unrecorded  instrument 
upon  duly  recorded  one. 
*  Record. 

Cited  in  Battenhausen  v.  Bullock,  11  111.  App.  665,  holding  record  of  mortgage 
only  constructive  notice  of  what  appears  on  face  of  record;  Johnson  y.  Hess,  126 
Ind.  298,  9  L.R.A.  471,  25  N.  E.  445,  holding  record  of  judgment  against  Wil- 
liam Mankedick  not  notice  to  innocent  purchaser  of  realty  of  which  H.  W.  Manke- 
dick  is  remote  grantor,  that  judgment  is  against  H.  W.  Mankedick;  Laughlin  v. 
Tips,  8  Tex.  Civ.  App.  649,  28  S.  W.  551,  holding  record  of  deed  described  ss 
"Bedford  Hodge  Tract,  in  Bexor  County,  containing  209  acres,"  insufficient  to 
charge  grantor  in  subsequent  deed  of  "208  acres  of  land  part  of  survey  251, 
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patented  to  B,  assignee  of  H."  etc.  that  both  tracts  were  identical; 
Hart  V.  Patterson,  17  Tex.  Civ.  App.  591,  43  S.  W.  645,  holding  omis- 
sion from  record  of  trust  deed  of  provision  for  change  of  trustee,  insufficient 
to  defeat  executed  deed  by  substituted  trustee;  Neyland  v.  Texas  Yellow 
Pine  Lumber  Co.  26  Tex.  Civ.  App.  417,  64  S.  W.  696,  holding  record  of 
deed  of  "2214  acres  situated  in  T.  county,  Texas,  patented  to  P.  Nolin,"  not  notice 
to  parties  claiming  1077  acres,  located  by  headright  certificate  to  J.  Nolin, 
situated  in  T.  county;  Dean  v.  Gibson,  34  Tex.  Civ.  App.  508,  79  S.  W.  363, 
holding  record  of  deed  not  notice  where  record  failed  to  contain  certificate  of 
acknowledgment;  Saunders  v.  Hartwell,  61  Tex.  679,  holding  record  of  notes 
given  as  purchase  price  of  land  notice  that  conveyance  and  notes  related  to  same 
transaction;  Stiles  v.  Japhet,  84  Tex.  91,  19  S.  W.  450,  holding  record  of  void 
deed  no  notice  to  innocent  purchaser;  White  v.  McGregor,  92  Tex.  556,  71  A.  S.  R. 
875,  50  S.  W.  564,  holding  registration  of  sheriff's  deed  to  property  of  C.  not 
notice  to  subsequent  purchaser  from  one  claiming  title  under  conveyance  by  C.» 
prior  to  sheriff's  sale. 

Cited  in  reference  notes  in  30  A.  R.  250,  on  effect  of  error  in  instrument  re- 
corded upon  notice  conveyed;  3  A.  S.  R.  319,  on  priority  of  recorded  quitclaim 
deed. 
•»  Possession. 

Cited  in  Whitsett  v.  Miller,  1  Posey  Unrep.  Cas.  (Tex.)  203,  holding  posses- 
sion by  one  claiming  equitable  title  to  be  notice  of  such  claim. 
Who  are  innocent  purchasers. 

Cited  in  Oantrell  v.  Dyer,  6  Tex.  Civ.  App.  551,  25  S.  W.  1098,  holding  pur- 
chaser imder  deed  from  assignee  who  pays  value,  to  be  innocent  piirchaser; 
Threadgill  v.  Bickerstaff,  87  Tex.  520,  29  S.  W.  757,  holding  deed  conveying  prop- 
erty instead  of  grantor's  right  thereto,  constitutes  grantee  innocent  purchaser; 
White  V.  Frank,  91  Tex.  66,  40  S.  W.  962;  Saunders  v.  Isbell,  5  Tex.  Civ.  App. 
513,  24  S.  W.  307, — ^holding  purchaser  at  administrator's  sale  who  paid  price 
indicating  purchase  of  property  deemed  innocent  purchaser;  Slayton  v.  Singleton, 
72  Tex.  209,  9  S.  W.  876,  on  purchase  from  heir  as  innocent  holder. 

Cited  in  note  in  21  L.R.A.  33,  on  who  is  a  bona  fide  purchaser  at  execution  or 
judicial  sale. 
*  Purchaser  nnder  ^initclaim  deed. 

Cited  in  Culmell  v.  Borroum,  13  Tex.  Civ.  App.  458,  35  S.  W.  942,  holding 
purchaser  under  quitclaim  deed  not  bona  fide  holder  except  to  extent  of  grantor's 
interest  at  time  of  conveyance;  Moore  v.  Swift,  29  Tex.  Civ.  App.  51,  67  S.  W. 
1065,  upholding  rights  of  innocent  purchaser  under  quit  claim  deed  which  bar- 
gains and  sells  land  to  grantee  who  pays  full  value;  Wynne  v.  Ward,  41  Tex. 
Civ.  App.  232,  91  S.  W.  237,  holding  purchaser  under  quitclaim  deed  disclosing 
that  vendee  purchased,  and  vendor  sold  land  to  be  entitled  to  rights  of  innocent 
purchaser;  Richardson  v.  Levi,  67  Tex.  359,  3  S.  W.  444,  holding  purchaser  of 
absolute  right  to  land  deemed  innocent  purchaser,  though  deed  be  by  quit  claim; 
Cutler  V.  James,  64  Wis.  173,  54  A.  R.  603,  24  N.  W.  874,  holding  that  recorded 
quit  claim  deed  gives  purchaser  in  good  faith  and  for  consideration  title  as  against 
holder  of  prior  unrecorded  warranty  deed;  Renick  v.  Dawson,  55  Tex.  102; 
Lumpkin  v.  Adams,  74  Tex.  96,  11  S.  W.  1070;  Tate  v.  Kramer,  1  Tex.  Civ.  App. 
427,  23  S.  W.  255,— holding  quitclaim  vendee  not  innocent  purchaser. 

Cited  in  reference  note  in  53  A.  R.  749,  on  rights  of  one  claiming  under  quit- 
claim deed. 


Digitized  by 


Google 


26  AM.  KEP.]  NOTES  OX  Al^IERICAN  REPORTS.  810 

Cited  in  note  in  12  A.  8.  R.  237,  on  penonal  claim  under  qnitcUim  deed  as  a 
bona  fide  purchaser. 
ConstracUon  and  effect  of  quitclaim  deed. 

Cited  in  reference  note  in  1  A.  8.  R.  247,  on  title  pasting  by  quitclaim 
deed. 

Cited  in  notes  in  29  L.RJL  37,  on  distinction  between  conyeyanoe  of  land 
and  of  mere  interest  by  quitclaim  deed;  37  L.  ed  U.  8.  355,  on  oonstruetion 
and  effect  of  quitclaim  deeds. 

latent  equities. 

Cited  in  Shepard  v.  Hunsacker,  1  Posey  Unrep.  Cas.   (Tex.)    578;   Fletcher 
T.  Ellison,  1  Posey  Unrep.  Cas.   (Tex.)   661,— holding  that  quitclaim  deed  can- 
not exclude  operation  of  prior  unreoorded  deed. 
What  constitutes  conyeyance  in  fee. 

Cited  in  Lindsay  v.  Freeman,  83  Tex.  259,  18  8.  W.  727,  holding  deed  con- 
veying land  and  land  certificates,  described  and  purporting  to  conyey  in  fee 
simple  not  treated  as  quit  claim  deed. 
Sufficiency  of  conyeyance  by  heirs. 

Cited  in  Holmes  y.  Johns,  56  Tex.  41,  upholding  rights  of  innocent  purchaser 
from  heir  as  against  holder  of  unrecorded  deed  from  ancestor;  Morris  y.  Meek, 
67  Tex.  385,  holding  purchaser  from  surriyiug  wife  without  notiee  who  brings 
into  court  balance  of  purchase  price,  deemed  innooent  purchaser  as  to  prior 
grantee  of  husband;  Lewis  y.  Cole,  60  Tex.  341,  holding  that  title  obtained 
by  inheritance,  when  legal  title,  is  also  apparent  equitable  title  upon  which 
all  persons  may  rely;  Zimpelman  y.  Robb,  53  Tex.  274;  Thorn  y.  Fraier,  60 
Tex.  259,— on  conveyance  of  property  by  heir. 

S6  AM.  REP.  Sll,  TAYLOR  ▼.  SNOW,  47  TEX.  462. 
Validity  of  Judgments. 

Cited  in  Williamson  v.  Wright,  1  Posey  Unrep.  Cas.  (Tex.)  711,  denying 
collateral  attack  on  judgment  erroneous  for  want  of  issues  by  pleadings;  Flem- 
ing V.  Seeligson,  57  Tex.  524,  holding  that  death  or  insanity  of  defendant  after 
appearance  and  service  of  pleadings  renders  judgment  rendered  voidable;  How- 
ard V.  Landsberg,  108  Va.  161,  60  S.  E.  769,  holding  judgments  of  former 
county  courts  cannot  be  collaterally   assailed. 

Cited  in  reference  note  in  38  A.  R.  625,  on  right  to  oollaterally  impeach 
domestic  judgment  for  want  of  service. 
*  Against  deceased  persons. 

Cited  in  Ledbetter  v.  Higbee,  13  Tex.  Civ.  App.  267,  35  8.  W.  801,  denying 
collateral  attack  on  judgment  though  defendant  was  dead  at  institution  of 
suit;  M.  T.  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App.  665,  41  S.  W. 
102,  holding  judgment  rendered  against  defendant  in  suit  who  was  dead  at 
its  institution  subject  to  collateral  attack;  Harrison  v.  McMurray,  71  Tex. 
122,  8  8.  W.  612,  holding  order  dismissing  suit  after  plaintiff's  death  and  be- 
fore heirs  were  made  parties  to  be  voidable;  Pugh  v.  McCue,  86  Va.  475,  10 
8.  £.  715,  denying  right  to  attack  judgment  collaterally  though  one  party  be 
dead;  Powell  v.  Heckermann,  6  Tex.  Civ.  App.  304,  25  8.  W.  166,  on  collat- 
eral  attack  on  judgment  against  deceased  person. 
Cited  in  reference  notes  in  91  A.  D.  348,  on  validity  of  judgment  rendered 
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against  person  dead  at  the  time;  8  A.  S.  R.  289,  on  validity  of  judgment  re- 
covered against  deceased  person. 

Cited  in  notes  in  52  A.  D.  110,  as  to  whether  judgment  against  deceased 
person  is  void  or  merely  voidable;  29  A.  S.  R.  816,  on  right  of  collateral 
attack  on  judgment  for  or  against  deceased  person;  49  L.R.A.  164,  165,  on  effect 
of  judgment  entered  against  parties  dying  before  institution  of  suit;  49  L.R^ 
174,  on  effect  of  judgment  against  person  dying  after  commencement  of  suit. 
Effect  of  execution  sale. 

Cited  in  Laughter  v.  Seela,  69  Tex.  177,  on  protection  of  purchaser  at  exe- 
cution sale. 
•»  Against  deceased  person. 

Cited  in  Fleming  v.  Ball,  25  Tex.  Civ.  App.  209,  60  S.  W.  985,  holding  sale 
of  land  under  execution  issued  after  defendant's  death  to  be  void;  Cain  v. 
Woodward,  74  Tex.  549,  12  S.  W.  319,  holding  execution  sale  against  deceased 
person  who  was  alive  when  judgment  was  rendered  to  be  voidable;  Pierce  v. 
Logan,  2  Posey  Unrep.  Cas.  (Tex.)  354,  on  effect  of  debtor's  death  after  judg- 
ment and  execution  but  before  sale. 

Cited  in  notes  in  61  L.R.A.  367,  on  necessity  of  revivor  on  death  of  sole 
judgment  debtor  before  issuance  of  execution;  61  L.R.A.  373,  on  loss  of  right 
to  issue  execution  on  death  of  sole  judgment  debtor  because  of  attachment  of 
probate-court  jurisdiction;  61  L.R.A.  384,  on  effect  of  death  of  judgment  debt- 
or after  levy  but  before  sale;  61  L.R.A.  393,  on  effect  of  death  of  one  of  the 
parties  after  judgment  upon  remedy  by  execution. 

Limited  in  Hooper  v.  Caruthers,  78  Tex.  432,  15  S.  W.  98,  holding  execu- 
tion sale  against  deceased  person  alive  when  judgment  was  rendered,  open  to 
collateral  attack. 

26  AM.  REP.  S15,  EBORN  v.  ZIMPELMAN,  47  TEX.  508. 
Standard  of  comparison  for  proof  of  handwriting. 

Cited  in  Phillips  v.  State,  6  Tex.  App.  364,  holding  that  signature  offered 
as  standard  of  comparison  cannot  be  proved  genuine  by  testimony  of  witness 
having  general  knowledge  of  handwriting;  Heacock  v.  State,  13  Tex.  App.  97, 
holding  circumstances  pointing  strongly  to  fact  that  defendant  wrote  letter 
insufficient  to  establish  it  as  standard  of  comparison;  Walker  v.  State,  14 
Tex.  App.  609,  holding  person  having  seen  party  write  capable  of  testifying 
as  to  genuineness  of  signature  in  letter  used  as  standard  of  comparison;  Hous- 
ton V.  Blythe,  60  Tex.  606,  holding  photographic  copy,  not  shown  to  be  exact 
reproduction,  though  in  evidence  insufficient  for  standard  of  ccHuparison  of 
writings;  Jester  v.  Steiner,  86  Tex.  415,  25  S.  W.  411,  holding  proof  insuffi- 
cient to  establish  standard  of  comparison  where  party  who  neither  knew  nor 
had  seen  party  write,  testified  that  signature  was  genuine;  Mardes  v.  Meyers, 
8  Tex.  Civ.  App.  542,  28  S.  W.  693;  Moore  v.  Palmer,  14  Wash.  134,  44  Pac 
142, — ^upholding  expert's  right  to  compare  admittedly  genuine  signatures  to 
papers  not  properly  in  evidence  for  another  purpose,  upon  proof  of  handwrit- 
ing; Heard  v.  State,  9  Tex.  App.  1,  on  sufficiency  of  standard  of  comparison  of 
handwriting. 

Cited  in  reference  note  in  37  A.  R.  539,  on  opinion  founded  on  comparison 
of  writings  not  in  evidence  or  proved  to  be  accurate. 

Cited  in  notes  in  62  L.R.A.  858,  on  comparison  of  handwriting;   12  L.RJL 
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461,  662,  on  expert  and  opinion  testimony  as  to  handwriting;   63  LJLA.  431, 
on  opinion  of  genuineness  of  handwriting  as  standard  for  comparison. 
Admlnaibility  of  evidence. 

Cited  in  reference  note  in  36  A.  R.  487»  on  admissibility  as  original  evidence  of 
letterpress  copies  of  private  writings. 

Cited  in  notes  in  49  A.  R.  191,  on  right  to  put  in  evidence  various  prac- 
tical teats  and  experiments;  12  L.R»A.(N.S.)  344,  cm  copies  of  documents  made 
by  mechancal  means  as  originals;   11  K  R.  C.  605,  as  to  whether  there  are 
degrees  of  secondary  evidence. 
•»  Photographs  as  evidence. 

Cited  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Smith,  90  Ala.  25,  24  A.  S.  R.  753, 
8  So.  43,  upholding  admissibility  of  photograph  of  wrecked  train,  shown  to  be 
accurate;  Cunningham  v.  Fair  Haven  &  W.  R.  Co.  72  Conn.  244,  43  Atl.  1047, 
denying  admissibility  of  photograph  of  railroad  without  proof  of  accuracy; 
Howard  v.  Illinois  Trust  k  Sa?.  Bank,  189  IlL  568,  69  N.  £.  1106,  holding 
photograph  of  deed  itself  in  evidence,  admissible,  to  show  erasures  in  writing; 
White  Sewing  Mach.  Co.  v.  Gordon,  124  Ind.  495,  19  A.  S.  R.  109,  24  N.  E. 
1053,  holding  photographs  of  signatures  inadmissible  when  originals  are  ac- 
cessible; First  Nat  Bank  v.  Wisdom,  111  Ky.  135,  63  S.  W.  461,  upholding 
admissibility  of  photographs  of  signatures,  after  being  shown  to  be  accurate; 
Mutual  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  516,  31  S.  W.  1072,  holding 
that  where  photographic  copy  of  record  is  in  evidence,  person  examining  original 
and  photographic  copy  thereof,  may  show  dates  therein  different  from  copy; 
Grooms  v.  State,  40  Tex.  Crim.  Rep.  319,  60  S.  W.  370,  holding  photographic 
copy  of  deed  shown  to  be  accurate,  admissible  when  deed  is  in  adverse 
party's  possession;  Buzard  v.  McAnulty,  77  Tex.  438,  14  S.  W.  138,  holding 
photographic  copy  of  duplicate  of  contract  inadmissible  as  basis  of  com- 
parison. 

Cited  in  reference  notes  in  14  A.  S.  R.  87;  19  A.  S.  R.  112;  24  A.  S.  R. 
756;  25  A.  S.  R.  420;  44  A.  S.  R.  381, — on  photographs  as  evidence. 

Cited  in  notes  in  88  A.  R.  474,  on  admissibility  of  ferrotype  showing  condition 
of  defendant's  back  after  injury;  75  A.  S.  R.  476,  on  photographs  of  docu- 
ments and  handwriting  as  evidence;  35  L.R.A.  811,  on  use  of  photographs  of 
documents  as  evidence;  35  L.R.A.  803,  804,  812,  on  proof  of  correctness  of 
photograph  used  as  evidence;  15  L.R.A. (N.S.)  1162,  on  effect  and  conclusive- 
ness of  photographs  introduced  in  evidence. 
When  statute  of  limitations  begins  to  ran. 

Cited  in  Smith  v.  Smith,  91  Mich.  7,  51  N.  W.  694,  holding  that  where 
logs  are  returnable  on  demand  statute  of  limitations  commences  to  run  six  years 
after  receipt  of  logs;  Bridgens  v.  West^  35  Tex.  Civ.  App.  277,  80  S.  W.  417,  hold- 
ing mere  admission  of  receipt  of  money  due  another  insufficient  to  establish  trust 
which  prevents  running  of  limitation ;  Meyer  v.  Andrews,  70  Tex.  327,  7  S.  W. 
814,  holding  new  promise  to  pay  claim  barred  by  statute,  by  which  promissor 
agrees  to  pay  "if  I  owe  it,"  insufficient  to  relieve  claim  from  operation  of  statute; 
Mississippi  Mills  v.  Meyer,  83  Tex.  433,  18  S.  W.  748,  holding  that  limita- 
tion on  demand  note  begins  to  run  from  date  of  note. 

Cited  in  reference  note  in  84  A.  D.  591,  on  effect  of  fraud  to  prevent  nmning 
of  statute  of  limitations. 
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IHiat  constltntes  harmless  error. 

Cited  in  Jackson  v.  Deslonde,  1  Posey  Unrep.  Cas.  (Tex.)  674,  upholding 
reversal  of  judgment  for  admission  of  improper  evidence  where  it  cannot  be 
known  that  evidence  was  not  injurious;  Word  v.  Marrs,  36  Tex.  CSv.  App.  637, 
83  S.  W.  17,  upholding  reversal  of  judgment  for  erroneous  admission  of  evi« 
dence  not  pleaded,  which  would  mislead  jury;  Griffis  v.  Payne,  92  Tex.  293, 
47  S.  W.  973,  holding  that  to  show  error  in  admission  of  evidence  harmless 
it  must  appear  that  no  prejudicial  effect  resulted  to  complaining  party. 
Widow's  right  to  plead  non  est  factum. 

Cited  in  Solomon  v.  Huey,  1  Posey  Unrep.  Cas.  (Tex.)  265,  upholding  widow's 
right  to  make  affidavit  required  to  plea  of  non  est  factum,  where  administrator 
is  unwilling  to  make  same. 
Measure  of  damages  for  breach  of  land  contract. 

Cited  in  White  ▼.  Affleck,  1  Posey  Unrep.  Cas.  (Tex.)  78,  holding  measure 
of  damages  for  breach  of  contract  to  buy  land  for  plaintiff  to  be  money  paid 
defendant  with  interest. 

16  AM.  REP.  821,  GIDDINGS  v.  ANTONIO,  47  TEX.  548. 
Necessity  that  statute  contain  but  one  subject. 

Cited  in  £x  parte  Mabry,  5  Tex.  App.  93,  upholding  statute  title  of  which 
provides  for  levy  of  dog  tax  with  provision  for  assessment  and  collection  of 
same;  Albrecht  t.  State,  8  Tex.  App.  216,  34  A.  R.  737,  upholding  act  title 
to  which  provides  for  collection  of  tax  for  county  use  and  prohibits  collection 
of  tax  on  same  subject  by  counties;  German  Ins.  Co.  v.  Lucketts,  12  Tex. 
Civ.  App.  139,  34  S.  W.  173,  holding  statute  entitled  act  forbidding  contract  to 
provide  for  suit  within  two  years,  not  violative  of  constitution  providing  that 
title  shall  contain  but  one  subject;  Fahey  v.  State,  27  Tex.  App.  146,  11 
A.  S.  R.  182,  11  S.  W.  108,  upholding  statute  title  of  which  provides  for  levy- 
ing occupation  tax  and  for  issuance  of  license;  Nichols  v.  State,  32  Tex. 
Crim.  Rep.  391,  23  8.  W.  680,  upholding  amendatory  act  extending  protection 
of  rape  law  to  females  mentally  diseased  and  changing  age  of  consent;  Bloom 
V.  Xcnia,  32  Ohio  St.  461,  holding  provision  that  act  shall  contain  but  one 
subject  to  be  directory,  not  mandatory;  Peck  v.  San  Antonio,  51  Tex.  490, 
denying  validity  of  statute  providing  for  incorporation  of  railroad  and  issuance 
of  railroad  aid  bonds;  Stone  v.  Brown,  54  Tex.  330,  upholding  act  entitled 
act  to  create  commission  of  arbitration  and  award,  define  duties  and  make 
appropriation  to  pay  salaries  of  judges  thereof;  Day  Land  A  Cattle  Co.  v. 
State,  68  Tex.  526,  4  S.  W.  865,  upholding  statute  relating  to  unappropriated 
land,  providing  for  appropriation  of  same  for  specific  purposes;  Abington  v. 
Cabeen,  106  111.  200;  Connor  v.  Green  Pond,  W.  &  B.  R.  Co.  23  S.  C.  427,— 
upholding  act  providing  for  incorporation  of  railroad  though  it  also  provides 
for  issuance  of  railroad  aid  bonds. 

Cited  in  reference  note  in  1  A.  S.  R.  581,  on  provision  against  statute  con- 
taining more  than  one  subject,  which  shall  be  expressed  in  title. 

Cited  in  note  in  73  A.  D.  218,  on  necessity  that  statute  relate  to  but  one 
subject,  which  shall  be  expressed  in  its  title. 
Sufficiency  of  expression  of  subject  in  title. 

Cited  in  Preston  v.  Pinley,  72  Fed.  850,  holding  title  of  statute  providing 
for  oeoupation  tax  on  Sunday  Sun,  Kansas  City  Sunday  Sun,  etc.,  sufficiently 
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expresses  subject;  Smith  ▼.  Grayson  County,  18  Tex.  Civ.  App.  163,  44  8.  W. 
921,  holding  act  entitled  act  to  create  more  efficient  road  system  and  further 
defining  powers  of  commissioners  of  courts  sufficient  to  corer  section  authoris- 
ing convict  labor  thereon;  Ex  parte  Herman,  46  Tex.  Crim.  Rep.  343,  77  8.  W. 
225,  holding  acts  entitled,  act  to  prohibit  receiving  or  making  bets  on  hiH-se 
racing  sufficient  to  cover  subdivision,  regarding  "book  making;"  State  v.  Park- 
er, 61  Tex.  265,  upholding  act  entitled  act  to  validate  patents,  though  pro- 
vision is  made  therein  for  relinquishing  rights  to  land;  Adams  r.  San  Angelo 
Waterworks  Co.  86  Tex.  486,  25  S.  W.  606,  holding  that  statute  providing 
in  its  title  for  constructions  of  water  mains  cannot  in  body  thereof  provide 
for  standpipes;  Morrill  v.  Smith  County,  80  Tex.  529,  36  S.  W.  66,  holding 
that  act  entitled  act  to  incorporate  railroad,  cannot  also  confer  power  for  con- 
solidation with  other  roads;  Joliff  t.  State,  63  Tex.  Crim.  Repw  61,  109  8. 
W.  176;  Brown  v.  State,  67  Tex.  Crim.  Rep.  69,  122  S.  W.  665,  to  point  that 
liberal  construction  will  be  given  act  in  determining  whether  it  is  sufficient  ss 
to  subject  and  title;  Ham  t.  State,  4  Tex.  App.  645;  Ex  parte  Fagg,  38  Tex. 
Crim.  Rep.  673,  40  L.RJI.  212,  44  S.  W.  294,— on  sufficiency  of  title  of 
statute. 

Cited  in  note  in  64  A.  S.  R.  104,  on  sufficiency  of  title  of  statutes. 

Distinguished  in  Thomburgh  t.  Tyler,  16  Tex.  Civ.  App.  439,  43  S.  W. 
1064,  holding  that  authority  to  issue  railroad  aid  bonds  may  be  conferred  by 
city  charter  without  mention  thereof  in  title. 

16  AM.  RBP.  SS8,  WILLIS  ▼.  GAT,  48  TEX.  468. 
Right  to  Tender's  lien  as  against  subsequent  grantee. 

Cited  in  Gallaher  v.  Herbert,  117  111.  160,  7  N.  E.  611,  holding  record  of 
deed  reciting  grantee's  obligation  to  pay  grantor  yearly  income,  notice  to 
persons  obtaining  judgments  against  grantee,  of  such  lien;  Robinson  v.  Owens, 
103  Tenn.  91,  62  S.  W.  870,  holding  vendor's  lien  barred  by  subsequent  convey- 
ance without  attempt  to  enforce  it  though  deed  recited  purchase  price  as 
unpaid;  Graves  v.  State,  31  Tex.  Crim.  Rep.  166,  19  S.  W.  895,  holding  in- 
dietment  for  selling  property  without  representing  incumbrance  of  vendor's 
lien  note,  defective  for  failure  to  allege  that  note  was  not  recited  in  deed; 
Robertson  v.  Guerin,  50  Tex.  317,  holding  subsequent  grantee  charged  with 
vendor's  lien  where  deed  recited  existence  of  unpaid  purchase  price;  Grews  v. 
Taylor,  66  Tex.  461,  holding  record  of  deed  reciting  consideration  of  $1500 
paid  and  secured,  notice  that  vendor's  lien  exists. 

Cited  in  reference  note  in  7  A.  S.  R.  95,  on  waiver  of  vendor's  lien. 
Notice  to  subsequent  transferee. 

Cited  in  Franks  v.  Hancock,  1  Posey  Unrep.  Cas.  (Tex.)  654,  denying  ven- 
dee's right  to  complain  because  conveyance  by  metes  and  bounds  failed  to  in- 
close share  apportioned  to  widow  where  he  purchased  of  heir  with  knowledge 
of  partition;  McAfee  v.  Wheelis,  1  Posey  Unrep.  Cas.  (Tex.)  165,  holding  in 
absence  of  facts  on  papers  or  record,  execution  purchaser  not  charged  with 
notice  of  note  given  for  purchase  price  of  land;  Gaston  v.  Dashiell,  55  Tex. 
608,  holding  mortgagee  charged  with  notice  of  frauds  by  executor  where  ex- 
ecutor was  empowered  to  mortgagee  for  heirs  and  he  executed  mortgage  for 
his  own  benefit. 

Cited  in  notes  in  64  A.  D.  202,  on  eonstructive  notiee;  45  A.  R.  188,  as 
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to  when  vendee  has  constructive  notice  of  defect  in  title  of  vendor;  21  £.  R. 
C.  770^  on  purchaser's  constructive  notice  of  adverse  claims  to  realty. 
^From  recitals  in  deed. 

Cited  in  Dean  v.  Hudson,  1  Posey  Unrep.  Cas.  (Tex.)  366,  holding  vendee 
chargeable  with  notice  of  note  recited  in  deed  as  part  payment  of  purchase 
price;  Christian  v.  Hughes,  12  Tex.  Civ.  App.  622,  36  S.  W.  298,  holding 
purchaser  of  land,  prior  deed  of  which,  recited  trust  deed  as  security  for 
purchase  price,  chargeable  with  notice  of  trust  deed;  Renick  v.  Dawson,  55 
Tex.  102,  holding  patentee  of  land  chargeable  with  notice  from  recitals  in 
patent  that  land  was  conveyed  by  bankrupt  to  assignee;  Pugh  v.  Mays,  60 
Tex.  191,  holding  subsequent  vendee  chargeable  with  notice  of  recitals  in 
deed  giving  party  having  superior  title  right  to  re-enter;  Reichart  v.  Neiiser, 
93  Wis.  513,  67  8.  W.  939,  holding  grantee  charged  with  notice  of  mortgage 
excepted  from  covenant  of  warranty. 

Cited  in  note  in  23  A.  D.  49,  50,  on  notice  from  recitals  in  title  papers. 

26  AM.  REP.  SSI,  GEE  ▼.  SCOTT,  48  TEX.  510. 

Right  of  husband  and  wife  to  testify  for  or  against  each  other. 

ated  in  Ex  parte  Beville,  58  Fla.  170,  27  L.R.A.(N.S.)  278,  50  So.  685,  19 
A.  k  E.  Ann.  Cas.  48,  holding  that  by  statute  husband  and  wife  are  made  com- 
petent and  compellable  witnesses  for  or  against  each  other  in  both  civil  and 
criminal  cases;  Wilson  v.  Green,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  41,  hold- 
ing that  in  suit  in  which  husband  is  party,  wife  is  incompetent  to  testify  in  his 
behalf;  Conner  v.  Holland,  2  Posey  Unrep.  —  Cas.  (Tex.)  402,  denying  ad- 
missibility of  wife's  testimony  in  behalf  of  husband;  Kaufman  v.  Alexander, 
2  Posey  Unrep.  Cas.  (Tex.)  532,  denying  husband's  right  to  testify  in  behalf 
of  wife;  De  Garca  v.  Galvan,  55  Tex.  53,  denying  admissibility  of  husband's 
declarations,  in  suit  in  which  wife  is  party  to  defeat  conveyance  made  by 
him  to  his  wife;  Newman  v.  Farquhar,  60  Tex.  640,  denying  admissibility  of 
husband's  declarations  in  absence  of  wife  in  suit  by  wife  where  husband  is 
charged  with  fraud  against  her;  Zom  v.  Tarver,  57  Tex.  388,  on  admissibility 
of  husband's  testimony  as  witness  for  wife. 

Cited  in  reference  notes  in  8  A.  S.  R.  532,  on  incompetency  of  husband  as 
witness  for  wife  in  civil  suit;  9  A.  S.  R.  467;  48  A.  S.  R.  653,— on  competency 
of  husband  and  wife  as  witnesses  for  and  against  each  other. 

Cited  in  note  27  L.R.A.(N.8.)  274,  on  effect  of  statute  removing  disabilities 
between  husband  and  wife  as  witnesses  upon  privilege  as  to  confidential  com- 
munications. 

Distinguished  in  Stebbins  v.  Anthony,  5  O>lo.  348,  holding  husband  competent 
witness  in  divorce  suit;  Cairrell  v.  Higgs,  1  Posey  Unrep.  Cas.  (Tex.)  56, 
holding  that  husband  and  wife  may  testify  for  themselves  in  protection  of 
their  own  interests;  Turnley  v.  Texas  Bkg.  &  Ins.  Co.  54  Tex.  451,  upholding 
admissibility  of  husband's  testimony  in  suit  by  him  to  recover  wife's  separate 
estate. 
—  In  criminal  prosecntions. 

Cited  in  State  v.  Workman,  15  S.  C.  540,  holding  wife  not  competent  wit- 
ness for  husband  charged  with  crime. 

26  AM.  REP.  835.  ROYALL  v.  THOMAS,  28  GRATT,  180. 
Quo  warranto  to  remove  from  office. 
Cited  in  Bland  v.  O.  County  Judge  Case,  33  Gratt.  443,  upholding  quo  war- 
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ranto  to  remove  officer  for  cause;  Shumate  v.  Fauquier  County,  84  Va.  574, 
5  S.  E.  570,  holding  judgment  in  nature  of  quo  warranto  to  remove  from  office 
to  be  conclusive. 

Cited  in  note  in  97  A.  D.  267,  on  right  to  remove  from  public  office. 
Right  to  Jury  trial. 

Cited  in  Southern  R.  Constr.  &  Land  Co.  v.  McKenzie,  85  Ala.  546,  5  So. 
322,  holding  statute  authorizing  creditor's  suit  in  equity  to  contract  creditors 
not  violative  of  constitutional  right  to  trial  by  jury. 
Right  to  hold  office. 

Cited  in  Carroll  t.  Green,  148  Ind.  362,  47  N.  E.  223,  holding  constitution^] 
enactment  disqualifying  one  from  office  for  bribery  to  be  self  executing; 
Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  E.  355,  upholding  statute  providing 
for  election  contest  for  ineligibility  under  constitutional  enactment  providing 
for  disqualification  of  officers. 

26  AM.  REP.  844,  BARKSDAUS  T.  WHTTB,  28  GRATT.  224. 
Subsequent  words  llmltiiig  prior  bequest. 

Cited  in  Stark  v.  Lipscomb,  29  Gratt.  322,  holding  devise  to  niece  with  pro- 
vision that  only  interest  is  to  be  paid  her  till  her  husband's  death  sufficient 
to  vest  fee  in  niece;  Senger  y.  Senger,  81  Va.  687,  holding  under  will  first 
clause  of  which  gives  heirs  property  inunediately  while  second  clause  post- 
pones vesting  of  bequest  heirs  take  immediately  on  testator's  death;  Smith  v. 
Fox,  82  Va.  763,  1  S.  E.  200,  holding  that  under  absolute  devise  to  daughter 
with  later  clause  providing  that  property  willed  to  daughters  should  be  held 
in  trust  for  them  and  children,  daughter  took  fee;  Gaskins  v.  Hunton,  92  Va. 
528,  28  S.  E.  885,  holding  under  devise  of  property  in  fee  to  five  children,  with 
later  bequest  of  remainder  to  his  ^ve  children  under  limitations,  limitation  only 
applied  to  later  bequest;  Martin  v.  Martin,  52  W.  Va.  381,  44  S.  E.  198;  Wills 
v.  Folts,  61  W.  Va.  262,  12  L.R.A.(N.S.)  283,  56  S.  E.  473,  on  point  that  bequest 
cannot  be  taken  away  by  express  words;  Haymond  v.  Jones,  33  Gratt.  317  (dis- 
senting opinion),  on  effect  of  subsequent  words  limiting  prior  bequest. 

26  AM.  RBP.  850,  GEOROB  t.  PILCHER,  28  GRATT.  299. 
Admissibility  of  evidence  of  character. 

Cited  in  Danville  v.  Waddill,  31  Gratt.  469,  holding  failure  to  give  evidence 
of  testator's  good  character  before  impeachment,  no  ground  for  inference  unfavor- 
able to  his  integrity. 

Cited  in  reference  note  in  61  A.  S.  R.  820,  on  evidence  of  character  in  civil 
and  criminal  cases. 

Cited  in  note  in  41  A.  R.  120,  on  admissibility  of  evidence  of  defendant's 
good  character  in  civil  action  for  tort. 

Distinguished  in  Fry  v.  Leslie,  87  Va.  269,  12  S.  E.  671,  denying  admissibil- 
ity of  hearsay  testimony  as  to  plaintifTs  reputation  for  chastity  where  wit- 
ness is  unacquainted  with  her  general  reputation. 
—  Of  witness. 

Cited  in  Tedens  v.  Schumers,  14  111.  App.  607,  upholding  admissibility  of 
evidence  of  character  where  witness  is  accused  of  larceny  and  embezzlement; 
Texas  &  P.  R.  Co.  v.  Raney,  86  Tex.  363,  25  S.  W.  11,  holding  contradiction  in 
testimony  insufficient  to  warrant  introduction  of  evidence  of  character;  Mercer 
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T.  State,  40  Fla.  216,  74  A.  S.  R.  136,  24  So.  164;  Chesapeake  &  O.  R.  Co.  t. 
Fortune,  107  Va.  412,  69  S.  E.  1095;  State  v.  Staley,  46  W.  Va.  792,. 32 
S.  E.  198, — upholding  admissibility  of  evidence  of  character  to  support  testi- 
mony  of  impeached  witness;  Reynolds  v.  Richmond  &  M.  R.  Co.  92  Va.  400,  23 
S.  E.  770;  First  Nat.  Bank  v.  Blakeman,  91  Okla.  106,  12  LJl.A.(N.S.)  364, 
91  Pac.  868, — ^holding  reversible  error  to  admit  evidence  of  witness*  reputa- 
tion for  truth  and  veracity,  where  he  has  not  been  impeached  in  any  manner 
recognized  by  rules  of  evidence. 

Cited  in  note  in  12  L.R.A.(N.S.)  364,  as  to  whether  fact  that  a  witness's 
testimony  is  contradicted  by  opposing  testimony  warrants  the  introduction  of 
evidence  of  his  reputation  for  truth  and  veracity. 

Denied   in   Diflfenderfer   v.   Scott,   6   Ind.   App.   243,   32   N.   E.   87,   denying 
admissibility   of   evidence   of   character    to    impeach   witness   testifying  as   to 
consideration  for  nqte. 
Admissibility  of  evidence  after  close  of  case. 

Cited  in  Schonberger  v.  Com.  86  Va.  489,  10  S.  E.  713,  upholding  admissi- 
bility of  evidence  after  close  of  case  and  commencement  of  argument,  where 
witness  gives  good  excuse  for  previous  absence  and  evidence  would  bar  prose- 
eution. 
Sufficiency  of  exception. 

Cited   in   Steptoe   v.   Pollard,.  30   Gratt.    689,   holding  that   appellate  court 
cannot   reverse   for   error   in   rejection   of   evidence   where   exceptions   fail   to 
ehow  nature  of  rejected  evidence. 
Removal  of  bills  of  interpleader  to  Federal  court. 

Cited  in  note  in  5  L.R.A.(N.S.)   91,  on  removal  of  bills  of  interpleader  to 
Federal   court  because  of   separable   controversy. 
Procedure  at  hearing  of  bill  of  interpleader. 

Cited  in  note  in  35  A.  D.  708,  on  procedure  at  hearing  of  bill  of  inter- 
pleader. 

26  AM.  REP.  857,  PETERSBURG  T.  APPLEGARTH,  28  GRATT.  321. 
City's  power  to  own  waterworks,  wharf,  etc. 

Cited  in  Water  Comrs.  v.  Westchester  County  Waterworks  Co.   176  N.  Y. 
239,  68  N.  E.  348,  denying  municipality's  implied  power  to  own  water  works 
system;  Ravenswood  v.  Fleming,  22  W.  Va.  52,  46  A.  R.  485,  upholding  statute 
giving  city  exclusive  right  to  erect  wharves. 
<— Nature  of  power. 

Cited  in  Re  Long  Island  Water  Supply  Co.  30  Abb.  N.  C.  36,  24  N.  Y.  Supp. 
807,  holding  supplying  of  water  by  municipalities  to  inhabitants  to  be  private 
business,  not  governmental  function. 
<— liiabilities  under  power. 

Cited  in  Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or.  282,  76  A.  S'.  R.  651,  43 
L.R.A.  435,  55  Pac.  961,  holding  city  liable  for  negligent  construction  of  water 
main  used  by  it  as  part  of  water  works;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ. 
App.  335,  35  8.  W.  341,  holding  city  maintaining  water  works  liable  for  negli- 
gence in  failing  to  furnish  water  to  extinguish  fire;  Mendel  v.  Wheeling,  28 
W.  Va.  233,  57  A.  R.  664,  denying  city's  liability  for  loss  by  fire  owing  to 
negligence  in  allowing  water  pipes  to  become  useless,  though  city  owns  water 
works. 

Am.  Rep  Vol.  XVI.— 52. 
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Cited  in  note  in  SO  A.  S.  R.  403,  on  municipal  liability  for  negligeaee  in 
managemrat  of  wharves,  piers,  etc. 
State  hoapitara  liability  for  aerrant'a  negligence. 

Cited  in  Maia  ▼.  Eastern  State  HospiUl,  97  Va.  507,  47  L.RJL  677,  34  &  E. 
617,  denying  liability  of  state  hospital  for  negligence  of  its  servants. 
City's  liability  for  exercise  of  powers. 

ated  in  Pettit  v.  Grand  Junction,  119  Iowa,  362,  93  N.  W.  381,  holding 
city  liable  for  erection  of  building  in  dedicated  street;  Edgerly  v.  Concord,  62 
N.  H.  8,  13  A.  S.  R.  633,  denying  city's  liability  for  injuries  caused  by  fright 
of  horses  at  stream  of  water  while  city's  firemen  were  testing  apparatos; 
Terry  v.  Richmond,  94  Va.  537,  38  L.R.A.  834,  27  S.  E.  429,  denying  city's 
liability  for  railroad's  defective  construction  of  tunnel  under  one  of  its  streets 
though  city  permitted  railroad  to  use  streets;  South  Carolina  v.  United  States, 
199  U.  S.  437,  60  L.  ed.  261,  26  Sup.  Ct  Rep.  110,  4  A.  &  E.  Ann.  Cas.  737,  on 
city's  liability  for  exercise  of  private  powers. 
Uablllty  for  dangerous  premises. 

Cited  in  26  A.  R.  666,  on  liability  of  owner  of  dangerous  premises  for  injury 
to  one  lawfully  thereon. 
—  Wharves. 

Cited  in  reference  note  in  100  A.  8.  R.  648,  on  duty  of  owner  or  occupant  of 
dock  or  wharf  to  keep  it  reasonably  safe  for  vessels. 

Cited  in  notes  in  61  L.R.A.  964,  on  liability  of  public  corporation  for  safety 
of  wharf  or  dock;  61  L.R.A.  956,  on  care  taken  by  owner  as  defense  against 
liability  for  injury  due  to  condition  of  wharf  or  dock. 

26  AM.  REP.  S64,  MANHATTAN  F.  INS.  OO.  t.  WBHili,  28  GRATT. 
S8f. 

What  is  unconditional  ownership  —  Within  meaning  of  insurance  pol- 
icy. 

Cited  in  Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.  63  Ark.  187,  37 
S.  W.  969,  holding  conditional  vendee  of  chattel,  title  to  which  is  in  vendor  till 
payment,  not  unconditional  owner  within  meaning  of  insurance  policy;  Parsons, 
R.  &  Co.  V.  Lane,  97  Minn.  98,  4  L.R.A.(N.S.)  231,  106  N.  W.  486,  7  A.  &  S.  Ann. 
Cas.  1144,  denying  recovery  on  insurance  policy  when  condition  required  in- 
sured's interest  to  be  unccHiiditional  and  property  stood  on  leased  land;  Stein- 
meyer  v.  Steinmeyer,  64  S.  C.  413,  92  A.  S.  R.  809,  59  L.R.A.  319,  42  S.  E.  184, 
holding  that  grantee  of  realty  by  deed  of  gift  has  insurable  interest  therein  with- 
in meaning  of  requirement  that  interest  cannot  be  unconditional;  Rochester 
German  Ins.  Co.  v.  Monumental  Sav.  Asso.  107  Va.  701,  60  S.  E.  93,  holding 
insurer  having  made  conditional  sale  of  property  to  be  sole  owner  within  mean- 
ing of  insurance  policy;  Medley  v.  German  Alliance  Ins.  Co.  66  W.  Va.  342, 
47  S.  E.  101,  2  A.  &  E.  Ann.  Cas.  99,  denying  recovery  of  insurance  where  policy 
provides  for  forfeiture  in  case  of  foreclosure  with  insured's  consent  and  previous 
to  loss  notice  of  sale  under  trust  deed  is  served  on  insured ;  Johannes  v.  Standard 
Fire  Office,  70  Wis.  196,  5  A.  S.  R.  169,  35  N.  W.  298,  holding  one  in  possession 
of  land  under  contract  of  purchase  where  part  payment  is  made  to  be  ''sole 
owner"  within  meaning  of  insurance  policy;  Richmond  v.  Niagara  F.  Ins.  Co. 
79  N.  T.  230,  on  question  as  to  whether  interest  in  property  transfared  as 
security  is  unconditional  within  meaning  of  insurance  policy. 
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—  In  case  of  trust  deed  or  mortgage. 

Cited  in  Union  Assur.  Soc.  v.  Nails,  101  Va.  613,  99  A.  S.  R.  923,  44  S.  E.  896^ 
Wolpert  y.  Northern  Assur.  Co.  44  W.  Va.  734,  29  S.  E.  1024,— holding  deed  of 
trust  on  insured  property  not  violation  of  insurance  policy  providing  for  for- 
feiture if  insured's  interest  be  otherwise  than  sole  interest;  Woodward  v. 
Republic  F.  Ins.  Co.  32  Hun,  365;  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  116, 
37  Atl.  255;  Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  747,  53  A.  S.  R.  848,  24  S.  E. 
393,  holding  mortgage  insufficient  to  forfeit  insurance  on  ground  that  insured's 
interest  unconditional. 
Estoppel  of  insurer  to  forfeit  policy. 

Cited  in  note  in  16  L.R.A.(N.S.)  1263,  on  effect  of  warranty  in  application 
or  policy  on  waiver  or  estoppel  of  insurer. 

—  By  knowledge  of  facts. 

Cited  in  Southern  Mut.  Ins.  Co.  v.  Yates,  28  Gratt.  585,  holding  encumbrance 
on  property  insufficient  to  forfeit  insurance  when  company  knew  of  encumbrance; 
Westchester  F.  Ins.  Co.  v.  Ocean  View  Pleasure  Pier  Co.  106  Va.  633,  56  S.  E. 
584,  upholding  recovery  on  insurance  policy  on  structure  on  land  declared  to  be 
public  land  and  accepted  by  insurer  without  inquiry. 

Distinguished  in  Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va.  368,  holding  insurer's 
knowledge  that  insured's  interest  was  only  as  administrator  no  estoppel  to  deny 
insurable  interest. 

—  By  agent's  knowledge. 

Cited  in  New  York  L.  Ins.  Co.  v.  Russell,  23  C.  C.  a.  43,  40  U.  8.  App.  530, 
77  Fed.  94,  holding  insurer  estopped  to  avoid  life  insurance  where  insured  stated 
that  he  had  once  been  told  that  he  had  diabetes  but  agent  wrote  no  in  application, 
company's  examiner  stating  that  former  physician  was  mistaken;  Dwelling 
House  Ins.  Co.  v.  Brodie,  52  Ark.  11,  4  L.R.A.  458,  11  S.  W.  1016,  holding  in- 
surer estopped  to  avoid  policy  where  agent  knowingly  wrote  false  answers  in 
application;  Home  Ins.  Co.  v.  Stone  River  Nat.  Bank,  88  Tenn.  369,  12  S.  W.  915, 
denying  forfeiture  of  insurance  for  failure  to  state  that  building  was  on  leased 
ground,  where  insurer's  agent  had  notice  of  fact;  Lynchburg  F.  Ins.  Co.  v.  West, 
76  Va.  575,  44  A.  R.  177,  holding  insurers  agent's  knowledge  that  insured  had 
only  title  land  to  insured  property  sufficient  to  bar  forfeiture;  Virginia  F.  & 
M.  Ins.  Co.  V.  Richmond  Mica  Co.  102  Va.  429,  102  A.  S.  R.  846,  46  S.  E.  463, 
denying  forfeiture  where  insurance  agent  writes  insurance  upon  being  informed 
that  property  has  been  sold  and  policy  is  accepted ;  W.  B.  Groode  &  Co.  v.  Georgia 
Home  Ins.  Co.  92  Va.  392,  53  A.  S.  R.  817,  30  L.R.A.  842,  23  S.  E.  744;  Georgia 
Home  Ins.  Co.  v.  Goode,  95  Va.  751,  30  S.  E.  366, — ^holding  notice  to  insurer's 
agent  that  trust  deed  existed  on  insured's  property  to  bar  forfeiture  therefor; 
Glens  Falls  Ins.  Co.  v.  Michaels,  167  Ind.  659,  8  L.R.A.(N.S.)  7()8,  74  N.  E. 
964  (dissenting  opinion),  on  effect  of  agent's  knowledge  of  facts  upon  insurer's 
liability. 

Cited  in  reference  notes  in  29  A.  R.  272,  on  effect  of  knowledge  by  insurance 
agent  that  property  is  not  correctly  described  in  policy;  30  A.  R.  530,  on  effect 
of  agent  for  insurer  causing  wrong  answers  in  application;  25  A.  S.  R.  924,  on 
effect  of  agent's  fraud  or  mistake  upon  insured's  rights;  47  A.  S.  R.  344,  on 
effect  of  false  answers  written  by  agent  in  application  for  life  insurance,  without 
applicant's  knowledge. 

Cited  in  notes  in  16  L.R.A.  35,  on  effect  of  knowledge  by  insured's  agent  of 
falsity  of  statement  in  application;  16  L.R.A.(N.S.)  1236,  on  estoppel  because  of 
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fraud  or  miitake  of  agent  preparing  application  to  avoid  policj  containing 
incorrect  answera  as  to  ownership  where  correct  answers  were  given  by  applicant. 
Insurer's  estoppel  to  deny  agent's  authority  to  act. 

Cited  in  Wytheville  Ins.  &  Bkg.  Co.  v.  Teiger,  90  Va.  277,  18  8.  E.  195,  deny- 
ing insurer's  right  to  deny  agent's  authority  where  he  is  clothed  with  apparent 
authority  to  bind  company. 
Effect  of  representations  by  insured. 

Cited  in  Wytheville  Ins.  Co.  v.  Stults,  87  Va.  629,  13  S.  E.  77,  on  eflfect  of 
insured's  oral  representations  not  false  or  fraudulent. 

Cited  in  reference  note  in  27  A.  R.  582,  on  failure  to  disclose  insured's  exact 
title. 
Insurance  agent  as  agent  of  insurer. 

Cited  in  State  Ins.  Co.  v.  Jordan,  29  Neb.  514,  45  N.  W.  792,  holding  insurance 
agent  authorised  to  procure  application  and  forward  same  to  company,  agent  of 
insurer  not  insured. 

Cited  in  note  in  11  L.R.A.  341,  on  insurance  agent  as  agent  of  company. 
Parol  evidence  to  vary  written  contract. 

Cited  in  note  in  16  L.R.A.(N.S.)  1188,  on  fraud  and  mistake  in  preparation  of 
policy  as  ground  for  relaxing  parol  evidence  rule  as  to  varying  or  contradicting 
written  contracts. 
Condition  against  encumbrance  or  change  of  title. 

Cited  in  reference  note  in  31  A.  R.  346,  on  effect  upon  insurance  of  change  of 
title  or  addition  of  encumbrances. 

t6  AM.  REP.  S78,  MOORE  v.  VIRGINIA  F.  A  M.  INS.  CO.  38  GRATT. 

508. 

Invalidity  of  insurance  for  false  representations. 

Cited  in  Meyer  v.  Home  Ins.  Co.  127  Wis.  293,  106  N.  W.  1087,  holding  under 
policy  providing  that  it  be  void  for  false  swearing,  same  is  void  though  false 
swearing  was  as  to  immaterial  matter;  Home  Ins.  Co.  v.  Winn,  42  Neb.  331,  60 
N.  W.  675;  Virginia  F.  A  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832,  14  S.  K  754; 
Vaughan  v.  Virginia  P.  A  M.  Ins.  Co.  102  Va.  541,  46  S.  E.  692,  denying  recovery 
on  insurance  policies  where  insured  made  false  invoices  of  goods  alleged  to  have 
been  bought. 
Divisibility  of  insurance  policy. 

Cited  in  McQueeny  v.  Phoenix  Ins.  Co.  52  Ark.  257,  20  A.  S.  R.  179,  5  UlA. 
744,  12  S.  W.  498,  holding  insurance  on  two  houses  in  same  enclosure,  upon  which 
gross  premium  is  paid,  to  be  indivisible  policy;  Monahan  v.  Agricultural  F. 
Ins.  Co.  53  Mich.  238,  18  N.  W.  797,  holding  insurance  on  widow's  property  and 
that  of  children  to  be  wholly  void  for  false  swearing  of  one;  Home  Ins.  Co.  v. 
Connelly,  104  Tenn.  93,  56  S.  W.  828,  holding  entire  policy  on  house  and  con- 
tents void  for  false  swearing  as  to  proofs  of  loss  of  contents;  Fowler  v.  Phoenix 
Ins.  Co.  35  Or.  559,  57  Pac  421;  Moore  v.  Fireman's  Fund  Ins.  Co.  28  Gratt 
524, — holding  that  false  swearing  as  to  one  part  of  subjects  insured  forfeits 
whole  policy;  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  A.  S.  R.  216,  52 
L.R.A.  70,  36  S.  E.  821;  Havens  v.  Home  Ins.  Co.  Ill  Ind.  90,  60  A.  R.  689, 
12  N.  £.  137, — holding  policy  on  building  and  contents  void  wfaert  part  rdat- 
ing  to  building  is  void. 
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Cited  in  reference  note  in  29  A.  R.  185,  on  severability  of  loes  on  policy  void 
as  to  part. 

Cited  in  notes  in  74  A.  D.  499,  on  whether  insurance  policy  void  as  to  part 
of  property  is  void  in  toto;  38  A.  R.  230,  on  severability  of  insurance  contract 
where  part  is  void  for  misrepresentation;  8  L.R.A.  834,  on  entire  and  severable 
contracts  of  fire  insurance;  19  L.R.A.  218,  as  to  severability  of  insurance  in 
same  policy. 

Distinguished  in  Williams  v.  Virginia  State  Ins.  Co.  106  Va.  259,  55  S.  E. 
680,  holding  false  swearing  in  respect  to  one  of  two  distinct  policies,  insufficient 
to  avoid  both  policies. 
Meaning  of  '*all." 

Cited  in  Martin  v.  Richmond,  108  Va.  765,  62  S.  E.  800  (dissenting  opinion), 
on  comprehensive  meaning  of  word  *'all." 

26  AM.  REP.  880,  TANCIIi  ▼.  BEATON,  28  GRATT.  •01. 
Title  of  finder  of  lost  property. 

Cited  in  Bowen  v.  Sullivan,  62  Ind.  281,  30  A.  R.  172,  holding  servant  finding 
bank  bills  entitled  to  same  as  against  master;  Goddard  ▼.  Winchell,  86  Iowa, 
71,  41  A.  S.  R.  481,  17  L.R.A.  788,  52  N.  W.  1124,  holding  aerolite  falling  into 
soil  to  depth  of  six  feet  to  be  property  of  owner  if  soil  not  property  of  finder; 
Deaderick  v.  Oulds,  86  Tenn.  14,  6  A.  S.  R.  812,  5  S.  W.  487,  upholding  rights 
of  finder  of  lost  log  as  against » riparian  owner  upon  whose  land  log  was  washed; 
Kuykendall  v.  Fisher,  61  W.  Va.  87,  8  L.R.A.(N.S.)  94,  56  S.  E.  48,  11  A.  &  E. 
Ann.  Cas.  700,  holding  finder  of  property  entitled  to  same  against  all  except 
owner. 

Cited  in  reference  note  in  8  A.  S.  R.  300,  on  rights  of  finder  of  lost  prop- 
erty. 

Cited  in  notes  in  52  A.  D.  454,  on  right  of  finder  of  bank  bill  as  against  hit 
bailee;  129  Am.  St.  Rep.  406,  407,  409,  on  lost  property  and  its  finder  and  owner; 
37  L.R.A.  118,  on  right  of  finder  of  property  to  possession. 
Rigiits  and  liability  of  gratnitons  bailee. 

Cited  in  Bates  v.  Weir,  121  App.  Div.  275,  105  N.  Y.  Supp.  785,  holding  own- 
er  of  lace  bound  by  contract  of  gratuitous  bailee  in  toto  where  bailee  expressed 
lace  under  contract  limiting  liability;  Addoms  v.  Weir,  66  Misc.  487,  108  N. 
Y.  Supp.  146,  holding  bell  boy  receiving  package  to  deliver  to  express  com- 
pany authorized  to  accept  receipt  limiting  liability  which  binds  owner. 

Cited  in  reference  note  in  2  A.  S.  R.  596,  on  diligence  required  of  gratuitous 
bailee;  35  A.  S.  R.  831,  on  liability  of  gratuitous  bailee;  30  A.  S.  R.  791,  on 
liability  of  bailee  of  naked  deposit. 

Cited  in  note  in  9  E.  R.  C.  285,  on  degree  of  care  required  of  bailee  for  safe- 
keeping. 

26  AM.  REP.  884,  BALTIMORE  &  O.  R.  CO.  ▼.  WIGHTMAN,  29  GRATT. 

481. 
Suit  against  foreign  corporation. 

Cited  in  Williams  v.  East  Tennessee,  V.  A  G.  R.  Co.  90  Ga.  519,  16  S.  E, 
303,  holding  foreign  railroad  corporation  having  road  in  Georgia,  suable  in 
state  courts  of  Georgia;  Desper  v.  Continental  Water  Meter  Co.  137  Mass. 
252,  denying  right  to  sue  foreign  corporation  in  Massachusetts,  though  corpo- 
ration does  business  in  state;  Baltimore  k  O.  R.  Co.  v.  Noell^  32  Gratt.  394» 
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holding  railroad  ineorporated  ia  another  state  but  leasing  road  in  Virginia 
liable  to  suit  in  Virginia;  Humphreys  t.  Newport  News  &  M.  Valley  Co.  33 
W.  Va.  135,  10  S.  E.  39,  upholding  suit  against  railroad,  a  Connecticut  cor- 
poration doing  business  in  West  Virginia,  in  courts  of  West  Virginia;  Ma- 
haney  v.  Kephart,  15  W.  Va.  609;  Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  & 
IL  R.  Co.  17  W.  Va.  812, — upholding  right  to  sue  Baltimore  and  Ohio  Railroad 
in  courts  of  West  Virginia. 

Cited  in  reference  notes  in  32  A.  S.  R.  320,  on  suits  against  foreign  corpo- 
ration;  34  A.  S.  R.  293;  41  A.  S.  R.  837,— as  to  where  foreign  oorporatiotts 
may  be  sued. 
DomlcU  of  corporations. 

Cited  in  note  in  65  A.  D.  264,  on  domicil  oi  corporations. 
Presumption  of  negligence  of  railroad  company. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Rhodes,  109  Va.  176,  63  S.  E.  445;  Carroll 
T.  Boston  Elev.  R.  Co.  200  Mass.  527,  86  N.  £.  793,— holding  that  deraihnent 
of  car  raises  presumption  of  negligence;  Shenandoah  Valley  R.  Co.  y.  Moose,  83 
Va.  827,  3  S.  E.  796,  holding  that  collision  raises  presumption  that  railroad 
company  was  negligent;  Blake  v.  Camden  Interstate  R.  Co.  57  W.  Va.  300, 
50  8.  E.  408,  holding  it  error  to  instruct  that  in  suit  for  injuries  received  in 
alighting  from  car,  company  must  repel  every  imputation  of  negligence;  Mont- 
gomery &  E.  R.  Co.  V.  Mallette,  92  Ala.  209,  9  So.  363;  Alabama  G.  S.  R.  Co. 
V.  HiU,  93  Ala.  514,  30  A.  S.  R.  65,  9  So.  722;  Dougherty  v.  Missouri  P.  R.  Co. 
9  Mo.  App.  478;  Searle  v.  Kanawha  &  O.  R.  Co.  32  W.  Va.  370,  9  S.  E.  248; 
Carrico  v.  West  Virginia  C.  &  P.  R.  Co.  35  W.  Va.  389,  14  S.  E.  12;  Carrioo  v. 
West  Virginia  C.  &  P.  R.  Co.  39  W.  Va.  86,  24  L.RJL  50,  19  S.  E.  571,— holding 
railroad  company  prima  facie  negligent  if  injury  results  from  accident  caused 
by  obstructions  on  track,  breaking  of  car,  etc;  Roanoke  R.  &  Electric  Co.  v. 
Sterrett,  108  Va.  533,  128  A.  S.  R.  971,  19  L.RJL.(N.S.)  316,  62  S.  K  385,  hold- 
ing that  collapse  of  railroad  bridge  raises  presumption  of  negligence;  Fisher 
V.  West  VirginU  &  P.  R.  Co.  39  W.  Va.  366,  23  L.R.A.  758,  19  S.  E.  578  (dis- 
senting opinion),  on  imputation  of  negligence  against  railroad  company. 

Cited  in  reference  note  in  62  A.  D.  685,  on  breaking  down  of  bridges  as  rais- 
ing presumption  of  carrier's  negligence. 

Cited  in  notes  in  43  A.  D.  363,  on  accident  in  transportation  of  passengers 
as  prinuk  facie  evidence  of  negligence;  62  A.  D.  681,  682,  as  to  what  injured 
passenger  must  prove  to  raise  presumption  of  carrier's  negligence;  62  A.  D.  683, 
on  overturning  of  railroad  car  or  running  off  track  as  raising  presumption  of 
negligence  of  carrier;  62  A.  D.  684,  on  breaking  of  axle  of  car  as  raising  pre- 
sumption of  carrier's  negligence;  20  A.  S.  R.  491,  on  accident  to  passenger  as 
evidence  of  negligence;  113  A.  S.  R.  1021,  on  presumption  of  negligence  tnm 
accidents  resulting  from  operation  of  steam  railroads  and  street  railways;  15 
L.R.A.  35,  on  presumption  of  negligence  from  injury  to  passenger  caused  by 
apparatus  furnished  and  used  by  carrier. 

Distinguished  in  Norfolk  &  W.  R.  Co.  v.  Wood,  99  Va.  156,  37  S.  E.  846, 
holding  rule  imputing  negligence  to  railroad  company  in  case  of  injury  due  to 
negligence  not  applicable  to  licensees. 
Rtltht  of  action  for  wrongful  death. 

Cited  in  Low  Moor  Iron  Co.  v.  La  Biaaca,  106  Va.  83,  65  S.  E.  532,  9  A. 
&  E.  Ann.  Cas.  1177,  holding  under  statute  giving  damages  for  death  caused 
by  negligence,  alien  relatives  may  sue  though  not  expressly  included  in  stat- 
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ute;  BurkB  v.  Hinton,  77  Va.  1,  on  conBtruction  of  statute  giving  penMHi  right 
to  sue  for  damages  for  wrongful  death. 

Cited  in  note  4n  1  L.R.A.(NJ8.)  199,  on  consideration  by  jury  of  decedent's 
habits  of  industry  and  sobriety  in  action  for  wrongfully  causing  death. 

Sufficiency  of  complaint  In  action  for  wrongful  death. 

Cited  in  Clore  ▼.  Mclntire,  120  Ind.  262,  22  N.  E.  128,  upholding  adminis- 
trator's complaint  for  damages  for  wrongful  death  if  it  shows  that  next  of  kin 
are  left;  Louisville  &  N.  R.  Co.  v.  Pitt,  91  Tenn.  86,  18  S.  W.  118,  holding  in 
damage  suit  for  wrongful  death,  complaint  must  aver  that  deceased  left  widow 
or  children;  Matthews  v.  Warner,  29  Oratt.  570,  26  A.  R.  396,  holding  in  dam- 
age suit  for  wrongful  death,  declaration  need  not  aver  for  whose  benefit  suit  is 
brought;  Madden  v.  Chesapeake  &  O.  R.  Co.  28  W.  Va.  610,  67  A.  R.  695,  hold- 
ing in  suit  for  negligence  causing  death,  averment  that  deceased  left  child  or 
widow  unnecessary;  Harper  v.  Norfolk  &  W.  R.  Co.  36  Fed.  102;  Budd  v.  Meri- 
den  Electric  R.  Co.  69  Conn.  272,  37  Atl.  683;  Warner  v.  Western  North  Caro- 
lina R.  Co.  94  N.  C.  250, — holding  that  in  administrator's  suit  for  damages  for 
negligent  killing,  complaint  need  not  allege  that  intestate  left  next  of  kin,  or 
heirs. 
Measure  of  damage  for  personal  Injury. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  McLaughlin,  73  Kan.  248,  84  Pac.  989; 
McGowan  v.  St.  Louis  Ore  &  Steel  Co.  109  Mo.  518,  19  S.  W.  199;  Dimmey  v. 
Wheeling  k  E.  G.  R.  Co.  27  W.  Va.  32,  65  A.  R.  292;  Gregory  v.  Ohio  River 
R.  Co.  37  W.  Va.  606,  16  S.  E.  819;  Baltimore  &  0.  R.  Co.  v.  Sherman,  30 
Gratt.  602;  Couch  v.  Chesapeake  &  O.  R.  Co.  45  W.  Va.  51,  30  S.  E.  147,— on 
measure  of  damages  for  negligent  injuries;  Treadwell  v.  Whittier,  80  Cal.  574, 
13  A.  S.  R.  175,  5  L.R.A.  498,  22  Pac.  266,  holding  injury  to  leg  rendering  at- 
tention to  business  more  difficult  proper  element  of  damage  for  personal  in- 
jury. 

Cited  in  note  in  8  E.  R.  C.  443,  on  right  to  reduce  damages  for  negligence 
by  sum  paid  by  insurer. 
—  For  death. 

Cited  in  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Maddry,  57  Ark.  306,  21  S.  W.  472, 
holding  loss  of  father's  training  proper  element  of  damage  in  suit  by  child  for 
wrongful  killing  of  father;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  560, 
31  S.  W.  571,  holding  deceased's  character,  business  qualifications,  and  capacity 
for  earning  money  proper  elements  of  damage  for  negligent  killing;  Baltimore 
ft  P.  R.  Co.  V.  Golway,  6  App.  D.  C.  143,  holding  prospective  gifts,  supports,  etc. 
not  proper  elements  of  damage  in  suit  for  negligent  killing  of  mother;  Balti- 
more &  O.  R.  Co.  V.  Stanley,  64  HI.  App.  215,  holding  loss  of  care  and  atten- 
tion to  family  proper  element  of  damage  in  suit  for  wrongful  death  of  father; 
Goss  V.  Missouri  P.  R.  Co.  50  Mo.  App.  614,  holding  instruction  erroneous  which 
instructs  generally  on  measure  of  damages  for  negligent  killing  but  failf*  to 
instruct  as  to  distinct  elements  of  damage;  Knight  v.  Sadtler  Lead  &  Zinc  Co. 
76  Mo.  App.  541,  holding  that  under  statute  giving  wife  damages  to  extent 
of  $5,000.00  for  husband's  death,  wife  cannot  recover  sum  equal  to  husband's 
]m>bable  earnings;  Davies  v.  Guamieri,  46  Ohio  St.  470,  4  A.  S.  R.  548,  15  N. 
E.  350,  holding  second  marriage  by  husband  to  woman  who  assisted  in  work 
as  former  wife  not  admissible  in  damage  suit  for  wife's  wrongful  death;  Sim- 
mons V.  McConnell,  86  Va.  494,  10  S.  E.  838,  holding  in  suit  for  damages  for 
negligently  killing  of  wife,  evidence,  that  after  marriage  husband  had  better 
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habits,  admissible  on  quantum  of  damages;  Norfolk  ft  W.  R.  Co.  y.  Stevens^ 
97  Va.  631,  46  L.R.A.  367,  34  S.  E.  525,  holding  damages  for  death  caused  by 
wrongful  act  to  be  exclusively  for  jurr;  Norfolk  R.  &  Light  Co.  ▼.  Cheatwood, 
103  Va.  356,  49  S.  E.  489,  holding  measure  of  damages  for  husband's  death 
caused  by  negligence,  probable  earnings,  compensation  for  loss  of  society  and 
for  mental  suffering;  San  Antonio  &  A.  P.  R.  Co.  v.  Long,  87  Tex.  148,  47  A. 
S.  R.  87,  24  L.RJL  637,  27  S.  W.  113,  holding  that  in  damage  suit  for  wrong- 
ful death  of  mother,  will  giving  corpus  of  estate  to  children  is  admissible  in 
reduction  of  damages,  where  she  contributed  to  their  support  from  her  in- 
come only;  Southern  P.  Co.  v.  Wilson,  10  Ariz.  162,  85  Pac  401,  holding  that 
amount  must  be  left  to  sound  sense  of  jury  upon  all  circumstances  of  case; 
Louisville  ft  N.  R.  Co.  v.  Daniel,  122  Ky.  256,  2  L.RJL(N.S.)  1190,  91  S.  W. 
691,  on  measure  of  damages  for  negligent  death. 

Cited  in  notes  in  48  A.  D.  639,  640,  on  damages  for  death  of  relative;  3 
L.RJL  327,  on  damages  for  causing  death  by  sale  of  intoxicants;  67  L.R^ 
94,  on  mitigation  of  damages  in  action  for  wrongful  death  because  insuranee 
money  has  been  received  for  causing  the  death;  8  E.  R.  C.  427,  on  measure 
of  damages  for  death  of  person  negligently  killed. 
Degree  of  care  required  of  passenger  carriers. 

Cited  in  notes  in  43  A.  D.  356;  62  A.  D.  688;  13  L.R.A.  95,— on  degree  of 
care  required  of  passenger  carrier;  2  L.RJL  252,  on  liability  of  railroad  at 
carrier  of  passengers. 

26  AM.  KBP.   S87,  OHRISBfAN  T.  HARBiAN,   29   GRATT.   494. 
Right  of  second  indorser  paying  note. 

Cited  in  Rhea  v.  Preston,  75  Va.  757,  holding  that  second  indorser  on  nota 
paying  same  to  third  indorser  may  look  to  first  indorser  for  payment. 
Conclusiveness  of  jadgment. 

Cited  in  Seamster  ▼.  Blackstock,  83  Va.  232,  5  A.  S.  R.  262,  2  S.  E.  36,  hold- 
ing that  when  after  removal  to  circuit  court,  petition  was  filed  to  rehear  and 
avoid  decree  of  county  court  for  want  of  jurisdiction  decree  of  circuit  court 
dismissing  petition  fails  to  render  matters  res  judicata;  Corprew  v.  Corprew, 
84  Va.  599,  5  S.  E.  798,  holding  party  seeking  decree  declaring  will  void 
estopped  by  former  decree  upholding  will  in  suit  between  same  parties;  Chess- 
peake  ft  O.  R.  Co.  v.  Rison,  99  Va.  18,  37  S.  £.  320,  holding  that  former  judg- 
ment set  up  by  plea  is  conclusive  but  when  relied  on  in  evidence  jury  are  not 
bound  thereby;  Washington,  B.  ft  W.  R.  Co.  v.  Cazemove,  83  Va.  744,  3  S.  E. 
433;  Legrand  v.  Ripey,  83  Va.  862,  3  S.  E.  864;  MiUer  v.  Wills,  95  Va.  337, 
28  S.  E.  337;  Dillard  v.  Dillard,  97  Va.  434,  34  S.  E.  60,— holding  that  to 
render  matter  res  judicata  judgment  in  first  suit  must  have  been  as  to  same 
matl^rs  and  between  same  parties  or  privies  as  in  second  suit;  Hogle  v. 
Smith,  136  Iowa,  32,  113  N.  W.  556  (dissenting  opinion),  on  overruling  of 
petition  for  rehearing  as  res  judicata;  Justice  v.  Com.  81  Va.  209,  on  what 
constitutes  res  judicata;  Harris  ▼.  Mason,  120  Tenn.  668,  25  L.R.A.(N.S.) 
1011.  116  N.  W.  1146,  holding  dismissal  of  complainant's  bill  to  remove  cloud 
upon  title  for  failure  to  establish  title  in  himself  not  res  judicata  of  validity 
of  defendant's  title  where  it  was  not  determined  and  adjudicated  in  that  ac- 
tion. 

Cited  in  reference  note  in  2  A.  S.  R.  881,  on  judgment  as  no  bar  to  another 
action. 
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Cited  in  notes  in  96  A.  D.  776,  on  conclusiveness  of  judgment  as  to  issue  or 
point  involved;  96  A.  D.  786,  on  proof  in  second  action  that  the  same  point 
was  raised  and  decided  in  former  action;  44  A.  S.  R.  563,  on  burden  of  proof  of 
res  judicata;  44  A.  S.  R.  564,  on  necessity  of  removing  all  uncertainty  as  to 
res  judicata;  21  L.R^.  682,  on  jurisdictional  conclusiveness  of  probate  de- 
cree. 
—  As  to  person  not  m  party. 

Cited  in  Randolph  v.  Longdale  Iron  Co.  84  Va.  457,  5  S.  E.  30,  holding  party 
not  estopped  by  record  unless  shown  to  have  been  party  to  it. 
Parol  evidence  to  show. 

Cited  in  Fahey  v.  Esterky  Mach.  Co.  3  N.  D.  220,  44  A.  S.  R.  654,  55  N.  W. 
680; 'Fulton  v.  Gesterding,  47  Fla.  150,  36  So.  56;  AUebaugh  v.  Coakley,  75  Va. 
628;  Withers  v.  Sims,  80  Va.  651,  holding  that  when  by  pleadings  in  former 
suit  it  is  doubtful  as  to  issue,  parol  evidence  is  admissible  to  show  res  judicata. 
Right  to  subrogation. 

Cited  in  reference  notes  in  2  A.  S.  R.  250,  on  parties  entitled  to  subroga- 
tion; 18  A.  S.  R.  87,  as  to  when  subrogation  takes  place. 

Cited  in  note  in  99  A.  S.  R.  508,  on  subrogation  of  surety  on  injunction 
bond. 

t6  AM.  REP.  891,  CECIL  T.  HICKS,  29  GRATT.  1. 
Continuance  of  contract  rate  of  interest. 

Cited  in  Strayer  v.  Long,  83  Va.  715,  3  S.  E.  372,  holding  that  where  debtor 
lawfully  agreed  to  pay  10  per  cent  interest  court  will  compel  payment  though 
debtor's  land  is  placed  in  receiver's  hands  at  creditor's  instance;  Shipman  v. 
Bailey,  20  W.  Va.  140,  upholding  recovery  of  interest  at  contracted  rate,  if 
l^al,  up  to  time  decree  for  payment  is  rendered;  Barbour  v.  Tompkins,  31  W. 
Va.  410,  7  S.  E.  1,  holding  notes  bearing  10  per  cent  interest  bear  same  rate 
after  maturity;  Shaw  v.  Rigby,  84  Ind.  375,  43  A.  R.  96;  Union  Inst,  for  Sav. 
V.  Boston,  129  Mass.  82,  37  A.  R.  305;  Evans  v.  Rice,  96  Va.  50,  30  8.  E.  463,— 
holding  that  contract  rate  of  interest  continues  until  payment  though  greater 
than  authorized  rate. 

Cited  in  reference  notes  in  26  A.  R.  469,  on  effect  on  notes  of  subsequent 
change  in  the  legal  rate  of  interest;  28  A.  R.  21,  on  conventional  rate  of  in- 
terest attaching  till  payment  of  note  as  between  original  parties  though  rate 
is  subsequently  changed  by  statute. 

Cited  in  notes  in  30  A.  R.  48,  on  interest  after  maturity;  47  A.  R.  70,  on 
rate  of  interest  after  maturity  of  obligation  bearing  interest  at  special  rate; 
26  L.  ed.  U.  S.  531,  on  rate  of  interest  after  maturity. 
When  interest  begins  to  run. 

Cited  in  McVeigh  v.  Howard,  87  Va.  599,  13  S.  E.  31,  holding  bond  reading 

**In  consideration I  owe,  and  hereby  promise  to  pay"  $10,000,  bears 

interest  from  date. 

Allowance  of  interest  as  damages. 

Cited  in  reference  note  in  76  A.  D.  602,  on  determination  of  amount,  where 
interest  is  allowed  as  damages. 

S6  AM.  REP.  896,  MATTHEWS  T.  WARNER,  29  GRATT.  670. 
Measure  of  damages  for  death  from  wrongful  act. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Lansford,  42  C.  C.  A.  160,  102  Fed.  62,  hold- 
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ing  thftt  under  statute  giring  damages  for  negligent  killiag  "as  jurj  mi^i  aa- 
sess,**  both  compensatory  and  exemplary  may  be  recovered;  Beeson  t.  Green 
Mountain  Gold  Min.  Co.  57  Cal.  20,  upholding  recovery  by  widow  of  damages  for 
loss  of  husband's  society  owing  to  his  death  by  negligence;  McKeever  v.  Market 
Street  R.  Co.  59  Cal.  294,  holding  widow  and  children  entitled  to  damages  for 
death  of  husband  and  father  as  under  circumstances  se«n  just  in  addition  to 
pecuniary  damages;  Howard  County  v.  Legg,  93  Ind.  523,  47  A.  R.  390,  upholding 
child's  recovery  for  loss  of  father's  care  and  training  due  to  his  death  from  negli- 
gence; Poole  V.  Southern  P.  Co.  7  Utah,  303,  26  Pac  654,  holding  that  in  statu- 
tory action  for  damages  for  death  by  wrongful  act,  jury  may  consider  number 
and  ages  of  deceased's  family;  Simmons  v.  McConnell,  86  Va.  494,  10  S.  E.  838, 
holding  in  suit  for  damages  for  negligent  killing  of  wife,  evidence  that  after 
marriage,  husband  had  better  habits,  admissible  on  question  of  damages  > 
Chesapeake  ft  O.  R.  Co.  v.  Hawkins,  26  L.R.A.(N.a)  309,  98  C.  C  A.  443,  174 
Fed.  597,  holding  fact  that  child  of  tender  years  was  without  earning  capacity 
did  not  limit  recovery  to  nominal  damages. 

Cited  in  reference  note  in  34  A.  R.  44,  on  damages  in  action  for  negligent 
killing. 

Cited  in  notes  in  48  A.  D.  637,  on  damages  for  death  of  relative;  12  A.  S.  R 
376,  on  elements  and  measure  of  damages  in  actions  for  causing  death  of 
human  beings;  17  L.R^.  71>  on  measure  of  recovery  for  death  caused  by 
negligence. 

Denied  in  Webb  v.  Denver  &  R.  G.  W.  R.  Go.  7  Utah,  17,  24  Pae.  616,  deny- 
ing recovery  for  mental  anguish  of  mother  caused  by  wrongful  killing  of  ehild. 

When  exemplary  damages  will  be  awarded. 

Cited  in  Louisville,  N.  &  G.  S.  R.  Co.  v.  Fleming,  14  Lea,  128,  upholding  re- 
covery of  exemplary  damages  for  wilfully  putting  passenger  off  train  in  dis- 
regard of  his  rights. 

Cited  in  reference  notes  in  10  A.  S.  R.  522,  as  to  when  exemplary  damages 
are  recoverable;  1  A.  S.  R.  616,  on  what  compensatory  damages  should  include. 

Cited  in  note  in  50  A.  D.  773,  on  exemplary  damages  for  criminal  torts. 
—  For  death. 

Cited  in  Klepsch  v.  Donald,  4  Wash.  436,  31  A.  S.  R.  936,  30  Pac  991,  hold- 
ing that  under  statute  giving  pecuniary  or  exemplary  damages  for  death  by 
wrongful  act,  exemplary  damages  are  only  allowable  where  act  was  wilful; 
Baltimore  &  0.  R.  Co.  v.  Noell,  32  Gratt.  394;  Anderson  v.  Hygeia  Hotel  Co. 
92  Va.  687,  24  S.  E.  269;  Turner  v.  Norfolk  &  W.  R.  Co.  40  W.  Va.  675,  22  S. 
E.  83;  Keliey  v.  Ohio  R  Co.  68  W.  Va.  216,*2  L.RA.(N.S.)  898,  62  S.  E.  520,— 
upholding  recovery  of  exemplary  damages  for  death  by  wrongful  act  or  negli- 
gence. 

Necessity  that  complaint  for  wrongful  death  allege  that  widow  or  heirs 
are  left. 

Cited  in  Warner  v.  Western  North  Carolina  R.  Co.  94  N.  C.  250,  holding 
that  in  administrator's  suit  for  damages  for  n^ligent  killing,  complaint  must 
not  allege  that  intestate  left  next  of  kin  or  heirs;  Louisville  &  N.  R.  Co.  v. 
Pitt,  91  Tenn.  86,  18  S.  W.  118,  holding  in  damage  suit  for  wrongful  death, 
complaint  must  aver  that  deceased  left  widow  or  children. 

Cited  in  note  in  48  A.  D.  636,  on  pleading  and  practice  in  action  for  death  of 
relative* 
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Sumdencj  of  complaint  for  negrligence. 

Cited  in  Rideout  ▼.  Winnebago  Traction  Co.  123  Wis.  297,  69  L.R.A.  601, 
101  N.  W.  672,  holding  that  wilfnlness  is  excluded  in  complaint  charging  mere 
want  or  ordinary  care. 

26  AM.  REP.   401,  BOOK£R  T.  BOOK£R,   29  GRATT.   605. 
PresampUon  of  payment  from  lapse  of  time. 

Cited  in  Updyke  v.  Lane,  78  Va.  132,  holding  that  common  law  presumption 
of  payment  only  applies  after  lapse  of  twenty  years;  TumbuU  v.  Mann,  99  Va. 
41,  37  S.  E.  288,  holding  presumption  of  payment  of  trust  deed  after  twenty 
years  not  affected  by  passage  of  statute  of  limitations;  Brewis  v.  Lawson,  76 
Va.  36;  Norwell  v.  Little,  79  Va.  141;  Lightfoot  v.  Green,  91  Va.  609,  22  S.  E. 
242;  Jameson  v.  Rixey,  94  Va.  342,  64  A.  S.  R.  726,  26  S.  £.  861,— holding  pre- 
sumption of  payment  after  twenty  years  rebuttable  presumption. 

Cited  in  reference  note  in  46  A.  R.  153,  on  presumption  of  payment  from 
lapse  of  time. 

Cited  in  note  in  16  E.  R.  C.  312,  on  when  claim  for  interest  barred. 
ReriTal  of  barred  specialty  debt. 

Cited  in  note  in  16  £.  R.  C.  291,  on  sufficiency  of  acknowledgment  to  revive 
barred  specialty  debt. 
Title  bj  adverse  liolding. 

Cited  in  Bowman  v.  Hicks,  80  Va.  806,  holding  party  holding  adversely  who 
buys  outstanding  claim  has  absolute  title  after  nineteen  years  peaceable  pos- 
session; TunsUll  V.  Withers,  86  Va.  892,  11  S.  E.  566,  holding  right  to  en- 
force vendor's  lien  not  barred  by  lapse  of  twenty-six  years,  where  war  has 
intervened  for  period  of  five  years. 

26  AM.  REP.  405,  HERRINQt.  WICKHAH,  29  GRATT.  628. 
Proof  of  fraud. 

Cited  in  Seekel  v.  Winch,  108  Iowa,  102,  78  N.  W.  821,  denying  validity  of 
deed  to  wife  of  land  grossly  out  of  proportion  to  husband's  circumstances  leav- 
ing nothing  with  which  to  pay  debts;  Sutherlin  v.  March,  75  Va.  223,  hold- 
ing retention  of  possession  after  sale  not  per  se  evidence  of  fraud;  Engleby 
V.  Harvey,  93  Va.  440,  25  S.  E.  225,  holding  assignment  by  sub-contractor  to 
amount  coming  to  him  in  order  to  carry  on  contract  insufficient  proof  of  fraud; 
Simon  v.  Ellison,  2  Va.  Dec.  203,  22  S.  E.  860,  holding  proof  creating  strong 
suspicion  that  assignee  knew  of  fraud  insufficient  to  render  transfer  void; 
White  V.  Perry,  14  W.  Va.  66,  holding  that  fraud  may  be  proven  by  circum- 
stantial evidence;  Ley  v.  Metropolitan  L.  Ins.  Co.  120  Iowa,  203,  94  N.  W. 
568;  Redwood  v.  Rogers,  105  Va.  155,  53  S.  E.  6,— holding  that  whether  evi- 
dence be  positive  or  circumstantial,  fraud  must  be  established  by  clear  and 
substantial  proof. 

Cited  in  note  in  4  L.R.A.  833,  on  degree  of  proof  necessary  to  establish 
fraud. 
When  conveyance  is  fraudulent. 

Cited  in  reference  note  in  29  A.  R.  749,  on  validity  of  deed  for  support  of 
mistress  after  death  of  grantor. 

Cited  in  notes  in  3  L.RJL.  823,  on  when  sale  is  vitiated  for  fraud;  13  L.RJL 
640,  on  effectiveness  of  voluntary  conveyance. 
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—  Grantee*s  knowledge. 

Cited  in  American  Net  &  Twine  Co.  t.  Mayo,  97  Va.  182,  33  S.  E.  528,  hold- 
ing conveyance  void  where  grantee  ii  shown  to  have  had  notice  of  facts  which 
would  excite  suspicion  of  ordinary  man  and  lead  to  discovery  of  fraud;  Yost 
V.  Graham,  50  W.  Va.  199,  40  S.  E.  361,  holding  that  assignee  must  know  of 
fraudulent  design  in  order  to  render  transfer  void  for  fraud;  Hickman  ▼. 
Trout,  83  Va.  478,  3  6.  E.  131;  Goshom  v.  Snodgrass,  17  W.  Va.  717;  Bin- 
baugh  V.  Loomis,  48  W.  Va.  666,  37  S.  E.  794,— holding  that  grantee  must 
know  of  fraud  in  order  that  conveyance  be  set  aside  for  grantor's  fraud. 

Cited  in  note  in  32  L.R.A.  39,  on  what  constitutes  participation  by  piir- 
chaser  in  vendor's  fraud  so  as  to  invalidate  as  against  vendor's  creditors  trans- 
fer made  on  good  consideration. 

—  Oonveyance  to  intended  wife. 

Cited  in  Cohen  v.  Eiiox,  90  Cal.  266,  13  L.RJL  711,  27  Pac  216,  upholding 
conveyance  of  father  to  daughter  in  consideration  of  marriage  though  grantor 
was  insolvent  at  time,  grantee  being  ignorant  of  fraud;  Saunders  v.  Saunders, 
J  44  Mo.  482,  46  S.  W.  428,  holding  woman  taking  by  settlement  takes  vested 
right;  Triplett  v.  Rcmiine,  33  Gratt.  651,  holding  that  when  woman  conveys 
land  to  trustee  for  intended  husband  and  children,  purchase  price  having  been 
borrowed,  land  is  liable  therefor;  Moore  v.  Butler,  90  Va.  683,  19  S.  E.  850,  up- 
holding antenuptial  conveyance  to  wife  who  knew  husband  purchased  on  credit 
but  supposed  he  intended  to  pay;  Snyder  v.  Grandstaff,  96  Va.  473,  70  A.  S.  R 
863,  31  S.  E.  647,  upholding  conveyance  to  intended  wife  in  consideration  for 
marriage  afterward  consummated,  against  all  but  existing  creditors  of  grantor; 
Martin  v.  Smith,  25  W.  Va.  579,  denying  wife's  title  to  bonds  when  it  appeared 
before  marriage  deceased  husband  gave  same  to  intended  wife,  but  thereafter 
retained  possession,  disposing  of  same;  Prewit  v.  Wilson,  103  U.  S.  22,  26  L. 
ed.  360;  State  ex  rel.  Harrison  v.  Osborn,  143  Ind.  671,  42  N.  E.  921;  Clay  v. 
Walker,  79  Va.  92;  Noble  v.  Davies,  1  Va.  D^.  633,  4  S.  E.  206;  Boggess  v. 
Richards,  39  W.  Va.  567,  45  A.  S.  R.  938,  26  L.  R.  A.  537,  20  S.  E.  599,— hold- 
ing marriage  settlement  not  impeachable  by  creditors  unless  had  notice  of 
fraud;  Dent  v.  Pickens,  46  W.  Va.  378,  33  S.  E.  303,  on  validity  of  ante-nuptial 
settlement  on  intended  wife. 

Cited  in  reference  notes  in  7  A.  S.  R.  84,  on  validity  of  marriage  settlement 
as  against  husband's  creditors;  45  A.  S.  R.  948,  on  marriage  as  consideraticm 
for  marriage  settlement. 

Cited  in  notes  in  7  A.  D.  362,  on  marriage  as  valuable  consideration  for  deed; 
40  A.  R.  623,  on  marriage  as  consideration  for  antenuptial  settlement;  13 
L.R.A.  712;  50  A.  D.  372,  373,— on  marrage  settlements;  90  A.  S.  R.  510,  on 
validity  of  antenuptial  settlement  as  against  husband's  creditors;  12  L.RA. 
464,  on  sufficiency  of  marriage  as  consideration  to  support  promise;  32  L.RJL 
43,  on  participation  of  beneficiary  in  fraud  so  as  to  invalidate  marriage  settle 
ment  as  against  creditors. 

Denied  in  McGowan  v.  Hitt,  16  S.  C.  602,  42  A.  R.  650,  denying  validity  of 
conveyance  by  insolvent  to  intended  wife  on  eve  of  marriage. 
What  transfers  are  Tolnntary. 

Cited  in  note  in  14  A.  S.  R.  741,  on  what  transfers  are  voluntary. 

26  AM.  REP.  420,  WHITEACRE  ▼.  RBCTOR,  29  GRATT.  714. 

Homestead  exemption. 
Cited  in  Bnm  v.  Mann,  12  L.R.A.(N.S.)   154,  80  C.  C.  A.  513,  151  Fed.  145, 
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holdiog  homestead  exemption  law  insuiBcieiit  to  exempt  land  from  liability  for 
torts  of  entrymen;  Allen  v.  Clark,  62  C.  C.  A.  68,  126  Fed.  738,  denying  right 
to  levy  on  homestead  property  for  payment  of  fine  to  United  States;  Schuessler 
T.  Dudley,  80  Ala.  647,  60  A.  R.  124,  2  So.  626,  holding  that  lien  created  by 
bond  of  tax  collector  extends  to  homestead  property;  Burton  v.  Mill,  78  Va.  468, 
holding  that  homestead  exemption  does  not  protect  against  demands  for  damages 
for  breach  of  marriage  contract. 

Cited  in  reference  note  in  38  A.  R.  34,  on  homestead  exemption  as  against 
criminal  fine. 

Cited  in  notes  in  46  A.  S.  R.  388,  on  liability  of  homestead  for  torts;  24 
L.R.A.  789,  on  exemption  of  homestead  from  liability  for  torts;  24  LJt.A.  790, 
on  exemption  of  homestead  from  liability  of  fine  or  costs. 

Distinguished  in  Maloney  v.  Newton,  86  Ind.  666,  44  A.  R.  46,  holding  house- 
holder  exemption  law  sufficient  to  protect  one  becoming  replevin  bail  on  judg- 
ment in  bastardy  prosecution;  Jewett  v.  Ware,  107  Va.  802,  60  S.  E.  131,  hold- 
ing that  homestead  exemption  may  be  claimed  against  judgment  for  breach  of 
contract  where  action  not  based  on  tort. 

26  AM.  REP.   424,  ADTE  v.  SMITH,  44   CONN.   60. 
Validity  of  charitable  trusts. 

Cited  in  Jones  v.  Habersham,  107  U.  S.  174,  27  L.  ed.  401,  2  Sup.  Ct.  Rep. 
336,  upholding  bequest  to  first  Christian  church  erected  in  village  of  Telpair- 
ville,  as  good  charitable  bequest;  Bristol  v.  Bristol,  63  Conn.  242,  6  AU.  687, 
denying  validity  of  bequest  authorizing  executrix  to  disburse  from  estate  to 
such  worthy  persons  as  she  deems  proper,  such  sums  as  it  pleases  her  up  to 
$6,000;  Strong's  Appeal,  68  Conn.  627,  37  Atl.  396,  upholding  bequest  of  prop- 
erty in  trust  directing  trustee  to  pay  income  to  committee  created  by  will  who 
were  to  use  same  in  aiding  poor  with  food,  in  their  discretion;  Kinike's  Estate, 
155  Pa.  101,  26  Atl.  1016,  30  W.  N.  C.  22,  9  Lane.  L.  Rev.  180,  1  Pa.  Dist.  R. 
172,  11  Pa.  Co.  Ct.  232,  upholding  validity  of  devisee  of  residue  of  property  to 
executors  to  distribute  among  such  charitable  institutions  and  in  proportion  as 
they  deem  proper;  Mason  v.  Perry,  22  R.  I.  476,  48  Atl.  671,  denying  validity 
of  bequest  to  Masons  in  trust  for  relief  of  needy  members  or  for  general 
purposes  of  lodge;  DuUes's  Estate,  16  Pa.  Dist.  R.  618,  on  validity  of  charitable 
devises. 

Cited  in  reference  notes  in  28  A.  R.  622,  on  validity  of  bequest  to  charitable 
use;  39  A.  R.  463,  on  invalidity  of  uncertain  charitable  trust;  36  A.  R.  656,  on 
sufficiency  of  grant  or  devise  for  charitable  use;  1  A.  S.  R.  416,  on  validity  of 
devises  and  bequests  to  charitable  uses. 

Cited  in  notes  in  60  A.  R.  230,  on  uncertainty  of  designation  in  charitable 
bequest;  49  A.  S.  R.  128,  on  rule  against  perpetuities  as  applicable  to  charita- 
ble uses;  63  A.  S.  R.  264,  on  statute  of  uses;  63  A.  S.  R.  266,  on  benevolence, 
philanthropy,  and  charity  at  large;  64  A.  S.  R.  756,  761,  on  certainty  and  unity 
required  in  charitable  trusts;  3  L.R.A.  149,  on  sufficiency  of  designation  of 
beneficiaries  in  bequest  for  charitable  use;  6  L.R.A.  33,  as  to  whether  statute 
of  uses  and  trusts  prevails  in  United  States;  6  L.R.A.  41,  on  selection  of  bene- 
ficiaries in  public  charitable  uses;  12  L.R.A.  416,  giving  instances  of  bequests 
held  void  for  uncertainty  of  cestui  que  trust;  14  L.R.A.(N.S.)  89,  on  in- 
clusion of  purposes  not  charitable  in  bequest  for  charity  or  religion;  14  L.R.A. 
(N.S.)  129,  on  necessary  certainty  as  to  beneficiaries  in  bequest  for  charity  or 
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religion;  14  LJtA.(N.S.)  130,  on  sufficiency  of  designation  or  description  of 
beneficiary  in  bequest  for  charity  or  religion;  6  E.  R.  C.  679,  on  validity  of  be- 
quest in  trust  for  charitable  purposes;  14  A.  S.  R.  446,  on  doctrine  of  cy  prte; 
5  L.R.A.  34,  as  to  whether  doctrine  of  cy  prds  is  adopted  in  construction  of 
wills. 

Denied  in  Pell  y.  Mercer,  14  R.  I.  412,  upholding  bequest  of  personalty  in 
trust  for  such  works  of  religion  as  executors  may  select. 
Tmst  TOld  for  anoertAlnty. 

Cited  in  Murdock  v.  Bridges,  91  Me.  124,  39  AtL  475,  denying  validity  of 
trust  directing  trustee  to  pay  balance  of  estate  to  persons  who  cared  for  settler 
a9  trustee  thought  best. 
Title  to  TOld  gift  over. 

Cited  in  Leake  v.  Watson,  60  Conn.  598,  21  Aa  1075,  holding  that  when  gift 
over  is  void  remainder  becomes  intestate  estate. 
Chancery  jorisdlctlon  over  charities. 

Cited  in  note  in  14  L.RJL(N.S.)  58,  on  origin  and  nature  of  chancery  juris- 
diction over  charities. 

Meaning  of  "benevolent." 

Cited  in  Mason  v.  Zimmerman,  81  Kan.  799,  106  Pac  1005,  holding  "be- 
nevolent" to  be  synonymous  with  "charitable." 

26  AM.  REP.  4S0,  ENSCOE  v.  DUNN,  44  CONN.  9S. 
Bzemptlons  from  execution. 

Cited  in  Davidson  v.  Hannon,  67  Conn.  312,  52  A.  S.  R.  282,  34  L.RJL  718, 
34  Atl.  1050,  holding  photographic  lens  used  by  photographer  in  his  business 
to  be  implement  of  trade  within  meaning  of  exemption  statute. 

Cited  in  reference  notes  in  27  A.  R.  120,  on  exemptions  from  execution; 
7  A.  S.  R.  267,  on  nonexemption  of  horse  from  execution  sale;  123  A.  S.  R.  148, 
on  exemption  of  implements  of  guide  or  fisherman;  123  A.  S.  R.  145,  on  ex- 
emption of  carts  or  two-wheeled  vehicles. 

Cited  in  notes  in  21  A.  D.  547,  on  meaning  of  "tools"  in  exemption  laws; 
21  A.  D.  553,  on  exemption  of  machines  and  articles  which  are  not  tools. 

26  AM.  REP.  4S1,  LINSLET  v.  HUBBARD,  44  CONN.  109. 
Legislative  authority  over  decedent  estates. 

Cited  in  Comstock  v.  Gay,  51  Conn.  45,  upholding  legislative  authority  to 
authorise  tenant  in  tail  to  convey  fee  simple  estate;  Wheeler's  Appeal,  45 
Conn.  36,  on  legislative  power  to  decree  sales  of  property  left  by  will  so  they 
could  not  be  alienated. 

Cited  in  reference  note  in  28  A.  R.  758,  on  statute  authorizing  probate 
court  to  make  partition  of  realty  devised  in  trust  for  benefit  of  infant. 

Cited  in  notes  in  79  A.  S.  R.  88,  89,  on  power  of  legislature  to  authorise 
sale  of  real  property  of  decedents  for  the  purpose  of  holding  or  investing  pro- 
ceeds; 79  A.  S.  R.  91,  on  power  of  legislature  to  authorize  sale  of  real  property 
of  decedents  for  best  interests  of  estate. 

26  AM.  REP.  4SS,  DOOIiEY  v.  MERIDEN,  44  CONN.  117. 
Negligence  as  onestlon  for  Jury. 

Cited  in  CPNeiU  v.  East  Windsor,  63  Conn.  150,  27  Ati.  237,  holding  question 
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whetlier  log  lying  near  highway  rendered  road  unsafe  to  be  for  jury;  Quit, 
C.  A  S.  F.  R,  Co.  V.  Gasscamp,  69  Tex.  645,  7  S.  W.  227,  holding  negligence 
in  crossing  unsafe  bridge,  there  being  no  other  way  to  reach  village,  to  be 
for  jury. 

MnnldpaUty's  liability  for  injury  due  to  icy  walk. 

Cited  in  Cloughessey  v.  Waterbury,  51  Conn.  405,  50  A.  R.  38,  upholding 
city's  liability  for  injuries  caused  by  falling  on  icy  walk;  Lincoln  v.  Smith, 
28  Neb.  762,  45  N.  W.  41,  holding  fact  that  defect  in  sidewalk  is  covered 
by  snow  insufficient  to  relieve  city  from  liability;  Hampson  v.  Taylor,  15 
R.  I.  83,  8  Atl.  331,  upholding  town's  liability  for  injuries  to  pedestrian 
caused  by  slipping  on  unrepaired  walk  which  was  covered  with  ice. 

Cited  in  reference  note  in  31  A.  R.  533,  on  liability  of  municipal  corporation 
for  injuries  from   icy  sidewalk. 

Cited  in  notes  in  5  L.R.A.  254,  on  duty  of  mimicipal  corporations  to  keep 
streets  and  sidewalks  in  safe  condition;  21  L.R.A.  266,  on  liabiHty  of  muni- 
cipal corporation  for  ice  on  streets  or  sidewalks  in  case  of  negligence;  21 
L.R.A.  272,  on  liability  of  municipal  corporation  for  ridges  of  snow  and  ice 
on  streets  or  sidewalks;  7  L.R.A.<N.S.)  937,  on  municipal  liability  for  in- 
juries from  smooth,  level  ice  or  snow  accumulating  from  natural  causes  on 
sidewalk  not  otherwise  defective. 

26  AM.  RBP.  486,  STATE  v.  KINNETT,  44  CONN.  158. 
Admissibility  of  woman's  statements  regarding  sexnal  interoonrse  after 
commission  of  offense. 

Cited  in  Benton  v.  Starr,  58  Conn.  285,  20  Atl.  450,  holding  declaration  of 
prosecutrix  as  to  when  and  where  child  was  begotten  admissible  in  bastardy  suit. 
—  In  prosecution  for  rape  or  assault  to  rape. 

Cited  in  Bamett  v.  State,  83  Ala.  40,  3  So.  612;  State  v.  Byrne,  47  Conn. 
465;  Com.  v.  Cleary,  172  Mass.  175,  51  N.  E.  746;  People  v.  demons,  37 
Hun,  580,  3  N.  Y.  Crim.  Rep.  565, — ^holding  that  in  prosecuticm  for  rape, 
prosecutrix's  complaint  after  offense  is  admissible  to  corroborate  her  testi- 
mony; State  V.  Imlay,  22  Utah,  156,  61  Pac.  557,  upholding  admissibility 
of  prosecutrix's  declarations  at  time  of  offense  in  case  of  assault  with  intent 
to  commit  rape;  State  v.  Sebastian,  81  Conn.  1,  69  Atl.  1054,  holding  evidence 
that  girl  made  charges  against  defendant,  admissible  in  discretion  of  court. 

Cited  in  reference  notes  in  1  A.  S.  R.  389,  31  A.  R.  593,— on  right  of 
state  in  prosecution  for  rape  to  prove  details  of  complainant's  complaints; 
40  A.  S.  R.  282,  on  proof  of  complaint  charging  rape,  by  prosecutrix. 

"What  constitutes  rape. 

Cited  in  reference  note  in  38  A.  R.  369,  on  decree  of  resistance  necessary  to 
constitute  rape  of  woman  in  possession  of  physical  and  mental  powers. 
Admissibility  of  declarations,  generally. 

Cited  in  note  in  34  A.  R.  480,  on  declarations  of  deceased  as  part  of  res- 
gestae. 

26  AM.  REIP.  489,  PARROTT  v.  BRIDGEPORT,  44  CONN.  180. 
Right  to  mandamus. 

Cited  in  notes  in  20  L.R.A(N.S.)  801,  on  mandamus  to  compel  public 
officer  or  board  to  perform  contractual  duty;  125  A.  S.  R.  512,  on  mandamus 
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to   enforce  oontract   rights   inToWing  no  question   of  public   trust   or   oflkuU 
duty. 

—  To  enforce  prlTate  oontrmct. 

Cited  in  United  SUtes  ex  reL  Greenbrier  Coal  k  Coke  Co.  ▼.  Norfolk  k  W. 
R.  Co.  138  Fed.  849,  denying  mandamus  to  enforce  distribution  of  coal  cars 
in  accordance  with  contract;  Tobey  v.  Hakes,  54  Conn.  274,  1  A.  &  R.  114, 
7  Atl.  551,  denying  mandamus  to  compel  secretary  of  private  corporation 
to  allow  stockholder  to  transfer  stock  in  companys*  books;  Florida,  C.  & 
P.  R.  Co.  T.  State,  31  Fla.  482,  34  A.  S.  R.  30,  20  L.RJL  419,  13  So.  103, 
denying  mandamus  to  compel  railroad  to  locate  depot  in  particular  place; 
Wren  v.  Indianapolis,  96  Ind.  206,  upholding  mandamus  to  compel  city  to 
make  proper  estimates  of  work  on  street  performed  by  contractor;  State 
ex  rel.  Dstis  v.  Mortensen,  69  Neb.  376,  95  N.  W.  831,  5  A.  A;  E.  Ann.  Cas. 
291,  denying  mandamus  to  enforce  business  contract  against  public  corpor- 
ation; Bradbury  v.  Mutual  Reserve  Fund  Life  Asso.  63  N.  J.  Eq.  306,  31 
AtL  775,  denying  mandamus  to  enforce  conditions  of  mutual  insurance  policy 
regarding  relief  from  forfeiture;  Morris  v.  Williams,  23  Wash.  459,  63  Pse. 
236,  denying  mandamus  to  compel  county  commissioners  to  issue  finding  bonds 
which  they  had  contracted  to  sell;  State  ex  reL  ELruts  v.  Washington  Irrig. 
Co.  41  Wash.  283,  111  A.  S.  R.  1019,  83  Pac.  308,  denying  mandamus  to 
enforce  private  contract  for  irrigation;  Page  v.  Longueuil,  Rap.  Jud.  Quebec 
7  B.  R.  262;  Lahiff  v.  St.  Joseph's  Total  Abstinence  k  B&kev.  Soc  76  Conn. 
648,  100  A.  S.  R.  1012,  66  L.R.A.  92,  57  Atl.  692,--on  mandamus  to  compel 
enforcement  of  private  contracts. 

Cited  in  note  in  3  L.R.A.  265,  on  rule  that  mandamus  is  issued  only  for 
public  purposes. 

S6  AM.  REP.   44S,  PAINE  T.  LESTER,   44  CONN.   196. 
Conflict  of  laws  —  As  to  recelTCPS. 

Cited  in  Gerding  v.  East  Tennessee  Land  Co.  185  Mass.  380,  70  N.  E.  206,  up- 
holding receiver's  title  to  property  in  other  state  than  that  of  appointment  as 
matter  of  comity;  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App.  34,  holding  that  by 
rule  of  comity  receiver  appointed  in  another  state  may  sue  in  this  state. 

—  Assignment  and  Insolvency  laws. 

Cited  in  Gray  v.  Covert,  25  Ind.  App.  561,  81  A.  S.  R.  117,  58  N.  K  731;  Sands 
▼.  E.  S.  Greeley  &  Co.  31  C.  C.  A.  424,  59  U.  S.  App.  610,  88  Fed.  130,— holding 
that  no  distinction  will  be  made  between  foreign  and  domestic  creditors  whose 
claims  are  of  equal  validity;  Cole  v.  Cunning^iam,  133  U.  S.  107,  33  L.  ed.  538, 
10  Sup.  Ct.  Rep.  269,  upholding  injunction  of  creditor's  suit  in  sister  state  to 
attach  property  there,  pending  insolvency  proceedings  in  state  of  both  creditor's 
and  debtor's  domicil;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  624,  43  L.  ed.  835, 
19  Sup.  Ct.  Rep.  545,  holding  that  state  insolvent  laws  do  not  affect  property 
in  sister  state;  Pond  v.  Cooke,  45  Conn.  126,  29  A.  R.  668,  holding  that  after 
appointment  of  receiver  in  sister  state,  property  brought  into  this  state  by 
receiver  in  performance  of  duty  cannot  be  taken  by  resident  creditors;  Crouse 
V.  Phoenix  Ins.  Co.  56  Conn.  176,  7  A.  S.  R.  298,  14  Atl.  82,  holding  debt  due 
from  insurance  company  having  office  in  foreign  state  in  which  creditor  resided 
passes  by  assignment  by  such  creditor  for  benefit  of  his  creditors;  Egbert  v. 
Baker,  58  Conn.  319,  20  Atl.  466,  upholding  common  law  assignment  by  foreign 
debtor  as  to  debts  due  assignor  from  residents;   First  Nat.  Bank  v.  Walker, 
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61  Conn.  154,  23  Atl.  696,  denying  rights  of  subsequent  attaching  creditor  of 
debt  due  nonresident  debtor  where  debtor  bad  assigned  debt  for  benefit  of  credit- 
ors; Rhawn  v.  Pearce,  110  111.  360,  61  A.  R.  691,  denying  effect  of  assignment 
under  insolyent  law  of  sister  state  as  against  nonresident  creditor;  Catlin  v. 
Wilcox  Silver-Plate  Co.  123  Ind.  477,  18  A.  S.  R.  338,  8  L.R.A.  62,  24  N.  E.  260, 
denying  court's  aid  to  foreign  receiver  as  against  nonresident  creditor;  Frank  v. 
Bobbitt,  166  Mass.  112,  29  N.  £.  209,  upholding  foreign  assignment  for  benefit 
of  creditors  as  against  citizen  of  still  another  state;  Jenks  ▼.  Ludden,  34  Minn. 
482,  27  N.  W.  188,  upholding  creditor's  right  to  enforce  lien  against  debtor's 
property  in  sister  state,  though  subsequently,  debtor  made  assignment  of  all 
his  property;  Sturtevant  v.  Armsby  Co.  66  N.  H.  557,  49  A.  S.  R.  627,  23  Atl. 
368,  denying  validity  of  assignment  under  foreign  insolvency  law  as  against 
subsequent  attachment  by  resident  of  property  in  this  state;  Hibemia  Nat.  Bank 
v.  Lacombe,  21  Hun,  166,  upholding  attachment  by  foreign  creditor  of  debtor's 
funds  in  this  state  as  against  foreign  assignee;  Cross  v.  Brown,  19  R.  I.  220, 
33  Atl.  147,  denying  validity  of  insolvency  proceedings  in  sister  state  as  against 
prior  attachment  creditors  in  this  state;  Ex  parte  Dickinson,  29  S.  C.  453, 
denying  validity  in  South  Carolina  of  assignment  in  New  York  in  accordance 
with  New  York  law,  as  to  property  in  South  Carolina,  assignment  law  being 
different;  Thum  v.  Pingree,  21  Utah,  348,  61  Pac.  18,  holding  that  receiver  of 
insolvent  bank  appointed  by  state  court  has  no  jurisdiction  over  property  out- 
side of  state  of  appointment;  Bloomingdale  ▼.  Weil,  29  Wash.  611,  70  Pac.  94, 
denying  right  of  foreign  creditor  to  attach  realty  of  foreign  debtor  in  Washing- 
ton, as  against  foreign  assignee  for  benefit  of  creditors;  Magraw  v.  Irwin,  5 
W.  N.  C.  557,  on  rights  of  nonresident  creditor;  Wyeth  Hardware  k  Mfg.  Co. 
V.  H.  F.  Lang  &  Co.  54  Mo.  App.  147,  on  validity  of  foreign  attachment. 

Cited  in  reference  notes  in  37  A.  R.  360,  on  priority  between  assignment  for 
creditors  made  in  one  state  and  subsequent  attachment  in  another  state  where 
property  situated;  48  A.  R.  616,  on  conflict  of  laws  as  to  assignments  for  credit- 
ors; 13  A.  S.  R.  767,  on  validity  in  one  state  of  assignment  for  benefit  of  credit- 
ors executed  in  another. 

Cited  in  notes  in  55  A.  R.  136,  on  extraterritorial  effect  of  transfers  of  per- 
gonal property;  15  A.  S.  R.  213,  on  validity,  when  rendered,  of  decree  of  dis- 
charge as  against  nonresident  not  a  party  to  insolvency  proceedings;  59  A.  S.  R. 
SSI,  on  injunction  against  suits  in  other  state  or  country  interfering  with  bank- 
ruptcy proceedings;  23  L.R.A.  42,  on  transfer  of  personal  property  out  of  state 
JLS  to  nonresidents  by  assignment  under  insolvency  statutes;  17  L.R.A.  86^  on 
protection  of  domestic  creditors. 
«- Exemption  laws. 

Cited  in  Stevens  ▼.  Brown,  20  W.  Va.  450,  denying  enforcement  of  exemption 
laws  of  sister  state  in  West  Virginia. 

26  AM.  REP.  446,  ZAIiESKI  ▼.  CliABK,  44  CONN.  S18,  Ijater  appeal 

in  45  Conn.  S97. 
<:k>ntract  for  "satisfaction*'  of  purchaser  or  employer. 

Cited  in  Buckstaff  v.  Russell  ft  Co.  151  IT.  S.  626,  38  L.  ed.  292,  14  Sup^ 
Ct.  Rep.  448,  on  recovery  for  contract  where  article  is  to  be  to  purchaser's  sati8« 
faction;  Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  54  A.  R.  709,  4 
N.  £.  749,  holding  that  under  contract  to  fix  boilers  satisfactorily!  employer 
must  give  reason  for  dissatisfaction. 
Am.  Rep.  Vol.  XVI.— 53. 
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Cited  in  reference  notes  in  33  A.  R.  353,  on  effect  of  contract  for  an  article 
to  be  ''satisfactory^  to  purchaser;  14  A.  S.  R.  424,  on  meaning  of  such  words 
as  "to  satisfaction"  used  in  contracts. 

Cited  in  notes  in  54  A.  R.  711-716,  on  effect  of  contract  for  goods  or  serrices 
to  be  satisfactory;  17  L.RJL  207,  208,  on  right  of  purchaser  to  reject  article 
guaranteed  to  give  satisfaction. 
« Right  to  discharge  unsatisfactory  employee. 

Cited  in  Mackenzie  ▼.  Minis,  132  Oa.  323,  23  L.R.A.(N.S.)  1003,  63  S.  E.  900, 
16  A.  &  E.  Ann.  Cas.  723;  Brown  v.  Retsof  Min.  Co.  127  App.  Diy.  368,  lU 
N.  T.  Supp.  594;  Bush  y.  Koll,  2  Colo.  App.  48,  29  Pac  919,— holding  that  serv- 
ant agreeing  to  render  satisfactory  services  may  be  discharged  by  employer  at 
any  time  services  are  unsatisfactory;  Crawford  v.  Mail  k  Exp.  Pub.  Co.  163 
N.  Y.  404,  57  N.  E.  616,  upholding  publisher's  right  to  dismiss  editor  hired 
subject  to  condition  of  giving  satisfaction,  at  any  time  if  service  is  unsatis- 
factory. 

«  Denial  of  recovery  where  work  Is  unsatisfactory. 

Cited  in  Haehnel  v.  Trostler,  54  Misc.  262,  104  N.  T.  Supp.  533,  denying  re- 
covery for  work  of  making  coat  to  satisfaction  of  employer  where  coat  was  not 
satisfactory;  McClure  Bros.  v.  Briggs,  58  Vt  82,  56  A.  R.  557,  2  Atl.  583,  hold- 
ing vendor  of  organ  which  was  to  be  to  vendee's  satisfaction  must  prove  that 
vendee  was  satisfied  in  suit  for  price;  Hartford  v.  Hartford  Electric  Light  Co. 
65  Conn.  324,  32  Atl.  925;  C.  &  C.  Electric  Motor  Co.  v.  Frisbie,  66  Conn.  67, 
33  Atl.  604;  Latrobe  v.  Winans,  89  Md.  636,  48  Atl.  829;  Mullally  v.  Greenwood, 
127  Mo.  138,  48  A.  8.  R.  613,  29  S.  W.  1001;  King  v.  Gsantner,  23  Neb.  795,  37 
N.  W.  654;  Smith  v.  Buffalo  Street  R.  Co.  35  Hun,  204;  Gschwander  v.  Coet, 
19  Or.  513,  26  Pac  621;  Williamson  v.  North  Pacific  Lumber  Co.  42  Or.  153, 
70  Pac.  387;  Livesley  v.  Johnston,  45  Or.  30,  106  A.  S.  R.  647,  65  L.RJL  783, 
76  Pac  946,— on  vendee's  satisfaction  as  condition  precedent  to  performance. 

—  Effect  of  unreasonable  refusal  to  be  satisfied. 

Cited  in  Parlin  k  O.  Co.  v.  Greenville,  61  C.  C.  A.  591,  127  Fed.  55,  uphalding 
recovery  of  price  of  garbage  furnace  constructed  as  warranted  in  every  respect 
which  was  to  be  tested  to  satisfaction  of  conunittee  though  committee  unreas<Hi- 
ably  refuse  to  express  satisfaction;  Dickey  v.  Coffeyville  Vitrified  Brick  &  Tile 
Co.  69  Kan.  106,  76  Pac  398,  denying  right  of  lessee  of  gas  well  with  privilege 
of  withdrawal  if  satisfied  same  is  unprofitable  to  withdraw  while  well  is  profit- 
able merely  upon  assertion  that  it  is  not;  Hawkins  v.  Graham,  149  Mass.  284, 
14  A.  S.  R.  422,  21  N.  E.  312,  holding  that  satisfaction  regarding  heating  plant 
to  be  put  into  mill,  must  be  tested  by  mind  of  reasonable  man;  Hummel  v.  Stem, 
21  App.  Div.  544,  48  N.  Y.  Supp.  528  (affirming  15  Misc  27,  36  N.  T.  Supp.  443), 
holding  party  putting  in  ventilating  machine  to  satisfaction  of  vendee  may 
recover  price  upon  proof  that  vendee  ought  to  have  been  satisfied;  Haney-Camp- 
bell  Co.  V.  Preston  Creamery  Asso.  119  Iowa,  188,  93  N.  W.  297,  holding  that 
where  vendee's  satisfaction  is  condition  precedent  to  sale  of  machinery,  test 
must  be  reasonable;  Walker  v.  Grout  Bros.  Automobile  Co.  124  Mo.  App.  628, 
102  S.  W.  25,  holding  purchaser  of  automobile  under  agreement  for  return  if 
unsatisfactory,  not  bound  by  opinion  of  reasonable  person. 

—  Necessity  for  absolute  satisfaction  of  purchaser. 

Cited  in  01>ea  v.  Winona,  41  Minn.  424,  43  N.  W.  97,  upholding  recovery  on 
contract  for  grading  to  be  performed  to  satisfaction  of  other  party,  where  there 
is  substantial   performance;    Campbell   Printing  Press  Co.  v.   Thorp,   1   L.}tA. 
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645,  36  Fed.  414,  holding  contract  for  purchase  of  presses,  to  work  satisfactorily 
not  binding  though  presses  work  reasonably  well;  Church  v.  Cheape,  64  Fed.  96,. 
holding  purchaser  not  bound  to  pay  for  irrigation  concern  where  litigation  has- 
not  been  settled  to  his  honest  satisfaction  as  per  contract;  Johnson  v.  Bindseil,. 
15  Daly,  492,  8  N.  T.'Supp.  485,  holding  that  plaintiff  must  prove  defendant'^ 
satisfaction,  in  suit  for  pay  for  services  in  drafting  patterns  for  scales,  which  are 
to  be  satisfactory;  Adams  Radiator  k  Boiler  Works  v.  Schnader,  155  Pa.  394,  35 
A.  S.  R.  893,  26  Atl.  745,  32  W.  N.  C.  281,  denying  recovery  of  contract  price 
of  heater,  constructed  under  agreement  to  satisfy,  where  vendee  was  honestly 
dissatisfied;  Exhaust  Ventilator  C6.  v.  Chicago,  M.  &  St.  P.  R.  Co.  66  Wis.  218, 
57  A.  R.  257,  28  N.  W.  343,  denying  sale  of  article  to  work  satisfactorily  where 
purchaser  is  honestly  dissatisfied. 

—  Purchaser  or  employer  as  sole  Judge  of  satisfactoriness. 

Cited  in  Liberman  v.  Beckwith,  79  Conn.  317,  65  Atl.  153,  8  A.  &  E.  Ann.  Cas. 
271,  holding  that  where  prospective  sale  of  land  is  conditioned  upon  title  being 
satisfactory  to  buyer,  he  is  sole  judge  of  matter;  Blaine  v.  Publishers  George 
Knapp  &  Co.  140  Mo.  241,  41  S.  W.  787,  holding  that  luider  agreement  to  pay 
servant  increased  salary  if  his  services  became  more  valuable,  it  was  for  em- 
ployer to  determine  value  of  services;  Thurman  v.  Omaha,  64  Neb.  490,  90  N.  W. 
253,  holding  that  where  purchaser  agrees  to  buy  if  his  attorney  is  satisfied  with 
title,  attorney's  honest  opinion  can  not  be  reviewed;  Gwynne  v.  Hitchner,  66 
N.  J.  L.  97,  48  Atl.  571,  holding  that  employer  has  right  to  judge  whether  color 
mixer  performed  work  satisfactorily;  Singerly  v.  Thayer,  108  Pa.  291,  56  A.  R. 
207,  2  Atl.  230,  43  Phila.  Leg.  Int.  38,  16  Pittsb.  L.  J.  N.  S.  379,  holding  that 
under  contract  to  construct  elevator  to  vendee's  satisfaction,  vendee  is  judge  aa 
to  whether  he  is  satisfied;  Sanger  v.  Slayden,  7  Tex.  Civ.  App.  605,  26  S.  W.  847„ 
holding  that  under  sale  of  land  subject  to  vendee's  satisfaction  with  title,  no* 
one  can  question  reasonableness  of  vendee's  dissatisfaction;  Watkins  v.  Napier,. 
44  Tex.  Civ.  App.  432,  98  S.  W.  904,  holding  under  contract  of  employment  toi 
employer's  satisfaction,  employer  is  sole  judge  as  to  whether  he  is  dissatisfied;; 
Osborne  v.  Francis,  38  W.  Va.  312,  45  A.  S.  R.  859,  18  S.  E.  591,  holding  that, 
purchaser  of  binder  which  was  to  work  to  his  satisfaction  has  absolute  right  to» 
reject;  Moore  v.  Goodwin,  43  Hun,  534;  Pennington  v.  Howland,  21  R.  I.  65v 
70  A.  S.  R.  774,  41  Atl.  891, — holding  that  under  contract  to  paint  picture  that 
was  satisfactory,  employer  was  sole  judge  as  to  whether  he  was  satisfied;  Wood 
Reaping  &  Mowing  Mach.  Co.  v.  Smith,  50  Mich.  565,  45  A.  R.  57,  15  N.  W.  906; 
McCormick  v.  Finch,  100  Mo.  App.  641,  75  S.  W.  373,— holding  that  under 
contract  for  purchase  of  binder  subject  to  return  if  unsatisfactory,  vendee  ia 
absolute  judge. 

Cited  in  note  in  12  L.R.A.(N.S.)  408,  as  to  when  employer's  judgment  as  to 
quality  of  work  is  conclusive  on  right  to  terminate  contract  of  employment  if 
work  is  not  satisfactorily  performed. 

—  Fraudulent  or  capricious  denial  of  satisfaction. 

Cited  in  Silsby  Mfg.  Co.  v.  Chico,  11  Sawy.  183,  24  Fed.  893,  holding  purchaser 
bound  where  he  is  satisfied  with  article,  though  he  fraudulently  declares  that  he 
is  not;  Buford  v.  Ward,  108  Ala.  307,  19  So.  357,  denying  recovery  of  contract 
prioe  of  article  furnished  under  agreement  to  satisfy  defendant  though  dissatis- 
faction result  from  mere  caprice. 
Validity  of  optional  agreements,  generally. 

Cited  in  Magic  Packing  Co.  v.  Stone-Ordean  Wells  Co.  158  Ind.  538,  64  N.  E. 
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11,  upholding  optional   agreement  to  sell  without  obligation   to   purchase  or 
accept. 

Cited  in  reference  note  in  86  A.  S.  R.  898,  on  optional  and  alternative  eon- 
tracts. 

Scope  of  new  trial. 

Cited  in  Zaleski  v.  Clark,  45  Conn.  397,  holding  ''new  trial*'  granted  upon 
motion  for  error  upon  former  trial  means  new  trial  of  issue  of  fact  before  tried; 
Fritts  ▼.  New  York  ft  N.  E.  R.  Co.  63  Conn.  452,  28  Atl.  529,  holding  that  when 
new  trial  is  granted  by  supreme  court  without  qualification  it  means  new  trial 
of  entire  cause. 

26  AM.  REP.  447,  FEIiLOWES  ▼.  NEW  HAVEN,  44  CONN.  S40. 
litabllltx  of  city  for  damages    from  change  of  grade  of  street. 

Cited  in  Healey  v.  New  Haven,  47  Conn.  305;  Gilpin  v.  Ansonia,  68  Conn.  72, 
35  Atl.  777, — holding  that  mere  change  of  grade  is  not  taking  of  property,  re- 
quiring compensation;  McGar  ▼.  Bristol,  71  Conn.  652,  42  Atl.  1000,  holding 
person,  erecting  house  on  summit  of  ridge  crossing  highway,  not  estopped  from 
claiming  damages  from  reduction  of  grade  on  ground  that  change  ought  to  have 
been  forseen;  Talcott  Bros.  v.  Des  Moines,  134  Iowa,  113,  120  A.  S.  R.  419, 
12  L.R.A.<N.S.)  696,  109  N.  W.  311,  holding  city  not  liable  for  sUding  of  soU 
of  abutting  property  into  excavation  made  in  grading  street 

Cited  in  reference  notes  in  32  A.  R.  367 ;  42  A.  R.  406, — on  liability  of  municipal 
oorporation  for  injury  to  lands  by  grading  street. 

Cited  in  notes  in  4  A.  S.  R.  401,  on  compensation  for  consequential  damages 
resulting  from  change  of  street  grade;   14  L.R.A.  371,  on  injury  to  abutter's 
easements  by  changing  grade  of  street;  23  L.R.A.  660,  on  damages  to  abutting 
owner  by  first  establishing  grade  of  street  on  paper. 
Liability  of  city  for  discretionary  acts. 

Cited  in  Whitney  v.  New  Haven,  58  Conn.  450,  20  AtL  666,  refusing  injunc- 
tion against  demolition  by  city  of  building  on  public  green,  being  matter  in- 
volving exercise  of  discretion;  Burford  v.  Grand  Rapids,  53  Mich.  98,  51  A.  R. 
105,  18  N.  W.  571,  holding  city  permitting  street  to  be  coasted  on,  not  liable 
for  injury  therefrom. 

Cited  in  reference  note  in  28  A.  R.  620,  on  city's  liability  for  damages  to  abut- 
ting owners  for  granting  use  of  street. 
Elements  of  damages  for  opening  street. 

Cited  in  Portland  v.  Kamm,  10  Or.  383,  holding  that  probable  grade  and  condi- 
tion of  street  when  opened  are  proper  subjects  for  consideration  of  jury  in  esti- 
mating damages. 
Award  of  full  compensation  In  condemnation  proceedings. 

Cited  in  Grant  v.  Hyde  Park,  67  Ohio  St.  166,  65  N.  £.  891,  holding  that 
damages  on  condemnation  of  land  should  give  full  ccmipensation. 
Right  to  Injunction  —  For  Tiolatlon  of  right  of  lateral  support. 

Cited  in  notes  in  33  A.  S.  R.  472,  on  right  to  injunction  for  violation  of  right 
of  lateral  support;  68  L.R.A.  698,  on  refusal  of  injunction  against  municipality 
for  removal  of  lateral  or  subjacent  support. 
—  Against  unlawful  use  of  street. 

Cited  in  Canastota  Knife  Co.  v.  Newington  Tramway  Co.  69  Conn.  146,  36 
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Atl.  1107,  holding  that  street  railway  can  be  enjoined  by  proprietor  of  fee  of 
highway  from  building  road  over  route  deviating  from  charter. 
Right  of  lateral  support  of  land. 

Cited  in  notes  in  5  A.  S.  R.  538,  on  liability  of  railroad  for  interference  with 
lateral  support  of  land;  33  A.  S.  R.  465,  466,  on  right  of  lateral  support  a& 
against  mimicipal  corporations;  68  L.R.A.  699,  on  liability  of  a  municipality 
for  removal  of  lateral  or  subjacent  support;  10  E.  R.  C.  161,  on  right  of  lateral 
support  of  land. 
"Taking"  of  property. 

Cited  in  notes  in  16  A.  S.  R.  615,  as  to  whether  removal  of  lateral  support 
from  owner's  land  in  grading  street  is  a  taking  of  his  property;  16  E.  R.  C.  556, 
on  "taking"  as  equivalent  to  "injury"  or  "damage"  entitling  property  owner 
to  compensation. 
"What  is  public  use. 

Cited  in  reference  notes  in  28  A.  S.  R.  644,  on  what  constitutes  a  public  use; 
39  A.  8.  R.  818,  on  what  are  necessary  public  uses  for  which  power  of  eminent 
domain  may  be  exercised;  57  A.  S.  R.  869,  on  constitutional  provisions  as  to 
taking  property  for  public  use. 

26  AM.  REP.  462,  KINNEY  v.  WHITON,  44  CONN.  262. 
Who  entitled  to  insist  on  estoppel. 

Cited  in  Townsend  Sav.  Bank  v.  Todd,  47  Conn.  190,  holding  that  grantee, 
informed  by  grantor  of  declarations  of  other  parties  that  they  had  no  claim  on 
property,  cannot  set  them  up  as  estoppel;  Chase's  Appeal,  67  Conn.  236,  18 
Atl.  96,  holding  that  bank,  on  request  of  person  about  to  assume  management  of 
corporation,  furnishing  him  its  claim  against  corporation,  estopped,  as  against 
such  person,  from  afterwards  presenting  claim  knowingly  omitted  from  state- 
ment; Wheeler  v.  Young,  76  Conn.  44,  55  Atl.  670,  holding  that  title  acquired 
by  one  year  after  giving  warranty  deed  without  title  in  fact  or  of  record  does 
not,  under  doctrine  of  estoppel,  inure  to  grantee  of  warranty  deed;  Weidemann 
V.  Springfield  Breweries  Co.  78  Conn.  660,  63  Atl.  162,  holding  that  one  who 
acts  in  reliance  upon  representation,  not  addressed  to  nor  intended  for  him, 
cannot  make  it  basis  of  estoppel ;  Brickley  v.  Edwards,  131  Ind.  3,  30  N.  E.  708^ 
holding  that  letter,  written  by  maker  to  prospective  purchaser  of  note,  that  it 
was  all  right,  and  given  by  latter  to  payee,  who  used  it  in  selling  note  to  plain- 
tiff, will  not  estop  maker  from  pleading  non  est  factum  as  against  plaintiff; 
Pleasant  Hill  Light,  Power  &  Water  Co.  v.  Quinlan,  130  Mo.  App.  487,  109  S.  W. 
1061,  holding  that  fact  that  purchaser  under  general  lien  told  third  parties 
that  he  would  reserve  enough  of  purchase  price  to  pay  judgment  will  not  de- 
feat his  right  of  subrogation;  Lites  v.  Addison,  27  S.  C.  226,  3  S.  E.  214,  holding 
that  representation  though  made  without  intent  to  deceive,  by  maker  of  validity 
of  past  due  note  will  work  estoppel  in  favor  of  purchaser. 
Parol  evidence  to  vary  writing. 

Cited  in  Bradstreet  v.  Rich,  72  Me.  233,  holding  parol  evidence  admissible  to 
show  agreement  between  seller  and  buyer  that  seller  shall  rely  on  purchaser 
from  buyer  for  payment. 

Cited  in  notes  in  6  L.R.A.  37,  on  admissibility  of  agreement  subsequent  to 
written  contract;  12  L.RJL  695,  on  validity  of  oral  warranty  at  time  of  sale 
by  written  contract. 
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26  AM.  REP.  469,  SETMOUR  T.  CONTINENTAIi  li.  INS.  CO.  44  CONN. 

800. 
How  interest  affected  by  subsequent  usury  law. 

Cited  in  Simpson  v.  Hall,  47  Conn.  417,  holding  that  note,  validated  by  subse- 
quent  usury  law,  is  not  affected  by  its  repeal. 

Cited  in  reference  notes  in  26  A.  R.  391,  on  effect  of  subsequent  constitutional 
change  of  legal  rate  of  interest  upon  existing  notes;  28  A.  R.  21,  on  conventional 
rate  of  interest  attaching  till  payment  of  note  as  between  original  parties 
though  rate  is  subsequently  changed  by  statute;  33  A.  S.  R.  635,  on  effect  of 
statute  changing  legal  rate  of  interest. 

Rate  of  interest  after  maturity. 

Cited  in  notes  in  47  A.  R.  70,  on  rate  of  interest  after  maturity  of  obligation 
bearing  interest  at  special  rate;  26  L.  ed.  U.  8.  531,  on  rate  of  interest  after 
maturity. 
Allowance  of  interest  as  damages. 

Cited  in  reference  note  in  76  A.  D.  602,  on  determination  of  amount,  where 
interest  is  allowed  as  damages. 
When  demand  notes  are  collectible. 

Cited  in  Old  Alms-House  Farm  v.  Smith,  52  Conn.  434;  Curtiss  v.  Smith,  76 
Conn.  429,  53  Atl.  902, — holding  that  payee  of  demand  note  with  interest  may 
sue  and  collect  it  at  any  time  after  delivery;  Hampton  v.  Miller,  78  Conn.  267, 
61  Atl.  952,  holding  that  holder  of  demand  note  might  demand  payment  either 
at  or  before  four  months  from  date. 

Cited  in  note  in  5  L.R.A.  534,  on  when  demand  note  due. 
Intent  of  parties  as  governing  contract. 

Cited  in  Winsted  Sav.  Bank  v.  New  Hartford,  78  Conn.  310,  62  Atl.  81,  holding 
that  intent  of  parties  as  to  payment  of  interest  governs  and  creates  real 
contract. 

26  AM.  REP.  471,  TYIiER  v.  HAMBRSIiEY,  44  OONX.  SOS. 
Orders  reviewable. 

Cited  in  Crocker  v.  SUte,  60  Wis.  553,  19  N.  W.  435,  holding  that  order, 
confining  person,  about  to  be  tried  for  crime,  to  lunatic  asylum,  is  not  review- 
able on  writ  of  error;  Hurley  v.  Com.  188  Mass.  443,  74  N.  E.  677,  3  A.  ft  E.  Ann. 
Cas.  757,  holding  that  writ  of  error  lies  to  reverse  judgment  for  contempt,  con- 
sisting of  offer  to  corrupt  jurors. 

Cited  in  note  in  22  L.  ed.  U.  S.  355,  on  right  to  review  decree  pimishing  for 
contempt. 
Extent  of  review  of  adjudication  of  contempt. 

Cited  in  Burke  v.  Territory,  2  Okla.  499,  37  Pac.  829,  holding  that  on  appeal 
from  judgment  of  contempt,  only  questions  of  law  will  be  considered. 

Cited  in  note  in  22  A.  S.  R.  417,  418,  on  right  to  appeal  or  writ  of  error  from 
adjudication  of  contempt. 
Inherent  power  of  court  to  punish  contempt. 

Cited  in  Huntington  v.  McMahon,  48  Conn.  174;  Burks  v.  Territory,  2  Okla. 
409,  37  Pac.  829, — holding  that  power  to  punish  contempt  is  inherent  in  all 
courts. 

Cited  in  note  in  15  E.  R.  C.  158,  on  power  of  justice  of  peace  to  commit  for 
contempt. 
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Operation  of  writ  of  error  as  supersedeas. 

Cited  in  Tyler  v.  Hamersley,  44  Conn.  419,  26  A.  R.  479,  holding  that  writ  of 
error  does  not  operate  as  supersedeas  in  case  of  peremptory  mandamus. 

Distinguished  in  Catlin  v.  Baldwin,  47  Conn.  173,  holding  that  motion  in  error 
filed  by  respondent  corporation  operates  as  supersedeas  of  execution  of  order 
appointing  receiver. 

26  AM.  REP.  479,  TYIjSR  v.  HAMERSLEY,  44  CONN.  419. 
Power  of  equity  to  enjoin  Judicial  proceedings. 

Cited  in  Allis  v.  Hall,  76  Conn.  322,  66  Atl.  637,  holding  that  equity  can 
enjoin  party  from  taking  out  execution  on  judgment;  Re  Sawyer,  124  U.  S. 
200,  31  L.  ed.  402,  8  Sup.  Ct.  Rep.  482;  Hemsley  v.  Myers,  46  Fed.  283;  Ar- 
buckle  V.  Blackburn,  65  L.R.A.  864,  61  C.  C.  A.  122,  113  Fed.  616;  Davis  & 
F.  Mfg.  Co.  V.  Los  Angeles,  115  Fed.  537;  Paulk  v.  Sycamore,  104  Ga.  24,  69 
A.  S.  R.  128,  41  L.R.A.  772,  30  S.  E.  417,— -holding  that  equity  cannot  enjoin 
institution  of  criminal  proceedings,  whether  for  violations  of  statutes  or  ordi- 
nances; Eberhardt  v.  Pennsylvania  Co.  15  III.  App.  541,  holding  that  equity 
cannot  enjoin  action  of  justice  of  peace;  Golden  v.  Guthrie,  3  Okla.  128,  41  Pac. 
350,  holding  that  injunction  will  not  lie  to  restrain  city  from  punishing  viola- 
tion of  auction  ordinance;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  339,  25 
L.R.A.(N.S.)  208,  123  S.  W.  622,  holding  that  equity  cannot  enjoin  pending 
or  threatened  criminal  prosecution. 

Cited  in  notes  in  35  A.  S.  R.  677,  on  interference  of  equity  with  criminal  pro- 
ceedings; 54  A.  S.  R.  219,  on  proceedings  or  judgments  subject  to  equitable 
relief;  21  L.R.A.  85,  on  injunction  against  prosecution  by  Crown  or  state; 
2  L.R.A.(N.S.)  632,  on  injunction  against  prosecution  of  criminal  or  quasi- 
criminal  nature. 

26  AM.  REP.  48S,  SUFFIEIiD  T.  HATHAWAY,  44  CONN.  5S1. 
Rights  of  abutting  owner  in  highway. 

Cited  in  Wright  v.  Austin,  143  Cal.  236,  101  A.  S.  R.  97,  65  L.R.A.  949,  76 
Pac.  1023,  holding  that  abutting  owner  of  fee  can  enjoin  public  authorities 
from  using  water  under  road  for  sprinkling  road  by  means  of  well  dug  in  road; 
Canastota  Knife  Co.  v.  Newington  Tramway  Co.  69  Conn.  146,  36  Atl.  1107, 
holding  that  construction  of  railway  over  route  not  authorized  by  charter  is 
trespass  upon  land  of  abutting  owner  of  fee  of  highway;  People  v.  Foss,  80  Mich. 
559,  20  A.  S.  R.  532,  8  L.R.A.  472,  45  N.  W.  480,  holding  that  no  one  but  abut- 
ting owner  of  fee  has  right  to  harvest  grass  on  untraveled  portion  of  highway; 
Bigelow  V.  Whitcomb,  72  N.  H.  473,  65  L.R.A.  676,  57  Atl.  680,  holding  that 
abutting  owner  cannot  be  deprived,  without  compensation,  of  right  in  trees 
in  part  of  highway,  not  required  for  travel;  Clutter  v.  Davis,  26  Tex.  Civ.  App. 
532,  62  S.  W.  1107,  holding  that  wells  cannot  be  dug  in  road,  for  convenience 
of  travelers,  without  consent  of  abutting  owner. 

Cited  in  notes  in  101  A.  S.  R.  114,  on  abutting  owner's  right  to  use  of  water 
in  highway;  8  L.R.A.  429,  on  whether  condemnation  of  land  for  highway  devests 
owner  of  fee;   12  L.R.A.(N.S.)    1164,  on  right  of  municipality  to  take  soil  or 
mineral  from  highway  to  injury  of  fee. 
Duty  and  power  of  municipality  as  to  highways. 

Cited  in  State  ex  rel.  Bulkeley  v.  Williams,  68  Conn.  131,  48  L.R.A.  465,  36 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  840 

Ail.  421  (dissenting  opinion),  on  duty  and  power  of  town  in  reference  to  high- 
way. 

CondnsiTeness  of  exercise  of  Judgment  by  municipality. 

Cited  in  Sherwood  ▼.  Duluth,  40  Minn.  22»  41  N.  W.  234,  holding  that  judgment 
of  city  as  to  propriety  or  necessity  of  diverting  stream  into  sewer  is  conclnatye. 

S6  AM.  REP.  486,  STATB  ▼.  BANTIiEY,  44  CONN.  5S7. 
Neglect  of  wound  a«  defense  to  criminal  liability. 

Cited  in  Hopkins  ▼.  United  States,  4  App.  D.  C.  430,  holding  that  neglect  of 
deceased  to  take  proper  care  of  himself  with  view  to  recovery  is  no  defense  to 
crime;  Brown  v.  State,  18  Fla.  472;  Hark  v.  Com.  90  Va.  360,  18  S.  E.  440,— 
holding  accused  responsible,  though  deceased  might  have  recovered  but  for 
aggravation  of  wound  by  unskilful  treatment. 

Cited  in  reference  notes  in  60  A.  R.  44,  on  effect  in  homicide  of  deceased's 
neglect  of  wound;  6  A.  S.  R.  31,  on  responsibility  for  consequences  of  one  in- 
flicting mortal  wound. 

Cited  in  note  in  22  L.R.A.(N.S.)  842,  on  criminal  responsibility  for  wound 
resulting  in  death,  as  affected  by  negligence  or  lack  of  skill  in  treatment  or 
care. 

S6  AM.  REP.  491,  AliLEMANIA  F.  INS.  CO.  T.  HURD,  S7  MICH.   11, 
Avoidance  of  policy  for  breach  of  conditions. 

Cited  in  Cronin  v.  Fire  Asso.  of  Philadelphia,  123  Mich.  277,  82  N.  W.  45, 
holding  that  breach  of  condition  renders  policy  immediately  and  absolutely 
void. 

Cited  in  reference  note  in  4  A.  S.  R.  123,  on  effect  of  breach  of  condition 
against  other  insurance. 
Waiver  of  condition  as  to  additional  Insurance. 

Cited  in  Kitchen  v.  Hartford  F.  Ins.  Co.  67  Mich.  136,  68  A.  R.  344,  23  N.  W. 
616,  holding  condition  waived,  where  agent,  on  being  told  by  insured  to  notify 
company  that  he  was  going  to  procure  additional  insurance,  said  that  it  was 
unnecessary  until  such  insurance  was  obtained;  Robinson  v.  Fire  Asso.  of  Phila- 
delphia, 63  Mich.  90,  29  N.  W.  521,  holding  condition  not  waived,  where  insured 
showed  additional  insurance  policy  to  agent,  who  made  no  remarlcs  thereon; 
Ranch  v.  Michigan  Millers'  Mut.  F.  Ins.  Co.  131  Mich.  281,  91  N.  W.  160,  hold- 
ing that  failure  of  company  to  answer  letter  of  insured,  stating  that  he  has  pro- 
cured additional  insurance  and  asking  if  it  conflicts  with  their  policy,  is  waiver; 
Goldin  V.  Northern  Assur.  Co.  46  Minn.  471,  49  N.  W.  246,  holding  that  mere 
knowledge  of  company  that  insured  has  or  intends  to  procure  other  insurance 
is  not  waiver  of  condition;  New  Orleans  Ins.  Asso.  v.  Griffin,  66  Tex.  232,  18 
8.  W.  505,  holding  facts  insufficient  to  charge  company  with  having  waived 
requirement  of  consent  in  writing  on  policy. 

Cited  in  notes  in  107  A.  S.  R.  149;  27  A.  R.  597, — on  waiver  of  condition 
against  other  insurance;  25  L.R.A.(N.S.)  22,  on  failure  of  insurer  to  speak 
or  act  after  notice  of  breach  of  policy  as  waiver. 

S6  AM.  RBP.  49S,  RAYNOR  v.  NIMS,  S7  MICH.  S4. 
Allowance  of  exemplary  damaffcs. 

Cited  in  notes  in  50  A.  D.  768,  on  allowance  of  exemplary  damages;  27  A.  D. 
686,  on  intent  as  guide  in  determining  whether  exemplary  damages  should  be 
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awarded;  27  A.  D.  687,  on  nature  and  circumstances  of  injury  as  showing  malice 
justifying  exemplary  damages;  27  A.  D.  689,  on  allowance  of  exemplary  dam- 
ages for  trespass  upon  realty;  13  L.R.A.  600,  on  allowance  of  puntitive  damages 
in  actions  for  personal  injuries. 
Correctness  of  charges  as  to  exemplary  damages. 

Cited  in  Hamilton  y.  Smith,  39  Mich.  222,  holding  charge  as  to  exemplary 
damages  too  general  and  vague;  Ross  v.  Leggett,  61  Mich.  445,  1  A.  S.  R.  608, 
28  N.  W.  695,  holding  correct,  charge  that  exemplary  damages  are  given  where 
act  is  so  wanton  or  entails  such  shame  as  to  excite  feelings  more  than  act  less 
wanton;  Lucas  v.  Michigan  C.  R.  Co.  98  Mich.  1,  39  A.  S.  R.  517,  56  N.  W.  1039» 
holding  it  error  to  instruct  jury  that  plaintiff  is  entitled  to  exemplary  damages, 
without  explaining  what  is  meant  thereby. 

26  AM.  REP.  495,  BAU6H  v.  BAUOH,  87  MIOH.  59. 
Who  may  attack  Judgments  and  decrees. 

Cited  in  note  in  60  A.  S.  R.  635,  on  who  may  move  to  vacate  judgments  and 
decrees. 

—  Divorce  decree. 

Cited  in  Smith  v.  Hall,  69  Conn.  651,  38  Atl.  386,  holding  that  man  promis- 
ing to  marry  woman  cannot  attack  divorce  decree  obtained  by  her;  Dow  v, 
Blake,  148  111.  76,  39  A.  S.  R.  156,  35  N.  E.  761,  holding  that  husband's  admin- 
istrator cannot  attack  divorce  decree  on  ground  that  it  was  obtained  by  col- 
lusion; Carlisle  v.  Carlisle,  96  Mich.  128,  55  N.  W.  673,  holding  that  divorce  de- 
cree cannot  be  set  aside  by  strangers  to  record. 

Cited  in  reference  note  in  82  A.  D.  199,  on  right  of  third  parties  to  contest 
validity  of  divorce. 

Cited  in  note  in  54  L.R.A.  758,  on  who  may  sue  or  take  other  proceedings 
to  set  aside  decrees  of  divorce  against  other  parties. 

Parties  to  divorce  suit. 

Cited  in  note  in  61  A.  D.  466,  on  parties  to  divorce  suit. 

Custody  of  infant. 

Cited  in  note  in  34  A.  R.  700,  701,  on  custody  of  infant  on  separation  of 
parents. 

26  AM.  KEP.   497,  THORP  v.  BATEMAN;   87  MIOH.  68. 
Recovery  upon  implied  contract. 

Cited  in  Sullivan  v.  Detroit,  Y.  &  A.  A.  R.  Co.  135  Mich.  661,  106  A.  S.  R. 
403,  64  L.R.A.  673,  98  N.  W.  756,  on  liability  of  corporation,  as  upon  implied 
contract,  to  pay  for  services  rendered  under  express  contract  with  promoters. 

Cited  in  note  in  11  L.RJ^.(N.S.)  888,  on  implication  of  agreement  to  pay 
for  services  rendered  by  members  of  household  not  related  by  blood  or  mar- 
riage. 

—  For  support  or  services  of  infant. 

Cited  in  Fetrow  v.  Krause,  61  III.  App.  238,  holding  that  no  recovery  for  sup- 
port or  for  services  can  be  had,  where  relation  of  loco  parentis  exists;  Walker 
v.  Taylor,  28  Colo.  233,  64  Pac.  192;  James  v.  Gillen,  3  Ind.  App.  472,  30  N. 
K.  7, — holding  that  infant,  residing  with  another  as  one  of  family  cannot  re- 
cover for  services;  Witmer  v.  Eshleman,  18  Lane.  L.  Rev.  329,  holding  that 
minor,  taken  into  uncle's  family,  who  signs  paper  that  no  wages  are  to  be 
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paid  her,  cannot  recover  for  senricet;  Blivin  v.  Wheeler,  25  R.  I.  313,  55  AtL 
760,  holding  action  not  maintainable  for  services  by  infant  placed  in  another 
family  by  her  mother;  Eaves  v.  Fears,  131  Qa.  820,  64  S.  E.  269,  on  recovery 
for  services  of  infant. 

Cited  in  note  in  15  L.R.A.  212,  on  right  of  infant  to  repudiate  contract  for 
services  and  sue  on  quantum  meruit. 

96  AM.  RBP.  499,  FlilNT  it  P.  M.  R.  CO.  T.  WIER,  S7  IflCH.  111. 
Liability  for  injury  to  free  passenger  or  baggage. 

Cited  in  Way  v.  Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa,  48,  52  A.  R.  431,  19 
N.  W.  828,  holding  that  railroad  does  not  owe  same  care  to  person  fraudulently 
riding  on  another's  mileage  ticket  aa  to  bona  fide  passenger;  Littlejohn  v. 
Fitchburg  R.  Co.  148  Mass.  478,  2  L.ILA.  502,  20  N.  E.  103,  on  liabiliiy  of 
railroad  for  injury  to  children  riding  free  by  reason  of  age;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  McGown,  65  Tex.  640;  Williams  v.  Oregon  Short  line  R.  Co.  18  Utah, 
210,  72  A.  S.  R.  777,  54  Pac  991, — holding  carrier  under  same  obligation  of  care 
in  carrying  passenger  free  as  for  hire. 

Cited  in  notes  in  57  A.  R.  396,  on  carrier's  relation  to  one  riding  without 
making  compensation;  99  A.  S.  R.  346,  on  carrier's  liability  for  baggage  as 
that  of  insurer. 

Distinguished  in  Withey  v.  Pere  Marquette  R.  Co.  141  Mich.  412,  113  A.  S. 
R.  633,  1  L.ILA.(N.S.)  352,  104  N.  W.  773,  7  A.  A  E.  Ann.  Cas.  57,  holding 
carrier  liable  for  loss  of  clothing  of  baby,  too  young  to  require  payment  of 
fare  therefor. 

96  AM.  REP.  SOS,  CROMER  T.  PLATT,  S7  MICH.   ISl. 
Definition  and  object  of  protest. 

Cited  in  reference  note  in  21  A.  S.  R.  231,  on  definition  and  object  of  pre- 
test 
Sufficiency  of  notice  of  protest. 

Cited  in  First  Nat.  Bank  v.  Freeman,  47  Mich.  408,  11  N.  W.  219,  on  suf- 
ficiency of  notice  of  protest. 

96  AM.  REP.  508,  FITZSIMMONS  v.  CHAPMAN,  S7  mCH.  1S9. 
Recovery  of  remote  indeterminate  damages. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  on  recovery  of  re- 
mote indeterminate  damages,  where  act  complained  of  is  malicious. 
«»  Loss  of  speculative  profits. 

Cited  in  Smith  v.  Bolles,  132  U.  S.  125,  33  L.  ed.  279,  16  Sup.  Ct.  Rep.  39, 
holding  that  damages  for  falsely  induced  purchase  of  stock  does  not  include  ex- 
pected fruits  of  unrealized  speculation;  Hudson  v.  Archer,  9  S.  D.  240,  68  N. 
W.  541,  holding  that  damages  from  defendant's  transfer  of  mill  without  re- 
quiring guaranty  from  vendee  for  plaintiff  and  from  vendee's  failure  to  re- 
build and  operate  mill  for  specified  period  are  too  speculative;  Stevens  v. 
Yale,  113  Mich.  680,  72  N.  W.  5,  holding  damages  for  breach  of  agreement  to 
advertise  certain  remedies  over  name  of  druggist,  too  speculative  to  permit 
recovery;  Findlater  v.  Dorland,  152  Mich.  301,  116  N.  W.  410,  holding  instruc- 
tion, stating  damages  to  be  difference  between  actual  and  falsely  represented 
"value  of  mining  stock,  erroneous  as  allowing  speculative  damages. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  52  A.  R.  161, 
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on  incompetency  of  speculative  profits  as  damages;  52  L.R.A.  60,  on  damages 
for  fraud  and  false  representations  as  affected  by  loss  of  profits. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  reference  note  in  12  A.  S.  R.  303,  on  measure  of  damages  for  breach 
of  contract. 

S6  AM.  RBP.  512,  CHOPB  v.  DETROIT  &  H.  P.  ROAD  CO.  S7  MIOH. 

195. 
JBffect  of  extension  of  limits  of  municipality  on  prior  rights. 

Cited  in  Ft.  Wayne  Land  k  Improv.  Co.  v.  Maumee  Ave.  Gravel  Road  Co. 
132  Ind.  80,  15  L.R.A.  651,  30  N.  E.  880,  holding  that  extension  of  limits 
•of  municipality  to  embrace  turnpike  cannot  take  from  company  right  to  exact 
tolls;  Detroit  v.  Detroit  k  H.  Pi.  Road  Co.  43  Mich.  140,  5  N.  W.  275,  hold- 
ing that  charter  forbidding  toll-gates  within  city  limits  does  not  oblige  turn- 
pike company  to  remove  gates  brought  within  limits  by  subsequent  extension; 
Highland  Park  v.  Detroit  &  B.  PI.  Road  Co.  95  Mich.  489,  55  N.  W.  382,  deny- 
ing injunction  at  instance  of  village,  against  establishment  and  maintenance 
of  toll-gate  within  limits  of  village;  Enton  v.  Coney  Island  &  B.  R.  Co.  136 
App.  Div.  800,  121  N.  Y.  Supp.  793,  holding  that  extension  of  city  limits  to 
•embrace  entire  length  of  road  does  not  limit  fare  to  be  collected  for  transporta- 
tion. 

Cited  in  notes  in  107  A.  S.  R.  220,  on  effect  of  authorization  by  legislative 
hodies  to  prevent  thing  being  a  public  nuisance;  17  L.R.A.(N.S.)  1073,  on  ex- 
tension of  city  limits  to  include  toll  road  as  taking  of  property  for  which  com- 
pensation must  be  made;  15  L.R.A.  651,  on  right  to  take  toll  on  road  with- 
in city. 

Distinguished  in  Illinois  C.  R  Co.  v.  Chicago,  176  U.  S.  646,  44  L.  ed.  622, 
20  Sup.  Ct.  Rep.  509,  holding  that  restriction  that  railroad  shall  not  locate  track 
within  city  without  its  consent  applies  to  territory  subsequently  included  with- 
in city  limits. 
Application  of  estoppel  to  government. 

Cited  in  Michigan  v.  Jackson,  L.  &  S.  R.  Co.  16  C.  C.  A.  345,  37  U.  S.  App. 
220,  69  Fed.  116;  United  States  v.  Stimson,  60  C.  C.  A.  615,  125  Fed.  907,— hold- 
ing that  substantia]  considerations  underlying  doctrine  of  estoppel  apply  to 
government  as  well  as  to  individuals;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Douglas 
County,  134  Wis.  197,  14  L.R.A.(N.S.)  1074,  114  N.  W.  611,  holding  that  state 
cannot  by  actn  in  pais  be  estopped  to  exercise  its  taxing  or  police  power. 

Cited  in  note  in  137  Am.  St.  Rep.  357,  on  estoppel  of  county  or  municipal 
corporation  to  contest  illegal  claims  or  expenditures. 

Injunction  against  nuisance. 

Cited  in  note  in  42  L.R.A.  820,  on  injunctions  by  municipalities  againft  nui- 
sances on  highways  and  streets. 

26  AM.  REP.  514,  CRANSON  t.  SMITH,  S7  MICH.  S09. 
Constitutionality  of  state  legislation  as  to  transfer  of  patent  rights. 

Cited  in  Allen  v.  Riley,  203  U.  S.  347,  51  L.  ed.  216,  27  Sup.  Ct.  Rep.  95, 
«  A.  &  E.  Ann.  Cas.  137;  Brechbill  v.  Randall,  102  Ind.  628.  52  A.  R.  695, 
1  N.  E.  362, — ^holding  act,  requiring  seller  of  patent  rights  to  file  copy  thereof 
with  county  clerk,  constitutional;  Com.  v.  Petty,  96  Ky.  452,  29  L.R.A.  786, 
29  S.  W.  291,  holding  statute  requiring  pat«»otee  or  vendee  or  assignee  to  pro- 
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cure  license  before  vending  patent  right,  unconstitutional;  People  v.  Ruseeil, 
49  Mich.  617,  43  A.  R.  478,  14  N.  W.  568,  holding  ordinance,  requiring  peddlers 
to  obtain  license,  though  applied  to  sale  of  patented  articles,  constitutional; 
Wilch  V.  Phelps,  14  Neb.  134,  15  N.  W.  361,  holding  act  to  r^fuUte  sale  ot 
patent  rights  and  prevent  frauds,  unconstitutional. 

Cited  in  reference  notes  in  52  A.  R.  695,  on  constitutionality  of  state  law 
regulating  sale  of  patent  rights;  30  A.  R.  248;  57  A.  S.  R.  331, — on  state  lawa 
respecting  sale  of  patent  rights;  72  A.  S.  R.  426,  on  police  regulations  affecting 
patent  rights. 

Cited  in  notes  in  22  A.  R.  68,  on  constitutionality  of  state  statutes  regulat* 
ing  the  mode  of  disposing  of  patent  rights;  29  L.R.A.  787,  on  power  of  state  to 
regulate  sales  of  patent  rights. 
—  As  to  notes  giren  for  patent  riipht. 

Cited  in  Kraft  v.  Gingrich,  2  Pa.  Dist.  R.  398,  12  Pa.  Co.  Ct.  604;  Ozan 
Lumber  Co.  v.  Union  County  Nat.  Bank,  76  C.  C.  A.  218,  7  A.  ft  E.  Ann.  Cas. 
390,   145  Fed.  344, — holding  act,  requiring  note  taken  for  patented  arUcle  to 
show  on  face  that  it  was  so  taken,  unconstitutional;   Woods  v.  Carl,  75  Ark. 
328,  87  S.  W.  621,  3  A.  &  E.  Ann.  Cas.  423,  holding  act,  requiring  that  notes  for 
patent  rights  shall  be  executed  on  printed  forms  showing  consideration,  con- 
stitutional;   Eclipse  Wind   Engine   Co.  v.   Zinunerman  Mfg.   Co.   16   Ind.   App. 
496,  44  N.  E.  1115,  on  constitutionality  of  statute  requiring  note  to  contain 
words  "given  for  patent  right;"  Herdio  v.  Roessler,  109  N.  Y.  127,  16  N.  E.  198 
holding  act,  requiring  on  face  of  note  "given  for  patent  right,"  constitutional 
Tod  V.  Wick  Bros.  36  Ohio  St.  370,  holding  act  to  regulate  execution  and  trans- 
fer of  notes  given  for  patent  rights,  constitutional;   State  v.  Cook,  107  Tenn 
499,  62  L.R.A.  174,  64  S.  W.  720,  holding  act,  denying  privileges  of  negotiability^ 
to  notes  for  patents  and  requiring  statement  thereon  of  consideration,  constitu 
tional;  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451,  106  N.  W.  231,  7  A.  &  E.  Ann 
Cas.  505,  holding  act,  requiring  note  for  patent  to  have  consideration  thereon 
in  red  ink,  unconstitutional. 

Cited  in  note  in  20  L.R.A.  608,  on  statutory  restrictions  as  to  validity  of 
note  given  for  patent  right. 

S6  AM.  RBP.  5S0,  ISLE  ROTAL  MIN.  CO.  ▼.  HERTIX,  87  BflGH.  332. 
Compensation  for  labor  expended  on  another's  property. 

Cited  in  Eaton  v.  Langley,  65  Ark.  448,  42  L.R.A.  474,  47  S.  W.  123,  holding 
that  in  replevin  for  timber  out  by  innocent  trespasser  and  converted  into  cross- 
ties,  damages  are  value  of  cross-ties  less  labor  expended  on  them;  Donovan  v. 
Consolidated  Coal  Co.  88  111.  App.  589,  holding  that  trespasser  carrying  away 
coal  is  liable  for  its  value  at  mouth  of  pit,  less  cost  of  carrying  it  from 
where  dug,  allowing  nothing  for  digging;  Topliff  v.  Shadwell,  68  Kan.  317,  74 
Pac.  1120,  holding  that  purchaser  from  unauthorized  agent  is  not  entitled  to 
compensation  for  improvements  made  by  him  to  land;  Tuttle  v.  White,  46  Mich. 
485,  41  A.  R.  175,  9  N.  W.  528,  holding  that  measure  of  damages  against  bona 
fide  purchaser  from  trespasser  is  value  of  logs  at  time  and  place  of  pur- 
chase; Gates  V.  Rifle  Boom  Co.  70  Mich.  309,  38  N.  W.  245,  holding  that  tres- 
passer is  not  entitled  to  value  of  labor  and  expense  of  cutting  converted  timber 
into  saw-logs;  Miller  v.  Wellman,  75  Mich.  353,  42  N.  W.  843,  holding  that 
measure  of  damages  is  value  of  timber  standing  upon  land,  though  less  than 
cost  of  cutting  it  and  getting  it  to  market;  Fisher  v.  Naysraith,  106  Mich.  71, 
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64  N.  W.  19,  holding  that  incidental  benefits  to  abutting  owner  frcmi  improve- 
ment cannot  be  considered  in  mitigation  of  damages  from  wrongfully  cutting 
down  ornamental  trees;  Anderson  v.  Besser,  131  Mich.  481,  91  N.  W.  737,  hold- 
ing that  damages  for  conversion  of  timber,  removed  to  railroad  and  sold,  are 
market  value  of  logs  at  place  of  sale,  less  reasonable  cost  of  cutting  and  haul- 
ing; Lake  Shore  &  M.  S.  R.  Co.  v.  Hutchins,  37  Ohio  St.  282,  holding  that 
owner  can  recover  only  original  value  of  converted  timber  against  innocent 
purchaser  from  convertor  who  has  added  to  value  by  labor,  whether  converter 
was  wilful  or  involuntary  trespasser. 

Annotation  cited  in  Gaskins  v.  Davis,  115  N.  C.  85,  44  A.  S.  R.  439,  25  L.R.A. 
^13,  20  S.  E.  188,  holding  that  convertor  of  timber  is  not  entitled  to  compen- 
sation for  increase  in  value  by  his  having  transported  it  to  better  market. 

Cited  in  note  in  17  E.  R.  C.  883,  884,  on  right  of  innocent  trespasser  to 
Allowance  for  his  labor  and  expense. 
Rights  acquirecl  by  conversion  of  property. 

Cited  in  Murphy  v.  Sioux  City  &  P.  R.  Co.  55  Iowa,  473,  39  A.  R.  175,  8  N.  W. 
320,  holding  that  one  who  cuts  and  stacks  hay  on  unenclosed  prairie  owned  by 
others,  without  authority,  acquires  no  property  in  such  hay;  Strubbee  v.  Cin- 
cinnati R.  Co.  78  Ky.  481,  39  A.  R.  251,  holding  that  owner  can  reclaim  timber 
converted  by  trespasser  into  railroad  ties  and  sold  to  bona  fide  purchaser. 

Cited  in  reference  note  in  44  A.  S.  R.  447,  on  title  by  accession  to  pr(^>erty 
-taken  innocently. 

Cited  in  notes  in  5  A.  D.  205,  on  owner's  right  to  reclaim  property;  44  A.  S. 
R.  446,  as  to  whether  personal  property  taken  by  one  not  the  owner  can  be- 
come his  property;  32  L.RA.  424,  on  title  by  accession  to  crops,  fruit,  and 
timber,  wrongfully  severed  under  bona  fide  belief  of  title;  32  L.R.A.  425,  429, 
on  title  by  accession  to  crops,  fruit,  and  timber,  severed  and  converted  with 
wrongful  intent;  25  E.  R.  C.  173,  on  what  is  subject  to  conversion. 
Measure  of  damages  in  trespass  or  trover. 

Cited  in  reference  notes  in  64  A.  S.  R.  246,  on  measure  of  damages  in  trover; 
1  A.  S.  R.  497,  on  measure  of  damages  in  trespass  or  trover  for  timber  cut 
on  another's  land;  43  A.  S.  R.  670,  on  damages  for  trespass  in  execution  of 
writ. 

Cited  in  note  in  19  L.R.A.  653,  on  measure  of  damages  for  injuring  or  de- 
stroying trees. 
liiability  for  unintentional  encroachment  on  another's  rights. 

Cited  in  Watts  v.  Tittabawassee  Boom  Co.  62  Mich.  203,  17  N.  W.  809,  hold- 
ing  boom  company  liable  for  obstruction  of  stream  to  injury  of  persons  driving 
their  own  logs,  independent  of  its  motives. 

Cited  in  refer^ice  notes  in  29  A.  R.  293,  on  measure  of  damages  for  unin- 
tentional trespass  in  mining  ore;  36  A.  R.  770,  on  measure  of  damages  for 
trover  for  property  taken  by  mistake. 

Cited  in  notes  in  24  A.  D.  87,  88,  on  measure  of  damages  in  trover  as  against 
innocent  purchaser;  88  A.  R.  69,  on  measure  of  damages  for  unintentionally 
taking  minerals  from  land  of  another. 

46  AM.  REP.  5S1,  FREDERICK  v.  MARQUETTE,  H.  A   O.  R.  CO.  87 

MICH.  842. 
Iti^ht  to  eject  passenger. 

Cited  in  Carvey  v.  Detroit  ft  M.  R.  Co.  138  Mich.  659,  95  N.  W.  716,  holding 
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custom,  unknown  to  passenger,  no  defense  to  action  for  ejection  of  passenger, 
presenting  ticket,  good  on  face;  Morrill  v.  Minneapolis  Street  R.  Co.  103  Minn. 
362,  123  A.  S.  R.  341,  115  N.  W.  395,  holding  that  passenger  ejected  on  pre- 
senting transfer  given  on  prior  car,  can  maintain  action  in  tort  against  rail- 
way; Carmody  v.  St.  Louis  Transit  Co.  122  Mo.  App.  338,  99  S.  W.  495,  holding 
that  passenger,  ejected  after  producing  proper  ticket,  can  maintain  action 
therefor;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla.  41,  41  Pac.  641,  on 
rights  of  trespasser. 

Cited  in  notes  in  5  L.R.A.  819,  on  right  to  expel  passenger  from  train;  41 
L.RA.  707,  on  duty  of  passenger  to  pay  fare  wrongfully  demanded  in  order 
to  avoid  expulsion  and  lessen  damages;  33  L.  ed.  U.  S.  291,  on  conductor's 
right  to  expel  passenger  frcHn  train. 

Distinguished  in  Lake  Erie  k  W.  R.  Co.  v.  Fix,  88  Ind.  381,  45  A.  R.  464, 
holding  that  passenger,  whose   ticket   is  mistakenly  taken  by  brakeman,  can 
maintain  action  for  ejection. 
•"For  nonpayment  of  fare  or  failure  to  present  ticket,  generally. 

Cited  in  Grand  Trunk  R.  Co.  v.  Beaver,  22  Can.  S.  C.  498,  holding  that 
passenger  who  refuses  to  pay  his  fare  may  be  ejected;  Pullman's  Palace-Car 
Co.  V.  King,  39  C.  C.  A.  573,  99  Fed.  380  (dissenting  opinion),  on  action  of 
passenger  for  rightful  ejection  on  refusal  to  pay  fare;  Brown  v.  Rapid  R.  Co. 
134  Mich.  591,  96  N.  W.  925,  holding  that  conductor  can  eject  passenger,  who 
does  not  produce  ticket,  valid  on  face,  or  pay  fare;  Braun  v.  Northern  P.  R. 
Co.  79  Minn.  404,  79  A.  S.  R.  497,  49  L.R.A.  319,  82  N.  W.  984,  holding  that 
both  parent,  and  child  subject  to  payment  of  fare,  may  be  expelled  for  non- 
payment of  child's  fare,  though  parent  tenders  payment  of  his  own  fare;  Chi- 
cago &  A.  R.  Co.  V.  Willard,  31  111.  App.  435;  Illinois  C.  R.  Co.  v.  Louthan, 
80  111.  App.  579;  Southern  Kansas  R.  Co.  v.  Sanford,  45  Kan.  372,  11  L.R.A. 
432,  25  Pac.  891;  Woods  v.  Metropolitan  Street  R.  Co.  48  Mo.  App.  125;  Rogers* 
V.  Atlantic  City  R.  Co.  57  N.  J.  L.  703,  34  Atl.  11;  Louisville,  N.  A  G.  S.  R. 
Co.  V.  Fleming,  14  Lea,  128, — holding  that  passenger,  failing  to  produce  ticket^ 
when  demanded  by  conductor,  may  be  ejected. 

Cited  in  note  in  41  A.  D.  473,  474,  on  validity  of  rule  requiring  passengers 
to  purchase  tickets  and  exhibit  them  to  conductor  on  request. 

•"For  refusal  to  pay  excessive  fare. 

Cited  in  Chamberlain  v.  Lake  Shore  A,  M.  S.  R.  Co.  110  Mich.  614,  68  N.  W. 
423,  holding  that  passenger,  tendering  legal  fare,  ejected  for  refusal  to  pay 
customary  fare,  can  recover  damages  for  ejection. 
•*  Passenger  presenting  defective  ticket. 

Cited  in  Mosher  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  127  U.  S.  390,  32  U  ed.  249^ 
8  Sup.  Ct.  Rep.  1324,  holding  that  passenger,  unable  to  have  tlpket  stamped 
because  of  absence  of  ticket  agent,  cannot  maintain  action  for  ejection;  Hot 
Springs  R.  Co.  v.  Deloney,  65  Ark.  177,  67  A.  S.  R.  913,  45  S.  W.  361,  holding 
that  passenger,  presenting  ticket  improperly  made  out  by  ticket  agent,  can 
maintain  action  for  ejection;  Anderson  v.  Union  Traction  Co.  7  Pa.  Dist.  R. 
41,  4  Lack.  Leg.  News,  5;  Norton  v.  Consolidated  R.  Co.  79  Conn.  109,  118 
A.  S.  R.  132,  63  Atl.  1087,  6  A.  A  E.  Ann.  Cas.  943,— holding  that  passenger, 
given  wrong  transfer  ticket,  cannot  maintain  action  for  ejection;  Hall  v.  Man- 
phis  ft  C.  R.  Co.  15  Fed.  67;  Rawitzky  v.  Louisville  ft  N.  R.  Co.  40  La.  Ann. 
47,  3  So.  387, — holding  that  passenger,  whose  ticket  has  expired  by  limitation 
under  its  very  terms,  cannot  maintain  action  for  ejection;  Philadelphia,  W.  ft 


Digitized  by 


Google 


847  NOTES  ON  AMERICAN  REPORTS.  [631 

B.  R.  Co.  y.  Rice,  64  Md.  63,  21  Ail.  97,  holding  that  pajssenger,  who  is  as- 
sured that  his  return  ticket,  mistakenly  punched  by  conductor,  will  be  all 
right,  can  maintain  action  for  ejection;  Murdock  v.  Boston  &  A.  R.  Co.  137 
Mass.  293,  50  A.  R.  307,  holding  that  passenger  erroneously  assured  by  ticket 
agent  that  his  ticket  is  all  right,  can  maintain  action  for  ejection;  Thomas  v. 
Chicago  ft  6.  T.  R.  Co.  72  Mich.  355,  40  N.  W.  463,  holding  that  passenger, 
whose  ticket  is  for  passenger  trains  only,  cannot  maintain  action  for  ejection 
from  freight  train;  Heffron  v.  Detroit  City  R.  Co.  92  Mich.  406,  31  A.  S.  R. 
601,  16  L.R.A.  345,  52  N.  W.  802,  holding  that  passenger,  ejected  on  presenting 
ticket  void  on  face,  cannot  maintain  action  for  ejection;  Krueger  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  68  Minn.  445,  64  A.  S.  R.  487,  71  N.  W.  683,  holding 
that  passenger  can  recover  for  ejection,  where  ticket  shows  mistake  on  face; 
Western  Maryland  R.  Co.  v.  Stocksdale,  83  Md.  245,  34  Atl.  880;  Van  Dusan 
V.  Grand  Trunk  R.  Co.  97  Mich.  439,  37  A.  S.  R.  354,  56  N.  W.  848;  Brown 
V.  Rapid  R.  Co.  130  Mich.  483,  90  N.  W.  290;  Pennsylvania  Co.  v.  Hine,  41 
Ohio  St.  276;  Peabody  v.  Oregon  R.  &  Nav.  Co.  21  Or.  121,  12  L.R.A.  823,  26 
Pac.  1053;  McKay  v.  Ohio  River  R.  Co.  34  W.  Va.  65,  26  A.  S.  R.  913,  9  L.R.A. 
132,  11  S.  E.  737, — ^holding  that  proper  ejection  of  passenger  given  wrong  ticket, 
is  not  ground  for  action   for  tort,  but  for  breach  of  contract. 

Cited  in  notes  in  46  A.  R.  483,  484,  on  right  to  damages  for  ejection  from 
car  because  defendant's  agent  mistakenly  sold  invalid  ticket;  60  A.  R.  307,  on 
ejection  of  passenger  who  had  paid  for  ticket  to  destination  but  received  one 
short  of  that  point. 

Distinguished  in  Ellsworth  v.  Chicago,  B.  &  Q.  R.  Co.  95  Iowa,  98,  29  L.R.A. 
173,  63  N.  W.  584,  holding  that  passenger,  given  antedated  ticket  by  agent, 
can  recover  for  ejection. 

Disapproved  in  Muckle  v.  Rochester  R.  Co.  79  Hun,  32,  29  N.  Y.  Supp.  732; 
O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  124,  76  A.  S.  R.  639,  46  L.R.A. 
614,  52  S.  W.  872, — holding  that  passenger,  ejected  because  of  defect  in  ticket, 
can  maintain  action  for  expulsion. 
—  Passenger  unable  to  procure  ticket. 

Cited  in  Monnier  v.  New  York  C.  &  H.  R.  R.  Co.  175  N.  Y.  281,  96  A.  S.  R. 
619,  62  L.R.A.  357,  67  N.  E.  569,  holding  that  passenger  unable  to  procure  ticket 
because  of  absence  of  agent,  forcibly  resisting  ejection,  cannot  maintain  action 
for  assault  and  battery. 

Cited  in  note  in  43  L.R.A.  710,  on  passenger's  duty  to  pay  fare  wrongfully 
demanded   in  order  to  avoid  expulsion   and  lessen  damages  where  failure  to 
have  ticket  is  fault  of  ticket  agent. 
Ticket  as  conclusive  evidence  of  right  to  ride. 

Cited  in  dissenting  opinions  in  Indianapolis  Street  R.  Co.  v.  Wilson,  161  Ind. 
153,  100  A.  S.  R.  261,  66  N.  E.  950;  McGraw  v.  Southern  R.  Co.  135  N.  C. 
264,  47  S.  E.  758,— on  ticket  as  conclusive  evidence  of  right  to  travel  as  be- 
tween conductor  and  passenger;  Pouilin  v.  Canadian  P.  R.  Co.  47  Fed.  868; 
New  York,  L.  E.  &  W.  R.  Co.  v.  Bennett,  1  C.  C.  A.  544,  6  U.  S.  App.  95, 
50  Fed.  496;  Pouilin  v.  Canadian  P.  R.  Co.  17  L.R.A.  800,  3  C.  C.  A.  23, 
0  U.  S.  App.  298,  52  Fed.  197;  McGhee  v.  Reynolds,  117  Ala.  413,  23  So.  68; 
Chicago  A.  N.  W.  R.  Co.  v.  Bannerman,  15  111.  App.  100;  Pittsburgh,  C.  C. 
&  St.  L.  R,  Co.  V.  Daniels,  90  111.  App.  154;  Evansville  A  T.  H.  R.  Co.  v. 
Gates,  14  Ind.  App.  172,  41  N.  E.  712;  Callaway  v.  Mellett,  15  Ind.  App.  366, 
67  A.  S.  R.  238,  44  N.  E.  198;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Long,  46  Kan. 
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260,  26  Pac.  682;  Rolfs  y.  Atchison,  T.  ft  8.  F.  R.  Co.  66  Kan.  272,  71  Pac  526; 
Hufford  V.  Grand  Rapids  &  I.  R.  Co.  53  Mich.  118,  18  N.  W.  580;  Mahoney 
V.  Detroit  Street  R.  Co.  93  Mich.  612,  32  A.  S.  R.  528,  18  L.RA.  335,  53  N.  W. 
793;  Keen  v.  Detroit  Electric  R.  Co.  123  Mich,  247,  81  N.  W.  1084,  6  Det.  L. 
N.  1050;  Richmond,  F.  ft  P.  R.  Co.  v.  Ashby,  79  Va.  130,  52  A.  R.  620;  Virginia 
ft  S.  W.  R.  Co.  V.  Hill,  105  Va.  729,  6  L.RJL(N.S.)  899,  54  8.  E.  872,— holding 
that  as  between  conductor  and  passenger  ticket  is  conclusive  evidence  as  to 
extent  of  passenger's  right  to  ride. 

Cited  in  r^erence  note  in  57  A.  S.  R.  244,  on  railroad  tidcet  as  evidence 
of  contract. 

Cited  in  note  in  5  L.R.A.  818,  on  ticket  as  receipt  for  passage. 
Election  of  remedies. 

Cited  in  reference  note  in  59  A.  S.  R.  467,  on  election  between  action  in  tort 
and  on  contract. 

96  AM.  KBP.  586,  AliDRICH  v.  SMITH,  Zl  MIOH.  468. 
Material  alteration  of  written  Instrument. 

Cited  in  reference  notes  in  29  A.  R.  369,  on  effect  of  alteration  of  date  of 
negotiable  instrument;  4  A.  S.  R.  25,  on  what  constitutes  and  effect  of  material 
alteration  of  written  instrument. 

Cited  in  notes  in  86  A.  S.  R.  114,  on  intent  with  which  alteration  of  instru- 
ment is  made;  86  A.  S.  R.  89,  on  change  of  name  of  grantee  or  payee  of  writ- 
ten instrument  as  material  alteration;  3  L.RJL  725,  on  alteration  of  note  by 
maker  as  discharging  indorser. 

Distinguished  in  First  Nat  Bank  v.  Shaw,  .157  Mich.  192,  133  A.  S.  R.  342. 
121  N.  W.  809,  holding  that  forgery  of  part  of  signatures  on  promissory  note 
does  not  invalidate  instrument  as  to  genuine  signatures,  in  hands  of  holder  in 
due  course. 

96  AM.   REP.   588,   MARQUSTTTE,   H.   A  O.  R.   CO.  T.   HARIiOW,   87 

MICH.  554. 
Maintenance  of  action  for  nse  and  oocnpation. 

Cited  in  Tinder  v.  Davis,  88  Ind.  09,  holding  that  action  for  use  and  occu- 
pation will  not  lie  against  one  who  lives  with  and  as  member  of  family  of  ten- 
ant; Lockwood  V.  Thunder  Bay  River  Boom  Co.  42  Mich.  536,  4  N.  W.  292,  hold- 
ing that  action  for  use  and  occupation  will  not  lie,  except  where  contract  rela- 
tion exists  of  landlord  and  tenant;  Henderson  v.  Detroit,  61  Mich.  378,  28 
N.  W.  133,  holding  that  assumpsit  for  use  and  occupation  will  not  lie,  where 
possession  is  taken  and  building  erected  without  consent  of  landowner. 

Cited  in  note  in  14  L.RJL.  156,  on  prerequisites  to  aeticm  for  use  and  occu- 
pation. 

26  AM.  REP.  540,  HAIjIj  t.  PARKER,  87  MIOH.  590,  Reaffirmed  on 

later  appeal  in  89  Mich.  987. 
Liability  of  surety. 

Cited  in  reference  notes  in  27  A.  R.  214,  on  liability  of  surety  where  cosurety's 
signature  forged;  29  A.  R.  377,  on  liability  of  surety  on  bond  executed  on  con- 
dition that  certain  other  person  sign. 

Cited  in  notes  in  45   L.R.A.   341,   on  conditional   execution  of  bond   under 
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parol  agreement  not  to  take  effect  until  signed  by  others;  12  L.R.A.(N.8.)  112, 
on  effect  of  unconditional  delivery  of  Ixmds  unsigned  by  principal  obligor. 
Liability  of  surety  on  yiolatton  of  oonditton. 

Cited  in  Belleville  Sav.  Bank  v.  Bomman,  124  111.  200,  16  N.  E.  210,  holding 
guaranty  of  draft  on  condition  of  indorsement  by  coguarantor  void,  where  co- 
guarantor  signed  separate  paper  guaranteeing  payment  on  failure  of  first  guar- 
antor to  pay;  Fay  v.  Jenks,  93  Mich.  130,  53  N.  W.  163,  holding  indorser  of 
note  on  condition  that  payee  give  maker  exclusive  agency,  released  by  viola- 
tion of  condition  by  payee;  Novak  v.  Pitlick,  120  Iowa,  286,  98  A.  S.  R.  360, 
94  N.  W.  916;  Johnston  v.  Kimball  Twp.  39  Mich.  187,  33  A.  R.  372;  HesseU 
V.  Johnson,  63  Mich.  623,  6  A.  S.  R.  334,  30  N.  W.  209;  State  ex  rel.  Otto  v. 
Austin,  36  Minn.  61,  26  N.  W.  906, — holding  that  bond,  executed  by  sureties, 
but  not  by  principal,  is  void;  Mullen  v.  Morris,  43  Neb.  696,  62  N.  W.  74;  Mid- 
dleboro  Nat.  Bank  v.  Richard,  65  Neb.  682,  76  N.  W.  628, — holding  that  bond 
signed  by  surety  on  condition  of  signing  by  other  sureties,  which  is  not  d<me, 
is  void. 

Cited  in  notes  in  28  A.  D.  679,  on  validity  of  bond  not  signed  by  all  who 
are  expected  to  sign,  of  which  fact  obligee  has  notice;  12  L.R.A.(N.S.)  1107, 
on  effect  of  delivery  of  bond  unsigned  by  principal  obligor  when  he  is  inde- 
pendently bound;  12  L.R.A.(N.S.)  1121,  on  presumption  and  burden  of  proof 
as  to  signatory's  intent  in  executing  bond  which  is  delivered  unsigned  by  prin- 
cipal obligor;  12  L.R.A.(N.S.)  1112,  on  effect  of  delivery  of  official  bond  un- 
signed by  principal  obligor  where  he  is  bound  by  operation  of  law. 

Distinguished  in  Brown  v.  Kent  County  Probate  Judge,  42  Mich.  601,  4  N. 
W.  196,  holding  surety  not  released  by  failure  of  cosurety  to  sign,  when  bond 
is  delivered  with  nothing  on  face  showing  such  condition. 
Operation  of  bond  from  delivery. 

Cited  in  Howard  Ins.  Co.  v.  Silverberg,  89  Fed.  168,  holding  that  undertaking 
on  appeal  is  not  delivered  so  as  to  become  effective  until  filed;  Sullivan  v.  Wil- 
liams, 43  S.  C.  489,  21  S.  E.  642,  holding  that  bond  operates  from  its  delivery. 
Validity  of  contract  signed  on  Sunday. 

Cited  in  Gibbs  &  S.  Mfg.  Co.  v.  Brucker,  111  U.  S.  697,  28  L.  ed.  634,  4  Sup. 
Ct.  Rep.  672,  holding  that  contract,  signed  by  agent  on  Sunday  and  ratified  by 
principal  on  week  day,  is  valid;  Evansville  v.  Morris,  87  Ind.  369,  44  A.  R. 
763,  holding  that  bond,  signed  by  surety  on  Sunday  and  delivered  by  principal 
on  week  day,  is  valid;  Saginaw,  T.  A  H.  R.  Co.  v.  Chappell,  66  Mich.  190,  22 
N.  W.  278,  holding  railroad  aid  subscription  signed  on  Sunday  void  unless  de- 
livered on  week  day. 

Cited  in  reference  note  in  12  A.  D.  292,  on  validity  of  contract  not  finally 
executed  on  Sunday. 

Cited  in  notes  in  4  L.R.A.(N.S.)  1162,  on  validity  of  contract  partially  made 
on  Sunday  and  perfected  on  secular  day;  18  L.R.A.(N.S.)   1177,  on  effect  upon 
validity  of  contract  of  ignorance  of  one  party  that  it  was  executed  by  tho 
other  on  Sunday. 
Enforcement  of  negotiable  Instmment  by  innocent  holder^ 

Cited  in  Amd  v.  Sjoblom,   131   Wis.  642.   10  L.R.A.(N.S.)    842,   111   N.   W. 
666,  11  A.  ft  £.  Ann.  Cas.  1170,  holding  that  note,  violating  statute,  is  valid 
in  hands  of  innocent  holder  for  value. 
Am.   Rep.   Vol.    XVI.— 64. 
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26  AM.   REP.    544,   FOSTE31  t.  VAN  REED,   70  N.  T.    19. 

Subrogation  of  insurer  to  rights  of  mortgagee. 

Cited  in  NeUon  v.  Bound  Brook  Mut  F.  Ins.  Co.  43  N.  J.  £q.  256,  3  A.  S.  R. 
308,  11  Atl.  681  (reversing  41  N.  J.  Eq.  485,  5  Ail.  590),  holding  insurer 
not  entitled  to  subrogation,  where  owner  obtains  insurance  and  subsequently 
sells  property,  policy  to  be  reassigned  to  grantor  as  mortgagee;  Thomas  v. 
Montauk  F.  Ins.  Co.  43  Hun,  218,  holding  that  insurer,  on  payment  of  loss 
under  policy  taken  out  by  mortgagee,  is  entitled  to  subrogation  to  latter 's  rights; 
The  Sidney,  23  Fed.  88;  Allen  v.  Watertown  F.  Ins.  Co.  132  Mass.  480;  Gillespie 
T.  Scottish  Union  &  Nat.  Ins.  Co.  61  W.  Va.  169,  11  L.ILA.(N.S.)  143,  56  a  E. 
213, — holding  that  insurer  is  entitled  to  subrogation  to  rights  of  mortgagee  under 
policy  providing  therefor;  Dick  v.  Franklin  F.  Ins.  Co.  10  Mo.  App.  376,  holding 
that  trustee  in  deed  of  trust  can  contract  with  insurer  to  subrogate  latter  to 
former's  rights  under  deed  of  trust. 

Cited  in  reference  note  in  29  A.  R.  115,  on  right  of  subrogation  in  favor  of 
insurance  company  paying  mortgagee. 

Cited  in  notes  in  54  A.  D.  696,  697,  on  insurer's  right  of  subrogation  upon 
payment  of  mortgagee's  independent  insurance;  44  A.  S.  R.  733,  on  subrogation 
of  insurer  to  rights  of  mortgagee. 

Distinguished  in  Eddy  v.  London  Assur.  Corp.  65  Hun,  307,  20  N.  T.  Supp. 
216,  holding  insurer  not  entitled  to  subrogation  where  there  is  deficiency  after 
foreclosure  in  excess  of  insurance. 
Separate  insurable  interest  of  mortgagee. 

Cited  in  Southern  Bldg.  ft  L.  Asso.  v.  Miller,  49  C.  C.  A.  21,  110  Fed.  35; 
Dick  V.  Franklin  F.  Ins.  Co.  10  Mo.  App.  376, — ^holding  that  trustee  in  deed  of 
trust  has  insurable  interest,  distinct  from  that  of  grantor;  Loewenstein  v. 
Queen  Ins.  Co.  227  Mo.  100,  127  S.  W.  72  (dissenting  opinion),  on  separate  in- 
surable interest  of  mortgagee;  Howes  v.  Dominion  F.  &  M.  Ins.  Co.  2  Ont.  Rep. 
89,  holding  insurance  by  mortgagee  is  for  ultimate  benefit  of  mortgagor  and 
goes  in  liquidation  of  mortgage  debt. 

Cited  in  reference  notes  in  2  A.  S.  R.  225,  on  insurable  interest  of  mortgagee; 
9  A.  S.  R.  619,  <m  mortgagee's  insurable  interest  in  mortgaged  property. 

C^ted  in  notes  in  54  A.  D.  694,  on  what  is  subject  of  independent  insurance 
by  mortgagee;  118  A.  S.  R.  969,  on  application  of  proceeds  of  insurance  taken 
by  mortgagee  alone;   11  L.R.A.(N.S.)    144,  on  interest  of  mortgagor  in  insur- 
ance secured  by  mortgagee  to  protect  his  own  interests. 
Transfer  of  security  as  including  debt. 

Cited  in  Dick  v.  Franklin  F.  Ins.  Co.  10  Mo.  App.  376,  holding  that  policy  pro- 
viding for  assignment  of  security  to  insurer,  will  be  construed  as  requiring  as- 
signment of  debt,  such  being  evident  intention  of  parties;  Klock  v.  Stevens,  79 
N.  T.  S.  R.  603,  43  N.  Y.  Supp.  603,  holding  that  testator  intended  to  include 
bond  in  bequest  of  mortgage;  Yates  County  Nat.  Bank  v.  Baldwin,  43  Hun,  136, 
holding  that  assignment  of  mortgage  without  mention  of  bond  is  valid,  where 
parties  intended  that  bond  should  pass. 

96  AM.  REP.  550,  OORDELL  v.  NEW  YORK  O.  A  H.  R.  R.  CO.  70  N. 

Y.   119. 
Right  of  railroad  to  obstruct  tracks. 
Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  r.  Witherspoon,  112  Tenn.  128,  78  S  W. 
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1052,  holding  that  railroad  may  pile  lumber  on  right  ot  way,  but  must  take 
precautions  to  prevent  obstruction  from  becoming  dangerous. 
Obstructions  to  view  at  railroad  crossing  as  negliegnce. 

Cited  in  Cowles  v.  New  York,  N.  H.  &  H.  R.  Co.  80  Conn.  48,  12  L.R.A.(N.S.> 
1067,  66  Atl.  1020,  10  A.  A,  E.  Ann.  Cas.  481,  holding  that  mere  neglect  of  rail- 
road to  cut  down  trees  and  bushes  does  not  constitute  actionable  negligence;; 
Chicago  A,  A.  R.  Co.  v.  Sanders,  55  111.  App.  87,  holding  that  fact  that  tree  i» 
outside  of  fenced  right  of  way  does  not  excuse  railroad  for  failing  to  regard  it 
as  obstruction;  Missouri,  K.  A  T.  R.  Co.  v.  Rogers,  91  Tex.  52,  40  S.  W.  956, 
holding  that  existence  of  obstructions  of  view  at  crossing  cannot  be  independent 
ground  of  recovery. 

Cited  in  notes  in  90  A.  D.  62,  on  liability  for  personal  injuries  at  crossing, 
where  railroad  company  has  obstructed  traveler's  view;   12  L.R.A.(N.S.)    1069, 
on  negligence  of  railroad  company  in  permitting  obstructions  on  its  right  of  way 
which  obscure  view  of  track  from  highway  crossing. 
Duty  of  railroad  to  person  on  track. 

Cited  in  Collins  v.  New  York,  N.  H.  &  H.  R.  Co.  23  Jones  A  S.  31 ;  Wells  v. 
Brooklyn  Heights  R.  Co.  67  App.  Div.  212,  74  N.  Y.  Supp.  196,— holding  that 
railroad  owes  duty  to  exercise  care  of  prudent  man  to  employee  of  contractor, 
performing  work  on  railroad;  Vanwart  v.  New  Brunswick  R.  Co.  27  N.  B.  69, 
holding  it  duty  of  railroad  company  to  give  some  signal  of  approach  of  train 
toward  deep  cutting. 

Cited  in  note  in  3  L.R.A.  745,  on  vigilance  required  of  railroad  company  at 
highway  crossing. 

Distinguished  in  Clarke  v.  New  York  C.  A  H.  R.  R.  Co.  104  App.  Div.  167, 
93  N.  Y.  Supp.  525,  holding  that  railroad  is  not  bound  to  give  warning  of  ap- 
proach of  trains  at  place  where  boatmen  cross  to  go  to  river. 
Speed  at  crossing  as  bearing  on  negligence. 

Cited  in  Thomas  v.  Delaware,  L.  k  W.  R.  Co.  19  Blatchf.  533,  8  Fed.  729, 
holding  that  failure  to  give  warnings  and  speed  at  private  crossing,  obstructed 
by  freight  cars,  have  bearing  on  question  of  negligence;  Bleyle  v.  New  York  C. 
A  H.  R.  R.  Co.  11  N.  Y.  S.  R.  585,  holding  that  rate  of  speed  at  street  crossing, 
where  view  is  obstructed,  may  be  considered  by  jury;  Salter  v.  Utica  &  B.  River 
R.  Co.  88  N.  Y.  42;  Martin  v.  New  York  C.  A  H.  R.  R.  Co.  27  Hun,  632,— 
holding  that  speed  of  train  in  crossing  country  highway  may  be  considered  in 
determining  negligence. 
Contributory  negligence  In  crossing  tracks. 

Cited  in  Tuttle  v.  Travellers'  Ins.  Co.  134  Mass.  175,  45  A.  R.  316,  holding 
that  person,  running  along  track  in  front  of  train  at  night  to  get  on  train, 
approaching  from  opposite  direction,  is  negligent;  Hamm  v.  New  York  C.  &  H.. 
R.  R.  Co.  18  Jones  &  S.  78,  holding  that  driver,  crossing  immediately  behind 
passing  train  without  looking,  is  negligent;  Tucker  v.  New  York  C.  &  H.  R.  IL 
Co.  124  N.  Y.  308,  21  A.  S.  R.  670,  26  N.  E.  916,  holding  that  failure  of  boy  to 
look  after  passing  between  cars  standing  on  both  sides  of  street  is  contributory 
negligence;  Powell  v.  New  York  C.  &  H.  R.  R.  Co.  22  Hun,  56,  holding  that 
failure  of  boy  to  look  after  waiting  for  freight  train  to  pass  does  not  constitute 
contributory  negligence;  Northrup  v.  New  York,  O.  A  W.  R.  Co.  37  Hun,  295, 
holding  that  question  of  contributory  negligence  of  person  crossing  railroad 
where  view  is  obstructed  is  for  jury. 
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Cited  in  note  in  90  A.  D.  62,  on  reooyery  for  injury  sustained  while  crossing 
railroad  track  on  foot  in  daylight. 

26  AM.  REP.  555,  McAIiPIN  t.  POWELIi,  70  N.  T.  196. 
Duty  of  owner  as  to  condition  of  premises. 

Cited  in  Savannah,  F.  &  N.  R.  Co.  y.  Beavers,  113  Qa.  398,  64  L.RJ^.  314,  39 
S.  E.  82,  holding  that  owner  is  not  bound  to  so  guard  excavation  un  land  as  to 
prevent  injury  to  trespassing  children;  Frost  v.  Eastern  R.  Co.  64  N.  H.  220,  10 
A.  S.  R.  396,  9  Atl.  790,  holding  that  landowner  owes  no  duty  even  to  infant 
trespasser  to  keep  premises  safe;  Walsh  v.  Fitchburg  R.  Co.  145  N.  Y.  301,  4o 
A.  S.  R.  615,  27  L.R.A.  724,  39  N.  E.  1068,  holding  that  railroad  does  not 
owe  duty  to  public  to  keep  turntable  fastened  when  not  in  use;  Hulse  v.  New 
York,  O.  &  W.  R.  Co.  71  Hun,  40,  24  N.  Y.  Supp.  512,  holding  that  railroad 
owes  no  duty  to  person  injured  by  negligence  of  consignee  in  unloading  lumber 
from  car;  Collis  v.  New  York  C.  &  H.  R.  R.  Co.  71  Hun,  504,  24  N.  Y.  Supp. 
1090,  holding  that  railroad  owes  no  obligation  to  trespasser  on  track  except 
that  which  belongs  ordinarily  to  business  of  life;  Fogarty  v.  Bogart,  59  App. 
Div.  114,  69  N.  Y.  Supp.  47,  holding  that  owner  of  apartment  house,  having 
sidewalk  to  basement  gate,  owes  duty  of  exercising  reasonable  care  toward 
prospective  tenants;  Johnson  v.  Snow,  102  Mo.  App.  233,  76  S.  W.  675,  holding 
lessee  and  not  lessor  bound  to  provide  fire  escapes  under  act  of  1901  where 
premises  were  leased  before  that  date. 

Cited  in  reference  notes  in  48  A.  R.  727;  27  A.  R.  684, — on  liability  for  exca- 
vation on  land  adjoining  highway;  54  A.  S.  R.  628;  34  A.  R.  230;  33  A.  8.  R. 
863;  31  A.  R.  350, — on  liability  of  owner  of  dangerous  premises. 

Cited  in  notes  in  95  A.  D.  118,  on  landlord's  covenant  to  repair;  34  A.  R.  235, 
on  liability  for  injury  through  dangerous  premises;   5  L.R.A.  581,  on  liability 
of  owner  of  private  premises  for  neglect  to  keep  them  in  repair ;  43  A.  R.  227 ; 
9  E.  R.  C.  450, — on  implied  obligation  of  landlord  to  repair. 
—  Liability  for  injury  from  dan^rous  structure. 

Cited  in  Force  v.  Standard  Silk  Co.  160  Fed.  992,  holding  that  liability  of 
owner  for  injury  to  employee  while  playing  at  noon  with  belt  on  machine  is 
question  for  jury;  Indianapolis  v.  Emmelman,  108  Ind.  530,  58  A.  R.  65,  9  N.  E. 
155,  holding  city  liable  for  drowning  of  child  at  play  in  pit  left  imguarded 
during  construction  of  bridge;  Elwood  v.  Addison,  26  Ind.  App.  28,  69  N.  E. 
47,  holding  city  liable  for  drowning  of  boy,  while  playing  along  edge  of  water 
accumulated  along  side  of  street  because  of  defective  construction  of  culvert; 
McGuiness  v.  Butler,  159  Mass.  233,  38  A.  S.  R.  412,  34  X.  E.  259,  holding 
owner  not  liable  for  injury  to  boy  from  fall  of  marble  slab  left  in  upright  posi- 
tion on  sidewalk,  if  boy,  in  play,  participated  in  act  causing  injury;  Gay  v. 
Essex  Electric  Street  R.  Co.  159  Mass.  238,  38  A.  S.  R.  415,  21  L.R.A.  448,  34 
N.  E.  186,  holding  railway  not  liable  for  injury  from  unfastened  brake  to  boy 
playing  on  cars  left  standing  in  street;  Early  v.  Lake  Shore  &  M.  S.  R.  Co.  66 
Mich.  349,  33  N.  W.  813,  holding  railroad  not  liable  for  injury  to  traveler  from 
fall  into  turntable  near  highway;  Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R 
481,  55  L.R.A.  310,  87  N.  W.  644,  holding  owner  not  liable  for  injury  to  child 
rescuing  sister  caught  in  unused  water-wheel;  Daneck  v.  Pennsylvania  R.  Co. 
59  N.  J.  L.  415,  59  A.  S.  R.  613,  37  Atl.  59,  holding  railroad  not  liable  for 
injury  to  person  driving  past  termination  of  highway  into  unfenced  railroad 
cut;  Flynn  v.  Erie  Preserving  Co.  12  N.  Y.  S.  R.  88,  holding  employer  liable  for 
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injury  to  infant  employee  while  idle  in  Tolnntarily  operating  dangerous  machine; 
Martin  v.  Cahill,  39  Hun,  445,  holding  painter  not  liable  for  fall  of  child,  living 
in  house,  from  scaffold  left  hanging  near  window;  Albert  v.  New  York,  75  App. 
Div.  563,  78  N.  Y.  Supp.  355,  holding  city  not  liable  for  death  of  boy  by  fall 
from  sea  wall  in  process  of  construction ;  Malloy  v.  New  York  Real  Estate  Asso. 
13  Misc.  496-,  34  N,  Y.  Supp.  679,  holding  owper  liable  for  fall  of  drayman  down 
freight  elevator  shaft,  because  of  absence  of  trap-doors  required  by  statute; 
Grill  V.  Gutfreund,  65  Misc.  606,  120  N.  Y.  Supp.  86,  holding  landowner  liable 
for  injury  to  one  making  estimate  for  contractor  as  to  cost  of  removing  danger- 
ous fire  escapes. 

Cited  in  reference  note  in  1  A.  S.  R.  472,  on  landlord's  liability  to  tenant  for 
defective  condition  or  construction  of  premises. 

Cited  in  notes  in  59  A.  R.  24,  on  recovery  for  injuries  received  by  defendant's 
maintenance  of  dangerous  machinery  on  premises;  15  L.R.A.  161,  on  liability 
for  injuries  caused  by  absence  of  fire  escapes  on  buildings;  23  L.R.A.  157,  on 
liability  of  landlord  as  to  condition  of  fire  escape. 

Distinguished  in  Miller  v.  McCloskey,  1  N.  Y.  Civ.  Proc.  Rep.  252,  holding 
schoolowner  liable  for  injury  to  pupil  from  fall  into  basement  of  remains  ot 
house  on  premises;  Ennis  v.  Gray,  87  Hun,  355,  34  N.  Y.  Supp.  379,  holding 
electric  company  liable  for  injury  to  roofer  from  defective  wires  on  roof. 

—  Liability  to  trespasser* 

Cited  in  Western  R.  Co.  v.  Mutch,  97  Ala.  194,  38  A.  S.  R.  179,  21  L.R.A.  316, 
11  So.  894,  holding  railroad  not  liable  for  injury  to  trespassing  boy  in  attempting 
to  board  train  moving  in  city  faster  than  allowed  by  ordinance;  Indianapolis, 
P.  &  C.  R.  Co.  V.  Pitzer,  109  Ind.  179,  58  A.  R.  387,  6  N.  E.  310,  holding  railroad 
liable  for  running  down  child  on  ascending  grade,  where  child  wandered  on  track 
after  being  put  off  train  as  trespasser;  O'Connor  v.  Illinois  C.  R.  Co.  44  La. 
Ann.  339,  10  So.  678,  holding  railroad  not  liable  for  injury  to  child  playing  on 
old  coal-dumps  stored  in  yard;  Ratte  v.  Dawson,  60  Minn.  450,  52  N.  W.  965, 
holding  landowner  not  liable  for  injury  to  child,  playing  on  his  vacant  residence 
lot,  from  caving  in  of  embankment;  Daniels  v.  New  York  &  N.  E.  R.  Co.  154 
Mass.  349,  26  A.  S.  R.  253,  13  L.R.A.  248,  28  N.  E.  283;  Turess  v.  New  York,  S. 
&  W.  R.  Co.  61  N.  J.  L.  314,  40  Atl.  614,— holding  that  railroad  is  not  liable  for 
injury  to  child  playing  on  turntable;  Walsh  v.  Fitchburg  R.  Co.  67  Hun,  604, 
22  N.  Y.  Supp.  441,  holding  that  liability  of  railroad  for  injury  to  child  playing 
on  turntable  is  question  for  jury;  Downes  v.  Elmira  Bridge  Co.  41  App.  Div.  339, 
58  N.  Y.  Supp.  628,  holding  bridge  company  not  liable  for  injury  to  person, 
traveling  on  private  wharf,  during  moving  of  iron  girder ;  Gunther  v.  New  York 
C.  ft  H.  R.  R.  Co.  81  App.  Div.  606,  81  N.  Y.  Supp.  395,  holding  railroad  not 
liable  for  death  of  person  walking  along  track;  Emry  v,  Roanoke  Nav.  4  Water 
Power  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E.  18,  holding  that  owner  is  not 
liable  for  destruction,  by  blasting  on  adjoining  land,  of  buildings  which  tres- 
passer refused  to  remove  contrary  to  agreement;  Crawleigh  v.  Galveston,  H.  ft 
S.  A.  R.  Co.  28  Tex.  Civ.  App.  260,  67  S.  W.  140,  holding  that  railroad  is  not 
liable  for  death  of  trespasser  on  car,  though  collision  of  trains  resulted  from 
negligence. 

Annotation  cited  in  Greis  v.  Hazard  Mfg.  Co.  209  Pa.  276,  58  Atl.  474,  12 
Luzerne  Leg-  Reg.  365,  on  liability  of  owner  for  fall  through  unguarded  space 
in  floor  of  person  entering  building  through  forbidden  door. 

Cited  in  reference  notes  in  30  A.  R.  687,  on  action  for  negligence  by  trespasser; 
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54  A.  R.  722,  on  duty  of  owner  of  defective  machine  toward  intruder ;  73  A.  S.  R. 
304;  12  A.  8.  R.  525,— on  owner's  duty  towards  trespassers  to  keep  premises 
safe;  56  A.  8.  R.  550,  on  liability  of  owner  of  premises  for  injury  to  infant 
trespasser. 

Cited  in  notes  in  81  A.  R.  206,  on  liability  of  owner  of  dangerous  machinery 
for  injury  to  trespassing  child  attracted  thereby;  40  A.  R.  668,  on  railroad's 
duty  to  children  respecting  turntables;  9  L.R.A.  642,  on  duty  owed  to  trespasses; 
14  L.R.A.  783,  on  where  railroad's  liability  for  injury  to  children  trespassing 
on  turntable  is  repudiated. 

—  Liability  of  landlord  for  injury  to  tenant  or  his  family  or  visitors. 
Cited  in  Hamilton  v.  Feary,  8  Ind.  App.  615,  52  A.  S.  R.  485,  35  N.  E.  48, 

holding  landlord  not  liable  for  fall  of  tenant  into  excavation  which  former  failed 
to  repair  as  he  coyenanted;  Willy  v.  MuUedy,  6  Abb.  N.  C.  97,  holding  landlord 
liable  for  death  of  tenant  by  fire  because  of  laclc  of  fire-escapes;  Miller  v.  Wood- 
head,  104  N.  Y.  471,  11  N.  E.  57,  holding  landlord  not  liable  for  fall  of  visitor 
of  tenant  through  skylight  on  roof,  on  which  tenant  has  right  to  dry  clothes; 
Lenz  V.  Aldrich,  6  App.  Div.  178,  39  N.  Y.  Supp.  1022  (dissenting  opinion),  on 
liability  of  landlord  for  injury  to  child  of  tenant,  playing  on  clothes  line;  Bron- 
aier  Brick  Co.  v.  M.  M.  Canda  Co.  18  Misc.  671,  42  N.  Y.  Supp.  14,  holding  that 
landlord  is  not  liable  for  injury  to  tenant,  using  fire  escape  as  place  to  dry 
clothes;  Cole  v.  McKey,  66  Wis.  600,  57  A.  R.  293,  29  N.  W.  279,  holding  land- 
lord not  liable  for  injury  caused  by  leased  premises  getting  out  of  repair  during 
term;  Strobel  y.  Liebmann,  197  N.  Y.  348,  90  N.  E.  998,  holding  landlord  not 
liable  to  child  of  tenant  for  fall  of  grating  used  as  cover  to  opening  into  cellar, 
through  which  coal  and  supplies  are  taken. 

•Cited  in  notes  in  50  A.  D.  777,  on  liability  of  lessor  to  tenant  for  nuisances 
XfT  injuries  from  failure  to  repair;  28  A.  R.  32,  on  liability  of  tenants  on  upper 
floor  for  negligence  causing  injury  to  lower  tenants;  34  L.RJL  611,  on  liability 
of  landlord  for  injuries  to  tenant's  guests,  and  servants  from  defects  in  prem- 
ises existing  when  lease  was  given. 

—  Liability  of  landlord  for  Injury  to  third  person  generally. 

Cited  in  Rider  v.  Clark,  132  Cal.  382,  64  Pac.  564,  holding  that  landlord 
is  not  liable  for  injury  to  fireman  from  fall  over  iron  gate  left  open  by  tenant; 
Kelly  V.  Smith,  29  App.  Div.  346,  51  N.  Y.  Supp.  413,  holding  owner  of  tenement 
not  liable  for  death  of  boy  playing  on  fire  escape  ladder. 

Cited  in  reference  notes  in  31  A.  R.'262;  30  A.  R.  364, — on  liability  of  owner 
of  premises  for  injury  to  one  lawfully  thereon;  1  A.  S.  R.  490,  on  liability  of 
land  owner  for  injuries  to  persons  coming  on  premises;  48  A.  S.  R.  553,  on  lis* 
bility  ol  owner  to  one  injured  while  on  his  premises  by  invitation. 

26  AM.  KEP.   567,  REBDER  y.  SATRE,   70  N.  Y.   180. 
■Creation  of  tenancy  from  year  to  year. 

'Cnt«d  in  Hoover  v.  Pacific  Oil  Co.  41  Mo.  App.  317,  holding  that  unauthorised 
lease  by  agent  creates  tenancy  from  year  to  year  on  entry  and  payment  of  rent 
referring  to  year's  letting;  Chase  v.  Second  Ave.  R.  Co.  16  Jones  A  S.  220  (dis- 
senting opinion),  on  continuation  without  agreement  of  advertising  in  cars  after 
termination  of  written  contract  for  two  years  as  tenancy  from  year  to  year; 
Fougera  v.  Cohn,  43  Hun,  454,  holding  that  tenancy  from  year  to  year  may  be 
implied  from  occupation  under  lease  imperfectly  executed. 
«-By  occupation  under  void  parol  lease. 

Cited  in  Merchants'  State  Bank  v.  Ruettell,  12  N.  D.  519,  97  N.  W.  853.  hold- 
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ing  that  parol  lease  for  more  than  one  year  does  not  create  tenancy  from  year 
to  year,  when  tenant  does  not  take  possession;  Smelling  v.  Valley,  103  Mich. 
580,  61  N.  W.  878  (dissenting  opinion),  on  person  in  possession  of  premises  un- 
der parol  lease  for  two  years  as  tenant  from  year  to  year;  Talamo  v.  Spitzmiller, 
120  N.  Y.  37,  17  A.  S.  R.  607,  8  L.R.A.  221,  23  N.  E.  980  (affirming  10  N.  Y.  S.  R. 
241),  holding  that  mere  fact  that  person  goes  into  possession  under  void  parol 
lease  does  not  create  tenancy  from  year  to  year;  Unglish  v.  Marvin,  128  N,  Y. 
380»  28  N.  E.  634,  holding  that  occupation  of  farm  under  verbal  contract  to  work 
it  on  shares  does  not  create  tenancy  from  year  to  year ;  Hartnett  v.  Korscherak, 
69  Misc.  457,  110  N.  Y.  Supp.  986,  holding  that  occupation  of  premises  under 
oral  lease  for  two  years  creates  tenancy  from  year  to  year;  Hellams  v.  Patton, 
44  S.  C.  454,  22  8.  E.  608,  holding  that  parol  lease  may,  by  act  of  parties,  be 
converted  into  tenancy  from  year  to  year;  Matthews  v.  Hipp,  66  S.  C.  162,  44 
S.  E.  577,  holding  that  tenant  under  parol  lease  for  year,  continuing  in  posses- 
sion after  term,  is  tenant  at  will  or  from  year  to  year,  according  to  circum- 
stances; Bard  v.  Elston,  31  Kan.  274,  1  Pac.  565;  Blimienthal  v.  Bloomingdale, 
100  N.  Y.  558,  3  N.  E.  292;  Coudert  v.  Cohn,  118  N.  Y.  309,  16  A.  S.  R.  761,  7 
L.R.A.  69,  23  N.  E.  298;  Adams  v.  Cohoes,  127  N.  Y.  175,  28  N.  E.  25;  Smith 
v.  Kerr,  33  Hun,  667;  Arbenz  v.  Exley,  62  W.  Va.  476,  61  L.R.A.  957,  44  S.  E. 
149, — ^holding  that  person  occupying  premises  under  void  lease  is  tenant  from 
year  to  year. 

Cited  in  notes  in  17  A.  8.  R.  764,  on  effect  of  parol  lease  for  more  than  a 
year;  8  E.  R.  C.  661,  on  status  of  tenant  entering  imder  void  lease  or  holding 
over. 

Distinguished  in  Prial  v.  Entivistle,  10  Daly,  398,  holding  that  occupation 
under  void  oral  lease  does  not  make  tenancy  one  from  year  to  year. 
Determination  of  rights  of  parties  by  void  parol  lease. 

Cited  in  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911,  30  Abb.  N.  C.  419,  on 
parol  lease  as  determining  and  regulating  relations  of  parties;  Gilfoyle  v.  Ca- 
hill,  18  Misc.  68,  41  N.  Y.  Supp.  29,  holding  that  terms  of  void  oral  lease  regu- 
lates relations  of  parties  and  determines  their  rights  and  duties. 

Cited  in  notes  in  26  L.R.A.  799,  on  compensation  for  use  of  premises  where 
lease  is  invalid  under  statute  of  frauds;  26  L.R.A.  800,  on  compensation  for  use 
of  premises  where  tenants  take  from  year  to  year  because  lease  is  invalid  under 
statute  of  frauds. 

Right  of  tenant  to  crops. 

Cited  in  Carney  v.  Mosher,  97  Mich.  554,  56  N.  W.  935,  holding  that  parol 
lease  for  year  and  agreement  that  tenant  might  sow  land  to  wheat  does  not  give 
him  right  to  harvest  wheat  after  year;  Sievers  v.  Brown,  34  Or.  454,  45  L.R.A. 
642,  56  Pac.  171,  holding  that  vendee  in  possession  as  tenant  at  will  under  bond 
for  deed  is  entitled  to  crops  sown  before  tenancy  was  ended. 

Cited  in  reference  notes  in  6  A.  D.  417,  on  tenant's  right  to  way-going  crop; 
40  A.  R.  96,  on  tenant's  right  to  crops  after  expiration  of  lease;  1  A.  8.  R.  588, 
on  right  to  outgoing  crops  as  between  landlord  and  tenant. 

Cited  in  note  in  3  L.R.A.  124,  on  lessee's  right  to  emblements  as  affected  by 
taking  of  land  by  eminent  domain. 
—  Admissibility  of  costoin  as  to. 

Cited  in  Harris  v.  Gregg,  17  App.  Div.  210,  46  N.  Y.  Supp.  364,  holding  com- 
petent for  tenant  to  show,  in  absence  of  agreement  to  contrary,  custom  of  coun- 
try as  to  outgoing  crop. 
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Cited  in  note  in  15  E.  R.  C.  556,  on  effect  of  custom  between  landlord  and 
tenant  as  to  crops  after  expiration  of  term. 
Necessity  and  snfflciency  of  notice  to  quit. 

Cited  in  Rorbach  y.  Crossett,  46  N.  Y.  S.  R.  426,  19  N.  Y.  Supp.  450,  on 
necessity  of  notice  to  terminate  tenancy  from  year  to  year;  Ludington  y.  Gar- 
lock,  5  Silv.  Sup.  Ct.  632,  9  N.  Y.  Supp.  24,  29  N.  Y.  S.  R.  600,  holding  that 
sufficiency  of  notice  to  terminate  indefinite  monthly  renting  is  question  of  fact, 
where  agreement  exists  for  reasonable  notice;  Brown  y.  Kayser,  60  Wis.  1, 
18  N.  W.  523,  holding  that  tenancy  from  year  to  year  can  be  terminated  only 
by  six  months'  notice  ending  with  current  year. 

Cited  in  note  in  42  A.  D.  140,  on  necessity  of  giving  notice  to  quit  to  tenant. 
Who  may  giye  notice  to  quit. 

Cited  in  Cooper  v.  Gambill,  146  Ala.  184,  40  So.  827,  holding  that  notice  to 
quit  may  be  given  by  purchaser,  where  lease  provides  that  lessee  shall  surrender 
possession  within  reasonable  time  after  sale;  Powers  v.  De  O,  64  App.  Div.  373, 
72  N.  Y.  Supp.  103,  holding  that  notice  to  quit  may  be  signed  by  landlord's 
agent;  McClung  v.  McPherson,  47  Or.  73,  81  Pac.  567,  holding  that  grantee  can 
give  notice  to  quit,  where  lease  reserves  right  to  lessor  to  terminate  lease  if 
property  is  sold. 
Amendment  of  pleadings. 

Cited  in  Blake  v.  Minkner,  136  Ind.  418,  36  N.  K  246,  to  point  that  amend- 
ment must  not  bring  in  new  cause  of  action. 

Cited  in  notes  in  51  A.  S.  R.  417,  on  inadmissibility  of  amendments  to  plead- 
ings because  changing  cause  of  action;  5  L.R.A.  773,  on  what  amendments  in 
actions  on  contracts  not  allowed. 
—  On  trial. 

Cited  in  Mares  v.  Wormington,  8  N.  D.  329,  79  N.  W.  441,  holding  that  com- 
plaint for  foreclosing  seed  lien  cannot  be  amended  on  trial  so  as  to  allege  con- 
version of  grain ;  Blake  v.  Minker  136  Ind.  418,  36  N.  E.  246,  holding  that  amend- 
ment of  complaint  for  petition  so  as  to  allege  ejectment  states  different  cause 
of  action;  Button  v.  Lusk,  32  N.  Y.  S.  R.  531,  10  N.  Y.  Supp.  582,  19  N.  Y.  Civ. 
Proc.  Rep.  Ill,  holding  tliat  court  can  allow  replevin  complaint  to  be  amended 
so  as  to  allege  wrongful  taking;  Lallemand  v.  Fere,  14  Daly,  43,  11  N.  Y.  Civ. 
Proc  Rep.  217,  holding  that  court  can  allow  amendment  of  answer,  consisting 
of  general  denial,  setting  up  defense  of  payment;  Cumber  v.  Schoenfeld,  16  Daly, 
454,  12  N.  Y.  Supp.  282,  holding  that  complaint  for  malicious  prosecution  can- 
not be  amended  by  adding  cause  of  action  for  false  imprisonment ;  Price  v.  Brown, 
98  N.  Y.  388,  holding  that  limitation  to  amendment  of  pleading  is  that  it  shall 
not  bring  in  new  cause  of  action ;  Martin  v.  Home  Bank,  160  N.  Y.  190,  54  N.  E. 
717,  holding  that  complaint,  alleging  neglect  of  bank  to  present  check  within 
reasonable  time,  can  be  amended  to  allege  that  plaintiff  took  up  check  without 
knowledge  of  facts;  Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.  16  Hun,  317,  hold- 
ing that  pleading  cannot  be  so  construed  as  to  substitute  new  cause  of  action; 
Riley  v.  Corwin,  17  Hun,  597,  holding  that  reply  cannot  be  amended  by  adding 
defense  of  statute  of  limitations;  Bullock  v.  Bemis,  40  Hun,  623,  holding  that 
court  can  amend  pleadings  on  trial  by  referee;  Shaw  v.  Bryant,  65  Hun,  57,  19 
N.  Y.  Supp.  618.  holding  that  complaint  to  obtain  direction  that  trust  company 
pay  from  trust  fund  claim  for  necessaries  cannot  be  amended  to  obtain  personal 
judgment  against  father;  Zoller  v.  Kellogg,  66  Hun,  194,  21  N.  Y.  Supp.  226, 
holding  that  complaint  for  damages  for  breach  of  contract  cannot  be  changed 
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on  trial  to  one  for  specific  performance;  S^ynski  v.  Brooklyn  City  R.  Co.  10 
Misc.  7,  30  N.  T.  Supp.  540,  holding  that  complaint,  alleging  that  injuries  were 
caused  by  sudden  starting  of  car,  cannot  be  amended  on  trial  so  as  to  allege 
that  driver  pushed  plaintiff  from  car. 

—  On  appeal. 

Cited  in  New  York,  L.  E.  A  W.  R.  Co.  v.  McHenry,  21  Blatchf.  400,  17  Fed. 
414,  holding  that  court  can,  on  motion  for  new  trial,  amend  complaint,  nunc 
pro  tunc,  *so  as  to  allege  transfer  of  claim  to  plaintiff  *,  Harris  v.  Harris,  9  Colo. 
App.  211,  47  Pac.  841,  holding  that  pleadings  may  be  amended  to  make  them 
conform  to  facts  proved;  Thomas  v.  Hawkins,  13  Ind.  App.  318,  40  N.  E.  813 
(dissenting  opinion),  on  amendment  by  appellate  court  changing  cause  of  action; 
Thrall  v.  Cuba,  88  App.  Div.  410,  84  N.  Y.  Supp.  661  (dissenting  opinion),  on 
amendment  of  complaint  by  appellate  division  where  no  application  was  made 
to  trial  judge;  Arrigo  v.  Catalano,  7  Misc.  615,  27  N.  y.  Supp.  995,  holding 
that  amendment  of  complaint,  which  does  not  change  cause  of  action,  but  sup- 
plies omission  of  pleader  to  state  all  facts,  may  be  granted  after  judgment 
Buck  V.  Barker,  5  N.  Y.  S.  R.  826;  Scheu  v.  New  York,  L.  &  W.  R.  Co.  12  N.  Y, 
S.  R.  99;  Avery  v.  New  York  C.  &  H.  R.  R.  Co.  17  N.  Y.  S.  R.  417,  2  N.  Y.  Supp. 
101;  Toop  V.  New  York,  36  N.  Y.  S.  R.  724,  13  N.  Y.  Supp.  280;  Hinds  v.  Kel 
logg,  37  N.  Y.  S.  R.  356,  13  N.  Y.  Supp.  922;  Harris  v.  Tumbridge,  83  N.  Y.  92 
38  A.  R.  398;  Manhattan  Sav.  Inst.  v.  East  Chester,  44  Hun,  537;  Gates  v.  Wil 
Hams,  9  Misc.  176,  29  N.  Y.  Supp.  712, — holding  that  appellate  court  may  con 
form  pleadings  to  proof,  if  necessary  in  support  of  judgment;  Storrs  v.  Flint,  14 
Jones  A  S.  498;  Riker  v.  Curtis,  10  Misc.  125,  30  N.  Y.  Supp.  940,— holding  that 
appellate  court  can  direct  amendment  of  pleading  only  where  it  could  have  been 
directed  by  trial  court;  Frankfurter  v.  Home  Ins.  Co.  10  Misc.  157,  31  N.  Y. 
Supp.  3,  holding  that  court  can  amend  complaint  after  verdict  by  adding  allega- 
tions necessary  'to  perfect  cause  of  action,  where  fact  has  been  proven  without 
objection  and  cause  of  action  is  unchanged. 
First  raising  objection  on  appeal. 

Cited  in  Bliss  v.  Sickles,  142  N.  Y.  647,  36  N.  E.  1064;  Daley  v.  Brown,  167 
N.  Y.  381,  60  N.  E.  752, — ^holding  that  objection  that  could  have  been  raised  and 
met  at  trial  cannot  be  raised  on  appeal. 

26  AM.  REP.  578,  BIGSIiOW  v.  BENEDICT,  70  N.  Y.  202. 

What  constitutes  waser  contract. 

Cited  in  Parsons  v.  Taylor,  12  Hun,  252,  holding  agreement  to  leave  to 
umpires  terms  of  exchange  of  property  not  wager  contract. 

Cited  in  notes  in  1  LJI.A.  140,  on  dealings  in  future  with  an  option;  5 
L.R.A.  200,  on  wagers  and  wagering  contracts;  28  L.  ed.  U.  S.  226,  on  grain 
options  and  wager  contracts. 

—  Sale  of  stocks  or  commodities  for  future  delivery. 

Cited  in  Dillaway  v.  Alden,  88  Me.  230,  33  Atl.  981;  Baldwin  v.  Flagg,  36 
N.  J.  Eq.  48, — holding  actual  purchases  and  sales  of  stocks  by  broker  for  customer 
on  margin  not  wagering  contracts;  Lewis  v.  Wilson,  121  N.  Y.  284,  24  N.  E.  474, 
on  validity  of  contract  by  broker  for  sale  of  commodity;  Clews  v.  Jamieson, 
38  C.  C.  A.  473,  96  Fed.  648;  Whitesides  v.  Hunt,  97  Ind.  191,  49  A.  R.  441; 
First  Nat.  Bank  v.  Oskaloosa  Packing  Co.  66  Iowa,  41;  Flagg  v.  Baldwin,  38 
N.  J.  Eq.  219,  48  A.  R.  308;  Watson  v.  Blossom,  18  N.  Y.  S.  R.  726,  2  N.  Y. 
Supp.  651;  Hurd  v.  Taylor,  181  N.  Y.  231,  73  N.  E.  977;  Kiley  v.  Western  U. 
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Teleg.  Co.  39  Hun,  158, — holding  contracts  for  sale  or  purchase  of  stocks  or 
commodities,  no  delivery  intended  but  only  payment  of  difference  in  price, 
void;  Peck  v.  Doran  ft  W.  Co.  46  Hun,  464,  holding  contract  for  traffic  on 
market-value  of  commodity,  purchaser  to  be  entitled  to  advances  in  market- 
value,  a  wagering  contract;  Hawley  v.  Bibb,  69  Ala.  52;  Fletcher  v.  Jacob  Dold 
Packing  Co.  41  App.  Div.  30, — ^holding  that  mere  fact  that  vendor  does  not 
own  commodities  does  not  render  contract  for  future  delivery  void;  Embrey  v. 
Jemison,  131  U.  S.  336,  33  L.  ed.  172,  9  Sup.  Ct.  Rep.  776;  Pearce  v.  Rice,  142 
U.  S.  28,  35  L.  ed.  925,  12  Sup.  Ct.  Rep.  130;  Lee  v.  Boyd,  86  Ala.  283,  5  So. 
489;  Schneider  v.  Turner,  130  111.  28,  6  L.R.A.  164,  22  N.  E.  497;  Sprague  v. 
Warren,  26  Neb.  326,  3  L.R,A.  679,  41  N.  W.  1113;  Copley  v.  Doran  k  W.  Co. 
17  N.  Y.  S.  R.  601,  1  N.  Y.  Supp.  888;  Cyrus  v.  Portman,  1  N.  Y.  City  Ct  Rep. 
Supp.  1;  People  V.  Todd,  61  Hun,  446,  4  N.  Y.  Supp.  25,  6  N.  Y.  CrinL  Rep.  203; 
Hentz  V.  Miner,  58  Hun,  428,  12  N.  Y.  Supp.  474;  Lester  v.  Buel,  49  Ohio  St. 
240,  34  A.  S.  R.  536,  30  N.  E.  821, — holding  option  to  buy  or  sell  commodity 
at  future  time,  no  delivery  to  be  made,  but  losing  party  to  pay  difference  in 
price,  void;  Marshall  v.  Thurston,  3  Lea,  740,  holding  that  contract  for  sale  of 
securities  for  future  delivery  is  valid,  though  seller  does  not  have  securities,  if 
parties  intend  that  they  shall  be  delivered;  Gregory  v.  Wattowa,  58  Iowa,  711,  12 
N.  W.  726;  WaU  v.  Schneider,  59  Wis.  352,  48  A.  R.  520,  18  N.  W.  443,— 
holding  contract  for  sale  of  grain  for  future  delivery  not  void  because  seller 
has  option  as  to  precise  time  of  delivery. 

Cited  in  reference  note  in  1  A.  S.  R.  764,  on  evidence  of  ill^ality  of  contract 
of  sale  for  future  delivery. 

Cited  in  notes  in  1  A.  S.  R.  763,  on  effect  of  form  of  contract  of  sale  for 
future  delivery;  1  A.  S.  R.  756,  on  contracts  for  sale  of  personal  property 
for  future  delivery  under  stock- jobbing  acts  and  other  statutes;  1  A,  S.  R, 
757,  on  necessity  that  vendor  of  personal  property  for  future  delivery  own 
the  property;  3  L.R.A.  784,  on  executory  contracts  for  sale  of  corporate  stock. 
Presumptioii  of  legality  of  transaction. 

Cited  in  Darling  v.  Hurst,  39  Mich.  765,  holding  that  law  presumes  that 
transaction  was  legal  and  in  good  faith;  Bottum  v.  Scott,  11  N.  Y.  S.  R.  514, 
holding  that  presumption  is  that  note  is  valid,  if  given  for  legal  consideration: 
Young  V.  Eames,  78  App.  Div.  229,  79  N.  Y.  Supp.  1068,  on  bona  fides  of  trans- 
action. 
—  Contract  for  sale  of  stock  or  commodities. 

Cited  in  Peck  v.  Doran  &  W.  Co.  57  Hun,  343,  10  N.Y.  Supp.  401,  holding 
that  burden  is  upon  party  alleging  illegality  to  prove  that  no  delivery  was 
intended,  but  only  payment  of  difference  in  price;  Kenyon  v.  Luther,  19 
N.  Y.  S.  R.  32,  4  N.  Y.  Supp.  498;  Hentz  v.  Miner,  46  N.  Y.  S.  R.  636,  18  N.  Y. 
Supp.  880;  Story  v.  Salmon,  71  N.  Y.  420;  Lewis  v.  Wilson,  50  Hun,  166,  2  N.  Y. 
Supp.  806;  Williams  v.  Carr,  80  N.  C.  294,— holding  that  to  void  "future" 
contract,  it  must  affirmatively  appear  that  delivery  was  not  intended,  but 
payment  of  difference  only;  dissenting  opinions  in  Dwlight  v.  Badgley,  75  Hun, 
174,  27  N.  Y.  Supp.  107;  Bartlett  v.  Collins,  109  Wis.  477,  83  A.  S.  R.  928, 
85  N.  W.  703,— on  presumption  of  validity  of  time  contract  for  sale  of  wheat 
on  board  of  trade. 
Validity  of   gambling  contracts. 

Cited  in  note  in  12  L.RJk.  121,  on  validity  of  gambling  oontracts. 
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26  AM.  REP.  577,  OURRT  t.  POWERS,  70  N.  Y.  212. 
l¥hat  constttntes  Talld  gift. 

Cited  in  Re  Wirt,  6  Dem.  179,  holding  that  transfer  of  mortgage  by  husband 
to  wife  former  retaining  interest  on  mortgage  during  life,  is  not  valid  gift; 
Rosenburg  v.  Rosenburg,  40  Hun,  91,  holding  that  transfer  of  personalty 
reserving  to  donor  right  to  revoke  gift  at  any  time  does  not  constitute  valid 
gift;  Gilkinson  v.  Third  Ave.  R.  Co.  47  App.  Div.  472,  63  N.  Y.  Supp.  792, 
holding  that  placing  of  stock  certificates  in  safe  deposit  box  and  giving  key 
to  another  and  stating  to  donee's  aunt  that  certificates  were  gift  establishes 
gift;  Lehr  v.  Jones,  74  App.  Div.  64,  77  N.  Y.  Supp.  213,  holding  that  gift  will 
not  be  sustained  without  proof  that  donor  intended  to  part  absolutely  with  title 
to  property;  Bray  v.  O'Rourke,  89  App.  Div.  400,  83  N.  Y.  Supp.  907,  holding 
that  delivery  of  money  to  another  to  invest  in  bonds  and  hold  for  support  of 
-third  person  does  not  establish  gift;  Re  Paris,  16  Misc.  405,  39  N.  Y.  Supp.  722, 
holding  that  bill  of  sale,  reserving  use  of  chattels  during  maker's  life  and 
which  is  not  delivered  to  donee,  does  not  constitute  valid  gift;  Re  Munson, 
25  Misc.  586,  56  N.  Y.  Supp.  151,  holding  that  gift  ineffectual,  where  donor 
Teserves  use  of  gift  for  certain  period  or  for  life;  Royston  v.  McCulley, 
(Tenn.)  52  L.R.A.  899,  59  S.  W.  725,  holding  that  telling  father  of  donee  to 
unlock  trunk  and  get  pocketbook  containing  bank  certificates  perfect  gift; 
•Cnrtis's  Estate,  1  Cof.  Prob.  Dec.  533,  on  sufficiency  of  gift  inter  vivos. 

Cited  in  notes   in  51   A.  D.   362,  on   delivery  essential  to  validity  of  gift; 
:34  A.  S.  R.  213,  on  effect  of  retention  of  subject  of  gift;  27  L.R.A.(N.S.)  309, 
on  check  or  note  as  subject  of  gift  by  maker;  3  L.R.A.  762,  on  sufficiency  of 
•consideration  for  promise;  12  E.  R.  C.  434,  on  sufficiency  of  gift  inter  vivos. 
—  Of  bank  deposit. 

Cited  in  Daniel  v.  Smith,  64  Cal.  346,  30  Pac.  575,  holding  that  delivery 
of  bank  book  to  third  person  to  give  to  donor's  daughter  on  his  death,  deposit 
to  be  drawn  on  for  donor's  sickness  if  necessary,  does  not  establish  valid  gift; 
Simpson  v.  Harris,  21  Nev.  353,  31  Pac.  1009,  holding  that  check  given  to 
«on-in-law  to  buy  goods  does  not  establish  gift,  where  father-in-law  took  note 
snd  mortgage  on  goods  for  amount  of  check;  Van  Vleet  v.  McCam,  18  N.  Y. 
S.  R.  73,  2  N.  Y.  Supp.  675,  holding  that  delivery  of  box,  containing  deposit 
^lip,  to  third  person  to  keep  for  donee  does  not  constitute  valid  gift;  Wetmore 
V.  Brooks,  44  N.  Y.  S.  R.  327,  18  N.  Y.  Supp.  852,  holding  that  gift  of  bank 
•deposit  with  condition  attached  of  paying  debts  is  not  valid;  Gescheidt  v. 
Drier,  47  N.  Y.  S.  R.  410,  20  N.  Y.  Supp.  11,  holding  that  getting  bank  book 
from  wardrobe  pointed  out  by  donor,  putting  it  back,  locking  wardrobe  and 
placing  key  under  donor's  pillow,  does  not  constitute  gift;  Til  ford  v.  Bank 
-for  Savings,  31  App.  Div.  565,  52  N.  Y.  Supp.  142,  holding  that  delivery 
of  bank  book  with  request  to  keep  it  and  in  event  of  depositor's  death  to 
liave  it  does  not  establish  valid  gift;  Wetherow  v.  Lord,  41  App.  Div.  413,  58 
N.  Y.  Supp.  778,  holding  that  delivery  to  third  person  of  bank  book  and 
•check  for  part  of  deposit  in  joint  names  of  husband  and  wife  is  valid  gift  to 
extent  of  half  of  deposit;  Tyrrel  v.  Emigrant  Industrial  Sav.  Bank,  77  App. 
TMv.  131,  79  N.  Y.  Supp.  49,  holding  that  delivery  of  bank  book  of  drunkard 
^ith  statement  to  take  and  keep  deposit,  does  not  establish  gift;  Schneider  v. 
Schneider,  122  App.  Div.  774,  107  N.  Y.  Supp.  792,  holding  that  change  by 
husband  of  bank  account  to  joint  names  of  himself  and  wife,  payable  to 
•either  or  survivor,  does  not  constitute  valid  gift;   Re  Rose,  35  Misc.  21,  71 
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N.  Y.  Supp.  172,  holding  that  deposit  in  event  of  death  of  depositor,  payable  to> 
another,  with  delivery  of  bank  book  to  latter,  does  not  constitute  valid  gift;  Kelly 
V.  Home  Sav.  Bank,  44  Misc.  102,  89  N.  Y.  Supp.  776,  holding  no  absolute  gift 
of  deposit,  where  mother  had  pas8-bo<^  changed  to  name  of  herself  or  daughter 
or  survivor,  but  retained  possession  thereof. 

Cited  in  note  in  34  A.  S.  R.  210,  on  gift  of  bank  deposit 
Creation  of  trust. 

Cited  in  Wheeler  v.  Bowery  Sav.  Bank,  2  N.  Y.  City  Ct  Rep.  392,  on  ereatioD 
by  trustee  of  trust  in  funds  held  by  him  in  trust;  Hickdc  v.  Bunting,  67  App- 
Div.  560,  73  N.  Y.  Supp.  967,  holding  that  written  statement  that  sum  of  money 
is  held  in  trust  for  another  does  not  create  trust. 

Cited  in  reference  note  in  33  A.  S.  R.  712,  on  imperfect  gifts  not  being 
effective  as  trusts. 

Cited  in  note  in  34  A.  S.  R.  220,  on  deposits  in  trust  for  another. 
What  constitutes  equitable  assignment. 

Cited  in  notes  in  57  A.  D.  466,  on  unaccepted  check  as  not  an  equitable 
assignment  for  deposit;  9  L.R.A.  109,  on  equitable  assignment  of  deposit. 

26  AM.  REP.  588»  BIATTHEWS  ▼.  COS,  70  N.  T.  9S9. 
What  constitutes  usurious  contract. 

Cited  in  Benjamine  v.  Rogers,  32  N.  Y.  S.  R.  626,  10  N.  Y.  Supp.  777,. 
holding  that  trifling  interest  of  day  or  so  on  note,  not  taken  into  account 
on  its  purchase,  does  not  make  transaction  usurious;  Bevier  v.  Covell,  87  N.  Y. 
50,  holding  that  retention  of  money  by  lender  and  reception  of  interest  at 
request  of  borrower  until  he  could  perfect  security  does  not  make  loan  usurious; 
Re  Atwood,  40  App.  Div.  272,  57  N.  Y.  Supp.  1031,  holding  that  participation, 
in  profits  by  commission  merchant  to  pay  for  his  trouble  in  handling  goods 
does  not  make  loan  usurious;  Elliott  Bros.  v.  Sugg,  115  N.  C.  236,  20  S.  £. 
450,  holding  that  provision  for  payment  of  penalty  for  failure  ot  borrower 
to  ship  cotton  as  agreed  does  not  render  loan  usurious. 

—  Oharginir  of  commiMion. 

Cited  in  McComb  v.  Barcelona  Apartment  Asso.  31  N.  Y.  S.  R.  325,  10  N.  Y. 
Supp.  546,  holding  that  allowance  of  commission  for  furnishing  credit  as- 
security  to  raise  money  on  paper  of  association  does  not  render  transacticms 
usurious;  Linde  v.  Grant,  37  N.  Y.  S.  R.  60,  13  N.  Y.  Supp.  533,  holding  that 
charging  of  commission  by  warehouseman  for  his  trouble  does  not  make  loan 
by  him  usurious;  Arrington  v.  Jenkins,  95  N.  C.  462,  on  whether  covenant 
to  pay  as  liquidated  damages  commissions  on  cotton  failed  to  be  shipped  as- 
agreed  renders  loan  usurious  on  face;  Portland  Trust  Co.  v.  Havely,  36  Or. 
234,  59  Pac.  466,  holding  that  loan  from  trust  company,  providing  for  payment 
to  it  for  its  services  as  trustee  in  connection  with  collateral,  is  not  usurious; 
Dozier  v.  Mitchell,  65  Ala.  511;  Harmon  v.  Lehman,  85  Ala.  379,  2  L.R.A.  589, 
5  So.  197;  Blackburn  v.  Hayes,  59  Ark.  366,  27  S.  W.  240;  Norwood  A,  Co.  v. 
Faulkner,  22  S.  C.  367,  53  A.  R.  717, — holding  that  agreement  to  ship  specified 
number  of  bales  of  cotton  to  be  sold  on  oonunissions  and  to  pay  commissions 
for  every  bale  deficient  is  not  usurious. 

Cited  in  notes  in  11  A.  D.  416,  on  validity  of  charges  purporting  to  be  for 
commissions;  55  A.  D.  395,  on  compensation  for  services  and  expenses,  bonuses,, 
etc.;  46  A.  S.  R.  195,  on  charges  to  which  borrower  may  be  subjected  ini 
excess  of  legal  interest. 
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Burden  of  proof  as  to  leffaUty  of  transaction. 

Cited  in  Klein  v.  Title  Guaranty  &  Surety  Co.  166  Fed.  365;  Lusk  v.  Smith,  71 
Kan.  550,  81  Pac.  173, — holding  that  burden  is  on  party  seeking  to  impeach  trans- 
action to  show  guilty  intent  and  that  contract  was  cover  for  usury;  Darling 
V.  Hunt,  39  Mich.  765,  holding  that  onus  is  upon  party  seeking  to  impeach 
transaction  to  show  fraud  or  illegality. 
Recovery  by  factor  after  revocation  of  authority. 

Cited  in  Thomas  Roberts  &  Co.  v.  Andrews  &  Co.  15  Pa.  Super.  Ct.  311, 
holding  that  borrower  from  factor  under  contract  that  latter  should  receive 
•commissions  on  former's  entire  product  can  revoke  authority  of  factor  to  sell 
l>efore  advances  are  made. 

:2«  AM.  REP.  589,  FERGUSON  v.  CRAWFORD,  70  N.  Y.  258,  liater  ap- 
peal in  86  N.  Y.  609. 

Attack  on  Judgment,  etc. 

Cited  in  Sire  v.  Merrick,  15  Daly,  346,  6  N.  Y.  Supp.  661,  17  N.  Y.  Civ. 
Proc.  Rep.  325,  sustaining  right  to  attack  judgment  on  ground  that  same  was 
not  rendered  within  prescribed  time;  Beaudrias  v.  Hogan,  23  App.  Div.  83,  48 
N.  Y.  Supp.  468,  sustaining  right  to  show  by  parol  jurisdictional  facts  in  collat- 
eral attack  upon  judgment  of  court  of  inferior  jurisdiction;  Gillespie  v.  Arm- 
strong, 58  Misc.  310,  109  N.  Y.  Supp.  672,  sustaining  right  to  attack  collater- 
ally judgment  of  municipal  court  of  New  York  City  based  on  judgment  of 
-city  court;  Jordan  v.  Chicago  &  N.  W.  R.  Co.  125  Wis.  581,  110  A.  S.  R.  866, 
1  L.R.A.(N.S.)  886,  104  N.  W.  803,  4  A.  &  E.  Ann.  Cas.  1113,  holding  appoint- 
ment of  administrator  not  open  to  collateral  attack  in  suit  to  collect  assets; 
Walker  v.  Cronkite,  40  Fed.  133,  denying  right  to  assail  judgment  and  execution 
-thereon  collaterally;  Goddard  v.  Harbour,  56  Kan.  744,  54  A.  S.  R.  608,  44  Pac. 
1065,  denying  right  to  question  sheriff's  return  in  proceedings  to  enjoin  enforce- 
ment of  judgment;  Hoffheimer  v.  Stiefel,  17  Misc.  236,  39  N.  Y.  Supp.  714; 
Rice  V.  Coutant,  38  App.  Div.  643,  56  N.  Y.  Supp.  351, — denying  right  to 
impeach  foreign  judgment  under  general  denial;  Kelly  v.  Hurt,  74  Mo.  561, 
•denying  right  of  mortgagor  to  challenge  sale  known  by  him  to  be  irregular, 
after  purchaser  has  made  valuable  improvements. 

Cited  in  reference  notes  in  30  A.  R.  646,  on  collateral  impeachment  of 
■foreign  judgment;  7  A.  S.  R.  137,  on  circumstances  under  which  judgment  may 
be  impeached  collaterally. 

Cited  in  notes  in  16  A.  D.  378,  on  conclusiveness  of  judgment  of  other  state; 
-53  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties  and  privies;  11 
£.  R.  C.  235,  on  admissibility  of  parol  evidence  to  explain  or  impeach  judgments. 

Distinguished  in  Diossy  v.  West,  8  Daly,  298,  denying  right  to  question  judg- 
ment in  supplementary  proceedings. 
<— For  lack  of  jurisdiction  generally. 

Cited  in  Martin  v.  Central  Verir--t  R.  Co.  60  Hun,  347,  3  N.  Y.  Supp.  82, 
holding  constitutional  provision  as  to  full  faith  and  credit  inapplicable  to 
judgments  rendered  by  courts  without  jurisdiction;  Kay  v.  Walter,  28  Kan. 
Ill;  Adams  v.  Adams,  164  Mass.  290,  13  L.R.A.  275,  28  N.  E.  260;  Huntley 
V.  Baker,  33  Hun,  678;  People  ex  rel.  Public  Charities  &  Correction  v.  Dando, 
14  Daly,  66;  Frankel  v.  Satterfield,  9  Houst.  (Del.)  201,  19  Atl.  898,— sustain- 
ing right  to  impeach  domestic  judgment  for  want  of  jurisdiction;  People  v. 
Connor,  65  Hun,  392,  20  N.  Y.  Supp.  209,  8  N.  Y.  Crim.  Rep.  439,  sustaining 
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right  to  sbow  want  of  jurisdiction  collaterally;  Bonnet  v.  LacLman,  65  Hun,. 
554,  20  N.  Y.  Supp.  614,  sustaining  right  in  action  for  conversion  of  property- 
taken  under  execution  to  show  want  of  jurisdiction  to  render  judgment;  Har- 
rington V.  New  York,  40  Misc.  165,  81  N.  Y.  Supp.  667,  sustaining  right  to^ 
make  collateral  attack  on  judgment  by  court  or  without  jurisdiction;  Latham 
V.  Delany,  27  Jones  &  S.  37,  12  N.  Y.  Supp.  463,  holding  extrinsic  evidence 
admissible  to  show  want  of  jurisdiction  of  foreign  court  to  render  judgment; 
Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  521,  on  attack  on  judgment  for  lack  of 
jurisdiction;  Hendrick  v.  Biggar,  66  Misc.  576,  122  N.  Y.  Supp.  162,  on  pre- 
sumption of  jurisdiction. 

Cited  in  reference  notes  in  28  A.  R.  130,  on  right  to  impeach  judgments^ 
collaterally  for  want  of  jurisdiction;  27  A.  R.  149,  on  collateral  impeachment 
of  domestic  judgment  for  want  of  jurisdiction. 

—  Want  of,  or  defects  in,  service  of  process. 

Cited  in  Magin  v.  Lamb,  43  Minn.  80,  19  A.  S.  R.  216,  44  N.  W.  675,  holding 
action  maintainable  to  set  aside  judgment  on  ground  of  want  of  service  of 
process;  McGill  v.  Weill,  19  N.  Y.  Civ.  Proc.  Rep.  43,  10  N.  Y.  Supp.  246, 
sustaining  right  in  supplementary  proceedings  to  raise  objection  to  jurisdiction' 
to  render  judgment  for  service  under  wrong  name;  Dutton  v.  Smith,  10  App. 
Div.  566,  43  N.  Y.  Supp.  80,  holding  judgment  subject  to  collateral  attack  on 
ground  of  want  of  service  of  process;  O'Connor  v.  Felix,  87  Hun,  179,  83  N.  Y. 
Supp.  1074,  holding  contra;  Stewart  v.  Stewart,  27  W.  Va.  167,  denying  right 
of  party  to  attack  judgment  by  showing  service  of  process  in  place  other 
than  that  stated  in  sheriff's  return. 

Cited  in  reference  note  in  38  A.  R.  625,  <m  right  to  collaterally  impeach 
domestic  judgment  for  want  of  service. 

Cited  in  note  in  124  A.  S.  R.  769,  on  collateral  attack  upon  judgment 
because  of  false  return  of  service  of  summons. 

—  For  nnautliorized  appearance  by  attorney. 

Cited  in  Vilas  v.  Plattsburgh  A  M.  R.  Co.  123  N.  Y.  440,  20  A.  8.  R.  771, 
9  L.R.A.  844,  25  N.  E.  941,  19  N.  Y.  Civ.  Proc.  Rep.  333,  26  Abb.  N.  C.  100, 
denying  right  to  attack  judgment  collaterally  on  ground  of  want  of  service 
of  process  and  appearance  of  unauthorized  attorney;  Scott  v.  Royston,  223  Mo. 
568,  123  S.  W.  454;  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388,— denying 
right  to  attack  decree  collaterally  on  ground  of  appearance  in  proceedings 
by  unauthorized  attorney;  Corbitt  v.  Timmerman,  95  Mich.  581,  34  A.  S.  R. 
586,  55  N.  W.  437,  denying  right  to  attack  judgment  collaterally  on  ground 
that  attorney's   appearance  was   unauthorized. 

Cited  in  notes  in  75  A.  D.  149;  21  L.R.A.  854,— on  collateral  attack  on 
judgment  obtained  on  unauthorized  appearance  by  attorney;  21  L.R.A.  856, 
on  right  of  third  parties  to  relief  from  judgment  obtained  on  unauthorized  appear- 
ance by  attorney;  126  Am.  St.  R.  43,  on  method  of  questioning  attorney's 
authority  to  appear  for  party  whom  he  assumes  to  represent. 

—  For  nonresidence  of  parties. 

Cited  in  Holmes  v.  Oregon  &  C.  R.  Co.  6  Sawy.  276,  5  Fed.  523,  holding 
that  decree  awarding  letters  of  administration  cannot  be  assailed  collaterally  by 
showing  that  decedent  was  a  nonresident;  Miller  v.  Smith,  115  Mich.  427,  69  A. 
S.  R.  583,  73  N.  W.  418,  holding  judgment  of  justice  court  regular  on  face  not 
impeachable  collaterally  by  showing  that  parties  were  nonresident. 

Cited  in  Bolton  v.  Schriever,  26  Jones  &  S.  520,  12  N.  Y.  Supp.  226,  26  Abb. 
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N.  C.  230,  19  N.  Y.  Civ.  Proc.  Rep.  398,  denying  right  to  attack  collaterally 
decree  admitting  will  to  probate  by  proof  that  testator  was  not  inhabitant  of 
county. 

—  For  dlsqnallflcatlon  of  judge. 

Cited  in  McVea  v.  Walker,  11  Tex.  Civ.  App.  46,  31  S.  W.  839,  sustaining 
right  collaterally  to  attack  judgment  by  justice  of  peace  disqualified  for  re- 
lationship. 

—  For  fraud. 

Cited  in  First  Nat.  Bank  v.  Cunningham,  48  Fed.  610,  holding  right  to  im- 
peach judgment  for  fraud  not  lost  by  withdrawal  of  motion  to  vacate  same; 
Hoes  V.  New  York,  N.  H.  &  H.  R.  Co.  173  N.  Y.  435,  66  N.  E.  119,  33  N.  Y. 
Civ.  Proc.  Rep.  308,  sustaining  right  to  attack  on  ground  of  fraud  surrogate's 
decree  appointing  public  administrator. 
Validity  of  judgment,  etc. 

Cited  in  Craig  v.  Andes,  93  N.  Y.  405,  holding  decree  of  county  judge  as  to 
tax  in  aid  of  railroad  void  for  insufficiency  of  petition  on  which  based;  Wood- 
ward V.  Mutual  Reserve  L.  Ins.  Co.  178  N.  Y.  485,  102  A.  S.  R.  519,  71  N.  E. 
10,  holding  foreign  judgment  based  upon  service  upon  agent  designated  by 
defendant,  valid. 

Cited  in  note  in  26  A.  R.  28,  on  effect  given  to  judgments  of  other  states. 

—  Want  of  jurisdiction  generally. 

Cited  in  Thomas  v.  Harmon,  46  Hun,  76,  holding  decree  of  county  court 
correcting  misdescription  in  foreclosure  void  for  want  of  jurisdiction;  Re 
Great  Northern  Constr.  Co.  50  Misc.  467,  100  N.  Y.  Supp.  664,  holding  judg- 
ment of  court  having  no  jurisdiction  of  subject-matter  on  person,  nullity; 
Hovey  v.  Elliott,  145  N.  Y.  126,  39  L.R.A.  449,  39  N.  E.  841,  holding  judgment 
by  court  after  striking  out  answer  which  it  had  no  jurisdiction  to  do,  void; 
O'Donoghue  v.  Boies,  159  N.  Y.  87,  53  N.  E.  537,  holding  judgment  in  partition 
by  court  without  jurisdiction,  void;  Beardslee  v.  Dolge,  143  N.  Y.  160,  42  A. 
S.  R.  707,  38  N.  E.  206,  holding  judgment  of  highway  commissioners  on  merit» 
of  subject  beyond  their  jurisdiction,  nullity. 

Cited  in  notes  in  62  A.  D.  159;  11  A.  S.  R.  821, — on  validity  of  judgments 
rendered  without  jurisdiction;  37  A.  D.  308,  on  effect  of  judicial  act  in  matter 
as  to  which  court  has  no  jurisdiction. 

—  liACk  of  service. 

Cited  in  People  v.  O'Brien,  111  N.  Y.  1,  7  A.  S.  R.  684,  2  L.R.A.  255,  18  N, 
E.  692  (reversing  45  Hun,  519),  holding  appointment  of  receiver  of  corpora- 
tion without  notice,  void;  People  v.  Baker,  76  N.  Y.  78,  32  A.  R.  274,  holding 
judgment  of  divorce  against  nonresident  without  notice,  void;  Re  Lawrence,  2 
Connoly,  63,  7  N.  Y.  Supp.  332;  Re  Killan,  172  N.  Y.  547,  63  L.R.A.  95,  65  N. 
E.  661,  33  N.  Y.  Civ.  Proc.  Rep.  241, — ^holding  judicial  settlement  of  adminis- 
trator's accounts  void  as  against  interested  party  not  cited. 

—  Unauthorized  appearance. 

Cited  in  Cox  v.  Johnson,  80  Ala.  22;  Hill  v.  City  Cab  &  Transp.  Co.  79  CaL 
188,  21  Pac.  728;  Great  West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.  12  Colo. 
46,  13  A.  S.  R.  204,  20  Pac.  773 ;  Reynolds  v.  Fleming,  30  Kan.  106,  46  A.  R, 
86,  1  Pac.  61;  Beardsley  v.  Pope,  11  Misc.  117,  32  N.  Y.  Supp.  926;  New  York 
V.  Smith,  29  Jones  &  S.  374,  20  N.  Y.  Supp.  666,  48  N.  Y.  S.  R.  58^;  Norlinger 
V.  De  Mier,  64  Hun,  276,  7  N.  Y.  Supp.  463,  18  N.  Y.  Civ.  Proc.  Rep.  47;  Post 
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V.  Charlesworth,  66  Hun,  256,  21  N.  Y.  Supp.  168;  League  v.  Scott,  25  Tex.  Civ. 
App.  318,  61  S.  W.  521 ;  Prichard  v.  Sigafus,  103  App.  Div.  535,  93  N.  Y.  Supp. 
152, — holding  judgment  baM»d  upon  unauthorized  appearance  of  attorney,  void; 
Kahn  v.  Lesser,  28  Abb.  N.  C.  77,  18  N.  Y.  Supp.  98,  holding  foreign  judgment 
based  on  unauthorized  appearance,  void;  Rumberg  v.  Johnson,  5  N.  Y.  S.  R. 
860,  11  N.  Y.  Civ.  Proc.  Rep.  283,  holding  judgment  against  insane  person  based 
upon  appearance  of  attorney  is  not  void  on  ground  that  attorney  was  unauthorized 
because  of  defendant's  insanity. 

Cited  in  notes  in  76  A.  D.  149,  as  to  whether  foreign  judgment  on  unauthor- 
ized appearance  by  attorney  is  void,  voidable,  or  conclusive;  21  L.R.A.  858,  on 
effect  of  judgment  of  foreign  country  or  sister  state  obtained  on  unauthorized 
appearance  by  attorney. 

Presumption  as  to  valldUy  of  jadgtnent. 

Cited  in  Koons  v.  Bryson,  16  C.  C.  A.  227,  26  U.  S.  App.  368,  69  Fed.  297, 
holding  decree  in  foreclosure  prima  facie  correct  although  original  papers  are 
missing;  Ex  parte  O'Brien,  127  Mo.  477,  30  S.  W.  158,  holding  that  presump- 
tion as  to  regularity  of  judgment  is  inapplicable  to  inferior  courts;  Joslyn 
V.  Tulver,  59  Hun,  129,  13  N.  Y.  Supp.  311,  holding  recital  in  decree  of  juris- 
dictional facts  presumed  to  be  correct;  Smith  v.  Grant,  3  N.  Y.  S.  R.  255,  11 
X.  Y.  Civ.  Proc.  Rep.  354;  Sargent  v.  Sargent  Granite  Co.  6  Misc.  384,  26 
N.  Y.  Supp.  737,  31  Abb.  N.  C.  131;  Johnston  v.  Mutual  Reserve  L.  Lm.  Co. 
104  App.  Div.  650,  93  N.  Y.  Supp.  1048;  Lambert  v.  Mutual  Reserve  L.  Ins. 
<'o.  104  App.  Div.  659,  93  N.  Y.  Supp.  1059, — holding  judgment  regular  on 
face  presumed  to  be  valid;  People  v.  Bradner,  107  N.  Y.  1,  13  N.  E.  87,  holding 
judgment  of  court  of  sessions  presumed  to  be  valid;  Re  McGarren,  112  App. 
Div.  503,  98  N.  Y.  Supp.  416,  holding  judgment  annulling  marriage  regular 
on  face,  presumed  to  be  valid;  Smith  v.  Reid,  134  N.  Y.  668,  31  N.  E.  1082, 
holding  judgment  reciting  service  of  supplemental  summons  on  infants  prima 
facie  correct;  Sloane  v.  Martin,  77  Hun,  249,  28  L.R.A.  347,  24  N.  Y.  Supp.  661; 
Bowyer  v.  Knapp,  15  W.  Va.  277;  Gottlieb  v.  Alton  Grain  Co.  87  App.  Div. 
380,  84  N.  Y.  Supp.  413, — holding  foreign  judgment  presumed  to  be  valid; 
Capital  City  Band  v.  Parent,  134  N.  Y.  527,  18  L.R.A.  240,  31  N.  E.  976,  hold- 
ing proof  of  service  of  process  presumptively  valid. 

Conclusiveness  of  recital  as  to  service  of  process. 

Cited  in  Re  Kimball,  18  App.  Div.  320,  46  N.  Y.  Supp.  177,  holding  that 
recital  in  foreign  divorce  decree  of  service  of  proces?  is  not  conclusive  on 
defendant;  Smoot  v.  Judd,  184  Mo.  508,  83  S.  W.  481,  holding  sheriff's  return 
though  false,  conclusive  on  parties,  reircdy  being  by  action  on  officer's  bond. 

Cited  in  reference  note  in  11  A.  S.  R.  256,  on  effect  of  recital  of  jurisdiction 
in  judgment. 
Defense  to  or  relief  from  jadgment. 

Cited  in  Oilman  v.  Tucker,  25  Jones  &  S.  324,  7  N.  Y.  Supp.  682,  18  N.  Y. 
Civ.  Proc.  Rep.  50,  holding  that  relief  from  judgment  on  appearance  of  im- 
authorized  attorney  must  be  had  from  court  rendering  judgment;  Lutman  v. 
Lake  Shore  &  M.  S.  R.  Co.  56  Ohio  St.  453,  47  N.  E.  248,  holding  want  of 
service  of  process  defense  to  enforcement  of  personal  judgment;  People  ex  rel. 
Brown  v.  Carpenter,  32  N.  Y.  S.  R,  822,  11  N.  Y.  Supp.  852;  Feitner  v.  Lewis, 
23  Jones  &  S.  519,  1  N.  Y.  Supp.  1, — sustaining  right  at  any  time  to  inter- 
pose defense  of  want  of  jurisdiction;  Daniels  v.  Southard,  23  Misc.  236,  51 
N.  Y.  Supp.  1136,  sustaining  power  of  county  court  to  cancel  transcript  from 
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justice  court  on  proof  that  process  was  not  served,  although  return  showed 
service;  Huntington  v.  Crouter,  33  Or.  408,  72  A.  S.  R.  726,  64  Pac.  208, 
sustaining  power  of  equity  to  enjoin  enforcement  of  judgment  based  on  false 
return;  McMahon  v.  Smith,  24  App.  Div.  25,  49  N.  Y,  Supp.  93  (dissenting 
opinion),  on  want  of  jurisdiction  as  defense  to  enforcement  of  judgment. 
Jurisdiction  of  court. 

Cited  in  People  ex  rel.  Frey  v.  Warden,  100  N.  Y.  20,  2  N.  E.  870,  3  N.  \. 
Crim.  Rep.  545,  denying  jurisdiction  of  delinquency  military  court  in  absence 
of  proof  of  enlistment  of  offender;  McGuire  v.  St.  Patrick's  Cathedral,  54  Hun, 
207,  7  N.  Y.  Supp.  345  (dissenting  opinion),  on  power  of  court  to  review  de- 
cision of  church  authorities. 

26  AM.  REP.  602,  STEELE  v.  liORD,  70  N.  Y.  280. 
Parol  evidence  as  to  written  instrument. 

Cited  in  Gibbs  v.  Potter,  166  Ind-  471,  77  N.  E.  942,  9  A.  &  E.  Ann.  Cas.  481, 
holding  oral  evidence  admissible  in  action  to  reform  deed  to  show  who  was 
original  grantee,  where  such  grantee  caused  her  name  to  be  erased  and  another  in- 
serted prompted  by  good  motives;  Dearing  v.  Pearson,  8  Misc.  277,  28  N.  Y.  Supp. 
/714,  holding  parol  evidence  admissible  to  prove  contents  of  written  instrument 
voluntarily  destroyed  but  without  corrupt  design ;  Mason  v.  Libby,  90  N.  Y.  683, 
64  How.  Pr.  259,  holding  sufficiency  oi  explanation  as  to  destruction  of  letter  so 
as  to  render  parol  proof  admissible,  for  court ;  West  v.  New  York  C.  &  H.  R.  R.  Co. 
55  App.  Div.  464,  67  N.  Y.  Supp.  104,  denying  admissibility  of  parol  evidence  of 
contents  of  written  instrument  destroyed  by  party  when  case  on  appeal. 

26  AM.  REP.  605,  McVEY  t.  CANTREIili,   70  N.  Y.  295. 
liiability  of  married  woman  for  debts. 

Cited  in  Vosburg  v.  Brown,  119  Mich.  697,  78  N.  W.  886,  holding  married 
woman  liable  for  loan  to  pay  mortgage  on  her  property;  Scott  v.  Otis,  25  Hun, 
33,  holding  that  married  woman  is  not  liable  on  note  unless  same  shown  to  be 
for  benefit  of  her  estate;  Sargeant  v.  French,  54  Vt.  384,  holding  married  woman 
liable  for  loan  used  in  her  business  as  milliner;  Radford  v.  Carwile,  13  W.  Va. 
572,  holding  married  woman  liable  for  debts  contracted  for  benefit  of  separate 
estate;  Krouskop  v.  Shonte,  51  Wis.  204,  37  A.  R.  817,  8  N.  W.  241,  holding 
married  woman  liable  on  note  given  for  goods  used  in  business  carried  on  by 
her  husband. 

Cited  in  reference  notes  in  78  A.  D.  228,  on  power  of  married  woman  to  bind 
her  separate  property  by  contract;  62  A.  S.  R.  333,  on  estoppel  of  married 
woman  by  note;  2  A.  S.  R.  320,  on  note  of  married  woman. 

Cited  in  note  in  3  L.R.A.(N.S.)  307,  as  to  when  separate  property  of  married 
woman  is  chargeable  with  cost  of  improvements. 

Burden  of  proof  in  action  against  married  woman. 

Cited  in  Nash  v.  Mitchell,  71  N.  Y.  199,  27  A.  R.  38,  3  Abb.  N.  C.  171,  holding 
burden  of  proof  upon  one  attempting  to  enforce  contract  against  married  woman. 

26  AM.  REP.  608,  MAGNIN  v.  DINSMORE,  70  N.  Y.  410. 
What  constitutes  conversion. 

Cited  in  Davis  v.  Hurt,  114  Ala.  146,  21  So.  468,  holding  that  failure  of  ware- 
houseman to  deliver  goods  on  demand  is  not  conversion;  German  American  Bank 
Am.  Rep.  Vol.  XVI.— 55. 
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▼.  Brunswig,  107  Mo.  App.  401,  81  S.  W.  461,  holding  appropriation  of  stock 
in  opposition  to  owner's  rights,  conversion. 

Cited  in  note  in  25  E.  R.  C.  170,  on  which  constitutes  conversion. 
Trover  or  conversion  as  maintainable  affalnst  carrier. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Lampley,  76  Ala.  357,  52  A.  R.  334,  holding 
that  trover  is  not  maintainable  against  railroad  company  for  money  lost  in 
mail;  Williams  v.  Delaware  A  H.  Canal  Co.  3  Silv.  Sup.  Ct.  19,  6  N.  Y.  Supp. 
86,  25  N.  Y.  S.  R.  518,  holding  that  carrier  is  not  liable  for  conversion  of  goods 
which  were  burned  after  agent  erroneously  told  consignee  that  they  had  not 
arrived;  Wamsley  v.  Atlas  S.  8.  Co.  168  N.  Y.  533,  85  A.  S.  R.  699,  61  N.  E. 
896  (dissenting  opinion),  on  liability  of  carrier  for  conversion. 

Cited  in  reference  notes  in  3  A.  S.  R.  541;  85  A.  S.  R.  704, — on  conversion  by 
carrier. 

Distinguished  in  Clement  v.  New  York  C.  A  H.  R.  R.  Co.  30  N.  Y.  S.  R.  713, 
9  N.  Y.  Supp.  601,  holding  refusal  of  carrier  to  deliver  goods  to  consignee  at 
destination,  conversion. 
Validity  of  stlpnlatlon  exempting  or  limiting  carrier's  liability. 

Cited  in  Calderon  v.  AUas  S.  S.  Co.  170  U.  S.  272,  42  L.  ed.  1033,  18  Sup. 
Ct.  Rep.  588;  Alabama  G.  S.  R.  Co.  v.  Little,  71  Ala.  611;  Dinsmore  v.  Neres- 
heimer,  32  Hun,  204;  Ghormley  v.  Dinsmore,  21  Jones  A  S.  36;  Ghormley  v. 
Dinsmore,  19  Jones  A  S.  196;  Calderon  v.  Atlas  S.  S.  Co.  64  Fed.  874,— sus- 
taining validity  of  stipulation  limiting  carrier's  liability  for  loss  of  goods;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Harmon,  17  111.  App.  640,  holding  stipulation  exempting 
carrier  from  all  liability  for  negligence,  void;  Southern  Exp.  Co.  v.  Hanaw,  134 
Ga.  446,  67  S.  E.  944,  on  validity  of  stipulation  in  printed  receipt  limiting  car- 
rier's liability;  Clarke-Lawrence  Ca  v.  Chesapeake  &  O.  R.  Co.  63  W.  Va.  423, 
61  S.  E.  364,  holding  affirmative  wrongful  acts  not  within  stipulation  limiting 
liability. 

Cited  in  notes  in  88  A.  S.  R.  Ill,  on  carrier's  right  to  limit  value  of  property 
lost  by  negligence;  23  A.  S.  R.  394,  on  carrier's  power  to  limit  amount  of  lia- 
bility to  sum  less  than  injury  sustained;  61  A.  S.  R.  368,  369,  on  limitation  of 
liability  of  express  companies;  7  LJ^.A.  216,  on  right  of  carrier  of  goods  to  limit 
liability  by  contract;  5  E.  R.  C.  346,  on  right  of  carrier  to  limit  his  liability 
by  notice. 
Liability  of  carrier  for  loss  of,  or  Injury  to,  goods. 

Cited  in  The  Denmark,  27  Fed.  141,  denying  liability  of  carrier  for  loss  of 
valuable  goods  shipped  without  disclosing  nature  of  package;  Rathbone  v.  New 
York  C.  A  H.  R.  R.  Co.  140  N.  Y.  48,  35  N.  K  418,  holding  carrier  accepting 
statuary  for  shipment  liable  for  negligent  breaking;  Zimmer  v.  New  York  C  & 
H.  R.  R.  Co.  42  N.  Y.  S.  R.  63,  16  N.  Y.  Supp.  631,  holding  that  carrier  is  not 
relieved  of  liability  for  killing  of  horse  by  collision  under  contract  exempting 
from  liability  from  burning  or  "in  any  other  way;"  Gillespie  v.  Piatt,  19  Misc. 
43,  42  N.  Y.  Supp.  876,  holding  carrier  liable  for  full  value  of  express  package 
under  receipt  containing  limitation  of  liability  obtained  by  agent  by  fraud. 

Cited  in  notes  in  23  A.  S.  R.  598,  on  fraud  of  shipper  which  will  defeat  his 
right  to  recovery;  61  A.  S.  R.  384,  on  actions  against  express  companies;  2 
L.RA.(N.S.)  775,  on  amount  of  carrier's  liability  for  loss  of  goods;  23  LJUL 
(N.S.)  750,  on  effect  of  shipper's  misrepresentation  as  to  character,  quantity,  or 
value,  on  right  to  recover  for  lost. 
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—  As  limited  to  stipulated  value. 

Cited  in  Hart  v.  Pennsylvania  R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct. 
Rep.  151;  Muser  v.  American  Exp.  Co.  1  Fed.  382;  Graves  v.  Lake  Shore  &  M. 
S.  R.  Co.  137  Mass.  33,  50  A.  R.  282;  Vjwnsend  &  W.  Dry  Goods  Co.  v.  United 
States  Exp.  Co.  133  Mo.  App.  683,  113  S.  W.  1161 ;  Frome  v.  Dennis,  45  N.  J.  L. 
515;  Bermel  v.  New  York,  N.  H.  &  H.  R.  Co.  172  N.  Y.  639,  65  N.  E.  1113; 
Hirshberg  v.  Dinsmore,  12  Daly,  429,  67  How.  Pr.  103;  Bernstein  v.  Weir,  40 
Misc.  635,  83  N.  Y.  Supp.  48;  Feld  v.  Piatt,  59  Misc.  226,  110  N.  Y.  Supp.  1118; 
Rowan  v.  Wells,  F.  &  Co.  80  App.  Div.  31,  80  N.  Y.  Supp.  226;  Bates  v.  Weir, 
121  App.  Div.  275,  105  N.  Y.  Supp.  785;  Tewes  v.  North  German  Lloyd  S.  S.  Co. 
186  N.  Y.  151,  8  L.R.A.(N.S.)  199,  78  N.  E.  864,  9  A.  &  E.  Ann.  Cas.  909,— holding 
recovery  against  carrier  for  loss  by  goods  limited  to  stipulated  value;  Kellerman 
V.  Kansas  City,  St.  B.  &  C.  R.  Co.  68  Mo.  App.  255  (dissenting  opinion),  on 
right  of  shipper  to  recover  higher  amount  than  that  stated  in  shipping  receipt. 

Proof  of  contract  of  shipment. 

Cited  in  Rosenfeld  v.  Central  Vermont  R.  Co.  Ill  App.  Div.  371,  97  N.  Y. 
Supp.  905,  holding  that  contract  of  shipment  is  not  proved  by  evidence  of  de- 
livery to  man  whose  cap  bore  carrier's  name  at  place  where  carrier  had  no  office. 

26  AM.  REP.  6ia,  PIERCE  t.  KEATOR,  70  N.  Y.  419. 
IHiat  constltates  Interest  In  land. 

Cited  in  Black  v.  Elkhorn  Min.  Co.  49  Fed.  549,  holding  mining  claim  interest 
in  land;  Payne  v.  Sheets,  75  Vt.  835,  55  Atl.  656,  holding  that  one  owning  ex- 
clusive right  to  hunt  in  certain  lands  has  interest  in  land;  Evans  v.  United 
States,  31  App.  D.  C.  544  (dissenting  opinion),  on  right  to  hunt  or  fish  as  inter- 
est in  land;  Mattes  v.  Frankel,  167  N.  Y.  603,  68  A.  S.  R.  804,  62  N.  E.  585 
(dissenting  opinion),  on  right  of  way  as  interest  in  land. 
Creation  of  easement,  license,  etc. 

Cited  in  Hinckel  v.  Stevens,  35  App.  Div.  5,  54  N.  Y.  Supp.  457,  holding  right 
to  remove  ice  from  creek  property  right  acquirable  by  prescription  of  grant; 
Taylor  v.  Millard,  118  N.  Y.  244,  6  LJI.A.  667,  23  N.  E.  376  (affirming  42  Hun, 
363),  holding  that  easement  cannot  be  created  by  parol  right  to  enter  lands  to 
remove  crops  of  apples;  Foster  v.  South  Glens  Falls,  35  Misc.  620,  72  N.  Y. 
Supp.  125,  holding  personal  license  created  by  deed  giving  right  of  pasturage 
until  land  fenced  by  grantor;  Hopper  v.  Herring,  75  N.  J.  L.  212,  67  AtL  714, 
holding  right  to  get  sand  granted  by  deed  attached  to  and  followed  property  into 
hands  of  grantee's  heirs  or  purchasers. 

Cited  in  notes  in  8  LJ^A..  618,  on  right  of  parties  to  easement;  136  Am.  St. 
R.  682,  686,  on  creation  and  conveyance  of  easements  appurtenant. 
Meaning  of  easement. 

Cited  in  Greenwood  Lake  A  P.  J.  R.  Co.  v.  New  York  &  G.  L.  R.  Co.  134  N.  Y. 
435,  31  N.  E.  874,  defining  easement  as  right  without  profit  created  by  grant 
which  owner  of  one  estate  may  exercise  over  estate  of  another  for  own  benefit; 
Field  v.  Morris,  88  Ark.  148,  114  S.  W.  206,  on  what  constitutes  easement. 

Cited  in  note  in  6  L.RA..  159,  on  what  are  easements. 
Right  to  possession  nntU  condition  Is  performed. 

Distinguished  in  Bennett  v.  Culver,  27  Hun,  554,  holding  grantor  entitled  to 
possession  of  land  until  same  sold  by  cemetery  association  under  conveyance  to 
latter  containing  reservation  of  grass  and  covenant  to  pay  former  certain  sum 
for  every  burial  lot  sold. 
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What  pass  as  appurtenances. 

Cited  in  note  in  13  A.  D.  660,  on  what  pass  as  appurtenances. 

26  AM.  RBP.  615,  €X>IiUMBIA  GOIiLBGE  T.  LYNCH,  70  N.  T.  440. 
Validity  of  covenant  or  restriction. 

Cited  in  American  Strawboard  Co.  v.  Haldeman  Paper  Co.  27  C.  C.  A.  634, 
54  U.  S.  App.  416,  83  Fed.  619,  holding  lessee's  covenant  not  to  manufacture 
certain  goods  for  specified  period,  valid;  Duncan  v.  Central  Pass.  R.  Co.  85  Ky. 
626,  4  S.  W.  228,  holding  restriction  against  alienation  of  property  to  par- 
ticular persons,  valid;  Hodge  v.  Sloan,  107  N.  Y.  244,  1  A.  S.  R.  816,  17  N.  E. 
335,  holding  covenant  limiting  use  of  land  sold  as  forbidding  sale  of  sand,  valid ; 
Rowland  v.  Miller,  139  N.  Y.  93,  22  LuRJL  182,  34  N.  E.  765,  holding  covenant 
in  deed  against  use  of  land  for  offensive  business,  valid. 

Cited  in  reference  note  in  9  A.  S.  R.  276,  on  validity  of  restriction  against 
using  land  for  manufacturing  or  nauseous  or  offensive  business. 

Cited  in  note  in  21  A.  S.  R.  498,  on  covenants  restricting  the  use  of  land. 
What  covenants  or  agreements  run  with  the  land. 

Cited  in  McMahon  v.  Williams,  79  Ala.  288,  holding  agreement  permitting 
grantor  to  erect  warehouse  runs  with  land;  Kahn  v.  Hoge,  61  App.  Div.  147, 
70  N.  Y.  Supp.  434;  Gilmer  v.  Mobile  A  M.  R.  Co.  79  Ala.  669,  68  A.  R.  623,— 
holding  that  covenant  as  to  use  of  land  runs  with  land;  Goodwin  v.  Hamerslev. 
69  Conn.  115,  36  Atl.  1065,  holding  that  agreement  to  maintain  yard  nms  with 
Und;  Kettle  River  R.  Co.  v.  Eastern  R.  Co.  41  Minn.  461,  6  L.R.A.  111,  43  N. 
W.  469,  holding  that  covenant  by  land  owner  to  send  products  of  quarry  over 
certain  route  does  not  run  with  land;  Sjoblom  v.  Mark,  103  Minn.  193,  15  L.R.A. 
(N.S.)  1129,  114  N.  W.  746,  holding  that  covenant  not  to  sell  liquors  on  land 
for  ten  years  does  not  run  with  land ;  Wilmurt  v.  McGrane,  16  App.  Div.  412, 
45  N.  Y.  Supp.  32,  holding  that  agreement  between  owner  of  tenement  house 
and  board  of  health  as  to  erection  of  buildings  does  not  run  with  land;  Nye 
V.  Hoyle,  120  N.  Y.  195,  24  N.  E.  1,  holding  that  covenant  as  to  repair  of  dam 
or  canal  runs  with  land;  Avery  v.  New  York  a  A  H.  R.  R.  Co.  26  N.  Y.  S.  R. 
279,  7  N.  Y.  Supp.  841;  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.  87  N.  Y^.  400,— 
holding  that  covenant  against  building  on  certain  space  runs  with  land;  Re 
Coatsworth,  37  App.  Div.  295,  55  N.  Y.  Supp.  753,  holding  that  covenant  to  pay 
for  improvements  made  by  lessee  runs  with  land;  Anderson  v.  Rowland,  18  Tex. 
Civ.  App.  460,  44  S.  W.  911,  holding  that  covenant  against  use  of  land  for  saloon 
runs  with  land. 

Cited  in  reference  note  in  27  A.  D.  84,  on  covenants  running  with  the  land. 

Cited  in  note  in  85  A.  D.  716,  on  covenant  or  agreement  not  to  build  on  ad- 
jacent land  of  grantor,  inuring  to  benefit  of  purchasers  from  grantee;  56  A.  R. 
155,  on  what  covenants  run  with  the  land;  82  A.  S.  R.  682,  683,  on  covenants 
as  to  use  of  property  running  with  the  land;  1  L.R.A.  33,  on  agreement  to  build 
party  wall  as  covenant  running  with  land. 

Notice  of  grantor's  covenant,  etc.,   as  affecting  liability  of  grantee  or 
lessee. 

Cited  in  Newbold  v.  Peabody  Heights  Co.  70  Md.  493,  3  L.R.A.  579,  17  Atl. 
872,  holding  lessees  with  knowledge  of  building  restrictions  bound  although  not 
incorporated  in  lease;  Sharp  v.  Cheatham,  88  Mo.  498,  57  A.  R.  433,  holding  that 
grantee  under  quitclaim  deed  is  not  bound  by  grantor's  agreement  as  to  party 
wall;  Cox  v.  Leviston,  63  N.  H.  283,  holding  that  parol  license  as  to  use  of  land 
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does  not  bind  grantee  without  notice;  Hayward  Homestead  Tract  Asso.  v.  Miller, 
6  Misc.  254,  26  N.  Y.  Supp.  1091;  Boyden  v.  Roberts,  131  Wis.  659,  111  N.  W. 
701 ;  Bimson  v.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp.  209, — holding  grantee 
with  notice  bound  by  restrictions  a^  to  buildings;  Detroit  Union  R  Depot  8t 
Station  Co.  t.  Fort  Street  Union  Depot  Co.  128  Mich.  184,  87  N. 
W.  214;  Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  A.  R. 
365,  10  Abb.  N.  C.  236;  Bradley  v.  Walker,  27  Jones  &  S.  334,  14 
N.  Y.  Supp.  815;  Charman  v.  Kibbler,  31  App.  Div.  477,  52  N.  Y.  Supp.  212; 
McKenna  v.  Brooklyn  Union  Elev.  R  Co.  95  App.  Div.  226,  88  N.  Y.  Supp.  762; 
Round  Lake  Asso.  v.  Kellogg,  141  N.  Y.  348,  36  N.  E.  326  (affirming  47  N.  Y. 
S.  R  668,  20  N.  Y.  Supp.  261), — holding  grantee  bound  by  original  covenant  as 
to  use  of  land,  of  which  he  has  notice;  Gould  v.  Partridge,  52  App.  Div.  40,  64 
N.  Y.  Supp.  870,  holding  grantee  bound  by  easement  of  which  he  has  notice; 
Post  y.  West  Shore  R  Co.  50  Hun,  301,  3  N.  Y.  Supp.  172,  holding  grantee  of 
right  of  way  bound  to  perform  grantor's  covenant,  of  which  it  has  notice,  to 
construct  farm  crossing;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Bosworth,  46  Ohio  St, 
81,  2  IuR.A.  199,  18  N.  £.  533,  holding  that  agreement  of  grantor  to  construct 
fence  does  not  bind  grantee  without  notice;  Houston  v.  Zahra,  44  Or.  610,  66 
L.R.A.  799,  76  Pac.  641,  holding  that  grantee  without  notice  is  not  bound  by 
grantor's  agreement  to  open  road;  Scottish- American  Mortg.  Co.  v.  Russell,  20 
S.  D.  42,  104  N.  W.  607,  holding  presence  of  party- wall  notice  to  purchaser  so 
as  to  render  him  liable  under  grantor's  contract  to  pay  for  use;  Martindale  y. 
Western  N.  Y.  &  P.  R.  Co.  45  App.  Div.  328,  60  N.  Y.  Supp.  1026,  denying  right 
to  enforce  against  innocent  purchaser  of  railroad  unrecorded  contract  by  latter 
to  keep  ditch  clear. 
Enforcement  of  coTenants,  etc. 

Cited  in  Barr  v.  Lamaster,  48  Neb.  114,  32  LJI.A.  451,  66  N.  W.  1110,  holding 
mutual  covenants  as  to  use  of  ball  enforceable  in  equity;  Foster  v.  Foster,  62 
N.  H.  46,  holding  covenant  restricting  erections  to  dwelling  houses  enforceable 
in  equity;  Stott  v.  Avery,  156  Mich.  674,  121  N.  W.  825;  Middletown  v.  New- 
port Hospital,  16  R  I.  319,  1  LJR.A.  191,  15  Atl.  800;  De  Gray  v.  Monmouth 
Beach  Club  House  Co.  50  N.  J.  Eq.  329,  24  Atl.  388,— holding  covenant  restrict- 
ing use  of  land  enforceable  in  equity;  Coleman  v.  Bresnaham,  64  Hun,  619,  8  N. 
Y.  Supp.  158,  holding  covenant  in  favor  of  heirs  and  assigns  of  grantee  enforcible 
by  grantee's  assignee;  Hay  v.  Knauth,  36  App.  Div.  612,  55  N.  Y.  Supp.  680, 
holding  covenant  against  erection  of  fence  enforceable  in  equity;  Silberman  v. 
Uhrlaub,  116  App.  Div.  869,  102  N.  Y.  Supp.  299,  holding  covenant  creating  nega- 
tive easement  enforceable  by  one  owning  property  for  whose  benefit  restriction 
established;  Summers  v.  Beeler,  90  Md.  474,  78  A.  S.  R  446,  48  L.R.A.  54,  46 
Atl.  19,  denying  right  of  adjoining  owner  to  enforce  restrictions  as  to  bay  win- 
dows not  inserted  for  his  benefit;  Schwoerer  v.  Leo,  39  Misc.  505,  80  N.  Y.  Supp. 
399,  denying  right  of  grantee  to  enforce  building  covenant  rimning  in  favor  of 
his  grantor  only;  Equitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661,  43  N. 
E.  173  (reversing  30  Abb.  N.  C.  260,  24  N.  Y.  Supp.  784),  denying  right  to  en- 
force building  restriction  imposed  for  benefit  of  grantor  only;  Hart  v.  Brown, 
6  Misc.  238,  27  N.  Y.  Supp.  74,  denying  specific  performance  of  covenant  to  open 
street  when  enforcement  inequitable;  Smith  v.  Ingram,  130  N.  C.  100,  61  L.RA, 
878,  40  S.  £.  984  (dissenting  opinion),  on  power  of  equity  to  enforce  covenant 
running  with  land;  Brown  v.  Huber,  80  Ohio  St.  183,  28  L.Rj\.(N,S.)  705,  88 
N.  £.  322,  holding  restrictive  covenant  in  deed  as  to  use  of  land  will  be  enforced 
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notwithstanding  changed  condition  of  neighborhood,  where  cOTenant  Ib  still  of 
Talue. 

Cited  in  reference  note  in  1  A.  S.  R.  822,  on  enforcement  in  equity  of  agree- 
ments not  to  use  real  property  for  specified  pui-poses. 

Cited  in  notes  in  126  Am.  St.  R.  878,  on  liability  of  grantee  on  covenants  and 
conditions  in  deed;  8  L.RJL.  581,  on  enforcement  in  equity  of  covenants  in  re- 
spect to  land;  6  LJLA.  423,  on  power  of  equity  to  compel  observance  of  cove- 
nants; 6  LJLA.  424,  on  equitable  relief  as  to  covenants  enforceaUe  by  and 
against  assignees;  3  LJ^.A.(N.S.)  99,  on  enforcement  of  provision  for  right  of 
way  although  valid  reservation  not  created;  15  E.  R.  C.  282,  on  enforcement 
of  restrictive  covenants  against  assignees  and  purchasers. 

Distinguished  in  Kom  v.  Campbell,  192  N.  Y.  490,  127  A.  S.  R.  925,  —  UELA. 
(N.S.)  — ,  85  N.  E.  687,  holding  restrictive  covenant  in  deed,  conveying  plot  of 
land  afterward  divided  into  building  lots,  not  enforceable  between  subsequent 
lot  owners. 
Remedy  to  prevent  breach  of  covenant. 

Cited  in  DuBois  v.  Darling,  12  Jones  A  S.  436,  holding  injunction  remedy  to 
prevent  breach  of  covenant  against  erection  of  stable;  Compton-Hill  Improv. 
Co.  V.  Tower,  158  Mo.  282,  59  S.  W.  239,  holding  injunction  remedy  to  prevent 
violation  of  building  restriction. 

Cited  in  note  in  90  A.  8.  R.  642,  on  injunction  to  prevent  breach  of  building 
restrictions. 
Creation,  etc.,  of  easement  or  covenant. 

Cited  in  First  Nat.  Bank  v.  Portsmouth  Sav.  Bank,  71  N.  H.  547,  53  Atl.  1017, 
holding  negative  covenant  created  by  agreement  not  to  change  front  of  building; 
Cadwalader  v.  Bailey,  17  R.  I.  495,  14  L.RA.  800,  23  Atl.  20,  holding  negati>'e 
easement  created  by  covenant  restricting  erections  to  preserve  unobstructed  view ; 
Levy  V.  Halcyon  Casino  Hotel  Co.  45  Misc.  289,  92  N.  Y.  Supp.  231,  holding 
land  added  to  original  shore  line  by  accretion  bound  by  restrictive  covenant  in 
deed  of  land  bounded  by  ocean. 

Cited  in  note  in  5  LJI.A.  298,  on  party  walls. 
Ix>cation  of  right  of  way. 

Cited  in  Peabody  v.  Chandler,  17  Misc.  655,  40  N.  Y.  Supp.  1028,  holding  loca- 
tion of  right  of  way  fixed  by  grantee's  use  of  particular  route  with  grantor's 
knowledge;  New  York  Carbonic  Acid.  Gas  Co.  v.  Geyser  Natural  Carbonic  Acid 
Gas  Co.  35  Misc.  668,  72  N.  Y.  Supp.  354,  sustaining  power  of  equity  to  locate 
right  of  way  in  favor  of  grantee  where  grantor  has  failed  to  do  so. 
What  constitutes  breach  of  building  covenant. 

Cited  in  Holt  v.  Fleischman,  75  App.  Div.  593,  78  N.  Y.  Supp.  647  (reversing 
37  Misc.  172,  74  N.  Y.  Supp.  894),  holding  covenant  to  erect  only  dwellings  not 
broken  by  erection  of  seven  story  apartment  house;  Kitching  v.  Brown,  180  N. 
Y.  414,  70  L.R.A.  742,  73  N.  E.  241  (dissenting  opinion),  on  covenant  against 
erection  of  tenement  house  as  restricting  apartment  house;  Gowen  v.  CHara, 
15  Pa.  Dist.  R.  753,  holding  hospital  for  open  air  treatment  of  consumptives 
violation  of  restriction  ".  .  .  or  other  business  .  .  .  injuriously  affect- 
ing health  or  comfort  of  neighborhood;"  Frants  v.  Weaver,  13  Pa.  Dist.  R.  124, 
20  Lane.  L.  Rev.  334,  9  Northamp.  Co.  Rep.  57,  holding  that  condition  '^hat  no 
buildings  shall  be  erected  of  less  character  than  two-story  brick  house"  will  not 
prevent  erection  of  brick  churdi  55  ft.  wide,  80  ft.  long  and  80  ft  high. 
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RIffhts  upon  breach  of  covenant  to  build  fence. 

Cited  in  Parrish  v.  Hastings,  102  Ala.  414,  48  A.  S.  R.  50,  14  So.  783,  holding 
that  vendor's  lien  does  not  arise  upon  breach  of  covenant  to  build  fence. 
Adverse  uses  as  affecting  rights  under  covenant. 

Cited  in  Stephens  v.  Hockemeyer,  46  N.  Y.  S.  R.  329,  19  N.  Y.  Supp.  666, 
holding  that  open  use  of  premises  for  livery  stable  for  20  years  in  violation  of 
covenant  perfects  right  to  so  use  them. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  Andrews  v.  Appel,  22  Hun,  429,  holding  sum  paid  to  discharge  liens 
measure  of  damages  for  breach  of  covenant  against  incumbrances. 
Covenant  or  restrictions  as  incumbrances. 

Cited  in  Halle  v.  Newbold,  69  Md.  265,  14  Atl.  662;  Raynor  v.  Lyon,  46  Hun« 
227;  Doctor  v.  Darling,  68  Hun,  70,  22  N.  Y.  Supp.  594,— holding  restrictions 
on  use  of  property,  incumbrance;  Leinhardt  v.  Kalchheim,  39  Misc.  308,  79  N. 
Y.  Supp.  50a;  Fourth  Presby.  Church  v.  Steiner,  79  Hun,  314,  29  N.  Y.  Supp. 
488;  Mead  v.  Martens,  21  App.  Div.  134,  47  N.  Y.  Supp.  299,— holding  building 
restrictions,  incumbrances;  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303 
(affirming  22  Jones  &  S.  149),  holding  covenant  that  certain  space  shall  be  open 
for  court-yards,  incumbrance;  Kountz  v.  Helmuth,  67  Hun,  343,  22  N.  Y.  Supp. 
204,  holding  that  covenant  to  set  buildings  back  from  street  and  maintain  open 
space,  incumbrance. 
Destruction  of  easement. 

Cited  in  note  in  24  A.  D.  222,  as  to  how  easement  may  be  destroyed. 

26  AM.  REP.  624,  PEYSER  v.  NEW  YORK,  70  N.  T.  497. 
Right  to  recover  payments  back. 

Cited  in  Lawyers'  Surety  Co.  v.  Reinach,  25  Misc.  150,  54  N.  Y.  Supp.  205, 
holding  moneys  paid  by  administrator  under  erroneous  decree  of  distribution, 
recoverable;  Newfeld  v.  New  York,  93  Aj^.  Div.  591,  87  N.  Y.  Supp.  900,  hold- 
ing that  money  paid  to  discharge  invalid  lien  because  owner  could  not  negotiate 
loan  because  of  lien,  is  not  recoverable;  Deshong  v.  New  York,  176  N.  Y.  475, 
68  N.  E.  880,  holding  money  paid  city  for  permit  exacted  by  force  of  threats  of 
arrest,  recoverable;  American  Soc.  v.  Cohoes,  4  N.  Y.  S.  R.  808,  holding  that 
society  entitled  by  statute  to  fines  imposed  for  cruelty  to  animals  may  maintain 
action  against  city  erroneously  paying  them  to  another;  Buford  v.  Lonerean.  0 
Utah,  301,  22  Pac.  164,  holding  money  paid  under  duress  recoverable;  Prichard 
V.  Sweeney,  109  Ala.  651,  19  So.  730,  denying  right  of  one  redeeming  land  and 
paying  more  than  fair  value  of  improvements  to  recover  back  excess;  Deeves 
V.  Lockhart^  19  Jones  &  S.  302,  denying  right  to  recover  back  money  paid  vet- 
erinary surgeon  on  ground  of  unskillfulness  of  services;  Harrington  v.  New 
York,  40  Misc.  165,  81  N.  Y.  Supp.  667,  denying  right  to  recover  back  money 
paid  for  fine  under  mistake  of  law;  O'Donnell  v.  New  York,  36  N.  Y.  S.  R.  988, 
13  N.  Y.  Supp.  357;  Converse  v.  Sickles,  74  Hun,  429,  26  N.Y.  Supp.  590, 
sustaining  right  to  recover  back  money  paid  on  erroneous  judgment  subse- 
quently set  aside:  AdaiPS  v.  Trvinj?  Nat.  Bank,  116  N.  Y.  606,  16  A.  S.  R.  447,  6 
Tf.R.A.  491,  23  N.  E.  7,  sustaining  right  of  wife  to  recover  back  money  paid 
for  husband's  debt  upon  threats  of  his  arrest. 

Cited  in  notes  in  45  A.  D.  163,  on  utility  of  protest  when  paying  money 
under  compulsion;  62  A.  D.  152,  as  to  what  is  compulsory  payment  which  will 
enable  payor  to  recover  money  paid. 
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—  Tax  or  assessment. 

Cited  in  Indianapolis  y.  McAvoy,  86  Ind.  587,  holding  taxes  paid  on  lands 
illegally  annexed  to  city,  recoverable ;  Boston  Mfr's  Mut.  F.  Ins.  Co.  v.  H^idricks, 
41  Misc.  479,  85  N.  Y.  Supp.  44,  holding  that  money  paid  by  foreign  insurance 
company  as  void  tax  on  premiums  for  fear  state  would  impose  heavy  penalty 
is  not  recoverable;  Betz  v.  New  York,  119  App.  Div.  91,  103  N.  Y.  Supp.  886, 
holding  money  paid  under  mutual  mistake  that  property  was  taxable  in  cer- 
tain city,  recoverable;  New  v.  New  Rochelle,  91  Hun,  214,  36  N.  Y.  Supp.  211, 
holding  money  paid  for  void  tax  without  waiting  for  distraint  under  warrant 
not  recoverable;  Van  Hise  v.  Rensselaer  County,  21  Misc.  572,  48  N.  Y.  Supp. 
874,  holding  money  voluntarily  paid  for  tax  on  exempt  property  not  recoverable ; 
Sands  v.  New  York,  13  N.  Y.  S.  R.  61,  holding  money  paid  for  void 
assessment  to  remove  cloud  on  title,  recoverable;  Adams  t.  Monroe  County, 
18  App.  Div.  415,  46  N.  Y.  Supp.  444,  holding  money  paid  to  discharge 
illegal  taxes  so  as  to  clear  title,  recoverable;  Trimmer  v.  Rochester,  30 
N.  Y.  S.  R.  703,  9  N.  Y.  Supp.  695;  Re  Edison  Electric  Illuminating  Co.  22 
App.  Div.  371,  48  N.  Y.  Supp.  99, — ^holding  money  paid  for  void  taxes  under 
proceedings  regular  on  face,  recoverable;  Re  Bridgford,  65  Hun.  227,  20  N.  Y. 
Supp.  291,  holding  one  required  to  pay  illegal  tax  under  compulsory  process 
entitled  to  recover  sum  so  paid;  .^na  Ins.  Co.  v.  New  York,  7  App.  Div.  145, 
40  N.  Y.  Supp.  120  (affirming  14  Misc.  145,  35  N.  Y.  Supp.  857),  holding 
money  paid  for  void  tax  after  warrant  delivered  to  collector,  recoverable;  Mutual 
L.  Ins.  Co.  V.  New  York,  144  N.  Y.  494,  39  N.  E.  386,  holding  money  for  local 
improvement  collected  by  city  in  violation  of  statute,  recoverable;  Vaughn  v. 
Port  Chester,  135  N.  Y.  460,  32  N.  E.  137,  holding  money  paid  for  void  assess* 
ment  to  avoid  sale,  recoverable;  Brehm  v.  New  York,  39  Hun,  533,  holding 
money  paid  for  invalid  assessment  pursuant  to  judgment,  recoverable;  Ross  v. 
Cayuga  County,  38  Hun,  20,  holding  money  paid  for  tax  imposed  by  super- 
visors without  jurisdiction,  recoverable  without  action  vacating  assessment; 
Purssell  V.  New  York,  85  N.  Y.  330,  holding  tenant  paying  void  assessment 
under  provision  in  lease  entitled  to  recover  from  landlord  sum  so  paid  upon 
latter's  subsequent  recovery  of  judgment  for  sum  paid;  Whittaker  v.  Deadwood, 
12  S.  D.  608,  82  N.  W.  202,  holding  money  paid  to  avoid  sale  under  illegal 
tax,  recoverable;  Bruecher  v.  Port  Chester,  101  N.  Y.  240,  4  N.  E.  272  (affirm- 
ing 31  Hun,  550),  sustaining  right  to  recover  money  paid  for  local  assessment 
void  for  assessor's  want  of  jurisdiction;  Newsom  y.  Bartholomew  County,  103 
Ind.  526,  3  N.  E.  163,  sustaining  right  to  recover  back  money  paid  for  taxes 
illegally  assessed;  Valentine  v.  St.  Paul,  34  Minn.  446,  26  N.  W.  457,  sustain- 
ing right  to  recover  money  paid  for  local  improvements  never  completed;  Dale 
V.  New  York,  71  App.  Div.  227,  75  N.  Y.  Supp.  576,  sustaining  right  to  recover 
back  money  paid  for  illegal  tax  compelled  by  duress  of  goods;  State  ex  rel. 
Sanborn  v.  Stonestreet,  92  Mo.  App.  214,  Jersey  City  v.  (VCallaghan,  41  N.  J. 
L.  349;  Horn  v.  New  Lots,  83  N.  Y.  100,  38  A.  R.  402;  Jones  v.  New  York, 
37  Hun,  513;  Strusburgh  v.  New  York,  87  N.  Y.  452  (reversing  13  Jones  &  S. 
508), — sustaining  right  to  recover  back  money  paid  on  illegal  assessment  which 
is  subsequently  set  aside;  Wilcox  v.  New  York,  21  Jones  &  S.  436;  Wallace  v. 
New  York,  52  Hun,  687,  5  N.  Y.  Supp.  705;  McCue  v.  Monroe  County,  45  App. 
Div.  406,  61  N.  Y.  Supp.  315;  Feist  v.  New  York,  74  App.  Div.  627,  77  N.  Y. 
Supp.  517,— denying  right  to  recover  back  money  voluntarily  paid  for  illegal 
assessment,  nothing  having  been  done  by  city  to  enforce  payment;   Haven  v. 
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New  York,  67  App.  Div.  90,  73  N.  Y.  Supp.  678,  denying  right  to  recover  back 
money  paid  for  void  assessment  with  knowledge  of  invalidity;  Palmer  v.  Syra- 
cuse, 26  Misc.  261,  67  N.  Y.  Supp.  600,  denying  right  to  recover  back  money 
paid  for  assessment  invalid  for  failure  of  city  to  comply  strictly  with  provisions 
of  charter;  Tripler  v.  New  York,  126  N.  Y.  617,  26  N.  E.  721,  26  Abb.  N.  C. 
326  (reversing  44  N.  Y.  S.  R.  585,  17  N.  Y.  Supp.  750) ;  Parsons  v.  Rochester, 
43  Hun,  258;  People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Wemple,  60 
Hun,  367,  23  N.  Y.  Supp.  661;  Redmond  v.  New  York,  125  N.  Y.  632,  26  N.  E. 
727,  26  Abb.  N.  C.  341, — denying  right  to  recover  back  money  paid  on  assess- 
ment invalid  on  face;  Pooley  v.  BuflFalo,  122  N.  Y.  692,  26  N.  E.  16  (reversing 
17  N.  Y.  S.  R.  363,  4  N.  Y.  Supp.  450),  denying  right  to  maintain  action  to 
recover  back  money  paid  for  local  improvement  on  ground  of  defect  in  proceed- 
ings; Cerbat  Min.  Co.  v.  State,  29  Hun,  81,  denying  right  to  recover  back  money 
paid  for  tax  on  capital  stock  of  corporation  because  of  error  of  officer  in  valuing 
stock. 

Cited  in  reference  notes  in  29  A.  R.  539,  on  recovery  of  unlawful  tax  paid 
under  protest;  47  A.  R.  714,  on  recovery  back  of  local  assessment  voluntarily 
paid. 

Cited  in  notes  in  46  A.  D.  164,  on  recovery  of  illegal  taxes  paid  under  pro- 
test; 22  A.  R.  619,  as  to  when  amount  paid  on  illegal  tax  can  be  recovered; 
4  L.R.A.  301,  on  necessity  that  payment  be  compulsory  or  involuntary  to  war- 
rant recovery  of  money  paid  on  illegal  tax. 

Distinguished  in  Re  Santiago  Lima,  77  N.  Y.  170,  denying  right  to  recover 
back  money  paid  on  illegal  assessment  before  making  application  to  vacate 
assessment;  Sexton  v.  Pepper,  28  Hun,  31;  Wilkes  v.  New  York,  79  N.  Y.  621 
(affirming  8  Daly  407), — denying  right  to  recover  back  money  paid  for  illegal 
assessment  which  has  not  been  set  aside. 
Who  entitled  to  recover  money  paid  for  illegal  tax. 

Cited  in  Schultze  v.  New  York,  103  N.  Y.  307,  8  N.  E.  628,  holding  any  one 
in  whose  behalf  proceedings  instituted  entitled  to  enforce  restitution  of  money 
paid  for  illegal  assessment. 
Payment  of  Judgment  as  waiver. 

Cited  in  Chambliss  v.  Hass,  125  Iowa,  484,  68  L.RJ^.  126,  101  N.  W.  168, 
3  A.  &  E.  Ann.  Cas.  16,  holding  that  payment  of  judgment  on  execution  it 
no  waiver  of  right  to  restitution. 
—  Of  right  to  appeal. 

Cited  in  Lumaghi  v.  Abt,  126  Mo.  App.  221,  103  S.  W.  104,  holding  that  pay- 
ment of  judgment  to  avoid  lien  does  not  bar  right  of  appeal;  Chapman  v.  Sut- 
ton, 68  Wis.  657,  32  S.  W.  683,  holding  that  right  to  appeal  is  not  waived  by 
payment  of  judgment;  Cowell  v.  Gregory,  130  N.  C.  80,  40  S.  E.  849  (dissenting 
opinion),  on  payment  of  judgment  as  waiving  right  to  appeal. 
Operation  of  statute  of  limitations. 

Cited  in  Campbell  v.  Roe,  32  Neb.  345,  49  N.  W.  452,  holding  that  statute 
runs  against  action   for  conversion  of  money  by  agent  from  time  of  receipt 
where  no  time  of  payment  stated. 
What  is  duress. 

Cited  in  note  in  26  A.  D.  378,  on  what  is  duress. 
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26  AM.  R£P.  6S7,  FROST  t.  YONKERS  SAV.  BANK,  70  N.  T.  55S. 

Rights  of  purchaser  at  judicial  sale. 

Cited  in  Corby  v.  Moran,  58  Kan.  278,  49  Pac  82,  holding  that  execution 
purchaser  takes  no  title  upon  sale  under  satisfied  judgment;  Jackson  y.  Hoi- 
brook,  36  Minn.  494,  1  A.  S.  R.  683,  32  N.  W.  862;  Jaqueth  v.  Merritt,  29 
Hun,  584;  Clute  v.  Emmerich,  99  N.  Y.  342,  2  N.  E.  6,— holding  doctrine  of 
caveat  emptor  applicable  to  judicial  sales;  Beman  v.  Douglas,  1  App.  Div.  169, 
37  N.  Y.  Supp.  859,  holding  purchaser  on  execution  entitled  only  to  interest 
of  judgment  debtor;  Emigrant  Industrial  Sav.  Bank  v.  Clute,  33  Hun,  82,  hold- 
ing that  purchaser  at  judgment  sale  acquires  no  better  title  than  judgment  gives ; 
The  Vigilancia,  68  Fed.  781;  Benedict  v.  Jones,  18  Hun,  527,— holding  that 
purchaser  at  sherifTs  sale  takes  subject  to  liens;  Bullard  v.  McArdle,  98  Cal. 
855,  35  A.  S.  R.  176,  33  Atl.  193;  Holler  v.  Poppleton,  9  Or.  481,— holding  that 
no  title  is  acquired  by  purchaser  under  execution  issued  without  recovery  of 
judgment. 

Cited  in  notes  in  13  L.RJI.  304,  on  application  of  caveat  emptor  to  execution 
sales;  21  L.RJI.  45,  on  title  acquired  by  purchaser  at  execution  or  Judicial  sale; 
26  A.  R.  38,  on  caveat  emptor  applying  to  sheriff's  sales. 
Rights  of  judicial  lienor. 

Cited  in  Shattuck  v.  Belknap  Sav.  Bank,  63  Kan.  443,  65  Pac  643,  sustaining 
right  of  junior  mortgagee  to  be  subrogated  to  rights  of  senior  mortgagee  upon 
payment;  Piatt  v.  Brick,  32  Hun,  121;  Gerdine  v.  Menage,  41  Minn.  417,  43 
N.  W.  91,  holding  junior  mortgagee  entitled  to  redeem  from  prior  incumbrance; 
Clark  T.  Mackin,  95  N.  Y.  346,  holding  junior  mortgagee  entitled  to  senior  lien 
upon  payment;  Taylor  v.  Wing,  23  Hun,  233,  holding  priority  of  fourth  mort- 
gage over  first  as  permitted  by  agreement  with  first  mortgagee  is  not  lost  by 
payment  of  such  first  as  to  second  and  third  liens  by  payment  of  such  first 
mortgage;  Howard  v.  Bobbins,  67  App.  Div.  245,  73  N.  Y.  Supp.  172  (dissenting 
opinion),  on  right  of  junior  mortgagee  to  be  subrogated  in  place  of  senior  mort- 
gagee upon  payment  of  lien. 

Cited  in  notes  in  5  L.R.A.  291,  on  right  of  holder  of  junior  mortgage  to  fore- 
close; 9  L.R.A.  677,  on  redemption  by  junior  encumbraneess. 
Redemption  by  senior  Judgment  creditor. 

Cited  in  Benton  v.  Hatch,  122  N.  Y.  322,  25  N.  E.  486,  holding  that  redemp- 
tion by  senior  judgment  creditor  of  lands  sold  under  junior  execution  operates 
as  payment  of  senior  judgment. 

Cited  in  note  in  21  A.  S.  R.  247,  on  who  may  redeem  from  foreclosure  sale. 
Tender  of  payment. 

Cited  in  Hill  v.  Carter,  101  Mich.  158,  59  N.  W.  413,  holding  mortgage  dis- 
charged by  tender  of  sum  due. 
—  Validity  and  sufficiency. 

Cited  in  Day  v.  Strong,  29  Hun,  505;  Schmittdiel  v,  Moore,  120  Mich.  199, 
79  N.  W.  195, — holding  tender  of  payment  of  mortgage  accompanied  by  de- 
mand for  assignment,  insufficient;  Lindsay  ▼.  Matthews,  17  Fla.  575;  Noyes  v. 
Wyckoff,  114  N.  Y.  204,  21  N.  E.  158,— holding  tender  vitiated  by  demand 
of  receipt;  Werner  ▼.  Tuch,  52  Hun.  269,  5  N.  Y.  Supp.  219,  holding  tender 
accompanied  with  demand  for  release  of  mortgage,  insufficient;  Bembeimer  ft 
8.  P.  Brewing  Co.  t.  H.  Koehler  Co.  42  Misc.  377,  86  N.  Y.  Supp.  716,  holding 
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tender  by  junior  mortgagee  of  certain  amount  due  on  senior  mortgage  which 
is  in  dispute  and  security  for  any  disputed  balance,  sufficient. 

Cited  in  note  in  33  L.R.A.  234,  on  sufficiency  of  unaccepted  tender  made  on 
conditions  to  remove  lien  of  real  estate  mortgage. 
£frect  of  payment  to  discontinue  foreclosure. 

Cited  in  Tillinghast  v.  Troy  &  B.  R.  Co.  48  Hun,  420,  1  N.  Y.  Supp.  243, 
holding  holders  of  railroad  bonds  not  desiring  to  join  in  foreclosure  of  mortgage 
entitled  to  stop  foreclosure  by  payment  of  sum  due. 
Bight  of  subrogation. 

Cited  in  notes  in  13  L.R.A.  620,  on  nature  and  scope  of  right  of  subrogation; 
37  L.  ed.  U.  6.  668,  on  who  are  entitled  to  subrogation. 
Proper  parties  to  foreclosure  proceedings. 

Cited  in  note  in  80  A.  D.  716,  on  when  prior  lienors  can  properly  be  made 
parties  to  foreclosure  proceedings. 
Sale  under  satisfied  judgment. 

Cited  in  note  in  137  Am.  St.  R.  1091,  1094,  on  validity  of  sales  under  a 
satisfied  judgment.       • 

S6  AM.  REP.   681,  liOCKB  t.  IiEWIS,   1S4  MASS.  1. 
Use  of  firm  property  for  individual  debts. 

Cited  in  Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  27  L.  ed.  211,  1  Sup.  Ct. 
Rep.  369,  sustaining  right  of  surviving  partner  to  transfer  firm  property  in 
payment  of  personal  debts;  Huiskamp  v.  Moline  Wagon  Co.  121  U.  S.  310,  30 
L.  ed.  971,  7  Sup.  Ct.  Rep.  899,  holding  transfer  by  one  partner  of  firm  property 
in  payment  of  individual  debt  with  consent  of  copartner  valid  as  to  firm  creditor 
without  lien;  Allen  v.  St.  Louis  Nat.  Bank,  120  U.  S.  20,  30  L.  ed.  573,  7  Sup. 
Ct.  Rep.  460,  holding  factor's  unauthorized  pledge  of  goods  of  partnership  of 
which  he  is  member  void  as  against  firm;  Brickett  v.  Downs,  163  Mass.  70,  39 
N.  E.  776,  holding  reception  of  partnership  property  in  payment  of  personal 
debt  of  partner  void  as  to  nonconsenting  partner;  Johnson  v.  Hersey,  70  Me. 
74,  35  A.  R.  303,  holding  act  of  partner  in  paying  own  note  with  firm  property 
void  as  to  firm;  Johnson  v.  Crichton,  56  Md.  108,  holding  partner's  use  of  firm 
properly  in  payment  of  own  debt  without  knowledge  of  copartner,  fraudulent 
as  to  latter;  Neely  v.  Flumerfelt,  116  Mich.  344,  74  N.  W.  1118;  Warren  v. 
Martin,  24  Neb.  273,  38  N.  W.  849, — ^holding  payment  by  partner  of  individual 
debt  by  check  on  firm  bank  account  presumed  to  have  been  given  on  account  of 
his  interest  in  profits;  Daniels  v.  Hammond,  164  Mass.  165,  28  N.  E.  12,  deny- 
ing power  of  partner  to  bind  partnership  for  private  indebtedness  by  giving 
firm  note  without  consent  of  copartner;  Caldwell  Bkg.  &  T.  Co.  v.  Porter,  52 
Or.  318,  95  Pac  1,  holding  application  of  firm  deposits  to  note  of  one  partner 
invalid  as  against  firm  and  its  creditors. 

Cited  in  reference  notes  in  88  A.  D.  477,  on  partner's  power  to  bind  firm 
by  note  in  firm  name;  2  A.  S.  R.  655,  on  sale  by  partner  of  partnership  property 
in  payment  of  his  private  debt;  7  A.  S.  R.  41,  on  authority  of  partner  to 
apply  claim  of  firm  to  payment  of  his  individual  debt;  51  A.  S.  R.  641,  on 
receipt  of  partnership  property  for  debt  of  partner. 

Cited  in  notes  in  8  A.  D.  297,  on  misappropriation  of  partnership  property; 
8  A.  D.  298,  on  proper  remedy  where  one  partner  has  paid  individual  debt  with 
property  of  partnership;  43  A.  S.  R.  374,  on  partner's  application  of  firm  prop- 
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erty  to  his  personal  debts;  7  A.  S.  R.  370,  on  right  to  disprove  actual  or  pre- 
sumptive fraud  in  payment  by  partner  of  individual  debt  with  firm  assets. 
Validity  of  firm  mort^rase  signed  by  partners  as  Indlvldiials. 

Cited  in  Davis  v.  Turner,  66  C.  C.  A.  669,  120  Fed.  605,  holding  that  firm 
mortgage  for  firm  debt  is  not  void  because  signed  by  partners  individually. 
Right  of  flrtn  creditors  to  Hen. 

Cited  in  Sickman  v.  Abemathy,  14  Colo.  174,  23  Pac  447,  denying  right  of 
firm  creditors  to  lien  on  firm  property  transferred  in  payment  of  personal  debt 
of  partner. 
Assignee  of  partnership  as  bound  by  partners  agreement. 

Cited  in  Morrill  v.  Merrill,  64  N.  H.  71,  6  Atl.  602,  holding  insolvency  as- 
signee of  partnership     bound  by  agreement  by  partner  to  repair  physician's 
sleigh  in  return  for  service. 
Rights  of  undisclosed  principal. 

Cited  in  Charlotte  Iron  Work  v.  American  Exch.  Nat.  Bank,  34  Hun,  26; 
Cushman  t.  Snow,  186  Mass.  160,  71  N.  E.  529, — sustaining  right  of  undis- 
closed  principal  to  enforce  contract  made   with  agent. 
Principal  as  bound  by  agent's  acts. 

Cited  in  Romeo  v.  Martucci,  72  Conn.  504,  77  A.  8.  R.  327,  47  L.R.A.  601, 
45  Atl.  99   (dissenting  opinion),  on  principal  as  bound  by  acts  of  agent. 

Cited  in  note  in  28  L.R.A.(N.S.)   229,  on  right  in  action  by  undisclosed  prin- 
cipal to  defenses  available  in  action  by  agent. 
Rights  of  principal  as  against  purchaser  from  agent. 

Cited  in  Connally  v.  McConnell,  1  Penn.  (Del.)  133,  39  Atl.  773;  Munroe  v. 
Whitehouse,  90  Me.  139,  37  Atl.  866;  Wood  v.  Boylston  Nat.  Bank,  129  Mass. 
358,  37  A.  R.  366;  Dean  t.  Plunkett,  136  Mass.  195, — holding  that  partnership 
entrusting  goods  to  agent  so  as  to  enable  him  to  deal  with  them  as  own,  can- 
not compel  accounting  by  one  buying  in  ignorance  of  agency;  Roosevelt  v. 
Doherty,  129  Mass.  301,  37  A.  R.  356,  denying  right  of  principal  to  maintain 
action  against  purchaser  for  value  of  goods  sold  by  factor,  part  of  which  belonged 
to  principal  and  part  to  factor. 
Fraud  of  one  party  as  defense  against  all. 

Cited  in  Kilgore  v.  Bruce,  166  Mass.  136,  44  N.  E.  108,  holding  fraud  of  one 
payee  in  procuring  note  available  to  maker  as  defense  in  action  by  payees 
jointly. 

26  AM.  REP.  646,  PLUMIiET  t.  BIRGE,  184  MASS.  67. 
Measure  of  care  required  of  child. 

Cited  in  Wright  v.  Detroit,  G.  H.  &  M.  R.  Co.  77  Mich.  123,  43  N.  W.  766; 
Campbell  v.  St.  Louis  &  Suburban  R.  Co.  175  Mo.  161,  75  S.  W.  86,— holding 
•!are  of  16-year-old  boy  in  driving  upon  track  lo  be  measured  by  standard  of 
prudent  boy  of  that  age;  Western  &  A.  R.  Co.  v.  Young,  81  Ga.  397,  12  A.  S.  R, 
320,  7  S.  E.  912;  Burger  v.  Missouri  P.  R.  Co.  112  Mo.  238,  34  A.  S.  R.  379, 
20  S,  W.  439;  Anderson  v.  Union  Terminal  R.  Co.  81  Mo.  App.  116;  Chicago, 
B.  A  Q.  R.  Co.  v.  Russell,  72  Neb.  114,  100  N.  W.  156,  Dubiner  v.  City  A  Subur- 
ban R.  Co.  44  Or.  227,  74  Pac.  915,  1  A.  A  E.  Ann.  Cas.  889,--holding  chMd 
of  immature  years  is  not  required  to  exercise  same  care  in  crossing  tracks  as 
grown  person ;  Henuningway  v.  Chicago,  M.  A  St  P.  R.  Co.  72  Wis.  42,  7  A.  S.  R 
823,  37  K.  W.  804,  holding  that  8-year  old  boy  is  not  expected  to  use 
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care  in  alighting  from  train  as  adult;  Van  Salvellergh  y.  Green  Bay  Traction 
Co.  132  Wis.  166,  111  N.  Y.  1120,  holding  6-year-old  child  bound  to  use  such 
care  in  crossing  street  as  may  be  expected  of  one  of  its  age  and  discretion. 
Negligence  of  child. 

Cited  in  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A.  106,  95  Fed.  370,  holding 
that  10-year-old  boy  is  not  guilty  of  negligence  as  matter  of  law  in  failing  to 
stop  before  driving  upon  tracks;  Rohloff  v.  Fair  Haven  &  W.  R.  Co.  76  Conn. 
689,  58  Atl.  5,  holding  that  8-year-old  child  is  not  as  matter  of  law  incapable 
of  contributory  negligence;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Kennedy,  2  Kan.  App. 
693,  43  Pac.  803,  holding  that  10-year-old  child  is  not  guilty  of  negligence  as 
matter  of  law  in  crossing  tracks  without  looking  for  trains;  Moynihan  v. 
Whidden,  143  Mass.  287,  9  N.  E.  645,  holding  that  8-year-old  boy  is  not  guilty 
of  negligence  as  matter  of  law  in  taking  hold  of  dangerous  rope  in  place  where 
he  had  been  warned  not  to  go;  McDermott  v.  Boston  Elev.  R.  Co.  184  Mass. 
126,  100  A.  S.  R.  648,  68  N.  E.  34,  holding  that  6-year-old  child  following  other 
children  to  school  is  not  negligent  as  matter  of  law  in  crossing  street  car  track 
without  looking  for  cars;  Bernier  v.  Generup,  Rap.  Jud.  Quebec,  12  B.  R.  24, 
holding  boy  thirteen  not  guilty  of  negligence  as  matter  of  law,  in  irritating  dog. 

Cited  in  notes  in  14  A.  S.  R.  593;  49  A.  S.  R.  409,— on  contributory  negligence 
of  infant  as  defense  to  his  action  for  personal  injury;   12  L.R.A.  216,  on  con* 
tributory  negligence  of  infant  of  tender  age. 
—  As  question  for  Jury. 

Cited  in  Barstow  v.  Capital  Traction  Co.  29  App.  D.  C.  362,  holding  it  ques- 
tion for  jury  as  to  negligence  of  9-year-old  child  in  going  upon  street  car  tracks; 
Wolff  v.  Lamann,  108  Ky.  343,  56  S.  \V.  408,  holding  it  question  for  jury 
whether  11 -year-old  girl  who  was  bitten  by  dog  was  guilty  of  negligence  in 
teasing  dog;  Glover  v.  Dwight  Mfg.  Co.  148  Mass.  22,  12  A.  S.  R.  612,  18  N.  E. 
597.  holding  it  question  for  jury  whether  13-year  old  girl  guilty  of  negligence 
in  attempting  to  clean  spinning  machine;  Baltimore  &  P.  R.  Co.  v.  Webster, 
6  App.  D.  C.  .182;  Holmes  v.  Missouri  P.  R.  Co.  190  Mo.  98,  88  S.  W.  623,— 
holding  it  question  for  jury  whether  8-year-old  child  guilty  of  negligence  in 
running  upon  tracks. 
Nei^llgence  of  parent  as  Imputable  to  child. 

Cited  in  Marsland  v.  Murray,  148  Mass.  91,  12  A.  S.  R.  620,  18  N.  E.  680; 
Texas  &  P.  R.  Co.  v.  Fletcher,  6  Tex.  Civ.  App.  736,  26  8.  W.  446,— holding  that 
negligence  of  parent  in  exposing  child  to  danger  is  not  imputable  to  latter. 
Assumption  of  risk  of  Injury. 

Cited  in  Mundhenke  v.  Oregon  City  Mfg.  Co.  47  Or.  127,  1  L.R.A.(N.S.)  278, 
81  Pac.  977,  holding  risk  of  injury  from  exposed  machinery  assumed  by  16-year- 
old  boy  working  in  mill. 
Liability  for  negligence. 

Cited  in  Edgington  v.  Burlington,  C.  R.  k  N.  R.  Co.  116  Iowa,  410,  67  L.R.A. 
661,  90  N.  W.  95,  holding  railroad  company  liable  for  injuries  to  child  on  turn- 
table unfastened  by  playmates;  Riley  v.  New  England  Teleph.  k  Teleg.  Co. 
184  Mass.  150,  68  N.  £.  17,  holding  telegraph  company  liable  under  statute 
to  one  thrown  against  pole  maintained  under  license,  by  reason  of  defect  in 
street. 
Proof  of  exercise  of  care. 

Cited  in  Taylor  v.  Carew  Mf^.  Co.  143  Mess.  470,  10  N.  E.  308,  holding  plain- 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORXa  878 

tifif  in  action  for  neglig^it  injuries  bound  to  show  exercise  of  due  care;  Ray- 
mond y.  Hodgson,  161  Mass.  184,  36  N.  E.  791,  holding  oat  bitten  while  stop- 
ping dog  fight  bound  to  show  himself  in  exercise  of  due  care. 
~For  injury  by  dog. 

Cited  in  Carroll  v.  Marcoux,  98  Me.  259,  56  Atl.  848,  holding  owner  of  dog 
liable  under  statute  for  act  of  dog  in  biting  trespasser;  Hathaway  v.  Tinkham, 
148  Mass.  85,  19  N.  E.  18,  holding  owner  o^  dog  liable  under  statute  to  6-year-old 
boy  bitten  in  play;  Peck  v.  Williams,  24  R.  I.  583,  61  L.R.A.  351,  54  AtL  381, 
holding  owner  of  dog  liable  for  dog's  biting  one  climbing  upon  cart  without 
leave;  Garland  y.  Hewes,  101  Me.  549,  64  Atl.  914,  denying  liability  of  owner 
of  dog  to  boy  bitten  while  kissing  dog  with  which  he  was  playing. 
What  constitutes  negligence. 

Cited  in  note  in  9  E.  R.  C.  687,  on  meddling  with  dog  as  negligence. 
Liability  for  Injury  by  dog. 

Distinguished  in  Kelley  y.  Killourey,  81  Conn.  320,  129  A.  8.  R.  220,  70  Atl. 
1031,  15  A.  k  E.  Ann.  Cas.  163,  holding  one  who  wilfully,  persistently  and  know- 
ingly irritates,  hurts,  tortures  and  provokes  dog  until  it  retaliates  and  bites 
cannot  recover  therefor. 

86  AM.  RBP.  64  7,  STEARNS  T.  QUINCT  MUT.  F.  INS.  CO.  184  MASS. 

61. 
Right  of  mortgagee  to  proceeds  of  policy. 

Cited  in  Cushing  y.  Chapman,  115  Fed.  237;  Hanson  v.  W.  L.  Blake  A.  Co. 
155  Fed.  342;  Ames  y.  Richardson,  29  Minn.  330,  13  N.  W.  137;  u£tna  Ins.  Co. 
v.  Thompson,  68  N.  H.  20,  73  A.  8.  R.  552,  40  Atl.  396, — ^holding  mortgagee 
entitled  to  equitable  lien  on  money  due  under  policy  taken  out  by  mortgagor 
under  covenant;  Swearingen  y.  Hartford  F.  Ins.  Co.  56  S.  C.  355,  34  S.  E. 
449  (prior  appeal  in  52  D.  C.  309,  29  S.  E.  722);  Chipman  v.  Carroll,  53 
Kan.  163,  25  L.R.A.  305,  35  Pac.  1109, — denying  right  of  mortgagee  to  proceeds 
of  policy  taken  out  by  mortgagor  without  requirement  by  covenant. 

Cited  in  notes  in  54  A.  D.  698,  on  rights  of  mortgagee  as  to  independent  in- 
surance procured  by  mortgagor;  54  A.  D.  699,  on  effect  of  mortgagor's  procure- 
ment of  insurance  pursuant  to  agreement;  25  L.R.A.  306,  on  rights  of  mort- 
gagee to  benefits  of  insurance  taken  in  mortgagor's  name  where  there  is  a 
contract  or  covenant  to  insure. 
What  constitutes  an  assignment. 

Cited  in  White  t.  Coleman,  127  Mass.  34,  holding  debtor's  order  to  attorney 
to  pay  another  all  sums  due  him  not  an  assignment  of  funds;  Richardson  y. 
White,  167  Mass.  58,  44  N.  K  1072,  holding  indorsement  payable  to  B,  in  case 
of  death  as  his  interest  may  appear,  equitable  assignment;  Banholzer  y.  Grand 
Lodge,  A.  O.  U.  W.  119  Mo.  App.  177,  95  8.  W.  953,  holding  agreement  by 
beneficiary  in  certificate  to  divide  proceeds  when  received  passes  no  present 
rights. 
Validity  of  assignment. 

Cited  in  James  v.  Newton,  142  Mass.  366,  66  A.  R.  692,  8  N.  E.  122,  holding 
insolvent  debtor's  assignment  of  sum  due  under  building  contract  to  one  ad- 
vancing money  to  pay  creditors  and  complete  building,  valid. 
Right  to  split  cause  of  action  by  assignment. 

Cited  in  German  F.  Ins.  Co.  v.  Bullene,  61  Kan.  764,  33  Pac.  467,  denying 


Digitized  by 


Google 


870  NOTES  ON  AMERICAN  REPORTS.  [645-659 

right  of  creditor,  by  assignment  to  split  up  cause  of  action  thereby  subjecting 
debtor  to  numerous  suits. 

26  AM.  KBP.  660,  THAYER  t.  BOSTON,  124  MASS.  182. 
Change  of  domlcil. 

Cited  in  Hartford  t.  Champion,  58  Conn.  268,  20  Atl.  47,  holding  change  of 
domicil  question  of  intent;  Barron  ▼.  Boston,  187  Mass.  168,  72  N.  £.  051,  hold- 
ing change  of  residence  from  city  home  to  home  by  sea,  matter  of  Intention; 
Plant  v.  Harrison,  36  Misc.  649,  74  N.  Y.  Supp.  411,  holding  declarations  alone 
insufiScient  to  show  change  of  domicil;  McConnell  v.  Kelley,  138  Mass.  372, 
sustaining  right  of  one  to  change  domicil  for  any  reason  satisfactory  to  him- 
self. 

Proof  as  to  domicil. 

Cited  in  Fulham  v.  Howe,  62  Vt.  386,  20  Atl.  101,  holding  evidence  of  minute 
particulars  of  private  life  admissible  in  determining  domicil  of  party. 
Domicil  with  respect  to  taxation. 

Cited  in  note  in  56  A.  D.  532,  533,  on  domicil  or  residence  with  respect  to  tax- 
ation. 
Acquisition  of  settlement. 

Cited  in  Phillips  v.  Boston,  183  Mass.  314,  67  N.  E.  250,  denying  right  of 
woman  non  compos  mentis  to  acquire  settlement  in  city  for  residence  there. 
Blxtent  of  cross-examination. 

Cited  in  Jennings  v.  Rooney,  183  Mass.  577,  67  N.  E.  665,  holding  extent  of 
cross-examination  of  witness  largely  in  discretion  of  court. 

Denial  of  request  for  Instruction  to  Jory. 

Cited  in  Com.  v.  Ducey,  126  Mass.  269,  holding  request  for  erroneous  in- 
struction properly  denied. 

26  AM.  REP.  668,  HARRIS  T.  WOODRUFF,  124  MASS.  805. 
lilen  for  services. 

Cited  in  note  in  37  A.  D.  522,  on  lien  for  services  at  common  law. 
—  On  horse. 

Cited  in  Scott  v.  Mercer,  98  Iowa,  258,  60  A.  8.  R.  188,  67  N.  W.  108,  hold- 
ing horse  trainer  entitled  to  lien  for  services;  Hodgkins  v.  Bowser,  195  Mass. 
141,  80  N.  E.  796,  holding  lien  for  keeping  horse  lost  by  parting  with  pos- 
session. 
Right  of  recovery  on  illegal  contract. 

Cited  in  Hubbard  v.  Mulligan,  13  Colo.  App.  116,  67  Pac.  738;  Beer  v.  Land- 
man, 88  Tex.  450,  31  S.  W.  805,— denying  right  to  recover  on  gambling  con- 
tract. 

Illegality  of  consideration  as  affecting  rights  of  mortgagor. 

Cited  in  Dougherty  v.  Bonavia,  124  Mass.  210,  holding  that  mortgagor  can- 
not replevin  property  taken  by  mortgage  on  ground  that  consideration  illegal. 

26  AM.  REP.  659,  FISKE  T.  TOIiMAN,  124  MASS.  264. 
lilahllity  of  grantee  of  mortgaged  premises. 

Cited  in  Elliott  v.  Sackett,  108  U.  S.  132,  27  L.  ed.  678,  2  Sup.  Ct.  Rep.  375; 
Shepherd  v.  May,  115  U.  S.  505,  29  L.  ed.  456,  6  Sup.  Ct.  Rep.  119;  Re  Shoe- 
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smith,  68  C.  C.  A.  322,  135  Fed.  684;  Patton  ▼.  Adkins,  42  Ark.  197;  StepboiB 
V.  Clay,  17  Colo.  489,  31  A.  S.  R.  328,  30  Pac.  43;  Granger  v.  Roll,  6  S.  D. 
611,  02  N.  W.  970;  Bristol  Sav.  Bank  v.  Stiger,  86  Iowa,  344,  63  N.  W.  265; 
Chilton  V.  Brooks,  72  Md.  654,  20  Atl.  125;  Jager  v.  Vollinger,  174  Mass.  521, 
55  N.  E.  458;  Pendelton  v.  Cowling,  11  Mont.  38,  27  Pac.  386;  LaveUe  v. 
Gordon,  15  Mout.  615,  39  Pac.  740;  Lexington  Bank  ▼.  Sailing,  66  N^.  180, 
92  N.  W.  318;  Woodbury  v.  Swan,  58  N.  H.  380,— holding  that  grantee  of  land 
subject  to  mortgage  is  not  liable  for  debt;  Coombs  v.  Fairbanks,  25  N.  S.  525, 
on  liability  of  grantee  who  takes  subject  to  mortgage. 

Cited  in  reference  notes  in  78  A.  D.  216,  on  personal  liability  of  grantee  of 
land  for  debt  when  mortgage  not  assumed;  20  A.  R.  765,  on  effect  of  convey- 
ance of  land  subject  to  mortgage;  30  A.  R.  268,  on  liability  of  grantee  for  en- 
cumbrance existing  on  property;  32  A.  R  469,  on  effect  of  provision  in  deed 
making  it  *'under  and  subject"  to  mortgage. 

Cited  in  notes  in  78  A.  D.  73,  on  effect  of  purchaser's  covenant  to  pay  the 
mortgage  debt;  78  A.  D.  80,  on  right  of  grantor  to  sue  grantee  before  paying 
mortgage  debt;  78  A.  D.  82,  on  effect  of  words  "subject  to  mortgage"  in  deed 
on  personal  liability  of  grantee;  47  A.  R  473,  on  effect  of  grantee's  accept- 
ance of  deed  conditioned  to  be  subject  to  mortgage. 
—  Assuming  debt. 

Cited  in  Lappen  v.  Gill,  129  Mass.  349,  holding  grantee  assuming  mortgage 
as  part  of  purchase  price  liable  to  grantor  paying  same;  Coolidge  v.  Smith,  129 
Mass.  554;  Locke  v.  Homer,  131  Mass.  93,  41  A.  R  199;  Guild  v.  Walter,  182 
Mass.  225,  65  N.  E.  68;  Fletcher  v.  Chamberlin,  61  N.  H.  438;  Brewer  v.  Maurer, 
38  Ohio  St  643,  43  A.  R.  436;  Windle  v.  Hughes,  40  Or.  1,  65  Pac  1058,— hold- 
ing grantee  assuming  mortgage  debt  as  part  of  purchase  price  personally  liable 
therefor. 

Cited  in  reference  notes  in  27  A.  R.  778,  on  assumption  by  grantee  of  lien  on 
premises;  16  A.  S.  R  614;  71  A.  S.  R.  719;  27  A.  R.  6, — on  assumption  of 
mortgage  by  grantee;  29  A.  R.  130,  on  effect  of  extension  of  time  to  grantee,  who 
assumes  mortgage,  on  liability  of  mortgagor. 

Cited  in  note  in  44  A.  R.  233,  on  right  of  action  by  mortgagee  against  vendee 
agreeing  with  mortgagor  to  assume  the  mortgage. 
Notice  of   incumbrance. 

Cited  in  Buchanan  v.  Balkum,  60  N.  H.  406,  holding  recital  in  deed  of  prior 
unrecorded  mortgage  notice  to  grantee  of  incumbrance. 

26  AM.  RfiP.  667,  COOPER  t.  McKlINNA,  124  MASS.  284. 
Proof  admissible  under  general  denial. 

Cited  in  Hathaway  v.  Hatchard,  160  Mass.  296,  36  N.  E.  867;  Dixon  v.  New 
England  R.  Co.  179  Mass.  242,  60  N.  E.  681;  Barr  v.  Post,  66  Neb.  698,  77  N. 
W.  123;  Yeska  v.  Swendrzynski,  133  Wis.  476,  113  N.  W.  959,— holding  proof  of 
justification  for  assault  inadmissible  under  general  denial. 

26  AM.  REP.  668,  COM.  ▼.  SPILMAN,  124  BIASS.  827. 
Sufficiency  of  Indictment. 

Cited  in  Hess  v.  State,  73  Ind.  537,  holding  that  indictment  describing  last 
note  as  signed  by  certain  person  is  not  uncertain  for  failure  to  give  middle 
letter;   Com.  v.  Welch,  148  Mass.  296,  19  N.  £.  367,  holding  indictment  char- 
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ging  forgery  in  writing  of  name  on  back  of  note,  sufficient  as  charging  indorse- 
ment. 

Cited  in  note  in  31  L.R.A.(N.S.)  217,  on  necessity  of  setting  out  instrument 
in  indictment  for  forgery  or  uttering  forgery. 
Meaning  of  "indorsement." 

Cited  in  Territory  ex  rel.  Gildersleeve  v.  Perea,  6  N.  W.  531,  30  Pac.  928,  hold- 
ing that  indorsement  means  writing  name  on  back  of  instrument. 
Bight  of  one  convicted  to  raise  question  of  law. 

Cited  in  Com.  v.  McCormack,  126  Mass.  258,  sustaining  right  of  defendant 
ready  for  sentence  to  raise  question  of  law  ruled  against  him  on  demurrer  to 
indictment. 

26  AM.  REP.   671,  liOVSWSIili  ▼.  WESTCHESTER  F.  INS.   CO.    124 

MASS.  418. 
Sufficiency  of  description  in  policy. 

Cited  in  Adams  v.  New  York  Bowery  F.  Ins.  Co.  85  Iowa,  6,  61  N.  W.  1149, 
holding  "tools"  included  in  policy  covering  "patterns;"  Furlong  v.  North  British 
A  M.  Ins.  Co.  136  Iowa,  468,  113  N.  W.  1084,  holding  that  specific  description 
of  goods  covered  by  policy  controls  general  provisions. 
What  included  in  meaning  of  words  "machinery"  and  "tools." 

Cited  in  reference  notes  in  20  A.  S.  K.  313,  on  what  is  included  in  meaning 
of  words  "machinery"  and  "tools;"  44  A.  S.  R.  604,  on  printing  press,  types,  and 
cases  as  tools  and  apparatus  of  trade  or  profession. 

96    AM.    REP.    673,    HARVEY   v.    CONNECTICUT   St    P.   R.    CO.    124 

MASS.  421. 
Measure  of  damages. 

Cited  in  Parker  v.  McCaldin,  3  Misc.  14,  22  N.  Y.  Supp.  368,  holding  differ- 
ence between  freight  rate  fixed  by  charter  party  and  cost  of  procuring  another 
boat,  measure  of  damages  for  wrongful  cancellation  of  charter  party. 

—  For  seller's  breach  of  contract  to  deliver. 

Cited  in  Johnston  v.  Faxon,  172  Mass.  466,  52  N.  E.  539,  holding  difference 
between  contract  price  and  value  of  bicycles  to  be  furnished  measure  of  damages 
for  breach  of  contract  to  deliver;  Acme  Cycle  Co.  v.  Clarke,  157  Ind.  271,  61 
N.  E.  561,  holding  damages  in  contemplation  of  parties  recoverable  in  action 
for  breach  of  contract  in  failing  to  deliver  machines;  Lonergan  v.  Waldo,  179 
Mass.  135,  88  A.  S.  R.  365,  60  N.  E.  479,  holding  expense  of  reopening  ditch 
filled  by  storm  recoverable  for  delay  in  delivery  of  drain  pipe  ordered;  E.  W. 
Bliss  Co.  V.  Buffalo  Tin  Can  Co.  66  C.  C.  A.  289,  131  Fed.  51,  denying  liability 
for  speculative  profits  in  action  for  brach  of  contract  for  manufacture  of  ma- 
chinery. 

—  For  carrier's  failure  or  delay  In  delivering  goods. 

Cited  in  Clyde  Coal  Co.  v.  Pittsburg  &  L.  E.  R.  Co.  226  Pa.  391,  26  L.R.A. 
(N.S.)  1191,  75  Atl.  596;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Planters'  Gin  &  Oil 
Co.  88  Ark.  77,  113  S.  W.  352, — ^holding  carrier  not  liable  to  shipper  for  loss  of 
profits;  Port  Blakely  Mill  Co.  v.  Sharkey,  42  C.  C.  A.  329,  102  Fed.  259;  The 
A.  Denicke,  71  C.  C.  A.  95,  138  Fed.  645 ;  Fox  v.  Boston  &  M.  R.  Co.  148  Mass, 
220,  1  L.RA..  702,  19  N.  E.  222, — ^holding  loss  in  market  value  of  goods  measure 
of  damages  for  carrier's  delay  in  delivery;  Weston  v.  Boston  &  M.  R.  Co.  190 
Am.  Rep.  Vol.  XVI.— 56. 


Digitized  by 


Google 


26  AM.  HEP.]  NOTES  ON  AMERICAN  BEPORTS.  S82 

Mass.  298,  112  A.  S.  R.  330,  4  L.RJL(N.S.)  569,  76  N.  E.  1050,  5  A.  &  E.  Ann. 
Cas.  825,  holding  amount  of  ordinary  gross  earnings  recoverable  for  failure  of 
carrier  to  deliver  theatrical  property;  Wilson  v.  St.  Louis  &  S.  F.  R.  Co.  129 
Mo.  App.  347,  108  S.  W.  612,  holding  difference  between  price  realized  and 
market  value  of  hogs  at  destination,  measure  of  damages  for  failure  to  de- 
liver; Mitchell  V.  Weir,  19  Misc.  530,  43  N.  Y.  Supp.  1123,  holding  cost  of  an- 
other bicycle  not  measure  of  damages  for  failure  of  express  company  to  deliver 
one  shipped;  Inman  v.  St.  Louis  Southwestern  R.  Co.  14  Tex.  Civ.  App.  39,  37 
8.  W.  37,  holding  difference  between  market  value  of  goods  at  destination  at 
time  they  should  arrive  and  value  at  point  of  shipment,  measure  of  damages 
for  wrongful  refusal  to  receive  freight  for  shipment;  Swift  River  Co.  t.  Fitch- 
burg  R.  Co.  169  Mass.  326,  61  A.  8.  R.  288,  47  N.  E.  1015,  holding  damages  not 
within  contemplation  of  parties  when  goods  received  for  transportation  not  re- 
coverable for  failure  to  deliver;  Steffen  v.  Mississippi  River  &  B.  T.  R.  Co.  156 
Mo.  322,  56  S.  W.  1125,  denying  liability  of  carrier  for  loss  of  profits  on  goods 
for  refusal  to  ship,  in  absence  of  proof  of  knowledge  of  contract  from  ^viiiich 
profits  arose;  Brauer  v.  Oceanic  Steam  Nav.  Co.  34  Misc.  127,  69  N.  Y.  Supp.  465, 
denying  right  to  damages  for  loss  of  profits  arising  from  breach  of  contract  to 
lease  cattle  space  on  boat;  Missouri,  K.  A  T.  R.  Co.  v.  Belcher,  89  Tex.  428, 
35  8.  W.  6,  denying  right  to  special  damages  for  delay  in  shipment  of  cattle 
in  absence  of  proof  of  notice  to  carrier  of  special  conditions;  McEwan  v.  Mc^ 
Leod,  46  U.  C.  Q.  B.  236,  holding  measure  of  damages  where  vendor  of  salt 
had  to  ship  part  by  freight  and  pay  consignee  difference  between  contract  and 
purchase  price  on  balance,  on  breach  of  charter  contract  by  owner  of  chartered 
vessel  is  difference  in  price  paid  consignee,  difference  in  freight  and  cartage. 

Cited  in  notes  in  53  L.R.A.  89,  on  remoteness,  contingency,  and  uncertainty 
of  damages  and  their  effect  on  right  to  recover  for  loss  of  profits  by  breach 
of  contract  by  carrier;  5  E.  R.  C.  525,  on  measure  of  damages  for  breach  of 
carrier's  contract. 

—  For  failure  to  transmit  telegram. 

Cited  in  Wheelock  v.  Postal  Teleg.  Cable  Co.  197  Mass.  119,  83  N.  E.  313,  14  A. 
&  E.  Ann.  Cas.  188,  denying  liability  of  telegraph  company  for  special  damages 
for  failure  to  transmit  cipher  message. 

—  For  personal  Injury. 

Cited  in  McNamara  v.  Clintonville,  62  Wis.  207,  61  A.  R.  722,  22  N.  W.  472, 
holding  loss  sustained  by  reason  of  inability  to  carry  on  business  as  doctor,  item 
of  damages  in  action  for  injury  upon  defective  walk. 

lilmltatlon  of  liability  by  carrier. 

Cited  in  note  in  6  E.  R.  C.  348,  on  right  of  carrier  to  limit  his  liability  by 
contract. 

26  AM.  REP.  677,  HOMISl  ▼.  PERKINS,  184  MASS.  4S1. 
False  statements  as  actionable. 

Cited  in  Teague  v.  Irwin,  127  Mass.  217,  holding  false  statements  by  rail- 
road president  as  to  value  of  stock  made  to  induce  purchase,  actionable;  Whit- 
ing V.  Price,  169  Mass.  576,  61  A.  S.  R.  307,  48  N.  E.  772,  holding  false  state- 
ments as  to  value  of  bond  purchased  basis  of  action  for  fraud. 

Cited  in  reference  note  in  33  A.  R.  171,  on  fraudulent  misrepresentation  of 
market  price  as  ground  for  avoidance  of  sale. 

Cited  in  notes  in  6  E.  R.  C.  501,  as  to  what  will  constitute  a  warranty  in 
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Benae  of  condition  on  failure  of  which  other  party  may  repudiate  contract 
in  toto;  12  E.  R.  C.  297,  on  what  constitutes  fraud. 

—  £xpre88ion8  of  opinion. 

Cited  in  Com.  v.  Stevenson,  127  Mass.  446,  holding  that  representation  as  to 
tinancial  ability  of  another,  expression  of  opinion  and  is  not  ground  for  liabilit/ 
if  false;  Lockwood  v.  Fitts,  90  Ala.  150,  7  So.  467;  Gustafson  v.  Rustemeyer, 
70  Conn.  125,  66  A.  S.  R.  92,  39  L.RJl  644,  39  AU.  104;  Edelman  v.  Latshaw, 
13  Montg.  Co.  L.  Rep.  27;  Fowler  v.  McCann,  86  Wis.  427,  56  N.  W.  1085,— 
holding  that  expression  of  opinion  as  to  value  of  land  is  not  basis  of  action  for 
false  representations;  Cohn  v.  Broadhead,  51  Neb.  834,  71  N.  W.  747;  Moaher 
V.  Post,  89  Wis.  602,  62  N.  W.  516,-— holding  that  seller's  statement  as  to  value 
of  wares  is  not  basis  of  action  for  deceit. 

Cited  in  notes  in  35  L.R.A.  424,  on  expression  of  opinion  as  fraud;  37  L.R.A. 
604,  on  right  to  rely  on  opinions  expressed  to  effect  contract  as  basis  for  charge 
of  fraud;  37  L.R.A.  606,  on  right  to  rely  on  trade  talk  as  to  value  made  to 
effect  contract  as  basis  for  charge  of  fraud. 
Validity  of  deed  obtained  by  fraud. 

Cited  in  Shute  v.  Johnson,  25  Or.  50,  34  Pac.  965,  holding  deed  procured  by 
false  representations  inducing  sale,  voidable  in  equity. 

26  AM.  REP.  680,  SHJSEDY  t.  ROACH,  124  MASS.  472. 
Validity  of  gift. 

Cited  in  Murdock  v.  Bridges,  91  Me.  124,  39  Atl.  475;  Nichols  v.  Allen,  130 
Mass.  211,  39  A.  R.  445, — holding  legal  title  only  to  gift  transferred  where 
trust  is  not  sufficiently  defined  to  be  effective;  Loucks  v.  Johnson,  70  Hun,  565, 
24  N.  Y.  Supp.  267,  holding  valid  gift  created  by  gift  of  balance  of  savings 
bank  account  after  payment  of  doctor's  bill  and  funeral  expenses. 

Cited  in  reference  notes  in  21  A.  S.  R.  764,  on  gifts  causa  mortis;  35  A.  S.  R. 
365;  37  A.  8.  R.  878,— on  what  is  valid  as  gift  causa  mortis;  37  A.  S.  R.  878, 
on  sufficiency  of  deposit  in  bank  to  constitute  gift  causa  mortis;  60  A.  S.  R. 
284,  on  delivery  and  presentment  of  check  after  maker's  death;  28  A.  R.  272; 
26  A.  R.  578,— -on  what  constitutes  valid  gift  of  bank  deposit. 

Cited  in  notes  in  31  A.  R.  453,  on  validity  of  trust  created  by  deposit  in  a 
bank  of  depositor's  own  money  in  trust  for  another  who  is  ignorant  thereof  un- 
til depositor's  death;  34  A.  8.  R.  195,  on  formal  requisites  of  instruments  ere* 
ating  voluntary  settlements;  5  L.R.A.  36,  on  validity  of  charitable  trust  where 
object  indefinite;  27  L.  ed.  U.  8.  501,  on  requisites  and  revocation  of  gifts 
causa  mortis. 

—  Sufliciency  of  delivery. 

Cited  in  Bamum  v.  Reed,  136  111.  388,  26  N.  E.  572,  holding  parting  by  donor 
of  control  essential  to  validity  of  gift;  Varley  v.  Sims,  100  Minn.  331,  117  A.  8. 
R.  694,  8  L.R.A.(N.S.)  828,  111  N.  W.  269,  10  A.  k  E.  Ann.  Gas.  473,  holding 
delivery  of  check  to  another  with  orders  to  deliver  to  donee,  sufilcient  to  pass 
title  although  not  delivered  until  after  donor's  death;  Larrabee  v.  Hascall,  88 
Me.  511,  51  A.  S.  R.  440,  34  Atl.  408;  Travelers'  Ins.  Co.  v.  Grant,  54  N.  J. 
Eq.  208,  33  Atl.  1060;  Hill  v.  Escort,  38  Tex.  Civ.  App.  487,  86  8.  W.  367,— 
holding  gift  of  savings  bank  deposit  effected  by  delivery  of  pass  book  to  donee: 
McDonald  v.  McDonald,  35  N.  8.  205,  holding  delivery  of  receipt  and  orders 
sufficient  to  constitute  valid  gift  of  deposit. 

Cited  in  reference  notes  in  49  A.  8.  R.  485,  on  effect  of  deposit  of  money 
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in  bank  by  donor  retaining  pass  book;  51  A.  S.  R.  446,  on  delivery  of  bank 
book  aa  gift  causa  mortis;  35  A.  S.  R.  26;  61  A.  S.  R.  53, — on  sufficiency  of 
gift  of  bank  deposit. 

Cited  in  notes  in  23  A.  D.  603,  on  application  of  doctrine  of  donatio  mortis 
eausa  by  mere  delivery  to  choses  in  action  generally;  99  A.  S.  R.  901,  on  per- 
son to  whom  delivery  of  gift  causa  mortis  may  be  made  for  donee;  99  A.  S. 
R.  904,  on  effect  of  rule  of  bank  on  delivery  of  bank  book  under  gift  causa  mor- 
tis as  passing  money  on  deposit;  11  L.RA.  684,  on  necessity  for  delivery  aud 
retention  to  validity  of  gift;  18  L.R.A.  171,  on  sufficiency  of  delivery  of  gift 
of  savings  bank  deposit;  19  L.R.A.  700,  on  delivery  of  bank  book  as  sustaining 
gift  of  money  in  bank;  9  £.  R.  C.  864,  on  sufficiency  of  delivery  to  validate 
gift  causa  mortis. 
Property  subject  of  gift. 

Cited  in  Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129  Mass.  426,  37  A.  R. 
371,  holding  savings  bank  deposit  subject  of  gift  although  unaccompanied  by 
assignment;  McCann  v.  Randall,  147  Mass.  81,  9  A.  S.  R.  666,  17  X.  E.  75,  hold- 
ing draft  subject  of  gift;  SUde  v.  Mutrie,  156  Mass.  19,  30  N.  E.  168,  holding 
note  subject  of  gift  from  payee  to  maker;  Thome  v.  Perry,  2  M.  B.  Sup.  Ct. 
Eq.  146,  holding  pass  book  good  subject  of  donatio  mortis  causa. 

Cited  in  reference  notes  in  94  A.  D.  129,  on  deposit  in  savings  bank  as  sub- 
ject of  gift  causa  mortis;  42  A.  S.  R.  86,  on  gift  causa  mortis  of  bank  book;  52 
A.  S.  R.  743,  on  bank  checks  as  gifts. 
Revocation  of  check  by  death  of  drawer. 

Cited  in  reference  note  in  27  A.  R.  621,  on  death  of  drawer  as  revocation  of 
check. 

96  AM.  REP.  687,  HOOD  t.  ADAMS,  124  MASS.  481. 
Discharge  of  note  or  mortgage. 

Cited  in  Fenton  v.  Lord,  128  Mass.  466,  holding  that  whole  mortgage  debt  is 
not  discharged  by  foreclosure  sale  for  less  than  due;  Muhlig  v.  Fiske,  131  Mass. 
110;  Wadsworth  v.  Glynn,  131  Mass.  220, — holding  note  secured  by  mortgage 
discharged  by  foreclosure  under  power  of  sale;  Ray  v.  Ferrell,  127  Ind.  570,  27 
N.  E.  159;  First  Nat.  Baiik  v.  Watkins,  154  Mass.  305,  28  N.  E.  275;  Cocheco 
Aqueduct  Asso.  v.  Boston  &  M.  R.  Co.  59  N.  H.  312;  Spencer  Sav.  Bank  v.  Cooley, 
177  Mass.  49,  58  N.  E.  276,— holding  mortgage  discharged  by  mortgagee's  pur- 
chase of  premises  on  foreclosure. 
Failure  to  give  notice  as  affecting  foreclosure. 

Cited  in  Martin  v.  Hamlin,  176  Mass.  180,  57  N.  E.  381,  holding  foreclosure 
sale  defective  for  failure  to  give  notice  to  owner  of  legal  title. 
liiabllity  of  grantee  assuming  mortgage. 

Cited  in  Rice  v.  Sanders,  152  Mass.  108,  23  A.  S.  R.  804,  8  LJLA.  315,  24  N. 
E.   1079    (dissenting  opinion),  on   liability   of  grantee  assuming  mortgage  to 
grantor  paying  same. 
Exercise  of  power  of  sale  In  mortgage. 

Cited  in  Price  v.  Bassett,  168  Mass.  598,  47  N.  E.  243,  holding  one  with  power 
of  sale  bound  to  act  with  reasonable  care  and  diligence;  Fall  River  Sav.  Bank 
V.  Sullivan,  181  Mass.  537,  sustaining  right  of  mortgagee  to  resell  property 
under  power  for  failure  of  purchaser  to  comply  with  terms  of  prior  sale. 
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Right  to  vacate  foreclosure. 

Cited  in  Atkins  v.  Atkins,  195  Mass.  124,  122  A,  S.  R.  221,  11  L.RA.(N.S.) 
273,  80  N.  E.  806,  denying  right  to  vacate  foreclosure  after  expiration  of  period 
of  redemption  in  action  to  which  mortgagor  is  not  party. 
Right  to  surplus  money  arising  on  foreclosure. 

Cited  in  Skilton  v.  Roberts,  129  Mass.  306,  holding  mortgagor  entitled  to  sur- 
plus money  arising  on  foreclosure  sale. 

26  ABf.  REP.  690,  READ  v.  CAMBRIDGE,  124  MASS.  667. 
Acts  invalidating  verdict. 

Cited  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Phillips,  98  Ala.  159,  13  So.  65,  hold- 
ing verdict  invalidated  for  communications  between  juror  and  officer  in  charge; 
Merrick  v.  Witt,  138  Mass.  79,  holding  verdict  is  not  invalidated  by  witness 
telling  jurors  to  keep  their  heads  level  and  do  what  is  right;  Harrington  v. 
Worcester,  L.  &  S.  Street  R.  Co.  157  Mass.  579,  32  N.  E.  955,  holding  verdict 
invalidated  by  act  of  juror  in  going  alone  to  view  scene  of  injury. 

Cited  in  reference  note  in  61  A.  S.  R.  226,  on  granting  of  new  trial  for  com- 
munications to  jurors. 

—  Communications   between   judge   and   Jury   after   retirement  of  Jury 

generally. 

Cited  in  Danes  v.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976;  Kullberg  v.  ODonnell, 
158  Mass.  405,  35  A.  S.  R.  507,  33  N.  £.  528;  Com.  v.  Heden,  162  Mass.  521, 
39  N.  E.  181, — ^holding  verdict  invalidated  for  failure  to  give  instructions  in  open 
court;  State  v.  Bland,  9  Idaho,  796,  76  Pac.  780;  Lester  v.  Hays,  14  Tex.  Civ. 
App.  643,  38  S.  W.  52;  State  v.  Wroth,  15  Wash.  621,  47  Pac.  106,— holding 
verdict  invalidated  by  act  of  judge  in  leaving  bench  and  entering  jury  room  at 
request  of  jury  for  consultation;  Havenor  v.  State,  125  Wis.  444,  104  N.  W. 
116,  4  A.  &  E.  Ann.  Cas.  1052,  holding  communications  between  judge  and  jury 
after  retirement  in  absence  of  accused  and  counsel,  prejudicial. 

Cited  in  note  in  17  L.R.A.(N.S.)  610,  on  effect  of  judge  communicating  with 
jury,  not  in  open  court. 

—  Instructions  in  absence  of  counsel. 

Cited  in  Com.  v.  House,  41  W.  N.  C.  246,  6  Pa.  Super.  Ct.  92,  28  Pittsb.  L.  J. 
N.  S.  210,  holding  recalling  of  jury  to  give  further  instructions  in  absence  of 
counsel,  error;  Bryant  v.  Simmons,  74  Ga.  405;  Moseley  v.  Washburn,  165  Mass. 
417,  43  N.  E.  182;  Welsh  v.  Metropolitan  Street  R.  Co.  58  Mo.  App.  528;  Re 
Burr,  3  Lack.  Leg.  News,  162;  Texas  Midland  R.  Co.  v.  Byrd,  102  Tex.  263,  20 
L.R.A.(N.S.)  429,  115  S.  W.  1163;  DuCate  v.  Brighton,  133  Wis.  628,  114  N.  W. 
103, — holding  verdict  invalidated  by  instruction  to  jury  after  retirement  given 
in  absence  of  attorneys. 

26  AM.  REP.  694,  WATRIS8  v.  FIRST  NAT.  BANK,  124  MASS.  671. 
Right  of  tenant  to  remove  fixtures. 

Cited  in  Mclver  v.  Estabrook,  134  Mass.  550,  holding  right  of  tenant  at  will 
to  remove  fixtures  lost  by  failure  to  remove  at  end  of  term;  Hedderich  v.  Smith, 
103  Tnd.  203,  53  A.  R.  509,  2  N.  E.  316;  Handy  v.  Aldrich,  168  Mass.  34,  46  N. 
E.  429;  Ainsworth  v.  Lakin,  180  Mass.  397,  91  A.  S.  R.  314,  57  L.R.A.  132,  69 
N.  E.  746, — holding  right  of  tenant  to  remove  fixtures  lost  by  abandonment  of 
premises  without  removal;  Marks  v.  Ryan,  63  Cal.  107;  Wadman  v.  Burke, 
147  Cal.  351,  1  L.R.A,(N.S.)  1192,  81  Pac.  1012,  3  A.  &  K  Ann.  Cas.  330;  Sani- 
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Ury  Di«t.  t.  Cook,  169  111.  184,  61  A.  S.  R.  161,  39  L.R.A.  369,  48  N.  E.  461; 
Carlin  v.  Ritter,  68  Md.  478,  6  A.  8.  R.  467,  13  Atl.  370;  Anthony  v.  RockefeUer, 
102  Mo.  App.  326,  76  8.  W.  491;  Talbot  v.  Cniger,  161  N.  Y.  117,  45  N.  E.  364; 
Spencer  v.  Commercial  Co.  80  Wash.  520,  71  Pac.  53,— holding  tenant's  right  to 
remoTe  fixtures  lost  by  entering  new  lease  silent  on  subject;  Fenimore  t.  White, 
78  Neb.  520,  111  N.  W.  204;  Smusch  v.  Kohn,  22  Misc.  344,  49  N.  Y.  Supp.  176,— 
sustaining  right  of  tenant  to  remove  trade  fixtures;  Dreiske  v.  People's  Lumber 
Co.  107  III.  App.  285,  denying  right  of  tenant  wrongfully  holding  over  to  remove 
fixtures. 

Cited  in  reference  notes  in  85  A.  D.  747,  on  tenant's  right  to  remove  trade 
fixtures;  53  A.  R.  341,  on  right  of  lessee  who  renews  lease  to  remove  fixtures 
after  expiration  of  first  term. 

Cited  in  notes  in  64  LJt.A.  663,  on  tenant's  duty  to  leave  premises  in  good 
condition  under  express  covenant  as  to  fixtures;  1  LJl.A.(N.S.)  1197,  1199,  on 
new  lease  as  implied  surrender  of  rights  under  old  tenancy  to  remove  fixtures. 

Distinguished  in  Thomas  v.  Gayle,  134  Ky.  330,  135  A.  S.  R.  412,  28  L.ILA. 
<N.S.)  767,  120  8.  W.  290,  holding  right  to  remove  trade  fixtures  not  abandoned 
by  acceptance  of  new  lease  without  reservation  of  right  to  remove, 
lilablllty  of  tenant  for  wrongful  removal  of  flxtares. 

Cited  in  Watriss  v.  First  Nat.  Bank,  130  Mass.  343,  holding  tenant  liable  for 
wrongful  removal  of  fixtures. 
Fztnres  as  between  mortgagor  and  mortgagee. 

Cited  in  reference  note  in  38  A.  D.  376,  on  fixtures  placed  on  mortgaged  prem- 
ises as  part  of  the  freehold. 

2%  AM.  REP.  700,  GIBBS  T.  DREW,   1%  FliA.   147. 
Construction  of  words. 

Cited  in  Smith  v.  Florida  C.  &  W.  R.  Co.  43  Fed.  731,  holding  franchises  not 
included  in  terms  lands  or  tenements;  Mattice  v.  Chicago  G.  W.  R.  Co.  130  Iowa, 
749,  107  N.  W.  949,  holding  all  railroad  property  included  in  term  'Railroad." 
Joinder  of  actions* 

Cited  in  Liddon  v.  Hodnett,  22  Fla.  271,  denying  right  to  join  action  against 
forcible  entry  and  one  against  unlawful  detainer. 
Sale  by  corporation  of  all  its  assets. 

Cited  in  note  in  99  A.  D.  335,  on  effect  of  sale  by  oorporation  of  all  i^s  assets. 

9«  AM.  REP.  708,  MUTUAL  LOAN  A  BLDG.  ASSO.  v.  PRICE,  16  FLA. 
804. 

Liability  of  sureties  on  official  or  fidelity  bonds. 

Cited  in  Ida  County  Sav.  Bank  v.  Seidensticker,  128  Iowa,  54,  111  A.  S.  R. 
189,  102  N.  W.  821,  5  A.  &  E.  Ann.  Cas.  945,  holding  that  sureties  on  bond  of 
bank  cashier  appointed  for  definite  period  are  not  liable  for  defalcation  there- 
after; Anderson  v.  Blair,  121  Ga.  120,  48  S.  E.  951,  2  A.  &  K  Ann.  Cas.  165, 
holding  sureties  not  discharged  by  mere  failure  to  discover  shortage  in  accounts 
of  city  clerk;  Scott  County  v.  Ring,  29  Minn.  398,  13  N.  W.  181,  holding  sure- 
ties on  bond  of  county  treasurer  not  liable  for  defalcations  while  treasurer  hold- 
ing over;  Orderder  Herrmann's  Sohne  v.  Freifeld,  20  Misc.  276,  45  N.  Y.  Supp. 
420,  holding  sureties  on  bond  of  corporate  officer  not  liable  for  acts  after  expira- 
tion of  term. 
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Cited  in  reference  notes  in  29  A.  R.  224,  on  liability  of  surety  on  official  bond 
fur  default  after  regular  term  but  before  appointment  of  successor;  10  A.  S.  R. 
^57,  on  liability  of  sureties  on  successive  bonds;  12  A.  S.  R.  139,  on  liability  of 
sureties  on  official  bond. 

Cited  in  notes  in  103  A.  S.  R.  936,  on  liability  of  sureties  on  official  bond  where 
statute  provides  for  liability  "until  successor  appointed;"  35  L.RA.  90,  on  ex- 
tension of  liability  on  official  bond  while  officer  is  holding  over  after  expiration 
of  term  under  provision  for  liability  until  successor  is  appointed;  42  L.  ed.  U. 
S.  991,  on  liability  of  sureties  on  official  bonds. 

26  AM.  REP.   709,  TATE  T.  CIjEMENTS,   16  FIjA.   S89. 
Payment   of   Joint    debtor   as   affecting   operation    of   statute   of   limi- 
tations. 

Cited  in  Vinson  v.  Palmer,  45  Fla.  630,  34  So.  276;  Kallenbach  v.  Dickinson, 
100  111.  427,  39  A.  R.  47, — ^holding  that  partial  payment  by  one  of  several  joint 
debtors  will  not  affect  operation  of  statute  as  to  other  debtors;  Davison  v.  Sher- 
burne, 57  Minn.  355,  47  A.  S.  R.  618,  59  N.  W.  316;  Green  v.  Baird,  53  111.  App. 
211, — ^holding  that  operation  of  statute  against  other  partners  is  not  barred  by 
promise  of  one  partner  after  dissolution  to  pay  debt;  Cowhick  v.  Shingle,  r> 
Wyo.  87,  63  A.  S.  R.  17,  25  L.R.A.  608,  37  Pac.  689,  holding  that  operation  of 
statute  is  not  barred  by  partial  payment  on  joint  and  several  note  by  one  of 
several  makers. 

Cited  in  reference  notes  in  28  A.  R.  514,  on  payment  of  note  by  one  partner, 
taking  same  out  of  statute  of  limitations  as  to  others;  39  A.  R.  419,  on  effect 
of  payment  of  interest  by  one  of  joint  makers  of  promissory  note  on  statute 
of  limitations;  58  A.  R.  749,  on  effect  of  promise  or  payment  by  partner  after 
dissolution  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  40  A.  S.  R.  566,  on  acknowledgments  and  new  promises  by 
partners  after  dissolution  in  connection  with  the  statute  of  limitations;  65  A. 
8.  R.  688,  on  payment  or  acknowledgment  by  one  joint  debtor  before  statute 
of  limitations  has  run;  15  L.R.A.  659,  660,  on  power  of  partner  after  dissolu- 
tion to  interrupt  statute  of  limitations  as  to  firm  debt. 

26  AM.  REP.  721,  FliASH  t.  CONX,   16  FLA.  428. 
lilabillty  of  stockholders  of  corporation. 

Cited  in  Heinberg  Bros.  t.  Thompson,  47  Fla.  163,  37  So.  71,  holding  that 
creditors  dealing  with  corporation  as  such  are  not  precluded  from  enforcing  per- 
sonal liability  of  stockholders;  Aldrich  v.  Anchor  Coal  &  Development  Co.  21 
Or.  32,  41  A.  S.  R.  831,  32  Pac.  756,  holding  stockholder's  liability  to  creditor- 
of  corporation  enforcible  in  equity;  Kulp  v.  Fleming,  65  Ohio  St.  321,  87  A.  S. 
R.  611,  62  N.  E.  334;  Nimick  v.  Mingo  Iron  Works  Co.  25  W.  Va.  184,— holding 
stockholders  of  manufacturing  corporation  personally  liable  to  creditors  when 
assets  insufHcient. 

Cited  in  reference  note  in  40  A.  R.  152,  on  penal  actions  against  corporate 
officers  or  stockholders. 

Cited  in  notes  in  43  A.  D.  700,  on  nature  of  stockholders*  liability  for  cor- 
porate debts;  43  A.  D.  702,  on  action  at  law  against  single  stockholder  by  cor- 
porate creditor;  3  A.  S.  R.  847,  on  statutory  liability  of  stockholders  for  cor- 
porate debts  as  contractual  liability;  3  A.  S.  R.  868,  on  enforceability  outside 
of   state  of  organization  of  statutory  liability   of   stockholders   for  corporate 


Digitized  by 


Google 


26  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  8S$ 

debts;  34  L.R.A.  752,  on  nature  of  Btockbolder's  Umbility  to  creditors  after  stock 
is  fully  paid  for;  25  L.  ed.  U.  S.  885,  on  individual  liability  of  stockholders  for 
corporate  debts. 

26  AM.  RCP.    781,  JOHNSON  ▼.  PENSACOLA  A  P.  R.   CO.   1%  FliA. 
628. 

Rl^t  of  carrier  to  make  discrimlnatinc  rates. 

Cited  in  Interstate  Commerce  Commission  v.  Baltimore  A  O.  R.  Co.  145  U.  S. 
263,  36  L.  ed.  699,  12  Sup.  Ct.  Rep.  844,  4  Inters.  Com.  Rep.  92  (affirming  3 
Inters.  Com.  Rep.  192,  43  Fed.  37),  holding  common  carriers  entitled,  prior  to 
enactment  of  Interstate  Commerce  Act,  to  make  discriminating  rates;  Missouri 
P.  R.  Co.  V.  Texas  &  P.  R.  Co.  4  Inters.  Com.  Rep.  428,  30  Fed.  2,  holding  traffic 
agreement  between  railroads  creating  discriminating  rates,  void;  Bayles  v.  Kan- 
sas P.  R.  Co.  13  Colo.  181,  5  L.R.A.  480,  2  Inters.  Com.  Rep.  643,  22  Pac.  341, 
holding  contract  for  rebates  by  carrier,  valid;  Ex  parte  Benson,  18  S.  C.  38,  44 
A.  R.  564;  Avinger  v.  South  Carolina  R.  Co.  29  S.  C.  265,  13  A.  S.  R.  716,  T 
S.  K  493, — holding  that  common  carrier  is  not  bound  to  charge  all  same  rate; 
Cowden  v.  Pacific  Coast  S.  S.  Co.  94  CaL  470,  28  A.  S.  R.  142,  18  LJLA.  221,  29 
Pac.  873;  St.  Louis,  A.  A  T.  H.  R.  Co.  y.  Hill,  14  111.  App.  579;  Railroad  Commis- 
sion V.  Weld,  96  Tex.  394,  73  S.  W.  529,— holding  common  carrier  entitled  at 
common  law  to  make  discriminating  freight  rates;  Scofield  v.  Lake  Shore  &  M. 
S.  R.  Co.  43  Ohio  St.  571,  54  A.  R.  846,  3  N.  E.  907,  denying  right  of  carrier 
to  give  special  rate  to  favored  shipper  thereby  tending  to  create  monopoly; 
Steinman  v.  Edison  Electric  Illuminating  Co.  17  Pa.  Dist.  R.  459,  24  Lane.  L. 
Rev.  332,  holding  fact  that  one  is  furnished  electricity  at  less  rate  than  another 
not  necessarily  discrimination;  Cleveland,  C.  C.  A  L  R.  Co.  v.  Closser,  126  Ind. 
348,  22  A.  S.  R.  593,  9  L.ILA.  754,  3  Inters.  Com.  Rep.  387,  26  N.  K  159,  sus- 
taining right  of  carrier  to  give  special  rate  to  shipper;  Missouri  P.  R.  Co.  v. 
United  States,  189  U.  S.  274,  47  L.  ed.  811,  23  Sup.  Ct.  Rep.  507  (dissenting 
opinion),  on  right  of  carrier  to  charge  discriminating  freight  rates;  Ocean  S.  S. 
Co.  7.  Savannah  Locomotive  Works  A  Supply  Co.  131  Ga.  831,  127  A.  S.  R.  265, 
20  L.R«A.(N.S.)  867,  63  S.  E.  577,  15  A.  A  E.  Ann.  Cas.  1044,  on  duty  of  car- 
rier to  charge  all  shippers  same  rate. 

Cited  in  reference  notes  in  25  A.  S.  R.  520,  on  carrier's  right  to  discriminate; 
42  A.  R.  684,  on  discrimination  in  freight  rates  in  favor  of  one  living  at  dis- 
tance. 

Cited  in  notes  in  11  A.  S.  R.  647,  on  what  are  unreasonable  and  unlawful  dis- 
criminations by  carriers;  9  L.RA..  759,  on  carrier's  right  to  make  special  rates; 
18  LJI.A.  105,  on  right  of  carrier  at  common  law  to  discriminate  between  pas- 
sengers or  shippers;  5  E.  R.  C.  378,  on  discrimination  by  carrier. 
Reasonableness  of  discriminating  cliarge. 

Cited  in  Samuels  v.  Louisville  A  N.  R.  Co.  4  Inters.  0>m.  Rep.  420,  31  Fed.  67, 
holding  discriminating  charge  by  carrier  of  50  cents  per  hundred  weight,  un- 
reasonable. 
Right  of  carrier  to  reasonable  charge. 

Cited  in  Halliday  Mill  Ck).  t.  Louisiana  A  N.  W.  R.  Co.  80  Ark.  536,  08  S.  W. 
374,  holding  carrier  entitled  to  only  reasonable  compensation  for  transporta- 
tion of  goods;  Louisville,  E.  A  St  L.  R.  Co.  v.  Wilson,  119  Ind.  352,  4  L.RA. 
244,  21  N.  E.  341,  holding  carrier  bound  to  receive  all  goods  for  reasonable  freight 
charge;  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  579,  65  N.  E.  470,  hold- 
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ing  Btreet  railway  company  entitled  under  ordinance  to  charge  reasonable  rato 
of  fare;  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  803,  49  L.R.A.  662,  60  Pac. 
1068  (dissenting  opinion),  on  right  of  carrier  to  make  reasonable  charge. 

Cited  in  reference  note  in  62  A.  S.  R.  355,  on  overcharges  by  carriexs. 

Cited  in  note  in  60  A.  D.  150,  on  rates  of  freight. 
Validity  of  statute  fixing  rates. 

Cited  in  Cotting  v.  Kansas  City  Stock  Yards  Co.  183  U.  S.  79,  46  L.  ed   92, 

22  Sup.  Ct.  Rep.  30,  holding  void,  statute  limiting  amount  which  one  particular 
stock  yards  company  in  the  state  may  charge. 

Demurrer  as  affecting  declaration* 

Cited  in  State  ex  rel.  Bisbee  v.  State  Canvassers,  17  Fla.  29;  Bellas  v.  Keyser, 
17  Fla.  100;  Stokes  v.  Keyser,  17  Fla.  744;  Jacksonville  v.  iEtna  Steam  Firo 
Engine  Co.  20  Fla.  100;  Jones  v.  Townsend,  21  Fla.  431,  58  A.  R.  676;  Percy  v. 
Woodberry,  26  Fla.  84,  7  So.  483;  Myrick  v.  Merritt,  22  Fla.  335,— holding  that 
demurrer  reaches  back  to  any  detect  in  declaration. 

2G  AM.  REP.  742,  MCCARTHY  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  18  KAN. 

46. 
Extraterritorial  rigbt  of  action  for  death. 

Cited  in  Rudiger  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  94  Wis.  191,  68  N.  W.  661, 
sustaining  right  of  action  in  Wisconsin  for  injuries  received  there  resulting  in 
death  in  Minnesota;  Ash  v.  Baltimore  &  O.  R.  Co.  72  Md.  144,  20  A.  S.  R.  461, 
19  Atl.  643,  denying  right  of  action  in  Maryland  for  death  in  West  Virginia 
because  of  material  difference  of  statutes;  Belt  v.  Gulf,  C.  &  S.  F.  R.  Co.  4 
Tex.  Civ.  App.  231,  22  S.  W.  1062,  denying  right  of  action  for  death  in  Texas 
from  injuries  received  in  Indian  Territory  on  ground  of  dissimilarity  in  statutes; 
Willis  V.  Missouri  P.  R.  Co.  61  Tex.  432,  48  A.  R.  301,  denying  right  of  action 
in  Texas  for  death  in  Indian  Territory  where  no  statute  existed;  Louisville  & 
N.  R.  Co.  V.  Williams,  113  Ala.  402,  21  So.  938,  denying  right  of  action  in  Ala- 
bama for  death  there  from  injuries  received  in  Tennessee  in  absence  of  proof 
of  statutory  right  in  latter  state;  Matheson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
61  Kan.  667,  60  Pac.  747,  denying  right  of  action  in  Kansas  to  widow  of  one  in- 
jured in  Missouri  on  ground  that  Missoiuri  statute  was  penal;  OHeilly  v.  New 
York  &  N.  E.  R.  Co,  16  R.  I.  388,  5  L.RA..  364,  17  Atl.  171,  dismissing  complaint 
in  Rhode  Island  falling  to  allege  existence  of  statute  in  Massachusetts,  allowini^ 
recovery  for  death  occurring  there;  De'Harn  v.  Mexican  Nat.  R.  Co.  86  Tex.  68, 

23  S.  W.  381,  denying  right  of  action  in  Texas  for  death  there  from  injuries 
received  in  Mexico  for  lack  of  territorial  jurisdiction. 

Cited  in  notes  in  58  A.  R.  143,  on  conflict  of  laws  regarding  liability  for 
death  by  negligence;  14  A.  S.  R.  354,  on  action  in  one  state  for  wrongful  act 
causing  death  in  another  state;  4  L.R.A.  261,  on  right  of  action  for  death  caused 
by  negligence  when  injuries  were  inflicted  beyond  state  limits;  15  L.R.A.  583, 
on  enforceability  of  rights  of  action  for  causing  death  accruing  under  foreign 
statutes;  56  L.R.A.  194,  on  what  law  determines  right  of  action  for  death  or 
bodily  injury;  56  L.R.A.  197,  198,  200,  201.  on  courts  of  one  state  taking  juris- 
diction of  cause  of  action  for  death  or  bodily  injury  arising  outside  of  the  stale. 

Distinguished  in  Bain  v.  Northern  P.  R.  Co.  120  Wis.  412,  98  N.  W.  241,  hold- 
ing action  maintainable  in  Wisconsin  for  death  occurring  in  Michigan  the 
statutes  of  which  were  similar. 

Criticised  in  Nelson  v.  Chesapeake  &  O.  R.  Co.  88  Va.  971,  15  LJIA.  583,  14 
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6.  E.  838,  sustaining  right,  in  Virginia  for  death  occurring  in  West  Virginia 
the  laws  of  which  were  not  inconsistent;  Bums  r.  Grand  Rapids  &  I.  R.  Co.  113 
Ind.  169,  15  N.  E.  230,  sustaining  right  of  action  where  statutes  of  forum  and 
of  place  where  death  occurred  were  practically  identical. 

Disapproved  in  Morris  v.  Chicago,  R.  I.  &  P.  R.  Co.  65  Iowa,  727,  64  A.  R.  39, 
23  N.  W.  143,  sustaining  right  of  action  in  Iowa  for  death  in  Illinois,  where 
statute  was  of  similar  import. 

—  By  personal  representative. 

Cited  in  Hulbert  v.  Topeka,  34  Fed.  610,  denying  right  of  action  in  Kansas, 
whereby  injury  occurred,  for  death  in  Missouri,  brought  by  administrator,  instead 
of  next  of  kin  as  prescribed;  Limekiller  v.  Hannibal  &  St.  J.  R.  Co.  33  Kan.  83, 
52  A.  R.  523,  5  Pac.  401,  denying  right  of  action  to  administrator  appointed  in 
Missouri,  where  right  is  limited  to  next  of  kin,  for  death  occurring  in  Kansas; 
Stoeckman  v.  Terra  Haute  &  I.  R.  Co.  15  Mo.  App.  503,  sustaining  right  of 
action  in  Missouri  for  death  in  Illinois  under  statute  requiring  action  by  per- 
sonal representative,  by  administrator  locally  appointed,  althou^  right  was 
vested  in  next  of  kin. 

Cited  in  note  in  56  L.R.A.  213,  on  right  of  foreign  representative  to  sue  for 
death  or  bodily  injury  in  other  state. 

Disapproved  in  Dennick  v.  Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439,  sustain- 
ing right  of  action  in  New  York  of  widow,  and  administratrix  of  one  injured  in 
New  Jersey  where  right  is  limited  to  personal  representatives. 

—  By  next  of  kin. 

Cited  in  Dale  v.  Atchison,  T.  &  S.  F.  R.  Co.  57  Kan.  601,  47  Pac  521,  denying 
right  of  minor  children  to  recover  in  Kansas  for  death  in  Mexico  where  right 
is  limited  to  personal  representatives;  Eureka  v.  Merrifield,  53  Kan.  794,  37 
Pac.  113,  denying  recovery  for  death  by  next  of  kin  in  Kansas  for  failure  to 
allege  that  deceased  was  nonresident  or  that  no  personal  representative  had 
been  appointed;  Illinois  C.  R.  Co.  v.  Crudup,  63  Miss.  291,  sustaining  right  of 
action  in  Mississippi  by  next  of  kin  who  was  also  administrator  for  death  in 
Tennessee  in  which  similar  statute  of  authorization  existed. ' 

Cited  in  note  in  48  A.  D.  641,  on  extraterritorial  effect  of  statute  giving  right 
of  action  for  death  of  relative. 

—  By  widow. 

Cited  in  Usher  v.  West  Jersey  R.  Co.  126  Pa.  213,  4  L.RJL  261,  17  Atl.  697, 
46  Phila.  Leg.  Int.  202,  24  W.  N.  C.  57,  denying  right  of  action  by  widow  in 
Pennsylvania,  under  statute  vesting  in  personal  representative  for  death  in 
New  Jersey  requiring  action  to  be  brought  by  next  of  kin;  Vaughn  v.  Bunker 
Hill  &  S.  Min.  &  Concentrating  Co.  126  Fed.  895,  denying  right  of  action  to  widow 
in  Oregon,  where  cause  occurred  in  North  Dakota,  both  states  limiting  to  per- 
sonal  representatives;  Hamilton  v.  Hannibal  &  St.  J.  R.  Co.  39  Kan.  56,  18 
Pac.  67,  denying  recovery  in  Kansas  for  death  in  Missouri  by  widow  failing  to 
show  that  suit  was  brought  within  required  Missouri  statutory  limit. 

—  By  appointee  of  court. 

Cited  in  McGinnis  v.  Missouri  Car  &  Foundry  Co.  174  Mo.  226,  97  A.  S.  R. 
553,  73  S.  W.  586,  denying  right  of  action  in  Missouri  by  person  appointed  by 
court  for  death  in  Illinois,  under  statute  of  latter  state  vesting  right  of  action 
in  personal  representative. 
Extraterritorial  effect  of  statute  generally. 

Cited  in  Buckles  v.  Ellers,  72  Ind.  220,  37  A.  R.  156,  denying  right  of  action 
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in  Indiana  for  seduction  committed  in  Illinois  on  assumption  of  existence  of 
common  law  in  latter  state. 

Cited  in  reference  note  in  47  A.  R.  771,  on  extraterritorial  operation  of  stat- 
ute as  to  railroad's  liability  for  injuries  to  servant. 

Cited  in  notes  in  37  A.  R.  160,  162,  on  extraterritorial  effect  of  statutes;  70 
L.R.A.  550,  552,  553,  on  locus  of  cause  or  subject  of  action  against  foreign  cor- 
poration arising  on  foreign  statutes. 

Criticised  in  Boyce  v.  Wabash  R.  Co.  63  Iowa,  70,  50  A.  R.  730,  18  N.  W.  673, 
allowing  recovery  for  death  of  mule  killed  in  Illinois,  the  statutes  of  both  states 
relating  thereto  being  similar. 
Right  of  action  for  death  generally. 

Cited  in  Watford  v.  Alabama-Florida  Lumber  Co.  152  Ala.  178,  44  So.  567, 
denying  right  of  action  for  injuries  sustained  in  another  state  where  laws  of 
such  state  confer  no  right  of  action  there;  Sewell  v.  Atchison,  T.  &,  S.  F.  R.  Co. 
78  Kan.  1,  96  Pac.  1007,  holding  right  of  action  for  wrongful  death  not  main- 
tainable by  widow  or  next  of  kin  where  deceased  by  valid  contract  waived  right 
of  action;  Southern  Bell  Teleph.  Co.  v.  Cassin,  111  Ga.  575,  50  L.R.A.  694,  36  S. 
£.  881,  denying  right  of  action  by  widow  after  settlement  of  action  for  injuries 
had  been  made  by  decedent;  Dolson  v.  Lake  Shore  &  M.  S.  R.  Co.  128  Mich.  444,  87 
N.  W.  629,  on  right  of  action  for  death  as  well  as  under  survival  act  where 
decedent  survived  for  twelve  hours,  being  conscious  part  of  time;  Perham  v. 
Portland  General  Electric  R.  Co.  33  Or.  451,  72  A.  S.  R.  730,  40  L.R.A.  799,  53 
Pac.  14,  upholding  right  of  action  for  instantaneous  death  under  Oregon  stat- 
ute; Brown  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  137,  44  L.R.A.  579,  77  N.  W. 
748,  holding  right  of  action  for  injuries  to  person  which  survives  and  right 
of  action  in  favor  of  surviving  relatives  separate  and  distinct. 

Cited  in  rererence  note  in  12  A.  S.  R.  869,  on  action  for  death  caused  by  negli- 
gence. 

Cited  in  note  in  84  LJI.A.  802,  on  concurrent  actions  for  death  and  injury 
where  injury  results  in  death. 

—  For  whose  benefit. 

Cited  in  Martin  v.  Missouri  P.  R.  Co.  58  Kan.  475,  49  Pac.  605,  dismissing 
action  for  death  by  personal  representatives  for  benefit  of  estate  under  statute 
requiring  action  to  be  for  benefit  of  next  of  kin. 

—  Survival  of  action  for  personal  Injuries. 

Disapproved  in  Missouri  P.  R.  Co.  v.  Bennett,  5  Kan.  App.  231,  47  Pac  183, 
holding  that  action  for  personal  injuries  does  not  abate  by  death  from  injuries, 
and  that  damages  are  recoverable  for  benefit  of  estate. 

—  Elements  of  damages. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Priest,  50  Kan.  16,  31  Pac.  674,  on 
measure  of  damages  for  negligently  causing  death;  Lubrano  v.  Atlantic  Mills, 
19  R.  I.  129,  34  L.R.A.  797,  32  Atl.  205,  denying  right  of  action  for  pain  and 
expense  before  death  under  Rhode  Island  statute  allowing  such  recovery  only 
where  injuries  do  not  result  in  death;  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117 
Mich.  329,  43  L.R.A.  568,  75  N.  W.  1066,  denying  recovery  for  pain  of  decedent 
in  action  for  death. 

26  AM.  REP.  747,  RE  PRYOR,  18  KAN.  72. 
What  punishable  as  contempt  of  conrt. 

Cited  in  State  v.  Waugh,  53  Kan.  688,  37  Pac.  165,  holding  contemptuous  let- 
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ter  sent  to  judge  by  party  to  action  tried  before  him,  punishable  as  contempt; 
Ex  parte  McCown,  139  N.  C.  95,  2  L.R.A.(N.S.)  603,  51  S.  E.  957,  holding  that 
assault  on  judge  during  recess  of  court  and  at  judge's  boarding  house,  by  one 
just  sentenced  by  such  judge,  contempt  of  court. 

Cited  in  reference  notes  in  7  A.  S.  R.  124,  on  what  constitutes  contempt; 
49  A.  R.  351,  on  addressing  insolvent  letter  to  judge  as  contempt. 

Cited  in  notes  in  67  L.R.A.  261,  on  what  constitutes  a  "pending"  action  within 
rule  as  to  statement  with  respect  to  ended  cause  as  contempt  of  court;  68  LuRjL 
256,  on  statement  with  respect  to  ended  cause  as  contempt  of  court. 

—  By  attorney. 

Cited  in  Lamberson  v.  Superior  Ct.  151  Cal.  458,  11  L.R.A.(N.S.)  619,  91  Pac 
100,  holding  charge  imputing  corrupt  motives  to  judge  contained  in  affidavit  for 
change  of  venue,  punishable  as  contempt;  Re  Dalton,  46  Kan.  253,  26  Pac.  673, 
holding  criticism  of  acts  of  judge  contained  in  brief  on  appeal  not  punishable 
as  contempt;  SUt€  v.  Root,  5  N.  D.  487,  57  A.  S.  R.  568,  67  N.  W.  590,  holding 
that  abusive  language  of  attorney  concerning  judge  as  private  citizen  is  not  pun- 
ishable as  contempt;  Re  Charz,  29  Nev.  110,  124  A.  S.  R.  915,  5  LJLA.(N.S.) 
916,  85  Pac.  352,  holding  words  charging  corrupt  motives  in  rendering  decision, 
in  argument  for  rehearing,  contempt. 

Cited  in  reference  note  in  124  A.  S.  R.  926,  on  offensive  language  in  briefs 
and  other  papers  filed  as  contempt  of  court. 

Cited  in  notes  in  2  A.  S.  R.  853,  on  contempt  proceedings  against  attorney; 
5  L.R.A.(N.S.)  917,  on  attorney's  statement  in  court  concerning  decisions  as 
contempt. 

—  By  newspaper. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  News-Times  Pub.  Co.  35  Colo.  253,  84  Pac 
912,  holding  publication  of  article  charging  court  with  corrupt  motives  in  rul- 
ings, punishable  as  criminal  contempt;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo. 
206,  99  A.  S.  R.  624,  76  S.  W.  79;  Burke  v.  Territory,  2  Okla.  499,  37  Pac  829; 
Taylor  v.  Goodrich,  25  Tex.  Civ.  App.  109,  40  S.  W.  515,— holding  libelous  article 
criticizing  judicial  action  punishable  as  contempt;  Burdett  v.  Com.  103  Va.  838, 
106  A.  S.  R.  916,  68  L.R.A.  251,  48  S.  E.  878,  holding  libelous  publication  upon 
court  proceedings  punishable  as  contempt. 

Cited  in  reference  note  in  20  A.  S.  R.  252,  on  publication  in  newspapers  as  a 
contempt. 

Cited  in  note  in  50  A.  S.  R.  580,  on  contempts  of  court  by  libelous  newspaper 
publication. 
Power  of  jourt  to  panlsh  for  contempt. 

Cited  in  Boyd  v.  Glucklich,  53  C.  C.  A.  451,  116  Fed.  131,  sustaining  power 
of  court  of  bankruptcy  to  punish  for  contempt. 
Grounds  for  disbarment  or  suspension  of  attorney. 

Cited  in  Re  Adriaans,  17  App.  D.  C.  39,  holding  attorney  properly  disbarred 
for  false  criminal  charge  against  judge;  State  Bd.  of  Law  Examiners  v.  Hart, 
104  Minn.  88,  17  L.R.A.(N.S.)  685,  116  N.  W.  212,  15  A.  &  E.  Ann.  Cas.  197, 
holding  attorney  writing  letter  to  chief  judge  impugning  intelligence  and  integri- 
ty of  court,  subject  to  suspension;  Re  Dunn,  85  Neb.  606,  124  N.  W.  120,  on 
right  to  suspend  attorney  for  contempt. 
He  view  of  Judgment  in  contempt  proceedings. 

Cited  in  note  in  22  A.  S.  R.  419,  on  right  to  appeal  or  writ  of  error  from 
adjudication  of  contempt. 
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Cited  in  note  in  15  £.  R.  C.  158,  on  right  to  review  judgment  in  contempt 
proceedings. 

26  AM.  REP.   754,  STAT£  t.  ROGERS,   18  KAX.   78. 

Right  to  kill  In  self-defense. 

Cited  in  State  v.  Shockley,  29  Utah,  25,  110  A.  S.  R.  639,  80  Pac.  865,  holding 
one  making  unprovoked  assault  bound  to  show  abandonment  of  original  purpose 
to  rob  before  entitled  to  raise  issue  of  shooting  in  self  defense;  State  v.  Kellogg, 
104  La.  580,  29  So.  285,  holding  that  threats  do  not  justify  killing  of  threatener 
at  sight;  State  v.  Hawkins,  18  Or.  476,  23  Pac.  475,  holding  that  right  of  self-de- 
fense does  not  imply  right  of  attack. 

Cited  in  reference  notes  in  10  A.  S.  R.  294,  on  sufficiency  of  evidence  to  sus- 
tain plea  of  self-defense;  19  A.  S.  R.  832,  as  to  when  accused  may  not  rely  on 
self-defense;  57  A.  S.  R.  340,  on  right  of  one  provoking  conflict  to  rely  on  self- 
defense. 

Cited  in  notes  in  74  A.  S.  R.  735,  on  right  of  one  provoking  difficulty  to  kill 
in  self-defense;  109  A.  S.  R.  810,  on  necessity  for  aggressor  having  abandoned  re- 
encounter  to  avail  himself  of  right  of  self-defense;  45  L.R.A.  688,  on  self-defense 
set  up  by  accused  who  began  conflict;  45  L.R.A.  698,  on  what  amounts  to  pro- 
voking or  bringing  on  difficulty  or  producing  occasion  preventing  one*s  relying 
on  self-defense;  45  L.R.A.  707,  708,  on  effect  of  withdrawal  on  right  of  one  who 
began  conflict  to  rely  on  self-defense. 
—  **Retreat  to  wall"  rnle. 

Cited  in  State  v.  Hatch,  57  Kan.  420,  57  A.  S.  R.  337,  46  Pac.  708,  holding 
tliat  one  unlawfully  attacked  by  another  is  not  bound  to  retreat  to  wall  before 
ruling  in  self-defense. 

Cited  in  note  in  2  L.R.A.(N.S.)  62,  on  "retreat  to  the  wall"  rule  in  homicide. 

26  AM.  R£P.   761,  MISSOURI  VALI^ET  Jj.  INS.  CO.  v.  STURGES,   18 
KAN.  93. 

To  whom  policy  may  be  asslsrned. 

Cited  in  Russell  v.  Grigsby,  94  C.  C.  A.  61,  168  Fed.  677,  holding  assignment 
of  policy  in  6onsideration  of  $100  and  engagement  to  pay  future  premiums,  void; 
Helmstag  v.  Miller,  76  Ala.  183,  52  A.  R.  316,  holding  assured*s  assignment  of 
policy  to  one  without  insurable  interest  as  collateral  security,  void  beyond 
amount  of  debt;  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass.  24,  52  A.  R.  245;  Cross- 
well  V.  Connecticut  Indemnity  Asso.  51  S.  C.  103,  28  S.  E.  200, — ^holding  assign- 
ment of  life  policy  by  assured  and  beneflciary  to  one  without  insurable  interest, 
valid;  Groff  v.  Mutual  L.  Ins.  Co.  92  HI.  App.  207;  Missouri  Valley  L.  Ins.  Co. 
V.  McCrum,  36  Kan.  146,  59  A.  R.  537,  12  Pac.  517 ;  Price  v.  First  Nat.  Bank, 
62  Kan.  743,  64  Pac.  639;  Metropolitan  L.  Ins.  Co.  v.  Elison,  72  Kan.  199,  115 
A.  S.  R.  189,  3  L.R.A.(N.S.)  934,  83  Pac.  410,  7  A.  &  E.  Ann.  Cas.  909;  Basye  v. 
Adams,  81  Ky.  368;  Quinn  v.  Supreme  Council  C.  K.  A.  99  Tenn.  80,  41  S.  W. 
343;  Price  v.  Supreme  Lodge  K.  H.  68  Tex.  361,  4  S.  W.  633, — ^holding  assign- 
ment  of  policy  to  one  without  insurable  interest  in  insured's  life,  void;  Bur- 
singer  V.  Bank  of  Watertown,  67  Wis.  75,  58  A.  R.  848,  30  N.  W.  290,  holding 
life  policy  on  which  all  premiums  are  paid  assignable  to  one  without  insurable 
interest. 

Cited  in  reference  notes  in  27  A.  S.  R.  774,  on  right  to  assign  policy  procured 
by  one  payable  to  his  heirs;  49  A.  R.  570;  2  A.  S.  R.  575, — on  assignability  of 
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life  insurance  policy  to  one  having  no  insurable  interest;  9  A.  S.  R.  630,  on 
rights  of  assignee  of  policy. 

Cited  in  notes  in  52  A.  R.  144,  on  validity  of  assignment  of  insurance  policy; 
67  A.  D.  103;  87  A.  S.  R.  508;  16  A.  S.  R.  907, — on  validity  of  assignment  of 
life  insurance  to  one  having  no  insurable  interest;  47  A.  S.  R.  114,  on  necessity 
that  assignee  of  life  policy  have  insurable  interest;  9  LbRJL  662,  on  necessity 
that  assignee  of  policy  have  interest  in  insured's  life;  3  L.R^(N.S.)  945,  on 
validity  of  assignment  of  interest  in  life  insurance  policy  to  one  paying  premiums 
where  assignment  is  first  contemplated  after  one  or  more  premiums  have  been 
paid;  6  L.R.A.(N.S.)  129,  on  validity  of  assignment  of  life  insurance  policy  to 
one  having  no  insurable  interest  where  the  assignment  is  not  made  by  way  of 
cover  for  wager  policy;  26  L.  ed.  U.  S.  268,  on  assignability  of  life  insurance 
policy. 

—  To  creditor. 

Cited  in  Stoelker  v.  Thornton,  88  Ala.  241,  6  LJI.A.  140,  6  So.  680,  holding 
assignment  of  benefit  certificate  to  creditor  against  public  policy;  Gordon  v. 
Ware  Nat  Bank,  67  L.R.A.  550,  65  C.  C.  A.  580,  132  Fed.  444;  Exchange  Bank 
v.  Loh,  104  Ga.  446,  44  L.RA.  372,  31  S.  E.  459,— holding  assured's  assignment 
of  policy  to  creditor  as  security,  valid;  Kessler  v.  Kuhns,  1  Ind.  App.  511,  27  N. 
E.  980,  holding  assignment  of  policy  by  holder  having  insurable  interest  to  one 
without  insurable  interest  but  to  whom  holder  is  indebted,  void. 
Insurable  Interest  In  life. 

Cited  in  Hinton  v.  Mutual  Reserve  Fund  Life  Asso.  135  N.  C.  314,  102  A. 
8.  R.  545,  65  L.R.A.  161,  47  S.  E.  474,  holding  that  holder  of  purchase  money 
mortgage  has  no  insurable  interest  in  life  of  mortgagor's  wife  who  did  not  join 
in  execution. 

Cited  in  notes  in  27  A.  R.  327,  on  insurable  interests;  7  L.R.A.  219,  on 
wagering  policies  of  insurance;  13  E.  R.  C.  397,  on  validity  of  policy  applied  for 
by  beneficiary  who  has  no  interest  and  who  pays  premiums. 

26  AM.  REP.  766,  SOHMUCKER  t.  SIBERT,  18  KAN.   104. 
Operation  of  atatute  of  limitations. 

Cited  in  Washington  v.  Soria,  73  Miss.  665,  55  A.  S.  R.  555,  19  So.  485,  hold- 
ing six-year  statute  applicable  to  action  on  promise  implied  from  vendee's  ac- 
ceptance of  deed;  Fowlkes  v.  Lea,  84  Miss.  509,  68  L.R.A.  925,  36  So.  1036,  2 
A.  &  E.  Ann.  Cas.  466,  holding  statute  of  limitations  applicable  to  written  prom- 
ises applies  to  recital  of  consideration  in  deed  which  is  not  paid;  Zoll  v.  Carna- 
han,  83  Mo.  35,  holding  that  vendor  of  land  by  removing  from  state  cannot  stop 
running  of  statute  in  favor  of  vendee. 

—  Against  debt  as  affecting  security. 

Cited  in  Stephens  v.  Shannon,  43  Ark.  464,  holding  right  to  enforce  vendor's 
lien  on  land  lost  by  running  of  statute  against  debt;  Medina  v.  Phelps,  39  Colo. 
92,  88  Pac.  848;  McGovney  v.  Gwillim,  16  Colo.  App.  284,  65  Pac.  346;  Browne 
V.  Browne,  17  Fla.  607,  35  A.  R.  96;  Hubbard  v.  Missouri  Valley  L.  Ins.  Co. 
25  Kan.  172;  Hutchinson  v.  Benedict,  49  Kan.  545,  31  Pac.  147;  Kulp  v.  Kulp, 
51  Kan.  341,  21  LJIJL  550,  32  Pac.  1118,— holding  foreclosure  barred  when  stat- 
ute has  run  against  note  secured  by  mortgage;  Ft.  Scott  v.  Schulenberg,  22  Kan. 
648,  holding  action  for  foreclosure  barred  when  statute  has  run  against  bond; 
Morford  v.  Wells,  68  Kan.  122,  74  Pac.  615,  holding  security  barred  when  debt 
barred;  Lyles  v.  Lyles,  71  S.  C.  301,  51  S.  E.  113;  Camden  v.  Alkire,  24  W.  Va. 
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074, — holding  right  to  enforce  lien  against  security  is  not  lost  by  statute  run- 
ning against  debt;  Kirk  v.  Andrew,  78  Kan.  612,  07  Pac.  797,  holding  that  ac- 
tion can  be  maintained  on  mortgage  so  long  as  it  be  maintained  of  note  for 
which  it  is  security. 

Cited  in  notes  in  95  A.  S.  R.  670,  on  bar  of  mortgage  as  affecting  debt;  31  A. 
R.  41,  on  effect  on  lien  of  running  of  statute  of  limitations  on  debt;  10  L.R.A. 
508,  on  when  statutory  bar  of  right  to  foreclose  mortgage  is  applied;  21  L.R.A. 
557,  on  effect  of  statutory  bar  of  principal  debt  on  right  to  foreclose  mortgage 
or  deed  of  trust  securing  same. 

Revival  of  debt  barred  by  statute. 

Cited  in  Ft.  Scott  v.  Hickman,  112  U.  S.  150,  28  L.  ed.  636,  5  Sup.  Ct.  Rep. 
56,  holding  that  indebtedness  of  city  is  not  acknowledged  so  as  to  take  debt  out 
of  statute  by  report  of  committee  of  city  council  as  to  debts  and  assets;  Kerndt 
V.  Porter  field,  56  Iowa,  412,  9  N.  W.  322,  holding  barred  mortgage  debts  revived 
by  acknowledgment  by  mortgagor  thereby  preserving  priority  over  subsequent 
liens;  McLane  v.  Allison,  60  Kan.  441,  56  Pac.  747,  holding  that  note  is  not 
taken  out  of  statute  by  payment  of  interest  by  one  not  liable  therefor;  Invest- 
ment Securities  Co.  v.  Bergthold,  60  Kan.  813,  58  Pac.  469,  holding  that  right  to 
interpose  statute  to  foreclosure  is  not  lost  by  stranger's  acknowledgment  of  debt; 
Manley  v.  Mayer,  68  Kan.  377,  75  Pac.  660,  1  A.  &  E.  Ann.  Cas.  825,  holding 
that  judgment  is  not  revived  by  acknowledgment  by  judgment  debtor's  represen- 
tatives after  parting  with  title;  Miller  v.  McDowell,  69  Kan.  463,  77  Pac.  101, 
holding  debt  revived  by  partial  payment  to  agent  of  creditor;  King  v.  Frank- 
fort, 2  Kan.  App.  630,  43  Pac.  983,  holding  express  acknowledgment  of  debt 
necessary  to  take  debt  out  of  statute;  Disney  v.  Healey,  73  Kan.  326,  85  Pac. 
287,  holding  grantee  assuming  mortgage  debt  liable  therefor  where  same  revived 
by  grantor's  acknowledgment  before  conveyance;  Cook  v.  Prindle,  97  Iowa,  464, 
59  A.  S.  R.  424,  66  N.  W.  781;  Blair  v.  Brown,  17  Wash.  570,  60  Pac.  483,  holding 
that  partial  pa3rment  by  mortgagor  does  not  revive  debt  as  against  his  grantee 
who  did  not  assume  debt;  Criss  v.  Criss,  28  W.  Va.  388,  holding  debt  revived  by 
payment  of  interest  after  statute  has  run;  West  Virginia  C.  &  P.  R.  Co.  v. 
Mclntire,  44  W.  Va.  210,  28  S.  E.  696;  Cottrell  v.  Shepherd,  86  Wis.  649,  39 
A.  S.  R.  919,  57  N.  W.  983, — ^holding  that  payments  by  grantee  of  mortgaged 
premises  assmning  mortgage  will  not  remove  bar  of  statute  as  against  mortga- 
gor; Engmann  v.  Immel,  59  Wis.  249,  18  N.  W.  182,  holding  contract  taken  out 
of  operation  of  statute  by  partial  pa3rment  thereon  after  statute  has  run. 

Cited  in  note  in  25  L.R.A.(N.S.)  808,  on  person  to  whom  acknowledgment  or 
new  promise  must  be  made  to  toll  statute  or  remove  bar  of  limitations;   28 
L.R.A.(N.S.)  171,  175,  on  effect  of  payment  or  acknowledgment  by  mortgagor  to 
toll  limitations  as  against  person  holding  through  him. 
—  As  reviving  security. 

Cited  in  DuBois  v.  First  Nat.  Bank,  43  Colo.  400,  96  Pac.  169;  Skinner  v. 
Moore,  64  Kan.  360,  91  A.  S.  R.  244,  67  Pac.  827;  Johnson  v.  Johnson,  81  Mo. 
331,— holding  security  revived  by  act  of  mortgagor  reviving  debt:  Ewbank  v. 
Ewbank,  64  S.  C.  434,  42  S.  E.  194,  holding  equitable  mortgage  revived  by  pay- 
ment of  note  barred  by  statute. 

Cited  in  note  in  55  L.RAl.  678,  on  extension  of  lien  of  mortgage  as  against 
subsequent  encumbrancers  or  grantees  by  renewal  of  secured  debt. 
Who  entitled  to  plead  statute  of  limitations. 

Cited  in  Perry  v.  Horack,  63  Kan.  88,  88  A.  S.  R.  225,  64  Pac.  990,  holding 
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that  heirs  taking  homestead  burdened  with  mortgage  are  not  allowed  to  plead 
statute  against  foreclosure;  Hopkins  v.  Clyde,  71  Ohio  St.  141,  104  A.  S.  R. 
737,  72  N.  E.  846,  1  A.  A  E.  Ann.  Cas.  1000,  holding  transferee  of  heirs  of  mort- 
gagor entitled  to  plead  statute  as  defense  to  foreclosure;  Graves  v.  Seifried,  31 
Utah,  203,  87  Pac.  674,  holding  that  one  acquiring  interest  in  mortgaged  prem- 
ises under  tax  deed  entitled  to  invoke  statute  as  against  mortgagee;  Hill  v. 
Hilliard,  103  N.  C.  34,  9  S.  E.  639,  sustaining  right  of  subsequent  mortgagee 
to  protection  of  statute  as  against  prior  mortgagee  although  mortgagor  refusefi 
to  plead;  Mulvane  v.  Sedgley,  63  Kan.  105,  55  L.R.A.  552,  64  Pac.  1038  (dis- 
senting opinion),  on  right  of  sureties  to  plead  statute  as  operative  against  ac- 
tion against  principal;  Colonial  &  U.  8.  Mortg.  Co.  v.  Northwest  Thresher  Co. 
14  N.  D.  147,  116  A.  8.  R.  642,  70  LJIA.  814,  103  N.  W.  915,  8  A.  &  E.  Ann. 
Cas.  1160  (dissenting  opinion),  on  right  of  grantee  taking  subject  to  mortgage 
to  plead  statute. 

Cited  in  note  in  104  A.  S.  R.  767,  on  right  of  purchasers  at  private  sale  to 
plead  statute  of  limitations. 

Rights  and  liabilities  of  grantee  of  mortgaged  premises. 

Cited  in  Holcomb  v.  Thompson,  50  Kan.  598,  32  Pac.  1091,  holding  that  per- 
sonal liability  for  mortgage  is  not  assumed  by  grantee  taking  subject  to  debt: 
Hopper  V.  Calhoun,  52  Kan.  703,  39  A.  S.  R.  363,  35  Pac.  816,  holding  that  per- 
sonal liability  for  mortgage  is  not  assumed  by  grantee  assuming  certain  debts 
except  mortgage;  Stough  v.  Badger  Lumber  Co.  70  Kan.  713,  79  Pac.  737,  hold- 
ing grantee  of  mortgaged  premises  entitled  to  depend  against  any  lien. 

Cited  in  notes  in  78  A.  D.  76,  on  enforcement  by  mortgagee  of  grantee's  ob- 
ligation; 78  A.  D.  82,  on  form  of  contract  by  grantee  to  pay  mortgage;  78  A. 
D.  84,  on  sufficiency  of  oral  promise  by  grantee  to  pay  mortgage;  78  A.  D.  85, 
on  effect  of  acceptance  by  grantee  of  deed  stipulating  for  his  paying  mortgages 
on  his  personal  liability  for  the  debt;  126  Am.  St.  R.  360,  362,  on  liability  of 
grantee  on  covenants  and  conditions  in  deed. 
»  Assuming  debt. 

Cited  in  Stuyvesant  v.  Western  Mortg.  &  Invest.  Co.  22  Colo.  28,  43  Pac.  144; 
Starbird  v.  Cranston,  24  Colo.  20,  48  Pac.  652, — holding  grantee  assuming  mort- 
gage primarily  liable  for  debt;  Kuhn  v.  National  Bank,  74  Kan.  456,  118  A.  S.  R. 
332,  87  Pac  551,  holding  that  purchaser  assuming  and  paying  mortgages  is  not 
entitled  to  be  subrogated  to  rights  of  mortgagees  so  as  to  cut  out  lien  of  judg- 
ments; Camahan  v.  Lloyd,  4  Kan.  App.  605,  46  Pac.  323,  holding  that  right  of 
action  against  grantee  assuming  mortgage  does  not  accrue  until  debt  due  ac- 
cording to  contract  between  original  parties;  Roberts  v.  Fitzallen,  120  Cal.  482, 
52  Pac.  818;  Fletcher  v.  Chamberlin,  61  N.  H.  438;  Windle  v.  Hughes,  40  Or. 
1,  65  Pac.  1058, — holding  deficiency  judgment  recoverable  against  grantee  as- 
suming mortgage  as  part  of  purchase  price;  Scott  v.  Morning,  23  Kan.  253,  on 
agreement  by  grantee  to  pay  previously  existing  mortgages  on  property. 
Effect  of  acceptance  of  contract. 

Cited  in  Parker  v.  Carter,  91  Ark.  162,  134  A,  8.  R.  60,  120  S.  W.  836;  McFar- 
lane  v.  Williams,  107  111.  33;  Midland  R.  Co.  v.  Fisher,  125  Ind.  19,  21  A.  S.  R 
189,  8  L.R.A.  604,  24  N.  E.  756,— holding  grantee  accepting  deed  bound  by  cove- 
nants therein;  Brownson  v.  Perry,  71  Kan.  578,  81  Pac.  197,  holding  party':* 
acceptance  of  contract  of  sale  equivalent  to  execution  thereof;  Barhyte  v.  New 
Hampshire  Real-Estate  Co.  66  Kan.  390,  71  Pac.  837,  holding  assignee  acccptin-r 
assignment  of  lease  bound  by  waiver  of  statutory  exemptions  in  lease;   Hen- 


Digitized  by 


Google 


S91  NOTES  ON  AMERICAN  REPORTS.  [765-774 

iricks  v.  Bitx^,  80  Kan.  1,  133  A.  S.  R.  186,  101  Pac.  622,  holding  acceptance 
of  deed  acceptance  of  contract  therein  to  assume  mortgage;  Sexauer  v.  Wilson, 
136  Iowa,  357,  14  LJLA.(N.S.)  185,  113  N.  W.  941,  15  A.  &  E.  Ann.  Cas.  54, 
holding  that  grantee  in  accepting  deed  becomes  bound  for  performance  of  cove- 
nants. 

Cited  in  note  in  1  ULA.  381,  on  effect  of  acceptance  of  deed. 
Part  perfonnance  taking  contract  out  of  statute  of  frauds. 

Cited  in  Harris  v.  Harper,  48  Kan.  418,  29  Pac  697,  holding  lease  carried  out 
by  both  parties  valid  although  signed  by  lessee  only;  Guthrie  v.  Anderson,  47 
Kan.  383,  28  Pac.  164,  holding  payment  of  small  part  of  purchase  price  of  land 
insufficient  to  take  case  out  of  statute  of  frauds. 

S6  AM.  R£P,  772,  RASURE  v.  HART,  18  KAN.  340. 
Property  exempt  from  execution. 

Cited  in  Donmyer  v.  Donmyer,  48  Kan.  444,  23  Pac.  627,  holding  wagon,  plows 
and  barrow  belonging  to  head  of  family  exempt  from  execution;  Naill  v.  Kan- 
sas Farmers'  F.  Ins.  Co.  47  Kan.  223,  27  Pac.  854,  holding  policy  in  mutual  in- 
surance company  exempt  from  execution;  Williams  v.  Vincent,  70  Kan.  595, 
109  A.  S.  R.  469,  68  L.RA.  634,  79  Pac.  121,  holding  that  bowling-alley  is  not 
exempt  from  seizure  as  "tool*'  of  keeper's  business. 

Cited  in  reference  note  in  5  A.  S.  R.  58,  on  articles  included  in  exemptions  of 
''household  furniture." 
Ck>n8trnctioii  of  ezemptton  laws. 

Cited  in  Rockwood  v.  St.  John,  10  Okla.  476,  62  Pac.  277;  Brady  v.  Banta,  46 
Kan.  131,  26  Pac.  441, — ^holding  that  exemption  laws  should  be  literally  con- 
strued. 

Cited  in  reference  note  in  32  A.  R.  30,  on  widow  keeping  boarding  house  as 
head  of  family  within  exemption  statute. 

S6  AM.  REP.  774,  POWELL  v.  POWELL,  18  KAN.  871. 
Validity  of  nuurrlage  with  insane  person. 

Cited  in  Floyd  County  v.  Wolfe,  138  Iowa,  749,  117  N.  W.  32,  holding  wife 
divorced  on  ground  of  insanity  has  no  homestead  interest  in  his  property;  Bell 
T.  Bennett,  73  Ga.  784;  Medlock  v.  Merritt,  102  Ga.  212,  29  S.  £.  185,— holding 
marriage  with  insane  person,  voidable. 

Cited  in  notes  in  79  A.  S.  R.  376,  377,  on  validity  of  marriage  of  insane  per- 
sons, idiots,  etc.;  40  L.R.A.  737,  on  invalidity  of  marriage  of  person  when 
insane. 

Validity  of  deed  by  Insane  person. 

Cited  in  Gribben  v.  Maxwell,  34  Kan.  8,  55  A.  R.  233,  7  Pac.  584,  holding  deed 
by  insane  person,  voidable;  New  England  Loan  &  T.  Co.  v.  Spitler,  54  Kan. 
560,  38  Pac.  799,  holding  deed  by  insane  person  confined  in  asylum,  void; 
Bethany  Hospital  Co.  v.  Philippi,  82  Kan.  64,  30  L.R.A.(N.S.)  194,  107  Pac. 
530,  holding  deed  executed  by  insane  person  to  one  with  knowledge  of  grantor's 
incapacity  and  without  substantial  consideration  is  void. 

Right  to  and  effect  of  annulment  of  marriage. 

Cited  in  Fuller  v.  Fuller,  33  Kan.  582,  7  Pac.  341,  holding  man  innocently 
marrying  woman  having  husband  living  entitled  to  have  subsequent  marriage 
annulled. 

Am.  Rep.  Vol.  XVI.— 57. 
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Cited  in  notes  in  65  A.  D.  355,  on  effect  of  decree  of  nullity  in  divorce  suit; 
96  A.  S.  R.  268,  on  necessity  and  propriety  of  mnnulment  of  void  marriage; 
0  L.RJ^.  505,  on  effect  of  decree  annulling  marriage;  25  L.R.A.  801,  on  juris- 
diction of  chancery  to  decree  nullity  or  dissolution  of  marriage;  40  L.R.A.  745, 
on  jurisdiction  and  procedure  in  action  for  annulment  of  marriage  contracted 
while  insane. 
Grounds  for  divorce. 

Cited  in  reference  note  in  61  A.  &  R.  667,  on  divorce  of  insane  person  at 
instance  of  guardian. 

Cited  in  notes  in  116  A.  8.  R.  242,  on  impoteney  as  ground  for  divorce:  116 
A.  S.  R.  242,  on  time  impoteney  must  exist  to  constitute  ground  for  divorce; 
34  L.R.A.  161,  on  insanity  as  ground  for  divorce;  34  IuR.A.  164,  on  cruelty 
while  insane  as  ground  for  divorce;  40  L.R.A.  744,  on  necessity  of  decree  for 
annulment  of   marriage  of  person   while  insane. 

26  AM.  REP.  77t,  SBATON  v.  SCOVILIi,  18  KAN.  4SS. 
ProTiaion  in  inetnunent  for  attorney's  fees. 

Cited  in  Merchants'  Nat  Bank  v.  Sevier,  14  Fed.  662,  Holding  provision  in 
note  to  pay  attorney's  fee  of  10  per  cent  on  amount  if  suit  brought,  void  as 
usury;  Broadbent  v.  Brumback,  2  Idaho,  366,  16  Pac  555,  holding  stipulation 
in  mortgage  for  attorney's  fees  in  case  of  foreclosure,  valid. 
» Effect  of,  on  negotiability. 

Cited  in  Farmers'  Nat.  Bank  v.  Sutton  Mfg.  Co.  17  L.R.A.  595,  3  0.  a  A.  1, 
6  U.  S.  App.  312,  52  Fed.  191,  holding  bill  of  exchange  containing  provision  for 
attorney's  fees,  negotiable;  Heard  v.  Dubuque  County  Bank,  8  Neb.  10,  30  A- 
R.  811;  Montgomery  v.  Crossthwait,  90  Ala.  553,  24  A.  S.  R.  832,  12  L.R.A. 
140,  8  So.  498, — ^holding  that  negotiability  of  note  is  not  affected  by  proviaion 
to  pay  all  costs  for  collection;  Cowing  v.  Cloud,  16  Colo.  App.  326,  65  Pac 
417,  holding  that  negotiability  of  note  is  not  destroyed  by  provision  for  at- 
torney's fees  if  note  is  not  paid  in  full  at  maturity;  Howenstein  v.  Barnes,  5 
Dill.  482,  Fed.  Cas.  No.  6,786;  DeHass  v.  Roberts,  59  Fed.  853;  Cudahy  Paek- 
mg  Co.  V.  State  Nat.  Bank,  67  C.  C.  A.  662,  134  Fed.  538;  Trader  v.  Chidester, 
41  Ark.  242,  48  A.  R.  38;  Lockwood  v.  Lindsey,  6  App.  D.  C.  396;  Stapleton  v. 
Louisville  Bkg.  Co.  95  Oa.  802,  23  S.  £.  81 ;  McNeer  v.  McNeer,  142  111.  588,  19 
L.R.A.  256,  32  N.  E.  681;  Wolff  v.  Dorsey,  38  111.  App.  305;  Shenandoah  Nat. 
Bank  v.  Marsh,  89  Iowa,  273,  48  A.  S.  R.  381.  56  N.  W.  458;  Killam  v.  Schoeps, 
26  Kan.  310,  40  A.  R.  313;  Gilmore  v.  Hirst,  56  Kan.  626,  44  Pac  603;  Benn 
V.  Kutzchan,  24  Or.  28,  32  Pac.  763;  De  Hass  v.  Roberts,  24  Pittsb.  L.  J.  N.  S. 
273;  Oppenheimer  v.  Farmers'  A  M.  Bank,  97  Tenn.  19,  56  A.  S.  R.  778,  33 
L.R.A.  767,  36  S.  W.  705, — holding  that  note  is  not  rendered  non-negotiable  by 
stipulation  for  attorney's  fees  for  collection;  Garretson  v.  Purdy,  3  Dak.  178, 
14  N.  W.  100,  holding  negotiability  of  note  destroyed  by  provision  for  reason- 
able attorney's  fees  for  collection;  Stockton  v.  Montgomery,  9  Kan.  App,  104, 
57  Pac.  1059;  Maryland  Fertilizing  &  Mfg.  Co.  v.  Newman,  60  Md.  584,  45  A. 
R.  700, — holding  note  containing  provision  to  pay  all  costs  and  charges  for 
collection,  nonnegotiable ;  Altman  v.  Rittershofer,  G8  Mich.  287,  13  A.  8.  R. 
341,  36  N.  W.  74,  holding  note  containing  words  '*and  attorney's  fees,"  non- 
nego^able;  Jones  v.  Radatz,  27  Minn.  240,  6  N.  W.  800;  First  Nat  Bank  v. 
Larsen,  60  Wis.  206,  50  A.  R.  865,  19  N.  W.  67,— holding  note  containing  pro- 
vision for  attorney's  fees  for  collection  in  case  of  nonpayment  at  maturity. 
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non-negotiabto;  Green  y.  Spires,  71  S.  C.  107,  60  S.  £.  564,  4  A.  &  E.  Ann.  Cas. 
261  (diBsenting  opinion),  on  provision  for  attorney's  fees  as  affecting  n^oti- 
ability  of  note. 

Cited  in  reference  notes  in  29  A.  R.  407,  on  effect  of  provision  in  note  for 
attorney's  fee;  9  A.  S.  R.  436,  on  non-negotiability  of  note  containing  stipu- 
lation for  attorney's  fees. 

Cited  in  notes  in  1  L.R.A.  647;  125  A.  S.  R.  209,— on  effect  of  provision  for 
attorney  fee  on  negotiability  of  instrument;    14   A.  D.  423,  on  certainty  of 
amount  as  prerequisite  of  negotiability. 
Bffect  of  stipulation  as  to  Interest  on  negotlabllltj. 

Cited  in  Parker  v.  Plymell,  23  Kan.  402;  Clark  v.  Skeen,  61  Kan.  626,  78 
A.  S.  R.  337,  49  L.RJL  190,  60  Pac.  327,— holding  that  negotiability  of  note 
is  not  affected  by  stipulation  for  higher  rate  of  interest  after  maturity. 
Service  of  notice  of  dishonor. 

ated  in  C.  C.  Thompson  &  W.  Co.  v.  Appleby,  6  Kan.  App.  680,  48  Pac.  933» 
holding  personal  notice  of  dishonor  necessary  where  indorser  resides  in  siune 
place  as  holder;  Bank  of  Lindsborg  v.  Ober,  31  Kan.  699,  3  Pac.  324,  holding 
notice  of  dishonor  by  notary  public,  insufficient. 

Cited  in  reference  note  in  1  A.  S.  R.  602,  on  sufficiency  of  notice  of  protest  by 
mail. 
Sufllciency  of  petition. 

Cited  in  Chase  v.  Atchison,  T.  &  S.  F.  R.  Co.  70  Kan.  546,  79  Pac.  163,  hold- 
ing court  bound  to  sustain  petition  on  demurrer  when  sufficient  facts  alleged  to 
ihow  cause  of  action. 

26   AM.   R£P.   784,  WICKBRSHAM  T.   OHIOAGO  ZINC  OO.   18   KAN. 

481. 
Imputing  knowledge  of  one  person  to  another. 

ated  in  Whittle  v.  Vanderbilt  Min.  &  Mill.  Co.  28  C.  C.  A.  276,  66  U.  S.  App. 
242,  83  Fed.  48,  holding  defect  in  instrument  creating  trust  due  to  negligence 
of  creator  imputable  to  beneficiary;  First  Nat.  Bank  v.  Northrup,  82  Kan.  638, 
136  A.  S.  R.  119,  109  Pac.  672,  holding  corporation  not  chargeable  with  knowl- 
edge of  its  officer  who  acts  for  bank  in  dealing  with  another  corporation  of 
which  he  is  also  an  officer;  Dight  v.  Chapman,  44  Or.  265,  65  L.RA.  793,  75 
Pac.  685,  holding  that  bank  cashier's  knowledge  of  insolvency  of  one  against 
whom  he,  as  receiver,  has  claim  binding  on  him  as  receiver. 
»  Of  agent  to  principal. 

Cited  in  School  Dist.  v.  De  Weese,  100  Fed.  705,  holding  that  bank  is  not 
chargeable  with  notice  of  misappropriation  of  money  by  cashier  while  acting 
as  agent  for  third  party;  Bank  of  Overton  v.  Thompson,  66  C.  C.  A.  554,  118 
Fed.  798,  holding  that  cashier's  knowledge  that  another  interested  in  fund 
converted  by  him  is  not  chargeable  to  bank;  Hatch  v.  Ferguson,  14  C.  C.  A.  41, 
29  U.  S.  App.  540,  66  Fed.  668;  Frenkel  v.  Hudson,  82  Ala.  158,  60  A.  R. 
736,  2  So.  758, — ^holding  that  knowledge  of  agent  of  outstanding  equities  is  not 
chargeable  to  company  to  whom  he  conveys;  State  Sav.  Bank  v.  Montgomery, 
126  Mich.  327,  85  N.  W.  879,  holding  that  knowledge  of  cashier's  fraud  in 
falsely  representing  notes  to  be  renewals  cannot  be  imputed  to  bank  on  theory 
that  cashier  acted  for  bank;  Lindsey  v.  Lambert  Bidg.  k  L.  Asso.  11  Pittsb. 
L.  J.  N.  8.  76,  37  Phila,  Leg.  Int.  426;  Johnston  v.  Shortridge,  93  Mo.  227,  6 
8.  W.  64, — ^holding  that  corporation  is  not  chargeable  with  knowledge  of  prior 
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unrecorded  deed  of  trust  acquired  by  officers  while  acting  for  themselres;  Mc- 
Donald y.  Randall,  139  CaL  246,  72  Pac.  097;  Merchants'  Nat.  Bank  ▼.  Lovitt, 
114  Mo.  519,  35  A.  S.  R.  770,  21  S.  W.  825,— holding  that  bank  is  not  charge- 
able with  knowledge  of  consideration  of  note  taken  by  officer  in  individual  ca- 
pacity; Koehler  t.  Dodge,  31  Neb.  328,  28  A.  S.  R.  518,  47  N.  W.  913,  hold- 
ing that  corporation  is  not  chargeaUe  with  knowledge  of  officer  in  matter  in 
which  he  acted  for  own  benefit;  Clark  t.  Marshall,  62  N.  H.  498,  holding  cor- 
poration bound  by  knowledge  of  agent  acquired  in  transaction  for  principal; 
Lindsey  v.  Lambert  Bldg.  ft  L.  Asso.  4  Fed.  48;  First  Nat.  Bank  v.  Skinner, 
10  Kan.  App.  517,  62  Pac  705;  Buffalo  County  Nat  Bank  v.  Sharpe,  40  Neb. 
123,  58  N.  W.  734;  Commercial  Bank  v.  Burgwyn,  110  N.  C.  267,  17  L.R.A. 
326,  14  S.  E.  623, — ^holding  that  bank  is  not  chargeable  with  knowledge  of 
officer  acquired  in  private  transactions;  .£tna  Indemnity  Co.  v.  Schroeder,  12 
N.  D.  110,  95  N.  W.  436,  holding  that  principal  is  not  bound  by  knowledge  ac- 
quired by  nominal  agent;  Shand  v.  Central  Nat.  Bank,  33  S.  C.  451,  10  LJLA. 
705,  12  S.  E.  165,  holding  that  knowledge  by  bank  solicit<»'  acquired  while  act- 
ing as  customer's  attorney  of  customer's  insolvency  cannot  be  imputed  to  bank; 
Khobelock  v.  Qermania  Sav.  Bank,  50  S.  E.  259,  27  S.  E.  962,  holding  that 
knowledge  of  agent  while  engaged  in  fraud  for  own  benefit  is  not  imputable  to 
principal;  Thomson-Houston  Electric  Co.  v.  Capital  Electric  Co.  56  Fed.  849; 
Burlington  Waterworks  Co.  v.  Burlington,  43  Kan.  725,  23  Pac.  1068;  Stanford 
y.  Co'-am,  26  Mont.  285,  67  Pac  1005;  Harrington  v.  McFarland,  1  Tex.  Civ. 
App.  289,  21  S.  W.  116, — holding  that  knowledge  of  agent  in  personal  matter 
adverse  to  principal  is  not  imputable  to  latter. 

Cited  in  reference  notes  in  29  A.  R.  262,  on  knowledge  of  director  as  notice 
to  bank;  10  L.R.A.  705,  on  notice  to  agent  as  notice  to  principaL 

Cited  in  notes  in  36  A.  D.  192,  on  knowledge  possessed  by  officer  dealing  with 
corporation ;  24  A.  8.  R.  233,  on  notice  to  agent  acting  adversely  to  principal  as 
notice  to  latter;  2  L.R.A.(N.S.)  994,  on  how  far  corporation  is  charged  with 
knowledge  of  managing  officers  engaged  in  illegal  act;  10  L1.R.A.  706,  on  excep- 
tion to  rule  as  to  imputation  of  agent's  knowledge  to  principaL 

What  Instmmentfl  are  entitled  to  record. 

Cited  in  Meskimen  v.  Day,  35  Kan.  46,  10  Pac.  14,  holding  that  deed  with- 
out notarial  seal  is  not  entitled  to  record. 
Record  of  unacknowledged  Instroment  as  notice. 

Cited  in  Fisher  v.  Cowles,  41  Kan.  418,  21  Pac  228,  holding  that  construc- 
tive notice  is  not  given  by  record  of  unacknowledged  assignment  of  mortgage; 
Wiscomb  v.  Cubberly,  51  Kan.  580,  33  Pac  320,  holding  that  record  of  unac- 
knowledged conveyance  imparts  no  notice. 

S6  AM.  KEF.  788,  ROACH  T.  KARR,  18  KAN.  52t. 
Bzecntlon  of  Instrament  without  reading. 

Cited  in  Shook  v.  Puritan  Mfg.  Co.  75  Kan.  301,  8  L.RA.(N.S.)  1043,  89 
Pac.  653,  holding  that  one  signing  note  induced  by  fraud  not  to  read  is  not 
protected  against  bona  fide  purchaser;  Keller  v.  Schmidt,  104  Wis.  596,  80 
N.  W.  935,  holding  that  one  unable  to  read  signing  note  for  lightening  rods 
without  asking  son  who  was  present  to  read  same  is  not  protected  against  bona 
fide  holder. 

Cited  in  notes  in  36  A.  R.  165,  on  liability  of  one  unable  to  read  on  promis- 
sory note  signed  because  of  fraudulent  representations  that  it  was  a  different 
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contract;  37  A.  S.  R.  459,  on  effect  of  negotiable  instrument  signed  without 
knowledge  that  it  was  such;  41  A.  R.  608,  on  liability  of  one  signing  instru- 
ment in  ignorance  of  its  contents;  11  A.  S.  R.  319,  on  rights  of  bona  fide  holder 
of  negotiable  instrument  mistakenly  executed  under  false  representations. 

•*A8  ground  for  setting  same  aside. 

Cited  in  Wagner  v.  National  L.  Ins.  Co.  33  C.  C.  A.  121,  61  U.  S.  App.  691, 
90  Fed.  395,  holding  that  ignorance  of  contents  of  release  of  liability  on  policy 
at  time  of  execution  is  no  ground  to  set  same  aside;  Buchanan  v.  Qibbs,  26  Kan. 
277|  holding  that  ignorance  of  contents  of  instrument  when  signing  is  no  ground 
for  setting  same  aside;  Atchis<m,  T.  &  S.  F.  R.  Co.  v.  Vanordstrand,  67  Kan. 
386,  73  Pac.  113,  holding  that  failure  to  read  release  of  damages  because  in 
hurry  is  no  ground  for  setting  same  aside;  Pacific  Guano  Co.  v.  Anglin,  82 
Ala.  492,  1  So.  852,  denying  right  to  cancellation  of  mortgage  signed  with- 
out reading. 
Validity  of  mortgage  executed  by  fraad. 

Cited  in  Warden  v.  Reser,  38  Kan.  86,  16  Pac.  60,  holding  mortgage  to 
which  signature  of  mortgagor's  wife  obtained  by  fraud,  void. 

Who  are  charged  with  notice. 

Cited  in  Burlington  k  M.  River  R.  Co.  v.  Rose,  11  Neb.  377,  8  N.  W.  438 
(dissenting  opinion),  on  passengers  as  bound  by  regulations  in  tickets. 

—  Principal  by  notice  to  agent. 

Cited  in  Topliff  v.  Shadwell,  68  Kan.  317,  74  Pac.  1120;  Pennoyer  v.  Willis, 
26  Or.  1,  46  A.  8.  R,  694,  36  Pac.  668, — ^holding  principal  not  bound  by  no- 
tice to  agent  on  subject  over  which  latter  has  no  authority;  Dsepain  v.  Pa- 
cific Mut.  L.  Ins.  Co.  81  Kan.  722,  106  Pac.  1027,  to  point  that  corporation  is 
chargeable  with  knowledge  of  its  agents. 

Cited  in  notes  in  24  A.  8.  R.  233,  on  effect  against  principal  of  notice  to 
agent  of  matter  not  material  to  transaction;  21  E.  R.  C.  842,  on  imputing 
agent's  knowledge  to  principal  so  that  principal  will  not  be  bona  fide  pur- 
ehas«r. 
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ON  THE 

AMEBIC  AN  EEPOETS. 

OASES   IN  27   AM.    REP. 


97  AM.  RICP.   1,  ROSS  t.  HURD,  71  X.  Y.  14. 
WaWer  of  protest  bj  Indorser  or  drawer  after  dishonor. 

Cited  in  Cady  ▼.  Bradshaw,  116  N.  Y.  188,  5  L.R.A.  557,  22  N.  E.  371,  hold- 
ing that  indorser  waives  demand  and  notice  of  nonpayment  by  asking  for  ex- 
tension of  time  and  promising  to  let  his  name  remain  on  note  if  extension 
given;  Scott  v.  Meeker,  20  Hun,  161,  holding  promise  to  pay  by  drawee  or 
indorser  of  bill  or  note  after  due  with  knowledge  of  its  nonprotest,  cure  of 
laches;  Rockwell  y.  Dye,  42  App.  Div.  520,  59  N.  Y.  Supp.  776,  holding  waiver 
by  drawer  only  available  where  he  acts  with  full  knowledge  of  payee's  laches 
and  of  subsequent  presentment  and  dishonor;  Werr  v.  Kohles,  64  App.  Div. 
117,  71  N.  Y.  Supp.  713,  holding  waiver  of  protest,  after  maturity  and  failure 
to  protest  same,  established  by  promise  to  pay,  or  part  performance,  or  acknowl- 
edgment of  liability  made  with  knowledge  of  failure  to  protest;  First  Nat.  Bank 
V.  Gridley,  112  App.  Div.  398,  98  N.  Y.  Supp.  445,  holding  that  waiver  of  demand 
and  notice  by  indorsee  will  not  be  implied  from  doubtful  or  equivocal  acts  or 
language;  Clark  v.  Tryon,  4  Misc.  63,  23  N.  Y.  Supp.  780,  holding  letter  of  in- 
dorser to  holder  of  note  acknowledging  liability  and  knowledge  of  failure  to 
protest  admissible  under  complaint  alleging  presentment,  demand,  nonpayment, 
protest  and  notice;  Murphy  v.  Levy,  23  Misc.  147,  50  N.  Y.  Supp.  682,  holding 
that  drawee's  subsequent  promise  to  pay  must  be  made  with  knowledge  of  dis- 
honor in  order  to  be  available;  Burgettstown  Nat.  Bank  v.  Kill,  213  Pa.  456, 
110  A.  S.  R.  554,  3  L.RA,(N.S.)  1079,  63  Atl.  186,  5  A.  A  E.  Ann.  Cas.  476, 
holding  that  indorser  may  waive  protest  after  date  of  maturity  of  note  with 
like  effect  as  if  done  prior  to  that  date;  Schierl  v.  Baumel,  75  Wis.  69,  43  N. 
W.  724,  holding  promise  to  pay  by  discharged  drawer  or  indorser  of  bill  or 
note  after  due,  with  knowledge  of  facts  constituting  such  discharge  waiver  of 
laches;  Weil  v.  Com  Exch.  Bank,  63  Misc.  300,  116  N.  Y.  Supp.  665,  holding 
that  indorser  by  giving  his  check  to  take  up  dishonored  check  waives  giving 
of  notice  of  dishonor. 
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Cited  in  notes  in  20  L.R.A.  308,  on  necessity  of  new  consideration  to  sui^rt 
waiver  of  failure  to  give  notice  of  dishonor;  20  L.RJL  316,  cm  necessity  of  con- 
sideration or  writing  to  waiver  of  failure  to  give  notice  of  dishonor. 

27  AM.  REP.  5,  CAMPBELJL  v.  SMITH,  71  N.  Y.  26. 
Rlffht  of  third  person  to  enforce  promise  or  tmst  made  for  his  bene- 
fit. 

Cited  in  Bennett  v.  Merchantville  Bldg.  A  L.  Asso.  44  N.  J.  Eq.  116,  13  AtL 
852,  to  point  that  third  party  nmy  affirm  and  enforce  trust  created  for  his  bene^ 
fit  and  without  his  knowledge;  Follansbee  v.  Johnson,  28  Minn.  311,  0  N.  W. 
882;  Dilcher  v.  Nellany,  62  Misc.  364,  102  N.  Y.  Supp.  264,— holding  promise 
to  pay  to  creditors,  debts  owing  to  them  b^  person  from  whom  consideration 
moves,  enforceable  by  creditor  ip  his  own  name;  Baker  v.  Eglin,  11  Or.  333,  ft 
Pac  280,  holding  that  one  who  agrees  to  pay  another's  debt  for  valuable  con- 
sideration may  be  forced  to  do  so  by  creditor. 

Cited  in  note  in  1  £.  R.  C.  706,  on  right  of  action  mi  contract  made  for  bene- 
fit of  third  person. 

Distinguished  in  Roe  v.  Barker,  82  N.  Y.  431,  holding  that  promise  may  re- 
sult in  benefit  to  third  party  is  not  enough,  to  give  him  absolute  right  of  action. 
—  Right  of  mortgagee  to  sue  grantee  who  has  assumed  mortgage. 

Cited  in  Willard  v.  Wood,  136  U.  S.  300,  34  L.  ed.  210,  10  Sup.  Ct  Rep.  831^ 
holding  that  mortgagee  can  enforce  agreement  by  grantee  to  assume  mortgage, 
by  bill  in  equity  only;  Beeson  v.  Qreen,  103  Iowa,  406,  72  N.  W.  555,  holding 
that  action  at  law  may  be  maintained  by  mortgagee  against  grantee  on  covenant 
assuming  mortgage;  Fletcher  v.  Chamberlin,  61  N.  H.  438,  to  point  that  as- 
sumption of  mortgage  by  grantee  binds  him  to  pay  it  and  constitutes  land  aa 
primary  fund  for  its  payment;  Douglass  v.  Wells,  18  Hun,  88,  57  How.  Pr. 
378,  holding  that  grantor  cannot  release  liability  created  by  assumption  of 
mortgage  by  grantee;  Pardee  v.  Treat,  18  Hun,  298,  holding  grantee  personally 
liable  to  holders  of  mortgage  on  covenant  to  pay  incumbrances;  Styles  v.  Price, 
64  How.  Pr.  227,  holding  that  acceptance  of  deed  with  clause  assuming  all  in- 
cumbrances of  record  on  premises,  renders  one  liable  for  any  deficiency  arising 
on  sale  of  mortgaged  premises;  Hand  v.  Kennedy,  83  N.  Y.  140,  holding  assump- 
tion of  mortgage  by  grantee  enforceable  by  mortgagee;  Smith  v.  Truslow,  84 
N.  Y.  660,  holding  that  mere  fact  that  purchaser  of  lands  took  subject  to 
mortgage  does  not  render  him  liable  to  indemnify  his  grantor  against  mort- 
gage. 

Cited  in  notes  in  26  A.  R.  665;  44  A.  R.  233, — on  right  of  action  by  mort- 
gagee against  vendee  agreeing  with   mortgagor  to  assume  the  mortgage;   25 
L.R.A.  275,  on  right  of  mortgagee,  creditor,  or  lienor  to  sue  one  purchasing  sub- 
jeet  to  mortgage,  debt,  or  lien. 
Validity  of  conTejance  In  blank. 

Cited  hi  Mahoney  v.  SaUbury,  83  Neb.  488,  131  Am.  St.  Rep.  647,  120  N. 
W.  144,  holding  that  deed  with  grantee's  name  left  blank  conveys  title  to  grantee 
whose  name  is  filled  in. 

Cited  in  reference  notes  in  54  A.  R.  442,  on  validity  of  assignment  of  mort- 
gage to  agent  with  authority  to  fill  and  deliver;  8  A.  S.  R.  250,  on  estoppel  of 
grantee  to  deny  validity  of  deed  signed  in  blank  and  filled  in  and  delivered  by 
agent 
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27  AH.  REP.  7,  SPALDING  t.  ROSA,  71  N.  Y.  40. 
What  ezcnses  nonperformance  of  contracts  generally. 

Cited  in  Pinkham  ▼.  Libbey,  93  Me.  676,  49  L.R.A.  693,  46  Atl.  823,  holding 
that  death  of  stallion  excuses  nonperformance  of  return  privilege  for  season; 
Rosenbaum  v.  United  States  Credit  System  Co.  60  N.  J.  L.  294,  37  Atl.  695, 
holding  decree  declaring  insolvency  and  forfeiture  of  charter  of  company  excuse 
for  nonperformance  of  contract  between  itself  and  agent;  Wheeler  v.  Connec- 
ticut Mut.  L.  Ins.  Co.  82  N.  Y.  643,  37  A.  R.  694,  holding  impossibility  of  per- 
formance by  any  means  necessary  to  excuse  nonperformance  of  express  condi- 
tion in  contract;  Williams  v.  Hays,  143  N.  Y.  442,  42  A.  S.  R.  743,  26  LJIA. 
163,  38  N.  E.  449,  holding  subsequent  insanity  no  defense  for  breach  of  contract 
where  one  is  sane  when  he  enters  into  contract;  Dolan  v.  Rodgers,  149  N.  Y. 
489,  44  N.  E.  167,  holding  subcontract  subject  to  implied  condition  of  stoppage 
of  work  by  reason  of  nonconsent  of  grantor  of  primary  contract;  Hester  v.  Mul- 
len, 169  N.  Y.  28,  44  L.R.A.  703,  holding  omission  to  surrender  premises  ex- 
cused by  impossibility  of  removal  on  account  of  sickness;  Griffith  v.  Black- 
water  Boom  &  Lumber  Co.  65  W.  Va.  604,  69  L.R.A.  124,  48  S.  £.  442,  to  point 
that  parties  to  entire  contract  of  such  nature  that  they  must  have  contemplated 
possibility  of  its  termination  are  relieved  from  unexecuted  obligations  upon  hap- 
p^iing  of  event. 

Cited  in  reference  notes  in  76  A.  D.  393,  on  recovery  on  quantum  meruit  in 
case  of  prevention  of  complete  performance  of  contract;  31  A.  R.  101,  on  right 
to  recover  for  part  performance  of  entire  contract. 

Cited  in  notes  in  38  A.  R.  209,  on  right  to  recover  compensation  for  part  per- 
formance, though  full  performance  is  rendered  impossible  by  act  of  God;  14 
L.RA..  217,  on  sickness  or  death  as  excusing  breach  of  contract;  40  L.  ed.  U. 
S.  616,  on  what  will  excuse  nonperformance  of  contract;  1  E.  R.  C.  360,  on 
vis  major  or  inevitable  accident  as  excusing  performance  of  contract. 
What  excuses  nonperformance  of  contracts  for  personal  services. 

Cited  in  Preston  v.  Smith,  67  111.  App.  613,  holding  contracts  for  personal 
services  terminated  by  death  of  party  or  his  incapacity  from  illness;  Hall  v. 
School  Dist.  No.  10,  24  Mo.  App.  213,  holding  that  burning  of  school  house 
stopped  employer's  liability  for  wages;  Cornell  v.  Cornell,  96  N.  Y.  108,  to  point 
that  contract  for  personal  services  is  canceled  if  at  time  named  person  is  unable 
to  perform;  Nixon  v.  Zuricadlay,  144  N.  Y.  300,  39  N.  E.  340,  holding  that  con- 
tract must  suggest  that  personal  confidence  or  trust  was  imposed  in  individual 
in  order  to  make  it  personal  one  which  cannot  be  deputed  to  another;  Parker 
V.  Macomber,  17  R.  I.  674,  16  L.R.A.  868,  24  Atl.  464,  holding  act  of  God  ex- 
cuse for  termination  of  entire  contract  for  personal  service;  Levy  v.  Caledonian 
Ins.  Co.  166  Cal.  627,  106  Pac.  698,  holding  that  performance  of  contract  of 
employment  of  insurance  broker  is  not  excused  by  partial  destruction  of  in- 
surable property. 

Cited  in  reference  notes  in  84  A.  D.  193,  on  when  nonperformance  of  contract 
for  personal  services  is  excused;  80  A.  S.  R.  827,  on  implied  condition  in  con- 
tract to  perform  personal  services. 

Distinguished  in  Re  Ballow,  62  Misc.  513.  116  N.  Y.  Supp.  1118,  to  point 
that  contract  for  personal  services  can  only  be  performed  by  party  to  contract. 
^  Illness  as  excuse  for  nonperformtfTToe. 

Cited  in  McClellan  v.  Harris,  7  S.  D.  447,  64  X.  W.  522,  holding  that  unavoida- 
ble illness  excuses  nonperformance  of  labor  contract  for  specified  term;  Johnson 
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V.  Walker,  155  Mass.  253,  31  A.  S.  R.  550,  29  N.  E.  522,  holding  illBeas  ex- 
euse  for  nonperformanoe  of  contract  between  employer  and  foreman  in  shoe 
shop;  Casten  v.  Decker,  3  N.  Y.  S.  R.  429,  holding  sickness  of  wife  excuse  for 
nonperformance  of  entire  and  indivisible  contract  by  husband  and  wife  to  work 
for  another  by  month;  Dartmouth  Ferry  Conunission  v.  Marks,  34  Can.  8.  C. 
366,  holding  that  illness  of  employee  permanently  incapacitating  him  from  per- 
forming his  sendee  terminates  contract. 

Cited  in  reference  note  in  31  A.  S.  R.  552,  on  discharge  of  semmt  for  sid^- 
ness  before  expiration  of  term. 

Distinguished  in  Hart  v.  Myers,  59  Hun,  420,  13  N.  Y.  Supp.  388  (affirming  25 
Abb.  N.  C.  478,  12  N.  Y.  Supp.  140),  holding  illness  of  partner  in  bn^erage  firm 
no  excuse  for  nonperformance;  Fisher  y.  Monroe,  16  Daly,  461,  12  N.  Y.  Supp. 
273  (reversing  32  N.  Y.  8.  R.  236,  11  N.  Y.  Supp.  207),  holding  mere  physical  ex- 
haustion insufficient  excuse  for  actress's  nonappearancee  at  rehearsaL 
—  Termination  by  death  of  party. 

ated  in  Dodge  v.  Schell,  20  BUtchf.  517,  12  Fed.  515,  10  Abb.  N.  C.  465, 
holding  that  death  excuses  nonperformance  of  contract  to  prosecute  claim  for 
share  of  recovery;  MendenhaU  v.  Davis,  52  Wash.  169,  21  L.RJL(N.S.)  914, 
100  Pac.  336,  17  A.  &  E.  Ann.  C^.  179;  Marvel  v.  PhiUips,  162  Mass.  399,  44 
A.  S.  R.  370,  26  L.RJL  416,  38  N.  E.  1117,— holding  that  death  discharges 
obligation  to  render  personal  services;  Lacy  v.  Qetman,  119  N.  Y.  109,  16  A. 
S.  R.  806,  6  L.RJL  728,  23  N.  E.  452  (reversing  35  Hun,  46),  holding  contract 
between  master  and  servant  for  rendition  of  personal  services  dissolved  by  death 
of  master. 

17  AM.  REP.    10,  WARD  ▼.  ATIiANTIC  A  P.  TEUSDQ.  <H>.    71  N.  Y. 

81. 
Duty  and  liability  of  telegraph  and  telephone  companies. 

Cited  in  Southwestern  Teleg.  k  Teleph.  Co.  v.  Beatty,  63  Ark.  65,  37  S.  W. 
570,  holding  telephone  company's  liability  for  damages  dependent  only  on  con- 
dition that  it  fails  to  discharge  due  care  and  skill  in  operation  and  mainte- 
nance of  its  lines;  Cumberland  Teleph.  A  Teleg.  Co.  v.  Coats,  100  111.  App.  519, 
holding  duty  of  telephone  company,  where  line  rightfully  located,  relates  to 
prudent  and  careful  maintenance  of  its  lines;  Crawford  v.  Standard  Teleph. 
Co.  139  Iowa,  831,  115  N.  W.  878;  Hand  v.  Central  Pennsylvania  Teleph.  & 
Teleg.  Co.  1  Lack.  Legal  News,  351, — holding  ordinary  care  all  that  can  be 
asked  of  telephone  company  in  maintenance  and  operation  of  its  lines. 

Cited  in  reference  note  in  14  A.  S.  R.  430,  on  duty  of  telegraph  companies  to 
use  reasonable  care  only  in  placing  lines  in  city  streets. 
«For  Injury  by  breaking  of  pole  or  wire. 

Cited  in  Leeds  v.  New  York  Teleph.  Co.  64  App.  Div.  484,  72  N.  Y.  Supp.  250, 
holding  telephone  company  liable  for  any  negligent  condition  of  wire  it  per- 
mitted to  exist  by  passive  acquiescence;  Allen  v.  Atlantic  A  P.  Teleg.  Co.  21 
Hun,  22,  holding  tel^^raph  company  not  liable  for  injuries  to  traveler  on  high- 
way by  fall  of  pole,  caused  by  collision  with  runaway  team,  when  pole  located 
at  proper  place;  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  502,  43  L.R.A.  505, 
47  S.  W.  907  (dissenting  opinion),  on  presumption  of  negligence,  in  case  of 
injury  from  electric  light  wire. 

Cited  in  reference  note  in  53  A.  R.  56,  on  liabilily  d  telegraph  oompany  for 
-injury  through  breaking  of  pole. 
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Iilabllltj  for  Injury  cftiMed  by  falling  of  decayed  trees. 

Cited  in  Qibson  ▼.  Denton,  4  App.  Div.  198,  38  N.  Y.  Supp.  654,  holding  one 
liable  for  damages  resulting  from  maintaining  decayed  tree,  which  falls  upon 
neighbor's  lot;  Gubasko  v.  New  York,  12  Daly,  183,  holding  question  whether 
allowing  decaying  tree  to  stand  near  street  so  that  it  fell  and  injured  pedestrian 
when  struck  by  sliding  truck  loaded  with  timber  constituted  negligence,  one 
for  jury. 

IHity  of  landowner  to  provide  against  extraordinary  freshets  or  storms. 

Cited  in  Higgins  v.  New  York,  L.  £.  &  W.  R.  Co.  78  Hun,  567,  29  N.  Y.  Supp. 
503,  holding  railroad  company's  duty  in  constructing  bridge  to  provide  open- 
ing of  sufficient  capacity  to  meet  such  extraordinary  freshets  as  may  occur; 
Wright  V.  Boiler,  20  N.  Y.  S.  R.  84,  3  N.  Y.  Supp.  742,  holding  owners  of  lum- 
ber yard  near  street  bound  to  use  reasonable  care  against  wind  blowing  off  top 
boards  of  pile  and  injuring  travellers  on  street. 
What  constitutes  negligence  per  se. 

C*ited  in  Van  Norden  v.  Robinson,  45  Hun,  567,  holding  that  navigation  of 
stecunboat  with  uninspected  boiler  in  violation  of  statute  dispenses  with  neces- 
sity of  proving  negligence. 

17  AM.  KBP.   IS,  WHITE  ▼.  MHiliER,   71  N.  T.   118,  Reaffirmed  on 

later  appeal  in  78  N.  T.  S9S. 
Implied  warranty  of  fitness  of  property  bought  for  special  purpose. 

Cited  in  De  Loach  Mill.  Mfg.  Co.  v.  Tutweiler  Coal,  Coke  &  Iron  Co.  2  Ga. 
App.  493,  58  S.  £.  790,  holding  no  implied  warranty  that  brands  of  iron  sold 
shall  be  reasonably  suited  for  any  particular  purpose;  Diebold  Safe  &  Lock 
C6.  V.  Huston,  55  Ksn.  104,  28  L.R.A.  53,  39  Pac.  1035,  holding  that  words 
''fireproof  safe"  do  not  imply  warranty  of  quality  of  safe  or  that  it  will  pro- 
tect its  contents  from  fire  under  all  conditions;  Morse  v.  Moore,  83  Me.  473, 
23  A.  S.  R.  783,  13  L.R.A.  224,  22  Atl.  364,  holding  that  acceptance  of  mer- 
chandise under  executory  contract  of  sale  warranting  it  to  be  of  certain  quality 
does  not  necessarily  terminate  obligation  of  vendor;  Wait  v.  Borne,  1  Silv. 
Sup.  Ct.  129,  5  N.  Y.  Supp.  168,  holding  that  traveling  agent  of  maker  of  new 
process,  with  power  to  sell  by  sample,  may  warrant  quality  of  article;  Bach  v. 
Jj&vj,  18  Jones  A  S.  519,  holding  implied  warranty  by  sale  of  tobacco  known 
to  trade  as  "Connecticut  seconds^  that  article  delivered  should  be  that  kind 
of  tobacco;  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.  260,  16  A.  S.  R.  753, 
23  N.  E.  372,  holding  positive  affirmation  as  to  quality,  understood  and  relied 
upon  by  vendee,  sufficient  to  constitute  warranty;  Wait  v.  Borne,  123  N.  Y. 
592,  25  N.  E.  1053,  to  point  that  one  who  sells  article  for  particular  purpose 
warrants  it  fit  for  that  purpose. 

Cited  in  reference  note  in  11  A.  D.  269,  on  affirmation  of  quality  as  war- 
ranty. 

Cited  in  notes  in  16  A.  S.  R.  769;  11  L.RA..  681, — on  implied  warranty  on 
sale  of  goods;  102  A.  S.  R.  623,  on  implied  warranty  of  quality  on  sale  of 
seeds  and  plants;  23  E.  R.  C.  462,  on  implied  warranty  of  quality  on  sale  of 
chattel. 

Distinguished  in  Healy  v.  Brandon,  66  Hun,  515,  21  N.  Y.  Supp.  390,  holding 
no  implied  warranty  by  vendor  of  Panama  hides  that  they  can  be  tanned;  Wae- 
ber  V.  Talbot,  167  N.  Y.  48,  82  A.  S.  R.  712,  60  N.  E.  288,  holding  that  im- 
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plied  warranty  that  camied  peas  are  merdkantable  does  not  sunriTe  aooeptsaoey 
where  there  is  mode  of  inspection  well  kntrwn  to  trade. 

—  8alea  by  mannfacturer. 

Cited  in  Cleveland  Linseed  Oil  Co.  v.  A.  F.  Buchanan  A  Sons,  57  0.  C.  A. 
498,  120  Fed.  006,  holding  implied  warranty  of  fitness  by  sale  of  linseed  oil 
by  manufacturer  for  special  purpose;  Reynolds  v.  Mayor,  L.  ft  Co.  39  App. 
Div.  218,  56  N.  Y.  Supp.  106,  holding  implied  warranty  of  fitness  limited  to 
manufacturing  vendors;  William  Anson  Wood  Mower  k  Reaper  Co.  ▼.  Thayer, 

60  Hun,  616,  3  N.  Y.  Supp.  466,  holding  implied  warranty  by  manufacturing 
vendor  that  machines  are  reasonably  fit  for  purposes  intended. 

Cited  in  reference  note  in  78  A.  D.  176,  on  implied  warranty  of  manufacturer 
of  goods. 

—  Sale  by  deacripUon. 

Cited  in  Elliott  v.  Howison,  146  Ala.  668,  40  So.  1018,  holding  buyer  not 
compelled  to  take  piles,  sold  by  description,  b^ore  they  were  shown  to  con- 
form to  description;  Northwestern  C<N'dage  Co.  v.  Rice,  6  N.  D.  432,  67  A.  S.  R. 
663,  67  N.  W.  298;  Gould  v.  Stein,  149  Masa  670,  14  A.  S.  R.  466,  6  L.R.A.  213, 
22  N.  E.  47, — holding  that  sale  of  goods  by  particular  description  imports  war- 
ranty that  goods  are  of  that  description;  Edgar  v.  Breck  &  Sons  Corp.  172 
Mass.  681,  62  N.  E.  1083,  holding  that  words  of  description  operate  as  war- 
ranty after  acceptance  of  goods  where  contract  executory  and  correspondence 
between  article  and  description  cannot  be  ascertained  until  after  description; 
Bull  V.  Bath  Iron  Works,  76  App.  Div.  380,  78  N.  Y.  Supp.  181,  holding  con- 
tract to  build  vessel  of  certain  speed  not  merely  descriptive  of  vessel  but  isol- 
lateral  warranty  surviving  acceptance;  Egbert  v.  Hanford  Produce 'Co.  92  App. 
Div.  262,  86  N.  Y.  Supp.  1118,  holding  that  representations  of  vendor  of  eggs 
to  vendee,  who  is  unable  to  inspect  same,  constitute  warranty;  Abel  v.  Mur- 
phy, 43  Misc.  648,  88  N.  Y.  Supp.  266,  holding  that  bargain  and  sale  of  "grape 
fruit"  imported  warranty  that  article  sold  was  of  that  description;  McClure 
V.  Central  Trust  Co.  166  N.  Y.  108,  63  L.R.A.  163,  68  N.  E.  777,  holding  im- 
plied warranty  by  trust  company  to  deliver  marketable  stock  free  from  lien 
to  purchaser  under  arrangement  for  marketing  stock  of  English  corporation; 
Coyle  V.  Baum^  3  Okla.  696,  41  Fac  389;  Morse  v.  Union  Stodc  Yard  Co.  21 
Or.  289,  14  L.RA.  167,  28  Pac  2, — holding  implied  warranty  that  goods  sold 
by  description,  without  inspection,  shall  be  fit  for  purpose  bought,  if  purpose 
known  to  vendor;  Springfield  Shingle  Co.  v.  Edgecomb  Mill  Co.  62  Wash.  620, 

—  L.RA.(N.S.)  — ,  101  Pac.  233,  holding  that  sale  of  ''SUr  A  Star^  shingles 
implies  that  the  article  sold  is  of  that  description. 

Cited  in  reference  note  in  67  A.  S.  R.  668,  on  implied  warranty  on  sale  by 
description. 

Cited  in  note  in  14  LwR.A.  493,  on  implied  warranties  of  quality  in  executed 
sales  by  description. 

—  liatent  defects. 

Cited  in  Wisconsin  Red  Pressed  Brick  Co.  v.  Hood,  67  Minn.  329,  64  A.  S.  R. 
418,  69  N.  W.  1091;  Wisconsin  Red  Pressed  Brick  Co.  v.  Hood,  60  Minn.  401, 

61  A.  S.  R.  639,  62  N.  W.  660,— holding  implied  warranty  by  manufacturer  of 
bricks  sold  by  description  in  market  that  they  are  free  from  latent  defects; 
Carleton  v.  Lombard,  A.  ft  Co.  149  N.  Y.  137,  48  N.  E.  422,  holding  that  ac- 
ceptance of  inspected  petroleum  does  not  :  ^lieve  manufacturer  from  liability  for 
latent  defects  which  render  oil  unmerchantable;  McQuaid  v.  Ross,  86  Wis.  492, 
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39  A.  S.  R.  864,  22  L.RJL  187,  55  N.  W.  705,  holding  no  implied  warranty  of 
competency  or  fitness  for  breeding  purposes  made  by  sale  of  bull  by  stock- 
breeders. 

Cited  in  note  in  22  L.R.A.  193,  on  implied  warranty  of  articles  sold  against 
latent  defects. 
Implied  warranty  on  sale  of  seeds. 

Cited  in  Shaw  y.  Smith,  45  Kan.  334,  11  L.R.A.  681,  25  Pac.  886,  holding 
implied  warranty  by  vendor  of  flaxseed  that  seed  is  sufficient  to  sow  and  raise 
crop;  Bell  v.  Mills,  78  App.  Div.  46,  80  N.  Y.  Supp.  34,  holding  implied  war- 
ranty that  seed  oats  were  free  from  mustard  seed;  Landreth  v.  Wycko£f,  67 
App.  Div.  145,  73  N.  Y.  Supp.  388,  holding  implied  warranty  upon  sale  of  seeds 
by  grower  that  they  are  free  from  defects  arising  from  improper  and  negligent 
cultivation;  Prentice  v.  Fargo,  53  App.  Div.  608,  65  N.  Y.  Supp.  1114,  hold- 
ing implied  warranty  by  vendor  of  seed  wheat  that  it  is  suitable  for  sowing; 
Depew  V.  Peck  Hardware  Co.  121  App.  Div.  28,  105  N.  Y.  Supp.  390,  holding 
implied  warranty  by  vendor  of  alfalfa  seed,  surviving  acceptance,  that  it  is  of 
kind  ordered;  Gubner  v.  Vick,  6  N.  Y.  S.  R.  4,  holding  that  law  assumes  con- 
tract from  order  of  particular  kind  of  seed  through  catalogue  that  it  will  pro- 
duce vegetable  named;  Hoffman  v.  Dixon,  105  Wis.  315,  76  A.  S.  R.  914,  81 
N.  W.  491,  holding  implied  warranty  by  vendor  of  rape  seed  that  it  is  of  char- 
acter sold. 

Distinguished  in  Coates  v.  Harvc^y,   10  N.  Y.  S.   R.  276,  holding  question 
whether  there  was  express  warranty  of  seed  as  to  kind  and  quality  or  expres- 
sion of  opinion  merely  question  for  jury. 
Measure  of  damages  in  action  for  breach  of  warranty. 

Cited  in  Bagley  v.  Cleveland  Rolling  Mill  Co.  22  Blatchf.  342,  21  Fed.  159, 
holding  measure  of  damages  in  breach  of  warranty  cases  whole  extent  of  actual 
loss;  Re  Stem,  54  C.  C.  A.  60,  116  Fed.  604,  holding  damages  recoverable  for 
breach  of  executory  contract  limited  to  provable  claims;  Western  U.  Teleg. 
Co.  V.  Hall,  124  U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct.  Rep.  577,  holding  measure 
of  damages  in  action  against  telegraph  company  for  delay  in  transmission  of 
message,  to  purchase  property,  only  such  damages  as  naturally  flow  from  breach 
of  its  performance;  Herring  v.  Skaggs,  62  Ala.  180,  34  A.  R.  4,  holding  measure 
of  damages  for  breach  of  warranty  by  vendor  of  safe  claimed  to  be  ''burglar 
proof  difference  between  value  of  safe  as  it  was  and  value  as  represented; 
Bruce  v.  Fiss,  D.  &  C.  Horse  Co.  47  App.  Div.  273,  62  N.  Y.  Supp.  96,  holding 
damage  done  by  vicious  horse,  before  knowledge  of  viciousness  discovered,  re- 
coverable in  action  for  breach  of  warranty;  Wood  v.  E.  &  H.  T.  Anthony  k  Co. 
79  App.  Div.  Ill,  79  N.  Y.  Supp.  829,  holding  personal  injury  caused  by  ex- 
plosion of  article  warranted  to  be  safe  element  of  damage  in  action  for  bresch 
of  warranty;  Birdsinger  v.  McCormick  Harvesting  Mach.  Co.  92  App.  Div. 
35,  86  N.  Y.  Supp.  781,  holding  that  only  in  case  of  special  warranty  can  conse- 
quential damages  be  recovered;  Wakeman  v.  Wheeler  &  W.  Mfg.  Co.  101  N.  Y. 
205,  54  A.  R.  676,  4  N.  E.  264,  holding  prospective  damages  recoverable  in 
action  for  breach  of  contract  so  far  as  they  can  be  properly  proved,  although 
amount  uncertain ;  Beeman  v.  Banta,  118  N.  Y.  638,  16  A.  S.  R.  779,  23  N.  E. 
887,  holding  measure  of  damages  for  breach  of  warranty  of  refrigerator  sold 
to  chicken  dealer  net  value  of  chickens  lost  and  difference  between  value  of 
refrigerator  as  constructed  and  value  if  made  as  per  contract;  Reisert  ▼.  New 
York,  174  N.  Y.  196,  66  N.  E.  731,  to  point  that  one  party  shall  recover  all 


Digitized  by 


Google 


27  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  910 

damages  occasioned  by  breach  of  contract  by  other  party;  Kent  y.  Halliday 
Bros.  23  R.  I.  182,  49  AtL  700,  holding  loss  of  potato  crop  element  of  damages 
in  action  for  breach  of  warranty  in  sale  of  Paris  green;  Jones  y.  George,  61 
Tex.  345,  48  A.  R.  280,  on  measure  of  damages  in  action  for  breach  of  war- 
ranty in  sale  of  Paris  green  value  of  crop  as  it  stood  before  being  destroyed  by 
worms,  cost  of  compound,  its  preparation  and  application,  with  interest  on 
money  expended;  Sanford  v.  Brown  Shoe  Co.  134  App.  DiY.  652,  119  N.  Y.  Supp. 
333,  holding  that  buyer  is  not  limited  to  purchase  price  of  trees  on  breach  of 
contract  of  sale;  Vaughan's  Seed  Store  y.  Stringfellow,  56  Fla.  708,  48  So. 
430,  holding  that  measure  of  damages  for  breach  of  warranty  <m  sale  of  seed 
is  difference  between  market  value  of  crop  raised  and  crop  from  seed  ordered. 

Cited  in  reference  notes  in  42  A.  S.  R.  120,  on  damages  for  breach  of  war- 
ranty of  seeds;  93  A.  S.  R.  478,  on  measure  of  liability  for  breach  of  warrantj 
as  to  quality  of  seed  sowed. 

Cited  in  notes  in  40  A.  D.  306,  on  right  of  vendee  to  consequential  damages 
when  warranty  is  breached;  42  A.  D.  49,  on  damages  for  breach  of  executory 
contract,  loss  of  profits,  etc;  18  L.R.A.  386,  on  measure  of  damages  for  breach 
of  implied  warranty;  1  L.RJk.  842;  6  E.  R.  C.  625,— on  measure  of  damages  re- 
coverable on  breach  of  a  contract. 

Distinguished  in  Heilman  y.  Pruyn,  122  Mich.  301,  80  A.  8.  R.  570,  81  N.  W. 
97,  holding  measure  of  damages,  in  action  for  breach  of  warranty  in  sale  of 
fruit  trees,  value  that  would  have  been  added  to  land  if  they  had  been  of  varie- 
ties contracted  for. 
^Ix>S8  of  profits. 

Cited  in  Terre  Haute  v.  Hudnut»  112  Ind.  542,  13  N.  E.  686,  holding  profits 
element  of  damages  in  action  for  damages  for  interruption  of  one's  business; 
Snow  Y.  Pulitser,  66  Hun,  329,  21  N.  Y.  Supp.  296,  holding  loss  of  profits  on 
business  previously  carried  on  by  wrongfully  evicted  tenants  recoverable  in 
damage  action;  Nemrow  v.  Assembly  Catering  k  Supply  Co.  121  App.  Div.  481, 
106  N.  Y.  Supp.  109,  holding  measure  of  damages  for  breach  of  contract  gains 
prevented  and  losses  sustained,  when  they  can  be  made  reasonably  certain  by 
evidence  and  were  in  contemplation  of  parties;  Dickinson  v.  Hart,  50  N.  Y. 
S.  R.  504,  21  N.  Y.  Supp.  307,  holding  loss  of  profits  proper  measure  of  dam- 
ages in  action  for  breach  of  contract;  Swain  v.  Schieflelin,  134  N.  Y.  471,  18 
L.R.A.  385,  31  N.  E.  1025,  holding  profits  lost  and  expenses  incurred  recovc^bk 
for  breach  of  warranty  upon  sale  of  soods  by  manufacturer  to  be  used  for  par- 
ticular purpose;  Snow  v.  Pulitzer,  66  Hun,  329,  21  N.  Y.  Supp.  296,  holding 
loss  of  profits  on  business  carried  on  by  tenant  recoverable  in  action  for  evic- 
tion. 

Cited  in  notes  in  69  A.  D.  725;  63  A.  R.  488, — on  loss  of  profits  as  damages; 
42  A.  R.  465,  on  prospective  profits  as  damages;  3  L.R.A.  588;  53  L.R.A.  35, — 
on  loss  of  profits  as  element  of  damages  for  breach  of  contract;  52  L.RA.  234, 
on  loss  of  profits  of  sale  or  purchase  as  damages  on  breach  of  warranty  by 
Yendor;  52  L.R.A.  235,  on  loss  of  profits  of  purchase  for  special  purpose  as 
damages  on  breach  of  warranty  by  vendor. 

Limited  in  Butler  v.  Moore,  68  Ga.  780,  46  A.  R.  508,  holding  loss  of  pros- 
pective profits  on  land  planted  with  seed  not  part  of  damages  recoverable  in 
action  for  breach  of  warranty. 
—  SpecuIatlYe  damages. 

Cited  in  Carroll-Porter  Boiler  ft  Tank  Co.  y.  Columbus  Mach.  Co.  5  C.  C.  A. 
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190,  3  U.  S.  App.  631,  55  Fed.  451,  holding  remote  and  unoertain  losses  and 
expenditures  uncollectible  in  action  for  breach  of  warranty;  Brlgham  v.  Car- 
lisle, 78  Ala.  243,  56  A.  R.  28,  holding  speculative  damages  not  recoverable  in 
action  for  breach  of  contract. 

Cited  in  notes  in  3  L.RA..  590,  on  recoverability  of  speculative  profits  in  action 
for  breach  of  contract;  53  L.RJL  38,  on  effect  of  speculativeness  or  contingency 
on  right  to  recover  profits  lost  by  breach  of  contract. 
Byldence  admissible  npon  question  of  damage. 

Cited  in  Black  v.  Minneapolis  &  St.  L.  R.  Co.  122  Iowa,  32,  96  N.  W.  984, 
holding  evidence  of  actual  production  of  unbumed  section  of  meadow  com- 
petent in  determining  damage  to  portion  injured  by  fire;  Laufer  v.  Boynton 
Furnace  Co.  84  Hun,  311,  32  N.  Y.  Supp.  362,  holding  testimony  as  to  aver- 
age number  of  flowers  from  plants  year  previous  admissible  in  action  for  dam- 
ages to  stock  of  plants  destroyed  by  defective  heating  apparatus. 
When  interest  will  commence  to  run  on  unliquidated  demands. 

Cited  in  The  Alexandria,  10  Ben.  101,  Fed.  Cas.  No.  178,  holding  owners  of 
vessel  entitled  to  interest  on  sum  allowed  them  in  collision  case  for  demurrage 
of  their  vessel;  McMaster  v.  State,  108  N.  Y.  542,  15  N.  E.  417,  holding  that 
Board  of  Claims  cannot  allow  interest  on  amount  foimd  due  from  time  of  filing 
petition,  where  claim  unliquidated;  Mansfield  v.  New  York  C.  &  H.  R.  R.  Co. 
114  N.  Y.  331,  4  L.R.A.  566,  21  N.  E.  735,  holding  interest  not  allowable  on 
amount  of  damages  found  in  action  to  recover  unliquidated  damages  for  breach 
of  contract,  unless  party  charged  had  accessible  means  for  ascertaining  amount 
due  plaintiff';  Sweeny  v.  New  York,  69  App.  Div.  80,  74  N.  Y.  Supp.  589,  hold- 
ing contractors  entitled  to  interest  from  making  of  referee's  report  in  their 
favor  and  not  from  date  of  presentation  of  claim  where  claims  unliquidated; 
Hand  v.  Church,  39  Hun,  303,  holding  interest  upon  disputed  account  for  at- 
^tomey  fees  limited  to  date  of  commencement  of  action. 

Cited  in  note  in  28  L.RA..(N.S.)  27,  on  interest  on  unliquidated  damages. 
Admissibility  of  agent's  declaration  agi|inst  principal. 

Cited  in  Van  Doren  v.  Bailey,  48  Minn.  305,  51  N.  W.  375,  holding  declara- 
tions or  admissions  of  agent  not  made  in  course  or  within  scope  of  his  agency 
while  transacting  principals'  business,  nor  in  relation  to  matter  pending,  in- 
admissible against  principal;  Goetz  v.  Metropolitan  Street  R.  Co.  54  App.  Div. 
365,  66  N.  Y.  Supp.  666,  holding  declarations  of  agent  of  corporation  not  ad* 
missible  against  principal  unless  made  ss  part  of  transaction  connected  with 
some  matter  concerning  which  he  was  authorized  to  act;  Arnold  v.  Rock- 
land Lake  Trap  Rock  Co.  123  App.  659,  108  N.  Y.  Supp.  296,  holding  decla- 
rations of  president  of  corporation  only  admissible  against  it  when  part  of  res 
gestte,  and  when  made  during  agency  and  in  regard  to  transaction  pendinp: 
at  time;  Rothstein  v.  Isaac,  124  App.  Div.  133,  108  N.  Y.  Supp.  896,  holding 
admissions  of  vendor's  general  agent  some  time  after  contract  of  sale  inadmissi- 
ble against  him  in  action  by  vendee  to  rescind;  People  v.  Gorham,  16  Hun,  93, 
holding  declarations  of  conspirator  inadmissible  sgainst  co-conspirators  un- 
less made  while  conspiracy  pending  and  in  furtherance  of  common  design;  Dar- 
ling V.  Oswego  Palls  Mfg.  Co.  30  Hun,  276,  holding  agents'  declarations  inad- 
missible against  principal  unless  made  during  continuance  of  agency  and  in 
r^ard  to  pending  transaction;  Lewis  v.  Duane,  69  Hun,  28,  23  N.  Y.  Supp.  433, 
holding  declaration  of  attorney  inadmissible  to  bind  client,  unless  made  within 
scope  of  attorney's  authority;  Decker  v.  Sexton,  19  Misc.  59,  43  N.  Y.  Supp. 
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167,  holding  only  such  declarations  of  agents  as  accompany  transaction  in  which 
agent  acted  binding  on  principal;  Kelley  v.  Chenango  Valley  Sav.  Bank,  21 
Misc.  240,  79  N.  Y.  S.  R.  651,  45  N.  Y.  Supp.  651,  holding  that  depositors  were 
justified  in  relying  upon  assurance  of  bank  treasurer  that  pass  books  bearing 
name  of  another  bank  were  part  of  management  of  this  bank;  Raub  v.  New 
York  L.  Ins.  Co.  14  N.  Y.  S.  R.  573,  holding  agents'  declaration  not  binding 
on  principal  when  not  made  to  characterise  any  act  then  being  performed  or 
during  pendeii<^  of  any  transaction  in  regard  to  matter  in  controversy;  Vail 
V.  Craig,  13  N.  Y.  S.  R.  448,  holding  declarations  of  agent  inadmissible  against 
principal  when  outside  acts  or  conduct  of  agent  in  exercise  of  authority  of  his 
agency;  Harnett  v.  Westoott,  24  Jones  &  S.  213,  3  N.  Y.  Supp.  7,  18  N.  Y.  8. 
R.  962,  holding  declarations  of  president  of  express  company  admissible  against 
company  when  relating  to  and  accompanying  act  done  in  course  of  agency; 
dissenting  opinions  in  Klock  v.  Beekman,  18  Uun,  502;  Weinstein  y.  Interurban 
Street  R.  Co.  52  Misc.  468,  102  N.  Y.  Supp.  512,— on  admissibiUty  of  agent's 
declarations  to  bii^d  principaL 

Cited  in  notes  in  53  A.  D.  774,  on  admissions  of  agents  as  evidence  against 
principal;  53  A.  D.  777,  on  necessity  that  agenfs  declarations  be  part  of  rea 
gestse  to  bind  principal ;  131  Am.  St.  Rep.  336,  on  declarations  and  acts  of  agents. 

Distinguished  in  Bickford  v.  Menier,  36  Hun,  446,  holding  direction  of  agent 
to  subagent  admissible  against  principal  where  latter  subject  to  former's  direc- 

tlCHL 

Society  of  Shakers  as  »  religtoufl  oorporatloii. 

Cited  in  Feiner  v.  Reiss,  98  App.  Div.  40,  90  N.  Y.  Supp.  568,  holding  Society 
of  Shakers  of  Mt.  Lebanon  not  a  religious  corporation. 
Authority  of  trustees  under  power  of  sale. 

Cited  in  note  in  1  LwRA..  80,  on  authority  of  trustees  under  power  to  sell. 

21  AM.  REP.  12,  PIERCE  t.  PIERCE,   71  N.  T.   154. 
Validity  of  antenuptial  agreements. 

Cited  in  Rieger  v.  Schaible,  81  Neb.  83,  17  L.R.A.(N.S.)  866,  115  N.  W.  660, 
16  A.  &  E.  Ann.  Cas.  700;  Hafer  v.  Hafer,  33  Kan.  449,  6  Pac.  637,— holding 
that  antenuptial  agreement  which  is  just  and  reasonable  under  all  circumstances 
will  be  upheld  and  enforced;  Ring  v.  Ring,  127  App.  Div.  411,  111  N.  Y.  Supp. 
713,  holding  antenuptial  agreement  procured  by  duress  void;  Deller  v.  Deller, 
141  Wis.  255,  25  L.R.A.(N.S.)  751,  124  N.  W.  278,  holding  that  antenuptial 
agreement  to  release  dower  must  be  free  from  fraud  or  imposition. 

Cited  in  reference  notes  in  27  A.  R.  726,  on  validity  of  antenuptial  contract; 
30  A.  R.  442,  on  setting  aside  antenuptial  conveyance  for  fraud;  2  A.  S.  R. 
362,  on  effect  of  undue  influence  on  antenuptial  agreements;  24  A  S.  R.  562, 
on  binding  effect  of  antenuptial  contracts;  99  A.  S.  R.  807,  on  scrutinizing 
antenuptial  agreements. 

Cited  in  notes  in  24  E.  R.  C.  185,  on  validity  of  marriage  settlement;  30 
A.  8.  R.  230;  13  L.R.A.  711,— on  antenuptial  settlements;  26  L.R.A(N.S.)  861, 
on  right  to  enforce  antenuptial  agreements;  6  E.  R.  C.  877,  on  validity  of 
financial  settlement  between  affinanced  parties;  12  E.  R.  C.  765,  on  validity  of 
settlements  to  cut  off  intended  husband  or  wife. 

Criticised  in  Re  Young,  27  Hun,  54,  holding  antenuptial  agreement  whereby 
wife  renounces  her  right  to  personalty  given  by  law  to  widow,  valid. 
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Relationship  between  parties  to  antenuptial  contract. 

Cited  in  Hessick  v.  Hessick,  169  111.  486,  48  N.  E.  712,  holding  that  parties 
to  antenuptial  contract  sustain  confidential  relation  to  each  other. 
Construction  of  antenuptial  agreements. 

Cited  in  Barker  v.  Barker,  126  Ala.  603,  28  So.  687,  holding  antenuptial 
contracts  construed  same  as  in  other  cases  of  confidential  relations;  Can*  v. 
Lackland,  112  Mo.  442,  20  S.  W.  624,  holding  that  antenuptial  agreement  should 
be  construed  according  to  intention  of  parties  and  surrounding  circiunstances ; 
Moran  v.  Stewart,  173  Mo.  207,  73  S.  W.  177;  Graham  v.  Graham,  143  N.  Y. 
673,  38  N.  E.  722  (aflfirming  67  Hun,  329,  29  N.  Y.  Supp.  299 ),— holding  that 
courts  will  rigidly  scrutinize  antenuptial  contract  which  deprives  wife  of  any 
prospective  interest  in  estate  of  husband;  Johnston  v.  Spicer,  107  N.  Y.  186, 
13  N.  E.  763,  holding  that  courts  of  equity  will  enforce  antenuptial  contracts 
according  to  intention  of  parties ;  Ellis  v.  Ellis, .  1  Tenn.  Ch.  App.  198,  holding 
that  antenuptial  agreement  should  be  construed  according  to  surrounding 
circumstances. 
Sufficiency  of  consideration  for  antenuptial  contract. 

Cited  in  McNutt  v.  McNutt,  116  Ind.  646,  2  L.R.A.  372,  19  N.  E.  116;  Fisher 
V.  Koontz,  110  Iowa,  498,  80  N.  W.  661;  Spurlock  v.  Brown,  91  Tenn.  241,  18 
S.  W.  868, — ^holding  marriage  good  consideration  for  antenuptial  contract;  Clark 
V.  Clark,  28  Hun,  609,  holding  mutuality  of  stipulations  sufficient  consideration 
for  antenuptial  agreement. 

Burden   of  proof   in   action   contesting   validity   of  antenuptial   agree- 
ment. 

Cited  in  Duncombe  v.  Richards,  46  Mich.  166,  9  N.  W.  149,  holding  burden  on 
beneficiary  of  death  bed  assignments  to  show  their  fairness;  Carpenter  v.  Com- 
mings,  21  N.  Y.  S.  R.  636,  4  N.  Y.  Supp.  947,  holding  burden  of  proof  on  person 
seeking  to  enforce  antienuptial  contract  to  show  its  fairness. 

Cited  in  note  in  33  A.  R.  739,  on  burden  of  proof  as  to  constructive  fraud  as 
between  affianced  parties. 

Distinguished  in  Daniels  v.  Benedict,  38  C.  C.  A.  692,  97  Fed.  367,  holding 
that  party  pleading  agreement  of  separation  need  not  aver  that  it  was  fair  and 
just  to  wife. 
—  Presumption  raised  by  disproportionate  provision  for  wife. 

Cited  in  Russell  v.  Russell,  129  Fed.  434;  Taylor  v.  Taylor,  144  111.  436,  33 
N.  E.  632;  Achilles  v.  Achilles,  161  111.  136,  37  N.  E.  693;  Murdock  v.  Murdock, 
219  111.  123,  76  N.  E.  67;  Simpson  v.  Simpson,  94  Ky.  686,  23  8.  W.  361; 
Warner  v.  Warner,  18  Abb.  N.  C.  151, — ^holding  presumption  that  antenuptial 
agreement  was  obtained  by  fraud  where  provision  made  for  wife  grossly  dis- 
proportionate to  rights  surrendered;  Re  Shed,  33  N.  Y.  S.  R.  10,  11  N.  Y.  Supp. 
788,  to  point  that  every  reasonable  presumption  should  be  made  in  favor  of  wife, 
when  relation  of  husband  and  wife  considered;  Hinkle  v.  Hinkle,  34  W.  Va. 
142,  11  8.  E.  993,  holding  presumption  that  antenuptial  agreement  was  fraud- 
ulently obtained  where  wife  illiterate,  and  no  provision  made  for  her  in  return 
for  her  relinquishing  her  dower. 

Distinguished  in  Davis  v.  Wood,  31  N.  Y.  S.  R.  604,  10  N.  Y.  Supp.  460,  holding 
that  court  would  not  presume  fraud  from  smallness  of  provsion  in  wife's 
favor. 

Disapproved  in  Russell  v.  Russell,  60  K.  J.  Eq.  282,  47  Atl.  37,  holding  burden 
Am.  Rep.  Vol.   XVI.— 68. 
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of  proof  upon  wife  to  tbow  existence  of  groM  disproportion  in  antenvpiUI 

contract. 

JarUdlotion  of  snrrofates'  courts  to  oonBtme  antenuptial  agreements. 

ated  in  Re  Jones,  3  Misc.  586,  24  N.  Y.  Supp.  706,  1  Power,  N.  Y.  454,  hold- 
ing that  surrogate's  court  has  power  to  oontrue  antenuptial  agreement  between 
testator  and  wife,  in  settlement  of  executor's  aooount. 
Trust  relation  between  husband  and  wife. 

Cited  in  note  in  11  L.R.A.  66,  on  relations  of  confidence  and  trust  between 
husband  and  wife. 

21  AM.  RIIP.  18,  MTNARD  ¥.  SYRACUSE,  B.  A  X.  Y.  R.  CO.  71  N.  Y. 

180. 
LiabiHtj  of  carrier  of  animals. 

Cited  in  Covington  Stock  Yards  Co.  y.  Keith,  139  U.  S.  128,  35  K  ed.  73, 
11  Sup.  Ct.  Rep.  469,  holding  carrier  of  live  stock  subject  to  same  obligations, 
so  far  as  delivery  of  safely  transported  animals  are  concerned,  as  carrier  of 
goods;  Philadelphia,  W.  &  B.  R.  Co.  v.  Lehman,  66  Md.  209,  40  A.  R.  415,  holding 
common  law  duty  of  common  carrier  for  safe  carriage  and  due  delivery  of  live 
stock  same  as  that  attending  carriage  of  goods;  Feinberg  v.  Delaware,  L.  k  W. 
R.  Co.  52  N.  J.  451,  20  Atl.  33,  holding  common  carrier  of  live  stock  liable  for 
want  of  due  care  except  for  damages  caused  by  conduct  or  propensities  of  animals 
themselves;  Lewis  v.  Pennsylvania  R,  Co.  70  N.  J.  L.  132,  56  Atl.  128,  1  A.  & 
K  Ann.  Cas.  156;  Waldron  v.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077,— holding  com- 
mon  carriers  not  insurers  of  animals  against  injuries  arising  from  their  nature 
and  propensities,  which  care  and  foresight  could  not  prevent;  Reed  v.  Rome,  W. 
&  0.  R.  Co.  48  Hun,  231,  holding  carrier  of  horse  under  same  liability  as  other 
common  carriers. 

Cited  in  notes  in  67  A.  D.  209;  30  A  R.  13;  31  A  R.  567;  1  A.  S.  R.  696; 
2  A.  S.  R.  500;  130  Am.  St  Rep.  438, — on  carrier's  liability  for  loss  of,  or  injury 
to,  livestock;  37  A.  S.  R.  639,  on  duty  of  carrier  of  live  stodc  to  furnish  suit- 
able cars;  18  L.R.A.(N.S.)  92,  as  to  whether  carrier  is  an  insurer  of  live 
stock  transported;  3  E.  R.  C.  143,  on  liability  of  carrier  for  injury  to  animal 
caused  by  inherent  vice  of  animal. 
Validity  of  contract  limitlnir  carrier's  Uability. 

Cited  in  The  Hadji,  22  Blatchf.  235,  20  Fed.  875  (affirming  16  Fed.  861), 
holding  release  of  responsibility  against  insurable  damage  in  bill  of  lading 
obnouous  to  public  policy,  if  construed  to  cover  loss  by  negligence;  Pittsburgh. 
C.  C.  &  St.  L.  R.  Co.  V.  Mahoney,  148  Ind.  196,  62  A.  S.  R.  503,  40  L.R.A.  101,  46 
N.  £.  917,  holding  that  common  carriers  may  contract  as  private  carriers  for 
exemption  from  liability;  Meuer  v.  Chicago,  M.  &  St.  P.  R.  Co.  5  S.  D.  568,  49 
A  S.  R.  898,  25  L.R.A.  81,  59  N.  W.  945,  holding  that  common  carrier  of  live 
stock  may  limit  its  liability  by  express  contract  except  as  to  gross  negligence; 
Wilson  V.  New  York  C.  ft  H.  R.  R.  Co.  27  Hun,  149,  holding  that  railroad  com- 
pany may  relieve  itself  from  liability  for  its  own  negligence  by  stipulation;  Sey- 
bolt  V.  New  York,  L.  E.  ft  W.  R.  Co.  31  Hun,  100,  holding  that  railroad  company 
may  stipulate  for  immunity  and  exemption  from  negligence;  Grand  v.  Livingston, 
4  App.  Div.  589,  38  N.  Y.  Supp.  490,  holding  that  carriers  may  limit,  by 
express  stipulation,  their  common  law  liability  to  extent  of  relieving  them- 
selves from  responsibility  for  negligence;  Pearsall  v.  Western  U.  Teleg.  Co. 
124  N.  Y.  256,  21  A.  S.  R.  662,  26  N.  E.  534,  holding  that  oommon  carrier  may 
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exempt  itself  for  loss  by  negligence  by  express  contract  with  shipper;  Fore- 
paugh  ft  Delaware,  L.  A  W.  R.  Ck).  128  Pa.  217,  15  A.  S.  R.  672,  5  L.R.A.  508, 
24  W.  N.  C.  385,  18  Atl.  503,  46  Phila.  Leg.  Int.  607  (affirming  6  Pa.  Co.  Ct.  228, 
46  Phila;  Leg.  Int.  26),  holding  contract  for  transporting  circus  train  valid 
although  it  stipulated  against  liability  for  accidents  caused  by  negligence  of 
carrier;  Tewes  v.  North  German  Lloyd  S.  S.  Co.  186  N.  Y.  161,  8  L.R.A.(N.S.) 
199,  78  N.  E.  864,  9  A.  &  E.  Cas.  909  (dissenting  opinion),  on  right  of  common 
carrier  to  stipulate  against  liability  for  negligence;  Vogel  v.  Grand  Trunk  R. 
Co.  10  Ont.  App.  Rep.  162,  holding  that  carrier  of  live  stock  cannot  by  special 
contract  relieve  itself  from  liability  for  negligence. 

Cited  in  reference  note  in  13  A.  S.  R.  784,  on  validity  of  contract  with  shipper 
limiting  carrier's  liability. 

Cited  in  notes  in  32  A.  D.  600,  601,  on  restriction  on  power  of  common 
carrier  to  limit  its  liability;  62  A.  8.  R.  624;  88  A.  S.  R.  99, — on  validity  of 
limitation  of  carrier's  liability  for  losses  caused  by  negligence  of  carrier  or 
employees;  62  A.  D.  129;  6  £.  R.  C.  348, — on  right  of  carrier  to  limit  his  liability 
by  contract;  82  A.  D.  379,  on  power  of  carriers  to  limit  comm(m-law  liability 
by  contract. 

Disapproved  in  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S. 
397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469,  holding  that  common  carrier  by  sea 
cannot  stipulate  against  loss  by  perils  of  sea  caused  by  its  own  negligence; 
Doyle  V.  Fitchburg  R.  Co.  166  Mass.  492,  65  A.  S.  R.  417,  33  L.R.A.  844,  44  N.  E. 
611,  holding  that  railroad  corporation  cannot,  by  express  contract,  exempt 
itself  from  liability  to  passenger  for  hire  for  its  own  negligence. 
Constmctlon  of  waiver  of  liability  for  negligence. 

Cited  in  Elder  v.   Franklin  Nat  Bank,  25  Misc.  716,  66  N.  Y.  Supp.  676, 
holding  that  provision  that  bank  shall  not  be  responsible  for  execution  of  order  to 
stop  payment  of  check  does  not  absolve  it  from  duty  of  exercising  ordinary 
care. 
Construction  of  contract  limiting  carrier's  liability. 

Cited  in  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  306,  87  A.  8.  R. 
214,  55  L.R.A.  253,  61  N.  E.  678,  to  point  that  liability  for  negligence  will  not 
be  implied  in  exemption  in  contract  by  carrier  unless  expressly  included; 
Mitchell  V.  Southern  R.  Co.  124  Ky.  146,  74  S.  W.  216,  holding  every  presumption 
against  intention  to  contract  for  immunity  for  not  exercising  ordinary  diligence 
in  transaction  of  any  business;  McKinney  v.  Jewett,  24  Hun,  19,  holding 
that  contract  to  relieve  common  carrier  from  its  liability  for  negligence  must 
be  clear  and  specific;  Zimmer  v.  New  York  C.  &  H.  R.  R.  Co.  42  N.  Y.  S.  R. 
63,  16  N.  Y.  Supp.  631,  holding  that  contract  of  carriage  must  be  construed,  so 
far  as  it  purports  to  exempt  carrier  from  liability  for  its  negligence,  so  as  not 
to  include  any  sort  of  negligence  not  specifically  stated;  Ghormley  v.  Dinsmore, 
19  Jones  &  8.  196;  Canfield  v.  Baltimore  &  O.  R.  Co.  93  N.  Y.  532, 
46  A.  R.  268, — ^holding  express  exemption  from  consequences  of  negligence  in 
shipping  contract  necessary  to  relieve  carrier  from  liability;  Giles  v.  Fargo,  28 
Jones  &  8.  117,  43  N.  Y.  8.  R.  66,  17  N.  Y.  Supp.  476;  Brewer  v.  New  York,  L. 
E.  &  W.  R.  Co.  124  N.  Y.  59,  21  A.  S.  R.  647,  11  L.R.A.  483,  26  N.  E.  324; 
Rathbone  v.  New  York  C.  &  H.  R.  R.  Co.  140  N.  Y.  48,  35  N.  E.  418;  Nicholas  v. 
New  York  C.  &  H.  R.  R.  Co.  89  N.  Y.  370,— holding  that  shipping  contract  will 
not  be  construed  as  exempting  carrier  from  negligence  unless  intent  so  plainly 
expressed  that  it  cannot  be  misunderstood  by  shipper;  Rubens  v.  Ludgate  Hill 
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S.  a  Ck>.  48  N.  Y.  S  R.  732,  20  N.  Y.  Supp.  481,  to  point  that  contract  to  relieve 
common  carrier  from  liability  for  negligence  must  be  unequivocal  and  specific; 
Trimble  t.  New  York  C.  &  H.  R.  R.  Co.  39  App.  Div.  403,  67  N.  Y.  Supp.  437, 
holding  that  stipulation  by  carrier  against  liability  for  loss  of  baggage  does  not 
cover  sample  trunk  carried  for  extra  charge;  Odell  v.  New  York  C.  &  H.  R.  R.  Co. 
18  App.  Div.  12,  79  N.  Y.  S.  R.  464,  45  N.  Y.  Supp.  464  (dissenting  opinion),  on 
rule  of  construction  applicable  to  stipulations  by  carrier  against  liability  for 
negligence;  Robertson  v.  Grand  Trunk  R.  Co.  21  Ont.  App.  Rep.  204;  Townsend 
A  W.  Dry  Goods  Co.  v.  United  SUtes  Exp.  Co.  133  Mo.  App.  683,  113  S.  W. 
1161, — holding  that  shipper  cannot  recover  more  than  value  put  on  article. 

Cited  in  reference  notes  in  29  A.  S.  R.  443,  on  limitation  of  carrier's  liability 
for  negligence  as  to  live  stock;  88  A.  S.  R.  120,  on  construction  of  stipulations 
limiting  carrier's  liability. 

Cited  in  notes  in  67  A.D.  215,  on  limitation  of  liability  of  carriers  of  animals  by 
contract;  82  A.  D.  290,  on  exemption  of  passenger  carrier  from  liability  by  con- 
tract; 1  L.R.A.  501,  on  carrier's  limitation  of  liability  by  contract;  5  A.  S.  R. 
726,  on  common  carriers'  limitation  against  its  negligence;  10  L.RA.  417,  on  ex- 
emption of  carrier  from  liability  for  negligent  loss  of  goods. 

—  Construction  of  8:eneral  words. 

Cited  in  The  Surrey,  26  Fed.  791,  holding  that  general  provision  that  goods 
shall  be  carried  at  "owner's  risk"  does  not  excuse  carrier  from  duty  of  ordinary 
care;  Potter  v.  Sharp,  24  Hun,  179,  holding  that  stipulation  exempting  com- 
mon carrier  of  live  stock  from  liability  for  negligence  will  not  be  implied  from 
general  language  of  contract;  Pratt  v.  Tailer,  114  App.  Div.  574,  100  N.  Y.  Supp. 
16,  holding  general  words  of  contract  limiting  liability  not  presumed  to  include 
exemption  from  negligence  unless  so  expressed  in  unequivocal  terms;  Holsapple 
V.  Rome,  W.  A  O.  R.  Co.  86  N.  Y.  275,  holding  that  general  stipulation  against 
liability  for  loss  will  not  relieve  carrier  from  responsibility  for  his  own  negligence 
if  general  words  may  operate  without  including  such  negligence;  Kenney  v. 
New  York  C.  &  H.  R.  R.  Co.  125  N.  Y.  422,  26  N.  R  626,  holding  general 
words  in  contract  of  carriage  limiting  liability,  not  construed  as  limiting 
carrier's  liability  for  negligence  when  capable  of  another  oonstruction;  Bates  v. 
Weir,  121  App.  Div.  275,  105  N.  Y.  Supp.  785  (dissenting  opinion),  on  liability 
of  carrier  for  loss  by  negligence,  where  contract  stipulated  against  liability  for 
loss  "from  whatsoever  cause  arising." 

—  Stipulation  against  liability  for  loss  from  delays. 

Cited  in  McKay  v.  New  York  C.  &  H.  R.  R.  Co.  50  Hun,  563,  3  N.  Y.  Supp. 
708,  holding  that  stipulation  by  carrier  against  delays  does  not  cover  delay 
occasioned  by  its  own  negligence;  Galloway  v.  Erie  R.  Co.  107  App.  Div.  210, 
95  N.  Y.  Supp.  17,  holding  that  provision  exemptitig  common  carrier  from 
liability  for  delay  does  not  cover  case  of  injury  to  catUe  by  delay;  Jomings  v. 
Grand  Trunk  R.  Co.  127  N.  Y.  438,  28  N.  E.  394  (affirming  62  Hun,  227,  6  N.  Y. 
Supp.  140),  holding  that  stipulation  in  contract  of  carriage  against  liability 
for  loss  by  delay  does  not  cover  delay  caused  by  carrier's  negligence. 
» Stipulation  against  loss  from  decay. 

Cited  in  The  Prussia,  88  Fed.  531,  holding  that  stipulation  in  bill  of  lading 
that  risk  of  due  refrigeration  shall  be  borne  by  shipper  does  not  excuse  carrier 
from  exercise  of  reasonable  care  to  provide  proper  plant  for  that  purpose; 
Sherman  v.  Inman  S.  S.  Co.  26  Hun,  107,  holding  that  stipulation  by  carrier 
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against  liability  for  loss  by  decay  does  not  relieve  it  from  liability  for  decay 

caused  by  its  own  negligence. 

—  Stipalation  against  loss  by  breakage. 

Cited  in  Hutkoff  v.  Pennsylvania  R.  Co.  29  Misc.  770,  61  N.  Y.  Supp.  254, 
holding  that  stipulation  in  bill  of  lading  against  liability  for  loss  by  breakage 
does  not  exempt  carrier  from  consequences  of  its  own  negligence. 
» Stipulation  against  presentment  of  claims  after  certain  time. 

Cited  in  Isham  v.  Erie  R.  Co.  112  App.  Div.  612,  98  N.  Y.  Supp.  609,  holding 
that  stipulation  in  contract  of  carriage  for  presentment  of  claims  within  certain 
time  does  not  cover  claims  founded  upon  negligence. 

Distinguished  in  Wright  v.  Mutual  Ben.  Life  Asso.  118  N.  Y.  237.  16  A.  S.  R. 
749,  6  L.R.A.  731,  23  N.  E.  186  (affirming  43  Hun.  61),  holding  that  stipulation 
that  policy  be  incontestable  after  two  years  limits  time  in  which  insurer  may 
set  up  fraud  and  lack  of  insurable  interest. 
«  Presumption  as  to  pass  stipulating  against  liability  for  negligence. 

Cited  in  Elliott  v.  New  York  C.  &  H.  R.  R.  Co.  33  N.  Y.  S.  R.  861,  11  N.  Y. 
Supp.  691,  holding  no  presumption  that  pass  contained  release  from  liability 
for  negligence  of  carrier ;  Dow  v.  Syracuse,  L.  &  B.  R.  Co.  81  App.  Div.  362,  80  N. 
Y.  Supp.  941,  holding  that  release  of  liability  in  railroad  pass  must  be  explicit 
in  terms. 

Construction  of  contract  against  person  formulating  It. 

Cited  in  Gillet  v.  Bank  of  America,  160  N.  Y.  649,  65  N.  E.  292,  holding 
agreement  of  customer  formulated  by  bank  construed  liberally  in  favor  of  cus- 
tomer; Marshall  v.  Commercial  Travelers'  Mut.  Acci.  Asso.  170  N.  Y.  434,  63  N. 
E.  446,  holding  accident  insurance  policy  construed  in  favor  of  insured  in  case  of 
doubt;  Perry  v.  Payne,  217  Pa.  252,  11  L.RA.(N.S.)  1173,  66  Atl.  653,  10 
A.  &  E.  Ann.  Cas.  689,  holding  that  contract  of  indemnity  against  damages 
arising  from  accidents  to  persons  should  not  be  construed  to  cover  negligence  of 
indemnitee,  unless  expressed  in  unequivocal  terms. 
Who  are  common  carriers. 

Distinguished  in  Schwartz  v.  Atlantic  &  P.  Teleg.  Co.  18  Hun,  157,  holding 
telegraph  company  not  conmion  carrier. 
When  act  of  God  will  relieve  from  responsibility. 

Cited  in  O'Donnell  v.  Syracuse,  102  App.  Div.  80,  92  N.Y.  Supp.  565,  holding 
that  act  of  God  only  relieves  from  responsibility  where  no  human  aid  or  in- 
tervention has  contributed  to  loss. 

27  AM.  REP.  35,  ONTHANK  v.  liAKB  SHORE  &  M.  S.  R.  CO.  71  N.  Y. 

194. 
Right  to  change  manner  and  place  of  exercise  of  easement. 

Cited  in  Coyne  v.  Warrior  S.  R.  Co.  137  Ala.  553,  34  So.  1004,  on  right  of 
railroad  company  to  convey  right  of  way  to  connecting  line;  Winslow  v.  Vallejo, 
148  Cal.  723,  113  A.  S.  R.  349,  5  L.R.A.(N.S.)  851,  84  Pac.  191,  7  A.  A  E.  Ann. 
Cas.  851,  holding  easement  which  is  fixed  and  limited  by  exercise  and  acquiescence 
cannot  be  changed  at  pleasure  of  grantee  of  easement;  Hazard  v.  Wilson,  22 
Misc.  397,  50  N.  Y.  Supp.  280,  holding  selection  by  equitable  owner  of  acre  of 
land  released  by  mortgagee  for  valuable  consideration  and  promise  of  former  to 
erect  building  thereon,  binding  in  absence  of  fraud  in  selection;  Welsh  y.  Taylor^ 
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134  N.  Y.  450,  18  L.R.A.  535,  31  N.  E.  896,  holding  that  one  who  owns  Uiul 
subject  to  easement  may  use  it  in  any  way  not  inconsistent  with  easonent. 

Cited  in  reference  notes  in  33  A.  R.  784,  on  right  to  substitute  wind-mill  for 
\rater-wheel  preriously  used;  47  A.  R.  188,  on  right  to  make  changes  as  to 
subject-matter  of  easement;  48  A.  R.  531,  on  enjoining  excessive  use  of  water 
right  by  larger  pipe. 

Cited  in  notes  in  15  L.R.A.  93,  on  right  to  change  easement;  10  E.  R.  C.  178, 
on  right  to  change  manner  and  place  of  exercise  of  easement. 

—  Right  to  change  location  of  fixed  right  of  way. 

Cited  in  McBryde  ▼.  Sayre,  86  Ala.  458,  3  L.RJi.  861,  5  So.  791,  as  to  whether 
words  "right  of  way  as  now  provided  and  used"  limit  use^  both  in  quality  and 
quantity,  to  that  which  then  obtained;  Indianapolis  &  V.  R.  Co.  v.  Reynolds, 
116  Ind.  356,  19  N.  £.  141,  holding  that  right  of  way  which  has  been  once  fixed 
and  its  course  defined  with  full  acquiescence  and  consent  of  both  parties  cannot 
be  changed  at  pleasure  of  grantee;  Columbus  &  K  R.  Co.  v.  Williams,  53  Ohio 
St.  268,  41  N.  E.  261,  holding  grantor  of  right  of  way  estopped  after  six  years 
acquiescence  to  deny  location  is  one  originally  agreed  upon ;  Hines  v.  Hamburger, 
14  App.  Div.  577,  43  N.  Y.  Supp.  977;  Burlew  v.  Hunter,  41  App.  Div.  148,  58 
N.  Y.  Supp.  453, — holding  that  right  of  way  by  necessity  after  selection  re- 
mains as  fixed  right  as  long  as  necessity  exists;  McCruden  v.  Rochester  R.  Co. 
5  Misc.  59,  25  N.  Y.  Supp.  114,  holding  that  right  of  way  which  has  been 
exercised  in  fixed  and  definite  course  by  acquiescence  of  parties  cannot  be  changed 
at  pleasure  of  grantee ;  Stephens  v.  New  York,  0.  &  W.  R.  Co.  175  N.  Y.  72,  67  N 
E.  119,  holding  that  right  of  way  as  established  at  time  of  grant  and  with  refer- 
ence to  location  of  which  consent  was  given  should  be  held  unchangeable;  Kinney 
T.  Hooker,  65  Vt.  333,  36  A.  S.  R.  864,  26  Atl.  690,  holding  right  of  way  as  located 
by  agreement  of  owner  of  dominant  and  servient  estates  only  way  belonging  to 
subsequent  grantee;  Fox  v.  Buffalo,  R.  &  P.  R.  Co.  67  Misc.  621,  123  N.  Y. 
Supp.  183,  holding  that  railroad  maintaining  farm  under  crossing  for  thirty 
years  cannot  substitute  less  convenient  grade  crossing. 
«  Right  of  owner  of  servient  estate  to  obstirnct  right  of  way. 

Cited  in  Wells  v.  Tolmah,  88  Hun,  438,  34  N.  Y.  Supp.  840,  holding  that  owner 
of  soil  has  no  right  to  sow  grain  on  permanent  road  use  to  which  is  granted  to 
another;  Peabody  v.  Chandler,  42  App.  Div.  384,  69  N.  Y.  Supp.  240  (reversing 
17  Misc.  655,  40  N.  Y.  Supp.  1028),  holding  that  "free  ingress  and  ^ress"  re- 
served in  deed  conveys  only  a  right  to  reasonably  convenient  passage  way ;  Herman 
V.  Roberts,  119  N.  Y.  37,  16  A.  S.  R.  801,  7  LJUL  226,  23  N.  E.  442,  holding  that 
grantor  of  right  of  way  cannot  materially  obstruct  or  injure  road  bed  by  drawing 
heavy  loads  over  it,  or  depositing  obstructions  thereon. 

—  As  to  water  rights. 

Cited  in  Montana  Ore  Purchasing  Co.  y.  Boston  ft  M.  ConsoL  C.  k  S.  Min.  Co. 
20  Mont.  533,  52  Pac.  375,  holding  that  grant  of  easement  to  flood  and  store 
water  upon  lands  of  grantor  will  be  construed  to  mean  only  such  water  aa  grantor 
used  at  time  of  grant;  Seaboard  Air  Line  R.  Co.  v.  Olive^  142  N.  0.  257,  55  S.  £. 
263,  to  point  that  when  right  to  lay  water  pipe  was  exercised  location  eoold  not 
be  changed;  Paine  v.  Chandler,  134  N.  Y.  385,  19  L.R.A.  99,  32  N.  K  18,  hold- 
ing interruption  of  flow  of  water  to  spring  on  one's  own  land  unlawful  diversion 
where  grantee  of  adjoining  farm  has  an  implied  grant  to  use  of  waters  of 
spring;  Diffendal  v.  Virginia  Midland  R.  Co.  86  Va.  459,  10  S.  E.  536,  holding 
that  grantee  of  land  subject  to  easement  will  be  enjoined  from  interfering  with 
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'water  pipes,  though  tank  located  differently  from  place  named  in  deed,  where 
change  does  not  affect  pipes'  position;  Rhoades  v.  Barnes,  54  Wash.  145,  102 
Pac.  884,  holding  that  grantee  of  dam  cannot  change  its  location  after  several 
gears'  use.  / 

Cited  in  notes  in  113  A.  S.  R.  353;  10  K  R.  C.  306,— on  right  of  grantee  to 
increase  size  or  change  location  of  water  pipe. 

27  AM.  KBP.  S8,  NASH  ¥.  MITCHBIilj,  71  N.  T.  199. 
Agency  of  husband  as  to  wife's  separate  property. 

Cited  in  Treman  ▼.  Allen,  16  Hun,  4,  holding  married  woman  estopped  from 

denying  authority  of  her  agent  where  she  has  clothed  her  husband  with  apparent 

4tuthority  to  contract  for  her. 

Validity  of  married  woman's  contracts. 

Cited  in  Vantilburg  v.  Black,  3  Mont.  459,  holding  disabilities  of  married 
women  general  and  exist  at  common  law;  Suau  ▼.  Caffe,  122  N.  Y.  308,  9  L.RJL. 

•693,  25  N.  E.  488  (dissenting  opinion),  on  right  of  husband  and  wife  to  enter 
into  commercial  partnership;  Tallinger  v.  Mandeville,  48  Hun,  152  (dissenting 
opinion),  on  validity  of  agreement  between  husband  and  wife  for  separation. 

—  As  affected  by  statute. 

Cited  in  Walker  v.  Jessup,  43  Ark.  163,  holding  purchase  or  sale  of  real  estate 
not  separate  business  within  meaning  of  married  woman's  act  authorising  her 
to  carry  on  trade  or  business  on  her  sole  account;  Brick  v.  Campbell,  60  N.  J. 
L.  282,  13  Atl.  255,  holding  married  women  empowered  by  statute  to  contract 
relating  to  their  separate  estate;  Kaufman  v.  Schoeffel,  37  Hun,  140,  holding 
that  married  woman  cannot  carry  on  business  as  partner  with  husband  by  virtue 
of  statute  enabling  her  to  contract  or  carry  on  business  on  her  sole  account; 
Saratoga  County  Bank  v.  Pruyn,  90  N.  Y.  250,  holding  that  married  woman 

'Cannot  bind  herself  by  contract,  unless  contract  trade  contract,  or  for  benefit 
of  her  separate  estate,  or  where  intent  to  charge  same  is  expressly  stated  in 

>contract;  Brick  v.  Campbell,  122  N.  Y.  337,  10  L.R.A.  259,  25  N.  E.  493,  holding 
that  enabling  acts  in  relation  to  married  women  and  their  separate  property 
cannot  be  invoked  for  purposes  of  compelling  reassignment  of  policy  iUegally 
assigned;  Third  Nat.  Bank  v.  Guenther,  17  N.  Y.  S.  R.  403,  holding  that  husband 
cannot  relieve  himself  of  obligation  to  support  wife  by  contract. 

•«  Presumption  as  to. 

,  Cited  in  Heacock  v.  Heacock,  108  Iowa,  540,  75  A.  8.  R.  273,  79  N.  W.  353; 
Fairlee  v.  Bloomingdale,  14  Abb.  N.  C.  341,  67  How.  Pr.  292;  Cashman  v.  Henry, 
12  Jones  &  8.  93;  Wells  v.  Applegate,  10  Or.  519, — ^holding  burden  on  party 
setting  up  contract  with  married  woman  to  show  that  its  object  was  one  for 
which  she  could  lawfully  contract;  Broome  v.  Taylor,  76  N.  Y.  564,  holding  com- 
plaint upon  bond  of  married  woman  insufficient  for  not  alleging  that  it  was 

•^iven  for  purpose  binding  on  her. 

27  AM.  REP.  42,  BURROWS  v.  WHITAKER,   71  N.  T.  191. 
IHien  title  passes  on  sale  of  chattels. 

'  Cited  in  Hatch  v.  Standard  Oil  Co.  100  U.  S.  124,  25  L.  ed.  654,  holding 
•Ksomplete  delivery  of  staves  in  accordance  with  terms  of  sale  passes  title  although 
•something  remains  to  be  done  in  order  to  ascertain  total  value  at  rates  specified ; 

Farmers'  Phosphate  Co.  v.  Gill,  69  Md.  537,  9  A.  S.  R.  443,  1  L.R.A.  767,  16  Atl. 

214,  holding  complete  delivery  of  goods  under  terms  of  contract  transfers  title 
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even  though  goods  not  weighed  or  tested  if  intention  of  parties  is  plain;  Byles 
y.  Colier,  64  Mich.  1,  19  N.  W.  565,  holding  presumption  that  title  to  personalty 
does  not  pass  so  long  as  anything  remains  to  be  done  to  determine  sum  to  be 
paid,  not  conclusive;  Nash  v.  Brewster,  39  Minn.  530,  2  L.R.A.  409,  41  N.  W. 
105,  holding  weighing  or  measuring  not  absolutely  essential  to  complete  sale,  ex- 
cept when  necessary  to  define  subject  matter;  Mayer  v.  Beggs,  9  Misc.  352,  29  N. 
Y.  Supp.  702,  holding  that  title  to  sulphur  lying  in  bulk  passed  before  weighing 
and  separation  when  intent  of  parties  to  pass  title  plain  from  contract;  Gallup 
V.  Sterling,  22  Misc.  672,  49  N.  Y.  Supp.  942,  holding  that  contract  of  sale 
and  purchase  does  not  pass  title  when  anything  remains  to  be  done  by  seller 
to  ascertain  identity,  quality,  quantity  or  price  of  property;  Price  v.  Heath, 
41  Hun,  585,  holding  sorting  and  acceptance  of  wagon  hubs  not  condition  precedent 
to  passing  of  title  where  delivery  made,  and  sorting  was  merely  to  ascertain 
how  many  were  to  be  paid  for;  Barber  Asphalt  Pav.  Co.  v.  Standard  Asphalt 
Co.  39  App.  Div.  617,  58  N.  Y.  Supp.  405,  as  to  whether  transaction  is  sale 
by  which  title  has  passed  to  purchaser;  O'Brien  v.  Jones,  15  Jones  &  S.  67, 
as  to  passing  of  title  to  iron  sills  to  be  taken  down  by  purchaser,  broken  up,  and 
weighed;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  128  Mich.  299,  92  A.  S.  R.  452, 
65  L.R.A.  301,  87  N.  W.  268;  Morgan  v.  King,  28  W.  Va.  1,  57  A.  R.  633,— holding 
question  whether  sale  of  personalty  is  complete  or  executory,  one  to  be  determined 
from  intent  of  parties  as  gathered  fr(Hn  contract  and  surrounding  circumstances; 
Barr  v.  Borthwick,  19  Or.  578,  25  Pac.  360,  holding  that  title  to  wood  passed 
by  delivery  although  it  had  to  be  measured  in  order  to  ascertain  total  quantity 
and  value;  Wadhams  v.  Balfour,  32  Or.  313,  51  Pac.  642,  holding  that  title 
to  chattels  may  pass  before  weighing  or  measuring  when  intent  to  sell  and 
deliver  apparent;  Sempel  v.  Northern  Hardwood  Lumber  Co.  142  Iowa,  586,  121 
N.  W.  23,  holding  that  title  to  logs  to  be  cut  from  standing  timber  and  delivered 
for  inspection  and  measurement  does  not  pass  prior  to  inspection;  Sanger  v. 
Waterbury,  116  N.  Y.  371,  22  N.  E.  404,  holding  that  title  to  bags  of  coffee 
identified  by  numbers  passes,  though  not  weighed  or  price  determined;  Gass  v. 
Mills,  134  App.  Div.  184,  118  N.  Y.  Supp.  982,  holding  that  consignee  by 
refusing  to  pay  freight  cannot  prevent  passing  of  title. 

Cited  in  reference  note  in  29  A.  R.  282,  on  necessity  for  separation  to  pass 
title  to  part  of  mass. 

Cited  in  notes  in  54  A.  R.  624;  30  A.  R.  537, — on  when  title  passes  in  sales; 
49  A.  D.  337,  on  sufficiency  of  symbolical  delivery  and  constructive  acceptance 
of  goods  to  complete  sale;  96  A.  8.  R.  228;  49  A.  D.  340, — on  receipt  and  accep- 
tance of  goods  as  question  for  jury;  62  A.  D.  67,  as  to  when  property  passes 
in  vessel  or  article  to  be  built  or  manufactured;  17  L.R.A.  180,  181,  on  necessity 
that  nothing  remains  to  be  done  to  passing  of  title  on  sale  of  goods;  19  L.R.A. 
(N.S.)  200,  on  effect  on  sale,  of  destruction  of  property  after  actual  or  con- 
structive delivery,  preventing  the  ascertainment  of  the  price  according  to  the 
terms  of  the  contract;  26  L.R.A.(N.S.)  12,  14,  16,  17,  22,  on  sufficiency  of 
selection  or  designation  of  goods  sold  out  of  larger  lot. 

Distinguished  in  Rosenthal  Bros.  v.  Kahn,  19  Or.  671,  24  Pac.  989,  holding 
that  title  to  goods  will  not  pass  until  measured  when  they  are  to  be  measured 
to  ascertain  quantity,  unless  intention  of  parties  is  otherwise;  Cornell  v.  Clark,^ 
104  N.  Y.  451,  10  N.  E.  888,  holding  that  title  to  ties  did  not  pass  by  delivery, 
where  sold  subject  to  inspection  and  right  to  reject  unmerchantable  ties. 
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27  AM.  REP.  47,  MERBITT  ▼.  PORTCHESTER,  71  N.  Y.  809. 
Necessity  of  strict  compliance  with  statutes  —  Statutes  affecUng  title  to 
private  pro];>erty. 

Cited  in  Indianapolis  &  C-  Gravel  Road  Co.  v.  State,  105  Ind.  37,  4  N.  E.  316; 
Jenkins  v.  Young,  43  Hun,  194;  Bank  of  Columbia  v.  Portland,  41  Or.  1,  67 
Pac.  1112, — ^holding  that  proceedings  in  derogation  of  common  law,  by  which 
title  to  private  property  may  be  divested  must  be  conducted  in  substantial 
compliance  with  statute;  Carlton  v.  Newman,  77  Me.  408,  1  Atl.  194;  Voght 
V.  Buflfalo,  37  N.  Y.  S.  R.  471,  14  N.  Y.  Supp.  679,— holding  that  statute  which 
can  result  in  taking  of  property  and  divesting  of  title  must  be  strictly  construed ; 
Conde  v.  Schenectady,  29  App.  Div.  604,  61  N.  Y.  Supp.  854;  Queens  County 
Water  Co.  v.  Monroe,  83  App.  Div.  105,  82  N.  Y.  Supp.  610, — ^holding  authority 
of  municipality  to  take  private  property  strictly  construed;  Re  South  Market 
Street,  76  Hun,  85,  27  N.  Y.  Supp.  843,  holding  that  proceedings  for  condemnation 
of  land  must  strictly  comply  with  statute;  People  ex  rel.  United  States  Standard 
Voting  Mach.  Co.  v.  Geneva,  98  App.  Div.  383,  90  N.  Y.  Supp.  275,  holding  that 
literal  compliance  with  statute  must  clearly  appear  where  resolution  of  council 
involves  appropriation  of  money;  Re  Albany  R.  Co.  8  N.  Y.  S.  R.  486,  holding 
that  statutory  proceedings  affecting  private  property  must  be  strictly  pur- 
sued. 

Cited  in  note  in  37  A.  D.  309,  on  necessity  for  strict  compliance  with  statute 
relied  upon  as  basis  of  forfeiture  of  estate. 
—  Statutory  mode  for  levying  assessments  generally. 

Cited  in  Watkins  v.  Griffith,  69  Ark.  344,  27  S.  W.  234,  holding  statutory 
requirement  of  consent  of  majority  of  landowners  in  improvement  district  neces- 
sary to  valid  assessment  for  local  improvements;  Keese  v.  Denver,  10  Colo.  112, 
16  Pac.  826,  holding  that  grants  of  power  to  make  local  assessments  are  strictly 
construed  and  must  be  strictly  followed ;  Barber  Asphalt  Paving  Co.  v.  Edgerton, 
126  Ind.  455,  25  N.  E.  436,  holding  failure  of  municipality  to  comply  strictly 
with  statutory  requirement  in  making  local  improvement,  regarded  as  mere 
irregularity,  when  not  jurisdictional;  McLauren  v.  Grand  Forks,  6  Dak.  397, 
43  N.  W.  710;  Mason  v.  Sioux  Falls,  2  S.  D.  640,  39  A.  S.  R.  802,  61  N.  W. 
770;  Savage  v.  Buffalo,  69  Hun,  606,  14  N.  Y.  Supp.  101;  Guest  v.  Brooklyn, 
79  N.  Y.  624;  Stebbins  v.  Kay,  123  N.  Y.  31,  26  N.  E.  207;  People  ex  rel.  O'Reilly 
V.  Kingston,  189  N.  Y.  66,  81  N.  E.  667  (reversing  114  App.  Div.  326,  99  N.  Y. 
Supp.  657), — ^holding  that  enabling  statute  in  assessment  proceedings  for  local 
improvements  must  be  strictly  pursued;  Smith  v.  Omaha,  49  Neb.  883,  69  N. 
W.  402,  holding  that  record  must  affirmatively  show  all  conditions  essential  to 
valid  exercise  of  taxing  power;  Rochester  v.  Farrar,  44  Misc.  394,  89  N.  Y. 
Supp.  1035,  holding  that  all  proceedings  for  purpose  of  taxation  must  be  sub- 
stantially complied  with;  People  ex  rel.  Johnson  v.  Whitneys  Point,  32  Hun, 
608,  holding  that  statutory  provisions  in  proceedings  for  laying  out  streets 
must  be  strictly  pursued;  Tingue  v.  Port  Chester,  101  N.  Y.  294,  4  N.  E.  625; 
Bniecher  v.  Port  Chester,  101  N.  Y.  240,  4  N.  E.  272,  17  Abb.  N.  C.  361  (affirming 
31  Hun,  660), — to  point  that  substantial  departure  from  prescribed  statutory 
method  of  levying  assessments  for  local  improvements  is  fatal;  Brevoort  v. 
Brooklyn,  89  N.  Y.  128,  holding  that  substantial  requirements  of  statute  must 
be  strictly  followed  before  property  can  be  compulsorily  taken  for  payment  of 
assessment;  May  v.  Traphagen,  139  N.  Y.  478,  34  N.  E.  1064,  holding  that  all 
proceedings  prescribed  by  law  for  assessment  of  land  for  taxation  purposes  must 
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be  substantially  complied  with;  Granger  t.  Buffalo,  6  Abb.  N.  C.  238;  Felthouaen 
V.  Amsterdam,  69  Huo,  505,  23  N.  Y.  Supp.  424;  Re  Klock,  30  App.  Div.  24,  51 
X.  Y.  Supp.  897;  Smadbeck  v.  Mt.  Vernon,  124  App.  Div.  615,  109  N.  Y.  Supp. 
70;  Ladd  t.  Spencer,  23  Or.  193,  31  Pac  474;  Connor  t.  Paris,  87  Tex.  32,  27 
S.  W.  88, — holding  that  enabling  statute  in  street  assessment  proceedings  must 
be  strictly  followed;  Tefft  v.  Lewis,  27  R.  L  9,  60  Atl.  243,  holding  statutory 
requirement  that  all  school  district  property  shall  be  appraised  must  be  ful- 
filled in  order  to  render  tax  assessed  in  pursuance  thereof  valid;  Blanchard 
▼.  Barre,  77  Vt  420,  60  AtL  970,  holding  that  prescribed  mode  of  exerciaing 
power  to  make  local  assessments  must  be  followed. 

Cited  in  reference  note  in  39  A.  S.  R.  812,  on  construction  of  statutes  con- 
ferring power  on  municipalities  to  make  assessments  for  street  improvements. 

Cited  in  note  in  13  L.R.A.  534,  on  essentials  in  local  taxation. 

Distinguished  in  Knell  v.  Buffalo,  54  Hun,  80,  7  N.  Y.  Supp.  253,  holding 
mere  clerical  or  accidental  departure  from  statutory  authority  in  carrying  out 
local   improvements   inunaterial. 
—  As  to  publication  of  notice. 

Cited  in  Dumars  v.  Denver,  16  Colo.  App.  376,  66  Pac  580,  holding  that 
failure  of  board  of  public  works  to  make  statutory  publication  of  notice  of 
proposed  construction  of  sewer  vitiates  assessment  therefor;  People  ex  rel. 
Stephens  v.  See,  29  Hun,  216,  holding  statutory  notice  of  reassessment  of  dam- 
ages awarded  by  commissioners  in  laying  out  highway  prerequisite  to  acquisition 
of  jurisdiction;  Re  Pennie,  45  Hun,  391,  holding  requirement  of  one  week's  notice 
by  five  consecutive  publications  of  meeting  to  receive  bids,  mandatory;  Tifft  v. 
Buffalo,  27  N.  Y.  S.  R.  72,  7  N.  Y.  Supp.  633,  holding  that  omission  to  publish 
statutory  notice  of  intention  to  sprinkle  street  invalidates  assessment  therefor. 

Distinguished  in   Hendrickson   v.   New   York   City,  24   Misc.   231,   52   N.    Y. 
Supp.  790,  holding  filing  of  petition  inferred  from  public  notice  that  town  had 
received   it;   Re  Wood,   111   App.  Div.  781,  97  N.  Y.  Supp.  871,  holding  that 
highway  commissioners  may  waive  notice  of  application  to  lay  out  road. 
'—  As  to  taking  of  oath  by  assesalnf  officials. 

Cited  in  Stiewel  v.  Fencing  Dist.  No.  6,  71  Ark.  17,  70  S.  W.  308,  holding 
statute  which  provides,  that  each  member  of  board  of  fencing  district  shall  take 
prescribed  oath,  mandatory;  Eaton  v.  Bennett,  10  N.  D.  346,  87  N.  W.  188, 
holding  statutory  authentication  of  assessment  roll  by  assessor  vital  to  taxes 
t>ased  on  assessment;  Hentig  v.  Gilmore,  33  Kan.  234,  6  Pac  304,  holding  that 
omission  of  tax  appraisers  to  take  oath  before  appraisement  vitiates  tax;  O'Don- 
sell  V.  Mclntyre,  37  Hun,  615,  holding  that  requirements  of  statute  as  to  cer- 
tification of  assessment  books  must  be  strictly  complied  with;  Inman  t.  Coleman, 
37  Hun,  170,  holding  omission  of  words  "at  which  they  would  appraise  same  in 
payment  of  just  debt  due  from  solvent  debtor,"  from  assessor's  oath  invalidates 
tax;  Re  Gilroy,  86  Hun,  424,  32  N.  Y.  Supp.  891,  holding  omission  of  word 
"faithfully"  in  oath  of  commissioners  in  eminent  domain  proceedings,  fatal  to 
validity  of  proceedings;  Allen  v.  Northville,  39  Hun,  240,  on  regularity  of 
mode  of  summoning  and  swearing  jury  in  proceedings  to  widen  streets;  Shattusk 
V.  Bascom,  106  N.  Y.  39,  12  N.  E.  283,  holding  that  any  material  variation  from 
prescribed  oath  to  be  taken  by  assessors  will  invalidate  assessment;  Lynde  v. 
Dmmmertton,  61  Vt.  48,  17  AtL  46,  holding  tax  list  invalidated  by  listen 
adding  to  oath  words  "to  best  of  our  judgment;"  People  v.  Inman,  197  N.  Y. 


Digitized  by 


Google 


S23  NOTES  ON  AMERICAN  REPORTa  [47-51 

200,  90  N.  E.  438,  holding  that  failure  of  assessors  to  take  oath  invalidates 
tax. 

Distinguished  in  Dows  y.  Irvington,  66  How.  Pr.  03,  13  Abb.  N.  C.  102, 
holding  assessment  levied  by  trustees  of  village  who  failed  to  take  prescribed 
oath  of  office,  valid;  People  ex  rel.  Swinburne  v.  Nolan,  101  N.  Y.  530,  5  N.  E. 
446,  holding  oath  not  condition  precedent  to  right  to  recovery  of  office. 
Power  of  courts  to  declare  Immaterial  that  which  legislature  has 
directed. 

Cited  in  Angel  v.  Hume,  17  Hun,  374;  Burr  v.  Palmer,  53  App.  Div.  358,  65 
N.  Y.  Supp.  1056;  Archer  v.  Mt.  Vernon,  63  App.  Div.  286,  71  N.  Y.  Supp. 
571;  Re  Bischoff,  80  App.  Div.  326, — ^holding  that  courts  cannot  declare  immaterial 
that  which  legislature  has  directed;  Liebermann  v.  Milwaukee,  89  Wis.  336,  61 
N.  W.  1112,  holding  that  courts  cannot  treat  as  immaterial  that  which  law  regards 
as  substance  of  proceeding. 
Collateral  attack  on  assessment. 

Cited  in  Moore  v.  Albany,  98  N.  Y.  396,  holding  judgment  declaring  assessment 
void  not  binding  on  court  in  another  suit  by  another  plaintiff  on  same  assess- 
ment. 

Distinguished  in  Glens  Falls  v.  McMullen,  62  Misc.  134,  116  N.  Y.  Supp.  49, 
holding  that  regularly  levied  assessment  by  village  trustees  having  jurisdiction 
is  not  subject  to  collateral  attack. 

27  AM.  REP.  51,  COBB  ▼.  KNAPP,   71  N.  Y.   848. 
Liability  of  agent  contracting  in  his  own  name. 

Cited  in  Patrick  v.  Bowman,  149  U.  S.  411,  37  L.  ed.  790,  13  Sup.  Ct.  Rep. 
811,  holding  that  one  who  holds  himself  out  as  agent  of  one  he  has  no  authority 
to  represent  is  liable  personally  if  credit  given  to  agent;  Paine  v.  Loeb,  37 
C.  C.  A.  434,  96  Fed.  164,  to  point  that  agent  of  undisclosed  principal  is  liable 
at  option  of  opposite  party;  Fritz  v.  Kennedy,  119  Iowa,  628,  93  N.  W.  603: 
Meany  v.  Rosenberg,  28  Misc.  520,  59  N.  Y.  Supp.  582, — ^holding  local  attorney 
personally  liable  for  retainer  of  foreign  attorney  in  his  own  name,  where  credit 
given  to  him;  Porter  v.  Merrill,  138  Mo.  555,  39  S.  W.  798;  Ashner  v.  Aben- 
heim,  19  Misc.  282,  43  N.  Y.  Supp.  69;  Newman  v.  Greeff,  101  N.  Y.  663,  5 
N.  E.  355, — ^holding  agent  of  undisclosed  principal  liable  as  principal;  Elneeland 
v.  Coatsworth,  29  N.  Y.  S.  R.  844,  9  N.  Y.  Supp.  416,  holding  agent  liable  for 
work  ordered  by  him  where  he  fails  to  disclose  agency  to  one  doing  work;  Frank 
v.  Olin,  15  N.  Y.  S.  R.  161,  2  N.  Y.  Supp.  402;  Whitman  v.  Johnson,  10  Misc. 
725,  31  N.  Y.  Supp.  805, — ^holding  agent  contracting  in  his  own  name  personally 
bound  unless  he  discloses  fact  of  his  agency  and  name  of  principal  to  other 
party;  Argersinger  v.  Macnaughton,  114  N.  Y.  535,  11  A.  S.  R.  687,  21  N.  E. 
1022,  holding  agent  contracting  in  his  own  name  and  failing  to  disclose  name 
of  his  principal  at  time  of  making  contract,  personally  liable;  Adamson  v.  El- 
well,  17  Jones  &  8.  494;  De  Remer  v.  Brown,  165  N.  Y.  410,  59  N.  E.  129,— 
holding  agent  contracting  in  his  own  name  personolly  bound;  Good  v.  Rum- 
sey,  50  App.  Div.  280,  63  N.  Y.  Supp.  981 ;  McClure  v.  Central  Trust  Co.  166 
N.  Y.  108,  53  L.R.A.  153,  58  N.  E.  777, — holding  agent  of  undisclosed  principal 
liable  to  third  party  having  knowledge  of  former's  agency  but  ignorant  as  to 
name  of  principal;  Knapp  v.  Simon,  86  N.  Y.  311;  Knapp  v.  Simon,  96  N.  Y. 
284,  6  N.  Y.  Civ.  Proc.  Rep.  1, — ^holding  that  vendor  may  hold  either  undis- 
closed  principal   or  agent   responsible   for   price  of   property   purchased;    Ker- 
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nochan  t.  Murray,  111  N.  Y.  306,  7  A.  S.  R.  744,  2  L.R^  183,  18  N.  E.  808, 
holding  that  selling  agents  of  undisclosed  principal  stand  in  respect  to  buyer 
as  owner  and  vendor;  Sister  t.  Shaffer,  43  W.  Va.  769,  28  S.  E.  721,  holding 
function  of  agent  to  bind  principal  and  not  himself  if  he  would  escape  personal 
liability. 

Cited  in  notes  in  93  A.  D.  174,  on  liability  of  brokers  other  than  itockbrokers; 
22  A.  S.  R.  509,  on  agent's  liability  where  he  contracts  personalty  or  conceals 
agency;  2  £.  R.  C.  436,  on  liability  of  factor  who  conceals  his  prineipaL 
—  For  illegal  sale  of  liquor. 

Cited  in  Neeley  v.  State,  60  Ark.  66,  46  A.  S.  R.  148,  27  L.R.A.  503,  28  S. 
W.  800,  holding  sale  of  liquor    to  minor  as  agent  of  undisclosed  principal  sale 
to  minor. 
What  ooiiBtimtes  snfflclent  disclosure  of  principal  to  release  agent. 

Cited  in  Hamlin  v.  Abell,  120  Mo.  188,  25  S.  W.  516,  holding  mere  fact  that 
person  selling  commercial  paper  is  broker  not  notice  that  he  is  acting  as  agent; 
Nelson  v.  Andrews,  19  Misc.  623,  44  N.  Y.  Supp.  384,  holding  statement  that 
premises  belonged  to  certain  "estate"  not  sufficient  disclosure  of  principal's 
name  to  release  agent;  Forrest  v.  McCarthy,  30  Misc.  125,  61  N.  Y.  Supp.  853, 
holding  that  failure  of  agent  to  disclose  agency  does  not  make  him  personally 
liable  where  other  party  knew  she  was  dealing  with  principal;  Mahoney  ▼. 
Kent,  7  Misc.  726,  28  N.  Y.  Supp.  19;  Powers  v.  McLean,  14  App.  Div.  92, 
43  N.  Y.  Supp.  477, — holding  actual  knowledge  of  true  principal  necessary  in 
order  to  relieve  agent  from  personal  liability  to  third  party. 

Cited  in  reference  note  in  40  A.  R.  174,  on  rights  of  buyer  from  agent  of 
undisclosed  principal. 

Cited  in  note  in  2  E.  R.  C.  483,  on  right  of  vendor  to  hold  undisclosed  prin- 
cipal. 

Distinguished  in  Mercer  v.  Leihy,  139  Mich.  447,  102  N.  Y.  Supp.  972,  holding 
disclosure  of  principal  by  auctioneer  presumption  that  he  does  not  contract  upon 
his  own  behalf;  Underbill  v.  Smith,  52  Misc.  349,  102  N.  Y.  Supp.  142,  holding 
agent  not  personally  bound  where  agency  disclosed,  unless  clear  and  explicit 
evidence  of  intention  to  substitute  his  personal  liability  or  superadd  it  to  that 
of  principal. 
Right  of  agent  of  undisclosed  principal  to  sue  In  his  own  name. 

Cited  in  Ludwig  v.  Gillespie,  19  Jones  &  S.  310,  holding  that  agent  contract* 
ing  in  his  own  name  may  sue  in  his  own  name  without  joining  principal;  Tex* 
arkana  &  Ft.  S.  R.  Co.  v.  Texas  &  N.  0.  R.  Co.  38  Tex.  Civ.  App.  541,  67 
S.  W.  525,  holding  that  agent  of  undisclosed  principal  may  sue  upon  lease 
executed  by  him  as  such. 
To  whom  credit  Is  given  as  question  of  law  or  fact. 

Cited  in  Kelley  v.  Faulhaber,  18  Misc.  64,  41  N.  Y.  Supp.  26,  holding  question 
whether  attorney  gave  eredit  to  husband  or  wife  one  of  fact;  Patten  v.  Pan- 
coast,  109  N.  Y.  62S,  15  N.  E.  893,  2  Silv.  Ct.  App.  28,  holding  question  whether 
defendants  eontvaeted  as  agents  and  whether  plaintiffs  knew  of  their  agency 
one  for  jury. 
Election  to  proceed  against  one  of  two  parties  liable. 

Cited  in  First  Kat.  Bank  v.  Wallis,  84  Hun,  376,  32  N.  Y.  Supp.  382,  holding 
that  recovery  against  one  debtor  does  not  discharge  codebtor;  Fowler  v.  Bow- 
ery Sav.  Bank,  113  N.  Y.  450,  10  A.  8.  R.  479,  4  L.R.A.  145,  21  N.  E.   172, 
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23  Abb.  N.  C.  133,  2  Sllv.  Ct.  App.  280,  holding  election  of  beneficiary  to  rat- 
ify act  of  trustee  in  paying  money  due  him  to  another  and  sue  latter,  conclu- 
sive. 

Cited  in  reference  note  in  10  A.  S.  R.  494,  on  pursuit  of  one  remedy  as 
irrevocable  election   not  to  pursue  another. 

—  Between  agent  and  undisclosed  principal. 

Cited  in  Barrell  v.  Newby,  62  C.  C.  A.  382,  127  Fed.  656,  holding  election 
by  third  party  to  hold  agent  after  discovery  of  undisclosed  principal  binding; 
Mussenden  v.  Raiffe,  131  111.  App.  456,  holding  suit  against  principal  and  agent 
with  dismissal  as  to  one  of  them,  no  election  to  proceed  against  one,  where 
.action  in  which  dismissal  is  entered  does  not  proceed  to  judgment;  McLean 
V.  Sexton,  44  App.  Div.  520,  60  N.  Y.  Supp.  871,  holding  that  property  owner 
and  lessee,  his  undisclosed  agent,  may  be  sued  together  in  same  action;  Beidle- 
man  v.  Kelly,  61  Misc.  51,  99  N.  Y.  Supp.  907;  American  Trading  Co.  v. 
Thomas  Wilson  Sons  &  Co.  37  Misc.  76,  74  N.  Y.  Supp.  718,— holding  that 
jigent  and  undisclosed  principal  may  be  sued  in  same  action,  but  that  there 
-can  be  only  one  satisfaction;  Drennan  v.  Boice,  19  Misc.  641,  44  N.  Y.  Supp. 
394,  holding  liability  of  agent  and  undisclosed  principal  several  but  alternative 
liability;  Tew  v.  Wolfsohn,  77  App.  Div.  454,  79  N.  Y.  Supp.  286,  33  N.  Y. 
Civ.  Proc.  Rep.  278,  holding  bringing  of  action  against  both  agent  and  undis- 
•closed  principal  not  an  election  to  hold  principal  and  not  agent. 

Cited  in  notes  in  2  L.R.A.  812,  on  right  of  election  to  proceed  against  prin- 
cipal or  against  agent;  21  L.R.A.(N.S.)  786,  788,  790,  on  commencing  action 
or  taking  judgment  against  either  undisclosed  principal  or  his  agent  as  bar 
to  subsequent  action  against  other;  2  E.  R.  C.  470,  on  election  to  hold  prin- 
cipal or  agent  on  discovering  imdisclosed  principal. 

Distinguished  in  Murphy  v.  Hutchinson,  93  Miss.  643,  21  L.R.A.(N.S.)  785, 
48  So.  178,  17  A.  &  £.  Ann.  Cas.  611,  holding  that  creditor,  having  at  his 
election  right  of  action  against  either  principal  or  agent,  who  obtains  judg- 
ment  against  either  cannot  sue  other. 

27  AM.  REP.  55,  ATTY.  GEN.  ▼.  CONTINENTAIi  li.  INS.  CO.  71  N.  Y. 

825. 
What  oonstitntes  an  equitable  asslgnunent. 

Cited  in  Re  Le  Blanc,  4  Abb.  N.  C.  221,  14  Hun,  8,  holding  money  deposited 
for  express  purpose  of  paying  declared  dividends  specifically  appropriated  as 
against  receiver  subsequently  appointed. 

Distinguished  in  Coates  v.  First  Nat.  Bank,  91  N.  Y.  20  (reversing  15  Jones 
A  S.  322),  holding  written  instruction  to  bank  to  transfer  a  credit  upon  its 
hooks  to  another  an  equitable  assignment  of  amount  named  as  against  subse- 
-quent  assignee  for  benefit  of  creditors. 

—  Order  as. 

Cited  in  Weinhauer  ▼.  Morrison,  49  Hun,  498,  2  N.  Y.  Supp.  544,  holding 
that  use  of  words  "charge  same  to  me"  in  order  does  not  efiTect  an  equitable 
assignment  of  sum  named;  Izzo  v.  Ludington,  79  App.  Div.  272,  79  N.  Y.  Supp. 
744,  holding  equitable  assignment  not  effected  by  use  in  order  of  words  ''money 
to  balance  account"  and  "charge  same  to  my  account;"  People  v.  C.  Remington 
4l  Sons,  45  Hun,  329,  holding  order  drawn  generally  upon  employer  who  is 
indebted  to  workman  on  account  of  wages  not  an  equitable  assignment  of 
.sum  named;  People  ex  rel.  Dannat  v.  Comptroller,  77  N.  Y.  45,  holding  order 
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for  payment  of  valid  claim  out  of  seventh  instalment  to  become  due  imder 
building  contract  an  equitable  assignment  of  amount  named. 
^  Check  or  draft  as  generally. 

Cited  in  Rosenthal  v.  Mastin  Bank,  17  Blatchf.  318,  Fed.  Cas.  No.  12,063, 
holding  draft  on  drawer's  deposit  in  bank  made  in  usual  form  without  words 
of  transfer,  or  designating  any  particular  fund,  not  an  assignment  of  amount 
named,  when  it  has  not  been  accepted  or  charged  against  drawer;  Abt  v. 
American  Trust  &  Sav.  Bank,  159  111.  467,  50  Am.  St.  Rep.  175,  42  N.  E. 
856,  holding  draft  drawn  in  Illinois  upon  bank  in  New  York  not  an  assign- 
ment, pro  tanto,  of  drawer's  deposit;  Risley  t.  Phcenix  Bank,  83  N.  Y.  318,. 
38  Am.  Rep.  421,  holding  check  in  usual  form  drawn  against  general  deposit  not 
an  equitable  assignment  of  sum  named;  First  Nat.  Bank  v.  Clark,  42  Hun,  16, 
holding  check  in  usual  form  for  whole  deposit  not  an  assignment  thereof;  Grant  v. 
MacNutt,  12  Misc.  20,  33  N.  Y.  Supp.  62,  holding  check  drawn  on  general  deposit 
not  an  assignment  of  amount  named,  though  it  had  been  sent  to  Clearing  House ; 
Dolan  T.  Davidson,  25  N.  Y.  Civ.  Proc.  Rep.  403,  39  N.  Y.  Supp.  394;  McArdle 
V.  German  Alliance  Ins.  Co.  183  N.  Y.  368,  76  N.  E.  337,— holding  that  check 
or  draft  in  ordinary  form  does  not  amount  to  equitable  assignment  of  funds, 
of  drawer  in  hands  of  drawee;  People  v.  St.  Nicholas  Bank,  77  Hun,  159,  28- 
N.  Y.  Supp.  407,  holding  ordinary  check  upon  general  deposit  not  an  assign- 
ment of  any  part  thereof  as  against  receiver  subsequently  appointed  for  drawer,, 
though  it  had  been  sent  to  Clearing  House;  Dickinson  r.  Coates,  79  Mo.  250^ 
49  Am.  Rep.  228,  holding  bank  check  in  usual  form  drawn  for  part  of  drawer's, 
deposit  not  an  assignment  pro  tanto  at  law  or  in  equity ;  O'Connor  v.  Mechanics' 
Bank,  124  N.  Y.  324,  26  N.  E.  816,  holding  ordinary,  uncertified  check  upon 
general  account,  neither  legal  nor  equitable  assignment  of  any  part  of  drawer's^ 
deposit  which  payee  can  enforce  against  bank;  Throop  Grain  Cleaner  Co.  >. 
Smith,  3  How.  N.  S.  290,  holding  check,  or  inland  bill  of  exchange,  drawn  in 
ordinary  form,  and  not  upon  any  particular  fund,  nor  using  words  of  transfei-,. 
not  an  assignment,  actual  or  equitable,  of  funds  of  drawer  in  hands  of  drawee; 
Jordan's  Appeal,  10  W.  N.  C.  37,  holding  check  in  ordinary  form,  designating, 
no  particular  fund,  containing  no  words  importing  transfer  of  whole  or  part 
of  balance  standing  to  drawer's  credit,  nor  corresponding  in  amount  with  such 
balance,  not  a  legal  or  equitable  assignment  of  sum  named;  First  Nat.  Bank's- 
Appeal,  38  Phila.  L^.  Int.  125,  holding  simple  draft  not  assignment  of  amount 
named  as  against  subsequent  assignee  for  creditors  appointed  before  acceptance; 
Akin  V.  Jones,  93  Tenn.  353,  35  L.R.A.  523,  42  Am.  St.  Rep.  921,  27  S.  W. 
669,  holding  check  in  usual  form  drawn  by  one  bank  upon  its  funds  deposited 
with  another  not  an  assignment  of  sum  named;  Kurtz  v.  Smither,  1  Dero.  399, 
holding  delivery,  by  one  about  to  die,  of  check  for  amount  of  deposit,  for 
which  negotiable  certificate  has  been  issued,  an  equitable  assignment  and  valid 
gift  causa  mortis;  Harrison  v.  Wright,  100  Ind.  512,  50  Am.  Rep.  805,  holding 
check  without  words  of  transfer,  and  not  drawn  on  any  particular  fund,  not 
an  assignment  of  amount  named  so  as  to  entitle  holder  to  preference  as  against 
other  depositors  and  creditors  of  insolvent  drawer;  Covert  y.  Rhodes,  48  Ohio 
St.  66,  27  N.  E.  94,  holding  draft  or  check  for  part  of  drawer's  deposit,  or 
sum  due  him,  not  an  equitable  assignment  of  sum  named  until  accepted;  Nas- 
sau Bank  v.  Ritzinger,  5  N.  Y.  S.  R.  309,  holding  draft  not  an  assignment  of 
fund  pro  tanto;  German  Sav.  Inst  v.  Adae,  1  MoCrary,  601,  8  Fed.  106,  hold- 
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ing  check,  or  draft,  drawn  in  ordinary  form  upon  fund  in  bank  an  equitable 
assignment  of  amount  named,  as  between  drawer  and  payee. 

Cited  in  notes  in  51  A.  D.  363,  on  draft  as  assignment;  89  A.  D.  442; 
19  A.  S.  R.  610;  19  L.  ed.  U.  S.  898;  10  E.  R.  C.  424,— on  bank  check  as 
equitable   assignment  of  deposit. 

—  Effect  of  acceptance. 

Cited  in  People  v.  Sheppard,  37  App.  Div.  119,  66  N.  Y.  Supp.  1130,  holding 
that  acceptance  for  deposit  of  check  drawn  by  outgoing  county  treasurer  in 
favor  of  his  successor  for  amount  of  court  funds  on  deposit  and  issue  of  de- 
posit book  to  latter  operates  as  an  assignment  of  the  fund. 

—  Necessity  of  acceptance. 

Cited  in  Bowker  v.  Haight  &  F.  Co.  146  Fed.  267 ;  Clark  v.  Toronto  Bank,  72 
Kan.  1,  116  A.  S.  R.  173,  2  L.R.A.(N.S.)  83,  82  Pac.  682,— holding  that  issu- 
ance of  bank  draft  does  not  operate  prior  to  acceptance,  as  assignment  of 
part  of  fund  against  which  it  drawn;  Cashman  v.  Harrison,  90  Cal.  297,  27 
Pac.  283,  holding  bill  of  exchange  chargeable  "to  account  of"  drawer  but  not 
specifying  any  particular  fund  not  an  assignment  of  amount  named  until  accepted 
by  drawee;  Dolon  v.  Davidson,  16  Misc.  316,  39  N.  Y.  Supp.  394;  Imboden  v.  Per- 
rie,  13  Lea.  604, — holding  check  in  usual  form  on  no  particular  fund  not  an  as- 
signment, until  after  presentment  and  acceptance;  Holbrook  v.  Payne,  161  Mass. 
383,  21  Am.  St.  Rep.  456,  24  N.  E.  210,  holding  equitable  assignment  of  amount 
specified  not  effected  by  order  upon  debtor  containing  words  "charge  same  to  ac- 
count of"  or  "to  account  of,"  though  retained  by  drawee  without  further  act 
indicating  acceptance;  Hall  v.  Flanders,  83  Me.  242,  22  Atl.  168,  holding 
order  containing  instruction  to  "charge  same  to"  drawer  not  an  equitable  as- 
signment of  sum  named  until  accepted;  Cincinnati,  H.  &  D.  R.  Co.  v.  Metro- 
politan Nat.  Bank,  54  Ohio  St.  60,  31  L.R.A.  653,  56  Am.  St.  Rep.  700,  42 
N.  E.  700;  Creveling  v.  Bloomsbury  Nat.  Bank,  46  N.  J.  L."  256,  50  Am.  Rep. 
417, — ^holding  check  in  ordinary  form  not  an  assignment  of  amount  named 
which  will  support  action  by  payee,  or  holder,  against  bank  for  refusal  to 
pay  it  on  presentation,  though  having  funds  belonging  to  drawer  sufficient  to 
meet  it;  People  ex  rel.  National  Exch.  Bank  v.  Stupp,  49  Hun,  544,  2  N.  Y. 
Supp.  637,  holding  liability  upon  draft  not  drawn  upon  any  particular  fund 
dependent  upon  drawee's  acceptance;  Pease  v.  State  Nat.  Bank,  114  Tenn.  693, 
88  S.  W.  172,  holding  that  payment  of  bank  check  may  be  stopped  by  drawer 
before  acceptance. 

—  Necessity  of  consideration. 

Cited  in  Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94  Am.  St.  Rep.  19, 
71  Pac.  83,  holding  check  given  without  consideration,  and  not  presented  until 
after  drawer's  death,  in  accordance  with  latter's  directions,  neither  a  completed 
gift  nor  assignment  of  fund  drawn  against;  Tallman  v.  Hoey,  89  N.  Y.  537. 
holding  valuable  consideration  essential  to  transform  order  or  direction  to  pay 
into  an  equitable  assignment,  though  drawn  on  a  particular  fund;  Cloyes  v. 
Cloyes,  36  Hun,  145,  holding  delivery  of  check  drawn  in  usual  form  without 
valid  consideration  not  a  valid  gift  in  prsesenti  of  amount  named  sufficient  to 
support  action  by  payee  against  drawer  on  bank's  refusal  to  honor  it. 
Nature  of  check  ^nerally. 

Cited  in  People  v.  Kemp,  76  Mich.  410,  43  N.  W.  439,  holding  check  a  bill 
of  exchange  drawn  by  a  customer  upon  his  banker,  payable  on  demand. 
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Right  of  action  by  holder  of  check. 

Cited  in  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  16,  24  Pac.  682,  holding 
that  payee  of  check  drawn  by  general  depositor  cannot  maintain  action  against 
bank  which  has  detained  same  without  acceptance  or  specific  promise  to  pay-. 
Com.  Exch.  Bank  v.  Farmers*  Nat.  Bank,  118  N.  Y.  443,  7  L.R.A.  559,  23 
N.  E.  923  (dissenting  opinion),  on  right  of  payee  of  check  to  maintain  action 
to  recover  amount  from  bank  which  has  received  credit  for  proceeds  thereof. 

Cited  in  reference  note  in  35  A.  R.  238,  on  payee's  right  of  action  against 
drawee  of  dishonored  check. 

Cited  in  notes  in  96  A.  D.  134,  on  right  of  holder  of  check  to  sue;  45  A.  R. 
356,  on  right«  as  against  the  bank  of  a  holder  of  an  unaccepted  check;  60 
A.  8.  R.  872,  875,  on  bank's  liability  to  holder  of  check  for  refusal  to  pay. 
Right  to  follow  trust  fund. 

Cited  in  Fletcher  v.  Sharpe,  108  Ind.  276,  9  N.  E.  142,  holding  administrator 
making  general  deposit  of  trust  funds  not  entitled  to  preference  over  other 
general  depositors;  O'Connor  v.  Mechanics'  Bank,  21  Abb.  N.  C.  383,  2  N.  Y. 
Supp.  225,  holding  that  receiver  of  beneficiary  under  will  to  whom  apportion- 
ment has  been  made  may  follow  trust  fund  in  hands  of  bank  with  knowledge 
of  its  nature. 

27  AM.  REP.  60,  KEENET  ▼.  HOME  INS.  GO.  71  N.  T.  S96. 
Conditions  in  policy  against  change  of  title  or  interest. 

Cited  in  Browning  v.  Home  Ins.  Co.  6  Daly,  522,  holding  condition  in  policy 
against  transfer  of  title  or  possession  not  avoided  by  fact  that  insured  made 
unconsummated  contract  for  sale  of  property;  Dresser  v.  United  Firemen's 
Ins.  Co.  45  Hun,  298,  holding  dissolution  of  firm  not  such  transfer  of  insured 
property  as  to  avoid  policy  of  insurance;  Fuller  v.  Jameson,  98  App.  Div.  53, 
90  N.  Y.  Supp.  456,  holding  condition  in  policy  against  change  of  title  or 
possession  not  violated  by  bankruptcy  proceedings;  Wolradt  v.  Phoenix  Ins.  Co. 
136  N.  Y.  375,  32  A.  S.  R.  752,  32  N.  E.  1063,  holding  condition  in  policy 
against  change  of  title  or  interest  not  violated  by  sherifiT  taking  possession 
of  goods  under  execution;  Walton  v.  Agricultural  Ins.  Co.  116  N.  Y.  317,  5 
L.R.A.  677,  22  N.  E.  443  (dissenting  opinion),  on  eflTect  of  transfer  of  property 
by  husband  to  wife  on  condition  in  policy  against  change  of  title  or  interest. 
Cited  in  notes  in  62  A.  R.  443;  21  LJU^.(N.S.)  443,— on  formation  of  part- 
nership or  change  in  personnel  of  firm  as  effecting  change  of  title  or  ownership 
within  provision  of  policy. 
Conditions  against  Inoombrancea. 

Cited  in  Moulton  v.  .^:tna  F.  Ins.  Co.  25  App.  Div.  276,  49  N.  Y.  Supp.  570» 
holding  condition  in  policy  against  encumbrances  not  violated  by  chattel  mort- 
gage made  by  one  member  of  firm  to  another  for  advance  made  finn. 
Retention  of  proofs  of  loss  by  insured  as  waiver  of  defects. 

Cited  in  Grerman- American  Ins,  Co.  v.  Paul,  5  Ind.  Terr.  703,  83  S.  W.  60; 
Capitol  Ins.  Co.  v.  Wallace,  48  Kan.  400,  29  Pac.  765;  German  Ins.  Co.  v.  Hall, 
1  Kan.  App.  43,  41  Pac.  69;  Jones  v.  Howard  Ins.  Co.  10  N.  Y.  S.  R.  120;  Mark 
V.  National  F.  Ins.  Co.  24  Hun,  565;  Davis  v.  Grand  Rapids  F.  Ins.  Co.  15 
Misc.  263,  36  N.  Y.  Supp.  791 ;  Jones  v.  Howard  Ins.  Co.  117  N.  Y.  103,  22 
N.  E.  578. — ^liolding  rentention  of  proofs  of  loss  by  insurer  for  considerable 
time,  without  objection,  a  waiver  of  defects  therein;  Palmer  v.  Great  Western 
Ins.  Co.  10  Misc.  167,  30  N.  Y.  Supp.  1044,  holding  retention  of  proof  of  loss, 
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without  objection,  and  refusal  to  pay  on  other  grounds,  waiver  of  further 
proofs;  Brink  v.  Guaranty  Mut.  Acci.  Abso.  28  N.  Y.  S.  R.  921,  7  N.  Y.  Supp. 
847,  holding  receipt  and  retention  of  proofs  of  injury  waiver  of  their  regularity. 

Cited  in  reference  notes  in  1  A.  S.  R.  406,  on  waiver  of  objections  to  proof 
of  loss  by  refusing  to  pay  on  some  other  ground;  2  A.  S.  R.  666,  on  waiver 
by  insurance  company  of  compliance  with  conditions  as  to  proof  of  loss. 

Cited  in  note  in  51  L.R.A.  709,  on  waiver  of  condition  in  policy  regarding 
proofs  of  loss,  as  to  keeping,  producing,  and  preserving  books  and  papers  by 
failure  to  act,  or  delay. 

Distinguished  in  Williams  v.  Queen's  Ins.  Co.  39  Fed.  167,  holding  mere 
•delay  of  insurer  of  thirty-seven  days  before  requiring  certificate  of  loss  not 
waiver  thereof,  where  policy  not  payable  until  sixty  days  after  proof  of  loss. 
Sufficiency  of  proofs  of  loss. 

Cited  in  Scottish  Union  Nat.  Ins.   Co.  v.  Keene,  85  Md.  263,  37  Atl.  33, 
holding  condition  in  policy  that  insured  should  furnish  in  case  of  loss  copy 
of  all  descriptions  and  schedules  in  all  policies  sufficiently  complied  with  by 
statement  of  respective  amounts  and  dates. 
Title  of  receiver  to  property. 

Cited  in  Small  v.  Westchester  F.  Ins.  Co.  61  Fed.  789,  as  to  whether  ap« 
pointment  and  possession  of  receiver  would  work  change  in  title  or  possession; 
Detroit  &  T.  S.  L.  R.  Co.  v.  Ferguson,  140  Mich.  384,  103  N.  W.  862,  holding 
that  appointment  of  receiver  for  railroad  company  on  judgment  creditor's  bill 
'does  not  divest  it  of  its  title  to  property;  Devlin  v.  New  York,  4  Misc.  106,  24 
N.  Y.  Supp.  116;  Metropolitan  L.  Ins.  Co.  v.  Sanborn,  34  Misc.  631;  Dow  v, 
Nealis,  47  Misc.  153,  93  N.  Y.  Supp.  379, — ^holding  that  receiver  has  no  title 
to  property  in  his  possession;  Buckley  v.  Harrison,  10  Misc.  683,  31  N.  Y.  Supp. 
999;  Forker  v.  Brown,  10  Misc.  101,  30  N.  Y.  Supp.  827,--holding  receiver 
custodian  of  property  without  title;  Re  Thompson,  10  App.  Div.  40,  41  N.  Y. 
Supp.  740;  Ogden  v.  Arnot,  29  Hun,  146;  Fincke  v.  Funke,  25  Hun,  616,— 
holding  that  title  to  partnership  property  did  not  vest  in  receiver;  Badger  v. 
:8utton,  30  App.  Div.  294,  52  N.  Y.  Supp.  16,  holding  receiver  appointed  in 
action  to  set  aside  fraudulent  conveyance  common  law  receiver;  Shrady  v. 
Van  Kirk,  51  App.  Div.  504,  64  N.  Y.  Supp.  731,  holding  that  receiver  of 
rents  and  profits  of  land  has  no  title  to  land;  Stokes  v.  Hoffman  House,  167 
N.  Y.  554,  53  L.R.A.  870,  60  N.  E.  667  (affirming  46  App.  Div.  120,  61  N.  Y. 
Supp.  821),  holding  that  chancery  receiver  has  no  title  to  property;  United 
States  Trust  Co.  v.  New  York,  W.  S.  ft  B.  R.  Co.  101  N.  Y.  478,  5  N.  E.  310, 
9  N.  Y,  Civ.  Proc.  Rep.  113,  holding  that  receiver  appointed  in  action  to  fore- 
close mortgage  takes  no  title  to  property;  Brooklyn  v.  Jourdan,  7  Abb.  N.  C. 
23;  Negus  v.  Brooklyn,  10  Abb.  N.  C.  180,  1  N.  Y.  Civ.  Proc.  Rep.  471,  62 
How.  Pr.  291;  Decker  v.  Gardner,  124  N.  Y.  334,  11  L.R.A.  480,  26  N.  E. 
814;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  488,  64  N.  E.  194,— holding  that 
appointment  of  temporary  receiver  pendente  lite  does  not  change  title  to  prop- 
erty; Brooklyn  Improv.  Co.  v.  Lewis,  136  App.  Div.  861,  122  N.  Y.  Supp.  Ill, 
•on  title  of  receiver  in  bankruptcy  to  property  leased  to  bankrupt;  Russell  v. 
Washington  L.  Ins.  Co.  62  Misc.  403,  115  N.  Y.  Supp.  950,  on  change  of  title 
to  property  by  appointment  of  receiver  of  insurance  company. 

Cited  in  note  in  19  L.R.A.(N.S.)    644,  on  effect  of  appointment  of  receiver 
lor  insured  on   title  to  property  insured. 
Am.  Rep.  Vol.  XVI.— 69. 
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Distinguished  in  Prince  t.  Schlesinger,  116  App.  Div.  600,  101  N.  Y.  Supp. 
1031,  holding  that  statutory   receiver  takes  title  to  property. 
Transfer  of  stock  from  old  to  new  corporation  as  a  sale. 

Cited   in  Myers  v.   Buell,   67   App.   Div.   290,   73   N.  Y.   Supp.   484,   holding 
that  intention  of  parties  will  prevail  in  construction  of  contract  to  transfer 
stock  from  old  to  new  corporation. 
Ckinstrnctlon  of  policy  as  to  business. 

Cited  in  note  in  14  E.  R.  C.  26,  on  construction  of  contracts  of  insurance 
as  to  business  conducted  on  premises. 

27  AM.  REP.  66,  FIRST  NAT.  BANK  ▼.  WOOD,  71  N.  Y.  405. 

Followed  without  discussion  in  First  Nat.  Bank  v.  Alberger,  71  N.  Y.  600. 
Right  of  ludorser  or  surety  — To  subrogation. 

Cited  in  Jenkins  v.  Smith,  21  Misc.  760,  48  N.  Y.  Supp.  126,  holding  in- 
dorser  surety  in  respect  to  maker  and  on  payment  of  note  entitled  to  be  sub- 
rogated to  mortgagee's  rights  under  mortgage;  Sullivan  v.  Qoodwin,  30  App. 
Div.  104,  61  N.  Y.  Supp.  1000,  on  right  of  accommodation  indorsee  to  subro< 
gation. 

Cited  in  note  in  99  A.  S.  R.  486,  on  rights  and  securities  to  which  payor  ia 
entitled  to  be  subrogated. 
—  To  compel  creditor  to  first  proceed  against  principal  debtor. 

Cited  in  American  Waterworks  &  Guarantee  Co.  v.  Home  Water  Co.  lid- 
Fed.  171,  holding  that  guarantor  cannot  compel  creditor  to  exhaust  security 
of  principal  debtor  before  calling  on  it  for  debt;  Clark  v.  Small  wood,  156  Fed. 
409,  holding  it  questionable  whether  indorser  of  note  in  absence  of  special 
equities,  can  compel  holder  to  enforce  his  security;  Kortlander  v.  Elston, 
2  C.  C.  A.  667,  6  U.  S.  App.  283,  52  Fed.  180,  to  point  that  creditor  who  holds^ 
several  notes  secured  by  mortgage,  one  of  which  is  also  secured  by  indorsement 
of  third  party  entitled  to  have  proceeds  applied  to  unsecured  notes  first;  Carver 
V.  Steele,  116  Cal.  116,  68  A.  S.  R.  166,  47  Pac.  1007;  Kinsel  v.  Ballou,  151 
Cal.  754,  91  Pac  620, — holding  that  creditor  loses  no  rights  against  indorser 
whose  liability  has  become  fixed,  by  failure  to  enforce  his  lien  against  mort- 
gaged property  for  security  for  debt;  Bingham  v.  Mears,  4  N.  D.  437,  27  L.RJL^ 
267,  61  N.  W.  808,  on  question  whether  surety  may,  not  under  exceptional  cir- 
cumstances compel  creditor  to  exhaust  collateral  security  before  suing  him; 
Maffat  V.  Greene,  149  Mo.  48,  50  S.  W.  809,  holding  surety's  right  to  subro- 
gation is  to  collaterals  just  as  he  finds  them;  Converse  v.  ODok,  26  Hun,  44^ 
holding  accommodation  indorser  not  discharged  by  n^lect  of  holder  of  note, 
after  request,  to  enforce  payment  from  maker;  Koehler  v.  Farmers'  ft  D.  Nat. 
Bank,  61  Him,  418,  4  N.  Y.  Supp.  232,  holding  action  on  loan  to  secure  which, 
collaterals  hav^  been  deposited  not  to  be  delayed  to  await  determination  of 
rights  of  other  creditors  to  surplus  proceeds  thereof;  Re  Ilion  Nat.  Bank, 
64  Hun,  605,  8  N.  Y.  Supp.  34,  holding  that  creditor  may  proceed  to  judgment 
fwd  full  satisfaction  against  debtor's  general  estate,  notwithstanding  he  holds 
collaterals;  Third  Nat.  Bank  v.  Shields.  56  Hun,  274,  8  N.  Y.  Supp.  298,. 
holding  that  mortgagee  may  sue  indorser  oa  note  without  first  exhausting 
his  remedy  under  mortgage;  Sterne  v.  Talbott,  89  Hun,  368,  35  N.  Y.  Supp. 
412,  holding  that  surety  cannot  defend  action  brought  on  undertaking  on  appeal 
on  ground  that  debt  can  be  collects  from  principal,  nor  because  of  collaterals- 
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held  by  creditor;  Eggleston  v.  Woolsey,  14  N.  Y.  S.  R.  241,  holding  that  pledgee 
of  security  deposited  as  collateral  on  account  has  right  to  hold  same  until 
payment  of  balance  due;  Sheppard  v.  Ck)nley,  30  N.  Y.  S.  R.  639,  9  N.  Y.  Supp. 
777,  holding  that  surety  on  bond  may  require  enforcement  of  mortgage  given 
to  secure  it;  Mattern  v.  Sage,  16  Daly,  142,  holding  that  broker,  who  has  right 
to  sell  stock  out  at  any  time  to  protect  himselfi  is  not  obliged  to  sell  before 
bringing  action  or  counterclaiming  upon  debt;  Jones  t.  Bristow,  51  App.  Diy. 
302,  64  N.  Y.  Supp.  892,  holding  possession  of  collateral  and  proceeds  by  in- 
dorser  no  bar  to  his  right  to  recover  upon  notes  against  maker;  Western  Transp. 
&  Coal  Co.  V.  Kilderhouse,  87  N.  Y.  430,  holding  that  bank  could  retain  its 
security  until  full  payment  of  balance  due;  State  Bank  v.  Smith,  155  N.  Y. 
185,  49  N.  E.  680  (affirming  86  Hun,  201,  32  N.  Y.  Supp.  999),  holding  that 
holder  of  n^otiable  paper  owes  only  negative  duty  to  surety. 

Cited  in  reference  note  in  58  A.  S.  R.  158,  on  discharge  of  surety  by  creditor's 
failure  to  apply  other  securities  held  by  him. 

Cited  in  notes  in  31  A.  S.  R  753;  32  A.  S.  R.  728, — on  right  of  indorser 
or  surety  to  insist  that  collateral  security  shall  be  first  exhausted;   18  L.R.A. 
(N.S.)    539,  on  effect  of  failure  to  exhaust  security  to  release  indorser. 
Status  of  Indorser  after  notice  and  protest. 

Cited  in  German-American  Bank  v.  Niagara  Cycle  Fittings  Co.  13  A^,  Div. 
450,  43  N.  Y.  Supp.  602,  holding  that  indorser  becomes  principal  debtor,  when 
his  liability  is  fixed  by  protest  and  notice,  and  does  not  stand  as  surety  for 
maker,  to  indorsee  for  value. 

27  AM.  KBP.  70,  COWING  ▼.  AliTMAN,  71  N.  Y.  485,  Reaffirmed  on 

later  appeal  In  70  N.  Y.  167. 
Rights  and  duties  of  bona  fide  holder  of  negotiable  paper. 

Cited  in  McLure  v.  Sherman,  70  Fed.  190,  holding  check  given  in  ordinary 
course  of  business  of  such  value  that  person  receiving  it  cannot  look  to  drawer 
for  amount  until  presentation  to  drawee  and  payment  refused;  Davis  v.  Seeley, 
71  Mich.  209,  38  N.  W.  901,  holding  negotiable  instrument  valid  on  its  face 
and  transferred  before  maturity  to  bona  fide  holders  for  value,  enforcible  in 
their  hands  although  void  as  between  original  parties  on  grounds  of  public 
policy;  Richmond  v.  Diefendorf,  51  Hun,  537,  4  N.  Y.  Supp.  375,  holding 
purchaser  of  note  for  half  its  face  value  bound  to  show  that  he  came  honest- 
ly by  it  when  maker  proves  that  he  was  induced  to  sign  it  by  fraud;  American 
Exch.  Nat.  Bank  v.  New  York  Belting  &  Packing  Co.  74  Hun,  446,  26  N.  Y. 
Supp.  822,  holding  presumption  that  holder  of  note  for  full  value  in  usual 
course  of  business  acquired  it  in  good  faith  and  without  notice  of  its  diversion 
in  absence  of  any  circumstance  tending  to  show  notice;  Ketcham  v.  Govin,  85 
Misc.  375,  71  N.  Y.  Supp.  991,  holding  bona  fide  purchaser  of  negotiable  paper 
not  bound  to  be  on  watch  for  facts  which  might  put  very  cautions  man  on  his 
guard;  Crawford  v.  West  Side  Bank,  17  Jones  &  S.  68,  holding  bank  bound 
as  against  depositor  to  ascertain  that  check  is  genuine  in  all  respects,  and 
when  date  is  forged  it  ceases  to  be  order  of  depositor;  First  Nat.  Bank  y. 
Wolf,  21  N.  Y.  S.  R.  45,  4  N.  Y.  Supp.  278,  holding  title  of  holder  of  note 
for  value  cannot  be  assailed  without  proof  of  notice  of  alleged  diversion. 
—  THien  put  on  inqniry  by  retention  by  Indorser. 

CSted  in  La  Due  v.  First  Nat.  Bank.  31  Minn.  33,  16  N.  W.  426,  holding 
that  subsequent  assignee  of  demand  bank  draft  outstanding  four  months  took 
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it  as  overdue  and  dishonored  paper,  subject  to  any  set-offs  which  drawer  held 
while  in  hands  of  assignor;  Silvennan  v.  National  Butchers  &  D.  Bank,  50 
Misc.  169,  98  N.  Y.  Supp.  209,  holding  retention  of  check  by  holder  for  fourteen 
months  without  presentation  sufficient  to  put  party  taking  it  upon  inquiry: 
Citizens'  State  Bank  t.  Cowles,  39  Misc.  571,  80  N.  Y.  Supp.  598,  holdiiig 
what  is  reasonable  length  of  time  for  check  to  run  before  becoming  dishonored 
differs  according  to  circumstances  of  case. 

Duty  of  subsequent  transferee  of  negotUible  paper  to  show  that  he  is 
bona  fide  holder. 

Cited  in  Lamson  t.  Beard,  45  L.RJL  822,  36  C.  C.  A.  56,  94  Fed.  30,  on 
necessity  of  creditor  who  receiyes  bank  draft  drawn  to  his  order  from  his 
debtor  making  inquiry  before  acceptance;  Ward  y.  City  Truist  Co.  117  App. 
Diy.  130,  102  N.  Y.  Supp.  50,  holding  one  who  takes  draft  in  extinguishment 
of  debt,  surrendering  note  of  debtor  and  collateral,  whether  before  or  after  note 
becomes  due,  holder  for  yalue;  Wilson  y.  Metropolitan  Eley.  R.  Co.  120  N.  Y. 
145,  17  A.  S.  R.  625,  24  N.  E.  384;  Hanover  Nat.  Bank  y.  American  Dock  ft 
Trust  Co.  148  N.  Y.  612,  51  A.  S.  R.  721,  43  N.  E.  72,— holding  purchaser  of 
negotiable  instrument,  under  circumstances  requiring  him  to  make  inquiry 
as  to  its  yalidity,  assumes  no  greater  risk  than  burden  of  proving  that  facts 
which  he  could  have  discovered,  would  have  protected  him;  Richmond  v.  Diefen- 
dorf,  51  Hun,  537,  4  N.  Y.  Supp.  375,  holding  that  purchaser  of  note  for  half 
its  face  value  must  show  that  he  is  bona  fide  holder,  where  maker  proves  that 
he  was  induced  to  sign  it  by  fraud. 

Distinguished  in  Vosburgh  v.  Diefendorf,   119  N.  Y.  357,  16  A.  8.  R.  836, 
23  N.  B.  801,  holding  that  subsequent  transferee  of  negotiable  paper  shown 
to  have  been  obtained  from  maker  by  fraud,  must  show  that  he  is  bona  fide 
holder. 
Presumption  as  to  date  of  Instmment  beln^  date  of  dellyery. 

Cited  in  Close  v.  Brady,  4  Misc.  474,  24  N.  Y.  Supp.  567  (dissenting  opinion), 
as  to  presumption  of  date  of  instrument  being  date  of  delivery. 
Statute  of  limitations  as  to  checks. 

Cited  in  note  in  13  L.R.A.  44,  as  to  when  check  is  considered  stale  or  over- 
due; 22  L.R.A.  110,  on  applicability  of  statute  of  limitations  as  to  bank  checks. 
Effect  of  delivery  of  check  upon  rights  under. 

Cited  in  notes  in  26  L.RJL  569,  on  time  of  delivery  of  check  as  affecting 
rights  of  bona  fide  holder;  128  Am.  St  R.  90,  on  effect  of  delivery  upon  title 
to  check. 

97  AM.  REP.  7S,  COUGHLIX  ▼.  NEW  YORK  O.  St  H.  R.  R.  CO.  71  N.  T. 

448. 
Right  of  attorney  to  Hen  for  his  fees. 

Cited  in  Re  Wilson  &  Greig,  12  Fed.  235,  2  N.  Y.  Civ.  Proc.  Rep.  (Browne)  343, 
2  N.  Y.  Civ.  Proc.  Rep.  (McCarthy)  151,  holding  that  attorney  has  no  general 
lien  upon  uncollected  judgment  for  services  in  other  suits;  Smith  v.  Chic4^, 
R.  I.  &  P.  R.  Co.  56  Iowa,  720,  10  N.  W.  244,  holding  that  attorney  has  right  to 
lien  on  money  due  his  client  in  hands  of  adverse  party  in  action  for  tort; 
Re  Hoyt,  5  Dem.  432,  12  N.  Y.  Civ.  Proc.  Rep.  208,  holding  that  attorney  who 
commences  suit  upon  retainer  to  prosecute  it  has  no  lien  upon  what  might 
be  recovered  in  event  of  its  successful  prosecution;  Re  Knapp,  85  N.  Y.  284, 
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holding  that  attorney  has  lien  for  compensation  and  disbursements  upon 
moneys  receired  by  him  on  client's  behalf  in  cause  of  his  employment;  Re  H — , 
93  N.  Y.  381,  holding  refusal  of  attorney  to  go  on  with  action  because  client 
does  not  supply  him  with  money  waives  former's  right  to  lien;  O'Flaherty  v. 
Hamburg- American  Packet  Co.  168  Fed.  411,  holding  that  attorney  has  no 
lien  in  actions  in  forma  pauperis. 

Cited  in  notes  in  51  A.  S.  R.  258,  on  attorney's  special  or  charging  lien; 
51  A.  S.  R.  261,  on  extent  of  attorney's  charging  lien;  51  A.  S.  R.  265,  on 
attorney's  lien  acquired  by  agreement  or  assignment;  51  A.  S.  R.  273,  on  en- 
forcement of  attorney's  charging  lien;  24  E.  R.  C.  718,  on  attorney's  lien  upon 
judgment  recovered. 

—  Before  Judgment. 

Cited  in  Hanna  v.  Island  Coal  Co.  5  Ind.  App.  163,  51  A.  S.  R.  246,  31  N.  E. 
846;  Stearns  v.  Wallenberg,  51  Or.  88,  14  L.R»^.(N.S.)  1095,  92  Pac.  1079; 
Tyler  v.  Superior  Ct.  30  R.  L  107,  23  L.R.A.(N.S.)  1045,  73  Atl.  467;  Sanberg 
V.  Victor  Gold  &  S.  Min.  Co.  18  UUh,  66,  55  Pac.  74,— holding  that  attorney 
has  no  lien  for  fees  on  cause  of  action  before  judgment;  Cahill  v.  Cahill,  9  N.  Y. 
Civ.  Proc.  Rep.  241,  holding  action  for  personal  injuries  non-assignable  and  lien 
cannot  attach  until  its  establishment  by  verdict;  Kusterer  v.  Beaver  Dam.  56 
Wis.  471,  43  A.  R.  726,  14  N.  W.  617,  holding  that  attorney  has  no  lien  before 
judgment  where  cause  of  action  not  assignable;  Steams  v.  Wollenberg,  61  Or. 
88,  14  L.RJL(N.S.)  1095,  92  Pac.  1079,  holding  that,  though  there  is  no  at- 
torney's lien  on  cause  of  action  by  contract  or  by  statute,  court  may  protect 
same. 

Distinguished  in  Serwer  v.  Serwer,  91  App.  Div.  538,  86  N.  Y.  Supp.  838, 
holding  fact  that  agreement  for  attorney's  services  was  made  before  judgment 
and  cause  of  action  was  not  assignable,  immaterial  as  to  right  of  attorney  to 
have  judgment  held  for  debt  until  his  lien  discharged. 

—  When  cause  of  acHon  is  nonassignable. 

Cited  in  Weller  v.  Jersey  City  H.  ft  P.  Street  P.  Co.  68  N.  J.  Eq.  659,  61  AtL 
459,  6  A.  ft  K  Ann.  Cas.  442;  Oliwell  v.  Verdenhalven,  17  N.  Y.  Civ.  Proc.  Rep. 
362,  7  N.  Y.  Supp.  99,  26  N.  Y.  S.  R.  116,  holding  cause  of  action  for  personal 
injuries  non-assignable,  so  as  to  prevent  attorney  acquiring  lien  upon  cause 
by  agreement;  Keane  v.  Keane,  86  Hun,  159,  33  N.  Y.  Supp.  250,  holding  that 
attorney's  lien  cannot  attach  to  nonassignable  cause  of  action;  McBratney  v. 
Rome,  W.  ft  O.  R.  Co.  17  Hun,  386,  holding  lien  of  attorney  not  protected  by 
court,  where  cause  of  action  nonassignable;  Quinnan  v.  Clapp,  10  Abb.  N.  C. 
394  note,  holding  that  attorney  for  plaintiff  in  action  for  assault  and  battery 
cannot  object  to  settlement  made  before  trial  for  failure  to  pay  his  taxable 
costs;  Voell  V.  Kelly,  64  Wis.  504,  25  N.  W.  636,  as  to  whether  an  attorney  has 
lien  upon  judgment  when  cause  of  action  nonassignable. 

—  For  services  outside  of  action. 

Cited  in  Anderson  v.  Brackeleer,  28  N.  Y.  Civ.  Proc.  Rep.  306,  66  N.  Y.  Supp. 
721,  holding  that  attorney  has  no  lien  upon  cause  of  action,  or  proceeds  of  judg- 
ment not  in  his  own  hands,  for  services  outside  particular  action. 

—  In  special  proceedings  in  surrogate's  court. 

Cited  in  Smith  v.  Central  Trust  Co.  4  Dem.  76,  holding  that  attom^s  have 
no  lien  for  fees  in  special  proceedings  in  Surrogate's  Court;  Eisner  v.  Avery, 
2  Dem.  466.  holding  that  attorney  for  party  to  special  proceeding  in  surrogate's 
court  can  enforce  payment  of  fees  out  of  sum  decreed  to  be  paid  to  latter; 
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Re  Regan,  167  N.  Y.  838,  flO  N.  E.  668,  32  N.  Y.  Civ.  Proc.  Rep.  98   (aflftrming 
29  Misc.  527,  61  N.  Y.  Supp.  1074),  holding  that  attorney  has  lien  for  aervices 
rendered  in  probate  court. 
Kight  of  attorney  to  lien  upon  Jndgment  for  advanced  costs. 

Cited  in  Naylor  v.  Lane,  18  Jones  &  S.  97,  6  N.  Y.  Civ.  Proc.  Rep.  149,  66 
How.  Pr.  400,  holding  attorney  entitled  to  lien  on  judgment  for  amount  of  his 
costs;  Victor  Gold  &  S.  Min.  Co.  v.  National  Bank,  18  Utah,  87,  72  A.  a  R. 
767,  55  Pac.  72,  holding  that  attorneys  have  lien  upon  judgment  for  costs  ad- 
vanced by  them. 
Right  of  client  to  settle  suit  without  consent  of  attorney. 

Cited  in  Swanston  v.  Morning  Star  Min.  Co.  4  McCrary,  241,  13  Fed.  215, 
holding  that  plaintiff  has  right  to  settle  personal  injury  action  without  consent 
of  attorneys;  Paulson  v.  Lyson,  12  N.  D.  364,  97  N.  W.  533,  1  A.  &  E.  Ann.  Cas. 
245,  holding  that  client  may  consent  to  dismissal  of  action  without  assent  of 
his  attorney;  Lamont  v.  Washington  &  G.  R.  Co.  2  Mackey,  502,  holding  that 
parties  to  pending  suit  may  settle  it  before  judgment  without  consulting 
attorneys;  Pence  v.  Sweeney,  3  Idaho,  181,  28  Pac.  413,  holding  that  client 
cannot  escape  consequences  of  settlement  made  without  attorney's  knowledge 
if  it  is  offered  in  evidence  against  him;  Dimick  v.  Cooley,  3  N.  Y.  Civ.  Proc.  Rep. 
141;  Doyle  v.  New  York,  O.  &  W.  R.  Co.  66  App.  Div.  398,  72  N.  Y.  Supp.  936; 
Dolliver  v.  American  Swan  Boat  Co.  32  Misc.  264,  65  N.  Y.  Supp.  978,  31  N.  Y. 
Civ.  Proc.  Rep.  141,  holding  that  client  may  make  honest  settlement  of  action 
independent  of  attorney;  Stahl  v.  Wadsworth,  13  N.  Y.  Civ.  Proc.  Rep.  2,  10 
N.  Y.  S.  R.  228,  holding  that  parties  may  settle  action  even  though  attorney 
does  not  consent;  Schriever  v.  Brooklyn  Heights  R.  Co.  30  Misc.  145,  61  N.  Y. 
Supp.  890,  30  N.  Y.  Civ.  Proc.  Rep.  67,  holding  that  attorney's  lien  upon  cause 
of  action  is  subject  to  right  of  parties  to  compromise  and  settle;  Corbit  v. 
Watson,  88  App.  Div.  467,  85  N.  Y.  Supp.  125,  holding  that  solvent  client  may 
collect  judgment  and  execute  satisfaction  price  without  knowledge  or  consent 
of  attorney;  Re  Fitzsimmons,  77  App.  Div.  345,  79  N.  Y.  Supp.  194,  holding  that 
court  will  not  permit  attorney  to  defeat  settlement  by  client  where  attorney's 
agreement  for  compensation  is  unconscionable;  Adsit  v.  Hall,  3  How.  Pr.  N.  S. 
373,  holding  right  of  plaintiff  to  stop  litigation  after  adverse  judgment  subject 
to  attorney's  lien  for  his  costs. 

Cited  in  notes  in  87  A.  D.  168,  on  power  of  client  over  action;  41  A.  S.  R. 
262,  on  effect  of  compromise  before  judgment  on  attorney's  charging  lien;  51 
A.  S.  R.  263,  on  collusive  settlement  as  affecting  attorney's  charging  lien; 
51  A.  S.  R.  276,  on  compromise  before  judgment  as  affecting  statutory  lien; 
83  A.  S.  R.  180,  on  power  of  parties  to  settle  controversy  before  judgment  with- 
out consulting  wishes  of  their  attorneys;  93  A.  S.  R.  173,  on  exclusiveness  of 
attorney's  authority  to  settle  or  compromise  action. 
Power  of  court  to  continue  suit  for  protection  of  attorney. 

Cited  in  Ebeharde  v.  Schuster,  10  Abb.  N.  C.  374,  holding  that  court  will 
refuse  discontinuance  of  cause  where  defendant's  attorneys  have  notice  of  lien 
of  plaintifi^s  attorney  and  fail  to  notify  him;  Quinlan  v.  Birge,  43  Hun,  483, 
holding  that  attorney  cannot  proceed  with  action,  after  its  settlement,  without 
obtaining  permission  of  court;  McArthur  v.  Gordon,  126  N.  Y.  579,  12  L.R.A. 
667,  27  N.  E.  1033,  holding  client  not  bound  to  continue  litigation  for  benefit 
of  attorney  when  he  judges  it  prudent  to  stop,  if  he  is  able  and  willing  to  satisfy 
just  claims  of  latter;  MeBratney  y.  Rome,  W.  &  O.  R.  Co.  87  N.  Y.  467,  to 
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point  that  court  has  power  to  protect  attorney  against  collnsiye  settlement  in 
fraud  of  his  rights;  Tullls  v.  Bushnell,  12  Daly,  217,  65  How.  Pr.  465;  Randall 
V.  Van  Wagenen,  115  N.  Y.  527,  12  A.  S.  R.  828,  22  N.  E.  361,  17  N.  Y.  av. 
Proc.  Rep.  403,  holding  that  an  attorney  has  no  right  to  bring  equitable  action 
to  enforce  his  inchoate  right,  as  attorney,  where  there  has  been  fraudulent 
settlement  of  case;  National  Exhibition  Co.  t.  Crane,  167  N.  Y.  505,  60  N.  E. 
768  (affirming  54  App.  Div.  176,  66  N.  Y.  Supp.  361),  holding  that  court  may 
impose  costs  upon  dishonest  discontinuance  of  action  to  defraud  attorney  of 
his  costs  where  no  counterclaim  interposed;  Fischer-Hansen  y.  Brooklyn 
Heights  R.  Co.  173  N.  Y.  402,  66  N.  E.  395,  33  N.  Y.  Civ.  Proc.  Rep.  326  (re- 
versing 63  App.  Div.  356,  71  N.  Y.  Supp.  513),  holding  attorney's  lien  enforci- 
ble  in  equitable  action  after  settlement  by  insolvent  client  before  trial;  Jackson 
V.  Stearns,  48  Or.  25,  5  L.RJL(N.S.)  390,  84  Pac.  798,  holding  that  court  may 
set  aside  collusive  settlement  of  suit  consummated  pursuant  to  intent  of  both 
parties  to  defraud  attorney,  and  permit  latter  to  proceed  with  case  in  client's 
name;  Potter  v.  Ajax  Min.  Co.  19  Utah,  421,  57  Pac  270,  holding  that  court 
may  continue  action  to  protect  attorney  from  fraud  of  his  client  and  determine 
amount  of  compensation. 

Cited  in  note  in  14  L.R.A.(N.S.)  1096,  on  power  of  court  to  protect  attorney 
who  has  taken  case  on  contingent  fee  against  voluntary  dismissal  by  client 
without  his  consent. 

Distinguished  in  Asteand  v.  Brooklyn  Heights  R.  Co.  24  Misc.  9,  53  N.fY. 
Supp.  294,  28  N.  Y.  Civ.  Proc.  Rep.  113,  holding  that  attorney  will  be  allowed 
to  continue  action,  where  client  makes  settlement  in  order  to  defeat  attorney's 
agreed  lien  for  one  third  of  any  recovery ;  Whittaker  v.  New  York  &  H.  R.  Co.  22 
Jones  &,  S.  8,  holding  that  court  has  power  to  set  aside  and  vacate  satisfaction 
of  judgment  entered  upon  settlement  between  parties  in  order  to  protect  at- 
torney's lien. 
Status  of  law  of  maintenance  and  champerty. 

Cited  in  Stotsenburg  v.  Marks,  79  Ind.  193,  as  to  status  of  law  of  maintenance 
and  champerty  in  this  state. 

—  Maintenance. 

Cited  in  Ross  v.  Ft.  Wayne,  12  C.  C.  A.  627,  24  U.  S.  App.  506,  64  Fed.  1006, 
holding  that  one  who  has  interest  in  subject  matter  of  suit  may  lawfully  buy  up 
interest  of  plaintiff  pending  suit,  and  prosecute  it  himself;  Bartholomew  County 
V.  Jameson,  86  Ind.  154,  holding  that  one  interested  in  result  of  suit  as  guarantor 
may  lawfully  assist  in  its  prosecution. 

Cited  in  note  in  6  E.  R.  C.  391,  on  validity  of  agreements  of  champerty  and 
maintenance. 

—  Champerty. 

Cited  in  Silverman  v.  Pennsylvania  P.  Co.  141  Fed.  382,  holding  contract 
by  attorney  to  conduct  suit  on  contingent  fee  and  advance  all  disbursements, 
void;  Blashfield  v.  Empire  State  Teleph.  &  Teleg.  Co.  18  N.  Y.  Supp.  250,  hold- 
ing assignment  of  several  causes  of  action  by  abutting  owners  to  one  person 
for  purpose  of  determining  their  rights  not  champertous;  Fowler  v.  Callan, 
12  Daly,  263,  4  N.  Y.  Civ.  Proc.  Rep.  413,  holding  deed  of  undivided  half  of 
certain  realty  executed  to  attorney  for  services  necessary  to  secure  to  latter 
title  to  property,  and  to  cover  costs  and  expenses,  void;  Chester  v.  Jumel,  2 
Silv.  Sup.  Ct.  159,  5  N.  Y.  Supp.  809,  24  N.  Y.  S.  R.  214,  holding  a^eement 
by  attorney  with  heirs  of  realty  to  recover  property  and  bear  costs  and  dis- 
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bursementfl  in  oonsideration  of  certain  per  cent  in  amount  realized,  not  cham- 
pertous;  Whittaker  v.  New  York  A  H.  R.  Co.  11  N.  Y.  Civ.  Proc  Rqp.  189,  hold- 
ing that  honest  contract  between  attorney  and  client  will  be  upheld,  although 
attorney's  compensation  contingent  and  payable  out  of  proceeds;  Newberg 
V.  Schwab,  17  Jones  k  S.  232,  6  N.  Y.  Civ.  Proc  Rep.  19,  holding  that  attorney 
may  take  assignment  of  judgment  in  favor  of  client  in  payment  of  any  debt 
due  to  him  by  client;  Stedwell  v.  Hartmann,  74  App.  Div.  126,  77  N.  Y.  Supp. 
498,  holding  contract  of  attorney  to  conduct  at  his  own  expense  proceedings 
for  one  half  recovery,  champertous;  Re  Clark,  184  N.  Y.  222,  77  N.  E.  1,  holding 
employment  of  layman  by  attorneys  to  procure  clients  misdemeanor. 

Cited  in  notes  in  83  A.  8.  R.  183;  27  A.  R.  320,— on  champerty. 

Distinguished  in  Story  v.  Satterlee,  18  Daly,  169,  holding  purchase  of  right 
to  institute  suit  by  attorney  no  defense  to  action  when  brought. 
AMlgnablllty  of  tort  action. 

ated  in  North  Chicago  Street  R.  Co.  v.  Ackley,  171  lU.  100,  44  L.R.A.  177, 
49  N.  £.  222,  holding  torts  to  person  or  character  not  assignable. 

Cited  in  notes  in  44  L.RJL  178,  on  assignability  of  cause  of  action  for 
personal  injuries  from  railroads  and  common  carriers;  44  L.R.A.  184,  on 
assignability  of  cause  of  action  for  personal  injuries. 

S7  AM.  REP.  80,  LEONARD  v.  BROOKIiYN,  71  N.  T.  498. 
Enforciblllty  of  mechanics'  Hens  against  property  of  public  corporation 
in  public  use. 

Cited  in  Griffith  v.  Happersberger,  86  Cal.  605,  26  Pac.  137,  holding  monu- 
ment in  public  park  which  is  affixed  to  freehold  not  subject  to  lien  for  labor 
or  materials;  Parke  County  v.  CConner,  86  Ind.  531,  44  A.  R.  338,  holding 
mechanic's  lien  unenforceable  against  public  square  or  court  house  of  county; 

Portland  Lumbering  &  Mfg.  Co.  v.  School  Dist.  No.  1,  13  Or.  283,  10  Pac.  350, 
holding  that  mechanics'  lien  cannot  be  acquired  or  enforced  against  public 
property  held  for  public  use,  in  absence  of  statute  to  contrary;  First  Nat.  Bank 
V.  Malheur  County,  30  Or.  420,  35  LJt.A.  141,  45  Pac.  781,  holding  county 
bridge  exempt  from  mechanic's  lien  on  ground  of  public  policy;  Atascosa 
County  V.  Angus,  83  Tex.  202,  29  A.  S.  R.  637,  18  S.  W.  563,  holding  that 
builders'  and  mechanics'  liens  can  only  be  created  against  public  buildings  and 
grounds  when  right  expressly  conferred  by  statute;  Wilkinson  v.  Hoffman, 
61  Wis.  637,  21  N.  W.  816,  holding  that  lien  of  subcontractor  does  not  extend 
to  machinery  furnished  by  him  and  placed  in  building  constituting  part  of  water 
works  of  city;  Fluty  v.  School  Dist.  49  Ark.  94,  4  S.  W.  278,  to  point  that 
mechanic  who  builds  public  school  house  has  no  lien  for  his  work  and  materials, 
even  though  he  contract  for  one;  Lessard  v.  Revere,  171  Mass.  294,  50  N.  £. 
533,  holding  school  house  held  by  town  for  public  school  purposes  not  subject 
to  mechanics'  lien. 

Cited  in  reference  notes  in  78  A.  D.  696,  on  liability  of  public  buildings  to 
mechanics'  liens;  31  A.  R.  226,  as  to  whether  municipal  building  can  be  sub- 
jected to  mechanics'  lien;  30  A.  S.  R.  308,  on  what  property  is  subject  to 
mechanics'  lien. 

Cited  in  notes  in  45  A.  D.  680;  35  L.R.A.  142, — on  mechanics'  liens  on  public 
property. 

Distinguished  in  Arrison  v.  Company  D,  North  Dakota  Nat.  Guard,  12  N.  D. 
554,  98  N.  W.  83,  1  A.  4  E.  Ann.  Cas.  368,  holding  armory  built  by  incorporated 
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national  guard  subject  to  operation  of  mechanics'  lien  law;  Bell  y.  New  York» 
106  N.  Y.  139,  11  N.  £.  496,  holding  contract  for  construction  of  school  house, 
contract  within  meaning  of  statute  giving  lien  to  laborer  or  materialman  on 
moneys  in  control  of  city,  due  or  to  grow  due  under  contract. 
—  Qaasl-public  oorporatloii. 

Cited  in  McNeal  Pipe  &  Foundry  Co.  t.  Bullock,  38  Fed.  666,  holding  plant 
and  pipes  of  water  company  furnishing  city  with  water  not  subject  to  mechanics' 
lien;  Pittsburg  Testing  Laboratory  y.  Milwaukee  Electric  R.  &  Light  Co.  110 
Wis.  633,  84  A.  8.  R.  948,  86  N.  W.  692,  holding  that  lien  may  be  enforced 
against  such  structures  or  property  of  railroad  as  are  not  essential  to  maintenance 
and  operation  of  road. 
Right  to  issue  execntlon  against  public  property. 

Cited  in  Werlein  y.  New  Orleans,  177  U.  S.  390,  44  L.  ed.  817,  20  Sup.  Ct.  Rep. 
682,  to  point  that  public  square  of  city  is  not  subject  to  sale  under  execution 
against  city;  The  Fidelity,  16  Blatch.  669,  Fed.  Cas.  No.  4,768,  holding  steam- 
tug  belonging  to  municipality  and  used  exclusively  by  it  as  instrument  in  per- 
forming its  lawful  duties  not  subject  to  seizure  in  suit  in  rem  for  damages  for 
act  of  tug;  Emery  County  v.  Burresen,  14  Utah,  328,  60  A.  S.  R.  898,  37  L.R.A. 
732,  47  Pac.  91,  holding  that  no  execution  can  issue  upon  judgment  against 
county. 
Right  to  aasess  public  property  for  street  improvements. 

Cited  in  Jewett  v.  State,  94  Ind.  663,  holding  that  public  square  of  county 
cannot  be  sold  on  precept  to  pay  street  assessment;  Edwards  k  W.  Constr. 
Co.  V.  Jasper  County,  117  Iowa,  366,  94  A.  S.  R.  301,  90  N.  W.  1006,  holding  city 
property  owned  and  used  for  public  purposes  by  county  not  exempt  from  street 
assessment. 

Cited  in  note  in  132  Am.  St.  Rep.  312,  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest. 
Right  of  county  commissioners  to  mortgage  court  house  site. 

Cited  in  Vaughn  v.  Forsyth  County,  118  N.  C.  636,  24  S.  E.  426,  holding  that 
county  commissioners  have  no  right  to  mortgage  county  land  to  secure  bonds 
Issued  to  build  court  house  thereon. 
Right  to  tax  water  reservoir  of  city  outside  city  limits. 

Cited  in  Rochester  v.  Rush,  80  N.  Y.  302,  holding  water  reservoir  owned  and 
held  by  city  for  public  purposes  not  subject  to  taxation,  though  located  in 
different  town. 

27  AM.  REP.  86,  BROWNING  T.  HOMB  INS.  CO.  71  N.  T.  508. 
Warranty  of  occupation  of  insured  premises. 

Cited  in  Watertown  F.  Ins.  Co.  v.  Grehan,  74  Ga.  642,  holding  premises 
occupied  within  meaning  of  insurance  policy  where  insured  slept  in  it  and  was 
occupying  it  at  time  of  fire;  Woodruff  v.  Imperial  F.  Ins.  Co.  83  N.  Y.  133, 
holding  answer  to  question  in  application  as  to  use  of  insured  property,  that  it 
was  "dwelling,"  not  warranty  that  it  was  in  use  as  dwelling  at  time;  Short 
T.  Home  Ins.  Co.  90  N.  Y.  16,  43  A.  R.  138,  holding  presumption  that  insurance 
was  made  without  regard  to  occupation  where  no  statement  in  policy  as  to 
oeeupation. 

Cited  in  note  in  28  A.  R.  230,  on  construction  of  "occupancy"  as  applied  to 
insured  buildings. 
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SUpulatioDs  In  policy  against  change  In  title  or  possession. 

Cited  in  Arkansas  F.  Ins.  Co.  v.  Wilson,  67  Ark.  563,  77  A.  S.  R.  129,  48 
L.R.A.  510,  55  S.  W.  933,  holding  stipulation  in  policy  against  incumbrance 
or  change  of  insured's  sole  ownership  not  avoided  by  executory  agreement  to 
sell,  where  no  deed  passed  and  no  possession  given;  Phenix  Ins.  Co.  t.  Caldwell, 
187  111.  73,  58  N.  £.  314  (affirming  85  111.  App.  104),  holding  bond  for  deed  not 
sale  within  meaning  of  policy,  stipulating  against  sale  of  property  without 
insurer's  consent;  Kempton  v.  State  Ins.  Co.  62  Iowa,  83,  17  N.  W.  194,  holding 
mere  contract  for  sale  and  future  delivery  not  breach  of  proviso  in  policy  against 
sale  of  property  without  insurer's  consent;  Pringle  v.  Des  Moines  Ins.  Co. 
107  Iowa,  742,  77  N.  W.  521,  holding  stipulation  in  policy  against  change  of 
title  or  ownership  not  violated  by  contract  of  sale  upon  which  no  payment  was 
made;  Gamer  v.  Milwaukee  Mechanics'  Ins.  Co.  73  Kan.  127,  117  A.  S.  R.  460, 
4  L.R.A.(N.S.)  654,  84  Pac.  717,  9  A.  &  E.  Ann.  Cas.  459,  holding  stipulation 
in  policy  against  change  of  title  or  interest  not  violated  by  executory  contract 
of  sale  without  actual  transfer  of  title;  Slobodisky  v.  Phenix  Ins.  Co.  53  Neb. 
816,  74  N.  W.  270,  holding  that  one  may  have  insurable  interest  in  real  estate 
sold  at  judicial  sale;  Hall  v.  Philadelphia  Fire  Asso.  64  N.  H.  405,  13  Atl.  648, 
holding  mortgagee  to  whom  policy  is  made  payable  not  bound  by  adjustment  of 
loss  with  mortgagor  without  former's  consent;  Tiemann  v.  Citizens'  Ins.  Co. 
76  App.  Div.  5,  78  N.  Y.  Supp.  620,  holding  that  contract  of  sale  of  real  property 
by  insured  does  not  effect  change  of  his  interest  therein;  Uhlfelder  v.  Palatine 
Ins.  Co.  Ill  App.  Div.  57,  97  N.  Y.  Supp.  499,  holding  mortgagee  who  bids  in 
property  on  foreclosure  entitled  to  indemnity  for  loss  accruing  prior  to  delivery 
of  deed,  where  policy  made  payable  to  mortgagee  as  interest  may  appear;  Haight 
V.  Continental  Ins.  Co.  92  N.  Y.  51,  holding  that  sale  on  foreclosure  before  deed 
executed  or  report  made  does  not  work  transfer  of  insured's  interest  therein; 
Walradt  v.  Phoenix  Ins.  Co.  136  N.  Y.  376,  32  A.  S.  R.  752,  32  N.  E.  1063, 
holding  that  issuance  and  levy  of  execution  did  not  work  change  of  title  or 
interest  within  meaning  of  policy  stipulating  against  change  of  title  or  in- 
terest, except  change  of  occupant  without  increased  hazard;  Wood  v.  American 
F.  Ins.  Co.  149  N.  Y.  382,  52  A.  S.  R.  733,  44  N.  E.  80,  holding  that  sale  of 
realty  on  execution  before  expiration  of  redemption  period  does  not  effect  change 
of  insured's  interest  therein;  Davidson  v.  Hawkeye  Ins.  Co.  71  Iowa,  532,  60  A.  R. 
818,  32  N.  W.  514  (dissenting  opinion),  on  effect  of  contract  for  sale  on  policy 
stipulating  against  sale  or  incumbrance  of  property;  Tiemann  v.  Citizens'  Ins.  Co. 
76  App.  Div.  5,  78  N.  Y.  Supp.  620,  holding  that  execution  of  contract  of  sale 
of  infant's  land  subject  to  approval  of  court  is  not  change  of  interest  avoiding 
policy. 

Cited  in  notes  in  28  A.  D.  155,  on  absolute  sale  as  alienation  defeating  claim 
for  insurance;  59  A.  D.  310,  on  effect  of  clause  restricting  any  sale,  transfer, 
change  of  title,  or  possession  of  insured  property;  4  hJRJL  638,  as  to  what 
change  of  title  avoids  policy. 

Duty  of  applicant  for  Insurance  to  make  disclosure. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  4  T.  Co.  38  L.R.A. 
33,  19  C.  C.  A.  286,  37  U.  S.  App.  692.  72  Fed.  413,  holding  applicant  for  life 
iiisuraiico  not  bound  to  make  voluntary  disclosures  if  he  is  not  guilty  of  bad 
faith  in  suppressing  facts  with  intent  to  mislead;  Smith  v.  Home  Ins.  Ca  47 
Hun.  30,  holding  applicant  not  bound  to  disclose  facts  not  called  for  by  any  in- 
quiry in   blank   application   furnished  by   insurer;    Dunbar  v.   Phenix  Ins.  Co. 
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72  Wis.  492,  40  N.  W.  386,  holding  failure  of  insured  to  disclose  material  facts 
in  application  waived  by  insurer  receiving  it  and  issuing  policy  thereon* 

Cited  in  notes  in  55  A.  D.  369,  as  to  when  concealment  is  fatal  to  insurance 
policy;  6  E.  R.  C.  833,  on  duty  of  inaured  to  disclose  all  material  facts  relating 
to  contract  of  insurance. 
Admissibility  of  statements  of  insured  against  mortgagee. 

Cited  in  note  in  18  L.RA.(N.S.)  204,  on  admissibility  of  statements  of  insured 
;after  loss  in  action  by  mortgagee  upon  policy. 
Relation  of  parties  to  insurance  when  insurer's  liability  becomes  fixed. 

Cited  in  note  in  3  L.R.A.  524,  on  relation  of  parties  to  insurance  contract 
when  insurer's  liability  becomes  fixed. 

117  AM.  REP.  87,  QUINN  v.  PEOPLE,  71  N.  Y.  561. 
Wliat  constitutes  * 'dwelling  house"  —  In  law  of  burglary. 

Cited  in  Stearns  v.  Vincent,  50  Mich.  209,  45  A.  R.  37,  15  N.  W.  86,  to  point 
that  "dwelling  house"  in  law  of  burglary  Includes  whatever  is  within  curtilage 
even  if  not  inclosed  with  dwelling,  if  used  for  domestic  purposes;  Hahn  v.  State, 
60  Neb.  487,  83  N.  W.  674,  holding  breaking  into  basement  hallway  burglary 
of  dwelling  house  of  person  residing  in  building  and  having  general  control 
thereof,  although  basement  not  connected  internally  with  other  rooms. 

Cited  in  reference  note  in  44  A.  R.  541,  on  storehouse  as  dwelling  house  as  to 
t)urglary. 

Cited  in  notes  in  2  A.  S.  R.  391,  on  stores  as  subject  to  burglary;  8  L.RJ^. 
'691,  on  part  of  house  as  dwelling  house. 
^>  In  prosecution  for  arson. 

Distinguished  in  Levy  v.  People,  80  N.  Y.  327,  holding  that  "dwelling  house," 
for  purpose  of  indictment  for  arson,  includes  every  edifice  usually  occupied  as 
lodging  place. 

Power  of  court  to  allow  correction  of  indictment. 

Distinguished  in  People  v.  Richards,  44  Hun,  278,  5  N.  T.  Crim.  Rep.  265, 
holding  that  under  code  of  criminal  procedure  court  may  allow  correction  of 
•erroneous  allegations  in  indictment  in  respect  to  anything  or  person. 

2  7  AM.  REP.  98,  STATE  v.  SAUNDERS,  19  KAN.  127. 
<k>nstitutionality  of  state  laws  in  reference  to  interstate  commerce. 

Cited  in  Hardy  v.  Atchison,  T.  &  S.  F.  R.  Co.  32  Kan,  698,  5  Pac.  6,  holding 
inaction  of  Congress  as  to  Interstate  transportation  of  goods,  when  considered 
with  reference  to  its  legislation  with  respect  to  foreign  commerce  equivalent  to 
declaration  that  it  shall  be  free  and  untrammeled;  Rothermel  v.  Zeigler,  7  Pa. 
Co.  Ct.  506,  holding  that  act  prohibiting  buying  or  bartering  within  certain 
•counties  with  intent  to  sell  produce  bought  outside  of  counties,  without  license, 
•does  not  discriminate  between  people  of  this  state  and  citizens  of  other  states. 

Cited  in  reference  note  in  23  A.  S.  R.  779,  on  state  statutes  regulating  interstate 
■commerce. 

Distinguished  in  Stubbs  v.  People,  40  Colo.  414,  122  A.  S.  R.  1068,  11  L.R.A. 

(N.S.)  1071,  90  Pac.  1114,  13  A.  &  E.  Ann.  Cas.  1025,  holding  stetute  prohibiting 

importing  of  dockedtailed  horses  or  using  of  them  while  still  owned  by  person 

importing  them,  unconstitutional ;  Rothrmel  v.  Meyerle,  136  Pa.  250,  9  L.R.A.  366, 

2  Inters.  Com.  Rep.  315,  20  Atl.  583,  holding  act  prohibiting  buying  of  butter 
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and  eggs  within  certain  countieB,  with  intent  to  send  same  for  tale  to  outside 

counties  without  license  not  inyalid  as  discriminating  against  citizens  of  other 

states. 

—  Regulations  for  preserration  of  game. 

Cited  in  McDonald  y.  Southern  Exp.  Co.  134  Fed.  282,  holding  act  pro- 
hibiting shipment  of  any  shad  fish  beyond  limits  of  state  and  making  common 
carrier  of  same  liable  to  fine,  unconstitutional;  Territory  y.  Eyans,  2  Idaho^ 
638,  7  L.R.A.  288,  23  Pac.  115,  holding  act  prohibiting  exportation  of  fish  from 
territory  in  conflict  with  United  States  constitution. 

Cited  in  note  in  35  A.  R.  391,  on  applicability  of  statute  forbidding  possessicn 
of  game  to  game  lawfully  taken  in  another  state. 

Distinguished  in  Magner  y.  People,  97  111.  320,  holding  act  making  it  unlawfuF 
to  haye  possession  of  certain  game  for  purpose  of  sale  though  killed  in  another 
state  and  sent  to  purchaser  here  not  unconstitutional  as  attempt  to  regulate- 
interstate  commence. 

Disapproyed  in  Geer  y.  Connecticut,  161  U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct. 
Rep.  600  (affirming  61  Conn.  144,  13  L.R.A.  804,  3  Inters.  Com.  Rep.  732,  22 
Atl.  1012),  holding  that  state  may  enact  that  birds  may  be  killed  and  sold,  or 
held  for  sale,  only  for  domestic  consumption ;  Organ  y.  State,  56  Ark.  267, 19  S.  W. 
840,  holding  act  of  legislature  prohibiting  exportation  of  fish  and  game  from  state 
not  in  yiolation  of  commerce  clause  in  U.  S.  Constitution;  Ex  parte  Fritz,  8G 
Miss.  210,  109  A.  S.  R.  700,  38  So.  722,  holding  statute,  regulating  and  restricting 
capture  of  creatures  ferae  naturae  not  reduced  to  actual  possession  constitutional 
although  person  capturing  them  intended  to  ship  them  to  another  state;  State 
y.  Nergaard,  124  Wis.  414,  102  N.  W.  899,  holding  that  state  has  right  to  enact 
laws  to  presence  its  fish  and  game  and  may  prohibit  sale  or  shipment  of  more  than 
giyen  quantity  within  giyen  time  by  any  one  person. 

27  AM.  REP.   101,  OTTAWA  COUNTY  T.  NBIiSON,   19  KAN.  SS4. 
Necessity  of  legislature  leyylng  taxes  uniformly. 

Cited  in  National  Bank  y.  Barber,  24  Kan.  534,  holding  that  legislature  cannot 
exempt  real  estate  from  taxation  in  addition  to  that  exempted  by  Constitution; 
Midland  Elevator  Co.  y.  Stewart,  50  Kan.  378,  32  Pac.  33,  holding  act  authorizing 
certain  county  to  leyy  tax  for  county  purposes  yalid;  Re  Page,  60  Kan.  842, 
47  L.R.A.  68,  58  Pac.  478,  holding  act  proyiding  for  tax  on  contracts  with  un- 
licensed insurance  companies  departure  from  constitutional  rule  of  uniformity  of 
taxation;  Sumner  County  y.  Wellington,  66  Kan.  500,  97  A.  S.  R.  396,  60  L.R.A. 
850,  72  Pac.  216,  holding  waters  works  owned  by  city  exempt  form  taxation ;  State 
y.  United  States  k  C.  Exp.  Co.  60  N.  H.  219,  holding  act  to  tax  express  companies 
unequal  diyision  of  public  expense  and  unconstitutional;  State  y.  Lawrence,  79 
Kan.  234,  100  Pac  485,  holding  that  act  authorizing  city  to  leyy  taxes  to  aid 
state  university  does  not  violate  constitutional  provision  for  uniformity;  Yam- 
hill County  V.  Foster,  53  Or.  124,  99  Pae.  286,  holding  that  rate  of  taxaticm  must 
be  equal  and  uniform  throughout  taxing  district. 

Cited  in  reference  note  in  29  A.  R.  328,  on  uniformity  of  taxation  applied 
to  all  of  same  class. 

Cited  in  notes  in  102  A.  8.  R.  925;  1  L.ILA.  758, — on  equality  and  uniformity 
of  taxation;  4  L.RJL  809,  on  rule  of  uniformity  as  to  taxation. 
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What  constitutes  tax  within  meaning  of  section  of  constitution  requiring 
uniformity. 

Cited  in  Beebe  y.  Wells,  37  Kan.  472,  15  Pac.  665,  holding  stenographer's  fee 
In  action  in  whioh  he  renders  no  services  not  tax;  Franklin  County  y.  Ottawa, 
49  Kan.  747,  33  A.  8.  R.  396,  31  Pae.  788,  to  point  that  constitutional  provision 
relating  to  uniform  and  equal  rate  of  assessment  and  taxation  does  not  apply  to 
street  assessments;  Clotilde  v.  Atchison,  9  Kan.  App.  251,  59  Pac  676,  holding 
special  street  paving  assessments  taxes  within  meaning  of  constitution;  Pleuler 
T.  State,  11  Neb.  547,  10  N.  W.  481;  State  ex  reL  Grigsby  v.  Buechler,  10  S.  D. 
166,  72  N.  W.  114, — ^holding  liquor  license  not  tax  within  provision  of  constitution 
requiring  uniformity  of  taxation;  Tekoa  v.  Reilly,  47  Wash.  202,  13  LJl.A,(N.S.) 
"901,  91  Pac.  769,  holding  street  poll  tax  not  in  violation  of  constitutional  provision 
requiring  uniformity  of  taxation. 

Cited  in  notes  in  4  L.R.A.  810,  as  to  whether  license  fees  are  taxes;   29 
L.RJL  406,  on  poll  taxes  as  not  within  uniformity  provision  of  constitution. 
liiability  of  detached  territory  of  county  to  pay  tax  for  prior  bonded 
indebtedness. 

Cited  in  State  ex  rel.  Robb  v.  Kiowa  County,  41  Kan.  630,  21  Pac  601,  holding 
•detached  territory  of  county  subject  to  bond  tax  issued  before  county  divided; 
Chanler  v.  Reynolds,  19  Kan.  249,  holding  detached  territory  of  township  or 
tM>unty  only  authorized  to  pay  prior  bonded  indebtedness  in  case  bonds  were  both 
■authorized  and  issued  previous  to  detachment. 

Cited  in  note  in  20  A.  S.  R.  678,  on  liability  of  detached  territory  of  county  for 
previous  debts  of  county. 

Distinguished  in  Craft  v.  Loflnck,  34  Kan.  366,  8  Pac.  369,  holding  people  of 
detached  portion  of  township  not  under  moral  obligation  to  pay  bridge  bonds 
issued  by  old  township  after  detachment. 
Validity  of  tax  on  property  in  unorganized  counties. 

Cited  in  Francis  v.  Atchison,  T.  &  S.  F.  R.  Co.  19  Kan.  303,  holding  act  author- 
izing collection  of  state  taxes  on  railroad  property  in  unorganized  coimties 
"constitutional;  Farris  v.  Vannier,  6  Dak.  186,  3  L.R.A.  713,  42  N.  W.  31  (dis- 
dsenting  opinion ) ,  on  validity  of  tax  on  property  in  unorganized  county  for  benefit 
of  organized  coimty. 

Power  of  legislature  to  postpone  election  to  adjust  ofBdal  terms. 

Cited  in  Wilson  v.  Clark,  63  Kan.  605,  65  Pac.  705,  holding  that  legislature 
lias  power  to  postpone  election  for  reasonable  time  in  order  to  readjust  ofilcial 
terms. 
Nature  of  special  election  of  newly  organized  county. 

Cited  in  State  ex  rel.  Little  v.  Wentworth,  55  Kan.  298,  40  Pac.  648,  to  point 
that  first  or  special  election  of  officers  of  newly  organized  counties  is  provisional 
only. 

Power  of  legislature  as  to  exemptions. 

Cited  in  Towle  v.  Towle,  81  Kan.  675,  27  L.R.A.(N.S.)  650,  107  Pac  228, 
to  point  that  legislature  may  increase  exemptions  provided  by  constitution. 

Cited  in  note  in  19  L.RJ1.  80,  on  power  of  state  legislature  to  exempt  from 
taxation. 
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27  AM.  RBP.  lis,  STATS  T.  liETWIS,  19  KAN.  160. 
Trial  of  prisoner  in  manacles. 

Cited  in  reference  notes  in  42  A.  R.  667,  on  kandcoffing  and  docking  prisoners 
at  trial;  63  A.  S.  R.  872,  on  trying  prisoner  in  shackles. 

Cited  in  notes  in  39  LJLA.  823,  as  to  when  manacles  on  prisoners  during  trial 
are  justifiable;  39  USLA,  824,  on  right  of  prisoner  to  appear  unmanacled  on  his 
arraignment  and  sentence. 
Right  to  assist  one  unlawfully  imprisoned  to  escape. 

Cited  in  People  t.  Ah  Teung,  92  Cal.  421,  16  L.R.A.  190,  28  Pac.  577,  holding 
one  assisting  prisoner  to  escape  from  unlawful  imprisonment  not  guilty  of  any 
crime. 
Sufllclenoy  of  Indictment  for  rescue. 

Cited  in  State  y.  Daly,  41  Or.  615,  70  Pac.  706,  holding  that  information  for 
aiding  prisoner  in  intent  to  escape  need  only  allege  lawful  detention  in  stated 
place  of  confinement 
Acquittal  as  bar  to  prosecution  for  escape. 

Cited  in  note  in  16  L.R.A.  191,  on  acquittal  of  accused  as  bar  to  prosecution 
for  breaking  jail. 
Justification  for  escape  from  jail. 

Cited  in  reference  note  in  33  A.  R.  663,  on  unhealthful  condition  of  jail  as 
justification  for  escape. 

27  AM.  REP.  117,  SMITH  v.  McNAIR,   19  KAN.  830. 
Implied  warranty  of  genuineness  of  negotiable  instrument. 

Cited  in  Meyer  t.  Richards,  163  U.  8.  385,  41  L.  ed.  199,  16  Sup.  Ct.  Rep. 
1148,  holding  implied  warranty  by  vendor  of  negotiable  bonds  that  they  are  what 
they  purport  to  be;  Parmelee  y.  Knox,  24  Kan.  113,  holding  one  who  sells  forged 
bond  liable  for  return  of  purchase  money;  Levy  v.  First  Nat.  Bank,  27  Neb.  557. 
43  N.  W.  354,  holding  indorser  of  forged  check  bound  to  make  cbecK  and  its 
indorsement  good. 

Cited  in  notes  in  60  A.  D.  606;  36  L.R.A.  92,—- on  implied  warianty  of  genuine- 
ness on  sate  of  negotiable  paper. 
Implied  warranty  arising  from  sale  of  corporate  stock. 

Cited  in  Mcaure  v.  Central  Trust  Co.  166  N.  Y.  108,  58  L.R.A.  163,  58  N.  E. 
777,  holding  implied  warranty  by  trust  oompany  that  stodc  sold  under  arrange- 
ment for  marketing  of  stock  of  English  corporation  was  marketable  and  free 
from   lien. 
Implied  warranty  of  fitness  of  thing  sold. 

Distinguished  in  Ehrsam  t.  Brown,  76  Kan.  206,  16  L.R.A.(N.S.)  877,  91 
Pac.  179,  holding  no  implied  warranty  on  part  of  dealer  that  thing  sold  wfll 
answer  purpose  intended  by  buyer. 

Necessity  of  tender  or  return  of  worthless  property  to  rescind  fraudulent 
contract  or  recover  money  paid. 

Cited  in  Lunt  v.  Wrenn,  113  111.  168,  holding  return  or  tender  of  counterfeit 
land  scrip  unnecessary  to  recover  money  paid  therefor;  Wicks  v.  Smith,  21  Kui. 
412,  30  A.  R.  433,  holding  tender  or  return  of  absolute  worthless  property  not 
necessary  in  order  to  rescind  fraudulent  contract. 

Cited  in  note  in  3  L.R.A.(N.S.)   466,  on  right  of  purchaser  who  has  resold  to 
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recover  l*r  breach  of  warranty  as  to  quality  or  quantity  where  he  has  not  act- 
ually made  good  to  his  vendee. 
Variance  between  pleading  and  proof. 

Cited  in  Pitts  Sons  Mfg.  Co.  y.  Lewis,  30  Kan.  HI,  1  Pae.  812,  holding  evidence 
of  attempted  rescission  of  contract  based  upon  partial  failure  of  consideration 
inadmissible  under  plea  of  total  failure  of  consideration. 

27  AM.  BBP.   120,  BBQUUiLABD  v.  BABTIiETT,   19  KAN.  382. 
What  are  tools  or  implements  under  exemption  laws. 

Cited  in  Joikins  t.  McNall,  27  Kan.  532,  41  A.  R.  422;  Bliss  v.  Vedder,  34 
Kan.  57,  55  A.  R.  237,  7  Pac.  599, — holding  printing  press  and  printing  materials 
employed  in  publishing  county  newspaper  "tools  and  implements"  of  editor, 
printer,  and  publisher;  Schuster  v.  Kurtz,  47  Kan.  255,  27  Pac.  994,  holding 
omnibus  of  hotelkeeper  used  to  carry  guests  to  and  from  his  hotel  ''implement'' 
of  that  vocation;  Williams  v.  Vincent,  70  Kan.  595,  109  A.  S.  R.  469,  68  L.R.A. 
634,  79  Pac.  121,  holding  bowling  alley  not  exempt  from  seizure  on  execution  aa 
tool  or  implement  of  keeper's  trade  or  business. 

Cited  in  reference  note  in  123  A.  S.  R.  140,  on  exemption  of  tools  and  imple* 
inents. 

Cited  in  notes  in  21  A.  D.  548,  on  exemption  of  "tools"  of  persons  engaged  in 
two  or  more  occupations;  21  A.  D.  547,  on  meaning  of  "tools*'  in  exemption 
laws;  21  A.  D.  553,  on  articles  which  have  been  considered  tools  or  implementa 
within  exemption  of  statute. 

Distinguished  in  Wicker  v.  Comstock,  52  Wis.  315,  9  N.  W.  25,  holding  stock 
of  goods  on  sale  by  merchant  exempt  under  exemption  law. 

Critized  in  Martin  v.  Bond,  14  Colo.  466,  24  Pac.  326,  holding  stock  of  merchant 
or  shop  keeper  to  value  of  statutory  exemption  exempt  under  statute  exempting 
tools  and  implements  of  trade  or  business  and  stock  in  trade. 
Admissions  by  demurrer  to  evidence. 

Cited  in  McCune  Min.  Co.  v.  Adams,  35  Kan.  193,  10  Pac.  468;  Christie  v. 
Barnes,  33  Kan.  317,  6  Pac.  599, — ^holding  that  demurrer  to  evidence  admits 
every  fact  and  every  conclusion  which  evidence  most  favorable  to  other  party 
tends  to  prove;  Marshall  v.  Harney  Peak  Tin  Min.  &  Mill  Mfg.  Co.  1  8.  D.  350, 
47  N.  W.  290;  Wolf  v.  Washer,  32  Kan.  533,  4  Pac.  1036;  Conklin  v.  Yates,  16 
Okla.  266,  83  Pac.  910, — ^holding  that  court,  upon  demurrer  to  evidence,  must 
consider  as  true  every  portion  of  evidence  tending  to  prove  case  of  party  re- 
sisting demurrer;  Edmission  v.  Drumm-Flata  Commission  Co.  13  Okla.  440,  73 
Pac  958,  holding  that  demurr^  to  evidence  admits  all  facts  which  evidence  in 
slightest  degree  tends  to  prove,  and  all  inferences  which  may  be  logically  drawn 
from  evidence. 
Right  of  court  to  weight  conflicting  evidence  upon  demnrrer. 

Cited  in  St  Paul  F.  k  M.  Ins.  Co.  v.  Kelly,  43  Kan.  741,  23  Pac.  1046,  holding 
thai  trial  court  cannot  weigh  conflicting  testimony  on  demurrer  to  plaintiff's 
evidence. 

27  AM.  REP.   125,  GRANT  T.  DABNEY,   19  KAN.  S88,  Ijater  case  in- 
volving same  contract  in  19  Kan.  S90. 
Construction  of  contract  for  support. 

Cited  in  reference  note  in  53  A.  R.  458,  on  attendance  and  nursing  as  in- 
cluded in  coi^tract  for  support. 
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21  ABf.  REP.   1S7,  CASTIiB  T.  HOUSTON,   19  KAN.  417. 
Truth  as  defense  in  action  for  libel  or  slander. 

Cited  in  Mundy  t.  Wight,  26  Kan.  173;  Larson  t.  Coz,  68  N^.  44,  93  N.  W. 
1011, — holding  truth  of  defamatory  matter  complete  defense  in  civil  action  for 
libel  or  sUnder;  Wertz  ▼.  Sprecher,  82  Neb.  834,  118  N.  W.  1071,  17  A.  A  B. 
Ann.  Cas.  758,  holding  that  truth  alone  is  not  complete  defense  to  libel,  but 
defendant  must  show  good  motives  and  justifiable  ends. 

Cited  in  notes  in  01  A.  S.  R.  288;  31  L.R.A.(N.8.)  133,  134;  21  L.RJL  603,— 
on  truth  as  a  defense  to  libel  or  slander;  91  A.  S.  R.  290,  on  truth  as  defense 
for  criminal  libel  or  slander. 
Sufllclency  of  answer  in  oiril  action  for  libel. 

Cited  in  Denver  v.  Clark,  44  Kan.  745,  25  Pac  206,  holding  allegation  of 
truth  of  charge  in  answer  in  civil  action  for  libel  sufficient,  if  alleged  libel 
specific 

Admissibility  of  rnmors  to  show  truth  of  alleged  libel. 

Cited  in  State  v.  Conklin,  47  Or.  609,  84  Pac.  482,  on  admissibility  of  rumors 
in  action  for  criminal  libel  in  reference  to  showing  truth  of  publication. 

Cited  in  note  in  9  E.  R.  C.  195,  on  admissibility  in  action  for  libel  of  proof 
of  truth  of  criminal  charge. 
Statutory  definition  of  criminal  libel. 

Cited  in  State  v.  Clyne,  53  Kan.  8,  35  Pac  789,  on  statutory  definition  of 
-criminal  libel 

27  AM.  REP.  137,  STATE  T.  WHITE,  19  KAN.  445. 
Privilege  of  client  as  to  oommnnicattons  to  attorney. 

Cited  in  Swenk  v.  People,  20  111.  App.  Ill,  holding  that  client  cannot  be 
made  to  disclose  communication  between  himself  and  his  legal  adviser  which 
his  legal  adviser  could  not  disclose  without  his  consent;  Tays  v.  Carr,  37  Kan. 
141,  14  Pac.  456,  holding  that  attorney  cannot  testify  concerning  communication 
from  client  without  client's  consent 

Cited  in  reference  note  in  32  A.  R.  302,  on  admissibility  <^  accused's  com- 
munications to  his  attorney. 

Cited  in  note  in  36  A.  R.  632,  on  communications  by  client  to  attorney  aa 
privileged. 
Waiver  of  client's  priyilege  — As  to  oonunonloation  to  attorney. 

Cited  in  People  v.  Mullings,  83  CaL  138,  17  A.  S.  R.  223,  23  Pac  229,  holding 
that  <me  offering  himself  as  witness  in  his  own  behalf  cannot  be  erossexamined 
as  to  communications  made  to  his  attorney;  WiUdns  r.  Moore,  20  Kan.  §38, 
holding  communications  from  client  to  his  attorney  inadmissible  in  evidoice, 
•except  so  far  as  client  voluntarily  offers  himself  as  witness  concerning  them; 
Jones  V.  State,  65  Miss.  179,  3  Sa  379,  holding  privileged  o(Hnmunicatioa  be* 
tween  attorney  and  client  not  waived  by  client  becoming  witness  and  testifying 
in  his  own  behalf. 

Cited  in  note  in  66  A.  S.  R.  242,  on  waiver  of  privilege  as  to  oonfidential 
C(Hnmunications  to  attorney. 
<^  As  to  communication  to  physician. 

Cited  in  Citisens'  Street  R.  Co.  v.  Shepherd,  30  Ind.  App.  193,  66  N.  E.  766, 
holding  examination  by  plaintiff  in  personal  injury  action  of  one  physician  no 
-waiver  of  privilege  as  to  other  physicians;  Aspy  v.  Botkins,  160  Ind.  170,  66  N. 
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E.  462,  holding  phjreician  who  had  treated  plaintiff  in  malpractice  case  after 
defendant's  employment,  incompetrat  to  testify  over  plaintiff's  objection;  Bur- 
gess T.  Sims  Drug  Co.  114  lowa^  275,  89  A.  8.  R.  359,  54  L.R.A.  364,  86  N.  W. 
307,  holding  testimony  of  party  on  cross-examination  as  to  conmiunications 
made  to  his  physician  no  waiver  of  priyilege  of  patient  under  statute  prohibit- 
ing physician  testifying  to  same;  Burgess  v.  Sims  Drug  Co.  114  Iowa,  275,  89 
A.  S.  R.  359,  54  L.R.A.  364,  86  N.  W.  307,  holding  that  testimony  of  party  on 
cross-examination  as  to  communications  to  physician  is  not  waiver  of  privilege. 
—  As  to  giving  of  Incriminating  testimony. 

Cited  in  Chappell  v.  State,  71  Ala.  322,  holding  that  statement  by  prisoner 
under  statute  does  not  waive  privilege  of  refiising  to  incriminate  himself; 
Cotton  V.  State,  87  Ala.  103,  6  So.  372,  holding  constitutional  privil^e  of  ac- 
cused waived  by  his  testifying  in  his  own  behalf. 

Cited  in  note  in  21  A.  D.  62,  on  waiver  of  privilege  of  witness  as  to  giving 
of  incriminating  testimony.  • 

Cross-examination  of  aoonsed  testifying  in  own  ^behalf . 

Cited  in  reference  notes  in  28  A.  R.  183,  on  prisoner's  privil^e  when  he  is 
witness  in  his  own  behalf;  56  A.  R.  45,  on  cross-examination  of  prisoner  taking 
stand  in  own  behalf;  29  A.  R.  506;  47  A.  8.  R.  35;  32  A.  R.  302, — on  impeach- 
ment of  accused  testifying  in  his  own  behalf;  2  A.  S.  R.  356,  oa  right  of  ac- 
cused offering  himself  as  witness  to  refuse  to  answer  question  because  of  possi- 
ble incrimination;  43  A.  S.  R.  749,  on  accused  as  witness  against  himself;  47 
A.  S.  R.  35,  on  admissibility  of  former  conviction  to  discredit  accused  testifying 
in  his  own  behalf;  77  A.  S.  R.  524,  on  cross-examination  involving  incrimination. 

Cited  in  notes  in  14  A.  S.  R.  480,  on  cross-examination  of  witnesses;  38  A. 
S.  R.  897,  on  cross-examination  of  accused  as  witness;   52  A.  S.  R.  665;   16 
LJI.A.  674;   75  A.  S.  R.  318, — on  cross-examination  of  defendant  in  criminal 
prosecution;  11  E.  R.  C.  155,  on  method  of  impeachinfr  witness. 
Right  of  conrt  to  discharge  jury  in  absence  of  prisoner. 

Cited  in  Bagwell  v.  State,  129  Qa.  170,  58  S.  E.  650,  holding  discharge  of 
Jury  in  absence  of  accused  erroneous. 

Cited  in  reference  note  in  27  A.  R.  394,  on.  receiving  verdict  and  pronouncing 
sentence  in  defendant's  absence. 

Distinguished  in  SUte  v.  Smith,  44  Kan.  75,  21  A.  S.  R.  266,  8  L.R.A.  774, 
24  Pac.  84,  holding  that  juror's  sickness  must  be  determined  by  judicial  meth- 
ods and  jury's  discharge  in  absence  of  defendant  erroneous. 
SafRciency  of  proof  of  marriage. 

Cited  in  Baughman  v.  Baughmaa,  29  Eaxk.  283,  holding  that  marriage  may 
be  proved  by  persons  witnessing  ceremony,  where  question  brought  up  in  civil 
action  involving  descent  of  property. 
Charge  as  to  testimony  of  aoonsed. 

Annotation  cited  in  Allen  v.  State,  87  Ala.  107,  6  So.  370,  holding  charge 
that  it  is  jury's  duty  to  remember  that  witness  is  defendant  and  that  if  they 
think  his  interest  sufficient,  to  entirely  disregard  it,  if  in  conflict  with  other 
evidence,  erroneous. 
Improper  comments  of  counsel  at  trial. 

Cited  in  reference  notes  in  48  A.  R.  836,  on  impT<^wr  oomments  of  counsel 
at  trial;  1  A.  S.  R.  368,  on  right  and  duty  of  ooort  to  stop  improper  oomments 
Am.  Rep.  Vol.  XVL— 60. 
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of  couDBel;  22  A.  S.  R.  470,  on  argument  of  counsel  on  failure  of  accused  to 
testify. 

27  AM.  REP.  145,  LITOWICH  ▼.  LITOWICH,  It  KAN.  451. 
Conclusiveness  of  Judsment  rendered  without  Jurisdiction  of  parties. 

Cited  in  Jones  y.  Marshall,  3  Kan.  App.  529,  43  Pac.  840,  holding  judgment 
rendered  without  jurisdiction  of  defendant  void;  Mastin  v.  Gray,  19  Kan.  458, 
27  A.  R.  149,  holding  domestic  judgment  subject  to  collateral  impeachment  for 
want  of  jurisdiction;  Brinkman  v.  Shaffer,  23  Kan.  528,  holding  judgment 
resting  upon  unauthorized  appearance  of  third  party  void;  Kay  v.  Walter,  28 
Kan.  Ill,  holding  revival  of  judgment  without  jurisdiction  of  defendants  null- 
ity so  far  as  enforcibility  outside  of  state  is  concerned;  Amsbaugh  v.  Exchange 
Bank,  33  Kan.  100,  5  Pac  384;  Thorn  v.  Salmonson,  37  Kan.  441,  15  Pac.  588, 
— ^holding  foreign  judgment  rendered  without  jurisdiction  of  person  of  defend- 
ant subject  to  collateral  attack. 

Cited  in  reference  notes  hi  28  A.  R.  130,  on  jurisdiction  in  actions  for  divorce; 
29  A.  R.  365,  on  defenses  open  to  judgment  of  sister  state;  4  A.  S.  R.  173, 
on  impeachment  of  judgment  of  other  state  for  want  of  jurisdiction. 

Cited  in  note  in  59  L.R.A.  183,  on  impeaching  on  jurisdictional  facts  decree 
of  divorce  granted  in  another  state. 

Distinguished  in  Larimer  v.  Knoyle,  43  Kan.  338,  23  Pac  487,  holding  de- 
fective judgment  rendered  by  court  having  jurisdiction  not  subject  to  collateral 
attack. 
Validity  of  decree  of  divorce  where  parties  nonresidents. 

Cited  in  Bell  v.  Bell,  181  U.  S.  175,  45  L.  ed.  804,  21  Sup.  Ct  Rep.  551; 
VVatkins  v.  Watkins,  125  Ind.  163,  21  A.  S.  R,  217,  26  N.  E.  175;  Van  Fossen 
V.  State,  37  Ohio  St.  317,  41  A.  R.  507,— holding  decree  of  divorce  granted  by 
state  in  which  neither  of  parties  was  domiciled  void  beyond  limits  of  that  state; 
Masterman  v.  Masterman,  58  Kan.  748,  51  Pac  277,  holding  foreign  judgment 
in  divorce  denying  petition  because  plaintiff  nonresident,  and  also  on  merits,  no 
bar  to  subsequent  action  here  for  same  cause;  Gettys  v.  Qettys,  3  Lea,  260,  31 
A.  R.  637,  holding  divorce  decree  fraudulently  obtained  by  nonresident  in  sister 
state  null  and  void  here;  Reis  v.  Lawrence,  63  Cal.  129,  49  A.  R.  83  (diss^iting 
opinion),  on  validity  of  divorce  decree  rendered  in  state  in  which  neither  of 
partes  was  domiciled  beyond  limits  of  that  state. 

Cited  in  notes  in  19  L.R.A.  814,  on  validity  oi  decree  of  divoroe  obtained  oo 
publicati<Mi  or  service  out  of  state  where  defendant  did  not  appear;  59  LJLA. 
145,  on  jurisdiction  of  subject-matter  of  divoroe  when  neither  party  is  domiciled 
or  permanently  residing  at  the  forum ;  5  E.  R.  C.  724,  on  jurisdiction  to  dissolve 
marriage  as  dependent  on  domicil. 
Discretion  of  court  in  granting  temporary  alimony. 

Cited  in  Harding  ▼.  Harding,  144  111.  588,  21  L.R.A.  310,  32  N.  E.  206,  hold- 
ing that  discretion  of  trial  judge  in  allowing  temporary  alimony  will  not  be 
disturbed  on  appeal  unless  clearly  abused. 

Cited  in  notes  in  60  A.  D.  679,  on  discretion  as  to  allowance  and  amount  of 
temporary  alimony;  60  A.  D.  674,  675,  on  temporary  alimony  as  matter  of 
course  on  making  out  prima  facie  case;  25  L.R.A.(NJ3.)  392,  on  alimony  pendente 
lite  or  couns^  fees  when  marriage  is  denied. 
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Necessity  of  suit  for  alimony  being  instituted  in  good  faith. 

Cited  in  Adams  v.  Adams,  49  Mo.  App.  592,  to  point  that  alimony  should 
not  be  granted  wife  unless  it  appear  suit  was  instituted  in  good  faith. 
Competency  of  wife  as  witness  in  suit  for  alimony. 

Cited  in  Selders  v.  Selders,  9  Kan.  App.  428,  58  Pac  1038,  holding  wife  in- 
competent witness  in  her  own  behalf  in  action  for  alimony  only. 
Remedy  to  set  aside  divorce  decree  fraudulently  obtained. 

Cited  in  Wills  v.  Wills,  104  Tenn.  382,  68  S.  W.  301,  holding  that  remedy 
for  fraudulent  decree  granting  divorce  is  bill  in  equity  to  set  it  aside. 
Residence  as  condition  precedent  to  action  for  alimony. 

Cited  in  McCormick  v.  McCormick,  82  Kan.  31,  107  Pac.  546,  holding  that 
wife  need  not  be  resident  of  state  to  maintain  action  for  alimony. 

27  AM.  REP.   149,  MASTIN  v.  GRAY,   19  KAN.   458. 
Conclusiveness  of  Judgment  rendered  without  Jurisdiction  of  partfetr. 

Cited  in  Perry  v.  St.  Joseph  &  W.  R.  Co.  29  Kan.  420,  holding  issuance  of 
letters  of  administration  by  court  having  no  jurisdiction  void  for  all  purposes; 
Kay  V.  Walter,  28  Kan.  Ill,  holding  revivals  of  judgment  without  jurisdiction 
of  person  of  defendants  without  force  beyond  state  where  rendered;   Missouri 
P.  R.  Co.  v.   Reid,  34  Kan.  410,  8  Pac.   846,  holding  judgment  of  justice  of 
peace   rendered   in   excess  of   jurisdiction   void;    Thorn  v.   Salmonson,   37   Kan. 
441,  15  Pac.  588,  holding  foreign  judgment  rendered  without  jurisiction  of  per- 
son of  defendant  subject  to  collateral  attack;   Craven  v.  Bradley,  51  Kan.  336, 
32  Pac.  1112,  holding  decree  of  foreclosure  not  conclusive  as  against  heirs  of 
mortgagors  where  suit  was  commenced  after  death  of  mortgagor  and  neither 
heirs   nor   personal   representatives  made   party;    Ewing  v.  Mallison,   65  Kan. 
484,  93  A.  S.  R.  299,  70  Pac.  369,  holding  true  place  of  residence  of  deceased  wof. 
conclusively  established  by  appointment  of  administrator;  Kelso  v.  Norton,  7^ 
Kan.  442,  87  Pac.  184,  holding  judgment  of  court  not  having  jurisdiction  sub- 
ject to  collateral  attack  at  any  time;  German  Nat.  Bank  v.  Kautter,  55  Neb.. 
103,  70  A.  S.  R.  371,  75  N.  W.  566;  Bayers  v.  Nason,  54  Neb.  143,  74  N.  W.. 
408, — holding  that  one  made  liable  by  judgment  who  has  never  appc&redi  or/ 
been  legally  served  may  show  in  collateral  proceeding  that  recitals  of  recoT* 
as  to  his  service  are  false,  and  that  judgment  though  valid  on  its  face  is  void 
as  to  him.  * 

Cited  in  reference  notes  in  28  A.  R.  130,  on  right  to  impeach  judgments  col- 
laterally for  want  of  jurisdiction;  30  A.  R.  646,  on  collateral  impeachment  of 
foreign  judgment;  19  A.  S.  R.  218,  on  judgments  void  for  want  of  jurisdiction. 

Cited  in  notes  in  53  A.  S.  R.  182,  on  leaving  state  permanently  as  affecting 
court's  jurisdiction;  103  A.  S.  R.  311,  on  what  must  be  shown  to  overcome  pre- 
sumption that  court  of  sister  state  had  jurisdiction  where  defendant  had  left 
state. 

Distinguished  in  Larimer  v.  Knoyle,  43  Kan.  338,  23  Pac.  487,  holding  de> 
fective  judgment  rendered  by  court  having  jurisdiction  not  subject  to  collateral 
attack;  CKeefe  v.  Behrens,  73  Kan.  469,  8  L.R.A.(N.S.)  354,  85  Pac.  556,  9 
A.  k  £.  Ann.  Cas.  867,  holding  that  nonjurisdictional  defects  in  probate  sale^i 
do  not  render  sales  void  or  subject  to  attack  except  in  direct  manner. 

Not  followed  in  Scott  v.  Royston,  223  Mo.  568,  123  8.  W.  454,  holding  that 
judgment,  void  on  face  for  lack  of  jurisdiction  over  subject-matter,  is  not  sub- 
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j«et  to  oollateral  attack  where  attorn^  appean  for  parties  made  plaintiffi 
without  their  knowledge. 

—  Unantborised  appearance. 

Cited  in  Brinkman  t.  Shaffer,  28  Kan.  628,  holding  jadgm^t  resting  upon 
nnaathorised  appearance  of  third  party  void;  Reynolds  y.  Fleming,  30  Kan. 
106,  46  A.  R.  86,  1  Pae.  61,  holding  judgment  resting  upon  unauthorized  ap- 
pearance oi  attorney  at  law  Toid;  Brown  y.  Dann,  71  Kan.  733,  81  Pac  471, 
holding  decree  of  divorce  granted  upon  forged  entry  of  appearance  and  without 
jurisdiction,  nullity. 

Cited  in  notes  in  21  L.R.A.  853,  on  invalidity  or  voidability  of  judgment  ob- 
tained on  unauthorized  appearance  by  attorney;  21  L.R.A.  856,  on  right  of  third 
parties  to  relief  from  judgment  on  unauthorized  appearance  by  attorney. 
Admissibility  of  extrinsic  evidence  to  impeach  Jndgment. 

Cited  in  Amsbaugh  v.  Exchange  Bank,  33  Kan.  100,  6  Pac.  384,  holding  tiiai 
domestic  judgment  may  be  impeached  for  want  of  jurisdiction  collaterally  by 
extrinsic  or  intrinBic  evidence;  Pray  v.  Jenkins,  47  Kan.  599,  28  Pac  716, 
holding  evidence  of  forgery  of  mortgage  and  want  of  oervioe  in  foreclosure  suit 
admissible  in  ejectment  action  against  grantee  of  purchaser  at  foreclosure  sale; 
Jones  v.  Kelloi^,  51  Kan.  203,  37  A.  S.  R.  278,  33  Pac  997,  holding  that  want 
of  jurisdiction  may  be  shown  by  extrinsic  evidence  even  to  impeach  judgment; 
Noyes  v.  Tootle,  8  Okla.  505,  58  Pac.  652,  to  point  that  want  of  jurisdiction  may 
be  shown  by  extrinsic  evidence,  even  to  impeach  judgment. 

Cited  in  note  in  11  £.  R.  C  235,  on  admissibility  of  parol  evidenoe  to  ex- 
plain or  impeach  judgments. 

Distinguished  in  Re  Watson,  30  Kan.  763,  1  Pac.  776,  holding  that  record 
evidence  of  what  court  did  cannot  be  set  aside  by  parol  where  court  had  un- 
questioned personal  jurisdiction  of  person  of  party. 
ConolufliTeness  of  sherllTs  return. 

Cited  in  Great  West  Min.  Co.  v.  Woodman  of  Alston  Min.  Co.  12  Colo.  46, 
13  A.  S.  R.  201,  20  Pae.  771,  holding  that  recital  of  sheriiTs  return  of  summons 
that  person  served  was  agent  of  defendant  company  may  be  impeached;  Mc- 
Neill V.  Edie,  24  Kan.  108,  holding  sheriff's  return  of  service  of  original  proeeas 
subject  to  impeachment  in  direct  proceeding  after  judgment,  where  return  states 
facts  outside  officer's  personal  knowledge;  Ooddard  v.  Harbour,  56  Kan.  744, 
54  A.  S.  R.  608,  44  Pac.  1055,  holding  return  of  sheriff  that  he  has  served  sum- 
mons on  defendants  personally,  conclusive  between  parties;  Smoot  v.  Judd,  184 
Mo.  508,  83  S.  W.  481,  holding  ofltoer's  return  of  summons  served  according  to 
statute  conclusive  upon  parties;  Wilson  v.  Shipman,  34  Neb.  673,  33  A.  8.  R. 
660,  62  K.  W.  576,  holding  that  officer's  return  on  summons  that  he  had  per- 
sonally served  defendants  may  be  contradicted  by  defendants;  Stewart  v.  Stew- 
art, 27  W.  Va.  167,  holing  sheriff's  return  on  mesne  process  conclusive. 

Cited  in  reference  note  in  28  A.  S.  R.  368,  on  conclusiveness  of  officer's  return. 

Distinguished  in  Bowyer  v.  Knapp,  15  W.  Va.  277,  holding  sheriff's  return 
upon  notice  to  take  depositions  prima  facie  evidence  of  its  truth. 
Defenses  available  to  execution  defendant. 

Cited  in  reference  note  in  4  A.  8.  B.  7M^  on  deleniei  available  te  axeeutioB 
defendant  in  eii 
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17  AM.  RBP.  159»  WESTERN  V.  TEIiEG.  CO.  v.  RICH,  19  KAN.  517. 
Telegraph,  telephone,  and  pipe  lines  as  additional  serritnde  on  highway. 

Cited  in  MoCann  t.  Johnson  County  Teleph.  Co.  69  Kan.  210,  66  LJLA.  171, 
76  Pae.  870,  2  A.  ft  E.  Ann.  Cas.  156,  holding  eonstniction  of  telephone  line 
on  highway  not  additional  servitude  thereon;  Western  U.  Teleg.  Co.  ▼.  Wil- 
liams, 86  Va.  696,  19  A.  S.  R.  908,  8  L.R.A.  429,  11  S.  E.  106,  holding  erection 
of  telegraph  line  upon  highway  additional  servitude  for  which  owner  of  fee  is 
entitled  to  compensation;  Baltimore  County  Water  &  Electric  Co.  v.  Dubreuil, 
105  Md.  424,  9  L.R.A.  (N.S.)  684,  66  Atl.  439,  holding  laying  of  water  pipes  by 
water  company  in  country  road  for  purpose  of  carrying  water  to  distant  points 
additional  servitude. 

CHted  in  reference  note  in  47  A.  R.  453,  on  telegraph  poles  in  street  as  addi- 
tional burden. 

Cited  in  note  in  28  A.  S.  R.  233,  on  right  of  abutting  owner  to  compensati(m 
for  placing  telephone  poles  in  front  of  premises. 
Use  of  right  of  way  by  railroad  company. 

Cited  in  Elyton  Land  Co.  v.  South  &  North  Ala.  R.  Co.  95  Ala.  631,  10  So. 
270,  holding  railroad  company  may  use  its  right  of  way  for  erection  of  depots 
or  bulidings  necessary  to  transaction  of  its  ordinary  business;  American  Teleph. 
k  Teleg.  Co.  v.  Pearee,  71  Md.  535,  7  L.R.A.  200,  18  Atl.  910,  holding  telegraph 
line  along  railroad  company's  right  of  way  additional  burden  on  land  unless 
obstructed  by  railroad  company  for  its  own  use;  Canton  v.  Canton  Cotton 
Warehouse  Co.  84  Miss.  268,  65  L.R.A.  561,  36  So.  266,  holding  that  grant  to 
railroad  company  of  right  of  way  to  cross  streets  includes  right  to  lay  water 
pipes  along  its  right  of  way;  Canandaigua  v.  Benedict,  24  App.  Div.  348,  48 
N.  T.  Supp.  679,  to  point  that  construction  of  telegraph  line  by  railway  cmnpany 
for  its  private  use  does  not  impose  additional  burden  upon  land;  Roby  v.  New 
York  C.  ft  H.  R.  R.  Co.  142  N.  Y.  176,  36  N.  E.  1053,  holding  railroad  company 
entitled  to  exclusive  use,  possession  and  control  of  land  condemned  for  use  of 
its  road;  Abraham  v.  Oregon  &  C.  R.  Co.  87  Or.  495,  82  A.  S.  R.  779,  64  L.R.A. 
391,  60  Pac.  899,  holding  hotel  and  eating  house  conducted  by  railroad  company 
in  oonnection  with  its  business  legitimate  railroad  purpose;  Taggart  v.  Newport 
Street  R.  Go.  16  R.  I.  668,  7  L.R.A.  205,  19  AtL  326,  holding  use  of  electricity 
by  street  railroad  company  as  motive  power  not  additional  servitude  thereon; 
St.  Louis  I.  M.  ft  S.  R.  Co.  v.  Cape  Girardeau  Bell  Teleph.  Co.  134  Mo.  App. 
406,  114  S.  W.  586,  holding  that  establishment  of  telegraph  and  telephone  lines 
along  railroad  right  of  awy  is  not  additional  servitude. 

Cited  in  note  in  7  L.R.A.  200,  on  telegraph  line  along  railroad  right  of  way. 
Rule  governing  validity  of  skeleton  case  made. 

Cited  in  Crosby  v.  Wilson,  53  Kan.  565,  36  Pac.  985,  holding  validity  of 
skeleton  case  made  governed  by  same  rule  as  skeleton  bill  of  exceptions. 

27  AM.  R£:P.  161,  MIGKEL  v.  HICKS,  19  KAN.  678. 
Neoeasity  of  notice  to  heirs  and  wards  in  sales  of  realty  by  administrators 
and  guardians. 
Cited  in  Fudge  t.  Fudge,  23  Kan.  416,  holding  notioe  to  heirs  of  proceedings 
to  sell  intestate's  realty,  jurisdictional;  Rogers  v.  Clenmians,  26  Kan.  522, 
holding  sale  of  real  estate  by  administrator  without  notioe  to  heirs  void;  Chi- 
cago, K.  &  K.  R.  Co.  T.  Cook,  43  Kan.  83,  22  Pac.  988,  holding  sale  by  admin- 
istrator of  intestate's  realty  void  where  notioe  not  given  to  heirs  and  persons 
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interested;  Crapster  t.  Taylor,  74  Kan.  771,  87  Pac  1138,  holding  notice  to  own- 
er of  land  in  administrator's  sales  jurisdictional;  Clevenger  v.  Figlcy,  68  Ksn. 
699,  75  Pac  1001,  to  point  that  notice  to  heirs  in  proceeding  to  sell  intestate's 
land  to  pay  debts  is  jurisdictional;  (yKeeie  v.  Behrens,  73  Kan.  469,  8  L.R.A. 
(N.S.)  354,  85  Pac  555,  9  A.  &  E.  Ann.  Cas.  867,  on  necessity  of  notice  to  heirs 
in  proceeding  by  administrator  to  sell  realty;  Beachy  v.  Shomber,  73  Kan.  62, 
84  Pac  547;  Myers  v.  McGavock,  39  Neb.  843,  42  A.  S.  R.  627,  58  N.  W.  522  — 
holding  notice  of  application  by  guardian  to  sell  ward's  real  estate  jurisdiction- 
al and  deed  made  without  notice  yoid;  Oraden  v.  Mais,  77  Kan.  702,  127  AS. 
R.  456,  95  Pac.  412,  holding  that  notice  without  prior  order  prescribing  essen- 
tials of  notice  is  nullity. 

Cited  in  reference  note  in  2  A.  8.  R.  330,  on  validity  of  sale  of  decedent's 
lands  without  notice  to  heirs. 

Distinguished  in  Uowbert  v.  Heyle,  47  Kan.  58,  27  Pac  116,  holding  irregular 
petition  and  notice  in  guardianship  proceeding  to  sell  ward's  real  estate  for  his 
support,  sufficient,  where  sale  under  it  is  many  years  afterward  collaterally  at- 
tacked. 
Sufficiency  of  publication  of  notice  of  administrator's  sale. 

Distinguished  in  Fleming  v.  Bale,  23  Kan.  88,  holding  that  notice  of  ad- 
ministrator's sale  published  "two  consecutire  times"  satisfies  order  that  it  be 
published  "two  consecutive  weeks." 

Right  to  contradict  Jurisdictional  recital  of  dne  aerrloe  of  process  la 
record. 

Cited  in  City  R,  Co.  v.  Chesney,  30  Kan.  199,  1  Pac.  520,  holding  that  positive 
evidence  of  tax  deed  overpower  negative  evidence  of  statutory  affidavits  of  pub- 
lication; Gould  V.  Jacobson,  58  Mich.  288,  25  N.  W.  194,  holding  recital  of  due 
publication  in  marshal's  return  no  cure  for  want  of  it,  where  facts  on  face  of 
return  show  its  insufficiency;  Cloud  v.  Pierce  City,  86  Mo.  357,  holding  that 
jurisdictional  recital  of  due  service  of  process  in  record  may  be  contradicted  by 
showing  other  parts  of  record;  Holmes  v.  Columbia  Nat.  Bank,  4  Neb.  (Unof.) 
893,  97  N.  W.  26,  holding  general  finding  in  judgment  or  decree  of  court  lim- 
ited to  process  actually  foimd  in  record,  and  that  on  collateral  attack  jugment's 
validity  will  depend  on  sufficiency  of  service;  Minnesota  Thresher  Mfg.  Co.  v. 
L'Heureux,  82  Neb.  692,  118  N.  W.  665,  holding  judgment  void  where  record 
shows  insufficient  service,  though  judgment  recites  service  duly  made. 
Conflict  between  recitals  In  conunlssloner*8  record  and  report  of  road 
viewers. 

<:ited  m  State  v.  Horn,  34  Kan.  556,  9  Pac.  208,  holding  report  of  road 
viewers  better  evidence  than  mere  recitals  of  ocnnmissioners  in  their  record. 

27  AM.  REP.   166,  DOOLmTiB  ▼.  FERRY,  10  KAN.  130. 
Parol  evidence  to  vary  or  change  legal  effect  of  indorsement. 

Cited  in  Dunn  v.  Ghost,  5  Colo.  134,  holding  plea  and  offer  of  proof  to  make 
general  indorsement  restrictive,  or  show  that  contract  was  different  than  that 
expressed  not  allowable;  Smyihe  v.  Scott,  106  Ind.  245,  6  N.  K  145,  holding 
parol  evidence  inadmissible  to  contradict  or  vary  oontraet  of  indorsement  im- 
plied by  law;  Braley  v.  Buchanan,  21  Kan.  274,  holding  parol  evidence  inad- 
missible to  vary  effect  of  simple  indorsement;  Cross  v.  Hollister,  47  Kan.  652, 

28  Pac.  693,  holding  parol  proof  inadmissible  to  change  indorsement  from  con- 
ditional to  unconditional  transfer;   Johnston  v.  Schnabaum,  86  Ark.  82,  126 
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A.  S.  R.  1082,  17  L.R.A.(N.S.)  838,  109  S.  W.  1163,  16  A.  &  E.  Ann.  Cas.  876, 
iiolding  parol  evidence  admissible  to  show  that  purpose  of  unrestricted  Indorse- 
ment was  merely  for  collection. 

Cited  in  notes  in  28  A.  R.  603;  29  A.  R.  499;  1  A.  8.  R.  114;  2  A.  S.  R.  604; 
7  A.  S.  R.  366;  38  A.  S.  R.  498,— on  admissibility  of  parol  evidence  to  control  or 
vary  effect  of  indorsement  of  negotiable  instruments. 

Distinguished  in  Lovejoy  v.  Citizens'  Bank,  23  Kan.  331,  holding  plea  and 
offer  of  proof  to  show  that  indorsement  by  bank  president  was  for  bank  and 
without  consideration  admissible;  Fullerton  v.  Hill,  48  Kan.  658,  18  L.R.A.  33, 
29  Pac.  583,  holding  parol  evidence  admissible  to  show  exact  liability  of  stranger 
^o  note  who  writes  his  name  across  back  before  delivery  to  payee. 
Admissibility  of  parol  contemporaneous  agreements. 

Cited  in  New  Blue  Springs  Mill.  Co.  v.  DeWitt,  66  Kan.  666,  70  Pac.  647, 
holding  commercial  indorsement  by  payee  of  negotiable  promissory  note  and 
contemporaneous  written  agreement  limiting  effect  of  such  indorsement  con- 
strued as  one  instrument;  Standard  Box  Co.  v.  Mutual  Biscuit  Co.  10  Cat.  App. 
746,  103  Pac.  938,  holding  that  oral  agreement  that  defendant  should  have  one 
year  in  which  to  accept  option  is  inadmissible. 

Cited  in  reference  note  in  2  A.  S.  R.  230,  on  admissibility  of  oral  agreement 
to  contradict  written  instrument. 
liiabllity  of  Indorser. 

Cited  in  Wichita  Nat.  Bank  v.  Weeks,  6  Kan.  App.  694.  49  Pac  105,  holding 
liability  of  indorsee  conditional;  Glaze  v.  Ferguson,  48  Kan.  157,  29  Pac.  396, 
holding  that  indorsement  of  note  imports  conditional  liability. 

Cited  in  notes  in  87  A.  D.  389,  on  effect  of  indorsement  "without  recourse;'' 
4  E.  R.  C.  549,  on  order  of  liability  of  parties  to  bill  or  note. 

Necessity  of  doe  service  of  nonpayment  or  notice  of  protest  on  indorser. 

Cited  in  Selover  v.  Snively,  24  Kan.  672,  holding  that  notice  of  nonpayment 
of  negotiable  promissory  note  must  be  given  to  accommodation  indorser  to  hold 
"him  liable;  Malott  v.  Jewett,  1  Kan.  App.  14,  41  Pac.  674,  holding  indorser  of 
note  not  liable  unless  sufficient  notice  of  protest  duly  served  upon  him. 

^7  AM.  REP.  171,  SAIiINE  COUNTY  ▼.  ANDERSON,  SO  KAN.  298. 
lilabillty  of  oiflcer  de  jore  for  salary  paid  de  facto  QfUcer. 

Cited  in  Henderson  v.  Glynn,  2  Colo.  App.  303,  30  Pac.  265,  holding  pay- 
ment of  salary  to  de  facto  officer  while  in  possession  of  office  and  discharging 
its  duties  defense  to  action  by  de  jure  officer  for  same  salary;  Nail  v.  Coulter, 
117  Ky.  747,  78  S.  W.  1110,  4  A.  &  E.  Ann.  Cas.  671,  holding  that  successful 
contestant  cannot  recover  from  state  salary  paid  to  contestee  during  his  in- 
cumbency. 

Cited  in  reference  notes  in  36  A.  R.  600,  on  right  of  officer  de  facto  to  salary 
while  not  performing  duties;  10  A.  S.  R.  284,  on  right  of  officer  de  jure  to 
salary  when  officer  de  facto  held  possession  of  office. 

Cited  in  notes  in  27  A.  R.  754,  on  right  of  de  jure  officer  to  salary;  19  L.R.A. 
689,  on  right  of  officer  de  jure  to  salary  for  period  a  de  facto  officer  has  acted 
and  received  pay. 
—  liiability  of  county  or  monicipality. 

Cited  in  Shaw  v.  Pima  County,  2  Ariz.  399,  18  Pac.  273;  El  Paso  County 
V.  Rohde,  41  Colo.  258,  124  A.  S.  R.  134,  16  L.R.A.(N.S.)  794,  95  Pac.  651; 
Chandler  v.  Hughes  County,  9  S.  D.  24,  67  N.  W.  946;  Fuller  v.  Roberts  County, 
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9  S.  D.  216,  68  N.  W.  308;  Brown  ▼.  Tuna  County,  122  Iowa,  745,  101  A.  S.  R. 
296,  98  N.  W.  562;  SUte  ex  reL  Greeley  County  t.  MUne,  36  Neb.  301,  38 
A.  S.  R.  724,  19  LuR.A.  689,  54  N.  W.  521,~holding  county  which  pays  salary 
of  officer  de  facto  while  in  poeaession  of  office  not  liable  to  de  jure  officer  for 
same  salary;  Walden  v.  Headland,  156  Ala.  562,  47  So.  79;  Cooghlin  ▼.  Mo- 
Elroy,  74  Conn.  397,  92  A.  8.  R.  224,  50  Atl.  1025;  Steams  v.  Sims,  24  Okla. 
623,  24  LJLA.(N.S.)  475,  104  Pac  44;  Samuels  v.  Harrington,  43  Wash.  603, 
117  A«  S.  R.  1075,  86  Pac.  1071,— holding  municipality  which  pays  salary  of 
officer  de  facto  while  in  poesession  of  office  not  liable  to  de  jure  officer  for  such 
salary. 

Distinguished  in  Whitaker  t.  Topeka,  9  Kan.  App.  213,  59  Pac.  668,  holding 
de  jure  officer  entitled  to  emoluments  of  office,  where  salary  has  not  been  paid 
to  either  claimant;  Ransom  v.  Boston,  192  Mass.  299,  78  N.  E.  481,  7  A.  A  £. 
Ann.  Cas.  733,  holding  that  veteran  employee  of  city  may  maintain  action 
against  it  upon  his  wrongful  discharge  to  recover  wages  for  work  subsequent 
to  his  discharge. 
Discretionary  powers  of  public  official. 

Cited  in  State  ex  rel.  Norman  ▼.  IVAlemberte,  30  Fla.  545,  11  So.  905,  on 
discretionary  powers  of  officers. 

27   AM.   KEP.    175,   C£NTRAIi  BRANCH  B.   OO.   ▼.   FRITZ,   20   KAN. 
4S0. 

When  stmctares  and  houses  resting  upon  solid  foundations  are  person- 
alty. 

Cited  in  MoCarty  t.  Burnet,  84  Ind.  23,  holding  that  tenant  may  remove 
house  erected  under  agreement  impressing  upon  it  character  of  fixture  and 
conferring  right  to  removal;  Green  v.  Chicago,  R.  I.  &  P.  R.  Co.  8  Kan.  App. 
611,  56  Pae.  136,  holding  that  lathe  which  is  so  heavy  and  so  constructed  as  to 
constitute  fixture  may  be  retaken  in  replevin  after  severance  from  realty;  Mc- 
Donald V.  Shepard,  25  Kan.  112,  holding  that  house  moved  upon  leased  real 
estate  by  tenants,  with  consent  of  landlord,  is  chattel  where  intention  of  both 
parties  that  it  remain  tenant's  property;  Rush  County  v.  Stubbe,  25  Kan.  322, 
holding  replevin  proper  action  to  recover  building  made  personalty  by  inten- 
tion  of  parties;  McDaniel  v.  Lipp,  41  Neb.  713,  60  N.  W.  81,  holding  that  re- 
plevin may  be  maintained  for  building  which  as  between  parties  is  personalty; 
Oregon  R.  &  Nav.  Co.  v.  Mosier,  14  Or.  519,  58  A.  R.  321,  13  Pac  300,  holding 
that  house  or  other  structure  erected  upon  land  only  for  exercise  of  trade  or 
mixed  purpose  of  trade  and  agriculture  belongs  to  tenant;  Eldridge  v.  Hoefer, 
45  Or.  239,  77  Pac.  874,  holding  that  tenant  who  has  been  wrongfully  ousted 
fr<Hn  his  leased  land  may  re-enter  within  reasonable  time  and  remove  his  im- 
provements. 

Cited  in  reference  notes  in  35  A.  R.  346,  on  right  to  fixtures  as  between  vendor 
and  vendee  failing  to  comply  with  contract  of  purchase;  13  A.  S.  R.  572,  as  to 
whether  building  is  fixture  when  its  ownership  is  severed  from  the  land. 

Cited  in  note  in  14  LJLA.(N.S.)  435,  on  effect  upon  rights  of  owner  of  build- 
ing, or  of  interest  in  or  lien  thereon,  of  its  wrongful  removal  and  attachment 
to  land  of  third  person  without  former's  consents 

27  AM.  RRP.  188,  PAPB  v.  CAPITOIi  BANK,  20  KAN.  440. 
Rights  and  powers  of  corporations. 

Cited  in  State  ex  rel.  Goddard  v.  Topeka  Water  Co.  61  Kan.  547,  60  Pac.  337, 
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holding  New  Jersey  oorporation  empowered  to  own  and  operate  property  any- 
where in  the  United  States  entitled  to  hold  property  and  franchises  of  Kan- 
sas corporation  purchased  upon  foreclosure. 
—  Of  banks  to  purchase  notes. 

Cited  in  Danforth  v.  National  Bank,  17  L.R.A.  622,  1  C.  C.  A.  62,  3  U.  S. 
App.  7,  48  Fed.  271,  1  Pa.  Dist.  R.  102,  29  W.  N.  C.  22,  holding  statute  prohibit- 
ing national  banks  from  discounting  negotiable  paper  •  at  more  than  lawful 
rate  of  interest  applicable  to  purchase  thereof;  Morris  v.  Third  Nat.  Bank,  73 
C.  C.  A.  211,  142  Fed.  25,  holding  that  bank  empowered  to  discount  promissory 
notes  has  power  to  purchase  notes  at  less  than  their  face  value;  Youngblood 
T.  Birmingham  Trust  &  Sav.  Co.  95  Ala.  521,  20  L.R.A.  58,  36  Am.  St.  Rep. 
245,  12  So.  579,  holding  advance  to  drawer  of  accepted  draft  by  payee  bank 
deducting  more  than  legal  interest,  is  within  statute  making  usurious  discounts 
unlawful;  Neilsville  Bank  y.  Tuthill,  4  Dak.  295,  30  N.  W.  154,  holding  that 
bank  authorized  to  discount  can  purchase  notes;  State  t.  German  Sav.  Bank, 
103  Md.  196,  63  Atl.  481,  holding  that  savings  bank  would  have  been  prohibited 
under  general  laws  from  discotmting  commercial  paper  if  its  powers  had  not 
been  enlarged  by  legislature;  Prescott  Nat  Bank  v.  Butler,  157  Mass.  548, 
32  N.  E.  909,  as  to  whether  national  bank's  power  to  discount  and  negotiate 
Includes  right  to  purchase  notes;  Salmon  Falls  Bank  v.  Leyser,  116  Mo  51, 
22  S.  W.  504,  holding  bank,  not  prohibited  by  its  charter,  authorized  to  purchase 
notes  at  legal  rates;  Anderson  v.  Cleburne  Bldg.  &  L.  Asso.  4  Tex.  App.  Civ. 
Cas.  (Willson)  249,  16  S.  W.  298,  holding  saving  and  loan  association,  advanc- 
ing money  upon  note,  from  which  interest  is  deducted  to  maturity,  engaged  in 
discounting  contrary  to  statute  and  its  transactions  ultra  vires. 

Cited  in  notes  in  36  A.  R.  363,  on  difference  between  discount  and  purchase 
of  note  by  bank;  46  A.  S.  R.  185,  on  usury  in  discounting  loans  by  national 
bank;  16  L.R.A.  224,  on  discount  of  bill  or  note  as  including  buying  and  sell- 
ing. 

What  banks  included  in  constitational  provision  relating  to  enactment 
of  banking  law. 

Cited  in  Blaker  v.  Hood,  53  Kan.  499,  24  L.Rji.  854,  36  Pac  1115,  holding 
that  constitutional  limitation  as  to  banks  of  issue  does  not  prohibit  enactment 
of  provision  for  supervision  and  examination  of  banks  of  deposit  and  discount; 
Fischer  v.  Moore,  69  Kan.  191,  76  Pac  403;  State  ex  rel.  Gibson  v.  Monahan, 
72  Kan.  492,  115  A.  S.  R.  224,  84  Pac.  130,  7  A«  &  E.  Ann.  Cas.  661,— io  point 
that  requirement  that  no  banking  law  shall  be  in  force  until  submitted  to  peo- 
ple applies  only  to  banks  of  issue;  Dearborn  v.  Northwestern  Sav.  Bank,  42 
Ohio  St.  617,  51  Atii,  Rep.  851,  holding  act  authorizing  formation  of  savings 
banks  not  in  conflict  with  provision  of  constitution  prohibiting  passage  of  act 
authorizing  incorporation  of  banking  institutions,  with  power  to  issue  currency; 
Allen  V.  Clayton,  63  Iowa,  11,  50  Am.  Rep.  716,  18  N.  W.  663,  holding  that 
constitutional  provision  imposing  liability  upon  stock-holders  of  banking  cor- 
porations only  applies  to  banks  issuing  currency  and  not  to  banks  of  discount 
and  deposit. 
Right  of  individual  to  engage  in  banking. 

Cited  in  State  v.  Scougal,  3  S.  D.  55,  15  L.R.A.  477,  44  Am.  St  Rep.  756, 
51  N.  W.  858,  holding,  act  prohibiting  persons  exercising  banking  powers  by 
receiving  deposits  and  discounting  notes,  without  inoorporatinj^  unoonstitutionaL 
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Riicht  to  collaterally  attack  existence  and  character  of  corporation. 

Cited  in  Harris  v.  Independence  Oas  Co.  76  Kan.  750,  13  L.R.A.(N.S.)  1171, 
holding  question  of  character  of  business  a  corporation  is  authorized  to  engage 
in  not  open  to  collateral  inquiry;  McCune  Min.  Co.  v.  Adams,  35  Kan.  193, 
10  Pac.  468,  holding  that  subscriber  to  stock  of  corporation  when  sued  for  in- 
stallment due,  can  not  attack  regularity  of  its  incorporation;  Alexandria,  A. 
A  Ft.  S.  R.  Co.  V.  Johnson,  58  Kan.  175,  48  Pac.  847,  holding  that  guarantor  of 
performance  of  contract  entered  into  by  one  corporation  with  and  for  benefit 
of  another,  executed  by  guarantee,  cannot  plead  ultra  vires. 

—  De  tmcto  corporations  generally. 

Cited  in  Lusk  v.  Riggs,  70  Neb.  713,  102  N.  W.  88,  holding  de  facto  eorporar 
tion  not  subject  to  collateral  attack;  Society  Perun  v.  Cleveland,  43  Ohio  St. 
481,  3  N  E.  357,  holding  rights  and  property  acquired  by  de  facto  corporation, 
prior  to  ouster  by  state,  protected,  its  contracts  valid  and  its  powers  not  sub- 
ject to  collateral  attack;  Smith  v.  Cleveland,  C.  C.  ft  St  L.  R.  Co.  170  Ind.  382, 
81  N.  E.  501,  holding  that  corporate  existence  of  consolidated  railroad  filing 
certificate  and  having  operated  roads  for  seventeen  years  cannot  be  attacked 
in  proceedings  by  it  to  condemn  lands;  Imperial  Bldg.  Co.  v.  Chicago  Open  Bd. 
of  Trade,  238  111.  100,  87  N.  E.  167,  holding  that  there  is  no  corporation  de 
facto  and  no  estoppel  to  deny  corporate  existence,  if  there  is  no  law  authorising 
its  organisation. 

Distinguished  in  American  Loan  k  T.  Co.  v.  Minnesota  &  N.  W.  R.  Co.  157 
111.  641,  42  N.  £.  153,  holding  de  facto  corporation  not  created,  when  no  law 
authorizes  such  incorporation,  its  bonds  void  and  it9  legal  existence  and  powers 
to  contract  open  to  collateral  attack. 

—  De  facto  banks. 

Cited  in  Haas  v.  Bank  of  Commerce,  41  Neb.  754,  60  N.  W.  85,  holding  tliat 
-maker  of  note  sued  by  de  facto  bank  can  not  attack  its  existence;  State  v. 
Mason,  61   Kan.   102,  58  Pac.  978,  holding  that  officer  prosecuted  for  making 
false  entries  in  books  of  de  facto  bank  cannot  question  its  legal  existence. 
'— De  tmcto  monldpal  corporations. 

Cited  in  Kansas  Town  k  Land  Co.  v.  Kensington,  6  Kan.  App.  247,  61  Pac 
804,  holding  existence  of  de  facto  city,  not  open  to  attack  in  proceedings  to 
enjoin  collection  of  taxes;  Re  Wintergreen  Alley,  1  Pa.  Dist.  R,  269,  11  Pa.  Co. 
<?t.  126,  holding,  that  existence  of  de  facto  borough  attempting  to  open  alle/ 
cannot  be  attacked  but  that  its  power  to  acquire  lands  must  be  established  by 
public  record  of  incorporation  by  decree  of  court;  Ritchie  v.  Mulvane,  39  Kan. 
241,  17  Pac.  830,  holding  that  purchaser  at  void  tax  sale  may  recover  from  owner 
taxes  levied  by  de  facto  school  district. 
What  is  a  de  facto  corporation. 

Distinguished  in  Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa,  104,  41  Am.  Rep. 
85,  8  N.  W.  772,  holding  that  filing  articles  of  incorporation  not  properly  executed 
does  not  create  a  de  facto  savings  bank  and  a  stockholder  therein  is  liable  to 
depositor;  McLennan  v.  Hopkins,  2  Kan.  App.  260,  41  Pac.  1061,  holding  de 
facto  corporation  not  affected  by  transaction  of  banking  business  as  a  corpora- 
tion without  executing  or  filing  articles. 
Liability  of  de  tmcto  corporation. 

ated  w  School  DUt.  No.  25  v.  State,  29  Kan.  57,  holding,  tehool  diatrio^ 
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irregularly  organized  which  elected  officers  and  maintained  school,  liable  as  a 

^corporation  de  facto  upon  its  bonds. 

When  pleadings  will  be  considered  on  appeal  as  amended. 

Cited  in  Grandstaff  v.  Brown,  23  Kan.  167,  holding  slightly  defective  allega- 
tions in  petition  considered,  upon  appeal,  amended  by  subsequent  proceedings 
to  correspond  to  facts  litigated  and  proven;  Jung  v.  Liebert,  44  Kan.  304,  24 
Pac.  474,  holding  proceedings  considered  amended  to  correspond,  to  facts  litigated 
and  proven  when  defendant's  substantial  rights  have  not  been  prejudiced;  State 
Bank  v.  Norduft,  2  Kan.  App.  55,  43  Pac.  312,  holding  pleadings  considered 
amended  to  correspond  to  facts  litigated  upon  objection  to  form  of  petition  in 
appellate  court;  Mulhall  v.  Mulhall,  3  Okla.  304,  41  Pac.  109,  considering  plead- 
ings amended  to  correspond  to  issues  fully  litigated;  El  Capitan  Land  &  Cattle 
Co.  V.  Lees,  13  N.  M.  407,  80  Pac.  924,  holding  that  misnomer  of  defendant,  cor- 
poration in  foreign  judgment  is  no  defense  to  acticm  here,  where  complaint 
alleges  that  corporation  sued  is  same. 

Distinguished  in  Loper  v.  State,  48  Kan.  540,  29  Pac.  687,  reversing  judgment 
for  greater  amount  than  claimed  in  petition  when  objections  to  sufficiency  of 
allegations  were  overruled  and  defendant  had  no  opportimity  to  litigate  issues 
raised  by  amendment  proposed  upon  appeal. 

:27  AM.  REP.  189,  STATE  EX  REL.  MARTIN  v.  GILMORE,  20  KAN. 
551. 

Jorisdlction  of  courts  to  try  and  determine  contests  for  seats  in  legis- 
lature. 

Cited  in  Hughes  v.  Felton,  11  Colo.  480,  19  Pac.  444,  holding  that  courts  can- 
not interfere  with  exercise  by  legislature  of  its  power  to  judge  of  election  and 
qualification  of  its  members,  or  review  its  decision  in  reference  thereto;  Mills 
T.  Newell,  30  Colo.  377,  70  Pac.  406,  holding  power  of  legislature  to  judge  of 
<»lection  and  qualification  of  its  members  exclusive;  Robertson  v.  State,  109  Ind. 
79,  10  N.  E.  582,  holding  that  General  Assembly  has  exclusive  jurisdiction  where 
election  of  Lieutenant-Governor  contested;  State  ex  rel.  Atty.  Gen.  v.  Tomlin- 
8on,  20  Kan.  692,  holding  that  court  has  no  jih'isdietion  to  determine  title  of 
one  to  seat  in  house  of  representatives;  Bingham  v.  Jewett,  66  N.  H.  382,  29 
Atl.  694,  holding  court  not  authorized  to  make  official  roll  that  will  determine 
<{uestion  of  membership  to  house  of  representatives;  Ellison  v.  Barnes,  23  Utah, 
383,  63  Pac.  899,  holding  that  courts  have  no  jurisdiction  to  try  and  determine 
contests  for  seats  in  legislature;  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac. 
P48  (dissenting  opinion),  on  power  of  supreme  court  to  review  action  of  legis- 
lature: HolbroiA  V.  Smedley,  79  Ohio  St.  391,  87  N.  E.  269,  16  A.  &  E.  Ann. 
Cas.  155,  holding  that  city  council  is  exclusive  judge  of  qualifications  of  mem- 
bers, but  court,  in  quo  warranto  proceedings,  may  determine  whether  facts 
constitute  disqualification. 

Cited  in  note  in  16  A.  S.  R.  220,  on  jurisdiction  of  law  courts  to  review 
proceedings  of  bodies  having  power  to  judge  of  the  election  and  qualifications 
of  their  members. 

Right  to  remove  speaker  of  house  of  representativea  by  Impeachment. 

Cited  in  Re  Speakership,  15  Colo.  520,  11  L.R.A.  241,  25  Pac.  707,  holding 
speaker  of  house  of  representativea  not  removable  by  impeachment 
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21  AM.  REP.  Its,  STATE  T.  BUFFINOTON,  20  KAN.  59t. 
When  oommqntoattong  between  husband  and  wife  lose  prlTUeged  char- 
acter. 

Cited  in  Lloyd  t.  Pennie,  50  Fed.  4,  holding  letters  between  husband  and  wife 
in  hands  of  wife's  administrator  after  both  are  dead  not  protected  as  privileged 
communications;  Jaquith  v.  Davidson,  21  Kan.  341,  holding  that  communications 
between  husband  and  wife  cannot  be  disclosed  by  them  upon  witness  stand, 
though  competent  if  obtained  from  other  source;  Van  Fleet  v.  Stout,  44  Kan.  523,. 
24  Pae.  900,  holding  husband  competent  witness  in  case  brought  by  wife  as  exe- 
cutrix of  estate  of  deceased  person,  except  as  to  communications  made  by  one 
to  other  during  marriage;  State  v.  Gray,  55  Kan.  135,  39  Pa<i.  1050,  holding 
conversation  participated  in  by  husband  and  wife  and  third  person  not  privileged ; 
Eagon  V.  Eagon,  60  Kan.  697,  57  Pac.  942,  holding  that  husband  and  wife  can- 
not be  heard  in  court  concerning  communications  between  them  however  public 
they  may  be. 

Cited  in  note  in  15  L.R.A.  268,  on  loss  of  privilege  in  respect  to  written  con- 
fidential  communications  by  loss  of  their  possession  and  control 
—  Admlssihllity  of  letters  from  prisoner  to  his  wife. 

ated  in  Hammons  v.  SUte,  73  Ark.  495,  108  A.  S.  R.  66,  68  L.RJL  234,  84 
a  W.  718,  3  A.  &  E.  Ann.  Cas.  912,  holding  incriminatory  letter  written  by  ac- 
cused to  wife  admissible  against  him  where  it  fell  into  hands  of  another  without 
wife's  connivance;  People  v.  Hayes,  140  N.  Y.  484,  37  A.  S.  R.  572,  23  L.R.A. 
830,  35  N.  E.  951,  9  N.  Y.  Crim.  Rep.  24  (affirming  70  Hun,  111,  24  N.  Y. 
Supp.  194,  10  N.  Y.  Crim.  Rep.  476),  holding  letter  written  by  husband  to  wife 
admissible  in  evidence  when  made  public  by  receiver  giving  it  to  third  person; 
Connella  v.  Territory,  16  Okla.  365,  86  Pac  72,  holding  that  letters  from  hus- 
band to  wife  may  be  used  against  him  in  criminal  prosecution  when  in  custody 
of  third  person  called  by  prosecution;  State  v.  Mathers,  64  Vt.  101,  33  A.  S. 
R.  921,  15  LJLA.  268,  23  Atl.  590,  holding  criminatory  letter  from  husband  to 
wife  admissible  against  him  when  taken  from  daughter's  pocket  during  process 
of  delivery  and  handed  to  prosecutor;  State  v.  Nelson,  39  Wash.  221,  81  Pac. 
721,  holding  that  letter  of  paramour  to  her  husband  losses  its  character  as  priv- 
ileged communication  when  produced  by  state  oflSoers  in  adultery  action  for  pur- 
poses of  impeachment;  Mahner  v.  Linck,  70  Mo.  App.  380,  holding  letter  ^m 
defendant  to  his  wife  inadmissible  when  oifered  by  plaintiff  in  absence  of 
proof  that  he  did  not  get  possession  of  it  through  connivance  of  wife;  CTbole 
V.  Ohio  German  F.  Ins.  Co.  159  Mich.  187,  24  LJR.A.(N.S.)  802,  123  N.  W.  795, 
holding  admissible  letters  written  by  wife,  charged  with  burning  property  to 
obtain  insurance,  to  husband  and  lost  by  him. 

Cited  in  note  in  29  A.  S.  R.  415,  on  letter  from  one  spouse  to  other  found  in 
possession  of  third  person  as  a  privileged  communication. 

Distinguished  in  Brown  v.  Brown,  53  Mo.  App.  453,  holding  letter  sent  by  wife 
to  daughter  to  be  delivered  to  husband  not  assumed  to  be  intended  for  daughter 
to  read,  and  not  admissible;  State  v.  Ulrich,  110  Mo.  350,  19  S.  W.  666,  holding 
letters  written  by  defendant  in  bigamy  action  to  lawful  wife  inadmissible. 
Admissibility  of  oommnnicatlon  from  attorney  to  ollait. 

Cited  in  Tays  v.  Carr,  37  Kan.  141,  14  Pac  456,  holding  that  it  is  not  com- 
munication itself  from  attorney  to  client  that  is  incompetent. 
£ffect  of  failure  of  judge  to  sign  instructions. 

Cited  in  State  v.  Davis,  48  Kan.  1,  28  Pac.  1092,  holding  failure  of  trial 
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judge  to  sign  iiiBtruetions  immaterial  where  paper  became  part  of  files,  and  no 
•one  requested  its  signing. 

Admissibility  of  evidence  wrongfully  obtained. 

Cited  in  notes  in  94  A.  S.  R.  345,  on  admissibility  of  evidence  against  accused 
obtained  by  search  or  seizure;  136  A.  S.  R.  141,  on  admissibility  of  evidence 
^wrongfully  obtained. 

27  AM.  REP.  It7,  ASHTON  T.  INGIiE,  20  KAN.  «70. 

Followed  without  discussion  in  Am  v.  Hoerseman,  27  Kan.  489. 
Necessity   of  owner  of  homestead   occupying  whole  building  or  tract 
claimed. 

Cited  in  Lenora  State  Bank  v.  Peak,  3  Kan.  App.  698,  44  Pac  900,  holding 
"that  dwelling-house  cannot  be  excluded  for  purpose  of  increasing  quantity  of 
land  to  be  exempted  elsewhere;  Mouriquand  v.  Hart,  22  Kan.  694,  31  A.  R.  200, 
liolding  public  grist  mill  not  appurtenant  to  farm  and  no  part  of  homestead; 
Layson  v.  Grange,  48  Kan.  440,  29  Pac.  585,  holding  homestead  not  abandoned 
l>ecause  part  has  been  used  for  some  purpose  not  inconsistent  with  owner's 
homestead  interest;  Pitney  v.  Eldridge,  58  Kan.  215,  48  Pac.  854,  holding  home- 
;stead  not  abandoned  by  ten  years'  lease  given  of  part  for  nursery;  Linn  v. 
Ziegler,  68  Kan.  528,  75  Pac  489,  holding  that  land  will  not  of  necessity  be- 
•come  part  of  homestead  by  mere  fact  of  contiguity;  Lubbock  v.  McMann,  82  Cal. 
226,  16  A.  S.  R.  108,  22  Pac.  1145  (dissenting  opinion),  on  effect  of  addition  of 
second  dwelling  on  homestead  property;  Smith  v.  Guckenheimer,  42  Fla.  1,  27 
:So.  900  (dissenting  opinion),  on  right  of  owner  of  block  used  as  residence  and 
for  business  purposes  to  claim  whole  building  as  homestead. 

Cited  in  reference  note  in  59  A.  S.  R.  193,  on  claim  of  homestead  on  two 
•dwellings. 

Cited  in  notes  in  70  A.  D.  351,  on  extension  of  homestead  right  to  adjacent 
•or  noncontiguous  premises;  87  A.  D.  280,  on  effect  upon  homestead  of  part  being 
used  for  business  or  rented. 

Distinguished  in  Morrissey  v.  Donohue,  32  Kan.  646,  5  Pac.  27,  holding  owner 
of  homestead  need  not  use  every  part  and  portion  thereof  as  long  as  whole  tract 
is  devoted  to  purpose  of  homestead. 

TXeceaBitj  of  acquiring  homestead  right  in  land  before  Judgment  lien 
attaches. 

Cited  in  Peak  v.  Lenora  State  Bank,  58  Kan.  485,  49  Pac  613,  holding  that 
-character  must  attach  to  land  before  it  becomes  impressed  with  judgment  lien; 
Ellinger  v.  Thomas,  64  Kan.  180,  67  Pac  529,  holding  that  homestead  cannot 
f>e  acquired  on  land  to  prejudice  of  existing  judgment  lien;  Dwelling-House  Ins. 
Co.  V.  Osbom,  1  Kan.  App.  197,  40  Pac.  1099,  holding  governing  status  of  prop- 
'crty  claimed  as  exempt  that  which  existed  at  time  deed  of  assignment  made; 
Gage  V.  Neblett,  57  Tex.  374,  holding  that  judgment  lien  takes  precedence  of 
.subsequently  acquired  homestead  right. 
Construction  of  will  devising  "home  place  where  I  now  live." 

Cited  in  McKeough  v.  McKeough,  69  Vt.  84,  37  Atl.  275,  holding  devise  of 
-"my  home  place  where  I  now  live"  does  not  carry  other  tenant  houses  standing 
4m  same  lot. 


Digitized  by 


Google 


27  AM.  REP.]  .  NOTES  ON  AMERICAN  REPORTS.  »68 

27  AM.  REP.  204,  WEICHSEXBAUM  t.  OURLETT,  20  KAN.  70t. 
RilCht  of  tenant  to  acquire  title  as  against  landlord. 

Cited  in  Cbaffin  v.  Brockmeyer,  33  Mo.  App.  92,  holding  that  tenant  must  show 
that  his  landlord's  estate  has  expired  by  its  own  limitations  since  demise;  Sheaff 
V.  Husted,  60  Kan.  770,  67  Pac.  976,  holding  that  tenant  may  show  that  land- 
lord's title  has  terminated  by  sale  of  land  for  taxes;  Murann  v.  Hamilton,  82 
Kan.  528,  108  Pac.  822;  Smith  v.  Newman,  62  Kan.  318,  63  L.R.A.  934,  62  Pac. 
1011, — holding  that  tenant  under  no  obligation  to  pay  taxes  on  rented  land  may 
purchase  land  at  tax  sale  and  acquire  adverse  title  against  former  landlord; 
Shoup  V.  Central  Branch  Union  P.  R.  Co.  24  Kan.  647,  holding  one  relieved 
from  duty  to  pay  taxes  by  contract  not  debarred  from  acquiring  valid  tax  title  to 
premises  on  account  of  former  contract  of  purchase  which  he  has  surrendered. 

Cited  in  reference  notes  in  36  A.  R.  468,  on  tenant's  right  to  acquire  title 
adverse  to  absent  landlord  by  purchase  at  judicial  sale;  66  A.  R.  645,  on  power 
of  tenant  to  terminate  a  lease  by  purchasing  landlord's  title. 

Cited  in  notes  in  89  A.  S.  R.  84,  85,  on  acquisition  of  landlord's  title  by  ten- 
ant; 76  A.  S.  R.  242,  on  right  of  tenant  to  purchase  and  enforce  tax  title;  120 
A.  S.  R.  60,  on  acquisition  of  landlord's  title  as  defense  in  action  for  unlawful 
detainer;  63  L.R.A.  939,  on  right  of  tenant  to  acquire  title  derived  from  tax 
sale  during  tenancy  where  he  has  not  agreed  to  pay  the  tax;  21  L.  ed.  U.  S.  780; 
11  E.  R,  C.  77,— on  estoppel  of  tenant  to  deny  landlord's  title;  15  E.  R.  C.  305,  on 
right  of  tenant  to  purchase  landlord's  land  on  sale  against  latter. 

Distinguished  in  Keith  v.  Keith,  26  Kan.  26,  holding  that  one  in  possession  of 
land  enjoying  with  others  the  rents  and  profits  precluded  from  purchasing  tax 
title;  Duffitt  v.  Tuhan,  28  Kan.  292,  holding  that  occupant  of  premises  with 
consent  of  owner  without  any  agreement  to  pay  rent  or  taxes  cannot  divest  own- 
er of  property  by  purchase  at  tax  sale  for  taxes  levied  during  his  occupancy; 
Millikin  v.  Lockwood,  80  Kan.  600,  103  Pac.  124,  holding  that  tenant  cannot 
dispute  landlord's  title,  where  title  under  which  tenant  entered  has  not  expired. 
Duty  of  lessor  to  pay  taxes  where  lease  is  silent. 

Cited  in  Boston  Molasses  Co.  v.  Com.  193  Mass.  387,  79  N.  E.  827,  holding 
lessor  bound  to  pay  taxes  where  lease  silent  upon  subject. 

27  AM.  REP.  206,  STATE  EX  REIi.  ATTT.  GEN.  t.  SEAT,  64  MO. 

89. 
Right  of  oflleer  to  hold  over  until  snecessor  is  elected  and  qvallfles. 

Cited  in  Re  Duval  County,  32  Fla.  138,  13  So.  706,  holding  that  right  of  former 
ineumbants  to  continue  in  office  ceased  when  appointees  of  governor  qualified  and 
were  commissioned;  State  ex  rel.  Atty.  Oen.  t.  Thomas,  102  Mo.  86,  14  S.  W. 
108,  holding  that  vacancy  in  office  of  marshal  exists  which  may  be  filled  in  man- 
ner prescribed  by  law,  when  former  incumbent  holds  over  after  expiration  of 
term;  SUte  ex  rel.  Crow  v.  Smith,  152  Mo.  612,  47  L.R.A.  660,  64  S.  W.  221, 
holding  that  failure  to  elect  successor  at  regular  time  for  election  does  not 
create  vacancy;  State  ex  rel.  Crow  v.  Lund,  167  Mo.  228,  66  S.  W.  1062,  holding 
resulting  inconvenience  from  ouster  before  successor  qualifies  no  defense  to 
ouster  proceeding  by  quo  warranto  against  officer;  State  ex  rel.  Bickford  v. 
Cocke,  64  Tex.  482,  holding  that  election,  failure  to  qualify,  resignation  of  newly 
elected  officer  and  appointment  of  his  successor  who  qualifies  ends  term  of  old 
incumbent  under  former  election;  Pratt  ▼.  Swan,  16  Utah,  483,  52  Pac  1092, 
holding  that  municipal  officers  hold  over,  in  absenoe  of  any  restricting  provi- 
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sion  of  statute  until  successors  are  elected  and  qualified;  Johnson  y.  Mann,  77 
Va.  265,  holding  that  present  incumbent  of  city  office  may  continue  to  discharge 
duties  of  office,  after  expiration  of  term,  until  successor  has  qualified;  State  ex 
rel.  Richardson  v.  Henderson,  4  Wyo.  636,  22  L.R,A.  751,  35  Pac.  617,  holding 
that  expiration  of  official  term  creates  no  vacancy  unless  some  legal  successor 
appointed  or  elected  to  take  incumbent's  place;  Maddox  v.  York,  21  Tex.  Civ. 
App.  622,  54  S.  W.  24  (dissenting  opinion),  on  constitutional  right  of  sheriff 
to  hold  over  until  successor  duly  qualified. 

Distinguished  in  Johnson  v.  Couch,  1  Va.  Dec.  522,  holding  that  failure  of 
treasurer  elect  to  qualify  before  term  of  office  commenced  creates  vacancy. 
-»  Where  officer  elect  dies  before  expiration  of  prior  incumbent's  term. 

Cited  in  People  ex  rel.  Sweet  v.  Ward,  107  Cal.  236,  40  Pac.  538,  holding  that 
vacancy  arises  by  reason  of  death  of  district  attorney  elect  after  qualification 
which  exists  upon  expiration  of  incumbent's  term;  People  ex  rel.  Robinson  v. 
Boughton,  5  Colo.  487,  holding  that  vacancy  arises  by  reason  of  death  of  county 
judge  elect  after  qualification  which  exists  upon  expiration  of  incumbent's  term ; 
State  ex  rel.  Elliott  v.  Bemenderfer,  96  Ind.  374,  holding  that  death  of  county 
commissioner  elect  after  qualification  and  before  expiration  of  incumbent's  term 
does  not  revive  right  of  latter  to  hold  over;  Gosman  v.  State,  106  Ind.  203,  6 
N.  E.  349,  holding  county  clerk  ineligible  to  hold  over  after  serving  eight  con- 
secutive years  upon  death  of  person  elected  to  succeed  him  before  he  qualifies; 
State  ex  rel.  Johnson  v.  Albert,  65  Kan.  154,  40  Pac.  286,  holding  that  death 
of  judge  elect  after  qualification  and  before  expiration  of  incumbent's  term  does 
not  revive  right  of  incumbent  to  hold  over;  Smith  v.  Moore,  90  Ind.  294  (dis- 
senting opinion),  on  right  of  incumbent  of  office  to  hold  over  where  officer 
elect  dies  before  expiration  of  former's  term. 
Power  of  Governor  to  determine  when  vacancy  exists. 

Cited  in  State  ex  rel.  Carson  v.  Harrison,  113  Ind.  434,  3  A.  S.  R.  663,  16 
N.  E.  384,  holding  that  authority  to  fill  vacancies  confers  upon  governor  no 
judicial  power. 

Vote  declaring  vacancy  as  a  removal. 

Cited  in  Atty.  Gen.  ex  rel.  Andrews  v.  Remick,  73  N.  H.  25,  111  A.  S.  R.  594, 
58  Atl.  871,  holding  vote  by  council  declaring  vacancy  in  office  of  city  clerk  ope- 
rates as  removal  if  such  was  apparent  intention  of  council. 

Meaning  of  term  *'Taoancy." 

Cited  in  Monash  v.  Rhodes,  11  Colo.  App.  404,  53  Pac.  236,  holding  that 
word  ''vacancy"  relates  not  only  to  office  whieh  is  to  be  filled,  but  to  term  for 
which  appointment  is  to  be  made;  Ballantyne  v.  Bower,  17  Wyo.  356,  99  Pac. 
860,  17  A.  &  E.  Ann.  Cas.  82,  holding  that  death  of  officer  elect  before  qualifying 
does  not  cause  vacancy. 

Cited  in  note  in  14  L.R.A  868,  on  vacancy  in  office  by  death  of  person  elected 
thereto  before  beginning  of  his  term. 
State  university  professor  as  a  public  officer. 

Cited  in  Hartigan  v.  West  Virginia  University,  49  W.  Va.  14,  38  S.  E.  698 
(dissenting  opinion),  on  necessity  of  due  process  of  law  in  removal  of  professor 
in  state  university. 
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27  AM.  REP.  214,  STATE  EX  lUEX.  BROWN  v.  BAKER,  64  MO.  167. 
Effed  of  prlndpal's  Tiolatlon  of  agreement  to  deliver  on  surety's  lia- 
bility. 

Cited  in  Wolff  v.  Schaeffer,  4  Mo.  App.  367,  holding  surety  not  released  from 
liability  by  fact  that  he  was  informed  by  principal  at  time  of  executing  bond  that 
it  would  be  signed  by  another  responsible  surety;  State  ex  reL  Wright  v.  Modrel, 
69  Mo.  152,  holding  it  no  defense  to  surety  that  he  signed  executor's  bond  upon 
parol  promise  of  executor  to  procure  additional  sureties  and  furnish  indemnity 
bond;  North  Atchison  Bank  v.  Gay,  114  Mo.  203,  21  S.  W.  479,  holding  surety 
signing  note  and  leaving  it  in  principal's  possession  for  purpose  of  being  signed 
by  other  sureties  bound  by  delivery  of  note  in  violation  of  agreement. 

Distinguished  in  State  v.  McGonigle,  101  Mo.  353,  20  A.  S.  R.  609,  8  L.R.A. 
735,  13  S.  W.  758,  holding  erasure  of  surety's  name  at  his  request  and  substi- 
tution of  another  before  approval  of  official  bond,  without  consent  or  knowledge 
of  other  sureties  discharges  them;  Gay  v.  Murphy  134  Mo.  98,  56  A.  S.  R.  496, 
34  S.  W.  1091,  holding  that  failure  of  principal  to  sign  bond  releases  sureties. 
Effect  of  forgery  of  name  of  one  surety  on  liability  of  another. 

Cited  in  United  States  v.  Boyd,  8  App.  D.  C.  440,  holding  that  forgery  of 
name  of  one  surety  on  bond  will  not  discharge  co-surety,  whose  name  follows  that 
of  first  surety,  from  liability  on  bond;  Stem  v.  People,  102  111.  540,  holding 
fact  that  name  of  one  surety  to  (^cial  bond  has  been  forged  no  defense  for 
surety  subsequently  executing  bond  in  ignorance  of  forgery;  State  ex  reL  Hewitt 
V.  Hewitt,  72  Mo.  603,  holding  fact  that  name  of  one  surety  to  guardian's  bond 
has  been  forged  no  defense  for  surety  subsequently  executing  bond  unless  offioers 
of  court  or  beneficiaries  had  notice  of  falsity  of  representation;  Sullivan  v.  Wil- 
liams, 43  S.  C.  489,  21  S.  E.  642,  holding  that  forgery  of  names  of  some  of  obli- 
gors on  bond  no  defense  for  surety  executing  bond  who  leaves  it  with  obligors 
signing,  to  procure  signature  of  others. 

Cited  in  notes  in  90  A.  S.  R.  204,  on  liability  of  sureties  on  forged  ofikial 
bond;  49  L.RJL  318;  130  Am.  St  R.  931;  8  A.  a  R.  247,— on  liability  of  surety 
when  name  of  principal  or  other  surety  is  forged. 

Effect  of  erroneous  publication  of  bank's  solvency  by  Governor  on  surety's 
liability. 

Cited  in  Mathis  v.  Morgan,  22  Ga.  617,  53  A.  R.  847,  holding  fact  that  bank 
is  published  by  governor  as  being  solvent  no  defense  for  surety  on  bond  of  bank  as 
state  depository. 

27  AM.  REP.  215,  RITTBirHOUSE  t.  AMMERMAN,  64  MQ.  It 7. 
Rights  and  liabiUties  of  administrator. 

Cited  in  Richardson  v.  Palmer,  24  Mo.  App.  480,  holding  that  administrator 
cannot  create  new  obligation  so  as  to  Und  estate;  Crowley  v.  McCrary,  45  Mo. 
App.  350,  holding  that  administrator  could  not  bind  estate  by  executing  note  to 
widow  and  that  plaintiff  was  his  surety  and  not  that  of  estate;  Brooks  v. 
Mastin,  69  Mo.  58,  holding  administrator  de  bonis  non  not  entitled  to  recover 
assets  of  estate  without  showing  that  it  has  not  been  paid  to  first  administrator; 
Curtis  V.  National  Bank,  39  Ohio  St.  579,  holding  that  administrator  has  no 
power  to  bind  estate  by  note  given  by  him  as  administrator. 

Cited  in  note  in  52  A.  S.  R.  121,  on  estate's  liability  at  law  for  executor's  and 
administrator's  contracts. 

Distinguished  in  Payne  v.  First  Nat  Bank,  43  Mo.  App.  377,  holding  words 


Digitized  by 


Google 


«61  NOTES  ON  AMERICAN  REPORTS.  [214-218 

usually  used  as  descriptio  personae  sufficient  to  put  purchaser  of  note  on  inquiry 
as  to  limitations  of  payee's  power  to  pledge  when  negotiation  of  instrument  by 
trustee  involved  and  instrimient  shows  upon  its  face  beneficial  interest  of  an- 
other. 
—  Right  to  sue  In  his  own  name. 

Cited  in  Wolf  v.  Sun  Ins.  Co.  75  Mo.  App.  306,  holding  that  foreign  admin- 
istrator may  sue  on  contract  made  by  himself  in  his  own  name;  Yeakle  v. 
Priest,  61  Mo.  App.  47,  holding  that  promisee  of  personal  representative  in  con- 
tract made  upon  consideration  arising  after  intestate's  death,  can  bring  no 
action  at  law  to  enforce  judgment  against  assets  of  intestate's  estate;  Tittman 
V.  Thornton,  107  Mo.  600,  16  L.ILA.  410,  17  S.  W.  979,  holding  that  foreign  ad- 
ministrator who  has  recovered  judgment  as  administrator  may  sue  upon  same 
here  in  his  individual  capacity. 

27   AM.   REP.   218,  EX.  PARTB  JTLZ,   «4  MO.   S05. 

Applicability  of  doctrine  res  judicata  to  habeas  corpus  proceedings. 

Cited  in  United  States  v.  Chung  Shee,  71  Fed.  277,  holding  judgment  of  Fed- 
eral court  discharging  on  habeas  corpus  immigrant  from  detention  on  board 
vessel  conclusive  of  her  right  to  land;  Carruth  v.  Taylor,  8  N.  D.  166,  77  N. 
W.  617,  holding  final  order  in  habeas  corpus  not  appealable  order;  People  v. 
Fairman,  59  Mich.  568,  26  N.  W.  769,  holding  order  discharging  prisoner  on 
writ  of  habeas  corpus  final  and  conclusive;  Re  McDonald,  19  Mo.  App.  370, 
holding  no  right  of  appeal  from  judgments  of  court  of  appeals  rendered  on  peti* 
tion  for  writ  of  habeas  corpus;  Ex  parte  Boenninghausen,  21  Mo.  App.  267, 
holding  order  discharging  prisoner  on  writ  of  habeas  corpus  final  adjudication 
in  his  favor  in  particular  case;  State  ex  rel.  Hiett  v.  Simmons,  112  Mo.  App. 
535,  87  S.  W.  35,  holding  no  right  to  review  decree  of  coimty  judge  discharging 
prisoner  on  writ  of  habeas  corpus  in  appellate  court  on  writ  of  certiorari ;  Weir 
v.  Marley,  99  Mo.  484,  6  L.R.A.  672,  14  S.  W.  798,  holding  that  doctrine  of  res 
judicata  applies  to  judgment  discharging  prisoner  in  absence  of  new  state  of 
facts  warranting  his  restraint;  State  ex  rel.  Herriford  v.  McKee,  160  Mo.  233, 
51  S.  W.  421;  State  v.  Wear,  145  Mo.  162,  46  S.  W.  1099,— holding  discharge 
of  prisoner  under  indictment  by  court  having  jiurisdiction  conclusive;  Re  Clark, 
208  Mo.  121,  15  L.R.A.(N.S.)  389,  106  S.  W.  990,  holding  refusal  by  court  of 
appeals  to  discharge  prisoner  on  habeas  corpus  no  ground  for  like  denial  by 
supreme  court;  State  ex  i-el.  Whiteside  v.  First  Judicial  Dist.  Ct.  24  Mont. 
539,  63  Pac.  395,  holding  order  releasing  prisoner  upon  hearing  of  habeas  corpus 
conclusive  for  all  purposes  upon  application;  People  ex  rel.  Young  v.  Stout, 
10  Misc.  247,  31  N.  Y.  Supp.  421,  holding  that  supreme  court  has  no  power  to 
stay  proceedings  upon  final  order  discharging  prisoner  in  habeas  corpus  proceed- 
ings pending  appeal  from  order;  Re  Clasby,  3  Utah,  183,  1  Pac.  852,  holding 
1^  right  of  appeal  from  order  discharging  person  upon  hearing  of  habeas  corpus; 
State  ex  rel.  Durner  v.  Huegin,  110  Wis.  189,  62  L.R.A.  700,  85  N.  W.  1046, 
holding  that  doctrine  of  res  adjudicata  has  now  same  applicability  to  habeas 
corpus  proceedings  as  to  other  suits;  Ex  parte  Lucas,  160  Mo.  218,  61  S.  W. 
218  (dissenting  opinion),  on  right  to  appeal  from  decision  of  court  on  application 
for  writ  of  habeas  corpus;  United  States  v.  Chung  Shee,  22  C.  C.  A.  639,  44  U. 
S.  App.  751,  76  Fed.  951,  holding  that  judgment  discharging  on  habeas  corpus 
Chinese  immigrant  is  conclusive  on  right  of  entry;  Ex  parte  Johnson,  1  Okla. 
Crim.  Rep.  414,  98  Pac.  461,  holding  that  order  of  district  judge  remanding 
Am.  Rep.  Vol.  XVI.— 61 
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prisoner  on  habeas  corpus  does  not  preclude  him  from  applying  to  criminal  court 
of  appeals  for  habeas  corpus. 

Cited  in  reference  notes  in  55  A.  S.  R.  437;  89  A.  S.  R.  472, — on  conduaivenesa 
of  discharge  on  habeas  corpus;  98  A.  S.  R.  971,  on  reviewability  by  error  proceed- 
ings of  decisions  in  habeas  corpus. 

Cited  in  note  in  56  L.R.A.  544,  on  effect  of  discharge  of  accused  for  delay  of 
prosecution. 

Distinguished  in  State  v.  Schierhoff,  103  Mo.  47,  15  S.  W.  151,  holding  that 
discharge  under  habeas  corpus  only  operates  as  res  adjudicata  where  second 
process  for  same  offense  and  under  same  judgment  as  first. 

Disapproved  in  Re  Begerow,  136  Cal.  293,  56  L.R.A.  528,  68  Pac.  773,  holding 
discharge  of  prisoner  upon  habeas  corpus  no  bar  to  future  prosecution  for  same 
offense. 
Conclusiveness  of  order  fixing  bail  after  indictment. 

Cited  in  Ex  parte  Augustine,  33  Tex.  Crim.  Rep.  1,  47  A.  S.  R.  17,  23  S.  W. 
689,  holding  granting  of  bail  after  indictment  found  final. 

Right  of  court  to  correct  unlawful  sentence  on  application  for  writ  of 
habeas  corpus. 

Cited  in  Babb  v.  Bruere,  23  Mo.  App.  604,  to  point  that  judgment  void  where 
prisoner  unlawfully  sentenced  and  entitles  him  to  be  released  on  habeas  corpus; 

Ex  parte  Betburum,  66  Mo.  545,  holding  act  providing  for  correction  of  judg- 
ments in  criminal  cases  on  application  made  by  habeas  corpus  for  release  of 
prisoner  unlawfully  sentenced,  valid. 

Cited  in  notes  in  22  A.  S.  R.  423,  on  power  of  court  to  issue  writ  of  habeas 
corpus  to  consider  jurisdiction  of  superior  court;  45  L.R.A.  144,  on  discharge 
of  prisoner  on  habeas  corpus  where  sentence  is  excessive. 

Criticised  in  Re  White,  13  Pittsb.  L.  J.  N.  S.  251,  holding  that  no  court  or 
judge  of  co-ordinate  jurisdiiction  has  power  to  interfere  with  execution  of  sen- 
tence of  court  having  jurisdiction  of  offense  and  accused  and  power  to  commit 
to  work-house. 

27   AM.  KBP.   296,  TURNER  t.  BAKCR,   64   MO.   218,  Reaffirmed  on 

hiter  appeal  in  67  Mo.  242. 
Validity  of  parol  agreement  establishing  boundary  line. 

Cited  in  Liddon  v.  Hodnett,  22  Fla.  442,  holding  intent  to  claim  title  up  to 
line  indispensable  element  of  adverse  holding;  Watrous  v.  Morrison,  33  Fla. 
261,  39  A.  S.  R.  139,  14  So.  805,  holding  that  acquiescence  and  recognition  by 
both  parties  to  agreed  boundary  followed  by  actual  occupation  binds  them  and 
their  privies;  Burns  v.  Martin,  45  Mich.  22,  7  N.  W.  219,  holding  that  agreed 
division  line  acquiesced  in  and  recognized  by  constant  occupany  for  more  than 
twenty  years  cannot  be  changed  without  writing;  Brummell  v.  Harris,  148  Mo. 
430,  50  S.  W.  93,  holding  agreed  boundary  line  between  adjoining  owners  as 
binding  as  one  declared  in  deed;  Brummell  v.  Harris,  162  Mo.  397,  63  S.  W. 
407,  holding  that  agreed  boundary  line  to  be  binding  must  not  be  shifted  from 
time  to  time;  Barnes  v.  Allison,  166  Mo.  96,  65  S.  W.  781,  holding  that  statute 
of  frauds  does  not  apply  to  ca^e  of  agreed  boundary  line  where  actual  line  un< 
certain,  and  agreed  line  acquiesced  in  and  recognized  by  improvements;  Acton 
V.  Dooley,  74  Mo.  63  (reversing  6  Mo.  App.  323) ;  Lennox  v.  Hendricks,  11  Or. 
33,  4  Pac.  515, — holding  agreements  as  to  boundary  lines  based  upon  fact  that 
true  line  is  in  dispute  and  to  some  extent  undefined  and  unknown;  Sheldon  ▼. 
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Atkison,  38  Kan.  14,  16  Pac.  68;  O'Donnell  v.  Penney,  17  R.  I.  164,  20  Atl. 
305, — holding  that  recognition  and  acquiescence  by  both  parties  to  agreed  bound- 
ary for  period  equal  to  that  of  statute  of  limitation  precludes  denial  of  line 
being  true  boundary;  Evans  v.  Kunze,  128  Mo.  670,  31  S.  W.  123;  Ernsting 
V.  Gleason,  137  Mo.  694,  39  S.  W.  70;  Schwartzer  v.  Qebhardt,  157  Mo.  99,  57  S. 
W.  782;  Pickett  v.  Nelson,  71  Wis.  542,  37  N.  W.  836,— holding  informal  agree- 
ment between  adjoining  owners  locating  unascertained  boundary,  binding  upon; 
partner  and  privies,  where  acquiesced  in  for  long  period  and  recognized  by  pos-^ 
session  and  improvements;  Wade  v.  McDougle,  69  W.  Va.  113,  52  S.  E.  102ft> 
holding  validity  of  oral  agreement  to  fix  boundary  depends  upon  doubt  and  un- 
certainty as  to  true  place  of  line;  Orr  v.  Cox,  61  W.  Va.  361,  56  S.  E.  522,. 
holding  that  disputed  boundary  between  two  adjoining  proprietors  may  be  8ettle(t 
by  parol  agreement,  when  same  is  accompanied  by  possession;  Bell  v.  Jamison,. 
102  Mo.  71,  14  S.  W.  714,  on  proper  instructions  in  case  of  controversy  over 
alleged  agreed  boundary  line. 

Cited  in  reference  notes  in  36  A.  D.  374;  27  A.  D.  122, — on  settlement  of  dis- 
puted boundary  by  express  or  implied  agreement;  11  A.  S.  R.  592,  on  establish- 
ment of  boundaries  by  parol  agreement  or  acquiescence;  102  A.  S.  R.  415,  on 
estoppel  by  long  acquiescence  in  boundary  line. 

Cited  in  notes  in  13  A.  D.  224,  225,  on  validity  and  effect  of  establishment  of 
boundaries  by  parol;  38  A.  R.  316,  on  mistake  as  defense  to  claim  of  estoppel 
in  regard  to  boimdary  line;  11  E.  R.  C.  232;  42  A.  R.  767, — on  practical  location 
of  boimdaries;  102  A.  S.  R.  246,  on  boundary  adjustments  and  settlements  with- 
in statute  of  frauds;  110  A.  S.  R.  685,  on  conclusiveness  of  practical  location 
of  boundary  by  acquiescence  in  fixed  line;  10  L.R.A.(N.S.)  611,  on  effect  of 
compromise  agreement  locating  division  line  at  place  known  not  to  be  the  true 
boundary. 

Distinguished  in  Foard  v.  McAnnelly,  215  Mo.  371,  114  S.  W.  990;  Jacobs  v. 
Moseley,  91  Mo.  457,  4  S.  W.  135;  Schad  v.  Sharp,  96  Mo.  673,  8  S.  W.  549,  hold- 
ing adjoining  owners  of  real  estate  divided  by  fenoe  supposed  to  be  on  true  line 
not  bound  by  supposed  line  when  true  line  ascertained. 
Constructive  possession  of  nnoccopiecl  land. 

Cited  in  Benne  v.  Miller,  149  Mo.  228,  50  S.  W.  824,  holding  constructive  pos- 
session of  unoccupied  land  in  owner  of  true  title;  Sell  v.  McAnaw,  158  Mo.  466,. 
59  S.  W.  1003,  holding  that  legal  title  of  true  owner  of  unoccupied  realty  draws 
possession  with  it  until  actual  adverse  possession  commences. 
Right  of  one  enoooraging  purchase  of  adverse  title  to  deny  Tendee*s 
title. 
Cited  in  Longworth  v.  Aslin,  106  Mo.  155,  17  S.  W.  294,  holding  one  who  ad- 
vises and  encourages  another  to  buy  adverse  title  to  land  estopped  to  deny  ven- 
dee's title. 
Right  to  maintain  ejectment  on  mere  equitable  title. 

Cited  in  Abies  v.  Webb,  186  Mo.  233,  105  A.  S.  R.  610,  85  S.  W.  383,  holding 
that  one  will  not  be  allowed  to  recover  in  ejectment  on  mere  equitable  title.. 
Admissibility  of  pleading  as  evidence  in  other  cases. 

Cited  in  Murphy  v.  St.  Louis  Type  Foundry,  29  Mo.  App.  541,  holding  aban> 
doned  answer,  filed  in  case  other  than  one  on  trial  competent  evidence  of  adtais- 
sions  made  by  party  who  filed  it;  Snyder  v.  Chicago.  S.  F.  &  C.  R.  Co.  112  Mo* 
527,  20  S.  W.  885,  holding  pleadings  filed  by  party  in  another  cause  admissible 
in  evidence  as  admissions  where  they  are  material. 
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S44,  STATE  EX  REL.  BILIilNGSIiEY  t.  SPENCER,  64 

Ri^ht  to  exemption  in  partnership  property. 

Cited  in  Poreh  t.  Arkansas  Mill.  Co.  65  Ark.  40,  67  A.  S.  R.  895,  45  S.  W.  51; 
Cowan  V.  Their  Creditors,  77  Cal.  403,  11  A.  a  R.  294,  19  Pac.  755;  SUte  ex 
rel.  Peck  v.  Bowden,  18  Fla.  17;  Love  v.  Blair,  72  Ind.  281;  Baker  v.  Sheelian, 
29  Minn.  235,  12  N.  W.  704;  Weinrich  v.  Koelling,  21  Mo.  App.  133;  State  ex 
rel.  Hinde  ▼.  United  SUtes  Fidelity  &  G.  Co.  135  Mo.  App.  160,  115  S.  W.  1081; 
State  ex  rel.  Fulks  v.  Pniitt,  65  Mo.  App.  154, — ^holding  that  exemption  law 
does  not  extend  to  partnership  property. 

Cited  in  reference  notes  in  28  A  R.  723,  on  exemption  from  execution  of  par^ 
nership  assets;  29  A.  R.  380,  on  right  of  partner  to  claim  exemption  in  part- 
nership property  after  levy  of  execution;  1  A.  S.  R.  593,  on  partners'  right  to 
claim  benefit  of  exemption  law  as  to  partnership  property;  17  A.  S.  R.  473,  on 
right  of  partners  to  claim  exemption  from  execution  of  partnership  assets; 
67  A.  S.  R.  900;  11  A.  S.  R.  297, — on  exemptions  of  partnership  property. 

Cited  in  notes  in  61  A.  D.  592,  on  partnership  as  head  of  family;  1  A.  S.  R 
594,  on  exemption  from  execution  of  property  of  partners  and  cotenants,  in- 
eluding  both  personal  and  homestead  exemptions;  70  A.  S.  R.  115,  on  right  of 
partnership  to  homestead  as  head  of  family. 

Distinguished  in  Bates  v.  Callender,  3  Dak.  256,  16  N.  W.  506,  holding  that 
partners  of  dissolved  insolvent  partnership  may  claim  exemptions  when  disso- 
lution and  division  of  assets  accomplished  without  actual  fraud;  Hartzler  v. 
Tootle,  85  Mo.  23,  holding  partner  entitled  to  claim  homestead  exempt  from 
execution  where  it  never  belonged  to  partnership. 
Right  of  cotenant  to  lioniestead  in  realty  held  in  ootenancy. 

Cited  in  Lindley  v.  Davis,  7  Mont.  206,  14  Pao.  717   (dissenting  opinion),  od 
right  of  cotenant  to  homestead  in  realty  held  in  ootenancy. 
Right  of  widow  to  allowance  out  of  partn^ship  assets. 

Cited  in  Julian  v.  Wrightsman,  73  Mo.  569,  holding  widow  of  deceased  party 
not  entitled  to  draw  anything  from   partnership  estate  until  all  partnership 
debts  paid. 
Rights  of  firm  creditors  in  partnership  assets. 

Cited  in  First  Nat  Bank  v.  Brenneisen,  97  Mo.  145,  10  S.  W.  884,  holding 
attached  partnership  property  subject  to  payment  of  firm  debts  in  preference 
to  individual  debt  of  one  of  partners. 

•27  AM.  REP.  S50,  VERNON  OOUNTY  v.  STEWART,  64  MO.  408. 
effect  of  part  payment  on  running  of  limitations. 

Cited  in  Beck  v.  Haas,  31  Mo.  App.  180,  holding  that  part  payment  will  take 
demand  out  of  statute  of  limitations;  Bender  v.  Markle,  37  Mo.  App.  234,  hold- 
ing payment  on  note  by  one  authorized  to  make  it  sufficient  to  prevent  running 
of  statute  of  limitations. 

Distinguished  in  Leach  v.  Asher,  20  Mo.  App.  656,  holding  part  payment  by 
trustee  from  proceeds  of  trustee's  sale,  of  part  of  debt  secured  by  deed  of  trust 
cannot  have  effect  of  arresting  running  of  statute  in  favor  of  debtor. 
—  By  one  joint  maker. 

Cited  in  Harris  v.  Odeal,  39  Mo.  App.  270,  holding  that  partner  after  dissolu- 
tion may  extend  life  of  living  obligation  of  partnership  as  to  his  copartners. 
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Cited  in  note  in  10  A.  D.  697,  on  effect  of  part  payment  by  joint  debtor  on 
running  of  statute  of  limitations. 

Distinguished  in  Loeffel  v.  Hoss,  11  Mo.  App.  133,  holding  indorsement  of 
credit  on  account  by  one  party  without  privity  of  other  will  not  take  demand 
out  of  statute  of  limitations. 

—  By  administrator  of  one  Joint  maker. 

Cited  in  Zeryis  v.  Unnerstall,  29  Mo.  App.  474,  holding  part  payment  on 
promissory  note  by  administrator  of  deceased  joint  maker  will  prevent  running 
of  statute  in  favor  of  other  maker  on  residue. 

Cited  in  reference  note  in  68  A.  R.  749,  on  effect  of  payment  by  administrator 
or  executor  upon  debt  barred  by  statute  of  limitations. 

Cited  in  note  in  65  A.  S.  R.  692,  on  executors  and  administrators  as  joint 
debtors. 
-»  Effect  of  payments  by  maker  as  to  indorser. 

Distinguished  in  Maddox  v.  Duncan,  143  Mo.  613,  65  A.  S.  R.  678,  41  L.R.A» 
581,  45  S.  W.  688  (reversing  62  Mo.  App.  474),  holding  payments  on  promissory 
note  by  maker  so  as  to  prevent  plea  of  statute  of  limitations  by  him  will  not 
arrest  running  of  statute  in  favor  of  indorser. 

—  Effect  of  partial  payment  by  principal  as  to  surety. 
Distinguished  in  Regan  v.  Williams,  185  Mo.  620,  105  A.  S.  R.  600,  84  S.  W. 

959  (affirming  88  Mo.  App.  677),  holding  payment  of  interest  by  vendee  assum- 
ing mortgage,  while  note  is  yet  alive  will  not  stop  running  of  statute  of  limita- 
tions as  to  vendor. 

27   AM.  RBP.   258,  STATE  EX  REIj.  NORTON  t.  IiUPTON,   «4   MO. 

415. 
Right  to  Jury  trial. 

Cited  in  Montgomery  &  F.  R.  Co.  y.  McKenzie,  85  Ala.  546,  holding  mere  cbangr 
in  forms  of  action  no  justification  for  submission  of  common  law  rights  to  tri- 
bunal in  which  no  jury  is  allowed  as  matter  of  right;  State  ex  rel.  Cates  v. 
Standard  Oil  Co.  120  Tenn.  86,  110  S.  W.  565,  holding  that  defendant  is  entitled 
to  jury  trial  in  suit  by  attorney  general  to  forfeit  franchise  of  corporation. 

Cited  in  note  in  41  L.  ed.  U.  S.  115,  on  constitutional  right  of  trial  by  jury 
and  its  extent. 

—  In  quo  warranto  proceeding. 

Cited  in  Freeman  v.  State,  72  Ga.  812,  holding  act  instituting  form  of  pro- 
ceeding for  contesting  elections  and  depriving  party  claiming  public  office  by 
popular  election  of  trial  by  jury  on  disputed  facts,  constitutional;  Wheeler  v. 
Caldwell,  68  Kan.  776,  75  Pac.  1031,  holding  jury  trial  not  demandable  as  mat- 
ter of  right  in  proceeding  in  quo  warranto;  State  ex  reL  Mullen  v.  Doherty,  16 
Wash.  382,  58  A.  S.  R.  39,  47  Pac.  958,  holding  constitutional  right  to  trial  by 
jury  inapplicable  in  proceedings  to  try  right  to  public  office. 

Cited  in  notes  in  30  A.  D.  52;  48  A.  D.  190;  3  L.Rw^.  511;  24  L.R.A.  807,— 
on  right  to  jury  in  quo  warranto  proceedings. 

Disapproved  in  Buckman  v.  State,  34  Fla.  48,  24  L.R.A.  806,  15  So.  697,  hold- 
ing right  to  trial  by  jury  on  issues  purely  of  fact  arising  in  proceeding  by  infor- 
mation in  nature  of  quo  warranto  guaranteed  by  Constitution;  People  ex  rel. 
Gorman  v.  Havird,  2  Idaho,  531,  10  L.R.A.  831,  25  Pac.  294,  holding  that  par- 
tiss  to  quo  warranto  proceedings  to  try  title  to  offioe  have  right  to  trial  by  jury;. 
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Reynolds  y.  State,  61  Id<L  392,  holding  either  party  to  proceeding  in  quo  war- 
ranto entitled,  as  of  right,  to  demand  trial  by  jury. 
Nature  of  proceedinip  in  quo  warranto. 

Cited  in  State  ex  rel.  Fox  v.  Alt,  26  Mo.  App.  673,  holding  action  of  quo 
warranto  one  at  law. 

Cited  in  note  in  30  A.  D.  47«  on  quo  warranto  for  usurpation  of  office. 
night  of  mayor  to  hear  and  determine  charges  against  officer  preferred 
by  himself. 

Cited  in  State  ex  rel.  Heimburger  v.  Wells,  210  Mo.  601,  109  S.  W.  758,  holdiug 
mayor  not  disqualified  from  hearing  and  determining  charges  against  officer  by 
iact  that  they  were  preferred  by  his  secretary  or  himself. 

Presumption  as  to  regularity  of  procedure  In  remoral  of  marshal  by 
mayor. 

Cited  in  Andrews  y.  King,  77  Me.  224,  holding  no  intendments  indulged  as  to 
regularity  of  procedure  of  mayor  and  aldermen  in  removal  of  city  marshal. 

37   AM.  R£P.   255,  LILLIS  ▼.  ST.  LOUIS,  K.  C.  A  N.  R.  OO.   64  MO. 

464. 
fjiabillty  of  passenger  carrier. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  3  Okla.  41,  41  Pac.  641,  deny- 
ing liability  for  injuries  to  one  riding  in  box  car  of  freight  train  by  direction  of 
brakeman  receiving  reduced  fare. 
-^For  ejection  of  passenger  generally. 

Cited  in  Southern  Kansas  R.  Co.  v.  Sanford,  45  Kan.  372,  11  L.ILA.  432,  25 
Pac.  891,  denying  liability  for  injuries  of  one  without  ticket  and  declining  to 
pay  fare,  from  expubion  from  slow  moving  train. 

Cited  in  reference  note  in  2  A.  S.  R.  546,  on  right  of  railroad  company  to 
expel  passenger  except  at  regular  station. 

Cited  in  notes  in  41  A.  D.  478,  on  ejectment  of  passengers  for  not  showing 
or  surrendering  ticket  or  paying  fare;  5  L.R.A.  820,  on  right  to  remove  tres- 
passer from  train;  11  L.R.A.  432,  on  place  where  passenger  may  be  ejected 
from  train. 

Distinguished  in  Cross  v.  Kansas  City,  Ft.  S.  &  M  R.  Co.  56  Mo.  App.  664, 
holding  railroad  liable  for  ejecting  passenger  from  freight  train  unable  to  obtain 
ticket  and  offering  fare;  Brown  v.  Hannibal  &  St.  J.  R.  Co.  66  Mo.  588,  sustain- 
ing right  to  recover  for  injuries  against  railroad  by  one,  having  permit,  pushed 
by  conductor  from  step  of  moving  train. 
—  For  ejection  of  passenger  with  expired  or  Improper  ticket. 

Cited  in  Grogan  v.  Chesapeake  &  O.  R.  Co.  39  W.  Va.  415,  10  S.  £.  563;  Rudy 
V.  Rio  Grande  Western  R.  Co.  8  Utah,  166,  30  Pac.  366,  denying  carrier's  liability 
for  expulsion,  in  untenanted  place,  of  one  refusing  to  pay  fare  upon  rejection 
of  cxpired-time  ticket;  Hanlon  v.  Illinois  C.  R.  Co,  109  Iowa,  136,  80  N.  W.  223, 
denying  liability  for  ejection  of  one  tendering  limited  one-day  ticket  on  day 
after  sale;  Wyman  v.  Northern  P.  R.  Co.  34  Minn.  210,  25  N.  W.  349,  denying 
liability  for  ejecting  one  declining  to  pay  fare  on  rejection  of  void  return 
ticket;  Moore  v.  Ohio  River  R.  Co.  41  W.  Va.  160,  23  S.  E.  539,  denying  liability 
for  ejecting  passenger  refusing  to  pay  fare  on  rejection  of  fraudulently  obtained 
mileage  ticket;  Atchison^  T.  4  a  F.  B.  Co.  ▼.  Gants,  38  Kan.  608,  5  Am.  St.  Rep. 
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780,  17  Pac.  54,  denying  recovery  for  forceable  expulsion  of  one  with  ticket  for 
unscheduled  destination  and  refusing  to  pay  fare. 

—  For  ejection  of  woman  of  bad  reputation  from  ladies  car. 
Distinguished  in  Brown  ▼.  Memphis  &  C.  R.  Co.  7  Fed.  61,  denying  right  of 

railroad  to  remove  well-behaved  colored  woman  of  bad  reputation  from  ladies' 
car. 

—  For  loss  of  baggage. 

Distinguished  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Nicholai,  4  Ind.  App.  119, 
51  Am.  St.  Rep.  206,  30  N.  E.  424,  holding  carrier  liable  for  loss  of  baggage 
amounting  to  more  than  specified  limited  liability,  agreed  to  on  ticket. 

—  For  failure  to  redeem  ticket. 

Cited  in  Smith  v.  Philadelphia  A  R.  R.  Co.  1  Pa.  Dist.  R.  322,  refusing  to  compel 
redemption  of  unused  part  of  reduced  price  commutation  tickets. 
When  time  limit  In  ticket  la  part  of  contract  of  carriage. 

Cited  in  Freeman  v.  Atchison,  T.  &  S.  F.  R.  Co.  71  Kan.  327,  80  Pac.  592,  0 
A.  &  E.  Ann.  Cas.  118,  holding  condition  plainly  expressed  on  ticket  that  it  is 
good  for  "one  continuous  passage  conmiencing  within  one  day  from  date  on  back 
hereof"  binding  on  purchaser;  Smith  v.  Philadelphia  &  R.  R.  Co.  11  Pa.  Co.  Ct 
555,  holding  that  purchaser  of  commutation  ticket  cannot  use  unused  portion, 
after  end  of  month  for  which  it  was  issued;  Randolph  v.  Quiney,  O.  &  K.  C.  R. 
Co.  129  Mo.  App.  1,  107  S.  W.  1029,  holding  drover  not  entitled  to  ride  on  pass 
"good  only  for  continuous  train  passage  commencing  on  date  punched  in  margin," 
after  that  date. 

Cited  in  reference  note  in  4  A.  S.  R.  542,  on  construction  of  notices  and  condi- 
tions in  passage  tickets. 

Cited  in  notes  in  41  A.  D.  479,  on  validity  of  rules  limiting  time  in  which 
ticket  is  to  be  used  and  as  to  ''stop-over"  tickets;  24  A.  R.  22,  on  effect  of  limita- 
tion as  to  time  in  railroad  ticket. 
Who  are  passengers. 

Cited  in  Beck  v.  Quiney,  O.  &  K.  C.  R.  Co.  129  Mo.  App.  7,  108  S.  W.  132; 
Gates  V.  Quiney,  O.  A  K.  C.  R.  Co.  126  Mo.  App.  334,  102  S.  W.  60,— holding 
one  who  does  not  intend  to  pay  full  fare  for  his  transportation  when  he  enters 
train  not  passenger. 

Cited  in  notes  in  61  A.  S.  R.  86,  on  person  paying  fare  as  passenger;  61  A.  S. 
R.  101,  on  persons  riding  on  certain  tickets  as  passengers;  61  A.  S.  R.  91,  on 
place  of  riding  as  determining  relation  of  passenger;  26  L.R.A.  133,  on  meaning 
of  term  "passenger"  within  statutory  provisions  as  to  place  for  ejecting  one 
refusing  to  pay  fare;  15  L.R.A.(N.S.)  961,  on  effect  of  express  refusal  to  accept 
one  as  a  passenger  upon  his  status  as  such. 

27  AM.  RSP.   261,  INTERNATIONAIj  BANK  v.  FRANKLIN  COUNTY, 
65  MO.  105. 

Nature  of  county  or  city  warrants. 

Cited  in  Moody  v.  Cass  County,  74  Mo.  307,  holding  county  not  liable  upon 
warrant  drawn  upon  fund  which  has  become  exhausted  and  which  county  court 
has  no  power  to  replenish;  State  ex  rel.  Watkins  v.  Macon  County  Ct.  08  Mo. 
29,  holding  that  court  acts  judicially  when  ascertaining  what  is  due  from  county 
and  fund  out  of  which  it  is  to  be  paid;  Goldsmith  v.  Baker  City,  31  Or.  249,  49 
Pac.  973,  holding  ordinary  city  warrants  only  prima  facie  evidence  of  municipal 
indelitednesa* 
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DiBtinguiahed  in  Sears  t.  Stone  County,  105  Mo.  236,  24  A.  S.  R.  378,  16  S. 
W.  878,  holding  that  county  court  does  not  act  judicially  in  auditing  daima 
againat  county  and  ordering  warrants. 
Right  of  banks  to  porohaae  and  hold  city  or  county  warrants. 

Cited  in  Mt.  Vernon  Bank  y.  Porter,  62  Mo.  App.  244,  to  point  that  county 
warrant  is  species  of  commercial  paper  which  bank  may  buy;  Aull  Say.  Bank  ▼. 
Lexington,  74  Mo.  104,  holding  sayings  banks  empowered  to  purchase  and  hold 
city  warrants. 

Right  of  assignee  of  county  or  city  warrants  to  sue  thereon. 

Cited  in  Heffleman  v.  Pennington  County,  3  S.  D.  162,  52  N.  W.  851,  heading 
that  county  warrant  ccmstitutes  prima  facie  cause  of  action  against  county  and 
may  be  sued  on  directly;  Kansas  City  Loan  Guaranty  Co.  t.  Kansas  City,  200 
Mo.  159,  98  S.  W.  459,  holding  that  assignee  of  claims  already  earned  may  sue 
city;  Craig  t.  Mason,  64  Mo.  App.  342,  holding  that  holder  of  coimty  warrant 
without  statutory  indorsement  has  sufficient  title  to  maintain  troyer  against 
wrongdoer. 

Right  to  sue  county  generally. 

Cited  in  Ayers  y.  lliurston  County,  63  Neb.  96,  88  N.  W.  178,  holding  that 
county  which  incurs  legal  liability  may  be  sued  and  money  judgment  recoyered, 
unless  statute  to  contrary. 

Running  of  limitations  as  to  county  warrants. 

Cited  in  Schloss  y.  Pitkin  County,  1  Colo.  App.  145,  28  Pac  18,  holding  that 
statute  of  limitations  commence  to  run  against  county  orders  from  date  of 
presentation  for  payment  to  treasurer;  Wilson  y.  Knox  County,  132  Mo.  387,  34 
S.  W.  46,  holding  holder  of  county  warrant  not  barred  of  his  action  thereon 
until  after  there  shall  haye  been  money  in  treasury  set  apart  for  its  payment, 
unless  guilty  of  laches. 
When  defectlTe  pleading  la  not  cured  by  yerdict. 

Cited  in  Ewing  y.  Donnelly,  20  Mo.  App.  6;  Staley  House  Furnishing  Co.  y. 
Wallace,  21  Mo.  App.  128;  Hatten  y.  Randall,  48  Mo.  App.  203,— holding  that 
omission  of  essential  ayerments  in  petition  cannot  be  cured  by  yerdict  unless 
petition  contains  terms  sufficiently  general  to  comprehend  them  by  fair  intend- 
ment; Birge  y.  Bock,  24  Mo.  App.  330;  Wells  y.  Coyenant  Mut.  Ben.  Asso.  126 
Mo.  630,  29  S.  W.  607, — ^holding  omission  of  material  ayerments  in  petition  not 
cured  by  yerdict;  Garth  y.  Caldwell,  72  Mo.  622,  holding  omission  to  state  ma- 
terial fact  cured  by  yerdict  if  pleading  of  opposite  party  puts  matter  in  issue; 
Gustin  y.  Concordia  F.  Ins.  Co.  164  Mo.  172,  64  &  W.  178,  holding  that  defeetiye 
petition  may  support  yerdict  although  subject  to  general  demurrer. 
Preaumption  as  to  action  of  trial  court  where  erldence  Is  not  preserved. 

Cited  in  Johnson  y.  Long,  72  Mo.  210,  holding  presumption  in  fayor  of  action 
of  trial  court  as  to  sufficiency  of  evidence  where  no  eyidence  preserved;  Revelle 
y.  St.  Louis,  I.  M.  &  S.  R.  Co.  74  Mo.  438,  holding  appellate  court  warrant  in 
presuming  where  evidence  not  preserved  that  objections  to  omission  in  petition 
where  obviated  on  trial  by  evidence  adduced ;  Rumsey  v.  People's  R.  Co.  144  Mo. 
175,  46  S.  W.  144,  to  point  that  court  cannot  base  decree  upon  state  of  facts  not 
set  up  in  pleadings. 
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27  AM.  REP.  265,  WILLBT  ▼.  BROWN,  65  MO.  J 88. 
Rights  in  partnership  realty. 

Cited  in  McKinnon  v.  McKinnon,  46  Fed.  713,  holding  surviving  partner  and 
heirs  at  law  of  deceased  partner  tenants  in  common  in  partnership  realty. 

Cited  in  notes  in  66  A.  D.  301,  on  surviving  partner's  powers  over  and  rights 
as  to  partnership  real  estate;  98  A.  D.  199,  on  effect  in  equity  of  purchase  of 
property  with  partnership  funds  and  its  use  for  firm  purposes;  28  L.R.A.  132, 
on  lien  of  surviving  partner  on  partnership  real  estate;  28  L.R.A.  162,  on  rights 
of  creditors  of  firm  in  partnership  real  estate;  27  L.R.A.  352,  on  rights  in 
partnership  real  estate  as  between  heirs  and  personal  representatives  of  de- 
ceased partner;  27  L.R.A.  451,  as  to  when  real  estate  will  be  considered 
partnership  property;  27  L.R.A.  463,  on  immateriality  of  question  as  to  whom 
legal  title  of  partnership  real  estate  is  conveyed;  27  L.R.A.  469,  on  implied 
and  resulting  trusts  in  partnership  lands. 

—  Rlirbt  to  dower  or  allowance  oat  of. 

Cited  in  Holton  v.  Guinn,  65  Fed.  450,  holding  that  dower  of  deceased  part- 
ner's widow  does  not  attach  to  his  interest  in  partnership  real  estate  until 
partnership  debts  are  paid;  Young  v.  Thrasher,  115  Mo.  222,  21  S.  W.  1104, 
holding  partnership  lands  not  subject  to  drawer  imtil  firm  creditors  and 
debts  due  partners  among  themselves  are  satisfied;  Julian  v.  Wrightsman,  73 
Mo.  569,  holding  widow  of  partner  not  entitled  to  draw  anything  from  partner- 
ship estate  until  all  partnership  debts  paid. 

Cited  in  notes  in  98  A.  D.  201;  54  A.  R.  798;  46  A.  S.  R.  893;  27  L.R.A. 
341, — on  widow's  right  to  dower  in  partnership  real  estate;  27  L.R.A.  344, 
on  necessity  that  widow's  right  to  dower  in  partnership  real  estate  yield  to 
partnership  claims  and  accounts. 

27  AM.  REP.  271,  STATE  v.  STEBIiBY,  65  MO.  218. 

Ortalnty  of  averments  In  Indictment  for  mnrder. 

Cited  in  Daniels  v.  State,  52  Fla.  18,  41  So.  609,  holding  that  words  ''from 
premeditated  design  to  effect  death"  need  not  be  repeated  when  infliction  of 
mortal  wound  charged  if  previously  alleged  and  connected  with  mortal  stroke 
by  words  "thereby  and  thus;"  State  v.  Kindred,  148  Mo.  270,  49  S.  W.  845, 
to  point  that  no  more  certain  and  specific  charge  of  deliberate  and  felonious 
wounding  can  be  found  than  one  embraced  in  this  indictment;  State  v.  Bums, 
148  Mo.  167,  71  A.  S.  R.  588,  49  S.  W.  1005,  to  point  that  indictment  in  this 
case  charged  every  fact  essential  to  good  indictment  for  murder;  State  v. 
Clay,  201  Mo.  679,  100  S.  W.  439,  to  the  point  that  indictment  for  murder  in 
first  degree  in  this  case  embraces  every  allegation  necessary  to  constitute 
offense;  State  v.  Furgerson,  162  Mo.  668,  63  S.  W.  101,  holding  indictment 
for  murder  in  first  degree  which  charges  that  assault,  battery  and  striking 
were  feloniously  made,  but  fails  to  allege  that  woimding  was  done  feloniously, 
good,  if  averments  so  connected  as  to  show  that  homicidal  act  was  feloniously 
done. 

Cited  in  notes  in  3  A.  S.  R.  279,  on  certainty  required  in  indictment  for 
murder;  3  A.  S.  R.  281,  on  sufficiency  of  charging  part  of  indictment 

—  As  to  parties. 

Cited  in  State  v.  Grimes,  29  Mo.  App.  470,  holding  indictment  which  recites 
that  two  defendants  "feloniously,  on  purpose^  and  wilfully,  ynth  deadly  and 
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dangerous  weapon,  knife,  which  they  each  then  and  there  had  and  held  in  eaeh 
of  their  hands,  did  then  and  there  make  an  assault,"  valid. 

Distinguished  in  State  y.  Brown,  21  Kan.  38,  holding  indictment  for  murder 
sufficient  where  it  charges  killing  b|r  three  persons,  by  shooting  deceased  with 
pistols  and  revolvers  and  alleges  that  "said  pistols  and  revolvers  the  said 
(persons  naming  them)  then  and  there  in  their  right  hands  held,"  when  they 
did  shooting. 
~A«  to  time  and  place* 

Cited  in  State  v.  Blan,  69  Mo.  317,  holding  that  indictment  for  murder  should 
allege  assault,  and  nature  thereof,  a  mortal  wounding  of  deceased  and  that 
he  died  of  such  wounds  within  a  year  and  a  day;  State  v.  Estis,  70  Mo.  427, 
holding  indictment  for  resisting  arrest  not  bad  for  uncertainty  as  to  time  where 
it  charged  that  officer  on  certain  day  proceeded  to  make  the  arrest  and  that 
defendant  then  and  there  resisted;  State  v.  Luke,  104  Mo.  563,  16  S.  W.  242, 
holding  indictment  for  murder  sufficient  where  it  alleges  that  fatal  blow  was 
given  on  specified  day  and  that  deceased  lanquished  one  hour  and  then  died; 
SUte  ▼.  Houx,  109  Mo.  654,  32  A.  S.  R.  686,  19  S.  W.  35,  holding  that  time  and 
place  of  offense  after  once  averred  may  thereafter  be  designated  by  terms  *then 
and  there." 

Cited  in  notes  in  3  L.R.A.(N.S.)  1024,  on  "then  and  there"  as  charge  of 
time  of  death  in  indictment  for  homicide;  3  L.RJL(N.S.)  1029,  on  "then  and 
there"  as  averment  of  place  of  death  in  indictment  for  homicide. 

Distinguished  in  SUte  v.  Uc.rcll,  97  Mo.  105,  10  A.  S.  R.  289,  10  6.  W.  387, 
holding  indictment  for  murder  insufficient  where  it  fails  to  charge  homicidal 
act   was   feloniously   done   and   concluding   curative   words   unconnected   with 
mortal  stroke  by  words  "then  and  thersw" 
Order  of  announcing  peremptory  challenges  in  criminal  cases. 

Cited  in  Turpin  ▼.  State,  55  Md.  462,  holding  order  of  announcing  per- 
emptory challenges  in  criminal  case  discretionary  with  oourt  in  absence  of 
any  provision  in  statute;  State  v.  Degonia,  69  Mo.  485,  holding  that  state 
must  announce  her  peremptory  challenges  in  criminal  cases  before  defend- 
ant can  be  compelled  to  make  hii^ 

37  AM.  HBP.  97S,  DUDIjEY  t.  McCLUBR,  65  MO.  941. 

Admissibility  of  evidence  of  good  character  in  civil  action. 

Cited  in  Travelers'  Ins.  Co.  ▼.  Sheppard,  85  Ga.  751,  12  S.  £.  18,  holding 
evidence  of  good  character  of  party  inadmissible  in  civil  action,  unless  char- 
acter of  party  involved  by  nature  of  action;  Simpson  ▼.  Phillips,  28  Kan.  756, 
42  A.  R.  195,  holding  evidence  of  good  character  and  reputation  for  honesty 
inadmissible  on  part  of  plaintiff  in  eivil  action  where  mortgage  assailed  as 
fraudulent  as  to  creditors;  Mattingly  v.  Shortell,  120  Ky.  52,  85  S.  W.  215, 
8  A.  &  E.  Ann.  Cas.  1134,  holding  evidence  of  good  character  of  bookkeeper  in- 
admissible in  issue  of  civil  nature  as  to  entry  made  by  him;  Vawter  v.  Hultz, 
112  Mo.  633,  20  S.  W.  689;  Gordon  v.  Miller,  111  Mo.  App.  342,  85  8.  W. 
943, — holding  evidence  of  good  character  inadmissible  in  civil  action,  unless 
character  of  party  put  in  issue  by  nature  of  proceeding  itself,  or  assailed  by 
opposite  party;  Engel  v.  Dressel,  26  Mo.  App.  39,  holding  evidence  of  good 
character  of  defendant  in  civil  action  inadmissible;  Home  Lumber  Co.  v.  Hart- 
man,  45  Mo.  App.  647,  holding  evidence  of  good  character  of  defendant  in- 
admissible   in   civil   action    where   affidavit   for   attachment   charges   felonious 
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embezzlement;  Alkire  Grocer  Co.  v.  Tagart,  78  Mo.  App.  166,  holding  that  de- 
fendant may  show  his  good  reputation  when  it  relates  to  him  as  witness; 
Stark  V.  Publishers  George  Knapp  &  Co.  160  Mo.  529,  61  S.  W.  669,  holding 
proof  of  plaintiff's  good  character  inadmissible  in  libel  suit  as  tending  to 
prove  that  he  was  not  guilty  of  matters  with  which  he  is  charged  in  publi- 
cation; Black  V.  Epstein,  221  Mo.  286,  120  S.  W.  764,  holding  eviience  of  de- 
fendant's good  character  inadmissible  in  suit  to  set  aside  trust  deed. 

Cited  in  note  in  41  A.  R.  120,  on  admissibility  of  evidenece  of  defendant's 
good  character   in  civil  action  for  tort. 

27   AM.  REP.  276,  JOHNSON  v.  BEAZIiET,   65  MO.   250. 
Conclasiveness  of  orders  and  Judgments  of  probate  courts. 

Cited  in  Davis  v.  Hudson,  29  Minn.  27,  11  N.  W.  136,  holding  that  probate 
court  is  court  ol  record  whose  record  imports  absolute  verity;  Re  Tucker,  74  Mo. 
App.  331;  Crohn  v.  Modem  Woodmen,  146  Mo.  App.  168,  129  S.  W.  1069; 
Re  Davison,  100  Mo.  App.  263,  73  S.  W.  373, — holding  that  acts  and  rulings 
of  probate  courts  enjoy  same  presumptions  in  respect  to  their  validity  that 
those  of  courts  of  general  jurisdiction  do;  State  ex  reL  Taylor  v.  Wurdeman, 
129  Mo.  App.  263,  108  S.  W.  144,  holding  presumption  that  insane  person  was 
in  county  at  ineeption  of  inquisition  if  her  presence  was  essential  to  validity 
of  judgment  of  probate  court;  Vosler  v.  Brock,  84  Mo.  674,  holding  fact  of  al- 
lowance by  probate  court  rebuts  any  presumption  arising  from  evidence  that 
defendant  was  not  presented  within  statutory  time;  State  ex  rel.  Bell  v.  Nolan, 
99  Mo.  6G9,  12  S.  W.  1047,  holding  presumption  that  special  term  of  probate 
court  was  properly  and  lawfully  held;  Brawford  v.  Wolfe,  103  Mo.  391,  16 
S.  W.  426,  holding  judgments  and  orders  of  probate  courts,  when  acting  with- 
in their  jurisdiction  not  subject  to  collateral  attack;  Macey  v.  Stark,  116  Mo. 
481,  21  S.  W.  1088,  holding  presumption  that  orders  and  judgments  of  probate 
courts  as  to  matters  over  which  they  have  jurisdiction  are  regularly  entered; 
State  ex  rel.  Finger  v.  Reynolds,  121  Mo.  App.  699,  97  S.  W.  660,  holding  rule 
that  findings  of  courts  are  not  subject  to  collateral  attack  not  applicable  to 
refusal  of  probate  court  to  appoint  nominee  of  minor,  over  fourteen  years  of  age, 
as  his  guardian;  Cox  v.  Boyce,  162  Mo.  676,  76  A.  S.  R.  483,  64  S.  W.  467,  holding 
guardianship  proceeding  of  probate  court,  of  county  in  which  minor  lives,  not 
subject  to  collateral  attack  in  ejectment  suit  on  ground  of  minor's  non- 
residence;  St.  Louis  V.  Gleason,  16  Mo.  App.  26,  holding  that  jurisdictional 
facts  must  be  pleaded  in  actions  in  which  court  exercises  special  jurisdiction 
not  according  to  common   law. 

Cited  in  reference  notes  in  2  A.  S.  R.  896,  on  questioning  jurisdiction  oi 
probate  court  collaterally;  2  A.  S.  R.  897,  on  extent  of  jurisdiction  of  probate 
court. 

Cited  in  note  in  21  L.R.A.  686,  on  conclusiveness  of  probate  court  decree  in 
ejectment. 
—  In  administration  of  estates. 

Cited  in  Rich  v.  Bray,  2  L.R.A.  226,  37  Fed.  273,  holding  that  probate  system 
under  state  statutes  has  largely  superseded  ancient  equity  jurisdiction  of 
chancery  courts  for  discovering,  marshaling  and  distributing  estates  of  de- 
cedents at  suit  of  heir  or  creditor;  Cooper  v.  Duncan,  20  Mo.  App.  366,  hold- 
ing probate  courts  upon  same  footing  with  courts  of  general  jurisdiction  in 
allowance  and  classification  of  demands  against  estates;  Vermillion  v.  LeClare, 
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89  Mo.  App.  56,  holding  that  illegality  in  grant  of  letters  of  administration 
cannot  be  taken  advantage  of  in  collateral  proceedings;  State  ex  rel.  Rutledge 
▼.  Holman,  93  Mo.  App.  611,  67  S.  W.  747,  holding  same  presumption  indulged 
in  regard  to  probate  court's  actions  in  appointment  of  curator  as  allowed  to 
other  courts;  Hadley  v.  Bernero,  103  Mo.  App.  549,  78  S.  W.  64,  holding  grant 
of  administration  and  all  matters  thereafter  valid,  where  probate  court  grants 
sam«  after  finding  that  fact  on  which  it  ought  to  do  so  existed,  although  fact 
was  found  erroneously;  Oriesel  v.  Jones,  123  Mo.  App.  46,  99  S.  W.  769,  hold- 
ing that  illegality  in  grant  of  letters  of  administration  cannot  be  invoked   in 
collateral  proceeding;  State  v.  Schenkel,  129  Mo.  App.  244,  108  S.  W.  635,  U> 
point  that  finding  of  probate  court  of  existence  of  facts  authorizing  appoint- 
ment of  administrator  of  estate,  conclusive;  Scott  v.  Crews,  72  Mo.  261,  hold- 
ing order  of  probate  court  revoking  administrator's  letters  which  shows  upon 
its   face  all  necessary  jurisdictional   facts  not  collaterally  questionable;    Wil- 
liams V.  Mitchell,  112  Mo.  300,  20  S.  W.  647,  holding  that  probate  courts  are 
to  be  treated  so  far  as  concerns  probate  matters,  in  all  respects  as  courts  of 
general  jurisdiction;   Rowden  v.  Brown,  91  Mo.  429,  4  S.  W.   129;  Rogers  v. 
Johnson,  125  Mo.  202,  28  S.  W.  635, — holding  presumption  that  appointment 
of  administrator  de  bonis  non  was  legally  and  properly  made;   State  ex  reL 
Quenther  ▼.  King,  76  Mo.  510;  Henry  v.  McKerlie,  78  Mo.  416;  Camden  v.  Plain, 
91  Mo.  117,  4  S.  W.  86;  Desloge  v.  Tucker,  196  Mo.  587,  94  8.  W.  283,--hold- 
ing  same   liberal  presumptions  and   intendments  indulged  to  sustain  proceed- 
ings  and  jurisdiction  of  probate  court  in  administration  of  estates  as  are  in- 
dulged in  behalf  of  other  courts  of  record;   Ancell  v.  Southern  Illinois  ft  M. 
Bridge  Co.  223  Mo.  209,  122  S.  W.  709,  holding  that  order  of  sale  of  infant's 
realty  made  by  probate  court  will  be  presumed  valid;   Jarboe  v.  Jarboe,  227 
Mo.  59,  127  S.  W.  26   (dissenting  opinion),  on  conclusiveness  of  judgments  of 
probate  courts  in  administration  of  estate;  Smith  v.  Young,  136  Mo.  App.  65, 
117  S.  W.  628,  holding  that  finding  of  probate  court  as  to  residence  of  minor 
to  sustain  order  appointing  guardian  is  conclusive. 

Cited  in  note  in  65  A.  D.  122,  as  to  whence  and  against  whom  allowance  of 
claim    against    decedent's    estate    is   conclusive. 
Ck>ncla8ivene08  of  orders  and  Jndgments  of  county  court. 

Cited  in  State  v.  Searcy,  39  Mo.  App.  393,  holding  order  or  judgment  of 
county  court  not  subject  to  collateral  impeachment;  Long  v.  Joplin  Min.  ft 
Smelting  Co.  68  Mo.  422,  holding  same  liberality  of  intendment  allowed  as  to 
proceedings  of  county  court  respecting  matters  within  its  jurisdiction  as  to 
any  other  court;  State  v.  Evans,  83  Mo.  319,  holding  action  of  county  court 
in  issuing  liquor  license  not  subject  to  collateral  attack;  McKenzie  v.  Donnelly 
151  Mo.  431,  52  S.  W.  214,  holding  that  judgment  of  county  court  in  insanity 
inquiry  imports  verity  and  is  not  subject  to  collateral  attack. 

~In  administration  of  estates. 

Cited  in  Holmes  v.  Oregon  ft  C.  R.  Co.  7  Sawy.  380,  9  Fed.  229  (affirming 
6  Sawy.  275,  5  Fed.  523),  holding  decision  of  county  court  on  question  of  in- 
habitancy of  intestate  properly  presented  for  its  adjudication  in  administration 
proceedings  conclusive;  Epping  v.  Robinson,  21  Fla.  36;  Bowden  v.  Jackson- 
ville Electric  Co.  51  Fla.  152,  41  So.  400,  7  A.  ft  E.  Ann.  Cas.  859,— holding 
regularity  of  granting  letters  of  administration  by  county  court  not  subject 
to  collateral  attack;  People  use  of  Kaiser  v.  Medart,  63  111.  App.  Ill,  holding 
county  court  having  full  jurisdiction  of  matters  oi  probate  and  guardianship 
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•court  of  record,  whose  judgments  are  to  be  upheld  by  same  presumptions  ap- 
plicable to  other  courts;  Lydick  v.  Chaney,  64  Neb.  288,  89  N.  W.  801,  holding 
•county  court  getting  its  powers  from  constitution,  as  to  probate  matters,  court 
of  general  jurisdiction. 
<k>iiclii8ivenes8  of  Judgments  of  circuit  courts. 

Cited  in  Stansbury  t.  Stansbury,  118  Mo.  App.  427,  94  S.  W.  566,  holding 
-same  presumption  indulged  in  favor  of  jurisdiction  of  circuit  court  in  divorce 
proceedings  as  in  cases  where  court  acts  in  virtue  of  its  general  powers;  Fore 
V.  Hoke,  48  Mo.  App.  254,  holding  judgment  of  circuit  court  for  condemnation 
of  private  property  void  unless  it  affirmatively  appears  that  every  essential 
■step  has  been  taken;  Keokuk  Northern  Line  Packet  Co.  v.  Davidson,  13  Mo. 
App.  661,  holding  appointment  of  receiver  by  circuit  court,  and  his  act  in 
bringing  suit  by  direction  of  court  not  subject  to  collateral  attack;  Bell  v. 
Brinkmann,  123  Mo.  270,  24  S.  W.  205,  on  conclusiveness  of  general  recital  in 
decree  of  circuit  court  as  to  jurisdiction  of  parties  in  partition  proceeding. 
Conclusiveness  of  Judgments  of  superior  court. 

Cited  in  Werz  v.  Werz,  11  Mo.  App.  26,  holding  same  presumption  indulged 
in  favor  of  superior  courts  in  divorce  proceedings  as  in  cases  where  court  acts 
by  virtue  of  its  general  powers. 
Conclusiveness  of  Judgments  of  Justices'  courts. 

Cited  in  Myers  v.  Miller,  55  Mo.  App.  338,  holding  judgments  of  justices' 
4!ourt8  having  jurisdiction  of  parties  and  subject  matter  not  subject  to  col- 
lateral attack;  Leonard  v.  Sparks,  117  Mo.  103,  38  A.  S.  R.  646,  22  S.  W.  899, 
holding  judgments  of  justice  of  peace  are  regarded  as  favorably  as  those  of 
other  courts  where  facts  touching  acquisition  of  jurisdiction  fully  appear. 
0>ncIuslTeness  of  Judgments  of  criminal  courts. 

Cited  in  State  v.  Daniels,  66  Mo.  192,  holding  that  criminal  court  which  is 
made  court  of  record  by  statute  exercises  jurisdiction  conferred  upon  it  ac- 
cording to  course  of  common  law. 
Right  to  collaterally  attack  Judgments  of  courts  of  ordinary. 

Cited  in  Tant  v.  Wigfall,  65  Ga.  412,  holding  judgments  of  courts  of  ordinary 
igranting  letters  of  administration  not  subject  to  collateral  attack. 
night  to  collaterally  question   administration  of  estate. 

Cited  in  Scott  v.  McNeal,  154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108, 
holding  administration  granted  upon  estate  of  living  person  absolutely  null  and 
void;  Union  Mut.  Ins.  Co.  v.  Lewis,  97  U.  S.  682,  24  L.  ed.  1114,  on  right  to 
question  authority  of  public  administrator  in  collateral  proceeding;  Richmond 
^  D.  R.  Co.  V.  Gorman,  7  App.  D.  C.  91,  holding  grant  of  administration  in 
another  state  not  subject  of  collateral  attack  although  appointing  power  may 
have  erred  in  determining  domicile  of  intestate;  Noland  v.  Barrett,  122  Mo. 
181,  43  A.  S.  R  572,  26  &.  W.  692,  holding  administrator  sale  not  to  be  treated 
as  void  in  collateral  proceeding  because  appraisement  made  before  entry  of 
order  for  sale:  Sims  v.  Gray,  66  Mo.  613,  holding  administrator's  deed  not  void 
because  sale  reported  to  and  approved  by  court  at  same  term  at  which  it  was 
made;  Springer  v.  Shavender,  116  N.  C.  12,  47  A.  S.  R.  701,  33  L.R.A.  772,  21 
S.  E.  397,  holding  sale  of  land  of  living  person  by  administrator  erroneously 
appointed  subject  to  collateral  attack;  Carr  v.  Brown,  20  R.  L  215,  78  A.  S.  R. 
855,  38  L.R.A.  294,  38  Atl.  9,  holding  that  courts  have  no  jurisdiction  to  grant 
letters  ef  administration  on  estates  of  living  persons. 

Cited  in  reference  notes  in  16  A.  S.  R.  108,  on  collateral  attack  on  proceed- 
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ings  in  probate  for  sale  of  decedent's  estate;  53  A.  S.  R.  146,  on  collateral  at- 
tack of  administrator's  appointment 

Cited  in  notes  in  81  A.  S.  R.  650,  on  collateral  attack  on  right  of  acting  ad- 
ministrator where  decedent  was  a  nonresident;  18  L.R.A.  242,  on  collateral 
impeachability  of  findings  as  to  inhabitancy  of  county  in  granting  adminis- 
tration on  deceased's  estate. 

97  AM.  R£P.  987,  STATE  v.  DRAPER,  65  MO.  8S5. 
Admissibility  of  dying  declarations. 

Cited  in  People  y.  Irwin,  77  Cal.  494,  20  Pac.  56,  holding  that  dying  dee- 
laration  made  in  view  of  immediate  death,  has  all  sanction  and  solemnity  of 
testimony  given  under  oath  before  court  or  jury;  State  v.  Wensell,  08  Mo.  137, 
11  S.  W.  614,  holding  dying  declaration  admissible  where  declarant  at  time  of 
making  it  said  he  had  no  hope  of  recovery,  although  at  time  of  being  advised  of 
his  dying  condition  by  physician  he  said  that  he  did  not  feel  he  would  die,  bnt 
had  confidence  in  his  physician;  State  v.  Elkins,  101  Mo.  344,  14  S.  W.  116, 
holding  that  words  "he  picked  fuss  with  me  and  was  running  over  me  and  be- 
cause I  did  not  want  him  to  he  killed  me"  are  not  admissible  as  dying  declara- 
tions; Bilton  V.  Territory,  1  Okla.  Crim.  Rep.  566,  99  Pac.  163,  holding  that 
declarant  must  be  under  sense  of  impending  death  without  hope  of  recovery. 

Cited  in  notes  in  86  A.  S.  R.  648,  on  necessity  that  dying  declarations  be  con- 
nected with  the  killing  to  be  admissible;  86  A.  S.  R.  663,  on  admissibility  of 
dying  declarations  showing  intention  or  motive ;  56  L.R. A.  372,  on  dying  declara- 
tions  as  to  antecedent  and  subsequent  matters;  56  L.R.A.  398,  on  effect  of  aban- 
donment of  hope  of  recovery  or  renewed  hope  on  admissibility  of  dying  declara- 
tions; 56  L.R.A.  414,  on  expressions  of  physician's  opinion  as  to  mental  and 
physical  condition  of  one  whose  dying  declarations  are  offered  in  evidence;  5^ 
L.R.A.  369;  40  L.  ed.  U.  S.  534,  536;  11  £.  R.  C.  306,  307,-^n  admissibility  of 
dying  declarations. 

—  Restrictions  as  to  scope. 

Cited  in  People  v.  Fong  Ah  Sing,  64  Cal.  253,  28  Pac.  233;  State  v.  CShea, 
60  Kan.  772,  57  Pac.  970;  State  v.  Parker,  96  Mo.  382,  97  S.  W.  798;  State  v. 
Kelleher,  201  Mo.  614,  100  S.  W.  470, — holding  that  dying  declarations  should 
be  restricted  to  act  of  killing  and  facts  and  circumstances  attending  it;  State 
V.  Vansant,  80  Mo.  67;  State  ▼.  Chambers,  87  Mo.  406;  State  v.  Bowles,  146 
Mo.  6,  69  A.  S.  R.  598,  47  8.  W.  892,~holding  that  dying  declarations  should  be 
confined  to  identification  of  prisoner  as  perpetrator  of  homicide  and  circum- 
stances immediately  attending  it;  State  v.  Kelleher,  224  Mo.  146,  123  S.  W.  551^ 
19  A.  ft  E.  Ann.  Cas.  1270;  State  v.  Parker,  172  Mo.  191,  72  S.  W.  650,— 
holding  dying  declarations  admissible  as  to  those  facts  and  circumstances  con- 
stituting res  gcstffi  of  homicide;  Foley  v.  State,  11  Wyo.  464,  72  Pac  627,  hold- 
ing dying  declarations  which  relate  to  former  distinct  matters  inadmissible. 

Snlliclency  of  indictment  for  murder  as  to  wounds  recelTed. 

Cited  in  State  v.  Patterson,  73  Mo.  695,  holding  charge  in  indictment  that 
death  occurred  as  result  of  several  mortal  wounds  competent;  State  t.  Ander- 
son, 98  Mo.  461,  11  S.  W.  981,  holding  indictment  for  murder  not  fatally  de- 
fective, where  it  alleges  that  defendant  with  certain  club  gave  deceased  one 
mortal  wound  on  "head  and  body." 
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27  AM.  REP.  291,  STAT£  ▼.  O'CONNOR,  65  MO.  874. 
Right   of  accused   to  waive  privileic®   of   having   witnesses   personally 
present. 

Cited  in  Belt  v.  United  States,  4  App.  D.  C.  25;  Butler  v.  State,  97  Ind.  378,— 
holding  that  accused  may  waive  his  constitutional  right  to  be  confronted  by  wit- 
nesses against  him  and  consent  to  reading  of  deposition  in  evidence;  State  v. 
nickman,  76  Mo.  416,  holding  statutory  admission  of  agreed  statement  of  what 
absent  witness  would  swear  to  only  applicable  where  good  ground  of  continuance 
shown;  State  v.  Lett,  86  Mo.  62,  holding  that  prisoner  cannot  complain  of  error 
in  admission  of  agreed  statement  of  what  absent  witness  would  swear  to,  in 
his  favor. 

Cited  in  reference  note  in  28  A.  R.  429,  on  prisoner's  waiver  of  absence  of 
his  own  witness. 

Cited  in  notes  in  6  L.R.A.  834,  on  right  of  person  accused  of  felony  to  be 
confronted  with  witnesses  against  him;  129  Am.  St.  Rep.  60,  on  constitutional 
right  of  accused  to  be  confronted  with  witnesses. 
Dnty  of  court  to  object  to  admission  of  improper  evidence  by  state. 

Cited  in  Baltimore  A  0.  R.  Co.  v.  State,  107  Md.  642,  69  Atl.  439,  holding 
that  judge  may  on  own  motion  exclude  irrelevant  and  incompetent  evidence, 
but  this  power  should  be  exercised  very  cautiously. 

Distinguished  in  State  v.  Douglass,  16  Mo.  App.  1,  holding  court  not  bound  to 
interrupt  cross  examination  of  defendant,  who  is  witness  in  his  own  behalf,  when 
no  objection  made  by  defendant. 

Overruled  in  State  v.  Hope,  100  Mo.  347,  8  L.R.A.  608,  13  S.  W.  490;  State 
V.  McCullum,  119  Mo.  469,  24  S.  W.  1021;  State  v.  Higgins,  124  Mo.  640,  2& 
S.  W.  178, — holding  error  in  admission  of  testimony  in  criminal  cases  not 
available  on  appeal  where  no  objections  made  or  exceptions  saved. 

2  7   AM.  REP.   208,  JOHNSON  v.  ST.   liOUIS  DISPATCH  CO.    65   MO. 

580. 
Liability  of  repeaters  of  slanderous  words. 

Cited  in  State  v.  Derry,  20  Mo.  App.  662,  holding  that  section  of  penal 
code  relating  to  libel  and  slander  applies  to  those  who  repeat  verbal  slander. 

Cited  in  note  in  104  A.  S.  R.  138,  on  use  of  words  "they  say"  or  "it  is  said*' 
in  slander  or  libel. 

Power  of  corporations  to  sue  and  be  sued  for  libel. 

Cited  in  Atlantic  Glass  Co.  v.  Paulk,  83  Ala.  404,  3  So.  800;  SUte  ex  rel. 
C>ow  V.  Firemen's  F\md  Ins.  Co.  152  Mo.  1,  46  L.R.A.  363,  62  S.  W.  695,-— to 
point  that  corporations  are  liable  for  libel;  St.  James  Military  Academy  v. 
Gaiser,  125  Mo.  617,  46  A.  S.  R.  602,  28  L.R.A.  667,  28  S.  W.  861,  holding  that 
oorporaticm  may  sue  for  libel  or  slander  on  its  business  or  trade;  Jones 
▼.  Williams,  139  Mo.  1,  61  A.  S.  R.  436,  37  Ii.R.A.  682  (dissenting  opinion), 
on  responsibility  of  publishing  corporation  for  publishing  libel;  Hypes  v.  South- 
em  R.  Co.  82  S.  C.  315,  21  L.R.A.(N.S.)  873,  64  S.  E.  396,  17  A.  &  E.  Ann. 
Cas.  620,  holding  railroad  answerable  for  slander  by  division  superintendent 
charging  engineer  with  stealing. 

Cited  in  reference  note  in  31  A.  S.  R.  79,  on  corporations  as  parties  defendant 
for  action  for  libeL 

Cited  in  notes  in  12  A.  S.  R.  267;  12  A.  S.  R.  686;  16  K  R.  C.  767;  116  A. 
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8.  R.  722, — on  general  liability  of  corporations  for  libel  and  slander;  69  A*  S. 
R.  594,  on  liability  of  corporations  for  exemplary  damages  for  UbeL 
Liability  for  impating  crime  by  innuendo. 

Cited  in  Kenworthy  v.  Journal  Co.  117  Mo.  App.  327,  93  S.  W.  882  (dissent* 
ing  opinion),  on  liability  for  associating  one's  name  with  unnamed  persons 
charged  with  perjury  without  explanation;  Cook  v.  Globe  Printing  Co.  227 
Mo.  471,  127  S.  W.  332    (dissenting  opinion),  on  damages  for  libel  imputing 


J7  AM.  RCP.  995,  STATE  ▼.  CULVER,  65  MO.  607. 
Presumption  of  dedication  of  road  to  public  from  acquiescence. 

Cited  in  State  y.  Guernsey,  9  Mo.  App.  312,  holding  that  mere  acquiescence 
of  owner  in  use  of  land  for  public  road  for  period  of  fifteen  years  does  not 
raise  presumption  of  intention  to  dedicate  for  public  use;  State  v.  Wells,  70 
Mo.  635,  holding  that  ten  years  adverse  occupancy  and  use  of  road  by  public, 
Acquiesced  in  by  owner,  will  vest  easement  in  road  in   public. 

Distinguished  in  Kansas  City,  C.  &  S.  R.  Co.  v.  Woolard,  60  Mp.  App.  631, 
holding  that  dedication  of  road  to  public  can  not  be  inferred  from  mere  fact 
that  farmer  leaves  lane  through  his  farm  for  his  own  convenience  and  permits 
public  to  use  it. 
Abandonment  of  public  road  or  street  by  nonuser. 

Cited  in  Weber  v.  Iowa  City,  119  Iowa,  633,  93  N.  W.  637,  holding  nonuser 
of  public  street  for  long  period  accompanied  by  actual  and  notorious  posses- 
sion of  land  by  individual  under  claim  of  right,  presumption  of  abandonment; 
State  V.  Warner,  51  Mo.  App.  174,  holding  that  public  easement  over  land 
for  public  highway  cannot  be  lost  by  operation  of  statute  of  limi- 
tations even  though  appropriation  wrongful  in  first  instance;  State 
ex  rel.  Morris  y.  Hannibal  &  St.  J.  R.  Co.  86  Mo.  13,  holding 
obstruction  of  highway  by  former  railroad  company  no  justification 
of  continuance  of  obstruction  by  another  company  to  entire  exclusion  of  public; 
Kelly  Nail  k,  Iron  Co.  v.  Lawrence  Furnace  Co.  46  Ohio  St  544,  5  L.R.A.  652, 
22  N.  £.  639,  holding  that  nonuser  of  street  by  public  to  create  abandonment 
of  it  must  extend  over  period  of  twenty-one  years;  Bayard  y.  Standard  Oil 
Co.  38  Or.  438,  63  Pac.  614,  holding  that  way  may  be  lost  to  public  by  noii« 
pser;  Weston  y.  Ralston,  48  W.  Va.  170,  36  &  E.  446,  holding  established  pub- 
lic  easement  over   land  for   public   highway  good   against  any  and  all  titles. 

Cited  in  reference  note  in  18  L.R.A.  641,  on  nonuser  as  extinguishing  public 
easement. 

Cited  in  notes  in  26  L.  ed.  U.  S.  1099;  26  L.RJL  457,  463,— on  effect  of 
nonuser  of  road  as  abandonment;  26  L.R.A.  450,  on  presumption  of  abandon- 
ment of  highway;  18  L.R.A.  146,  on  presumption  of  abandonment  to  vest  title 
in  owner  of  fee  of  highway;  18  L.R.A.  150,  on  statutory  provisions  as  to  itaiute 
of  limitations  running  against  public  right  in  street;  12  E.  R.  C.  629,  on  aban- 
donment of  highway. 

Distinguished  in  Sikes  v.  St.  Louis  &  S.  F.  R.  Co.  127  Mo.  App.  326,  105 

8.  W.  700,  bolding  that  public  road  may  be  abandoned  by  ten  years  nonuser. 

Right  to  acquire  railroad  company's  right  of  way  by  adverse  poases- 

slon. 

Cited  in  Welsh  y.  Chicago,  B.  &  K.  0.  R.  Co.   19  Mo.  App.  127,  holding 

that  adverse  occupancy  and  use  of  land  by  owner  will  deprive  railroad  corn- 
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pany  of  ita  easement;  Hannibal  &  St  J.  R.  Co.  v.  Totman,  149  Mo.  657,  51 
6.  W.  412,  holding  that  citizen  cannot  acquire  title  to  part  of  railroad  com- 
pany's right  of  way  by  adverse  possession. 

S7   AM.   KEP.   200,   HUNT  v.   BOONVUiliE,    65   MO.    690. 
liiability  of  municipalities  for  torts. 

Cited  in  Wilson  v.  Mitchell,  17  S.  D.  515,  106  A.  S.  R.  784,  66  L.R.A.  168, 

07  N.  W.  741,  holding  city  having  no  power  to  connect  its  waterworks  system 
with  artesian  well,  without  owner's  consent,  not  liable  for  act  of  officer  in  so 
doing;  Orlando  v.  Pragg,  31  Fla.  Ill,  34  A.  S.  R.  17,  19  L.R.A.  196,  12  So. 
368,  holding  municipal  corporations  liable  for  tortious  acts  only  when  commit- 
ted while  in  exercise  of  some  power  conferred  upon  them  by  law  or  in  per- 
formance of  tome  duty  imposed  by  law;    Langley  y.  Augusta,   118  Ga.  590, 

08  A.  S.  R.  133,  holding  city  having  authority  to  do  act  liable  for  its  perform- 
ance in  irregular  way,  or  by  different  instrumentality  from  that  prescribed; 
Millard  v.  Webster  City,  113  Iowa,  220,  84  N.  W.  1044,  holding  city  estopped 
to  deny  that  street  excavations  made  under  direction  of  street  commissioner 
in  accordance  with  survey  by  city  engineer  was  done  by  authority;  Foncannon 
V.  Kirksville,  88  Mo.  App.  279,  holding  ciiy  having  authority  to  construct 
sewers  liable  for  damages  resulting  from  defective  construction  of  sewer  which 
causes  nuisance;  Quinn  v.  Schneider,  118  Mo.  App.  39,  94  S.  W.  742,  holding 
municipal  corporation  not  liable  in  damages  for  trespass  by  officer;  Rowland 
V.  Gallatin,  75  Mo.  134,  42  A.  R.  395,  holding  city  not  liable  for  taking  of 
earth  from  private  property  by  officer  for  improvement  of  street;  Werth  y. 
Springfield,  78  Mo.  107,  holding  that  denial  of  allegation  that  ''city  raised 
the  grade"  necessitates  introduction  in  evidence  of  ordinance  authorizing  change 
of  grade;  Dooley  v.  Kansas,  82  Mo.  444,  52  A.  R.  380,  holding  city  having 
authority  to  purchase  property  outside  limits  for  pest  house  liable  for  seizure 
of  property  for  that  purpose  without  consent  of  owner;  Worley  y.  Columbia, 
88  Mo.  106,  holding  municipal  corporation  not  liable  for  trespass  committed 
by  its  officers  in  enforcement  of  void  ordinance;  Collensworth  v.  New  Whatoom, 
16  Wash.  224,  47  Pac.  439,  holding  municipal  corporation  liable  for  negligent 
performance  of  its  corporate  powers  in  irregular  manner;  Cunningham  y. 
Seattle,  42  Wash.  134,  4  L.R.A.(N.S.)  633,  84  Pac.  641,  7  A.  &  E.  Ann.  Caa. 
805,  holding  city  not  liable  for  injuries  to  lawn  caused  by  trespassing  fire  de- 
partment horse. 

Cited  in  reference  notes  in  13  A.  S.  R.  686,  on  liability  of  municipal  cor- 
poration for  torts  of  its  police  officers  and  other  agents;  100  A.  D.  358,  on 
liability  of  city  for  unauthorized  acts  of  its  officers;  66  A.  D.  438,  on  mu* 
nicipal  liability  for  negligent  execution  of  statutory  power;  30  A.  S.  R.  408, 
on  municipal  liability  for  unlawful  acts  of  officers  and  agents  which  are  not 
ultra  vires;  34  A.  S.  R.  27,  on  municipal  liability  for  torts  not  sanctioned  by 
its  charter;  1  L.R.A.  608,  on  necessity  that  act  be  within  scope  of  corporate 
powers  to  render  municipality  liable  for  agent's  act;  1  L.R.A.  844;  30  A.  S.  R. 
405,— on  municipal  liability  for  torts  of  officers  or  agents. 

Distinguished   in   Peters  y.   Lindsborg,   40  Kan.   654,   20  Pac   490,   holding 
city   not  liable  for  acts  of  its  police  officers  while  engaged  in  enforcing  its 
police  regulations. 
Liability  of  manicipallty  to  exemplary  damages. 

Cited  in  Bennett  v.  Marion,  102  Iowa,  425,  63  A.  S.  R.  454,  71  N.  W.  S60, 
Am  Rep.  Vol.  XVI.— ^. 
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holding   exemplary    dammgee    not    recoTerable   against  nnmieipal    oorporatka^ 
except  under  express  statutory  authority. 

97  AM.  RBP.  S09,  HAIX  T.  STEPHENS,  65  MO.  670. 
Rights  in  land  held  by  the  entireties. 

Cited  in  Balcer  ▼.  Stewart,  40  Kan.  442,  10  A.  &  R.  213,  2  L^RJL  434,  19 
Pae.  904;  Modrell  v.  Riddle,  82  Mo.  31;  Bains  v.  Bullock,  129  Mo.  117,  31 
S.  W.  342;  First  Nat  Bank  y.  Fry,  168  Mo.  492,  68  S.  W.  348;  Kegan  t. 
Haslett,  128  Mo.  App.  280,  107  a  W.  17;  Wilson  ▼.  Frost,  186  Mo.  311,  105 
A.  a  R.  619,  85  S.  W.  375,  2  A.  &  E.  Ann.  Cas.  557,— holding  that  deed 
to  husband  and  wife  creates  estate  of  entirety  and  whole  estate  goes  to  8a^ 
Tivor;  Hume  v.  Hopkins,  140  Mo.  65,  41  S.  W.  784,  holding  that  land  deeded 
to  husband  and  wife  descends  to  heirs  of  survivor  on  death  of  survivor;  Hough 
V.  Jasper  County  Light  k  Fuel  Co.  127  Mo.  App.  570,  106  S.  W.  547,  holding 
hubsand  proper  party  to  maintain  ejectment  at  common  law  where  husband 
and  wife  tenants  by  entirety;  Moses  v.  St.  Louis  Sectional  Dock  Co.  84  Ma 
242,  on  interest  of  husband  and  wife  in  property  held  by  them;  Froet  v.  Frost, 
200  Mo.  474,  118  A.  S.  R.  689,  98  a  W.  527,  holdfng  common-law  doctrine  of 
estates  in  entirety  law  of  this  state. 

Cited  in  notes  in  61  A.  D.  172,  on  husband  and  wife  being  tenants  by  en- 
tireties; 12  L.R.A.  614,  defining  tenancy  by  the  entirety;  12  L.R.A.  515.  on 
effect  of  conveyance  of  land  to  husband  and  wife  and  a  third  person;  30  L.R A 
321,  on  creation  of  entirety  estates  by  limitation  to  husband  and  wife  withuu< 
specifying  how  they  are  to  take;  30  LJEI.A.  324,  on  creation  of  entirety  estates  bj 
limitations  in  peculiar  form;  30  L.R.A.  326,  on  share  taken  by  husband  and 
wife  under  a  limitation  to  them  and  another  or  others. 

Distinguished  in  Lemmons  v.  Reynolds,  170  Mo.  227,  71  S.  W.  135,  holding 
deviss  to  two  persons  without  express  declaration  that  they  are  to  hold  at 
joint  tenants  creates  estate  of  cotenancy;  Creeelius  v.  Horst,  9  Mo.  Appw  61, 
holding  that  devise  to  class,  though  as  tenants  in  common,  will  not  lapse  by 
death  of  devisees  before  testator,  but  survivors  take  whole. 
Husband's  right  to  convey  his  interest. 

Cited  in  Wilson  v.  Albert,  89  Mo.  537,  1  S.  W.  209,  holding  husband  un- 
fettered in  his  conveyance  of  whatever  interest  be  has  in  land  in  which  wife 
is  seized  as  at  common  law;  Hoflbian  v.  Nolte,  127  Mo.  120,  29  S.  W.  1006, 
holding  husband's  interest  in  land  vendible  after  estate  by  entireties  was 
created. 

Cited  in  notes  in  30  L.R.A.  308,  on  nature  of  husband's  interest  in  estate 
by  entirety  during  joint  lifetime;  30  L.RJL  332,  on  validity  of  conveyance 
by  husband  made  before  wife's  death  as  valid  during  joint  lifetime. 

—  Power  of  hnSband  to  divest  wife's  estate. 

Cited  in  Atkinson  v.  Henry,  80  Mo.  151,  holding  that  wife's  estate  in  land 
held  by  herself  and  husband  in  entirety  eannot  be  divested  by  husband  alone 
executing  title  bond  for  such  land;  Mueller  v.  Kaessmann,  84  Mo.  318,  holding 
that  husband  cannot  charge,  bind  or  convey  land  of  his  wife  in  which  she  has 
no  separate  estate  except  by  deed  in  eonjunction  with  her. 

—  Rights  of  purchaser  at  execution  sale  for  husband's  debts. 

Cited  in  Cole  Mfg.  Co.  v.  Collier,  95  Tenn.  115,  49  A.  S.  R.  921,  30  L.RJL 
S16,  31  a  W.  1000,  holding  that  purchaser,  at  execution  sale  for  hnsband's 
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debts,  of  lands  held  by  entirety  cannot  obtain  posseseion  during  joint  liy^as 
of  husband  and  wife,  or  at  all,  if  wife  surviTes  husband. 

Cited  in  note  in  9  L.R.A.(N.S.)  1032,  on  judgment  against  husband  as  lie» 
on  his  interest  as  tenant  by  entirety. 

—  Rights  of  husband's  assignee  in  insolvency. 

Cited  in  Laird  ▼.  Perry,  74  Vt  464,  69  L.R.A.  340,  62  AtL  1040,  holding 
that  real  estate  held  by  husband  and  wife  jointly  passes  to  his  assignee  i» 
insolvency  subject  to  her  right  of  homestead  and  surviyorship. 

—  As  affected  by  decree  for  divorce  or  alimony. 

Cited  in  Shinn  v.  Shinn,  42  Kan.  1,  4  L.R.A.  224,  21  Pac.  813,  holding 
judgment  for  alimony  not  encumbrance  upon  land  held  by  parties  thereto  in  en- 
tirety;  Russell  V.  Russell,  122  Mo.  236,  43  A.  S.  R.  681,  26  S.  W.  677,  holding  that 
divorced  wife  can  have  partition  of  land  owned  by  herself  and  husband  prior 
to  divorce  as  tenants  by  entirety. 
Validity  of  estates  by  entirety  In  personalty. 

Cited  in  Johnston  v.  Johnston,  173  Mo.  91,  96  A.  S.  R.  486,  61  L.R.A.  16^,. 
73  S.  W.  202,  holding  that  estates  by  entirety  may  be  created  in  personalty 
as  well  as  realty. 
Construction  of  word  "family." 

Cited  in  Re  Bennett,  134  Cal.  320,  66  Pac.  370;  Mercier  v.  West  Ejmsas 
City  Land  Co.  72  Mo.  473  (dissenting  opinion), — on  meaning  of  word  "family." 

Cited  in  note  in  61  A.  D.  689,  on  what  constitutes  a  family. 
Estate  created  by  devise  to  mother  and  children. 

Distinguished  in  Kinney  v.  Mathews,  69  Mo.  620,  holding  conveyance  to 
woman  "and  all  her  children  she  now  has  or  ever  will  have"  vests  life  estate 
in  mother  with  remainder  to  children;  Small  v.  Field,  102  Mo.  104,  14  S.  W. 
816,  holding  that  devise  to  married  woman  "for  sole  use  of  herself  and  childr 
ren"  creates  in  her  a  separate  estate.  n 

Intent  of  testator  as  governing  construction  of  will.  -  '~'> 

Cited  in  Lampert  v.  Haydel,  96  Mo.  439,  9  A.  S.  R.  368,  2  L.R.A.  113,  r 
S.  W.  780,  holding  it  duty  of  courts  to  make  intent  of  testator  polar  star  of 
construction. 
Rule  as  to '  ascertaining  Intention  of  testator. 

Cited  in  Chappell  v.  Missionary  Soc.  3  Ind.  App.  366,  60  A.  S.  R.  276,  29 
N.  E.  924,  holding  extrinsic  evidence  admissible  for  purpose  of  determining 
object  of  testator's  bounty;  Reinders  v.  Koppelman,  94  Mo.  338,  7  S.  W.  288; 
Murphy  v.  Carlin,  113  Mo.  112,  36  A.  S.  R.  699,  20  S.  W.  786;  Hurst  v.  Von 
De  Veld,  168  Mo.  239,  58  S.  W.  1066;  Tisdale  v.  Prather,  210  Mo.  402,  10» 
S.  W.  41, — holding  that  true  intent  of  testator  can  be  best  ascertained  by 
reading  all  his  directions  in  light  of  his  environment  at  time  will  was  made; 
Noe  V.  Kern,  93  Mo.  367,  3  A.  S.  R.  644,  6  S.  W.  239,  holding  that  intention 
of  testator  is  to  be  ascertained  if  possible  in  construing  will  and  in  looking^ 
for  intention  the  surrounding  circumstances  may  be  considered;  Garth  v.  Garth, 
139  Mo.  466,  41  S.  W.  238;  Roberts  v.  Crume,  173  Mo.  572,  73  S.  W.  662,— 
holding  that  testator's  intention  must  be  gathered  from  will  itself,  unless  am- 
biguities in  language  make  intention  doubtful;  Missouri  Baptist  Sanitarium 
▼.  McCune,  112  Mo.  App.  332,  87  S.  W.  93;  Alexander  v.  Alexander,  166  Mo. 
413,  67  S.  W.  110, — holding  intention  of  testator  controlling  principle  In  conr 
struction   of  wills,  which   is   to  be  arrived  at  by  considering  will   as  whole.. 
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When  attachment  lien  becomes  vested  ri^ht. 

Cited  in  Eraas-Siiider-Buel  Co.  ▼.  McFadden,  68  L.R.A.  900,  44  C.  C.  A. 
494,  105  Fed.  293,  on  question  whether  legislative  act  impairing  or  destrojring 
inchoate  lien  of  attachment  before  judgment  destroys  vested  right  of  property; 
McFadden  v.  Blocker,  2  Ind.  Terr.  260,  68  luRJi,  878,  48  S.  W.  1043,  holding 
that  lien  of  attachment  which  has  been  duly  levied  and  perfected  by  judgment 
becomes  vested  right  against  property  levied  on  which  cannot  be  impaired  by 
subsequent  legislation;  Pepperdine  v.  Bank  of  Se3rmour,  100  Mo.  App.  387, 
73  S.  W.  890,  holding  that  lien  of  attachment  dates  from  date  of  levy  and 
sale  passes  title  as  of  that  date  free  from  subsequent  encumbrances. 

97  AM.  REP.  SIO,  STATE  SAV.  BANK  T.  KIRCHEVAIi,  65  MO.  689. 
What  are  fixtures. 

Cited  in  reference  note  in  12  A.  S.  R.  678,  on  wooden  structure  or  building 
resting  by  its  own  weight  on  flat  stones  as  a  fixture. 

Cited  in  notes  in  17  A.  D.  694;  96  A.  S.  R.  322, — on  what  are  fixtures. 
—  As  between  mortgagor  and  mortgagee. 

Cited  in  Monticello  Bank  v.  Sweet,  64  Ark.  602,  43  S.  W.  600,  holding  bam 
regarded  as  permanently  attached  to  freehold;  Ferris  v.  Quimby,  41  Mich. 
202,  2  N.  W.  9,  holding  intent  most  important  circumstance  in  determining 
whether  chattel  annexed  to  realty  for  use  becomes  part  of  it;  Davis  v.  Mugan, 
56  Mo.  App.  311,  holding  stone  crusher,  engine  and  machinery  fixtures  as 
t)etween  mortgagor  and  mortgagee;  Tyler  v.  White,  68  Mo.  App.  607,  holding 
lieating  apparatus  erected  in  dwelling  house  permanent  accession  to  freehold 
-and  passes  to  subsequent  mortgagee;  Cary  Hardware  Co.  v.  McCarty,  10  Colo. 
App.  200,  60  Pac.  744;  Canning  v.  Owen,  22  R.  I.  624,  84  A.  S.  R.  868,  48 
Atl.  1033, — holding  that  electric-light  fixtures  attached  to  realty  by  mortgagor 
with  intent  to  remain  part  of  real  estate  pass  to  purchaser  of  estate  upon  con- 
veyance under  power  of  sale  in  mortgage. 

Cited  in  reference  note  in  1  A.  S.  R.  379,  on  what  are  fixtures  as  between 
mortgagor  and  mortgagee. 
Inadequacy  of  relief  by  damages  as  ground  for  inj unction. 

Cited  in  Williams  v.  Chicago  Exhibition  Co.  188  111.  19,  68  N.  E.  611,  hold- 
ing bill  to  restrain  mortgagor  from  commission  of  waste  by  removing  fixtures 
need  not  allege  insolvency;  Harris  v.  Township  Board,  22  Mo.  App.  462,  hold- 
ing it  not  essential  that  injury  threatened  be  irreparable  to  warrant  resort  to 
Injunction;  Calvert  v.  Bates,  44  Mo.  App.  626,  holding  that  illegal  division 
of  school  district  will  be  enjoined  where  it  would  result  in  such  injuries  that 
adequate  remedy  could  not  be  offered  in  damages;  Taylor  v.  Todd,  48  Mo.  App. 
550,  holding  that  equity  will  not  enjoin  threatened  proceeding  under  void 
judgment  for  opening  of  county  road  through  plaintiff's  land  unless  remedy 
at  law  inadequate;  Chicago  ft  A.  R.  Co.  v.  Brandau,  81  Mo.  App.  1,  holding 
that  removal  of  mineral  may  be  enjoined  by  owner  of  surface  land,  if  damages 
recoverable  would  be  inadequate;  Gordon  v.  Mansfield,  84  Mo.  App.  367,  hold- 
ing that  injunction  will  lie  whether  defendant  solvent  or  insolvent  if  legal 
remedy  inadequate  and  mischief  irreparable;  McPike  v.  West,  71  Mo.  199, 
holding  all^ation  of  insolvency  unnecessary  where  facts  stated  show  that  in- 
jury threatened  would  have  been  irreparable;  Jones  v,  Williams,  139  Mo.  1, 
61  A.  «.  R.  436,  87  L.R.A.  682,  39  S.  W.  486,  holding  that  injunction  will  lie 


Digitized  by 


Google 


081  NOTES  ON  AMERICAN  REPORTS.  [302-314 

Dotwithstanding  existence  of  adequate  remedy  at  law,  if  adequate  remedy  can 

not  be  afforded  by  action  for  damages  as  such. 

When  injunction  proper  remedy  to  prevent  trespass  or  nuisance. 

Cited  in  BaiWy  y.  Wade,  24  Mo.  App.  186;  Strotber  v.  American  Cooperage 
Co.  116  Mo.  App.  618,  92  S.  W.  758;  Turner  v.  Stewart,  78  Mo.  480,— -holding 
that  remedy  by  injunction  exists  even  though  trespcuser  solvent  if  law  does  not 
afford  adequate  remedy  by  action  for  damages;  LaKenan  v.  Hannibal  &  St. 
J.  R.  Co.  36  Mo.  App.  363,  holding  that  injunction  will  lie  to  enjoin  wrongful 
closing  of  private  way  although  act  has  been  committed;  Jack  Harvard  Zine 
&  Min.  Co.  V.  Continental  Zinc  ft  Lead  Min.  ft  Smelting  Co.  106  Mo.  App.  66,. 
80  S.  W.  12,  holding  that  injunction  will  lie  to  prevent  opening  and  mainte- 
nance of  ditch  where  mining  licensee  will  be  injured  by  flooding  of  his  lots; 
Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App.  248,  71  S.  W.  696,  holding 
that  injunction  will  lie  where  trespasser  solvent,  if  trespasses  harassing,  con- 
tinuous and  involve  multiplicity  of  suits;  State  ex  rel.  Jump  v.  Louisiana 
Gravel  Road  Co.  116  Mo.  App.  175,  92  S.  W.  163,  holding  injunction  proper 
remedy  to  prevent  continuation  of  nuisance  caused  by  imlawful  obstruction 
of  highway. 

Cited  in  note  in  99  A.  S.  R  746,  on  injunction  against  removal  of  structures 
and  property. 
Mortgagee's  right  to  injunctive  relief. 

Cited  in  note  in  109  A.  8.  R  436,  on  right  of  mortgagee  to  injunctive  relief 
against  third  person. 
—  To  protect  security. 

Cited  in  notes  in  43  A.  S.  R  433,  on  mortgagee's  right  to  injunction  against 
impairment  of  value  of  his  security;  18  E.  R.  C.  103,  on  power  of  equity  to 
restrain  mortgagor  in  possession  from  committing  waste  to  extent  injurious 
to  security. 
Duty  of  mortgagee  to  repair. 

Cited  in  note  in  9  £.  R  C.  611,  on  duty  of  mortgagee  in  possession  to  make 
repairs. 

17  AM.  KEP.  Z14,  DUKE  T.  HARP£B,  66  MO.  61. 
Champerty,  barratry  and  maintenance. 

Cited  in  Breeden  v.  Frankford  M.  Acci.  ft  Plate  Glass  Ins.  Co.  220  Mo.  327, 
119  S.  W.  676;  Breeden  v.  Frankford  Marine  Acci.  ft  Plate  Glass  Ins.  Co.  110 
Mo.  App.  312,  86  S.  W.  930, — holding  maintenance  one  of  old  common-law  actions 
which  yet  subsists;  Kelerher  v.  Henderson,  203  Mo.  498,  101  S.  W.  1083,  holding 
that  law  of  champerty  exists  in  this  state. 

Cited  in  reference  notes  in  12  A.  S.  R  512;  74  A.  S.  R.  90, — on  what  agree- 
ments are  champertous. 

Cited  in  notes  in  83  A.  8.  R  168,  171,  on  champerty,  barratry,  and  mainte- 
nance; 6  E.  R.  C.  391,  on  validity  of  agreements  of  champerty  and  mainte- 
nance. 
Validity  of  attorneys  contracts. 

Cited  in  reference  nele  in  29  A.  R  219,  on  validity  of  contingent  fee  of  at- 
torney. 

Cited  in  note  in  13  A.  S.  R  299,  as  to  what  contracts  of  attorneys  are  void 
as  against  public  policy. 
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€k>iitrmct  to  proseoate  salt  for  contingent  fee  as  cliampertons. 

Cited  in  Jeffries  y.  Mutual  L.  Ins.  Co.  110  U.  8.  305,  28  L.  ed.  166,  4  Sup.  Ct. 
Rep.  8;  Casserleigh  t.  Wood,  56  C.  C.  A.  212,  119  Fed.  308;  Fell  v.  Wabash 
R.  Co.  119  Fed.  490, — ^holding  contract  between  attorney  and  client  to  prosecute 
suit  for  contingent  fee  not  champertous  unless  attorney  agrees  to  pay  costs  and 
expenses;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Johnson,  29  Kan.  218,  holding  agree- 
ment to  prosecute  for  portion  of  expected  judgment  with  provision  for  attor- 
neys to  pay  all  costs  and  expenses,  void;  Aultman  t.  Waddle,  40  Kan.  195,  19  Pac. 
730,  holding  agreement  between  attorney  and  clients  whereby  he  is  to  collect 
judgments  in  his  own  name  and  pay  creditors  fifty  per  cent  of  amount  realized  not 
champertous  if  clients  assume  burden ;  Million  v.  Ohnsorg,  10  Mo.  App.  432,  hold- 
ing contract  between  attorney  and  client  that  attorney  is  to  pay  costs  and  re- 
ceive for  his  compensation  ^rtion  of  property  in  controversy  champertous; 
Comstock  V.  Flower,  109  Ma  App.  275,  84  S.  W.  207,  holding  agreement  by  at- 
torney to  pay  all  or  some  portion  of  court  costs  to  accrue  in  suit,  champertous; 
Ball  V.  Insurance  Co.  129  Mo.  App.  34,  107  S.  W.  1012,  holding  assignment  of 
policy  to  attorney  to  secure  fees  not  champertous  contract  where  no  undertak- 
ing to  pay  costs  shown;  Taylor  v.  St.  Louis  Transit  Co.  198  Mo.  715,  97  S.  W. 
155,  holding  agreement  by  client  to  pay  costs  and  one-fourth  of  sum  recovered 
as  attorney's  compensation  not  champertous;  Dahms  v.  Sears,  13  Or.  47,  11  Pac. 
891,  holding  attorney  not  entitled  to  purchase  claim  for  consideration  that  he 
will  prosecute  it  in  his  own  name  for  part  of  amount  recovered;  Croco  v.  Oregon 
Short  Line  R.  Co.  18  Utah,  311,  44  L.R.A.  285,  54  Pac.  985,  holding  that  at- 
torney and  client  may  agree  that  former's  compensation  shall  be  contingent 
upon  success  and  payable  by  percentage  or  otherwise  out  of  litigation,  if  he 
does  not  assume  payment  of  costs  and  fees. 

Cited  in  ^ote  in  1  L.R.A.  516,  as  to  when  contracts  between  attorney  and 
client  are  not  champertous. 
Right  to  collaterally  attack  champertous  contract. 

Cited  in  Burnes  v.  Scott,  117  U.  S.  582,  29  L.  ed.  991,  6  Sup.  Ct  Rep.  865; 
Courtright  v.  Burnes,  3  McCrary,  60,  13  Fed.  317;  Bent  v.  Priest,  10  Mo. 
App.  543;  Potter  v.  Ajax  Min.  Co.  22  Utah,  273,  61  Pac.  999,— holding  that  de- 
fendant cannot  avoid  legal  obligation  because  plaintiff  and  his  attorneys  have 
entered  into  champertous  contract,  affecting  proceeds  to  be  recovered;  Bent  ▼. 
Priest,  86  Mo.  475,  holding  that  party  will  not  be  turned  out  of  court  because  of 
champertous  contract  until  he  asks  aid  of  court  to  enforce  it. 

What  constitutes  maintenance. 

Cited  in  Phelps  v.  Manecke,  119  Mo.  App.  139,  96  8.  W.  221,  holding  one  un- 
dertaking another's  cause  employing  lawyers  and  getting  up  evidence  at  his 
own  expense  guilty  of  maintenance. 

«7  AM.  REP.  SSI,  SINGIiETON  v.  ST.  liOUIS  BfUT.  li.  INS.  CO.  SS  MO. 

63. 
What  constitutes  insurable  interest  In  life  of  another. 

Cited  in  Burton  v.  Connecticut  Mut.  L.  Ins.  Co.  119  Ind.  207,  12  A.  8.  R. 
405,  21  N.  E.  746,  holding  that  granddaughter  has  not  such  insurable  interest 
in  grandfather  as  will  uphold  policy  issued  directly  to  her  on  life  of  grand- 
father; Metropolitan  L.  Ins.  Co.  v.  Elison,  72  Kan.  199,  115  A.  8.  R.  189,  3 
L.R.A.(N.8.)  934,  88  Pac.  410.  7  A.  A  E.  Ann.  Cas.  909;  Hardy  ▼.  JEtna  L. 
Ins.  Co.  152  N.  C.  286,  67  8.  E.  767, — holding  relationship  of  uncle  and  nephew 
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does  not  create  insurable  interest;  Ryan  v.  Metropolitan  L.  Ins.  Co.  117  Mo.  App. 
«88,  93  S.  W.  347,  Hess  v.  Segenfelter,  127  Ky.  348,  128  Am.  St.  Rep.  343,  14 
L.R.A.(N.S.)  1172,  106  S.  W.  476, — ^holding  first  cousins  of  insured  have  no 
insurable  interest;  Reynolds  y.  Prudoitial  Ins.  Co.  88  Mo.  App.  679,  holding 
that  adult  independent  brothers  have  no  insurable  interest  in  life  of  each  other; 
Mutual  L.  Ins.  Co.  v.  Richards,  99  Mo.  App.  88,  72  8.  W.  487,  holding  that 
4U9signee  of  life  policy  having  no  other  insurable  interest  in  life  except  pre- 
mimns  paid  has  only  interest  to  extent  of  payments;  Strode  y.  Meyer  Bros. 
Dnig  Co.  101  Mo.  App.  627,  74  S.  W.  379,  holding  creditor  beneficiaiy  to  ex- 
tent of  his  debt  and  trustee  as  to  remainder  of  insurance  money,  where  policy 
iaken  out  by  debtor  to  secure  creditor;  Masonic  Benev.  Asso.  y.  Bunch,  109  Mo. 
-560,  19  S.  W.  25,  holding  that  sister  had  no  insurable  interest,  simply  as  such, 
in  life  of  brother;  Brady  y.  Prudential  L.  Ins.  Co.  5  Kulp,  505,  holding  that  Qou- 
sin  has  no  insurable  interest  in  life  of  insured;  Woods  y.  Woods,  130  Ky.  162, 
19  L.R.A.(N.S.)  233,  113  S.  W.  79,  holding  relationship  of  parent  and  child 
•constitutes  insurable  interest;  Deal  y.  Hainley,  136  Mo.  App.  607,  116  S.  W. 
1,  holding  no  insurable  interest  in  life  of  half  uncle. 

Cited  in  notes  in  57  A.  D.  102;  52  A.  R.  135;  46  A.  R.  189;  64  L.R.A.  233,— 
^n  insurable  interest  in  life  of  relative;   76  A.  D.   131;   2  A.  S.  R.  676,— on 
insurable  interest  in  the  life  of  another;  52  A.  R.  138,  on  brother's  insurable 
interest  in  sister's  life. 
Necessity  of  beneficiary  having  pecaniary  interest  in  assured's  life. 

Cited  in  Alabama  Gold  L.  Ins.  Co.  v.  Mobile  Mut.  Ins.  Co.  81  Ala.  329,  1  So. 
S61;  Heusner  v.  Mutual  L.  Ins.  Co.  47  Mo.  App.  336;  New  York  L.  Ins.  Co.  v. 
Rosenheim,  56  Mo.  App.  27;  Whitmore  v.  Supreme  Lodge  R.  L.  H.  100  Mo.  36, 
13  S.  W.  495, — ^holding  that  one  who  takes  out  policy  upon  life  of  another  must 
have  pecuniary  interest  in  life  of  assured. 

Cited  in  note  in  57  A.  D.  94,  as  to  whether  insurable  interest  in  another's 
life  must  be  pecuniary. 
Meaning  of  term  ''spitting  of  blood'*  In  reference  to  life  insurance. 

Cited  in  Mutual  Ben.  L.  Ins.  Co.  v.  Robison,  22  L.RA..  325,  7  C.  C.  A.  444, 
19  U.  S.  App.  266,  68  Fed.  723,  on  definition  of  term  "spitting  of  blood;*'  Con- 
nable  v.  Clark,  26  Mo.  App.  162,  to  point  that  "spitting  of  blood"  is  one  of 
technical  terms  of  life  insurance  business. 

Cited  in  note  in  23  L.R.A.(N.S.)  918,  on  what  constitutes  "spitting  or  cough- 
ing blood." 

Admissibility  of  evidence  of  usage  and  custom  to  interpret  written  con- 
tract. 

Cited  in  notes  in  11  E.  R.  C.  229,  on  admissibility  of  parol  evidence  to  show 
that  by  usage  words  used  in  written  agreement  have  acquired  a  peculiar  mean- 
ing; 14  E.  R  C.  49,  on  rule  as  to  admission  of  evidence  of  custom  of  merchants 
-or  understanding  of  merchants  to  explain  expressi<ms  in  policy  of  insurance 
which  are  inadequate  to  explain  themselves;  14  E.  R.  C.  672,  on  admissibility 
•of  parol  evidence  to  interpret  written  contracts  and  to  show  usage  of  trade. 
Parol  evidence  to  vary  or  contradict  ambiguous  contracts. 

Cited  in  note  in  16  L.R.A.(N.S.)  1181,  on  parol  evidence  as  to  varying  or 
^contradicting  written  contracts  in  case  of  ambiguities. 
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Admissibility  of  mssiired's  declarations. 

Cited  in  reference  note  in  52  A.  R.  227,  on  a4mi8sibillty  of  insured's  deelarsr 
tions  tending  to  contradict  statements  in  implication. 

Cited  in  notes  in  34  A.  R.  448,  on  declarations  ol  insured;  11  L.RJL(N.S.) 
94,  on  admissions  or  statements  by  assured  outside  of  application  as  evidence 
against  beneficiary. 

Necessity  of  assignee  of  policy  having  insurable  interest. 

Cited  in  reference  notes  in  2  A.  S.  R.  575 ;  25  A.  S.  R.  123,— on  assignability  d 
life  policy  to  one  having  no  insurable  interest. 

Cited  in  note  in  47  A.  S.  R.  114,  on  necessity  that  assignee  of  life  policy  have 
insurable  interest. 
Wagering  policies  of  insurance. 

Cited  in  note  in  7  L.RJL.  210,  on  wagering  policies  of  insurance. 

17  AM.  REP.  SS9,  STATE  v.  WINGO,  66  MO.   181. 
Shifting  of  burden  of  proof  in  criminal  procedure. 

Cited  in  Williams  v.  United  States,  88  C.  C.  A.  296,  158  Fed.  30,  holdings 
that  burden  of  proof  never  shifts  from  prosecutor  to  defendant;  Gravely  v. 
State,  38  Neb.  871,  57  N.  W.  751,  holding  that  burden  of  proof  in  criminal 
eases  never  shifts,  but  rests  upon  state  throughout  as  to  all  defenses  which  evi- 
dence tends  to  esUblish;  SUte  v.  Thornton,  10  S.  D.  349,  41  L.R.A.  530,  73  N. 
W.  196  (dissenting  opinion),  on  shifting  of  burden  of  proof  in  criminal  cases. 
—  Instructions  as  to  burden  of  proof  in  prosecution  for  murder. 

Cited  in  State  v.  Alexander,  66  Mo.  148,  holding  that  intentional  killing  with 
dangerous  weapon  presumes  malice  and  slayer  must  adduce  sufficient  evidoice 
to  create  in  minds  of  jury  reasonable  doubt  of  his  guilt;  State  v.  Hill,  69  Mo. 
451,  holding  instruction  that  defendant  setting  up  self  defense  must  show  to 
reasonable  satisfaction  of  jury  that  he  killed  deceased  in  lawful  defense  of  hia 
person,  erroneous;  State  v.  Wisdom,  84  Mo.  177,  holding  that  state  must  prove- 
in  prosecution  for  murder  in  first  degree  wilfulness,  deliberation  and  malice 
aforethought;  State  v.  Hickam,  95  Mo.  323,  6  A.  S.  R.  54,  8  S.  W.  252,  holding 
that  state  failed  to  make  case  of  assault  with  intent  to  kill  if  upon  whole  evi- 
dence it  failed  to  prove  beyond  reasonable  doubt  that  shooting  was  done  by 
defendant  with  intent  to  kill  in  malice;  State  v.  Dierberger,  96  Mo.  666,  9  A. 
S.  R.  380,  10  S.  W.  168,  holding  instruction  that  law  will  presume  murder  in 
second  degree  from  simple  act  of  killing  by  officer  in  making  arrest,  erroneous; 
Territory  v.  Lucero,  8  N.  M.  543,  46  Pac.  18,  holding  instruction  to  jury  that 
malice  is  implied  from  fact  of  killing  and  that  it  devolved  upon  defendant  to 
establish  contrary  erroneous;  Dubose  v.  State,  10  Tex.  App.  230,  holding  charge- 
which  in  effect  tells  jury  that  state  has  shown  that  defendant  killed  deceased 
and  it  now  devolves  upon  him  to  excuse  or  justify  killing  erroneous;  State  v. 
Jennings,  81  Mo.  185,  51  A.  R.  236  (dissenting  opinion),  on  instructions  as  to* 
burden  of  proof  in  criminal  cases. 
Reasonable  doubt  as  applied  to  self-defense. 

Cited  in  note  in  19  L.R.A.(N.S.)   484,  491,  on  applicability  of  rule  of  rea- 
sonable doubt  to  self-defense  in  homicide. 
Inference  of  intent  in  homicide. 

Cited  in  note  in  11  L.R.A.  815,  on  inference  of  intent  In  homicide. 
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Mode  of  construing  charge  to  jury. 

Cited  in  State  y.  Reed,  117  Mo.  604,  23  S.  W.  886,  holding  court's  omission  to 
include  element  of  premeditation  in  one  of  its  instructions  defining  murder  not 
erroneous  where  other  instructions  fully  cover  subject. 

27  AM.  REP.  887,  EX  PARTE  RENO,  66  MO.  S66. 
Power  to  grant  pardon. 

Cited  in  Territory  v.  Richardson,  9  OkU.  579,  49  L.R.A.  440,  60  Pac.  244, 
holding  power  to  grant  pardons  exclusive  of  judicial  and  l^islative  authority. 
Validity  of  pardon. 

Cited  in  notes  in  69  A.  D.  575,  on  necessity  for  delivery  and  acceptance  to 
validity  of  pardon;  59  A.  D.  576,  on  failure  to  register  pardon  as  affecting  its 
validity. 
Conclusiveness  of  pardon. 

Cited  in  Re  Williams,  149  N.  C.  436,  22  L.R.A.(N.S.)  238,  63  S.  £.  108,  hold- 
ing pardon  delivered  to  attorney  is  irrevocable  if  conditions  are  complied  with^ 
Knapp  V.  Thomas,  39  Ohio  St.  377,  48  A.  R.  462,  holding  full  unconditional  par- 
dcm,  delivered  irrevocable;  Ex  Parte  Houghton,  49  Or.  232,  9  L.R.A.(N.S.) 
737,  89  Pac  801,  13  A.  &  E.  Ann.  Cas.  1101,  holding  prisoner  accepting  condi* 
tional  pardcm  bound  by  its  terms. 

Cited  in  notes  in  59  A.  D.  581;  22  L.R.A.(N.8.)  239,— on  right  to  recall 
pardon. 

Presumption  of  acceptance  of  pardon. 

Cited  in  Ex  parte  Powell,  73  Ala.  517,  49  A.  R.  71,  holding  that  law  presumes- 
that  pardon  was  accepted  in  absence  of  proof  of  prisoner's  dissent. 
Conditional  pardon. 

Cited  in  note  in  111  A.  S.  R.  110,  on  conditions  in  pardon. 
Husband  or  wife  as  witness  against  accused. 

Cited  in  note  in  22  L.R.A.(N.S.)  240,  on  husband  or  wife  as  witness  against 
other  in  criminal  case. 

27  AM.  REP.  848,  DRITT  ▼.  SNODGRASS,  66  MO.  S86. 
Power  of  school  authorities. 

Cited  in  State  ex  rel.  Stallard  v.  White,  82  Ind.  278,  42  A.  R.  496,  holding 
that  university  trustees  have  power  to  prohibit  attendance  of  students  at  fra- 
ternity meetings  whenever  it  t^ids  to  interfere  in  material  degree  with  proper 
relations  of  student  to  university;  Hobbs  v.  Germany,  94  Miss.  469,  22  L.R.A. 
(N.S.)  983,  49  So.  515,  holding  school  trustees  cannot  compel  pupils  to  study 
at  home  during  certain  evening  hours;  State  v.  Boyer,  70  Mo.  App.  156,  hold- 
ing that  school  teacher  has  right  to  inflict  reasonable  corporal  punishment  for 
violation  of  reasonable  rules;  Haycraft  v.  Grigsby,  88  Mo.  App.  354,  holding 
reasonable  punishment  from  malicious  motive  impossible;  King  v.  Jefferson 
City  School  Board,  71  Mo.  628,  36  A.  R.  499,  holding  rule  subjecting  any  pupil 
absent  six  half  days  in  four  consecutive  weeks,  without  satisfactory  excuse,  to 
suspension,  reasonable  and  proper;  State  ex  rel.  O'Bannon  v.  Cole,  220  Mo.  697, 
22  L.R.A.(N.S.)  986,  119  S.  W.  424,  holding  school  board  may  make  external 
vaccination  condition  precedent  to  attendance  at  school;  State  ex  rel.  Dresser 
▼.  District  Board,  135  Wis.  619,  128  A.  S.  R  1050,  16  L.R.A.(N.S.)  730,  11^ 
N.  W.  232,  holding  school  authorities  may  suspend  pupils  for  misconduct. 


Digitized  by 


Google 


27  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  986 

Cited  in  notes  in  76  A.  D.  165,  166,  on  authority,  duties,  and  powers,  of  school 
teacher;  6  L.R.A.  534,  on  rules  and  regulations  for  management  and  conduct 
of  pupils  in  public  schools. 

—  Over  offenses  committed  after  school  hours. 

Cited  in  State  ex  rel.  Clark  v.  Osborne,  24  Mo.  App.  809;  State  ex  reL  Clark 
V.  Osborne,  32  Mo.  App.  536, — holding  rule  which  assumes  to  exercise  control 
over  student  and  govern  her  conduct  while  under  parental  eye  unauthorized; 
Deskins  v.  Gose,  85  Mo.  485,  55  A.  R.  387,  holding  rule  forbidding  pupils  from 
<iuarreling  and  using  profane  language  on  their  way  home  reasonable  and  need- 
ful. 

Cited  in  notes  in  41  L.R.A.  604,  on  right  to  control  conduct  of  pupil  after  re- 
lation of  pupil  and  teacher  has  ceased;  3  L.RJL(N.S.)  497,  on  power  of  school 
authorities  over  pupils  while  outside  of  school  grounds. 

Distinguished  in  SUte  ex  rel.  Dresser  v.  School  Dist.  No.  1,  135  Wis.  619,  12S 
A.  8.  R.  1050,  16  L.R.A.(N.S.)  730,  116  N.  W.  232,  holding  school  authorities 
empowered  to  suspend  pupil  causing  publicaticm  in  newspaper  of  satirical  poem 
reflecting  on  regulations  of  school. 

—  Power  to  remove  instructors. 

Cited  in  Hartigan  v.  West  Virginia  University,  49  W.  Va.  14,  38  8.  E.  698 
(dissenting  opinion),  on  natore  of  pow«r  of  removal  of  State  University  pro> 
fessor  for  cause. 
Liability  of  school  officials. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  8.  R.  312,  41  LJLA. 
593,  28  S.  £.  876,  holding  right  of  child  to  recover  against  public  officials  for 
unlawful  suspension  from  school  limited  to  cases  where  officials  acted  wantonly 
^r  maliciously;  Fertich  v.  Michener,  111  Ind.  472,  60  A.  R.  709,  11  N.  E.  605, 
holding  school  officer  not  personally  liable  for  mere  mistake  in  judgment  in 
government  of  school;  Albers  v.  Merchants'  Exch.  138  Mo.  140,  39  S.  W.  473, 
holding  ministerial  oBLcers  liable  only  when  their  official  acts  are  done  through 
malice  or  wilful  oppression. 

Cited  in  reference  note  in  54  A.  R.  347,  on  personal  liability  of  school  direc- 
tors for  dismissing  teacher  before  expiration  of  term. 
Causes  of  suspension  and  expulsion  from  sidiool. 

Cited  in  note  in  65  A.  S.  R.  335,  on  causes  of  suspension  and  expulsion  froot 
schooL 

^7  AM.  REP.  S51,  GAIiWAY  T.  SHIELDS,  66  MO.  SIS. 
Right  of  parties  to  waive  statute  of  frauds. 

Cited  in  State  ex  rel.  Redman  v.  Durant,  69  Mo.  App.  390,  holding  that  p«f^ 
ties  to  sale  may  disregard  or  waive  requirements  of  statute  of  frauds. 
Right  to  recover  money  paid  under  contract  within  statute  of  frauds. 

Cited  in  Parker  v.  Niggeman,  6  Mo.  App.  546,  holding  that  party  to  oral  con- 
tract for  sale  of  lands  cannot  avoid  responsibility  for  so  much  of  e<Hitract  as 
has  been  executed  by  other  party;  Phillips  v.  Schall,  21  Mo.  App.  38,  holding 
that  statute  of  frauds  did  not  nullify  oral  contract  of  sale  as  long  as  vendor  rec- 
ognised and  affirmed  it;  Kibler  v.  Barker,  45  Mo.  App.  109,  holding  one  who  re- 
ceives money  and  property  in  part  payment  of  purchase  price  of  land  under 
parol  contract  responsible  for  money  paid,  if  vendee  is  ready  and  willing  to  per- 
form on  her  part;  Cocad  v.  Elam,  115  Ma  App.  136,  91  8.  W.  434,  holding  that 
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payments  made  under  parol  contracts  within  statute  of  frauds  cannot  be  re- 
claimed so  long  as  party  receiving  them  is  not  at  fault;  Lang  y.  Murphy,  137 
Mo.  App.  217,  117  S.  W.  665,  holding  one  cannot  recover  price*  of  merchandise 
delivered  under  oral  contract  as  consideration  for  transfer  of  land,  where  vend- 
or is  willing  to  transfer  land ;  Simmons  v.  Headlee,  94  Mo.  482,  7  S.  W.  20,  hold- 
ing that  entire  performance  of  parol  agreement  for  conveyance  of  land  on  part  of 
Tendee  in  possession  takes  it  out  of  statute  of  frauds;  Johnson  v.  Puget  Mill 
Co.  28  Wash.  515,  68  Pac.  867,  holding  that  oral  contract  for  sale  of  realty 
•cannot  be  avoided  by  purchaser  in  possession  and  action  for  money  had  and  re- 
ceived maintained  for  installment  of  purchase  price  paid;  Longacre  v.  Stanley, 
132  Mo.  App.  192,  111  S.  W.  855,  on  right  to  recover  back  money  paid  under 
Toid  agreement. 

Cited  in  reference  notes  in  1  A.  S.  R.  623,  on  right  of  action  to  recover  con- 
sideration paid  on  oral  agreement  for  purchase  of  land  where  vendor  is  willing 
to  fulfil;  8  A.  S.  R.  643,  on  right  to  recover  consideration  paid  on  oral  agree- 
ment for  sale  of  lands;  38  A.  S.  R.  133,  as  to  whether  purchase  money  paid 
under  contract  void  by  statute  of  frauds  can  be  recovered. 

Cited  in  note  in  105  A.  S.  R.  794,  on  recovery  of  money  paid  under  contract 
unenforceable  by  statute  of  frauds  where  vendor  is  willing  to  perform. 

Distinguished  in  Schlanker  v.  Smith,  27  Mo.  App.  516,  holding  purchase  of 
land  as  much  within  statute  of  frauds  as  sale  of  it. 
Forfeiture  of  partial  payment. 

Cited  in  reference  note  in  42  A.  S.  R.  417,  on  forfeiture  of  partial  payment  by 
vendee. 

Payment  on  verbal  contract  as  warranting  equitable  relief. 

Cited  in  note  in  5  L.R.A.  326,  on  sufficiency  of  payment  on  verbal  contract 
to  warrant  relief  in  equity. 

-27  AM.  REP.  354.  OOXWAT  v.  REED,   66  MO.  846. 

lilablllty  of  infant  for  his  torts. 

Cited  in  Fears  v.  Riley,  148  Mo.  49,  49  S.  W.  836,  holding  infant  who  circu- 
lates  libel  liable  in  action  for  tort;  Wiley  v.  W.  A.  &  John  S.  Heard,  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  686,  holding  infant  liable  for  his  torts  in  same  manner 
as  adult. 

Cited  in  notes  in  33  A.  D.  179;  57  L.R.A.  674,— on  liability  of  infant  for 
torts. 

lilablllty  for  accidental  loss  or  Injnry. 

Cited  in  note  in  E.  R.  C.  210,  on  liability  for  accidental  loss  or  injury. 
Burden  of  proof  in  civil  action  for  assault  and  battery. 

Cited  in  Rutherford  v.  Foster,  60  C.  C.  A.  129,  125  Fed.  187,  holding  burden 
on  one  committing  assault  and  battery  with  deadly  weapon  to  show  by  fair  pre- 
ponderance of  evidence  facts  in  justification  or  mitigation;  Orscheln  v.  Scott, 
90  Mo.  App.  352,  holding  that  plaintiff  in  action  for  assault  and  battery  need 
not  show  that  striking  was  done  in  necessary  defense  of  defendant;  Happy  v. 
Prichard,  111  Mo.  App.  6,  85  S.  W.  655,  holding  that  plaintiff  in  action  for  as- 
sault and  battery  need  only  prove  assault  with  weapon  to  make  prima  facie 
case;  Gilbeline  v.  Smith,  106  Mo.  App.  545,  80  S.  W.  961,  holding  no  recovery 
for  negligent  assault  on  petition  charf^ing  violent,  insolent  and  wilful  asAnuU 
and  battery;  Morgan  v.  Mulhall,  214  Mo.  451,  114  S.  W.  4,  holding  burden  of 
proof  on  plaintiff  only  to  show  shooting  and  injury. 
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Distinguished  in  O'Brien  v.  Loomis,  43  Mo.  App.  29,  holding  that  plaintiff 
suing  for  injury  caused  by  negligence  of  defendant  cannot  recover  for  inten- 
tional injury;  Dowell  v.  Guthrie,  99  Mo.  663,  17  A.  S.  R.  698,  12  S.  W.  900, 
holding  burden  of  proof  on  plaintiff  throughout  trial  where  caae  founded  on  neg- 
ligence and  not  intentional  injury. 
Departure  of  instructions  from  pleadings. 

Cited  in  Owens  v.  Kansas  City,  St.  J.  A  C.  B.  R.  Co.  96  Mo.  169,  6  A.  S.  R- 
89,  8  S.  W.  360;  Lange  v.  Missouri  P.  R,  Co.  208  Mo.  468,  106  S.  W.  660,— 
holding  instruction  no  departure  from  petition  where  petition  contains  all  alle- 
gations of  fact  which  instruction  requires  and  more  too;  Schultxe  v.  Missouri 
P.  R.  Co.  32  Mo.  App.  438,  holding  ease  not  one  declaring  upon  one  cause  of 
action  and  recovering  upon  another  where  petition  covers  m(»e  than  instructions 
and  instructions  presented  no  issue  outside  of  pleadings. 

S7  AM.  REP.  S69,  DYBR  T.  BRANNOCK,   66  MO.  S91. 
Validity  of  contract  of  marriage. 

Cited  in  reference  notes  in  69  A.  D.  616,  618;  33  A.  S.  R.  144,— on  validity 
of  marriage  per  verba  de  pnesenti  followed  by  cohabitation. 

Cited  in  notes  in  46  A.  D.  132,  on  effects  of  marriage  during  continuance  of 
prior  valid  marriage;  124  A.  S.  R.  109,  on  contract  of  marriage  by  agreement 
in  words  of  present  tense;  11  L.R.A.  687,  on  form  necessary  to  validity  of  con- 
tract of  marriage. 

Validity  of  common  law  marriage. 

Cited  in  Walker's  Estate,  6  Ariz.  70,  46  Pac.  67,  holding  common  law  marri- 
ages not  recognised  in  this  territory. 

Cited  in  note  in  17  E.  R.  C.  172,  on  validity  of  common-law  marriage. 

Distinguished  in  Re  Wilbur,  8  Wash.  36,  40  A.  S.  R.  886,  36  Pac.  407,  holding 
marriage  of  white  man  with  Indian  woman  pursuant  to  tribal  customs  and  on 
reservation  void. 
—  Effect  of  directory  statute  regulating  marriage. 

Cited  in  Mathewson  v.  Phcenix  Iron  Foundry,  20  Fed.  281,  holding  that  direc- 
tory statute  regulating  marriage  does  not  prohibit  common  law  marriages ;  State 
V.  Bittick,  103  Mo.  183,  23  A.  S.  R.  869,  11  L.R.A.  687,  16  S.  W.  326.  holding 
common  law  marriage  valid  under  statutes  regulating  marriage  cer«nony,  unless 
such  statutes  expressly  declare  them  void  if  not  solemnized  in  conformity  with 
statute;  State  v.  Zichfeld,  28  Nev.  304,  62  A.  S.  R.  800,  34  L.R.A.  784,  46  Pac 
802,  holding  that  directory  statute  regulating  marriages  does  not  render  void 
common  law  marriage  by  contract  per  verba  de  pnesenti ;  Peck  v.  Peck,  12  R.  L 
485,  34  A.  R.  702,  on  whether  common  law  marriage  is  valid  in  absence  of  any 
prohibitory  language  in  statute  regulating  marriages. 

Cited  in  note  in  2  L.RJk.(N.S.)  864,  on  effect  of  statute  on  validity  of  com- 
mon-law marriage. 
What   constltntes   common   law   marriage. 

Cited  in  United  States  v.  Hays,  20  Fed.  710,  holding  marriage  presumed  from 
continued  intercourse  of  parties  and  holding  of  themselves  out  to  world  as  hus- 
band and  wife;  United  States  v.  Route,  83  Fed.  246,  holding  agreement  to  be- 
come husband  and  wife  immediately  followed  by  cohabitation  as  such  for  con- 
siderable period  oonstftntes  valid  marriage;  Teter  v.  Teter,  101  Ind.  129,  51 
A.  R.  742,  holding  no  formal  words  essential  to  valid  marriage  where  there  is 
agreement  to  form  present  matrimonial  connection,  followed  by  cohabitation  as 
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husband  and  wife;  Imboden  t.  St.  Louis  Union  Trust  Co.  Ill  Mo.  App.  220, 
^6  S.  W.  263,  holding  marriage  civil  contract  by  man  and  woman  competent  to 
contract,  whereby  they  are  mutually  bound  to  each  other  for  life,  for  discharge 
to  each  other  and  public  of  duties  which  by  law  flows  from  contract;  Goodfellow 
V.  Shannon,  197  Mo.  271,  94  S.  W.  979,  holding  present  assumption  of  marri- 
age status  necessary  when  consent  to  marry  is  manifested  by  words  de  prsesenti; 
Davis  V.  StoufTer,  132  Mo.  App.  655,  112  S.  W.  282,  holding  cohabitation  un- 
necessary to  valid  marriage. 

Cited  in  note  in  124  A.  S.  R.  106,  on  essentials  of  common-law  marriage. 

Distinguished  in  State  v.  Cooper,  103  Mo.  266,  15  S.  W.  327,  holding  that  pre- 
Tious  marriage  in  prosecution  for  bigamy  may  be  inferred  trom  circumstances. 
liegitimacy  of  children  of  void  marriages. 

Cited  in  Oreen  v.  Green,  126  Mo.  17,  28  S.  W.  752,  holding  decree  annulling 
▼oid  marriage  not  necessary  in  order  to  render  children  legitimate;  Watts  v. 
Owens,  62  Wis.  512,  22  N.  W.  720,  holding  issue  of  void  marriage  legitimate. 
Kight  of  inheritance  —  By  children  of  noil  marriage. 

Cited  in  note  in  23  L.R.A.  753,  on  inheritance  by  children  of  marriage  null  in 
law. 

^—Through  bastards. 

Cited  in  note  in  56  A.  D.  265,  on  right  of  inheritance  from  or  through  bas- 
tards. 

Running  of  limitations  against  married  women  and  their  heirs. 

Cited  in  Campbell  v.  Laclede  Gaslight  Co.  84  Mo.  352,  holding  that  disability 
of  marriage  cannot  be  added  to  that  of  minority  to  extend  operation  of  statute 
of  limitations;  Bradley  v.  Missouri  P.  R.  Cb.  91  Mo.  493,  4  S.  W.  427,  holding 
that  statute  of  limitations  will  not  begin  to  run  against  wife  or  her  heirs  un- 
til husband's  death,  where  latter  conveys  his  estate  as  tenant  by  curtesy;  Miller 
T.  Quick,  158  Mo.  405,  59  S.  W.  955,  holding  that  statute  of  limitations  does  not 
begin  to  run  against  wife's  heirs  until  husband's  death  where  latter  deeds  land 
After  curtesy  consummated;  Harris  v.  Ross,  86  Mo.  89,  56  A.  R.  411;  Embree 
y.  Patrick,  72  Mo.  173, — ^to  point  that  tenancy  by  courtesy  stopped  running  of 
statute  of  limitations  as  against  heir  of  married  woman  whose  husband  sur- 
vives her;  Dyer  v.  Wittier,  89  Mo.  81,  58  A.  R  85,  14  S.  W.  518  (reversing  14 
Mo.  App.  52),  holding  that  statute  of  limitations  does  not  begin  to  run  against 
heir  of  wife  until  termination  of  husband's  curtesy  consummate  by  his  death. 
Statute  of  limitations  In  ejectment  actions. 

Cited  in  Graham  v.  Ketchum,  192  Mo.  15,  90  S.  W.  350,  holding  no  person 
harred  by  ten-year  statute  of  limitations  from  maintaining  ejectment  except  such 
as  have  present  existing  right  to  enforce  action  or  make  entry. 

27  AM.  REP.  S78,  PHELPS  v.  MoNEELY,  66  MO.  554. 
Priorities  between  partnership  and  Individual  creditors. 

Cited  in  Franklin  Sugar  Ref.  Co.  v.  Henderson,  86  Md.  452,  63  A.  S.  R. 
i524,  38  Atl.  991,  holding  firm  creditors  entitled  to  priority  of  payment  out  of 
partnership  assets;  Level  v.  Farris,  24  Mo.  App.  445;  Cook  v.  Harrington,  31 
Mo.  App.  199;  McDonald  v.  Cash,  45  Mo.  App.  66;  Ewart  v.  Tootle,  50  Mo.  App. 
322;  McDonald  v.  Cash,  57  Mo.  App.  536;  Shakelford  v.  Clark,  78  Mo.  491;  First 
Nat.  Bank  v.  Brennersen,  97  Mo.  145,  10  S.  W.  884, — ^holding  partnership  prop- 
erty subject  to  payment  of  firm  debts  in  preference  to  individual  debt  of  one 
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partner;  Ault  v.  Bradley,  101  Mo.  700,  00  8.  W.  775;  Hundley  y.  Farria,  108  Mo. 
78,  23  A,  S.  R.  863,  12  L,R.A.  254,  15  8.  W.  312,— holding  that  partnership 
creditors  have  primary  and  exclusive  claim  upon  firm  assets  of  insolvent  part- 
ners when  same  are  distributed;  Millhiser  v.  McKinley,  06  Va.  207,  35  S.  £. 
446,  holding  that  partnership  creditors  have  no  inherent  right  to  have  part- 
nership assets  applied  to  payment  of  partnership  debts  in  preference  to  individual 
debts  of  partners. 

Cited  in  notes  in  36  A.  R.  806,  on  preference  as  to  creditors  of  insolvent 
partnership;  6  LJLA.  740,  on  application  of  partnership  property  to  firm 
debts. 

—  Partner's  power  to  appropriate  firm  assets  to  indiTidual  debts. 
Cited  in  Noble  v.  Miley,  20  Mo.  App.  360,  holding  that  one  member  of  firm 

cannot  appropriate  its  property  without  consent  of  copartners,  to  payment  of 
his  individual  debts;  Uagar  v.  Graves,  25  Mo.  App.  164,  holding  one  knowingly 
taking  property  of  firm  in  payment  of  individual  debt  of  one  of  members  guilty 
of  fraud;  Edward  v.  McCune,  47  Mo.  App.  307,  holding  rule  of  distribution  of 
partnership  assets  giving  preference  to  firm  creditors  not  to  be  defeated  by  any 
act  which  partners  may  concur  in  doing  when  firm  is  insolvent  or  in  preparation 
of  insolvency;  Sexton  v.  Anderson,  05  Mo.  373,  8  S.  W.  564,  holding  that  one 
partner  may  apply  partnership  property  to  payment  of  his  individual  debt, 
if  done  with  consent  of  other  partners;  Reybum  v.  Mitchell,  106  Mo.  365,  27 
A.  S.  R.  350,  16  S.  W.  502,  holding  that  one  partner's  acquiscence  in  mortgage 
by  other  of  latter's  interest  in  property  to  secure  individiml  debt  will  not  defeat 
right  of  firm  creditors  to  their  preference  therein;  Blake  v.  Third  Nat.  Bank,  219 
Mo.  644,  118  S.  W.  641,  holding  partner  cannot  use  partnership  property  to 
discharge  personal  obligation;  Jackson  Bank  v.  Durfey,  72  Miss.  071,  48  A.  S.  R. 
506,  31  L.R.A.  470,  18  So.  456,  holding  that  partners  who  contemplate  insol- 
vency cannot  divert  firm  property  and  apply  it  to  payment  of  debts  of  individual 
members  to  prevent  its  subjection  by  firm  creditors. 

Disapproved  in  Ellison  v.  Lucas,  87  Ga.  223,  27  A.  S.  R.  242,  13  S.  E.  445. 
holding  that  mere  insolvency  will  not  deprive  partners  of  their  right  to  dis- 
pose of  property  to  individual  creditors  if  sale  made  in  good  faith. 

Overruled  in  Re  Edwards,  122  Mo.  426,  20  L.R.A.  681,  25  S.  W.  004,  holding 
firm  notes  given  in  satisfaction  of  individual  debts  of  partners  long  prior  to 
dissolution  of  firm  valid. 

—  Effect  of  assignment  of  interest  in  insolvent  firm  by  retiring  partner. 
Cited  in  Re  Terens,  175  Fed.  405,  holding  transfer  by  one  partner  to  other 

of  interest  in  firm  is  fraudulent  as  against  firm  creditors,  where  firm  is  in- 
solvent; Darby  v.  Gilligan,  33  W.  Va.  246,  6  L.R.A.  740,  10  S.  £.  400,  holding 
that  transfer  of  one  partner's  interest  in  insolvent  firm  to  other  partner  upon 
latters'  agreement  to  assume  debts  dos  not  entitle  him  to  devote  property  to 
payment  of  his  individual  creditors;  Thayer  v.  Humphry,  01  Wis.  276,  51 
A.  S.  R.  887,  30  LJELA.  540,  64  N.  W.  1007,  holding  creditors  of  old  firm  en- 
titled to  have  assets  of  new  firm  assuming  debts  of  old  one  applied  to  pay- 
ment of  their  claims  in  preference  to  individual  creditors. 

Cited  in  note  in  80  A.  R.  537,  on  effect  of  transfer  by  partner  of  firm  assets^ 
Assumption  of  debts  on  dissolution  of  partnership. 

Cited  in  note  in  0  L.R.A.(N.S.)  104,  on  assumption  of  dtbU  on  diaaolutioA 
of  partnership  as  affecting  resort  to  partnership  property. 
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Right  to  recover  money  paid  by  partner  from  firm  assets. 

Cited  in  note  in  7  A.  S.  R.  880,  on  right  to  recover  back  money  paid  by 
partner  from  firm  assets. 

27  AM.  REP.  88S,  AMERICAN  UNION  EXP.  CO.  v.  ST.  JOSEPH,   66 

MO.  675. 
Power  of  mnnicipalitles  to  tax  occupations  and  business. 

Cited  in  Newton  v.  Atchison,  31  Kan.  151,  47  A.  R.  486,  1  Pac.  288,  hold- 
ing that  express  direction  to  impose  tax  on  all  property  by  uniform  rule 
does  not  exclude  taxation  upon  that  which  is  not  property;  Kansas  v.  Corri- 
gan,  18  Mo.  App.  206,  holding  that  tax  upon  occupations  and  professions  had 
to  be  uniform  and  fall  alike  upon  all  persons  engaged  in  same  business; 
Aurora  v.  McGannon,  138  Mo.  38,  39  S.  W.  469,  holding  that  municipality  may 
collect  ad  valorem  tax  upon  property  used  in  pursuit  as  condition  to  right 
to  carry  on  pursuit. 

Cited  in  reference  note  in  28  A.  R  794,  on  validity  of  tax  upon  traveling 
merchants. 

Cited  in  note  in  34  A.  D.  639,  on  licensing  and  regulation  of  trades,  occu- 
pations, employments,  and  amusements,  by  the  municipalities. 

Distinguished  in  Kansas   City  v.  Whipple,   136  Mo.   475,  58   A.   S.   R.   657, 
35  L.R.A.  747,  38   S.  W.  295,  holding  charter  of  city   requiring  levy  of  poll 
tax  for  not  voting  in  violation  of  constitution  providing  uniformity  of  taxes 
upon  same  class  of  subjects. 
« Railroad  companies. 

Cited  in  Denver  City  R.  Co.  v.  Denver,  21  Colo.  350,  52  A.  S.  R.  239,  29 
L.RJL.  608,  41  Pac.  826,  holding  that  constitutional  provision  relating  to  uni- 
formity  of   taxation   does   not   apply   to   taxation   imposed   upon    privilege   of 
operating  street  railroad. 
« Insurance  business. 

Cited  in  St.  Joseph  v.  Ernst,  95  Mo.  360,  8  S.  W.  558,  holding  that  city  may 
collect  revenue  tax  both  by  way  of  license  and  tax  on  net  income  of  foreign 
insurance  companies;  State  v.  Stone,  118  Mo.  388,  40  A.  S.  R..388,  25  L.RJ^. 
243,  24  S.  W.  164,  holding  that  state  may  prescribe  conditions  on  which  in- 
surance company  may  do  business  within  its  limits. 

—  Real  estate  agents. 

Cited  in  St.  Louis  v.  McCann,  167  Mo.  301,  67  S.  W.  1016,  holding  city  au- 
thorized to  require  occupation  license  tax  from  real  estate  men  doing  busi- 
ness within  city. 

—  Sewing  machine  agentS;^ 

Cited  in  St.  Louis  v.  Bowler,  94  Mo.  630,  7  S.  W.  434,  holding  ordinance  re- 
quiring all  sewing  machines  agents  to  pay  license  tax  not  in  violation  of 
constitutional  provision  relating  to  uniform  taxation  of  same  class  of  sub- 
jects. 

—  Meat  markets. 

Cited  in  St.  Louis  v.  Spiegel,  75  Mo.  146  (reversing  8  Mo.  App.  478),  hold- 
ing license  fee  imposed  upon  keepers  of  meat  shops  tax  which  must  be  uni- 
form within  territorial  limits  of  city  imposing  it. 

—  Drug  business. 

Cited  in  Tulloss  v.  Sedan,  31   Kan.  165,  1  Pac  285,  holding  ordinance  re- 
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quiring  druggists  hmving  permits  to  sell   intoxicating   liquors  to   pay   licenae 
tax  four  times  larger  than  druggists  having  no  permits  valid. 

—  I4iw  practice. 

Cited   in   St.   Louis  v.   Sternberg,  69   Mo.   289,  holding  ordinance   imposing 
equal  tax  per  annum  on  every  lawyer  in  city  valid. 
License  tax  upon  business  as  property  tax. 

Cited  in  Salt  Lake  City  v.  ChrUtensen  Co.  34  Utah,  38,  17  L.R.A.(N.S.) 
898,  95  Pac.  523,  holding  license  tax  upon  business  is  not  direct  tax  upon  prop- 
erty. 

Constitutional    limitation    on    power    to   impose    licenae   or   occupation 
taxes. 

Cited  in  note  in  129  Am.  St.  R.  255,  269,  on  constitutional  limitations  on 
power  to  impose  license  or  occupation  taxes. 
Power  of  state  to  tax. 

Cited  in  reference  note  in  49  A.  D.  134,  on  power  of  state  to  tax  all  persons. 
Bffect  of  delegation  of  power  to  tax  on  rights  of  cities. 

Cited  in  Farrar  v.  St.  Louis,  80  Mo.  379,  holding  that  city  delegated  with 
power  to  pave  streets  and  assess  cost  on  adjoining  property  may  adopt  any 
method  in  apportioning  cost  which  legislature  could  adopt. 
Constitutional  equality  in  taxation. 

ated  in  State  v.  Lawrence,  79  Kan.  234,  100  Pac.  485,  holding  tax  levied 
to  pay  bonds  issued  by  city  in  aid  of  university  is  not  unconstitutional  as 
un-uniform  and  unequal  taxation. 

Cited  in  note  in  1  L.R.A.  758,  on  equality  and  uniformity  of  taxation. 

—  Corporate  taxation. 

Cited  in  notes  in  60  L.R.A.  334,  on  constitutional  equality  in  corporate  taxa- 
tion as  applied  to  exercises  upon  franchises,  privileges,  and  occupations;  60 
L.R.A.  340,  on  power  to  classify  corporations  with  respect  to  constitutional 
equality  of  taxation;  60  L.RJL  346,  on  reasonable  classifications  of  corpo- 
rations with  respect  to  equality  of  taxation;  60  L.RJL  357,  on  consistent  laws 
as  to  equality  in  relation  to  corporate  taxation. 
Taxation  of  telegraph,  railroad,  and  express  companies. 

Cited  in  Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  310,  51  N.  W.  386  (dissent- 
ing opinion),  on  power  to  territorial  legislature  to  tax  gross  earnings  of 
railroad  ocnnpanies. 

Cited  in  reference  note  in  27  A.  R.  552,  on  ccmstitutionality  of  ad  valorem 
tax  against  express  company. 

Cited  in  notes  in  1  L.R^  233,  on  tax  on  gross  receipts  of  railroads;  6 
L.R.A.  303,  on  tax  on  franchise  or  business  of  express  companies;  60  L.R.A. 
689,  on  taxation  of  telegraph,  railroad,  express,  and  other  transportation 
business  engaged  in  interstate  commerce. 

Distinguished  in  State  v.  United  States  ft  C.  Exp.  Co.  60  N.  H.  219,  Itolding 
tax  on  gross  receipts  of  express  companies  unequal  division  of  public  expense 
and  unconstitutionaL 

S7  AM.  REP.  887,  STATE  t.  DAVIS,  66  MO.  684. 
Right  of  defendant  in  criminal  case  to  full  panel. 

Cited  in  SUte  v.  Culler,  82  Mo.  623;  SUte  v.  Bryant,  93  Mo.  273,  6  S.  W. 
102;  State  v.  Foley,  144  Mo.  600,  46  S.  W.  733;  State  v.  May,  168  Mo.  122,  67 
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8.  W.   566, — holding  that  accused  could  not  be  compelled  to  make  hia  chal- 
lenges until  panel  was  full  and  complete. 
«  Waiver  of  right. 

Cited  in  State  v.  Robertson,  71  Mo.  446,  holding  that  accused  cannot  set 
up  after  conviction  that  panel  of  jurors  was  insufficient  in  number;  State  v. 
Bell,  166  Mo.  106,  65  8.  W.  736,  holding  that  defendant  could  waive  his  right 
to  complete  general  panel,  before  making  his  peremptory  challenges  if  he  so 
desired;  State  v.  Reele,  105  Mo.  38,  16  S.  W.  509,  holding  that  statutory  rights 
may  be  waived  by  defendant  in  criminal  case  when  done  voluntarily  and  of 
his  own  head. 

Distinguished  in  State  v.  Blan,  69  Mo.  317,  holding  that  accused  can  waive 
objections  to  evidence. 
Power  of  prisoner  to  waive  his  right  to  trial  by  Jury  generally. 

Cited  in  Harris  v.  People,  128  111.  585,  15  A.  S.  R.  153,  21  N.  E.  563,  holding 
that  waiver  of  jury  in  criminal  case  cannot  confer  jurisdiction  upon  judge; 
Arnold  v.  SUte,  38  Neb.  752,  57  N.  W.  878,  holding  that  neither  accused  nor 
state's  attorney  can  waive  jury  trial  of  issues  raised  by  plea  in  bar. 

27  AM.  REP.   890,  McRElA  T.  AMBBICUS,  59  GA.    168. 
Mnnicipal  ordinance  and  state  law  on  same  subject. 

Cited  in  Callaway  v.  Mims,  5  Ga.  App.  9,  62  S.  £.  654,  holding  municipality 
may  prohibit  ''blind  tigers"  notwithstanding  state  liquor  law;  Wright  v. 
Macon,  5  Ga.  App.  750,  64  S.  E.  807,  on  distinction  between  violation  of  muni- 
-cipal  ordinance  and  state  law. 

Cited  in  reference  note  in  68  A.  D.  455,  on  validity  of  town  law  not  consis- 
tent with  general  laws  of  state. 
Wiiat  constitutes  former  Jeopardy. 

Cited  in  notes  in  77  A.  D.  697 ;  21  L.  ed.  U.  8.  875,— on  what  constitutes  for- 
mer jeopardy. 

Right  to  prosecute  under  both  municipal  and  state  laws. 
— Cited  in  Purdy  v.  State,  68  Ga.  295,  holding  conviction  of  retail  liquor  dealer 
In  mayor's  court  for  violation  of  city  dosing  ordinanoe  no  bar  to  prosecution 
by  state  for  keeping  open  tippling  house  on  Sunday;  De  Graffenreid  v.  State, 
72  Ga.  212,  holding  conviction  in  mayor's  court  under  municipal  ordinanoe,  for 
disturbing  peace,  no  bar  to  further  prosecution  by  state  for  assault  and  bat- 
tery, though  same  transaction  involved  in  both  cases;  Mabra  v.  Atlanta,  78 
-Ga.  679,  4  S.  E.  154,  holding  that  offender  will  be  liable  to  prosecution  under 
statute  for  unlawful  selling  of  liquor,  when  sale  consummated,  will  not  hinder 
his  being  punished  under  ordinance  for  keeping  for  unlawful  sale;  Pearson  v. 
Wimbisb,  124  Ga.  701,  52  S.  E.  751,  4  A.  ft  E.  Ann.  Cas.  501,  holding  that 
offense  against  city  results  from  violaticm  of  municipal  ordinance;  Sutton  v. 
Washington,  4  Ga.  App.  30,  60  S.  E.  811,  holding  acquittal  under  state  law  no 
defense  to  prosecution  for  violation  of  municipal  ordinance  as  to  sale  of  li- 
•quor;  State  v.  Taylor,  133  N.  C.  755,  46  S.  E.  5,  holding  conviction  of  violat- 
ing city  ordinance  punishing  disorderly  conduct  no  bar  to  state  prosecution  for 
assault;  Porter  v.  State,  124  Ga.  297,  2  L.R.A,(N.S.)  730,  52  S.  E.  283  (dis- 
senting opinion),  on  formality  required  in  arresting  violators  of  municipal 
ordinances. 

Cited  in  reference  notes  in  7  A.  S.  R.  595,  as  to  when  act  is  not  punishabla 
Am.   Rep.   Vol.   XVI.— 63. 


Digitized  by 


Google 


27  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS  994 

under  general  state  statute  after  punishment  under  city  ordinance;  40  A.  S.  R. 
259,  on  prosecution  by  state  for  violation  of  city  ordinance  as  bar  to  subse- 
quent prosecution  by  city. 

Cited  in  notes  in  32  A.  R.  539;  22  A.  8.  R.  219;  17  L.R.A.  69,— (m  conviction 
ander  municipal  ordinance  as  bar  to  prosecution  by  state;  92  A.  S.  R.  100, 
on  plea  of  former  jeopardy  where  act  violates  both  state  law  and  municipal 
ordinance;  92  A.  S.  R.  143,  on  assault  and  breach  of  peace  within  rule  as  to 
former  jeopardy. 

Distinguished  in  Kahn  v.  Macon,  95  Ga.  419,  22  S.  E.  641,  holding  that  re- 
corder had  no  authority  to  impose  fine  as  for  violation  of  ordinance  for  ''dis 
orderly  oonduct**  where  accused  were  guilty  only  of  gambling,  a  state  offense. 

17  AM.  REP.  S98,  SMITH  v.  STATE,  59  GA.  513, 

Ri^t  to  poll  Jury* 

Cited  in  note  in  30  A.  R.  500,  on  right  to  poll  jury. 
Power  of  prisoner  to  waive  right  to  be  present  at  reception  of  verdict. 

Cited  in  Cawthon  v.  State,  119  Qa.  395,  46  S.  E.  897,  holding  prisoner  who 
does  not  repudiate  action  of  attorney  in  waiving  former's  right  to  be  preaent 
at  reception  of  verdict  estopped  to  repudiate  same  after  verdict  so  received. 

Cited  in  reference  note  in  29  A.  R.  442,  on  validity  of  verdict  received  in  ab- 
sence of  prisoner. 

Cited  in  notes  in  68  A.  D.  224,  on  necessity  for  accused's  presence  at  ren- 
dition of  verdict  in  case  of  felony;    14  L.R.A.(N.S.)    604,  on  right  of  accused 
to  waive  his  presence  at  time  of  receiving  verdict  on  trial  for  felony. 
Status  of  jury  on  dispersion  after  agreeing  on  verdict. 

Cited  in  Wells  v.  State,  116  Ga.  87,  42  S.  E.  390,  holding  jury  functus 
officio  when  verdict  agreed  on  and  jury  dispersed. 

27  AM.  RBP.  S94,  SHEPPERD  T.  SUMPTER  COUNTY,  59  GA.  535. 
Right  of  state  and  municipalities  to  tax  civil  rights. 

Cited  in  Savannah  v.  Weed,  84  Ga.  683,  8  L.R.A.  270,  11  S.  E.  235,  holding 
that  municipal  corporations  may  classify  all  subjects  of  taxation  exclusive  of 
property,  and  may  tax  any  class,  with  uniform  rate;  Union  Trust  Co.  v. 
Wayne  Probate  Judge,  125  Mich.  487,  84  N.  W.  1101,  holding  that  state  may 
tax  civil  rights  as  privileges. 

Cited  in  note  in  2  L.R.A.(N.S.)    860,  on  police  power   to  license  employ* 
ment  agency. 
Power  of  state  to  tax  bnsiness  of  emigrant  agent. 

ated  in  Williams  v.  Fears,  179  U.  S.  270,  45  L.  ed.  186,  21  Sup.  Ct.  Rep. 
128    (affirming  110  Ga.  584,  50  L.R.A.  685,  35  8.  E.  699),  holding  occupation 
tax  on  business  of  emigrant  agent  not  such  interferenee  with  freedom  of  traa- 
sit  as  to  violate  Federal  Constitution. 
Constitutional  provisions  against  discrimination  in  license  fees. 

Cited  in  note  in  30  L.R.A.  416,  on  ocmstitutional  provisions  against  discrim- 
ination in  license  fees. 
License  laws  conflicting  with  power  of  Conir>*®88  to  regulate  commerce. 

Cited  in  note  in  62  A.  D.  333,  on  license  laws  conflicting  with  power  of  Con- 
gress to  regulate  commerce  with  foreign  nations  and  among  the  several  stata 
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27  AM.  REP.  396,  ATLANTA  t.  WIIiSON,  59  6A.  544,  liater  appeals 
in   60   6a.   478;    63   6A.   291;   and    70  Ga.    714. 

Liability  of  mnnicipal  corporations  for  injuries  dne  to  defective  high- 
way. 

Cited  in  Janes  v.  Tampa,  52  Fla.  292,  120  A.  S.  R.  203,  42  So.  729,  11  A. 
&  E.  Ann.  Cas.  510,  holding  city  liable  for  accident  due  to  defect  in  street;. 
Malloy  V.  Walker  Twp.  77  Mich.  448,  6  L,R.A.  695,  43  N.  W.  1012,  holding: 
municipality  liable  for  failure  to  erect  railings  or  barriers  along  highway  when 
required  as  reasonable  and  necessary  precaution  to  guard  travelers  against 
injury;  Savannah  v.  Spears,  66  Oa.  304,  on  liability  of  city  for  failure  to  keep 
streets  and  sewers  in  repair;  Louisville  &  N.  R.  Co.  v.  Barnwell,  131  Ga. 
791,  63  S.  £.  501,  on  liability  for  defects  in  railway  crossing. 

Cited  in  reference  note  in  28  A.  R.  84,  on  city's  liability  for  injuries  re- 
ceived by  reason  of  defective  margin  of  street. 

Cited  in  notes  in  58  A.  R.  526,  on  liability  of  municipality  for  absence  of 
railing  on  embankment  on  highway;   20  L.R.A.(N.S.)    745,  on  liability  of  mu- 
nicipality for  defects  or  obstructions  in  streets. 
Proximate  cause  of  injury. 

Cited  in  reference  note  in  2  A.  S.  R.  608,  on  what  negligence  is  proximate 
cause  of  injury. 

Cited  in  notes  in  52  A.  R   164,  on  necessity  that  negligence  be  proximate 
cause  of  injury  to  give  right  of  action   for  damages;    7  L.R.A.   133,  on   in- 
stances of  proximate  cause  of  injury. 
Effect  of  co-operating  negligence. 

Cited  in  Grimes  v.  Louisville,  N.  A.  A  C.  R.  Co.  3  Ind.  App.  573,  30  N.  E. 
200,  holding  railroad  company  liable  for  injuries  to  runaway  horse  caused  by 
its  leaping  through  space  between  coupled  cars  imlawfully  standing  in  pub- 
lic highway;  Postal  Teleg.  Cable  Co.  v.  Zopfi,  93  Tenn.  369,  24  S.  W.  633,  hold- 
ing telegraph  company  liable  for  injury  sustained  from  fall  upon  pole,  negli- 
gently left  in  improper  position,  by  one  necessarily  stepping  over  it,  although 
wetting,  by  rain,  of  platform  contributes  to  fall. 

—  On  mnnicipal  corporation's  liability  for  damages  from  defective  high-* 
way. 

Cited  in  Janes  v.  Tampa,  52  Fla.  292,  120  A.  S.  R.  203,  42  So.  729,  11  A.  & 
E.  Ann.  Cas.  510,  holding  city  liable  for  injuries  resulting  from  horse  nmning 
away  where  injury  would  not  have  been  sustained  but  for  defect  in  street; 
Sullivan  County  v.  Sisson,  2  Ind.  App.  311,  28  N.  E.  374,  holding  county  liable 
where  two  proximate  causes  combine  to  produce  injury,  one  being  culpable 
defect  in  bridge  and  other  occurrence  for  which  neither  party  is  responsible,  if 
injury  would  not  have  been  sustained  but  for  defect;  Harvey  v.  Clarinda,  111 
Iowa,  528,  82  N.  W.  994,  holding  city's  negligence  in  allowing  defective  and 
dangerous  condition  of  street  to  exist  proximate  cause  of  accident,  although 
fright  of  horse  operated  with  it  to  cause  injury. 

Cited  in  reference  notes  in  29  A.  R.  171,  on  liability  of  municipality  for 
injury  of  runaway  horse  in  defective  highway;  30  A.  S.  R.  797,  on  frightened 
horse  as  concurring  cause  of  injury  due  to  defective  highway. 

Cited  in  notes  in  8  L.R.A.(N.S.)  79,  on  municipal  liability  for  injury  to 
person  or  property  of  one  driving  over  defective  highway  whose  horse  is 
frightened  without  fault  of  either  party;  18  L.R.A.(N.S.)  1114,  on  accident  oo- 
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casioned  by  frightened  horse  as  proximate  result  of  absence  of  guard  rail  in 
highway. 

Deflrree  of  Tlgtlanoe  required  of  mnnlolpAlitj  and  traveler  on  streets. 

Cited  in  Idlett  y.  Atlanta,  123  Ga.  821,  51  S.  E.  709,  holding  that  ordinary 
diligence  on  part  of  person  passing  along  sidewalk  of  municipality,  and  ordi- 
nary diligence  in  constructing  and   repairing  it  do  not  imply  like  degree  of 
vigilance. 
liiabillty  of  mnnldpalltj  to  provide  for  safety  of  runaway  horse. 

Cited  in  note  in  18  L.RJL  103,  on  when  liability  of  municipadities  to  pro- 
vide for  safety  of  runaway  horse  exists. 
Negll^nce  as  qnestion  of  fact  for  Jnry. 

Cited  in  reference  note  in  2  A.  8.  R.  546,  on  negligence  as  question  of  fact 
for  jury. 

S7   AM.  REP.   S99,   BENTLET  v.   TERRY,   59   GA.   555. 
Right  to  custody  off  child. 

Cited  in  notes  in  40  A.  R.  330,  on  right  to  custody  of  child  as  between  par- 
ents;  6  L.R.A.   682,  on  custody  and  support  of  child  in  case  of  divorce;    13 
R.  R.  C.  54,  on  right  to  custody  of  child. 
—  As  between  parents  and  others. 

Cited  in  Robertson  v.  Bass,  52  Fla.  420,  42  So.  243,  holding  that  foster-par- 
ents will  not  be  disturbed  in  possession  of  children  after  several  years  have 
elapsed  merely  because  mother  has  bettered  her  condition  by  marriage;  Town- 
send  V.  Warren,  99  Ga.  105,  24  S.  E.  960,  holding  that  foster-parents  will  not 
be  disturbed  in  possession  of  child  after  several  years  have  elapsed  merely  because 
father  has  bettered  his  condition  and  is  able  and  willing  to  take  care  of  it;  Lami- 
ar  V.  Harris,  117  Ga.  993,  44  S.  E.  866,  holding  that  father  may  release  to  another 
his  right  to  custody  and  control  of  minor  child;  Southern  R.  Co.  v.  Flemister, 
120  Ga.  524,  48  S.  E.  160,  holding  that  father  loses  right  to  minor  child's 
services  by  voluntarily  relea[sing  his  parental  control  to  third  person;  Sloan 
V.  Jones,  130  Ga.  836,  62  S.  £.  21,  holding  court  not  authorized  in  taking  cus- 
tody of  child  and  awarding  it  to  grandmother  unless  he  has  relinquibhed  or 
forfeited  his  rights  or  welfare  of  child  demands  it;  Eaves  v.  Fears,  131  Ga. 
:820,  64  S.  E.  269,  holding  grandparents,  to  whom  father  has  given  child  un- 
<conditionaly,  are  entitled  to  custody  and  control  of  such  child;  Hibbette  v. 
Baines,  78  Miss.  695,  51  L.R.A.  839,  29  So.  80,  holding  father  entitled  to  cus- 
tody of  children  as  against  maternal  aunts  claiming  under  deathbed  dispo- 
sition by  mother,  where  he  has  contributed  to  their  support  and  is  fit  person. 

Cited  in  reference  note  in  6  A.  S.  R.  688,  on  parent's  right  to  custody  of 
«hild. 

Distinguished  in  Miller  v.  Wallace,  76  Ga.  479,  2  A.  S.  R.  48,  holding  father 
•entitled  to  custody  of  child  instead  of  grandmother  where  mother  is  dead  and 
^andmother  has  had  care  of  child  for  long  period  but  father  has  supported  it. 
Assignability  of  guardianship. 

Cited  in  note  in  89  A.  S.  R.  269,  on  assignability  of  guardianship. 
Right  of  parent  to  trasfer  custody  of  child. 

Cited  in  reference  note  in  2  A.  8.  R.  58,  183,  on  right  of  father  to  alienate 
custody  and  control  of  child. 
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VaUdlty  and  essentials  of  contract  for  transfer  of  parental  custody. 

Cited  in  notes  in  88  A.  S.  R.  870;  27  L.R.A.  69,— on  validity  and  essentials  of 
contract  for  transfer  of  parental  responsibility  or  authority. 
Revocation  of  agreement  for  transfer  of  parental  custody. 

Cited  in  note  in  88  A.  S.  R.  873,  on  revocation  of  agreement  for  transfer 
of  parental  custody  and  responsibility. 
Discretion  of  court  on  habeas  corpus  as  to  custody  of  child. 

Cited  in  Smith  v.  Bragg,  68  Ga.  650,  holding  discretion  as  to  custody  of 
child  vested  in  habeas  corpus  court  and  not  in  reviewing  court 

27  AM.  REP.  401,  ROUNTREE  v.  DENNARD,  59  GA.  699. 
What  is  a  "famUy." 

Cited   in   Hall   v.   Matthews,  68   Ga.   490,   holding  widower   head   of  family 
where  minor  female  grandchild  lives  with  him  and  dependant  on  him;    For- 
law  V.  Augusta  Naval  Stores  Co.  124  Ga.  261,  52  S.  E.  898,  on  meaning  of  word 
family. 
Guardian  as  head  of  family. 

Cited  in  notes  in  61  A.  D.  692,  on  guardian  of  minor  child  as  head  of  family  r 
70  A.  S.  R.  114,  on  right  of  guardian  to  homestead  as  head  of  family. 
Rights  of  children  under  exemption  laws. 

Cited  in  note  in  4  L.R.A.(N.S.)   394,  on  rights  acquired  by  children  under 
homestead  and  exemption  laws. 

97  AM.  REP.  408,  CHARLOTTE,  O.  A  A.  R.  CO.  v.  GOW,  59  GA.  685« 

liater  appeal  in  68  Ga.  54. 
Effect  of  failure  of  employer  to  inform  surety  of  employee's  dishonesty.- 

Cited  in  Saint  v.  Wheeler  &  W.  Mfg.  Co.  95  Ala.  362,  36  A.  S.  R.  210,  10» 
So.  539,  holding  concealment  of  principal's  dishonesty,  or  continuance  in  ser-- 
vice  after  discovery,  discharges  surety  from  liability  for  subsequent  defaults;' 
Anaheim  Union  Water  Co.  v.  Parker,  101  Cal.  483,  35  Pac.  1048,  holding  faiP 
ure  of  directors  to  inform  sureties  of  default  of  secretary  does  not  discharge 
them  in  absence  of  actual  intent  to  conceal,  or  culpable  negligence;  Indiana  & 
0.  Live  Stock  Ins.  Co.  v.  Bender,  32  Ind.  App.  287,  69  N.  £.  691,  holding  fail- 
ure of  principal  to  disclose  former  embezzlement  of  agent  discharge  of  surety; 
Home  Ins.  Co.  v.  Holway,  55  Iowa,  571,  39  A.  R.  179,  8  N.  W.  457,  holding 
failure  of  insurance  company  to  disclose  delinquency  of  agent  no  discharge  of 
surety  where  delinquency  not  of  criminal  character;  Lancashire  Ins.  Co. 
V.  Callahan,  68  Minn.  277,  64  A.  S.  R.  475,  71  N.  W.  261,  holding  failure  of 
master  to  disclose  mere  breaches  of  duty  or  contract  obligations  on  part  of 
servant  no  discharge  of  surety;  Wells,  F.  ft  Co.'s  Express  v.  Walker,  9  N. 
M.  170,  50  Pac.  353,  holding  that  failure  of  payee  of  note  to  inform  surety  that 
note  was  given  for  former  embezzlement  discharges  surety;  Henricus  v.  Eng> 
lert,  137  N.  Y.  488,  33  N.  E.  550,  holding  surety  on  bond  of  sub-contractor  not 
discharged  by  changes  in  contract  made,  by  sub-contractor  and  owners  of 
building;  Harrisburg  v.  Guiles,  129  Pa.  191,  44  Atl.  48,  holding  failure  to 
inform  sureties  of  misconduct  of  principal  no  discharge  of  former  where  princi* 
pal  did  not  embezzle  and  failure  to  disclose  not  fraudulent;  Hebert  v.  Lee, 
118  Tenn.  133,  121  A.  S.  R.  989,  12  L.R.A.(N.S.)  247,  101  S.  W.  175,  11  A.  ft 
E.   Ann.   Cas.    1029,   holding   provision   of   bond   securing   prior   debts   avoided 
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by  withholding  knowledge  from  snretiet  that  debts  are  dishonest;  Screwmen's 
Bener.  Asso.  y.  Smith,  70  Tex.  IdS,  7  S.  W.  793,  holding  oblige?,  knowing 
that  person  from  whom  he  requires  bond  for  performance  of  trust  requiring 
strict  integrity,  is  dishonest,  bound  to  inform  surety. 

Cited  in  reference  note  in  04  A.  S.  R.  479,  as  to  when  notice  of  principari 
dishonesty  releases  surety. 

27  AM.  RfiP.  411,  WESTiCRN  R.  CO.  t.  THOMAS,  60  GA.  SIS. 
Right  of  action  by  creditor  against  one  interfering  with  collection  of 
debt. 

Cited  in  Graves  y.  Horton,  132  Ga.  780,  20  L.RJL(N.S.)  546,  05  S.  £.  112, 
holding  creditor  cannot  maintain  action  on  the  case  against  one  who  purchased 
property  of  debtor  to  defraud  creditor  and  conveyed  it  to  innocent  purchaser. 

97  AM.  REP.  419,  WILLIAMS  ▼.  STATE,  60  OA.  S67. 
Discretion  of  trial  court  In  limiting  time  for  argument. 

Cited  in  People  v.  Green,  99  Cal.  504,  34  Pac.  231;  People  y.  Fernandez,  4 
Cal.  App.  314,  87  Pac  1112;  Jones  v.  Com.  87  Va.  03,  12  S.  E.  220,— holding 
that  trial  court  cannot  limit  time  for  argument  against  objection  of  prisoner 
to  period  within  which  evidence  cannot  be  fairly  reviewed;  Early  v.  Oliver, 
63  Ga.  11,  holding  denial  of  ample  opportunity  of  full  argument  ground  for 
new  trial;  State  v.  Tighe,  27  Mont  327,  71  Pac.  3,  holding  predet^mination 
by  judge  of  time  allowed  defendant's  counsel  for  argument  in  capital  case  erron- 
eous; Reagan  v.  St.  Louis  Transit  Co.  180  Mo.  117,  79  S.  W.  435,  holding  that 
time  limit  for  argument  of  counsel  as  fixed  by  court  will  not  be  interfered  with 
except  in  case  of  clear  abuse  of  discretion;  Hendrix  v.  United  States,  2  Okla. 
Crim.  Rep.  240,  101  Pac  125,  holding  limiting  argument  of  counsel  for  accused 
to  thirty-five  minutes  in  larceny  case  is  not  abuse  of  discretion;  State  v. 
Rogoway,  45  Or.  001,  81  Pac.  234,  2  A.  A  E.  Ann.  Cas.  431,  holding  that  trUl 
court  cannot  arbitrarily  limit  time  for  argument  in  criminal  case  to  period 
within  which  evidence  cannot  be  fairly  reviewed;  State  v.  Mayo,  42  Wash.  540, 
85  Pac.  251,  7  A.  A  £.  Ann.  Cas.  881,  holding  any  limitation  of  right  of 
counsel  of  accused  to  full  and  fair  argument  ground  for  new  triaL 

Cited  in  reference  notes  in  32  A.  R.  12,  395,  on  power  of  court  to  limit  argu- 
ments of  counsel  in  criminal  case;  40  A.  8.  R.  24,  on  limitations  upon  agree- 
ment of  counsel. 

Cited  in  note  in  25  L.R.A.(N.S.)  1029,  on  right  to  limit  time  of  argument 
of  counsel  for  accused. 

Distinguished  in  Wallace  v.  State,  95  Ga.  470,  20  S.  E.  250,  holding  that  trial 
court  did  not  err  in  limiting  argument  of  accused's  counsel  to  thirty  minutes 
where  prosecutor  only  asked  for  and  judge  only  instructed  as  to  conviction  for 
misdemeanor. 
Right  to  examine  or  swear  two  or  more  Jurors  together. 

Cited  in  Roberts  v.  State,  05  Ga.  430,  holding  that  oath  may  be  administered 
to  twelve  jurors  at  once  preliminary  to  their  examination  on  their  voire  dire; 
Wilkerson  v.  State,  74  Ga.  398,  holding  that  more  than  one  juror  cannot  be 
examined  on  their  voire  dire  at  one  time;  Blankinship  v.  State,  112  Ga.  402,  37 
8.  E.  732,  holding  collective  questioning  of  jurors  in  concert  as  to  their  agree- 
ment to  verdict  insufficimt  although  aU  express  their  assent  to  verdict. 
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Sufficiency  of  evidence  to  show  taking  and  carrying  away  with  intent  t« 
steal. 

Cited  in  Cross  v.  State,  64  Ga.  443,  holding  evidence,  that  hog  was  heard  to 
squeal,  that  witness  ran  to  him,  that  accused  ran  off  from  him,  that  hog  had 
been  knocked  in  head  and  was  dead,  sufficient  to  show  taking  and  carrying 
away  with  intent  to  steal. 

27  AM.  REP.  414,  FINCH  T.  BOARD  OF  EDUCATION,  SO  OHIO  ST 
37. 

liiability  of  quasi  public  corporations  for  tort. 

Cited  in  Overhoker  y.  National  Home  for  Disabled  Volunteer  Soldiers^  68 
Ohio  St.  236,  96  A.  S.  R.  658,  62  L.RJL  936,  67  N.  £.  487,  holding  national  home 
for  disabled  soldiers  part  of  Federal  government  and  cannot  be  sued  for  tort; 
Oklahoma  Agricultural  ft  M.  College  v.  Willis,  6  Okla.  593,  40  L.R.A.  677, 
62  Pac.  921,  holding  agricultural  and  mechanical  college  not  liable  to  be  used 
in  absence  of  express  statutory  authority  therefor;  James  v.  Wellston  Twp.  18 
Okla.  66,  13  L.R.A.(N.S.)  1219,  90  Pac.  100,  11  A.  &  E.  Ann.  Cas.  938,  holding 
townships  not  liable  for  damage  from  defective  highways  in  absence  of  express 
statute  imposing  such  liability. 

Distinguished  in  Dunn  v.  Brown  County  Agri.  Soc.  46  Ohio  St.  93,  16  A.  S.  R. 
666,  1  L.R.A.  764,  18  N.  E.  496,  holding  county  agricultural  society  liable  for 
injury  sustained  by  attendant  at  fair  caused  by  negligent  construction  of  grand 
stand. 

—  Counties. 

Cited  in  Forbes  v.  Escambia  County  Bd.  of  Health,  28  Fla.  26,  13  L.R.A  649, 
9  So.  862,  holding  county  boards  of  health  not  liable  in  tort  action  for  damages 
in  performance  of  official  duty;  Johnson  County  v.  Reinier,  18  Ind.  App.  119, 
47  N.  E.  642,  holding  county  not  liable  for  personal  injuries  occasioned  by  de- 
fective bridge;  Jasper  County  v.  Alhnan,  142  Ind.  673,  39  L.RA.  68,  42  N.  E. 
206,  holding  county  no  more  liable  for  acts  or  omissions  of  their  officers  than 
state;  Morgan  County  y.  Marietta  Transfer  ft  Storage  Co.  76  Ohio  St.  244, 
79  N.  E.  237,  holding  county  commissioners  not  liable  for  n^ligence  in  operation 
of  free  ferry  in  absence  of  express  statutory  authority  therefor. 

—  School  districts. 

Cited  in  Freel  v.  School  City,  142  Ind.  27,  37  L.R.A.  301,  41  N.  E.  312, 
holding  school  corporation  not  liable  for  negligent  acts  of  its  officers;  Bank  v. 
Brainerd  School  Dist.  49  Minn.  106,  61  N.  W.  814,  holding  school  districts  not 
liable  to  individuals  for  mere  negligence  in  making  repairs;  McClure  Bros.  v. 
Tipton  School  Dist.  79  Mo.  App.  80,  holding  school  district  not  liable  for  negli- 
gence of  directors;  Board  of  Education  v.  Volk,  72  Ohio  St.  469,  74  N.  E.  646 
(reversing  7  Ohio  N.  P.  164),  holding  board  of  education  not  liable  for  damage 
to  adjoining  property  injured  by  negligent  construction  of  school  house;  Folk 
▼.  Milwaukee,  108  Wis.  369,  84  N.  W.  420,  holding  municipal  corporation  not 
liable  for  death  of  pupil  in  its  schools  caused  by  defective  sewers. 

Cited  in  reference  note  in  96  A.  S.  R.  663,  on  liability  of  board  of  education 
for  injury  to  pupil  from  negligence  in  maintenance  of  school  building. 

Cited  in  note  in  37  L.R.A.  301,  304,  on  liability  of  school  district  or  school 
corporation  to  action  for  damages  frm  negligees. 

—  City. 

Cited  in  La  Clef  v.  Concordia,  41  Kan.  323,  13  A.  a  R.  286,  21  Pac  272, 
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holding  city  not  liable  for  injuries  suBtained  by  prisoner  by  reason  of  bad 
character  of  prisoner. 

Cited  in  note  in  30  A.  S.  R.  398,  on  municipal  liability  for  unsafe  condition 
of  sdiools  or  school  property. 
UablUtj  of  landowner  for  Injuries  to  persons  coming  on  premises. 

Cited  in  reference  note  in  1  A.  S.  R.  400,  on  liability  of  landowner  for  in- 
juries to  persons  coming  on  premises. 
Statns  of  township. 

Cited  in  Brattleboro  Say.  Bank  y.  Hardy  Twp.  98  Fed.  524,  holding  township 
in   Ohio  is  not  corporation  within  meaning  of  constitution  as  to  conferring 
corporate  powers  by  special  act. 
Legal  statns  of  park  conunissioners. 

Cited  in  West  Chicago  Park  y.  Chicago,  162  IlL  392,  38  N.  E.  697,  holding 
West  Chicago  Park  Commissioners  municipal  corporation. 
Admission  of  legal  conclusion  by  filing  demurrer. 

Cited  in  Ricketts  v.  Crewdson,  13  Wyo.  284,  81  Pac.  1,  holding  that  demurrer 
does  not  admit  statements  of  legal  conclusions  not  warranted  by  facts  on  which 
predicated,  nor  inference  from  facts  not  supporting  them. 

97  AM.  REP.  422,  AMERICAN  TRACT  80C.  T.  ATWATER,  SO  OHIO 

ST.   77. 
Power  of  testator  to  bestow  charity  upon  institution  chosen  by  trustee. 

Cited  in  Quinn  y.  Shields,  62  Iowa,  129,  49  A.  R.  141,  17  N.  W.  437,  holding 
that  testator  may  bestow  charity  upcm  persons  or  institutions  to  be  chosen  by 
trustee  or  executor. 
Power  of  unincorporated  charitable  institutions  to  receiye  bequests. 

Cited  in  Re  Winchester,  133  Cal.  271,  64  L.RJL  281,  65  Pac  476,  holding 
unincorporated  charitable  association  capable  of  receiying  bequest. 

Cited   in   note   in    14   L.R.A.(N.S.)    116,   on   unincorporated   associations   as 
trustees  for  charitable  or  religious  purposes. 
Validity  of  devises  and  bequests  to  charitable  naes. 

Cited  in  Re  Nelson,  81  Neb.  809,  116  N.  W.  971,  holding  bequest  to  parish 
capable  of  receiying  bequests,  of  certain  sum,  the  income  of  which  is  to  be  dis- 
tributed annually  to  worthy  and  needy  seryant  girls,  etc,  wiU  be  sustained. 

Cited  in  reference  notes  in  28  A.  R.  622;  1  A.  S.  R.  416,— on  yalidity  of  de- 
yises  and  bequests  to  charitable  uses. 

Cited  in  notes  in  80  A.  D.  286,  on  yalidity  of  charitable  gift  definite  in  sub- 
ject purpose;  63  A.  S.  R.  264,  266,  on  charitable  trusts  for  religion;  14 
L.RJIl.(N.S.)  92,  on  enforcement  of  general  bequest  for  religious  purposes. 

27  AM.  REP.  4S1,  liANNINO  t.  CHRISTY,  SO  OHIO  ST.  115. 
liiability  for  defamatory  words  published  in  due  course  of  trial. 

Cited  in  Myers  y.  Hodges,  63  Fla.  197,  44  So.  367,  holding  that  defamatory 
words,  published  in  due  course  of  judicial  procedure,  must  be  malicious  as  well 
as  irreleyant  in  order  to  become  actionable;  Liles  y.  Gaster,  42  Ohio  St.  631, 
holding  witness  protected  in  making  defamatory  answers  within  scope  of  in- 
quiry pertinent  to  issue  if  belieyed  to  be  true;  Wilson  y.  Whitacre,  4  Ohio  C.  C. 
]  6,  holding  communication  '  ^  court  pertinent  to  character  of  applicant  for  ad- 
mission to  bar  absolutely  priyileged  so  far  as  action  for  libel  and  slander  con- 
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cerned;  Childs  v.  Voris,  4  Ohio  N.  P.  67,  holding  judge  not  liable  in  libel  suit 
for  bis  language  from  bench;  Wheaton  v.  Whittemore,  49  Mich.  348,  13  N. 
W.  769    (dissenting  opinion),  on  liberty  of  speech  allowed  attorney. 

Cited  in  notes  in  2  A.  D.  431,  on  statements  in  legal  pleadings  as  privileged; 
22  L.R.A.  836,  on  privilege  of  witness  as  to  defamatory  testimony. 
Admissibility  of  truth  of  criminal  charge  in  libel  action  therefor. 

Cited  in  note  in  9  E.  R.  C.  195,  on  admissibility  in  action  for  libel  of  proof  of 
truth  of  criminal  charge. 

Proof  of  malice  in  llLel. 

Cited  in  reference  note  in  2  A.  8.  R.  873,  on  necessity  for  proof  of  actual 
malice  in  libel. 

97  AM.  REP.  4S4,  TOWSIjEY  y.  MOORE,  SO  OHIO  ST.   184. 
Statute  of   frauds  as   affecting  contracts  not  to  be  performed  within 
year. 

Cited  in  notes  in  93  A.  D.  90;  1  A.  S.  R.  469, — as  to  when  contract  not  to  be 
performed  in  the  year  is  within  statute  of  frauds. 
Statute  of  frauds  as  affecting  executed  contracts. 

Cited  in  reference  note  in  86  A.  D.  103,  as  to  whether  statute  of  frauds  af- 
fects executed  agreement. 
Effect  of  part  performance  of  oral  contract  within  statute  of  frauds. 

Cited  in  Nonamaker  v.  Amos,  73  Ohio  St.  163,  112  A.  S.  R.  708,  4  L.R.A. 
(N.S.)  980,  76  N.  E.  949,  4  A.  &  £.  Ann.  Cas.  170,  holding  parol  agreement  to 
increase  or  decrease  royalty  provided  for  in  oil  lease  for  consideration,  not  with- 
in statute  of  frauds,  where  part  performance  of  contract  by  one  party;  Kim- 
mins  V.  Oldham,  27  W.  Va.  268,  holding  that  courts  of  equity  will  enforce  oral 
contracts  for  sale  of  land  when  they  have  been  partially  performed. 
Mode  of  setting  up  defense  of  limitations. 

Cited  in  Alexander  v.  Meyers,  33  Neb.  773,  61  N.  W.  140,  holding  that  ob- 
jection that  action  is  barred  by  statute  of  limitations  must  be  raised  either  by 
demurrer  or  answer,  or  it  will  be  waived;  Bascom  v.  Shillito,  37  Ohio  St.  431,. 
holding  that  defendant  must  insist  on  statute  of  limitations  as  bar  in  answer. 

Cited  in  note  in  72  A.  D.  690,  on  taking  advantage  of  statute  of  limitations 
by  demurrer. 
Action  under  statute  of  frauds  on  contracts  not  absolutely  void. 

Cited  in  reference  note  in  45  A.  D.  592,  as  to  whether  there  are  contracts 
not  absolutely  void  upon  which  no  action  can  be  maintained  under  statute  of 
frauds. 

97    AM.    REP.    44S,    MUTUAIj    Ij.    INS.    OO.    t.    FRENCH,    SO    OHIO 

ST.  240. 
Validity  of  condition  for  forfeiture  of  policy  for  nonpayment  of  premium 

note. 
Cited  in  Seeley  ▼.  Union  Cent  L.  Ins.  Co.  10  Pa.  Super.  Ct.  270,  holding  stipu- 
lation for  forfeiture  of  policy  for  nonpayment  of  premium  note,  valid;  Equitable 
Ins.  Co.  V.  Harvey,  98  Tenn.  636,  40  S.  W.  1092,  holding  no  defense  to  premium 
note  that  solvent  company  went  into  liquidation  providing  for  policies;  Frank 
V.  Sun  F.  Assur.  Co.  20  Ont.  App.  Rep.  564,  holding  that  without  election  of  for- 
feiture by  company,  policy  terminates  upon  nonpayment  of  premium  note. 
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Cited  in  reference  notes  in  4  A.  &  R.  224,  on  effect  of  failure  to  pay  note 
given  for  premium;  23  A.  8.  R.  216,  on  forfeiture  of  policy  for  failure  to  pay 
premiums  when  due. 

Cited  in  note  in  87  A.  D.  263,  on  insurance  company's  power  to  avoid  policy 
by  contradicting  recital  therein  that  premium  had  been  paid. 

Distinguished  in  Ohio  Farmer's  Ins,  Co.  v.  Wilson,  70  Ohio  St,  364,  71  N,  K 
715,  holding  policy  of  insurance  issued  with  condition  that  policy  is  void  if 
premium  or  note  given  therefor  is  unpaid  for  thirty  days  at  time  of  loss 
valid,  and  notice  and  demand  unnecessary;  Continental  Ins.  Co.  v.  Dorman,  126 
Ind.  189,  26  N.  E.  213,  holding  insured  who  gives  note  for  premium  required  to 
know  when  it  matures;  Ressler  v.  Fidelity  Mut  L.  Ins.  Co.  110  Tenn.  411,  75  S. 
W.  736,  holding  failure  to  pay  premium  avoids  policy,  when  so  stipulated  in  note 
and  receipt  therefor,  though  not  so  stipulated  in  policy. 
WalTer  of  forffeimre  of  insurance  policy. 

Cited  in  Pendleton  v.  Knickerbocker  L.  Ins.  Co.  7  Fed.  169,  holding  nego- 
tiable draft  in  payment  of  premium  subject  to  all  requirements  of  commercial 
law  which  must  be  given  to  entitle  insurer  to  benefit  of  forfeiture  provided  for 
in  policy;  Union  Cent.  L.  Ins.  Co.  v.  Caldwell,  68  Ark.  605,  68  S.  W.  355, 
holding  that  mutual  life  insurance  company  must  notify  assured  or  beneficiary 
before  taking  forfeiture  for  default  in  payment  of  obligation  of  amount  of  de- 
clared dividends  on  policy,  where  such  dividends  insufficient  to  meet  obligation. 
—  For  nonpajrment  of  premiums. 

Cited  in  Mutual  Reserve  L.  Ins.  Co.  v.  Heidel,  88  C.  C.  A.  477,  161  Fed.  535, 
holding  that  extension  of  time  of  payment  of  first  premium  waives  forfeiture  for 
nonpayment  in  absence  of  express  contract  to  contrary;  United  States  L.  Ins. 
Co.  V.  Lesser,  126  Ala.  668,  28  So.  646,  holding  that  company  contemplating 
forfeiture  of  policy  because  of  nonpayment  of  premium  should  at  once  so  de- 
clare plainly  and  unconditionally;  Home  Protection  v.  Avery,  85  Ala.  348,  7 
A.  S.  R.  64,  6  So.  143;  Sweetser  v.  Odd  Fellows'  Mut.  Aid  Asso.  117  Ind.  97, 
19  N.  E.  722, — holding  insurance  company  estopped  from  insisting  upon  for- 
feiture, if  by  any  agreement,  express  or  implied  by  course  of  its  conduct,  it 
leades  insured  to  believe  that  premiums  will  be  received  after  appointed  time; 
Union  Cent.  L.  Ins.  Co.  v.  Woods,  11  Ind.  App.  836,  87  N.  E.  180,  holding  that 
collection  of  note  given  for  premiums  waives  insurance  company's  right  to  in- 
sist on  forfeiture  as  defense;  Arnold  ▼.  Empire  Mut.  Annuity  ft  L.  Ins.  Co.  3 
Ga.  App.  686,  60  S.  E.  470,  holding  acceptance  of  premium  note  continues  policy 
as  if  note  paid  in  cash,  unless  note  not  paid  at  maturity  and  insurer  asks  sur- 
render of  policy  and  offers  to  surrender  note;  Foresters  of  America  v.  Hollis, 
70  Kan.  71,  78  Pac.  160,  3  A.  ft  E.  Ann.  Cas.  636,  holding  payment  of  dues  to 
beneficiary  association  according  to  custom  at  variance  with  by-laws  prevents 
forfeiture;  Stiepel  ▼.  German  American  Mut.  Life  Asso.  66  Mo.  App.  224, 
holding  no  inconsistency  in  action  of  mutual  life  insurance  company  in  address- 
ing to  insured  circulars  as  member  and  yet  claiming  that  he  had  ceased  to  be 
unconditional  member,  where  contract  recognizes  that  he  is  member  notwith- 
standing lapse;  Stepp  v.  National  Life  ft  Maturity  Asso.  37  S.  C.  417,  16  S.  E. 
134,  holding  Uiat  insurer  waives  its  requirement  of  cash  payment  by  accepting 
note  of  insured  in  lieu  thereof. 

Cited  in  reference  note  in  1  A.  S.  R.  Ill,  on  waiver  by  insurance  company  of 
condition  as  to  payment  of  premium  note. 

Distinguished  in  Thompson  v.  Knickerbocker  L.  Ins.  Co.  104  U.  S.  262,  26 
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L.  ed.  766,  39  Phila.  Leg.  Int.  101;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S.  335, 
47  L.  ed.  204,  23  Sup.  Ct.  Rep.  126,— holding  that  acceptance  of  note  for  first 
premium  on  policy  waives  condition  of  forfeiture  for  nonpayment  of  premium, 
but  brings  into  operation  condition  by  which  policy  will  be  void  if  note  not  paid 
at  maturity. 

—  For  Tiolation  of  stlpalation  against  additional  Insnrance. 

Cited  in  Alabama  State  Mut.  Assur.  Co.  v.  Long  Clothing  &  Shoe  Co.  123  Ala. 
C67,  26  So.  665,  holding  that  condition  in  policy  against  additional  insurauce 
without  insurer's  consent  may  be  waived  by  insurer  by  acts  or  conduct. 

—  Condition  against  incnmbranoes. 

Cited  in  Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.  63  Ark.  187,  37 
S.  W.  959,  holding  condition  against  encumbrances  in  policy  waived  by  acts  of 
agents  knowing  that  property  was  encumbered,  in  attaching  to  policy  permits 
for  additional  concurrent  insurance  which  is  issued. 

J7    AM.   R£P.   455,   WUiKINS  v.   TOBACCO  INS.    OO.    SO   OHIO   ST. 

S17. 
Construction  of  clause  requiring  property  to  remain  within  prescribed 

limits. 

Cited  in  Hennessey  t.  Manhattan  F.  Ins.  Co.  28  Hun,  98,  holding  return  of 
boat  to  limits  prescribed  by  policy  before  loss  restores  it  to  protection  of  policy. 

Cited  in  note  in  10  L.R.A.(N.S.)  742,  on  effect  of  temporary  condition  ceas- 
ing  before    loss   under   specific  provision   against   navigating   certain   waters; 
9  E.  R.  C.   364,  on  deviation  from  course  of  insured  voyage  as  discharging 
underwriters. 
Bffect  of  discontinuance  of  cause  of  forfeiture  before  loss. 

Cited  in  Bom  v.  Home  Ins.  Co.  110  Iowa,  379,  80  A.  S.  R.  300,  81  N.  W.  676, 
holding  that  payment  of  mortgage  before  loss  restores  property  to  protection  of 
policy  stipulating  against  encumbrances. 

died  in  note  in  80  A.  S.  R.  308,  <m  reyival  of  insurance  forfeited  bj  nm  ot 
premises  by  discontinuance  of  cause  of  forfeiture  before  loss. 

Wliat  constitntes  deviation. 

Cited  in  The  Indrapura,  171  Fed.  929,  holding  that  placing  of  vessel  in  dry 
dock  constitutes  deviation. 

27  AM.  RBP.  464,  RAWSON  v.  TATIiOR,  SO  OHIO  ST.  S89. 
Liability  of  partners  on  dissolution. 

ated  in  Preston  ▼.  Garrard,  120  Ga.  689,  102  A.  S.  R.  124,  48  S.  E.  118, 

I  A.  &  E.  Ann.  Cas.  724,  holding  retiring  partner  surety  for  his  copartner; 
McAreavy  v.  McGirl,  123  Iowa,  605,  99  N.  W.  193,  holding  that  assumption  of 
debts  by  remaining  partner  will  not  of  itself  render  retiring  partner  surety 
merely  on  firm  note  execute  by  both  as  principals;  Norman  v.  Jackson  Ferti- 
lizer Co.  79  Miss.  747,  31  So.  419;  Birkett  v.  McGuire,  7  Ont.  App.  Rep.  53; 
National  Cash  Register  Co.  v.  Brown,  19  Mont.  200,  61  A.  S.  R.  498,  37  L.R.A. 
515,  47  Pac.  95, — holding  liability  of  retiring  partners  to  creditors  is  that  of 
principal  an  not  of  surety;  Grotte  v.  Weil,  62  Neb.  478,  87  N.  W.  173,  holding 
retiring  partner  liable  for  debts  of  firm  unless  released  by  creditors;  Dean  v. 
Collins,   15  N.  D.  535.  125  A.  S.  R.  610,  9  L.R.A.(N.S.)    49,  108  N.  W.  242, 

II  A.  ft  E.  Ann.  Cas.  1027;  A.  F.  Shapleigh  Hardware  Co.  t.  Wells,  90  Tex.  110, 
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59  A.  S.  R  783,  37  8.  W.  411,— holding  retiring  partner  not  surety  of  remain- 
ing partner,  who  assumes  debts,  as  to  nonassenting  creditors;  Hall  v.  Johnston, 
6  Tex.  Civ.  App.  110,  24  S.  W.  861  (dissenting  opinion),  on  status  of  retiring 
partner  as  to  creditors;  McKittrick  Dry  Goods  Co.  v.  Goodman,  66  Fla.  361, 
45  So.  995,  holding  retiring  partner  liable  for  debts  of  firm,  though  assumed 
by  its  successor. 

Cited  in  reference  note  in    69  A.  S.  R.  788,  on  liability  of  retiring  partner. 

Cited  in  notes  in  40  A.  &  R.  672,  on  agreements  between  partners  after  disso- 
lution respecting  liabilities;  9  L.RA.  79,  on  requisites  to  creditor's  agreement 
or  assent  to  assumption  of  debts  on  dissolution  of  partnership;  9  L.RJL(N^.) 
77,  78,  on  rule  that  creditor's  rights  cannot  be  altered  without  his  consent  by 
assumption  of  debts  on  dissolution  of  partnership;  19  E.  R.  C.  736,  on  liability 
of  retiring  partner  for  partnership  debts. 

97  AM.  REP.  470,  COZZ£N8  t.  FARNAN,  SO  OHIO  ST.  401. 

BfTect  of  deToIntion  of  estate  on  raimtng  of  limltatioiis  in  eJeeUnent. 

Cited  in  De  Mill  v.  Moffat,  49  Mich.  126,  13  N.  W.  387,  holding  sUtute  of  limi* 
tations  in  ejectment  not  arrested  by  devolution  of  estate. 
Effect  of  disability  on  running  of  limitations. 

Cited  in  reference  note  in  6  A.  S.  R.  68,  on  coverture  preventing  running  of 
statute  of  limitations. 

Cited  in  note  in  11  A.  S.  R.  342,  on  effect  of  subsequent  disability  upon 
running  of  statue  of  limitations. 

97  AM.  REP.  478,  STATE  T.  EASTER,  SO  OHIO  ST.  642. 
Disqualification  from  sitting  on  grand  Jury. 

Cited  in  Jackson  v.  United  States,  42  C.  C.  A.  462,  102  Fed.  473,  to  point 
that  interest  or  bias  of  grand  juror,  not  of  pecuniary  nature,  cannot  be  urged  aa 
objection;  Peeples  v.  State,  46  Fla.  101,  36  So.  223,  4  A.  ft  £.  Ann.  Cas.  870, 
holding  only  statutory  grounds  of  challenge  to  the  favor  applicable  to  grand 
jurors  in  this  state;  People  v.  Scannell,  37  Misc.  346,  76  N.  Y.  Supp.  600,  1& 
N.  Y.  Crim.  Rep.  321,  holding  presumption  that  persons  returned  as  grand 
jurors  are  qualified;  Kock  v.  State,  32  Ohio  St.  363,  holding  subscription  to 
fund  for  purpose  of  legitimately  suppressing  crime  no  disqualification  from  sit- 
ting on  grand  jury. 

Cited  in  note  in  28  L.RJL  197,  on  necessity  that  grand  jurors  be  voters. 
Essentials  to  plea  in  abatement  as  to  disqualification  of  grand  Jurors. 

Cited  in  State  ▼.  Sharp,  110  N.  C.  604,  14  S.  E.  604;  Lawrence  v.  Com.  85 
Va.  673,  10  S.  E.  840,— holding  that  plea  in  abatement  as  to  disqualification 
of  grand  jurors  must  show  absence  of  positive  qualifications  demanded  by  law; 
Roth  V.  State,  3  Ohio  C.  C.  69,  holding  plea  in  abatement  to  indictment  that 
grand  juror  had  served  as  talesman  juror  within  twelve  months  not  good. 

Cited  in  notes  in  34  A.  R.  706,  on  taking  advantage  of  incompetency  of  grand 
juror;  27  L.  ed.  U.  S.  868,  as  to  when  and  how  objections  to  grand  jurors  must 
be  taken. 

Grounds  for  plea  in  abatement— Relationship  of  grand  Juror  to  accused 
or  prosecutor. 

Cited  in  Lascelles  v.  State,  90  Oa.  347,  36  A.  S.  R.  216,  16  &  E.  946,  bolding^ 
plea  in  abatement  to  bill  of  indictment  setting  up  that  member  of  grand  jury 
was  related  by  affinity  to  prosecutor  within  fourth  degree  not  sustainable; 
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^tate  y.  Boyd,  66  S.  C.  382,  34  S.  £.  661,  as  to  whether  relationship  of  grand 
juror  to  accused  is  good  ground  for  plea  in  abatement,  or  motion  to  quash. 

Cited  in  note  in  28  L.R.A.  202,  on  relationship  as  disqualifying  grand  juror. 
^—Expression  of  opinion  by  grand  juror. 

Cited  in  United  States  v.  Clune,  62  Fed.  798,  holding  no  objection  to  validil^ 
of  indictment  of  strikers  for  obstruction  of  mail  that  grand  juror  expressed 
opinion  that  striker  destroying  private  property  ought  to  be  shot;  State  v.  Ham- 
lin, 47  Conn.  95,  holding  expression  of  opinion  that  accused  person  is  guilty 
by  grand  juror  before  taking  oath  no  ground  for  challenge;  Com.  v.  Woodward, 
157  Mass.  516,  34  A.  S.  R.  302,  32  N.  E.  939,  holding  that  bias  and  formed  opin- 
ion of  guilt  by  grand  juror  will  not  sustain  plea  in  abatement  to  indictment. 
'Effect  on  indictment  of  discharge  of  grand  Jnror  by  court  wrongfully  or 
on  his  own  motion. 

Cited  in  United  States  v.  Jones,  69  Fed.  973,  holding  excusing  of  grand  jurors 
by  court  of  its  own  motion  no  ground  for  complaint  where  those  substituted 
not  disqualified;  Eastham  v.  Holt,  43  W.  Va.  599,  27  S.  E.  883  (dissenting  opin- 
ion), on  etfect  of  improper  discharge  of  grand  jury  on  indictment  by  subse- 
quent jury. 

27  AM.  REP.   485,  FIRST  NAT.  BANK  v.  WESTERN  U.  TELEO.  CO. 

80  OHIO  ST.  555. 
Liability  of  telegraph  company  as  to  messages. 

Cited  in  reference  note  in  10  A.  S.  R.  779,  781,  as  to  when  damages  are  re- 
coverable against  telegraph  company  for  negligence  in  transmitting  messages. 

Cited  in  notes  in  81  A.  D.  616;  45  A.  R.  493,— on  liability  of  telegraph  com- 
pany for  forged  and  fraudulent  despatches;  46  A.  R.  732,  on  telegraph  com- 
pany's liability  for  delay  in  transmitting  messages;  4  L.R.A.(N.S.)  262,  on  right 
to  recover  against  telegraph  company  loss  sustained  on  commercial  transaction 
entered  into  in  consequence  of  a  breach  of  its  duty. 
—  Right  to  limit. 

Cited  in  Western  U.  Teleg.  Co.  v.  Griswold,  37  Ohio  St.  301,  41  A.  R.  500 
t dissenting  opinion),  on  right  of  telegraph  companies  to  stipulate  against  lia- 
bility for  errors  in  transmission  delivery  of  messages. 

Cited  in  reference  note  in  4  A.  S.  R.  134,  on  limitation  of  liability  of  tele- 
graph company  to  damages  naturally  flowing  from  breach  of  contract. 
Measure  of  damages  for  failure  to  transmit  or  deliver  telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Short,  53  Ark.  434,  9  L.R.A.  744,  14  S.  W. 
649;  Western  U.  Teleg.  Co.  v.  Wilson,  32  Fla.  527,  37  A.  S.  R.  125,  22  L.R.A. 
434,  14  So.  1;  Western  U.  Teleg.  Co.  v.  Barlow,  51  Fla.  351,  4  L.R.A.(N.S.)  262, 
40  So.  491;  Hadley  v.  Western  U.  Teleg.  Co.  116  Ind.  191,  15  N.  E.  846;  Smith 
V.  Western  U.  Teleg.  Co.  83  Ky.  104,  4  A.  S.  R.  126,— holding  telegraph  company 
liable  only  for  such  damages  as  arise  naturally  from  breach  of  contract  or  such 
as  may  reasonably  be  supposed  to  have  been  contemplated  by  parties,  as  probable 
result  of  breach;  Sweet  v.  Western  U.  Teleg.  Co.  139  Mich.  322,  102  N.  W.  860, 
5  A.  &  E.  Ann.  Cas.  732,  holding  contingent  interest  of  attorney  in  suit  too  remote 
and  speculative  for  recovery  in  action  against  telegraph  company  for  non-delivery 
of  message  to  attend  hearing;  Kester  v.  Western  U.  Teleg.  Co.  8  Ohio  C.  C.  236, 
holding  damages  for  mental  pain  and  suffering  unrecoverable  from  telegraph 
company  for  simple  negligence  in  failing  to  transmit  dispatch. 
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Cited  in  notei  in  45  A.  R.  466,  on  memsure  of  damages  against  telegraph  ecmi* 
pany  for  erroneous,  etc,  transmission  of  messages;  117  A.  S.  R.  280,  on  neces- 
sity of  damages,  by  failure  to  trannnit  telegram,  being  in  contemplaUoo  oi 
parties. 

—  Cipher  telegram. 

Cited  in  Daughtery  t.  American  U.  Tel^.  Co.  75  Ala.  168,  51  A.  R.  435, 
holding  measure  of  damages  same  where  message  in  cipher  as  when  expressed  in 
plain  language;  Western  U.  Teleg.  Co.  y.  Way,  83  Ala.  542,  4  So.  844  (dissenting 
opinion),  on  measure  of  damages  against  telegraph  company  for  failure  to  send 
cipher  message. 
Effect  of  flling  amended  pleading  on  original. 

Cited  in  Seawell  v.  Crawford,  55  Fed.  729,  holding  filing  of  amended  answer 
abandonment  of  not  inconsistent  defenses  in  original  answer;  Lancaster  County 
Bank  v.  Gregory,  24  Neb.  656,  39  N.  W.  835;  Smith  y.  Wigton,  35  Nd>.  460, 
53  N.  W.  374, — holding  case  tried  on  amended  pleadings  alone. 
Award  of  nominal  damages. 

Cited  in  reference  note  in  39  A.  S.  R.  677,  on  award  of  nominal  damages. 

27  AM.  REP.  492,  HARMONY  liODGE  t.  WHITE,  SO  OHIO  ST.  569. 
Effect  of  assignment  of  lease  on  lessee's  duty  to  perform  express  oor- 
enants. 

Cited  in  Ranger  y.  Bacon,  3  Misc.  95,  22  N.  T.  Supp.  551,  holding  that  sub- 
stitution of  one  tenant  in  place  of  another  does  not  operate,  as  matter  of  law, 
to  discharge  latter  from  future  performance  of  his  express  covenants. 

Cited  in  notes  in  10  A.  S.  R.  560,  on  effects  of  assignment  of  sublease;  10  A. 
S.  R.  563,  on  the  rights  of  lessee  after  assignment. 

—  Coyenants  to  pay  rent. 

Cited  in  Consumers'  loe  Co.  y.  Bixler,  84  Md.  437,  35  Atl.  1086;  Taylor  y.  De 
Bus,  31  Ohio  St.  468, — holding  lessees  liable,  imder  express  covenant  to  pay 
rent  during  term,  for  rents  accruing  after  assignment  of  their  interest  in  lease- 
hold estate  and  after  acceptance  of  rent  by  lessor  from  assignees;  Stuart  y.  Ford, 
11  Ohio  C.  C.  453,  holding  parties  renting  by  year  holding  over  liable  for  rent 
for  entire  year  less  amount  owner  could  realize  for  use  of  storeroom  during  year. 

27  AM.  REP.  496,  HARNER  y.  DIPPIjE,  SI  OHIO  ST.  72. 
Validity  of  Infants'  contracts. 

Cited  in  Anderson  v.  Soward,  40  Ohio  St.  325,  48  A.  R.  687,  holding  contracts 
of  infants  only  voidable;  Lemmon  v.  Beeman,  45  Ohio  St.  505,  15  N.  E.  476,  hold- 
ing contract  of  infant  not  absolutely  void  In  any  case;  Helland  y.  CoKon  State 
Bank,  20  S.  D.  325,  106  N.  W.  60,  holding  that  infant's  contract  of  suretyship 
may    be  avoided  by  disaffirmance  after  majority. 

Cited  in  reference  notes  in  31  A.  R.  639,  on  validity  of  undertaking  of  infant 
as  surety  for  stay  of  execution;  13  A.  S.  R.  339,  on  ratification  of  contracts  by 
infants  after  coming  of  age. 

Cited  in  notes  in  44  A.  R.  698;  18  A.  S.  R.  578,— on  infants'  contracts  as  yoid 
or  voidable;  18  A.  S.  R.  614,  on  infants'  contracts  of  suretyship;  41  L.  ed.  U.  8. 
760,  763,  on  validity  of  ratification  and  disaffirming  of  infants'  contracts;  6  B. 
R.  C  64,  on  validity  of  infant's  contracts. 
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27  AM.  RBP.  501,  TAIiCOTT  t.  HCNDGRSON,  81  OHIO  ST.  162, 
Effect  of  purchaser's  insolvency  —  As  showing  fraud. 

Cited  in  People  ex  rel.  Ellis  v.  Healy,  128  III.  9,  15  A.  S.  R.  90,  20  N.  E.  692, 
holding  that  mere  insolvency  without  reasonable  expectation  of  paying  for  goods 
purchased  does  not  constitute  actionable  fraud;  Franklin  Sugar  Ref.  Co.  v. 
Collier,  89  Iowa,  69,  56  N.  W.  279,  holding  order  for  goods  on  credit  by  insolvent 
not  fraudulent,  unless  coupled  with  intent  not  to  pay  for  them;  Kirschbaum  v. 
Jasspon,  123  Mich.  314,  82  N.  W.  69,  holding  mere  insolvency  of  buyer  at  time 
of  purchase  insufficient  to  render  transaction  fraudulent;  Stein  v.  Hill,  100  Mo. 
App.  38,  71  S.  W.  1107,  holding  insolvency  circumstance  only  tending  to  prove 
intent  never  to  pay;  Salomon  v.  Reis,  5  Ohio  C.  C.  375;  Miller  v.  White,  46 
W.  Va.  67,  76  A.  S.  R.  791,  33  S.  E.  332,— holding  that  mere  insolvency  or  in- 
ability to  pay  for  property  purchased  will  not  render  sale  fraudulent  on  pur- 
chaser's part  if  he  expects  to  pay  and  has  reasonable  ground  for  such  expecta- 
tion; Belding  Bros.  v.  Frankland,  8  Lea,  67,  41  A.  R.  630,  holding  that  fraudu- 
lent intent  of  vendee  may  be  inferred  from  facts  and  circumstances,  full  knowl- 
ege  by  purchaser  of  his  insolvency  being  controlling  element. 

Cited  in  reference  notes  in  53  A.  R.  448,  on  mere  insolvency  as  fraud ;  2  A.  S. 
R.  908,  on  purchase  by  insolvent  intending  to  pay  as  fraudulent;  38  A.  S.  R. 
265,  on  purchasing  goods  without  the  ability  to  pay  as  fraudulent;  42  A.  S.  R. 
838,  on  insolvents  as  fraudulent  purchasers. 

Cited  in  notes  in  33  A.  D.  707,  708,  on  effect  of  known  insolvency  of  pur- 
chaser of  goods  to  make  purchase  fraudulent;  23  Li.  ed.  U.  S.  994,  on  validity 
of  sale  of  goods  on  credit  to  insolvent  vendee. 
—  As  ground  for  rescission. 

Cited  in  King  v.  Hopkins,  13  Ohio  C.  C.  305,  to  point  that  false  and  fraudu- 
lent representations  by  purchaser  gives  seller  right  to  rescind  sale  and  replevy 
goods. 

Cited  in  reference  note  in  18  A.  8.  R.  362,  on  rescission  of  sales  for  fraud  in 
purchase  on  credit. 

Presumption  of  intent  not  to  pay  arising  from  concealment  of  insol-^ 
Tonoy, 

Cited  in  Davis  v.  Stewart,  3  McCrary,  174,  8  Fed.  803,  holding  that  conceal- 
ment of  insolvency  by  vendor  with  no  reasonable  expectation  of  paying  consti- 
tutes fraudulent  purchase;  Le  Grand  v.  Eufaula  Nat  Bank,  81  Ala.  123,  60  A. 
R.  140,  1  So.  460,  holding  mere  fact  that  vendee  concealed  or  failed  to  disclose 
his  insolvency  at  time  of  sale  insufficient  to  vitiate  sale;  Reid  v.  Cowduroy,  79 
Iowa,  169,  18  A.  S.  R.  359,  44  N.  W.  351,  holding  mere  silence  by  vendee  under 
no  obligation  to  speak  not  legal  fraud;  Katzenberger  v.  Leedom,  103  Tenn.  144, 
52  S.  W.  35,  holding  that  fraudulent  intent  of  vendee  may  be  deduced  from  facts 
and  circumstances  without  any  actual  representations;  Levi  v.  Elraminer,  2  Ind. 
App.  594,  28  N.  E.  1028;  Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  E.  203, — 
holding  concealment  of  insolvency  by  purchaser  obtaining  possession  of  goods 
without  intending  to  pay  for  them  fraud  and  stops  passing  of  property;  Pike  v. 
Equitable  Nat.  Bank,  1  Ohio  N.  P.  T'T  (affirming  1  Ohio  N.  P.  205) ;  German 
Nat.  Bank  ▼.  Princeton  State  Bank,  128  Wis.  60,  6  L.R.A.(N.S.)  556,  107  N. 
W.  454,  8  A.  ft  E.  Ann.  Cas.  502, — ^holding  mere  insolvency  or  failure  to  disclose 
such  insolvency  when  not  interrogated  not  sufficient  to  prove  intent  not  to  pay. 

Cited  in  notes  in  14  L.R.A.  265,  on  failure  of  purchaser  of  goods  to  disclose- 
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insolvency,  as  fraud;  40  L.  ed.  U.  S.  645,  on  effect  of  concealment  by  buyer 
on  credit  of  bis  financial  condition. 

Disapproved  in  Syracuse  Knitting  Co.  v.  Blancbard,  69  N.  H.  447,  43  AtL 
637,  holding  knowledge  of  insolvency  and  inability  to  pay  no  presumpiion 
of  intention  not  to  pay. 

Presumption  arisinir   from  aboence  of   any   reasonable  expectation  of 
beinir  able  to  pay. 

Cited  in  Jaffrey  y.  Brown,  29  Fed.  476,  holding  no  reasonable  expectation 
of  being  able  to  pay  equivalent  to  intent  not  to  pay;  Gavin  v.  Armisteed,  57 
Ark.  574,  38  A.  S.  R.  262,  22  S.  W.  431,  holding  no  reasonable  expectation  of 
being  able  to  pay  not  equivalent  to  intention  not  to  pay;  Atlas  Nat.  Bank  ▼. 
Rheinstrom,  4  Ohio  N.  P.  15;  Qobrecht  v.  McDonald,  5  Ohio  N.  P.  427;  Wil- 
mot  V.  Lyon,  49  Ohio  St.  296,  34  N.  E.  720  (affirming  11  Ohio  C.  C.  238),-- 
holding  no  reasonable  expectations  of  being  able  to  pay  for  goods  equivalent 
to  intention  not  to  pay;  Taylor  y.  Grever,  6  Ohio  C.  C.  269,  to  point  absence 
of  reasonable  expectation  of  paying  for  goods  purchased  is  equivalent  to  intent 
not  to  pay. 

Cited  in  note  in  6  L.RJ^.(N.S.)   556,  558,  as  to  whether  lack  of  reascmabls 
expectation  of  being  able  to  pay  is  equivalent  to  an  intention  not  to  pay. 
Effect  of  Intent  on  yendee's  part  not  to  pay  for  goods  purchased. 

Cited  in  Peninsular  Stove  Co.  v.  Ellis,  20  Ind.  App.  491,  51  N.  E.  105, 
holding  purchase  of  goods  by  one  who  at  time  intends  not  to  pay  for  them 
fraudulent,  although  no  fraudulent  representations  or  false  pretenses  made; 
Watson  v.  Silsby,  166  Mass.  57,  43  N.  JB.  1117,  holding  one  who  buys  goods 
with  preconceived  intention  not  to  pay  for  them  guilty  of  fraud  upon  vendor; 
Gainesville  Nat  Bank  v.  Bamberger,  77  Tex.  48,  19  A.  S.  R.  738,  13  S.  W. 
959,  holding  that  intention  on  part  of  purchaser  not  to  pay  for  goods  existing 
at  time  of  purchase  and  concealed  from  vendor  vitiates  contract. 

Cited  in  reference  note  in  40  A.  R.  366,  on  obtaining  goods  with  intention 
-not  to  pay  as  fraud. 

Cited  in  notes  in  83  A.  D.  700,  on  effect  of  preconceived  design  not  to  pay 
for  goods  on  right  to  rescind  purchase  of  goods;  41  A.  R.  633,  on  ri^^t  of  vendor 
io  reclaim  goods  when  vendee  bought  without  intending  to  pay  therefor;  2 
L.RJL  154,  on  purchase  of  goods  with  preconceived  design  not  to  pay  for 
them  as  voidable  by  seller;  2  L.RJL  155,  on  remedy  of  defrauded  seller  of 
goods. 

n  AM.  BMP.  506,  BERRY  y.  STATE,  SI  OHIO  ST.  219. 
Sufficiency  of  eyldence  of  Intent  to  oonunlt  larceny. 

Cited  in  Fort  v.  State,  82  Ala.  50,  2  So.  477,  holding  one  picking  eott<m  at 
-certain  sum  per  hundred  pounds  guilty  of  larceny  where  he  took  ootton-seed 
from  cotton-house  by  night,  and  placed  it  in  basket  picked  day  before  with 
intent  to  increase  its  weight  and  his  compensation;  Baker  y.  State,  58  Ark. 
513,  25  S.  W.  603,  holding  evidence  of  receipt  of  stolen  property  by  accused 
and  transfer  of  it  to  county  of  venue  with  purpose  to  conceal  and  to  exact 
reward  of  owner  for  its  return  sufficiently  proves  venue;  Slaughter  y.  State, 
113  Ga.  284,  84  A.  S.  R.  242,  38  S.  E.  854,  holding  one,  who  finds  prop- 
erty belonging  to  another  and  conceals  it  for  purpose  of  returning  it  alter 
reward  offered  and  obtaining  reward,  guilty  of  larceny;  Onrrier  y.  State,  157 
Ind.   114,  60  N.  E.  1023,  holding  one,  who  oonoeals  property  of  another  in 
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his  possession  and  refuses  to  return  it  except  upon  payment  of  fictitious  and 
fraudulent  claim,  guilty  of  larceny;  State  v.  Slingerland,  19  Nev.  135,  7 
Pac.  280,  holding  that  taking  of  property  with  intent  to  permanently  deprive 
owner  of  property,  and  without  intention  to  return  same  constitutes  larceny; 
State  V.  Pardee,  37  Ohio  St.  63,  holding  one  receiving  stolen  goods,  knowing 
them  to  be  such,  with  intent,  by  concealing  same,  to  induce  owner  to  pay 
reward,  guilty  of  crime  of  receiving  stolen  goods. 

Cited  in  notes  in  57  A.  D.  275,  on  intent  as  element  of  larceny;  88  A.  S.  R. 
607,  on  larceny  of  property  with  intent  to  claim  reward. 
Necessity  of  specifically  pointing  oat  objections  to  charge. 

Cited  in  Behrens  v.  Behrens,  47  Ohio  St.  323,  25  N.  K  209,  holding  reviewing 
court  not  bound  to  take  notice  of  exception  to  whole  charge  without  a  specifio 
pointing  out  part  excepted  to  or  grounds  of  exceptions. 

Distinguished  in  Banta  v.  Martin,  38  Ohio  St.  534,  holding  that  party  who 
states  his  objection  to  separate  specified  parts  of  general  charge  at  time  given 
may  set  forth  upon  failure  of  court  to  modify  charge  parts  complained  of  fol- 
lowed by  statement  that  he  excepts  to  each  and  all  parts  so  specified. 
fistablishment  of  fact  by  testimony  as  question  of  law  or  fact. 

Cited  in  Kaufman  v.  Broughton,  31  Ohio  St.  424,  holding  question  whether 
there  is  any  testimony  to  establish  fact,  or  sustain  issue,  one  of  law. 

27  AM.  REP.  510,  BERSA  6TONB  GO.  w.  KRAFT,  81  OHIO  8T.  287. 
Superior  serrant  mle. 

Cited  in  The  Clatsop  Chief,  7  Sawy.  274,  8  Fed.  163,  holding  common  em- 
ployer liable  for  injury  to  inferior  servant  occasioned  by  misconduct  of  superior 
on;  Donnelly  v.  Aida  Min.  Go.  103  Mo.  App.  349,  77  S.  W.  130,  holding  no 
distinction  between  act  of  vice-principal  in  negligently  ordering  fellow-servant 
to  do  imprudent  thing  and  in  doing  thing  himself;  Ballard  v.  Chicago,  R.  I.  & 
P.  R.  Co.  51  Mo.  App.  453;  Van  Duxen  Gas  ft  Gasoline  Engine  Co.  v.  Schelies, 
61  Ohio  St.  298,  55  N.  E.  998, — holding  servant  injured  from  culpable  fault 
of  master  while  obeying  order  given  by  his  superior  to  do  something  within 
his  employment  apparently  dangerous  entitled  to  recover,  if  person  of  or- 
dinary prudence  would  have  obeyed  order;  Pittsburgh,  Ft.  W.  ft  C.  R.  Co.  v. 
Lewis,  33  Ohio  St.  196,  holding  master  liable  places  one  servant  in  position  of 
subordination  to  another,  and  former,  injured  without  fault  on  his  part,  by 
latter's  negligence,  while  both  acting  in  common  service;  Pittsburg,  C.  ft  St. 
L.  R.  Co.  V.  Henderson,  37  Ohio  St.  549,  holding  negligence  of  fellow  ser\'ant 
which  contributes  in  producing  injury  cauced  by  obeying  unreasonable  and 
dangerous  order  of  superintendent  no  defense  to  action  for  personal  injuries; 
Kelly  Island  Lime  ft  Transport  Co.  v.  Pachuta,  69  Ohio  St  462,  100  A.  S.  R. 
706,  69  N.  E.  988,  holding  employer  not  liable  to  one  servant  for  negligence 
of  another  servant  when  both  are  in  common  service  and  one  does  not  control 
other;  Teodrup  v.  John  Stephenson  Co.  51  Hun,  462,  3  N.  Y.  Supp.  882, 
holding  master  liable  for  injury  to  employee  by  carelessness  of  fellow- workman 
where  act  causing  injury  independent  one  done  by  order  of  employer's  alter  ego; 
Crispin  v.  Babbitt,  81  N.  Y.  516,  37  A.  R.  521  (dissenting  opinion),  on  liability 
of  master  for  injury  to  employer  occasioned  by  negligence  of  superior  employee 
while  discharging  duties  of  inferior  employee. 

Cited  in  reference  note  in  9  A.  S.  R.  483,  on  master's  liability  for  negligence 
of  foreman  of  crew  of  workmen. 
Am.  Rep  .Vol.  XVI.— 64. 
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Cited  in  notes  in  37  A.  R.  626,  on  master't  liability  for  tuperintendenf* 
acts  performed  as  eoservant;  87  A.  6.  R.  672,  on  right  of  mine  owner  to  delegate 
responsibilitj  as  to  safety  of  employees;  87  A.  S.  R.  676,  on  liability  of  master 
for  negligence  of  fellow  servants;  87  A.  S.  R.  682,  on  liability  of  master  for 
injuries  to  mining  employees  under  direct  superintendence  of  mine  owner  or 
foreman. 

Disapproved  in  Deep  Min.  ft  Drainage  Co.  y.  Fiezgerald,  21  Colo.  538,  43 
Pae.  210,  holding  master  not  liable  for  such  acts  of  vice-principal  as  relate 
to  common  employment  and  on  level  with  acts  of  fellow  laborer,  except  those 
done  by  vice-principal  against  reasonable  objection  of  injured  servant;  O'Brien 
V.  American  Dredging  Co.  63  N.  J.  L.  291,  21  Atl.  324,  holding  master  not 
liable  to  servant  for  injuries  caused  by  negligence  of  superior  servant  also 
employed  as  boss  or  foreman  of  other  workmen  with  whom  he  labors  under 
direction  of  master  or  vice-principal;  Knutter  v.  New  York  ft  N.  J.  Tekph. 
Co.  67  N.  J.  L.  646,  68  L.RJL  808,  62  Atl.  666,  holding  that  "superior  servant 
rule"  does  not  obtain  hi  this  state. 
Who  are  Tlce  prindpAle  or  superior  servants. 

Cited  in  Smith  v.  Sioux  City  ft  P.  R.  Co.  16  Neb.  683,  10  N.  W.  638,  holding 
foreman  having  control  or  superior  authority  over  employee  with  power  to 
employ  and  discharge  superior  servant  whose  negligence  will  be  imputed  to 
master;  New  Omaha  Thompson-Houston  Electric  Light  Co.  v.  Baldwin,  62  Neb. 
180,  87  N.  W.  27,  holding  one  given  authority  and  eontrol  Tice-principal  whose 
negligence  may  be  imputed  to  his  principal;  Willis  ▼.  Oregon  R.  ft  Nav.  Co.  11 
Or.  267,  4  Pac.  121,  holding  that  master  must  have  committed  to  one  sub- 
stantial control  of  business  and  power  to  do  aU  acts  necessary  to  its  conduct 
to  constitute  him  vice-principal;  Madden  v.  Chesapeake  ft  0.  R.  Co.  28  W.  Va. 
610,  67  A.  R.  606;  Crisw«ll  t.  Pittsburgh,  0.  &  St.  L.  R.  Co.  30  W.  Va.  708, 
6  S.  E.  31, — holding  relation  of  vice-principal  established  where  inferior  sonant 
is  under  control  and  subject  to  orders  of  superior  servant. 

Cited  in  notes  in  36  A.  D.  280,  on  who  are  fellow  servants;  76  A.  S.  R.  684, 
on  who  Is  a  rice  principal;  61  LJLA.  666,  on  foremen  in  <iuarries  as  vice 
principals;  61  L.R.A.  618,  en  rice  prineipalship  with  reference  to  relative 
rank  of  negligent  servant;  61  JjJLA.  608,  on  theory  that  vice  principal  ze^n- 
sents  the  master  even  when  participating  in  manual  labor. 

—  Section  foreman. 

Cited  in  Hutson  v.  Missouri  P.  R.  Co.  60  Mo.  App.  300,  holding  section  foreman 
vice  principal  of  section  hand;  L.  8.  ft  M.  S.  R.  Co.  v.  Lits,  18  Ohio  C.  C.  <^, 
holding  railroad  company  responsible  for  negligence  of  foreman  in  charge  of 
gang  of  men;  Tills  v.  Great  Northern  R.  Co.  60  Wash.  636,  20  L.RJ^.(NJS.) 
434,  07  Pac  737,  holding  that  section  foranan  is  vice  principal  as  to  men 
propelling  hand-car  on  way  to  woric 

—  Foreman  of  bridge  crew. 

Distinguished  in  Houser  v.  Chicago  R.  I.  ft  P.  R.  Co.  60  Iowa,  230,  46  A.  R. 
66,  14  N.  W.  778,  holding  foranan  of  railroad  bridge  crew  with  power  to  direct, 
discharge  and  hire,  co-employee  with  men  and  may  recover  for  injuries  received 
by  reas(m  of  their  n^ligenoe. 

—  Oondnctor. 

Cited  in  Jackson  r,  Norfolk  ft  W.  R.  Co.  43  W.  Va.  380,  46  L.R.A.  337,  27 
8.  E.  278,  holding  that  if  conductor  be  vice  principal  then  act  is  as  if  done  by 
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master  in  person,  and,  no  matter  what  character  of  that  act,  if  done  by  master 
in  person,  he  is  liable. 

—  Bngineer. 

Cited  in  Baltimore  &  O.  R.  Ck>.  t.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914  (dissenting  opinion),  as  to  whether  engineer  is  superior  servant  to 
fireman. 

—  Telegraph  operators. 

Cited  in  Baltimore  4  O.  R.  Co.  v.  Camp,  13  C.  C.  A.  233,  81  U.  S.  App.  213, 
65  Fed.  952,  holding  telegraph  operator  at  station  on  line  of  railroad,  whose 
duty  it  is  to  receive  telegraphic  orders  relative  to  movements  of  trains  from 
train  dispatcher  at  another  place  and  communicate  them  to  engineers  and  con- 
ductors not  superior  of  engineer. 

—  Bnglne  hostler. 

Cited  in  Dayharsh  v.  Hannibal  &  St  J.  R.  Co.  103  Mo.  670,  23  A.  S.  R.  900, 
15  S.  W.  554,  holding  "night  hostler"  or  roundhouse  '*boss"  not  fellow  servant 
of  laborer  working  at  same  time  under  his  orders,  in  respect  to  acts  done  by 
former  in  pursuance  of  his  authority  over  branch  of  business  under  his  charge; 
Baltimore  &  O.  R.  Co.  v.  Sutherland,  12  Ohio  C.  C.  309,  holding  ''hostler^ 
superior  of  common  laborer  placed  under  his  immediate  charge  and  direction. 

—  Bzpress  agent. 

Cited  in  Dwyer  v.  American  Exp.  Co.  55  Wis.  453,  13  N.  W.  471,  as  to  whether 
"agent  and  manager"  of  express  company's  office  who  is  also  vice  principal  of 
oompany  can  render  company  liable  for  hia  negligence  while  engaged  in  sama 
work  with  employee. 

—  President  of  oorporatien. 

Cited  in  Smith  v.  Oxford  Iron  Co.  42  N.  J.  L.  467*  86  A.  R.  535,  holding 
corporation  liable  to  its  servants  for  negligence  of  its  president  in  discharge  of 
those  duties  which  corporation  owes  to  its  servants. 

27  AM.  REIP.  514,  DAVIS  ▼.  JUSTICE,  SI  OHIO  ST.  S59. 
Right  of  action  for  loss  of  support  when  husband's  death  is  caused  I17 
intoxication. 

Cited  in  Kirchner  v.  Myers,  35  Ohio  St.  85,  35  A.  R.  598,  holding  damages 
resulting  from  death  not  recoverable  in  action  under  statute  for  injury  to 
means  of  support  in  consequence  of  intoxication  which  caused  death  of  intox* 
icated  party;  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  £.  485,  holding  no  damage 
can  be  given  wife  in  action  for  sale  of  spirituous  liquors  to  husband,  causing 
his  death,  because  of  injury  to  her  means  of  support. 

Cited  in  notes  in  36  A.  S.  R.  831,  on  liability  for  causing  bodily  incapacity 
by  supplying  intoxicating  liquors;  52  A.  R.  160,  on  application  of  proximate 
and  remote  cause  to  cases  arising  under  civil-damage  act. 

Disapproved  in  Gardner  v.  Day,  95  He.  558,  50  Atl.  892,  holding  that  vnfe 
injured  in  her  means  of  support  by  reason  of  death  of  husband  caused  by  hia 
intoxication  may  maintain  action  under  statute  against  person  selling  liquor; 
Roose  V.  Perkins,  9  Neb.  304,  31  A.  R.  409,  2  N.  W.  715,  holding  damages 
allowable  for  loss  of  support  when  husband's  death  caused  by  intoxication; 
Mead  v.  Stratton,  87  N.  Y.  493,  41  A.  R.  386,  holding  widow  injured  in  her 
means  of  support  entitled  to  recover  under  "Civil  Damage  Act"  where  husband's 
death  results  from  his  intoxication. 
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Oonstmctlon  of  sUitules. 

Cited  in  Stone  v.  Doster,  7  Ohio  0.  C.  8,  holding  that  regard  should  be  had 
in  construction  of  statutes  to  meaning  of  same  words  and  phrases  in  prior 
sections  of  same  act  and  in  prior  acta  upon  same  subject. 

Solllciencjr  of  charge  to  Jury* 

Cited  in  New  York  C.  &  St.  L.  R.  Co.  t.  Swartout,  14  Ohio.  C.  C.  582,  on  suffi- 
eiency  of  charge  to  jury. 

t7  AM.  REP.  5tl,  SIMMONS  ▼.  CINCINNATI  SAV.  SOC.  SI  OHIO  ST. 

457. 
Easentlals  to  Tnlld  gift  of  note  or  check. 

Cited  in  Pullen  v.  Placer  County  Bank,  138  CaL  169,  94  A.  S.  R.  19,  71  Pac 
63,  holding  check  given  without  consideration  with  directions  to  payee  not  to 
present  it  for  payment  until  after  death  of  drawer  not  completed  gift  when 
unpresented  until  after  death  of  drawer;  Martin  v.  Martin,  89  IlL  App.  147, 
holding  gift  of  note  or  check  revocable  until  executed;  Pennell  v.  Ennis,  126  Mo. 
App.  355,  103  S.  W.  147,  holding  complete  delivery  essential  to  valid  gift  and 
that  check  of  donor  is  no  more  than  promise  to  give  amount  written;  Gano 
▼.  Fisk,  43  Ohio  St.  462,  54  A.  R.  819,  3  N.  E.  532,  holding  gift  causa  mortis 
not  constituted  by  words  *'my  notes  are  in  box  on  bureau  there;  I  want  you  to 
take  them  and  divide  them  equally  among  you  children" ;  Dickescbeid  v.  Exchange 
Bank,  28  W.  Va.  340,  holding  actual  delivery  to  donee  during  lifetime  of  donor 
necessary  to  pass  title  to  gift  delivered  to  agent  of  donee  residing  with  donor; 
Throgmorton  v.  Grigsby,  124  Ky.  512,  99  S.  W.  650,  holding  that  issu&l  and 
delivery  of  check  for  purpose  of  gift  is  not  delivery  of  money. 

Cited  in  reference  note  in  59  A.  S.  R.  450,  on  revocation  of  gift 

Cited  in  notes  in  56  A.  R.  253,  on  delivery  of  check  payable  after  maker's 
death  as  gift  inter  vivos  or  causa  mortis;  1  L.RA.  536,  on  necessity  of  delivery 
to  validity  of  gifts  causa  mortis;  18  L.RA.  855,  on  gifts  of  checks. 

Distinguished  in  Policy  v.  Hicks,  58  Ohio  St.  218,  41  L.R.A.  858,  50  N.  K 
6l>9,  holding  delivery  to  donee  of  bank  deposit  book  valid  gift  of  deposits  when 
given  with  intention  of  giving  donee  deposits  represented  by  book. 

S7  AM.  REP.  59S,  RUSH  t.  WICK,  SI  OHIO  ST.  591. 
Liability  of  intent  for  Inreach  of  promise  to  marry. 

Cited  in  Wise  v.  Schloesser,  111  Iowa,  16,  82  N.  W.  439,  holding  that  infant 
cannot  be  held  liable  for  breach  of  promise  to  marry;  Wells  v.  Hardy,  21  Tex. 
Civ.  App.  454,  51  S.  W.  503,  holding  female  minor,  above  age  of  eighteen,  not 
bound  by  executory  contract  to  marry. 

CitMi  in  notes  in  18  A.  S.  R.  627;  57  L.R.A.  684;  63  A.  D.  534;  40  A.  S.  R. 
174,-— on  Infancy  as  defense  to  breach  of  promise  suit. 

97  AM.  REP.  594,  FINNKT  t.  SMITH,  91  OHIO  ST.  599. 
When  Jury  may  award  attorney's  fees  to  plaintiff. 

Cited  in  Traders'  Ins.  Co.  v.  Mann,  118  Ga.  381,  45  S.  E.  426,  holding  plaintiff 
not  entitled  to  recover  attorney's  fees  in  suit  on  note,  bond,  account  or  con- 
tract; Lake  Shore  &  M.  S.  R.  Co.  v.  Scofield,  2  Ohio  C.  C.  305,  holding  that 
Jury  in  discrimination  case  may  include  reasonable  attorney's  fees  for  counsel 
for  plaintiff;  Stevenson  v.  Morris,  37  Ohio  St.  10,  41  A.  R  481,  holding  that 
Jury  in  action  to  recover  for  malicious  personal  injury  may  allow  reasonable 
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lee  to  plaintiff  for  attorney's  services;  Diehl  y.  Friester,  37  Ohio  St.  473, 
holding  that  jury  in  action  for  false  imprisonment  may  allow  attorney's  fees 
where  plaintiff's  arrest  was  actuated  by  malice;  Peckham  Iron  Co.  v.  Harper,  41 
Ohio  St.  100,  holding  that  jury  may  include  reasonable  counsel  fees  as  item  of 
compensation  to  principal  for  conversion  of  goods  by  agent;  Thompson  v.  Pown- 
ing,  15  Nev.  195,  holding  plaintiff  in  libel  action  not  entitled  to  recover  attorney's 
fees  from  simple  fact  of  verdict  in  his  favor;  United  Power  Co.  v.  Matheny,  81 
Ohio  St.  204,  28  L.R.A.(N.S.)  761,  90  N.  E.  154,  holding  attorn^'s  fees  not  re- 
coverable, as  damages  for  ejection  of  passenger  without  malice. 

Cited  in  noteti  in  8  A.  S.  R.  160,  on  attorneys'  fees  as  element  of  damages; 
4  L.R.A.(N.S.)  907,  on  expense  of  litigation  as  element,  or  as  limits  of  punitive 
or  exemplary  damages. 

Distinguished  in  Gates  v.  Toledo,  57  Ohio  St.  105,  48  N.  E.  500,  holding 
counsel  fees  paid  by  party  in  unsuccessful  suit  against  lot  owners  to  recover 
assessments  assigned  by  municipality  to  contractor,  not  recoverable  in  subse- 
quent action  against  corporation  for  damages  for  violation  of  contract. 

27  AM.  REP.  529,  JOHNSON  ▼.  SHARP,  31  OHIO  ST.  611. 
lillieii  title  passes  under  deed  of  assignment. 

Cited  in  Ryan  v.  Root,  56  Ohio  St.  302,  47  N.  E.  51,  holding  that  levy  by  credi- 
tor before  assignment  of  debtor  inures  to  benefit  of  execution  creditor's  judg- 
ments taken  after  assignment  but  at  same  term;  Wilder  v.  Beed,  4  Ohio  N.  P. 
440,  holding  that  assignee  in  insolvency,  under  statute,  of  lessee  may  elect  whether 
to  accept  or  reject  lease. 

Cited  in  reference  note  in  32  A.  R.  156,  on  effect  of  delivery  of  assignment 
for  creditors  to  assignee's  agent  as  against  contemporaneous  attachment. 

Distinguished  in  Eggleston  v.  Harrison,  61  Ohio  St.  397,  55  N.  E.  993,  holding 
that  deed  of  assignment  of  land  for  benefit  of  creditors  must  be  entered  for 
record  in  recorder's  office  of  county  where  land  situated  in  order  to  be  notice 
to  bona  fide  purchaser. 
Extraterritorial  effect  of  assignment  for  benefit  of  creditors. 

Cited  in  Askew  v.  La  Cygne  Exch.  Bank,  83  Mo.  366,  53  A.  R.  590,  holding  that 
voluntary  assignment  for  benefit  of  creditors  made  in  another  state  will  have 
priority  over  claims  of  subsequent  attaching  creditors  here;  Wright  v.  Franklin 
Bank,  59  Ohio  St.  80,  51  N.  E.  876,  holding  that  deed  of  assignment  executed  and 
delivered  in  state  where  parties  resided,  conveying  property  in  this  state,  takes 
eflfect  from  time  of  its  delivery. 

Cited  in  notes  in  55  A.  R.  133,  on  extraterritorial  effect  of  transfers  of  personal 
property;  3  L.R.A.  702,  on  extraterritorial  force  of  laws  of  state;  23  L.R.A. 
33;  78  A.  D.  594,  595, — on  extraterritorial  effect  of  assignments  for  benefit  of 
creditors. 

Liaw   governing   validity   and    character   of   assignment   for   benefit   of 
creditors. 

Cited  in  Schroeder  v.  Tompkins,  58  Fed.  672,  holding  validity  and  character 
of  assignment  for  benefit  of  creditors  determined  by  oommon  law. 
When  title  to  bank  remittances  passes. 

Cited  in  Hayden  v.  Chemical  Nat.  Bank,  28  C.  C.  A.  548,  55  U.  8.  App.  420, 
84  Fed.  874,  holding  that  title  passes  to  remittanees  made  by  national  bank 
indebted  to  another  bank  when  letter  placed  in  mails. 
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When  pos9emU>m  liy  former  owner  la  iMi  fmndnlent  per  se. 

ated  in  Lowe  t.  MaUon,  140  IlL  108,  20  N.  £.  1036,  to  point  that  eon- 
^reyanoe  in  trust  for  creditors  is  within  ezoepti<m  that  possession  consists  with 
terms  and  object  of  deed  is  not  legal  fraud. 

t7  AM.  RBP.  5SS,  AMAZON  INS.  CO.  ▼.  WAIiIi,  SI  OHIO  ST.  088. 
Validity  of  porol  oontract  of  Inevrmnoe. 

Cited  in  Newark  Mach.  Co.  t.  Kenton  Ins.  Co.  50  Ohio  St.  540,  22  LJELA. 
708,  35  N.  E.  1000,  holding  that  Talid  contract  of  insurance  may  be  made 
by  parol  when  not  prohibited  by  statute  or  known  provision  of  company's 
charter. 

Cited  in  notes  in  22  L.RJL  768,  on  validity  of  oral  insurance  contract;  22 
L.R.A.  772,  on  validity  of  oral  agreement  to  renew  or  extend  policy. 
Authority  of  Inemmnoe  agent. 

Cited  in  note  in  107  A.  8.  R.  1^,  on  authority  of  agent  to  waive  ooaditicms 
as  to  additional  insurance. 

97  AM.  REP.  5S5,  MARLING  t.  MARUNG,  t  W.  VA.  7t. 
Specific  performance  of  parol  contract  for  sale  of  land. 

Cited  in  Swales  v.  Jackson,  126  Ind.  282,  26  N.  E.  62,  holding  that  equity 
will  enforce  parol  contract  for  sale  of  land  where  vendee  has  taken  possession 
and  made  valuable  and  permanent  improvements. 
—  Parol  promise  to  convey  as  gift. 

Cited  in  Lorents  v.  Lorentz,  14  W.  Va.  761,  holding  that  equity  will  enforce 
parol  agreement  between  father  and  son,  that  father  will  convey  land  to  son 
upon  his  entering  and  improving  same,  upon  performance  on  part  of  son;  Frame 
V.  Frame,  32  W.  Va.  463,  5  LJLA.  323,  0  S.  £.  001,  holding  that  court  of  equity 
will  enforce  verbal  promise  by  father  to  make  deed  of  land  to  son  where  son 
has  taken  possession  and  expended  money  and  labor  in  improvements. 

Cited  in  reference  note  in  32  A.  R.  668,  on  effect  of  parol  promise  to  make 
voluntary  conveyance. 

Cited  in  notes  in  13  L.R.A.  724,  as  to  how  far  voluntary  covenants  are  enforce- 
able; 12  £.  R.  C.  438,  on  sufficiency  of  gift  inter  vivos. 

t7  AM.  REP.  64S,  DOUGIiASS  t.  HARRISVIIiUS,  t  W.  VA.  109. 
Injunction  against  collection  of  Illegal  tax. 

Cited  in  Strenna  v.  Montgomery,  86  Ala.  340,  5  So.  115;  Christie  v.  Maiden, 
23  W.  Va.  667;  Blue  Jacket  ConsoL  Copper  Co.  v.  Scherr,  50  W.  Va.  533,  40 
S.  E.  514, — ^holding  that  collection  of  ill^al  tax  cannot  be  enjoined  upon  sole 
ground  of  its  illegality;  Chesapeake  A  O.  R.  Ca  v.  Miller,  10  W.  Va.  408,  holding 
that  court  of  equity  has  jurisdiction  to  enjoin  collection  of  illegal  tax  where 
it  will  prevent  multiplicity  of  suits;  Williams  v.  County  Ct  26  W.  Va.  488,  53 
A.  R.  94,  holding  that  injunction  will  lie  to  restrain  collection  of  dog  tax  on 
sole  ground  of  illegality  in  order  to  prevent  multiplicity  of  suits;  Baker  v. 
Rinehard,  11  W.  Va.  238;  White  v.  Stender,  24  W.  Va.  615,  49  A.  R.  283,-- 
holding  that  injunction  will  not  lie  to  prevent  sale  of  personal  property  of  third 
person  levied  on  lor  unpaid  taxes;  Powell  v.  Parkersburg,  28  W.  Va.  698,  hold- 
ing unlawful  tax  on  real  estate  creating  cloud  upon  title  sufficient  to  confer 
Jurisdiction  on  equity  court  to  interfere  by  injunction;  Wilson  t.  Philippi, 
89  W.  Va.  75,  19  8.  E.  653,  holding  that  equity  will  not  enjoin  oollection  of 
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•idewalk  atsessment  on  sole  ground  that  it  is  illegal;  Riddle  v.  Charlestown, 
43  W.  Va.  796,  28  S.  £.  831,  holding  that  equity  will  not  enjoin  municipal 
asgeaamenta  merely  on  grounds  of  illegality  or  irregularity. 

Cited  in  notes  in  69  A.  D.  199,  on  right  to  enjoin  collection  of  taxes  and 
assessments;  7  L.R.A.  182,  on  injunction  against  imposition  or  enforcement  of 
illegal  taxes;  22  L.RJL  700,  on  injunction  against  collection  of  illegal  taxes; 
22  L.R.A.  701,  on  injunction  against  collection  of  taxes  because  of  mere  illegality, 
irregularity,  etc.;  22  L.RJL  704,  on  relief  granted  in  injunction  to  restrain 
oollection  of  illegal  taxes  to  avoid  multiplicity  of  suits;  22  L.R.A.  705,  on 
injunction  against  collection  of  illegal  tax  to  prevent  cloud  on  title. 
Prospective  operation  of  statute. 

Cited  in  New  Orleans  v.  Vergnole,  33  La.  Ann.  35;  New  Orleans  v.  Poydras 
Orphan  Asylum,  33  La.  Ann.  850, — ^holding  that  provisions  in  constitution  pro- 
hibiting legislature  from  authorizing  subordinate  branches  of  state  government 
from  assuming  liabilities,  operates  prospectively  only;  Mestas  v.  Diamond  Coal 
4  Coke  Co.  12  Wyo.  414,  76  Pac.  567,  holding  that  provision  in  constitution  that, 
no  law  shall  be  enacted  limiting  amount  of  damages  recoverable  in  personal 
injury  action,  operates  prospectively  only. 
Certainty  of  town  boundaries  In  petition  for  change  of  limits. 

Cited  in  Shank  v.  Ravenswood,  43  W.  Va.  242,  27  S.  E.  223,  holding  that 
town  boundaries  in  petition  for  change  of  limits  need  not  be  so  certain  as  in 
deed. 

27  AM.  RBP.  559,  WHEEIiINO,  P.  A  C.  TRANSP.  CO.  ▼.  WHEELING, 

9  W.  VA.  170,  Affirmed  in  ••  U.  S.  97S,  25  L.  ed,  412. 
Municipal  power  of  taxation. 

Cited  in  reference  notes  in  27  A.  R.  382,  on  municipal  power  of  taxation; 
39  A.  R.  280,  on  power  of  city  to  tax  for  support  of  government. 
Place  of  taxation  of  T^icles  of  commerce. 

Cited  in  notes  in  56  A.  D.  526;  34  A.  R.  208,-— on  place  of  taxation  of  vessels; 
60  L.RJL  654,  on  place  of  taxation  of  vehicles  of  ocnnmerce. 

27  AM.  REP.  558,  McCALIi  T.  PHCENIX  MUX.  li.  INS.  CO.  9  W.  VA. 

2S7. 
Measure  of  damages  for  repudiation  of  contract  by  insurer. 

Cited  in  Supreme  Council  A.  L.  H.  v.  Black,  59  C.  C.  A.  414,  123  Fed.  650, 
holding  that  insured  may  recover  upon  wrongful  cancelation  of  policy  by 
insurer,  all  premiums  he  has  paid ;  Krebs  v.  Security  Trust  k  L.  Ins.  Co.  156  Fed. 
294,  holding  measure  of  damages  for  wrongful  repudiation  of  contract  by  insurer 
difference  between  carrying  insurance  which  he  has  and  cost  of  new  insurance  for 
same  amount  and  term,  all  accumulations  and  profits  on  former  policy;  Mc- 
Donnell V.  Alabama  Gold  L.  Ins.  Co.  85  Ala.  401,  5  So.  120,  holding  policy  holder 
creditor  of  insurance  company  with  right  to  sue  for  equitable  value  of  policy, 
instanter,  upon  its  dissolution ;  Parsons  v.  Lane,  ( Re  Millers  k  Mf rs.'  Ins.  Co. )  97 
Minn.  98,  4  L.R.A.(N.S.)  231,  106  N.  W.  485,  7  A.  &  £.  Ann.  Cas.  1144,  holding 
that  insurer  who  wrongfully  terminates  policy  must  return  premiums;  Suess 
▼.  Imperial  L.  Ins.  Co.  64  Mo.  App.  1,  holding  measure  of  damages  for  wrongful 
refusal. of  insurer  to  receive  premium,  all  money  paid  under  policy  with  interest; 
Lovick  T.  Providence  Life  Asso.  110  N.  C.  93,  14  S.  E.  506,  holding  measure  of 
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damages  for  breach  of  life  insurance  contract  amount  of  premiumi  and 
uenta  paid. 

Cited  in  reference  notes  in  28  A.  R.  368;  29  A.  R.  093;  59  A.  S.  R.  669;  65^ 
A.  S.  R.  398;  31  A.  R.  559,-— on  right  of  insured  to  recoyer  premiums  paid 
under  contract  wrongfully  determined  by  insurer;  39  A.  S.  R.  499,  on  recovery 
of  premiums  where  policy  is  void. 

Disapproved  in  Mutual  Reserve  Fund  L.  Asso.  v.  Ferrenbach,  7  L.RJL(N.S.) 
1163,  75  C.  C.  A.  304,  144  Fed.  342,  holding  measure  of  damages  in  action  for 
wrongful  cancelation  of  life   insurance   policy  amount  of  policy   less  cost  of 
carrying  it  to  maturity  had  it  remained  in  force. 
Bffect  of  mistakes  of  insurance  agent. 

Cited  in  notes  in  3  A.  S.  R.  636;  20  L.R.A.  277,  278,— on  effect  of  mistakes 
of  agent  in  filling  out  application  for  insurance;  16  L.R.A.  37,  on  effect  of  agent's 
perversion  of  information  by  the  insured;  16  L.R.A.(N.S.)  1243,  on  estoppel 
because  of  fraud  or  mistake  of  agent  preparing  application  to  avoid  policy 
because  of  incorrect  answers  as  to  occupation,  age,  or  income  where  correct 
answers  were  given  by  applicant;  77  A.  D.  725;  4  L.R.A. ( N.S. )  608,  on  effect  of 
agents  insertion  in  application  of  false  answers  to  question  correctly  answered  by 
insured;  20  L.  ed.  U.  S.  617,  on  effect  of  agent's  filling  in  untrue  answers  in  ap- 
plication without  knowledge  of  assured. 

S7  AM.  RBP.  562,  HUUNO  ▼.  CABLE,  9  W.  VA.  599. 
Validity  of  sale  of  personalty  having  no  potential  existence. 

Cited  in  Wilson  v.  Maxon,  56  W.  Va.  194,  49  S.  E.  123,  holding  sale  oi  transfer 
of  patents  having  no  potential  existence  at  time  of  sale  void  at  law;  Wiant  v. 
Hays,  38  W.  Va.  681,  23  L.R.A.  82,  18  S.  E.  807,  holding  that  personalty  hav- 
ing potential  existence  may  be  subject  of  sale. 
Assignment  of  fund  not  in  existence. 

Cited  in  First  Nat.  Bank  v.  Kimberland,  16  W.  Va.  555,  holding  that  particular 
fund  or  debt  on  which  draft  for  whole  amount  is  drawn  must  have  actual  or 
potential  existence;  CNiel  v.  William  B.  H.  Kerr  Co.  (O'Niel  v.  Helmke),  124 
Wis.  234,  70  L.R.A.  338,  102  N.  W.  573,  holding  that  assignment  of  fund  not 
in  existence  does  not  pass  any  legal  interest  in  any  part  of  it  not  actually  paid 
over  or  give  any  lien  thereon. 

Cited  in  note  in  5  LJtA.  123,  on  assignability  of  mere  possibilities. 

97  AM.RBP.  566,  STOCKTON  v.  FARSBT,  10  W.  VA.  171. 
Rights  and  disabilities  of  married  women. 

Cited  in  Radford  v.  Carwile,  13  W.  Va.  572,  holding  promissory  note  of 
married  woman  void  at  law,  even  though  her  statutory  l^gal  estate  ean  be 
charged  with  her  debts  and  liabilities;  Roseberry  v.  Roseberry,  27  W.  Va.  759, 
holding  all  contracts  made  by  wife  at  common  law  void;  Bruff  v.  Thompscm,. 
31  W.  Va.  16,  6  S.  E.  352  (dissenting  opinion),  on  validity  of  married  woman's 
contracts;  Mynes  v.  Mynes,  47  W.  Va.  681,  35  8.  E.  935  (dissenting  opinion), 
on  common  law  disability  of  husband  and  wife  to  contract  with  each  other 
during  coverture. 

Cited  in  note  in  72  A.  D.  513,  on  when  separate  estate  of  married  woman 
chargeable  with  her  debts  and  contracts. 
—  Right  to  sue  and  be  sned. 

Cited  in  Miller  v.  Peck,  18  W.  Va.  76,  holding  that  married  woman  may 
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proceed  in  her  own  name  under  statute  of  interpleader  to  assert  her  right  to 
her  separate  personal  estate;  Carey  v.  Burruss,  20  W.  Va.  571,  43  A.  R.  790, 
holding  that  married  woman  cannot  be  sued  in  court  of  law  on  any  contract  made 
while  living  with  her  husband;  Mathews  v.  Qreer,  21  W.  Va.  694,  holding  that 
under  statute  married  woman  may  sue  for  recovery  of  possession  of  her  separate 
real  property  without  uniting  husband  in  action;  Bank  of  Huntington  v.  Hysell, 
22  W.  Va.  142,  holding  that  married  woman  living  with  husband  cannot  be 
sued  at  law  but  only  in  chancery;  Peck  v.  Marling,  22  W.  Va.  708,  holding 
plea  of  coverture  good  plea  in  bar  when  contract  was  made,  to  any  action  brought 
on  any  contract ;  Howe  v.  Storts,  27  W.  Va.  665,  holding  that  liability  of  married 
woman  for  debt  can  only  be  enforced  in  equity  out  of  her  separate  personal 
estate;  McKensie  v.  Wiley,  27  W.  Va.  658,  holding  judgment  at  law  recovered 
on  bond  of  married  woman  void;  White  v.  Foote  Limiber  &  Mfg.  Co.  29  W.  Va. 
385,  6  A.  S.  R.  660,  1  8.  £.  572,  holding  judgment  rendered  by  conunon-law 
court  against  married  woman  upon  contract  made  during  coverture  void;  Pickena 
V.  Kniseley,  36  W.  Va.  794,  16  S.  E.  997,  holding  bond  of  married  woman  void 
at  law,  and  in  equity  except  as  to  her  separate  estate;  Dulin  v.  McCaw,  39  W. 
Va.  721,  20  S.  E.  681,  holding  that  separate  personal  estate  of  nonresident  married 
woman  may  be  proceeded  against  by  suit  in  equity  with  order  of  attachment  in 
circuit  court  of  court  in  which  it  is  found. 

Cited  in  note  in  134  Am.  St.  R.  943,  on  validity  of  judgments  against  married 
women. 

S7  AM.  RSP.  571,  BURTON  T.  HANSFORD,  10  W.  VA.  470. 
litablllty  of  Irregular  Indorser. 

Cited  in  Nathan  t.  Sloan,  34  Ark.  624,  holding  parties  who  indorse  note  in 
blank  at  time  it  is  executed  by  maker  and  for  same  consideration  joint  makers 
and  not  guarantors;  Kealing  v.  Vansickle,  74  Ind.  529,  39  A.  R.  101,  holding 
liability  of  one  who  indorses  mercantile  paper  before  its  indorsement  by  payee 
prima  facie  that  of  strict  indorsement;  Harnett  v.  Holdredge,  73  Neb.  570,  119 
A.  S.  R.  905,  103  N.  W.  277,  holding  persons  who  write  names  in  blank  on  back 
of  note  payable  to  order  of  maker  which  is  indorsed  by  maker  and  delivered 
to  third  persons  liable  as  indorsers;  Heidenheimer  v.  Blumenkron,  66  Tex.  308, 
holding  stranger  who  puts  his  name  to  note  with  understanding  that  his  indorse- 
ment shall  be  inoperative  until  note  indorsed  by  payee,  only  liable  as  second 
indorser;  Long  v.  Campbell,  37  W.  Va.  665, 17  S.  E.  197;  Roanoke  Grocery  &  Mill 
Co.  v.  Watkins,  41  W.  Va.  787,  24  S.  E.  612;  MiUer  ▼.  Clendenin,  42  W.  Va. 
416,  26  8.  E.  612;  Gliding  Sons  Co.  v.  Cameron  Pottery  Co.  60  W.  Va.  317,  66 
S.  E.  396;  Quesenberry  v.  Wood,  64  W.  Va.  5,  60  S.  £.  881;  Peters  v.  Nolan  Coal 
Co.  61  W.  Va.  392,  9  L.R.A.(N.S.)  989,  66  S.  E.  736,— holding  t^t  payee  of 
note  who  does  not  indorse  it,  may  treat  maker  and  others  who  put  name  on 
back  of  it  before  delivery  as  joint  makers  or  latter  as  indorsers  or  guarantors 
at  his  election  unless  he  agrees  before  delivery  to  treat  them  in  particular  char- 
acter; Young  V.  Sehon,  63  W.  Va.  127,  97  A.  S.  R.  970,  62  L.RJL  499,  44  S.  E.  136, 
holding  that  any  agreement  between  parties  to  note  bearing  irregular  indorse- 
ments, as  to  extent  of  their  liability  may  be  shown  by  parol;  Parsons  v.  Harrold, 
46  W.  Va.  122,  32  S.  E.  1002,  holding  that  payee  may  treat  two  person,  who 
make  note,  as  both  principals. 

Annotation  cited  in  Johnson  v.  Tully,  2  Ariz.  214,  12  Pac.  66,  holding  payes 
of  note  indorsing  for  discount  not  comaker  but  endorser. 
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Cited  in  nferuioe  notes  in  27  A.  R.  630,  on  liability  of  irreguUur  indoner; 
28  A.  R.  624,  on  liability  on  indortemont  by  gtranger;  20  A.  R.  536,  on  liability 
of  indorser  of  negotiable  instnunent  before  utterance;  3  A.  S.  R.  502,  on  liability 
of  one  indorsing  note  before  delivery  to  payee;  80  A.  S.  R.  418;  36  A.  S.  R. 
266,— on  liability  of  indoraers  of  negotiable  instruments. 

Cited  in  note  in  72  A.  8.  R.  680,  on  effect  of  indorsement  by  stranger  before 
delivery. 
Solllclenoy  of  declaration. 

Cited  in  Sayre  t.  Edwards,  19  W.  Va.  362,  holding  cause  of  action  in  assumpsit 
alleged  by  way  of  recital  good  upon  general  demurrer  where  declaration  eon- 
dudes  "and  whereas  defendant  promised  to  pay  said  lien;"  Sheppard  t.  Peabody 
Ins.  Co.  21  W.  Va.  368,  holding  common  count  in  assumpsit  good  on  demurrer 
where  promise  is  stated  after  a  ''whereas"  though  it  is  very  gist  of  action;  Bat- 
treU  ▼.  Ohio  River  R.  Co.  34  W.  Va.  232,  11  LJLA.  200,  18  8.  B.  689;  Spiker  v. 
Bohrer,  37  W.  Va.  258,  16  8.  E.  575,— holding  that  whatever  facts  are  necessary 
to  constitute  cause  of  action  must  be  directly  and  distinctly  stated  and  not 
by  way  of  recital;  Quarrier  v.  Peabody  Ins.  Cow  10  W.  Va.  507,  27  A.  R.  582, 
holding  plea  failing  to  allege  necessary  facts  but  only  reciting  them  fatally 
defective;  Patton  v.  Elk  River  Nav.  Co.  13  W.  Va.  258,  holding  that  matter 
unnecessarily  stated  in  pleading,  foreign  and  irrelevant  to  cause  need  not  be 
proved  but  will  be  rejected  as  surplussge;  Stewart  v.  Codriagton,  55  Fla.  327, 
45  So.  800,  holding  that  recital  of  facts  after  "whereas"  is  only  former  defect; 
Kidd  V.  Beckley,  64  W.  Va.  80,  60  S.  E.  1089,  holding  that  declaration  need 
not  allege  that  irregular  indorsement  was  prior  to  delivery;  Acme  Wood  Co. 
V.  Older,  64  W.  Va.  255,  17  L.RJL(N.8.)  807,  61  8.  E.  235,  holding  that  dauie 
^Srherel^  he  promised  and  agreed  to  pay  etc"  is  sufficient  averment  of  prom- 
ise. 
Parol  eridenoe  to  Tary  terms  of  notes. 

Cited  in  notes  in  4  &  R.  C.  549,  551,  on  admissibility  of  parol  evidence  as  to 
order  of  liability  of  parties  to  bill  or  note;  11  E.  R.  C.  231,  on  admissibility 
af  parol  evidenee  to  vary  tenns  of  negotiable  instruments. 

27  AM.  REP.  6S9,  QVARRIBR  ▼.  PBABODT  INS.  OO.  10  W.  VA.  607. 
Keoesslty  of  InsmraMe  Interest  at  time  of  Insurance  and  loss. 

Cited  in  Gustin  v.  Concordia  F.  Ins.  Co.  164  Mo.  172,  64  S.  W.  178  (affirming 
00  Mo.  App.  373),  holding  that  plaintiff  must  state  in  plain  and  concise  manner 
his  insurable  interest  in  property  both  at  time  of  insurance  and  loss;  Chrismaa 
▼.  SUte  Ins.  Co.  16  Or.  283,  18  Pae.  466;  Hardwick  v.  SUte  Ins.  Co.  20  Or. 
547,  26  Pac.  840, — ^holding  that  complaint  in  action  on  policy  to  recover  for 
loss  by  fire  must  allege  insurable  interest  in  property  damaged;  Lucas  v. 
Liverpool  A  L.  4  G.  Ins.  Co.  23  W.  Va.  258,  48  A.  R.  383,  holding  that  mere 
possession  of  piano  by  merchant  for  any  purpose  connected  with  his  business 
would  give  him  insurable  intereet  therein;  Travis  v.  Peabody  Ins.  Co.  28  W.  Va. 
583;  Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va.  868,— holding  that  insured  must 
have  insurable  interest  in  property  at  time  of  insurance  and  loss. 

Cited  in  note  in  52  L.ILA.  333,  on  necessity  of  insurable  interest  at  time  of 
policy  and  at  time  of  loss. 
Stlpalations  In  policy  against  ^ange  of  title  or  Interest. 

Cited  in  Union  Ins.  Co.  v.  Berwick,  36  Neb.  223,  54  N.  W.  519,  holding  that 
■M»rtgage  of  ohattels  witiiout  change  of  possession  will  not  avoid  policy;  Morotoek 
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Ins.  Co.  T.  Bodeler  Bros.  02  Ya.  747,  53  A.  S.  R.  846,  24  S.  E.  393,  holding  con- 
dition in  policy,  that  interest  of  insured  must  be  unconditional  and  sole  owner- 
ship, not  violated  by  existence  pf  mortgage  at  date  of  policy;  Union  Assur.  6oc 
T.  Nails,  101  Va.  613,  99  A.  S.  R.  923,  44  a  E.  896,  holding  that  assured's  interest 
continues  "unconditional  and  sole"  notwithstanding  deed  of  trust  on  property; 
Nease  y.  iBtna  Ins.  Co.  32  W.  Va.  283,  9  S.  E.  233,  holding  stipulation  in 
.  policy  against  trsnsfer  or  change  in  title  not  violated  by  execution  of  trust  deed 
after  insurance  made;  Medley  v.  German  Alliance  Ins.  Co.  55  W.  Va.  342,  47  8. 
E.  101,  2  A.  &  E.  Ann.  Cas.  99,  holding  warranty  of  sole  and  unconditional  or 
absolute  and  sole  ownership  not  broken  by  existence  of  encumbrance  on  land; 
Mascott  V.  First  Nat  F.  Ins.  Co.  69  Vt  116,  37  Atl.  255,  holding  existence  of 
two  hundred  dollar  mortgage  on  twenty-five  hundred  dollar  property  insured 
for  nine-hundred  dollars  not  material  to  risk  as  matter  of  law. 

Cited  in  reference  notes  in  31  A.  R.  732,  as  to  what  lien  or  encumbrance 
will  be  breach  of  condition  in  insurance  policy  that  insured  has  perfect  title; 
35  A.  R.  623,  on  mortgage  as  transfer  within  prohibition  in  insurance  policy; 
9  A.  S.  R.  75,  on  effect  of  mortgage  of  insured  property. 

Cited  in  note  in  88  L.R.A.  566,  on  mortgage  as  an  absolute  conveyance  of 
insured  property. 

Distinguished  in  Eagan  v.  JEtntL  F.  4  M.  Ins.  Co.  10  W.  Va.  583,  holding 
stipulation  in  policy  against  building  standing  on  leased  ground  without  knowl- 
edge of  company  waived  by  adjustment  of  loss  by  company  with  full  knowledge 
of  facts. 
Gonstrnction  of  Insurance  contracts. 

Cited  in  Medley  v.  German  Alliance  Ins.  Co.  55  W.  Va.  342,  47  S.  E.  101,  2  A. 
4  E.  Ann.  Cas.  99,  holding  contracts  of  insurance  construed  most  strtmgly 
against  company. 

When  contract  of  insurance  Is  entire. 

Cited  in  McQueeny  v.  Phcenix  Ins.  Co.  52  Ark.  257,  20  A.  8.  R.  179,  5  L.R.A. 
744,  12  8.  W.  498,  holding  contract  of  insuranee  on  two  houses  in  same  inclosure 
for  separate  sums  for  gross  premium  entire,  and  so  long  as  either  was  occupied 
policy  was  not  suspended;  Bom  v.  Home  Ins.  Co.  110  Iowa,  379,  80  A.  8.  R. 
300,  81  N.  W.  676,  holding  policy  insuring  both  real  and  personal  property 
not  forfeited  in  toto  for  mortgage  given  on  part  of  property  only;  Trabue  v. 
Dwelling  House  Ins.  Co.  121  Mo.  75,  42  A.  8.  R.  523,  23  L.R.A.  719,  25  8.  W. 
848,  holding  policy  insuring  building  and  contents  separately  not  avoided  as  to 
latter  by  fc^eiture  of  insurance  on  realty  by  change  in  title  thereto;  Wright  v. 
Fire  Ins.  Co.  12  Mont.  474,  19  L.R.A.  211,  31  Pac.  87,  holding  that  violation  of 
prohibition  against  mortgage  as  to  one  class  of  property  in  policy  covering  sepa- 
rate classes,  will  not  invalidate  policy  as  to  other  classes;  Baldwin  v.  Hartford  F. 
Ins.  Co.  60  N.  H.  422,  49  A.  R.  324,  holding  that  alienation,  by  insured,  with- 
out notice  of  one  of  several  parcels  of  realty,  avoids  policy  stipulating  against 
alienation,  as  to  property  not  alienated,  unless  risk  of  remaining  property  not 
increased;  Biggs  v.  North  Carolina  Home  In&  Co.  88  N.  C.  141,  as  to  whether 
forfeiture  of  policy  extends  beyond  insurance  on  specific  property,  or  contract 
is  entire;  Home  Ins.  Co.  v.  Connelly,  104  Tenn.  93,  56  S.  W.  828,  holding  policy 
insuring  residence  for  certain  sum  and  contents  for  another  sum  avoided  in  toto 
by  insured's  fraud  relating  to  contents;  Georgia  Home  Ins.  Co.  v.  McKinley, 
14  Tex.  Civ.  App.  7,  37  8.  W.  606,  holding  violation  of  provision  in  policy, 
•covering  storehouse  and  merchandise,  relating  only  to  merchandise  no  bar  to 
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recovery  for  loss  of  building  and  fixtures;  Mutual  F.  Ins.  Ca  t.  Ward,  96  Va. 
231,  28  S.  W.  209,  holding  "other  insurance"  tak^  on  house  not  burned  no  defense 
to  action  for  loss  of  other  house  included  in  same  policy;  Loomis  v.  Rockford  Ina. 
Co.  77  Wis.  87,  20  A.  S.  R.  96,  8  LwRJL  834,  45  N.  W.  813,  holding  sale  of 
part  of  property  without  insurer's  consent  did  not  vitiate  policy  as  to  other 
property  situated  several  miles  from  building  sold. 

Cited  in  reference  note  in  29  A.  R.  186,  on  severability  of  loss  on  policy  void 
as  to  part. 

Cit^  in  notes  in  74  A.  D.  490,  600,  on  whether  insurance  policy  void  as  to 
part  of  property  is  void  in  toto;  38  A.  R.  230,  on  severability  of  insurance  con- 
tract where  part  is  void  for  misrepresentation;  8  LJtA.  834,  on  entire  and 
severable  contracts  of  fire  insurance;  19  LuRjL  212,  as  to  severability  of  insur- 
ance in  same  policy. 

Distinguished  in  Dumas  v.  Northwestern  Nat  Ins.  Co.  12  App.  D.  0.  246, 
40  L.R.A.  368,  holding  that  indivisibility  of  policy  on  furniture  as  whole  renders 
it  entirely  void  when  avoided  as  to  part  by  breach  of  conditions  as  to  title  and 
encumbrances. 

Disapproved  in  Qoorberg  v.  Western  Assur.  Co.  160  Cal.  610,  110  A.  S.  R.  246, 
10   L.R.A.(N.S.)    876,  89  Pac   130,  holding  question  whether  contract  of  fire 
insurance  is  entire  or  severable  one  of  intention  determined  by   language  of 
policy  and  circumstances  surrounding  parties  at  time  insurance  made. 
Effect  of  oonoealment  by  insured  on  Insurer's  Usblllty. 

Cited  in  Parsons  v.  Lane  (Re  Millers'  &  Mfrs'  Ins.  Co.,  97  Minn.  98,  4  LJI.A. 
(N.S.)  231,  106  N.  W.  486,  7  A.  &  K  Ann.  Caa.  1114,  holding  it  incumbent  on 
applicant  for  insurance  to  disclose  nature  of  his  title;  Glens  Falls  Ins.  Co.  v. 
Michael,  167  Ind.  669,  8  L.ILA.(N.6.)  708,  74  N.  E.  964  (dissenting  opinion), 
on  doctrine  of  concealment  in  reference  to  application  for  insurance. 

Cited  in  reference  note  in  38  A.  R.  687,  on  omission  to  mention  lien  or  condi- 
tional sale  as  breach  of  covenant  to  state  if  ownership  is  other  than  entire. 
Effect  of  adjastment  on  condition  against  additional  insurance. 

Cited  in  Levy  v.  Peabody  Ins.  Co.  10  W.  Va.  660,  27  A.  R.  698,  holding  that 
adjustment  of  loss  with  full  knowledge  of  facts  waives  condition  in  policy 
against  additional  insurance. 

Admission  of  ownership  by  general  demurrer  to  suflldenoy  of  insured's 
petition. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Jameson  Bros.  81  Tex.  Civ.  App.  651, 
73  S.  W.  418,  holding  that  general  exception  to  suflieiency  of  petition  in  action 
for  value  of  property  destroyed  by  fire  admits  truth  of  allegations  of  owner- 
ship. 
Proper  party  to  appear  for  corporation  In  plea  to  Jurisdiction. 

Cited  in  Kelley  v.  Mississippi  C.  R.  Co.  2  Flipp.  681,  1  Fed.  664,  holding  that 
head  officer  of  corporation  sued  as  such  may  deny  that  he  sustains  that  relation; 
Teter  v.  West  Virginia  C.  A  P.  R.  Co.  36  W.  Va.  433,  14  S.  E.  146.  holding  that 
answer  of  corporation  should  be  signed  by  president;  United  States  Blowpipe  Co. 
V.  Spencer,  46  W.  Va.  690,  33  8.  E.  342  (dissenting  opinion),  as  to  proper  person 
to  appear  for  corporation  in  plea  to  jurisdiction. 

Distinguished  in  Miller  v.  Tewsmith  Lumber  Co.  42  W.  Va.  823,  26  6.  £.  176, 
holding  that  corporation  may  appear  by  attorney  in  plea  in  abatement  of  attach- 
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Safficiency  of  plea  to  jarisdictlon. 

Cited  in  Stolle  v.  uEtna  F.  &  M.  Ins.  Co.  10  W.  Va.  546,  27  A.  R.  593;  Masoii 
▼.  Citizens'  F.  M.  &  L.  Ins.  Co.  10  W.  Va.  672, — on  sufficiency  of  plea  to  juris- 
diction; Wooddell  V.  West  Virginia  Improv.  Co.  38  W.  Va.  23,  17  S.  E.  386, 
holding  no  formal  defense  required  in  plea  to  local  jurisdiction;  Harvey  v. 
Parkersburg  Ins.  Co.  37  W.  Va.  272,  16  S.  E.  580,  holding  that  rules  of  strict 
pleading  still  apply  on  demurrer  to  pleas  in  abatement;  Rader  v.  Adamson,  37 
W.  Va.  582,  16  S.  £.  808,  to  permit  that  old  strictness  of  common  law  both  as  to 
form  and  substance  is  required  in  plea  to  jurisdiction ;  Snyder  v.  Philadelphia  Co. 
54  W.  Va.  149,  102  A.  S.  R.  941,  63  L.R.A.  896,  46  S.  E.  366,  1  A.  &  E.  Ann.  Cas. 
225,  holding  that  notice  to  contest  jurisdiction  of  court  on  ground  that  cause  of 
action  did  not  arise  in  county  where  venue  laid  must  be  given  by  plea  in 
abatement;  Risher  v.  Wheeling  Roofing  &  Cornice  Co.  57  W.  Va.  149,  49  S.  E. 
1016,  holding  all  particularly  of  common  law  required  in  plea  in  abatement; 
Jackson  v.  Big  Sandy  &  C.  R.  Co.  63  W.  Va.  18,  129  A.  S.  R.  955,  59  S.  E. 
749,  holding  that  answer,  seeking  abatement  for  want  of  necessary  parties,  must 
aver  facts  showing  interest  of  absent  party;  Pennington  v.  Gillaspie,  63  W. 
Va.  541,  61  S.  E.  416,  holding  that  objection  to  jurisdiction  must  be  taken  by 
plea  in  abatement. 

27  AM.  REP.  59S,  STOIiLE  v.  ^TNA  P.  A  M.  INS.  CO.  10  W.  VA.  546. 
Power  off  insarer*8  agent  to  waive  conditions  In  policy* 

Cited  in  Lamberton  v.  Connecticut  F.  Ins.  Co.  39  Minn.  129,  1  L.R.A.  222, 
39  N.  W.  76,  holding  stipulation  in  policy  against  waiver  by  agent,  ineffectual 
to  limit  legal  capacity  of  company  to  afterwards  bind  itself  contrary  to  con- 
ditions of  policy,  by  agent  acting  within  scope  of  general  authority. 

Cited  in  reference  note  in  1  A.  S.  R.  45,  on  what  agents  have  authority  to  waive 
conditions  in  policy. 
Conclnsiveness  off  adjnstment  off  loss  by  insurer. 

Cited  in  Baltimore  &  0.  R.  R.  Co.  v.  Jameson,  13  W.  Va.  833,  31  A.  R.  775, 
faolding  adjustment  absolute  and  final  settlement. 

Cited  in  reference  note  in  27  A.  R.  601,  on  conclusiveness  of  adjustment  of 
loss  by  insurer. 

Distinguished  in  Capehart  v.  Dowery,  10  W.  Va.  130,  holding  that  plea  o! 
breach  of  condition  in  policy  as  to  representation  that  building  is  on  leased 
ground,  cannot  be  received  in  action  of  assumpsit  based  on  adjustment. 
Consent  off  insurers  to  assignment. 

Cited  in  note  in  56  A.  D.  749,  on  consent  of  insurers  to  assignment  where 
consent  expressly  required. 

Effect  off  demnrrer  to  evidence. 

Cited  in  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  676,  36  L.R.A.  575,  26  S.  E. 
546,  holding  that  demurrer  to  evidence  admits  all  that  can  be  reasonably 
inferred  by  jury  from  plaintiff's  evidence  and  waives  all  defendant's  contradictory 
•evidence,  or  incredible  evidence,  and  all  inferences  not  necessarily  fiowing  from 
defendant's  evidence. 
•^-Wbere  evidence  Is  admissible  under  good  counts. 

Cited  in  McLean  v.  Equitable  Life  Assur.  Soc.  100  Ind«  127,  50  A.  R.  779, 
bolding  demurrer  to  evidence  which  fully  sustains  another  paragraph  which 
is  sufficient  requires  court  to  apply  evidence  to  such  paragraph  and  render 
Judgment  thereon;  Anderson  v.  Kanawha  Coal  Co.  12  W.  Va.  526;  Hood  v.  Blooh 
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Broe.  29  W.  Va.  244,  11  8.  E.  910»— folding  that  court  will  not  reverse  judg- 
ment notwithstanding  it  was  error  to  overrule  demurrer  to  bad  counts  if  it  is 
satisfied  that  all  plaintiff's  evidence  was  admissible  under  good  counts. 

Distinguished  in  Riley  v.  Larvis,  43  W.  Va.  43,  26  8.  E.  366,  holding  judgment 
on  demurrer  upon  counts  in  declaration  held  bad,  not  such  final  judgment  as  to 
give  writ  ol  error  until  case  ends  as  to  remaining  counts. 

97  AH.  REP.  59S,  liEVT  t.  PBABODY  INS.  CO.  10  W.  VA.  5«0. 
Conoloslvenesa  of  adjustment  of  loM  hj  insurer. 

Cited  in  TUlU  v.  Liverpool  4  L.  4  G.  Ins.  Co.  46  Fla.  268,  110  A.  8.  R.  89, 
36  So.  171,  holding  adjustment  and  unconditional  promise  to  pay  loss  with  full 
knowledge  of  forfeiture  binding  on  company  notwithstanding  non-compliance 
with  clause  requiring  waiver  to  be  endorsed  upon  policy;  Colby  v.  Parkersburg 
Ins.  Co.  37  W.  Va.  789,  17  8.  E.  303,  holding  that  adjustment  of  k)es  does  not  &l 
liability  of  company  in  and  of  itself,  without  promise  of  payment;  Rudd  v. 
American  Guarantee  Fund  Mut  F.  Ins.  Co.  120  Mo.  App.  1,  96  8.  W.  237, 
holding  that  adjustment  of  loss  waives  forfeiture  for  known  previous  violation 
of  policy. 
Admiaslblllty  of  erldenoe  of  wnlver  where  plaintiff  pleads  performance. 

Cited  in  Hunter  v.  Durand,  137  Mich.  63,  100  N.  W.  191,  holding  evidence  of 
waiver  admissible  under  declaration  alleging  performance;  German  Ins.  Co.  v. 
Shader,  68  Neb.  1,  60  L.R.A.  918,  93  N.  W.  972,  holding  that  plaintiff  in  plead- 
ing performance  of  conditions  precedent  may  assume  that  conditions  waived  wiH 
not  be  relied  upon. 
Admission  by  demurrer  to  erldenoe. 

Cited  in  Salmons  v.  Norfolk  4  W.  R.  Co.  162  Fed.  722,  holding  that  de- 
murrer to  evidence  joined  in  by  both  parties  admits  truth  of  all  material 
evidence  introduced  on  plaintiff's  behalf,  together  with  all  inferences  which  may 
be  fairly  drawn  therefrom,  but  only  admits  such  evidence  of  defendant  as  is  noi 
contradictory  of  plaintilTs  evidence. 
Waiver  of  conditions  In  policy. 

Cited  in  reference  notes  in  2  A.  8.  R.  666,  on  waiver  by  insurance  com- 
pany of  compliance  with  conditions  as  to  proof  of  loss;  11  A.  8.  R.  68,  on  waiver 
of  condition  as  to  other  insurance;  40  A.  8.  R.  106,  on  waiver  of  insurance  pr^n- 
ium. 

Cited  in  note  in  64  A.  D.  221,  on  condition  requiring  notice  of  other  insurance 
and  company's  consent  thereto  indorsed  on  policy. 

97  AM.  RSP.  60S,  STATB  T.  OHARIiTON,  11  W.  VA.  S39. 
Validity  of  Indictment  laid  In  disjunctive. 

Cited  in  note  in  16  E.  R.  C.  212,  on  validity  of  indictment  laid  in  the  disjunc- 
tive. 

97  AM.  RKP.  606,  STATB  T.  STRAUDER,  11  W.  VA.  745,  Reversed  In 

100  U.  S.  SOS,  95  li.  ed.  664. 
Delay  of  prosecution  as  ground  for  discharge. 

Cited  in  notes  in  56  L.RJL  519,  on  delay  of  prosecution  caused  by  appeal  and 
error  as  ground  for  discharge  of  accused;  56  L.RJL  522,  on  delay  of  prosecution 
as  ground  for  discharge  of  accused  when  indictment  is  set  aside  or  noUsd  and 
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new  indictment  fonnd;  66  L.RJL  643,  on  remedy  by  application  in  trial  eonrt 
under  statute  to  obtain  discharge  for  delay  of  prosecution. 
Service  of  unqualified  juror  as  ground  for  new  trial. 

Cited  in  Beck  v.  Thompson,  31  W.  Va.  459,  13  A.  S.  R.  870,  7  8.  E.  447; 
SUte  V.  Hobbs,  37  W.  Va.  812,  17  S.  E.  380;  State  v.  Harrison,  36  W.  Va.  729, 
18  L.R.A.  224,  16  S.  £.  982,—- holding  that  new  trial  will  not  be  granted  for  matter 
that  is  principal  cause  of  challenge,  which  existed  before  juror  was  sworn  but 
was  unknown  to  prisoner  until  after  verdict,  imless  it  appears  he  has  suffered 
injustice  from  service  of  juror;  Zickefoose  v.  Kuykendall,  13  W.  Va.  23,  holding 
that  party  asking  new  trial  must  show  that  he  has  suffered  injustice  from  ser- 
vice of  juror  to  whom  he  could  have  objected. 

Cited  in  note  in  18  L.RJL  478,  on  language  of  juror  evidencing  preconceived 
opinion  as  ground  for  new  trial. 
Burden  of  proof  wbere  insanity  Is  set  up  as  defense. 

Cited  in  Ford  v.  State,  71  Ala.  386,  holding  that  insanity  when  set  up  as  de- 
fense in  criminal  case  must  be  established  to  satisfaction  of  jury  by  preponder- 
ance of  evidence;  State  v.  Scott,  49  La.  Ann.  263,  36  L.R.A.  721,  21  So.  271, 
holding  burden  on  defendant  to  satisfy  jury,  but  not  beyond  reasonable  doubt, 
that  he  had  not  sufficient  mental  capacity  to  know  right  from  wrong;  State 
V.  Lewis,  20  Nev.  333,  22  Pac.  241,  holding  that  insanity  as  defense  to  crime 
must  be  established  by  preponderance  of  evidence. 

Cited  in  reference  note  in  83  A.  D.  239,  on  duty  of  jury  to  acquit  if  reason- 
able doubt  exists  of  sanity  of  accused. 

Cited  in  notes  in  36  A.  D.  410;   97  A.  D.  177,— en  burden  of  proof  when 
insanity  set  up  as  defense  to  crime;  36  L.R.A.  728,  on  burden  of  proving  in- 
sanity in  criminal  prosecution. 
Ne<:e8sity  for  showing  that  accused  was  Insane  at  time  act  was  committed. 

Cited  in  State  v.  Jones,  20  W.  Va.  764,  holding  that  evidenoe  must  show 
prisoner  insane  at  time  act  was  oonunitted^  to  entitle  him  to  acquittal  on 
ground  of  insanity. 

Cited  in  note  in  39  L.RJ^.  738^  on  proof  of  insanity  in  criminal  eases  to 
satisfaction  of  jury. 

97  AM.  REP.  629,  JOHNSTON  ▼.  COM.  85  PA.  54. 
Necessity  of  actual  breaking  to  constitute  burglary. 

Cited  in  Nicholls  v.  State,  68  Wis.  416,  32  N.  W.  643,  holding  constructive 
breaking  where  one  who  secreted  himself  in  box  which  he  procured  to  be 
placed  by  express  company's  agents  into  express  car  with  intent  to  rob  car; 
Com.  V.  Tadrick,  38  W.  N.  C.  215,  1  Pa.  Super  Ct.  565  (dissenting  opinion),  on 
effect  of  entry  with  felonious  intent  without  breaking  in  day;  Yoiug  v.  Com. 
126  Ky.  474,  128  A.  S.  R.  326,  104  S.  W.  266,  16  A.  A  K  Ann.  Cas.  1022,  hold- 
ing that  laborer  occupying  house  with  owner  is  guilty  of  breaking  in,  where 
he  obtains  key,  while  on  leave  of  absence,  with  intent  to  steal;  Com.  v.  Low- 
rey,  168  Mass.  18,  32  N.  E.  940,  holding  accused  guilty  of  breaking  and  enter* 
ing,  where  the  door  was  unbolted  by  an  accomplice. 

Cited  in  reference  note  in  32  A.  R.  376,  on  opening  and  entering  unfastened 
transom  as  burglary. 

Cited  in  note  in  2  A.  S.  R.  387,  on  constructive  breaking  in  burglary. 
flight  of  trial  judge  to  express  opinion  on  weight  and  value  of  evidence. 

Cited  in  Com.  v.  Kooher,  8  Del.  Co.  Rqp.  671,  8  North  Co.  Rep.  338;  Com. 
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▼.  Warner,   13  Pa.  Super.  Ct.  401;    C<nii.  t.  Martin,  34  Pa.  Super.  Ct.  451; 

Fredericks  v.  Northern  C.  R.  Ca  157  Pa.  103,  22  L.R.A.  306,  27  AtL  689, 

holding  that  trial  judge  may  express  his  opinion  freely  on  weight  and  value  oi 
evidence;  Com  ▼.  Havrilla,  38  Pa.  Super.  Ct.  292,  holding  reversible  error  for 
court  to  give  binding  instructions  to  jury  to  convict  prisoner;  Com.  v.  Len- 
hart,  40  Pa.  Super.  Ct.  572,  holding  charge,  correct  as  whole,  not  erroneous  be- 
cause strong  opinion  on  the  evidence  is  expressed. 

Disapproved  in  State  v.  Thompson,  21  W.  Va.  741,  holding  trial  court  not 
entitled  to  intimate  any  opinion  in  reference  to  facts  which  might  influence 
verdict  or  instruct  as  to  weight  to  be  given  testimony  of  any  witness;  State 
V.  Musgrave,  43  W.  Va.  672,  28  S.  £.  813,  holding  jury  exclusive  judge  where 
question  depends  upon  weight  of  testimony. 
Sentence  upon  oonvlcUon  of  several  offenses. 

Cited  in  SUte  v.  Leekins,  81  Neb.  280,  115  N.  W.  1080;  Ke  Walsh,  37  Neb. 
454,  55  N.  W.  1075, — ^holding  that  only  one  penalty  can  be  inflicted  where  in- 
formation charges  forgery  of  instrument  and  fraudulently  uttering  of  same 
instrument  by  same  person;  Com.  v.  Wilkes- Barre,  10  Luzerne  J<eg.  Rep.  305, 
holding  that  two  or  more  offences  of  same  nature  on  which  same  or  similar 
judgment  may  be  given  may  be  contained  in  different  counts  of  same  indict- 
ment 

97  AM.  REP.  696,  ROLIiAND  ▼.  COM.  85  PA.  66. 
What  conatltiitee  "breaking"  In  burglary. 

Cited  in  note  in  2  A.  S.  R.  384,  on  what  constitutes  "breaking^  in  burg- 
lary. 

97   AM.  REP.   698,  FIRST  BANK  ▼.  GRAHAM,   85  PA.   81,  Afflrmecl 

in  180  V.  S.  688,  85  L.  ed.  750. 
Preeami>tfon  of  negligence  from  loss  of  collection  paper  by  bank. 

Cited  in  First  Nat.  Bank  v.  First  Nat.  Bank,  116  Ala.  520,  22  So.  976,  hom- 
ing loss  of  paper  by  bank  to  which  it  has  been  sent  for  collection  carries  with 
it  presumption  of  negligence  and  want  of  care. 

Cited  in  notes  in  38  A.  S.  R.  780,  783,  on  liability  of  banks  as  bailees  of 
special  deposits;   32  L.R.A  774,  on  care  required  of  bank  in  keeping  special 
deposit;  3  E.  R  C.  624,  on  liability  of  bank  for  loss  of  property  received  for 
gratuitous  safe  keeping. 
What  is  gross  negligence. 

Cited  in  Redington  v.  Pacific  Postal  Teleg.  Cable  Co.  107  Cal.  317,  48  A.  S. 
R.  132,  40  Pac.  432,  holding  gross  negligence  want  of  slight  diligence. 

Cited  in  note  in  11  L.R.A.  689,  on  degrees  of  negligence. 

97   AM.  REP.   680,  ARNOTT  t.  SYMONDS,   85   PA.   88. 

lilabiltty  of  one  Indorsing  note  before  payee. 

Cited  in  Moran  v.  Bates,  16  Lane.  L.  Rev.  148,  holding  that  person  who 
endorses  promissory  note  before  payee's  endorsement  assumes  position  of  sec- 
ond endorser. 

Cited  in  note  in  27  A.  R.  580,  on  indorsement  of  promissory  note  by  stranger. 
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27  AM.  REP.  633,  BJEXIiY  T.  PITTSBURGH,  85  PA.  170,  Affirmed  In 
104  U.  S.   78,  26  li.  ed.  658. 

Bffect  off  prohibition  against  taldng  private  property  without  compen- 
sation on  state's  taxing  power. 

Cited  in  People  v.  Daniels,  6  Utah,  288,  5  L.R.A.  444,  22  Pac.  159,  holding 
constitutional  provision  against  taking  of  private  property  for  public  use 
without  compensation  applicable  to  appropriation  in  form  of  money  under 
right  of  taxation;  Kimball  v.  Grantsville  City,  10  Utah,  368,  45  L.R.A.  628,  57 
Pac.  1,  holding  that  constitutional  provision  against  taking  private  property 
for  public  use  without  compensation  does  not  limit  state's  taxing  power. 
Right  off  legislature  to  delegate  its  taxing  power. 

Cited  in  Hadtner  v.  Williamsport,  15  W.  N.  C.  138,  holding  that  legisla- 
ture  may  grant  or  delegate  to  municipal  corporations  whatever  power  of  tax- 
ation it  possesses. 

Cited  in  reference  note  in  46  A.  S.  R.  593,  on  power  of  legislature  to  im- 
pose taxes. 
Power  off  legislature  to  cure  irregular  tax  levy. 

Cited  in  Hewitts'  Appeal,  88  Pa.  55;  Chester  v.  Black,  132  Pa.  568,  6  L.R.A. 
802,  19  Atl.  276,  25  W.  N.  C.  480, — holding  that  legislature,  can  cure  any  irregu- 
larity or  want  of  authority  in  levying  tax,  where  it  had  antecedent  power  to 
authorize  it,  though  vested  right  of  action  there  by  divested. 
Right  off  legislature  to  dasslffy  persons  and  property  ffor  taxation  pur* 
poses. 

Cited  in  State  ex  rel.  Foot  v.  Bazillc,  97  Minn.  11,  6  L.R.A.(N.S.)  732,  106 
N.  W.  93,  7  A.  &  E.  Ann.  Cas.  1056,  holding  that  persons  and  property  may  be 
classified  for  purpose  of  taxation;  Com.  v.  Delaware  Div.  Canal  Co.  46  Phila. 
Leg.  Int.  191;  Com.  v.  Delaware  Division  Canal  Co.  123  Pa.  594,  2  L.R.A. 
798,  16  Atl.  584;  Delaware  L.  &  W.  R.  Co.  v.  Tax  Assessment,  224  Pa.  240, 
73  Atl.  429;  New  Castle  t.  Cutler,  15  Pa.  Super.  Ct.  612,— holding  legislature 
required  only  to  classify  subjects  of  taxation  according  to  some  reasonable 
rule  which  will  prevent  gross  inequalities;  Knisely  v.  Cotterel,  196  Pa.  014, 
50  L.R.A.  86,  46  Atl.  861,  3  Dauphin  Co.  Rep.  1260,  holding  classification  in  mer- 
cantile license  tax  into  wholesale  and  retail  vendors  Intimate. 
Constitutionality  off  burdensome  tax. 

Cited   in   Pennsylvania   R.    Co.   v.   Pittsburgh,    104   Pa.    522,    14   W.   N.    C. 
268,  41  Phila.  Leg.  Int.  312,  14  Pittsb.  L.  J.  N.  S.  289,  holding  fact  that  legis- 
lature may  authorize  laying  of  burdensome  municipal  tax  does  not  make  it 
unconstitutional. 
Right  off  legislature  to  add  noncontiguous  lands  to  municipality. 

Cited  in  Denver  v.  Coulehan,  20  Colo.  471,  27  L.R.A.  751,  39  Pac.  426,  hold- 
ing that  legislature  cannot  enlarge  territorial  limits  of  municipality  by  add- 
ing thereto  noncontiguous  lands. 

Cited  in  notes  in  27  L.R.A.  746,  on  limitation  on  legislative  power  to  annex 
territory  to  municipality;   27  L.RJ^.  740,  on  power  to  court  to  control  legis- 
lative power  to  annex  territory  to  municipality;  44  L.  ed.  U.  S.  394,  on  annex- 
ation of  rural  lands  to  municipalities. 
Power  off  municipality  to  tax  ffarm  lands  within  Its  limits. 

Cited  in  Santa  Rosa  v.  Coulter,  58  Cal.  537,  holding  act  extending  corporate 
limits  of  city  not  unconstitutional  on  ground  that  land  annexed  is  not  sub- 
Am.  Rep.  Vol.  XVI.— 65. 
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ject  to  ordinary  municipal  taxation;  Toney  v.  Macon,  110  6a.  83,  46  S.  £. 
80,  on  validity  of  annexation  acts  in  reference  to  taxation  of  farming  land;  Ather- 
ton  V.  Essex  Junction,  83  Vt  128,  27  L.R.A.(N.S.)  695,  74  AtL  1118;  Hummela- 
town  V.  Brunnor,  2  Dauphin  Co.  Rep.  376,  17  Pa.  Co.  Ct.  140,  5  Pa.  Dist.  R- 
8, — holding  farm  lands  liable  for  water  and  light  tax;  Allegheny  Terminal  Co. 
V.  Pittsburgh,  39  Pittsb.  L.  J.  N.  S.  234,  holding  annexed  territory  subject  to 
taxation  laws  controlling  larger  city;  Ferguson  v.  Snohomish,  8  Wash.  668, 
24  L.R.A.  795,  36  Pac.  969,  holding  municipal  taxation  of  agricultural  landa 
included  within  city  limits  not  unconstitutional  as  taking  of  private  property 
without  just  compensation. 

Cited  in  reference  note  in  72  A.  8.  R.  776,  on  municipal  taxation. 

Cited  in  notes  in  30  A.  R.  544;  67  A.  S.  R.  475,— on  municipal  taxation  of 
farming  lands  within  city;  34  L.R.A.  197,  on  power  of  courts  as  to  municipal 
taxation  of  rural  lands  within  corporate  limits. 

87  AM.  RBP.  648,  ERIE  ▼.  CAULKINS,  8&  PA.  847. 
Liability  for  acts  of  Independent  contractor. 

Cited  in  Hiunpton  v.  Unterkircher,  97  Iowa,  509,  66  N.  W.  776;  Kansas- 
City,  M.  &  O.  R.  Co.  V.  Loosley,  76  Kan.  103,  90  Pac  990,— holding  that 
limited  or  partial  control  by  employer  of  contractor  will  not  ential  liability 
for  negligence  of  contractors'  servants  if  contractor  is  free  to  exercise  his  own 
will  generally  respecting  means  and  methods  of  accomplishing  the  result;  Me 
Cullough  V.  Hemingway,  16  Phila.  158,  40  Phila.  Leg.  Int.  260,  14  W.  N.  C. 
14,  holding  mere  knowledge  of  proprietor  of  store  who  sold  his  waste  paper  to 
dealer  as  to  manner  of  its  removal  insufficient  to  render  him  liable  for  negli- 
gence of  vendees*  servants  in  removing  same;  School  Dist.  v.  Fuess,  98  Pa.  600^ 
42  A.  R.  627,  11  W.  N.  C.  97,  12  Pittsb.  L.  J.  N.  S.  162,  89  Phila.  Leg.  Int. 
34,  holding  school  district  not  liable  for  negligence  of  independent  contractor 
in  commencing  work  on  building  before  school  is  dismissed  even  though  cer- 
tain school  officials  had  knowledge  that  work  had  begun;  Thomas  v.  Altoona 
&  H.  Valley  Electric  R.  Co.  191  Pa.  361,  43  Atl.  215,  holding  street  railway 
company  not  liable  for  negligence  of  employee  of  a  eonstruetion  contractor  who 
has  entire  control  of  work  except  right  of  company  to  approve  or  disapprove 
when  completed;  Eby  v.  Lebanon  County,  166  Pa.  632,  31  Atl.  332,  holding 
county  not  liable  for  injury  caused  by  negligence  of  contractor  who  has  not 
been  interfered  with  in  conduct  of  work  under  his  methods. 

Cited  in  reference  notes  in  27  A.  R.  699;  29  A.  R.  2U;  36  A.  R.  166; 
6  A.  8.  R.  350;  4  A.  S.  R.  256,— on  municipal  liability  for  acts  and  neglect 
of  contractors;  43  A.  S.  R.  815,  on  employer's  liability  to  third  person  for 
negligence  of  independent  contractor;  76  A.  8.  R.  417,  on  liability  for  negli- 
gence of  independent  contractors  in  performing  work  for  cities. 

Cited  in  notes  in  27  A.  R.  704,  on  liability  for  negligence  of  contractor; 
80  A.  8.  R.  412,  413,  on  municipal  liability  for  negligence  or  misconduct  of 
contractors;  14  L.R.A.  838,  on  liability  of  municipality  for  breach  of  its  duty 
by  independent  contractor  employed  by  it;  65  L.R.A.  506,  on  determining  na- 
ture of  contract  as  dependent  or  independent  with  reference  to  provision  there- 
in that  tfnployer  shall  be  indemnified  for  all  losses  caused  by  n^ligence  of 
person  employed. 

Distinguished  in  Lancaster  Ave.  Improv.  Co.  v.  Rhoads,  116  Pa.  377,  2 
A.  8.  R.  608,  9  Atl.  852,  19  W.  N.  C.  453,  18  Pitteb.  L.  J.  N.  8.  14,  44  Phila. 
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Leg.  Int.  300,  holding  that  private  turnpike  oompanies  cannot  cast  responsi- 
bility of  its  public  duties  and  obligations  upon  independent  contractor. 

—  £ffect  of  having  superintendent  or  engineer. 

Cited  in  Lennehan  v.  Rollins,  137  Mass.  123,  50  A.  R.  287,  holding  trustees  of 
estates  liable  for  injuries  resulting  from  negligence  of  contractor  or  his  ser- 
vants in  taking  down  building,  where  work  is  to  be  carefully  done  under 
direction  and  approval  of  trustees;  Crenshaw  v.  Ullman,  113  Mo.  633,  20 
S.  W.  1077,  holding  mere  fact  that  lot  owners  employed  superintendent  of 
work  does  not  render  him  liable  for  negligence  of  building  contractor's  ser- 
vants where  he  reserves  no  control  over  them;  Ginther  v.  Yorkville,  3  Pa. 
Super.  Ct.  403,  holding  liability  for  negligence  not  shifted  from  contractor  to 
municipality  because  work  is  done  under  direction  of  city  inspector  and  pay- 
ment conditioned  on  approval  of  work;  Bibb  v.  Norfolk  &  W.  R.  Co.  87  Va. 
711,  14  S.  E.  163,  holding  that  requirement  that  engineer  of  road  shall  have 
right  to  criticise  method  and  workmanship  in  construction  of  bridge  does  not 
render  company  liable  for  negligence  of  contractor's  servants,  where  engineer 
had  no  power  to  direct  work. 

Cited  in  note  in  66  L.R.A.  482,  483,  on  effect  of  reservation  of  limited  power 
of  control  on  question  of  independence  of  contract. 

—  Liability  of  municipality  for  obstruction  of  street. 

Cited  in  Birmingham  v.  McCary,  84  Ala.  469,  4  So.  630,  holding  municipal 
corporation  which  is  under  legal  duty  to  keep  streets  in  safe  condition  liable 
for  injuries  from  obstruction  caused  in  performance  of  work  by  independent 
contractor;  Rech  v.  South  Bethlehem,  10  North.  Co.  Rep.  230,  holding  borough 
absolved  from  liability  for  negligence  of  contractor  with  municipality  itself 
respecting  its  highways  where  subject  matter  is  lawful  and  no  control  over 
operations  is  reserved;  Hookey  v.  Oakdale,  44  W.  N.  C.  372,  5  Pa.  Super.  Ct. 
404,  holding  municipal  corporation  not  responsible  for  injury  sustained  by 
neglect  of  independent  contractor  in  charge  of  repair  of  street;  Susquehanna 
Depot  V.  Simmons,  112  Pa.  384,  66  A.  R.  317,  5  Atl.  434,  17  W.  N.  C.  362,  17 
Pittsb.  L.  J.  N.  S.  65,  holding  municipal  corporation  not  liable  for  misuse 
or  abuse  of  license  to  lay  water  pipe  in  street  whether  same  be  by  independent 
contractor  for  work  from  licensee  or  by  licensee  himself;  Southwell  v.  Detroit, 
74  Mich.  438,  42  N.  W.  118  (dissenting  opinion),  on  liability  of  municipality 
for  negligence  of  paving  contractor   in   leaving  unsafe  street  open   to  public. 

Cited  in  reference  notes  in  30  A.  S.  R.  312,  on  municipal  liability  for  leaving 
excavation  unguarded;  48  A.  S^  R.  858,  on  liability  of  municipal  corporation 
for  injuries  sustained  by  one  falling  in  excavation  on  street. 

Cited  in  notes  in  65  L.R.A.  651,  652,  on  nonliability  of  employer  for  negli- 
gence of  independent  contractor  in  work  performed  on  streets  and  highwa3r8; 
66  L.R.A.  127,  on  duty  of  municipality  to  keep  highway  in  safe  condition  dur- 
insr  work  by  independent  contractor;  20  L.R.A.(N.S.)  549,  561,  on  liability  of 
municipality  for  defects  or  obstructions  in  streets. 
"Who  are  independent  contractors. 

Cited  in  Kehoe  v.  Marshall  Field  &  Co.  141  HI.  App.  140,  holding  real  teat 
of  determining  existence  of  relation  of  employer  and  employe  to  whose  orders- 
was  employe  subject  and  where  did  power  to  discharge  repose;  Carrico  v.  West 
Virginia  C.  &  P.  R.  Co.  39  W.  Va.  86,  24  L.R.A.  60,  19  S.  E.  671,  to  point  that 
test  of  question  as  to  who  is  independent  contractor  is,  had  defendant  right 
to   control,    in   given   particular,   conduct   of   person    doing   wrong;    Miller   ▼. 


Digitized  by 


Google 


87  AM.  REP.]  NOTES  OX  AMERICAN  REPORTS.  1028 

Merritt,  21  Pa.  127,  60  Atl.  508,  holding  building  contractor  who  fumishen 
materials  to  do  work  acoording  to  his  own  method  without  control  of  owner 
except  as  to  result  an  independent  contractor. 

—>  Effect  of  reqalremenl  thai  work  slimli  hmTe  approval  of  superintendent 
or  engineer. 

Cited  in  Qood  y.  Johnson,  38  Colo.  440,  8  L.R.A.(N.S.)  896,  88  Pac.  439, 
holding  relation  of  master  and  servant  not  created  by  railroad  construction 
contract  reserving  right  of  supervision  discharge,  and  right  to  terminate  con- 
tract to  pay  wages  direct;  lalbott  ▼.  English,  156  Ind.  299,  59  N.  £.  857, 
holding  fact  that  improvements  are  made  subject  to  approval  of  landlord's 
architect  does  not  divest  contractor  of  his  independent  character;  Hughbanka 
▼.  Boston  Invest.  Co.  92  Iowa,  267,  60  N.  W.  640,  holding  right  of  superintend- 
ent of  employer  to  require  that  material  and  labor  be  what  contract  demand 
does  not  prevent  contractor  from  being  independent;  Harding  v.  Boston,  163 
Mass.  14,  39  N.  E.  411,  holding  that  requirement  that  work  shall  have  ap- 
proval of  superintendent  of  sewers  and  that  none  but  citizens  of  city  shall 
be  employed  does  not  constitute  contractor  or  his  servants  servants  of  city; 
Powell  V.  Virginia  Constr.  Co.  88  Tenn.  692,  17  A.  S.  R.  925,  13  S.  W.  691, 
holding  that  requirement  that  work  shall  have  approval  of  engineer  of  em- 
ployer does  not  constitute  contractors  or  their  servants  servants  of  employer; 
Engler  v.  Seattle,  40  Wash.  72,  82  Pac  136,  holding  sidewalk  contractor  hav- 
ing full  control  of  manner  of  doing  work,  and  selection  of  men  and  materials  in- 
dependent although  improvement  is  superintended  by  city  engineer. 
—  Effect  of  power  to  discharge. 

Cited  in  Pioneer  Fireproof  Constr.  Co.  v.  Hansen,  176  111.  100,  52  N.  E.  17, 
holding  power  to  discharge  essential  to  relation  of  master  and  servant. 

17  AM.  RBP.  e&O,  MUIiliEN  ▼.  KRIE  COUNTY,  8&  PA.  888. 
Nature  of  use  of  property  of  charitable  or  religions  Institutions  as  af- 
fecting exemption. 

Cited  in  Montana  Catholic  Missions  v.  Lewis  County,  13  Mont.  559,  22  L. 
R.A.  684,  35  Pac  2,  holding  intention  of  public  charitable  institution  to  use 
oertain  land  for  purpose  of  erecting  buildings  for  charitable  purposes  insuffi- 
cient to  exempt  them  from  taxation;  Wood  v.  Moore,  1  Chester  Co.  Rep.  265, 
holding  that  occasional  religious  services  held  in  parsonage  of  church  situated 
on  same  lot  as  church  do  not  exempt  it  as  regular  place  of  stated  worship; 
"Re  Second  Reformed  Church,  4  Dauphin  Co.  Rep.  208,  25  Pa.  Co.  Ct.  572,  32 
Pittsb.  L.  J.  N.  8.  184;  Re  Central  Methodist  Episcopal  Church,  11  Kulp, 
131, — ^holding  parsonage  or  rectory  which  has  wall  of  church  as  its  division 
wall  subject  to  taxation;  O'Hara  v.  Miller,  10  Luzerne  Leg.  Rep.  27,  holding 
buildings  and  groimds  of  Catholic  school  which  admits  all  chidren  free  of 
tuition  when  unable  to  pay  exempt  from  taxation;  O'Hara  v.  Greenwalt,  8  Lu- 
zerne Leg.  Reg.  159,  holding  convents  places  of  religious  worship  and  exempt 
from  taxation  as  such;  Grubb  v.  Weaver,  19  Pa.  Co.  Ct.  609,  holding  school 
founded  as  public  charity  not  exempt  frcnn  taxation  after  it  ceases  to  be 
such;  Harrisburg  v.  Ohio  Sholem  Congregation,  32  Pa.  Co.  Ct.  589,  holding 
church  property  not  in  actual  use  and  occupation  not  exempt  from  taxation; 
Pittsbnrg  V.  Third  Pn»sby.  Church,  20  Pa.  (Super.  Ct.  362,  holding  intention  of 
ehurch  to  use  certain  land  for  church  purposes  insufficient  to  exempt  it  from 
taxation;  Lancaster  County  ▼.  Warfel,  19  Lane  L.  Rev.  78,  holding  real  estate, 
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^vised  to  trustees  of  asylum  for  indigent  widows  and  unmarried  wombn* 
and  held  for  sale  unused,  subject  to  taxation;  Moore  v.  Taylor,  147  Pa.  481, 
23  Atl.  768,  29  W.  N.  C.  495,  holding  that  church  which  ceases  to  be  used  as 
place  of  worship  ceases,  ipso  facto,  to  be  exempt  from  taxation;  Willard  v. 
Pike,  59  Vt.  202,  9  Atl.  907,  holding  building  of  academy  used  in  part  as 
club  house  and  boarding  house  for  students  and  remainder  rented  exempt  from 
taxation  as  property  used  for  public,  pious  or  charitable  uses. 

Cited  in  reference  note  in  51  A.  R.  14,  on  exemption  of  property  held  for- 
church  from  taxation. 

Cited  in  notes  in  38  A.  R.  303,  on  what  are  purely  public  charities; 
35  L.R.A.  36,  on  liability  to  local  assessments  for  benefits,  of  property  of  relig-^ 
ious  societies  exempt  from  general  taxation. 

27  AM.  REP.   653,   HOAO  t.  LAKE  SHORE  A  M.  8.  R.  CO.   85   PA. 
293. 

What  is  proximate  cause. 

Cited  in  Kreigh  v.  Westinghouse  C.  K.  k  Co.  11  L.R.A.(N.S.)  684,  81  C. 
C.  A.  338,  152  Fed.  120;  Teis  v.  Smuggler  Min.  Co.  15  L.R.A.(N.S.)  893,  88 
C.  C.  A.  478,  158  Fed.  260,  St.  Louis  &  S.  F.  R.  Co.  v.  Bennett,  16  C.  C.  A. 
300,  32  U.  S.  App.  621,  69  Fed.  525;  Finalyson  v.  Utica  Min.  &  Mill.  Co.  14 
C.  C.  A.  492,  32  U.  S.  App.  143,  67  Fed.  507,— -holding  injury  that  could  not 
have  been  foreseen  and  reasonably  anticipated  as  natural  and  probable  result 
of  act  of  negligence  not  actionable;  St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Conway, 
86  C.  C.  A.  1,  156  Fed.  234,  holding  injury  which  was  not  forseen  and  could  not 
be  reasonably  anticipated  as  probable  result  of  act  of  imputed  negligence;  not 
actionable;  Hunter  v.  Kansas  City  &  M.  R.  ft  Bridge  Co.  29  C.  C.  A.  206, 
54  U.  S.  App.  653,  85  Fed.  379,  holding  sending  of  man  away  and  substitution 
of  weaker  person  not  proximate  cause  of  injury  to  man  at  bottom  of  wide 
post  hole  occasioned  by  fall  of  post  caused  by  slipping  of  holder  on  slippery 
ground;  Boss  v.  Northern  P.  R.  Co.  2  N.  D.  128,  33  A.  S.  R.  766,  49  N.  W. 
655,  holding  that  intervening  cause  in  order  to  shield  defendant  must  be  one 
that  severs  connection  of  cause  and  effect  between  negligent  act  and  injury; 
Braun  v.  Craven,  175  111.  401,  42  L.KA.  199,  51  N.  E.  657  (afHrming  73  111; 
App.  189),  holding  that  law  only  regards  direct  and  proximate  results  of 
negligent  acts  of  party  as  creating  liability  against  him;  Cleghom  v.  Thompr 
son,  62  Kan.  727,  54  L.R.A.  402,  64  Pac.  605,  holding  injury  not  probable  re^ 
suit  of  initial  negligent  act  not  actionable;  Baltimore  City  Pass.  R.  Co.  v. 
Tanner,  90  Md.  315,  45  Atl.  188,  to  point  that  injury  must  have  been  natural 
and  probable  consequence  of  negligent  act  and  that  it  ought  to  have  been  for- 
seen in  light  of  attending  circumstances  in  order  to  constitute  negligence  proxi- 
mate cause;  Christy  y.  Hughes,  24  Mo.  App.  275,  holding  negligent  loading  of 
floor  of  hall  not  proximate  cause  of  death  of  trespassing  animals  by  its  fall- 
ing on  them  while  under  buliding;  Mella  v.  Northern  S.  S.  Co.  162,  Fed.  409; 
Waller  v.  Missouri,  K.  &  T.  R.  Co.  59  Mo.  App.  410;  Doss  v.  Missouri,  K. 
&  T.  R.  Co.  135  Mo.  App.  643,  116  S.  W.  458;  Welliver  v.  Irondale  Electric 
Light,  Heat  k  P.  Co.  38  Pa.  Super.  Ct.  26;  Chester  Nat.  Bank  v.  Southern 
Pipe  Line  Co.  40  Pa.  Super.  Ct.  87;  Shaughnessy  v.  Pittsburg,  20  Pa.  Super. 
Ct.  609, — holding  that  test  of  proximate  cause  is  whether  injury  is  such 
natural  and  probable  consequence  of  negligence  that  it  ought  to  have  been 
foreseen;   Robb  v.  Pennsylvania  Co.  40  W.  N.  C.  129,  3  Pa.  Super.   Ct.  25^ 
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holding  mere  possession  by  depositor  of  rubber  signature  stamp  not  proxi- 
mate cause  of  mispayment  by  bank  to  one  unlawfully  possessed  of  it;  Wadesz 
V.  Peoples  Bros.  80  Pa.  Co.  Ct.  18,  13  Pa.  Dist  R  333;  Huston  v.  Frewnans- 
burg,  9  North.  Co.  Rep.  358, — holding  one  not  answerable  for  consequences 
arising  from  conjunction  of  his  own  faults  with  circumstances  of  an  extra- 
ordinary nature;  Hoehle  y.  Allegheny  Heating  Co.  28  Pittsb.  L.  J.  N.  S. 
65,  40  W.  N.  C.  663,  6  Pa.  Super.  Ct.  21,  holding  cutting  off  of  heat  from  bouse 
by  heating  company  without  warning  proximate  cause  of  death  from  pneu- 
monia of  convalescent  inmate;  Osten  v.  Morris,  17  Phila.  219,  42  Phila.  Leg. 
Int.  171,  holding  negligence  in  maker  of  machine  not  proximate  cause  of  injury 
to  person  receivwi  while  machine  is  being  operated  by  purchaser. 

Cited  in  reference  notes  in  20  A.  8.  R  852,  oo  proximate  cause  of  injury 
through  negligence ;  36  A.  S.  R  809,  on  proximate  cause  as  one  of  which  the  injury 
is  a  natural  and  probable  consequence. 

Cited  in  notes  in  41   A.  R  56,  as  to  when  injury  is  too  remote  to  recover 
therefor;   42  A.  R  391,  on  proximate  and  remote  cause;   36  A.  S.  R  811,  on 
time  or  distance  as  decisive  test  of  proximity  of  cause;   11  L.RA.(N.S.)    685, 
on  anticipation  as  element  of  proximate  cause. 
—  Loss  by  fire. 

Cited  in  Goodlander  Mill  Co.  v.  SUndard  Oil  Co.  27  L.RA.  583,  11  C.  C. 
A.  253,  24  U.  S.  App.  7,  63  Fed.  400,  holding  absence  of  value  regulating 
outflow  of  oil  from  car  not  proximate  cause  of  injury  caused  by  ignition 
of  petroleum  by  its  subjection  to  contact  with  heat;  Brennan  Constr.  Co. 
V.  Cumberland,  29  App.  D.  C.  554,  15  L.R.A.(N.S.)  535,  holding  escape  of 
oil  from  tank  near  river  proximate  cause  of  injury  to  boats  lower  down 
stream;  Lake  Erie  &  W.  R  Co.  v.  Reiser,  25  Ind.  App.  417,  68  N.  E.  505, 
holding  duty  of  company  to  anticipate  results  of  ordinary  winds,  on  smoulder- 
ing fire;  Reiper  v.  Nichols,  31  Hun,  491,  holding  negligence  in  starting  fire 
not  proximate  cause  of  burning  of  building  set  on  fire  from  sparks  from 
intermediate  building;  Neal  v.  Atlantic  Ref.  Co.  16  Pa.  Co.  Ct.  241,  4  Pa. 
Dist.  R.  49,  holding  setting  on  fire  of  oil  on  river  proximate  cause  of  de- 
struction of  tug  boat  and  not  escape  of  oil  from  refinery;  Haverly  v.  State 
Line  R  Co.  21  Pittob.  L.  J.  N.  8.  30,  47  Phila.  Leg.  Int.  336,  holding  fire 
set  by  locomotive  proximate  cause  of  destruction  of  lumber  a1thou>;h  it 
smouldered  for  some  time  in  stump  after  it  was  supposed  to  be  extinguished; 
Lake  Erie  &  W.  R  Co.  v.  Lowder,  7  Ind.  App.  537,  34  N.  E.  747,  holding 
wreck  of  train,  ignition,  explosion,  and  burning  of  oil  and  consequent  de- 
struction of  adjoining  owner's  property  proximate  result  of  running  oil  train 
over   defective  track. 

Cited  in  reference  notes  in  50  A.  R.  81,  on  liability  of  owner  of  premises 
for  negligently  starting  fire  thereon  which  is  communicated  to  other  prop- 
erty; 6  A.  8.  R.  737,  on  liability  for  communication  of  fire  to  adjoining 
premises. 

Cited  in  notes  36  A.  R.  650,  on  act  of  railroad  company  as  proximate 
cause  of  fire;  52  A.  R.  158,  on  application  of  proximate  and  remote  causes 
to  cases  of  communication  of  fire;  36  A.  S.  R  825,  on  remote  and  proximate 
cause  of  injury  by  spread  of  fire;  21  L.RA.  260,  on  liability  for  setting  fires 
which  spread  to  property  of  others. 

Disapproved  in  Kuhn  v.  Jewett,  32  N.  J.  Eq.  647,  holding  that  running  steam 
may  form  natural  link  in  chain  of  causation  of  damage  by  fire  where  burning 
matter  is  oil. 
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«•  Of  Injury  on  highway. 

Cited  in  Ouvereon  v.  Grafton,  5  N.  Dak.  281,  65  N.  W.  676,  holding  city 
liable  for  injuries  caused  by  horse  becoming  frightened  at  obstruction  in  street 
where  injury  natural  result  of  wrongful  omission  of  city;  Russell  v.  West- 
moreland County,  26  Pa.  Super.  Ct.  425,  holding  absence  of  guard  rail  and 
not  fright  of  horse  proximate  cause  of  injury  from  backing  of  carriage  off 
bridge;  Morford  v.  Sharpville,  28  Pa.  Super.  Ct.  644,  holding  driving  of  horse 
to  edge  of  embankment  to  hitch  it  to  telephone  pole  and  not  absence  of  guaril 
rail  proximate  cause  of  injuries  resulting  from  earth  giving  way  under 
horse;  Yoders  v.  Amwell  Twp.  37  W.  N.  C.  611,  26  Pitteb.  J.  N.  S.  298,  hold- 
ing absence  of  guard  rails  on  bridge  and  not  fright  of  horse  proximate  cause 
of  injury  to  occupant  of  wagon  backed  off  of  same;  Habecker  v.  Lancaster 
Twp.  44  W.  N.  C.  51,  9  Pa.  Super.  Ct.  653,  16  Lane.  L.  Rev.  177,  holding 
proximate  cause  of  traveler's  injury  breaking  of  backing  strap  of  wagon 
and  not  lack  of  sufficient  guard  at  side  of  road  in  front  of  quarry  hole;  Lan- 
caster  v.  Kissinger,  1  Pennyp.  260,  11  W.  N.  C.  151,  holding  imperfect  grade 
of  gutter  not  proximate  cause  of  death  of  driver  thrown  from  his  seat  by 
passing  over  same  where  team  did  not  start  to  runaway  until  driven  up 
against  fence,  the  breaking  of  which  caused  them  to  start  and  run  over 
driver;  Pittsburgh  Southern  R.  Co.  v.  Taylor,  104  Pa.  306,  49  A.  R.  580,  16 
W.  N.  C.  37,  41  Phila.  Leg.  Int.  84,  14  Pittsb.  L.  J.  N.  S.  305,  holding  failure 
of  traveler  on  public  road  to  avoid  known  danger  proximate  cause  of  injury 
sustained  by  horse  taking  fright  at  obstruction;  West  Mahanoy  Twp.  v.  Wat- 
son, 112  Pa.  574,  66  A.  R.  336,  33  Atl.  866,  17  W.  N.  C.  464,  43  Phila.  Leg. 
Int.  374,  17  Pittsb.  L.  J.  N.  S.  86,  West  Mahaney  Twp.  v.  Watson,  116  Pa. 
344,  2  A.  S.  R.  604,  9  Atl.  430,  19  W.  N.  C.  441,  44  Phila.  Leg.  Int.  356,  17 
Pittsb.  L  J.  N.  S.  417, — holding  negligence  of  township  remote  cause  of 
death  of  team  by  locomotive  about  mile  from  highway  and  6-va  miles  from 
where  they  took  fright  by  sleigh  overturning  on  ash  heap  in  highway;  Morrilow 
V.  Upper  Chichester  Twp.  149  Pa.  40,  24  Atl.  85,  30  W.  N.  C.  102,  holding 
that  township  owes  no  duty  to  prevent  unanticipated  danger  from  cause 
existing  beyond  limits  of  roadway;  Willis  v.  Providence  Teleg.  Pub.  Co.  20 
R.  I.  286,  38  Atl.  947,  holding  negligence  causing  fright  of  and  consequent 
running  away  of  horse  proximate  cause  of  injury  although  intervening  cause 
contributes  to  injury. 
—  Of  Injury  on  sidewalk. 

Cited  in  Walsh  v.  Kilkes-Barre,  12  Luzerne  Leg.  Reg.  Rep.  403,  holding  that 
defect  in  sidewalk  must  be  proximate  and  direct  cause  of  injury  for  which 
compensation  is  sought;  Hunter  v.  Wanamaker,  1  Sadler  (Pa.)  382,  17  W. 
K  C.  232,  2  Atl.  507,  17  Phila.  337,  42  Phila.  Leg.  Int.  166,  holdinof  cellar 
door  standing  open  about  one  foot  not  proximate  cause  of  injury  to  one  who 
slipped  and  fell  on  pavment  striking  her  head  against  such  door. 
«>  Of  railroad  accident,  generally. 

Cited  in  Evansville  &  T.  H.  R.  Co.  v.  Welch,  26  Ind.  App.  308,  81  A.  S.  R. 
102,  58  N.  E.  88,  holding  railroad  company's  negligent  running  of  train  and 
hurling  body  of  person  on  track  against  plaintiff  not  proximate  cause  of 
injury  to  latter;  Wood  v.  Pennsylvania  R.  Co.  177  Pa.  306,  55  A.  S.  R.  728, 
35  L.R.A.  199,  36  Atl.  699,  16  Pa.  Co.  Ct.  290,  4  Pa.  Dist.  R.  119,  36  W.  N.  C. 
410,  holding  failure  to  give  warning  of  approaching  of  fast  train  not  proxi- 
mate cause  of  injury  to  one  struck  by  body  of  another  person  hit  by  train. 
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—  Of  injury  to  person  on  railroad  track. 

Cited  in  Missouri  P.  R.  Co.  t.  Moseley,  6  C.  C.  A.  641,  12  U.  S.  App.  601, 
57  Fed.  921,  holding  act  of  plaintiff  in  stepping  upon  adjoining  track  and  con- 
tinuing to  walk  thereon  without  looking  behind  him  proximate  cause  of  in- 
jury and  not  failure  to  ring  engine  bell;  Holnerson  y.  St.  Louis  ft  Suburban  R. 
Co.  157  Mo.  218,  50  LJLA.  850,  57  S.  W.  770,  holding  failure  of  railroad 
employees  to  avert  injury  after  seeing  person  on  track  proximate  cause  of 
injury  and  not  latter's  presence  on  trade;  Graney  y.  St.  Louis,  I.  M.  ft  S. 
R.  Co.  157  Mo.  666,  50  L.RJI.  153,  57  S.  W.  276,  holding  that  person  on  track 
had  no  right  to  presume  that  train  wss  running  at  less  speed  than  ordinary 
rate  when  by  looking  he  could  see  that  it  was  moving  faster. 

—  Of  injury  to  passengers  or  trespassers  on  train. 

Cited  in  Chicago,  St  P.  M.  ft  O.  R.  Co.  y.  Elliott,  20  L.R.A.  582,  5  C.  C. 
A.  347,  12  U.  S.  App.  381,  55  Fed.  949,.  holding  statement  of  conductor  that 
caboose  would  not  be  changed  and  that  he  would  not  have  time  to  look  at 
stock  not  proximate  cause  of  injury  to  drover  while  walking  on  top  of  cars 
when  caboose  changed;  Butts  v.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  49  C.  C.  A. 
69,  110  Fed.  329,  holding  passenger's  act  in  stepping  back  from  position  of 
safety  proximate  cause  of  injury  and  not  want  of  time  to  get  forward  in  car 
nor  signal  of  brakeman;  Central  R.  Co.  v.  Price,  106  Ga.  176,  43  L.R^ 
402,  71  A.  S.  R.  246,  82  S.  E.  77,  holding  railroad  company  not  liable  for  in- 
juries to  passenger,  caused  by  negligence  of  proprietor  of,  hotel  at  which  she 
was  stopping  at  expense  of  conductor,  who  carried  her  by  her  destination; 
Dunn  y.  Cass  Ave.  ft  F.  G.  R.  Co.  21  Mo.  App.  188,  holding  failure  of  con- 
ductor to  stop  car  for  boy  to  alight  not  proximate  cause  of  his  death  where  he 
safely  alighted  and  wss  struck  by  another  car  going  in  opposite  direction  on 
another  track;  Drake  v.  Kiely,  98  Pa.  492,  36  Phila.  Leg.  Int.  337,  holding 
conductor  and  brakeman  jointly  liable  for  sickness  of  boy  caused  by  his 
running  home  on  foot  after  being  put  on  train  by  brakeman  against  his  will 
and  carried  for  five  miles;  Cauley  v.  Pitteburgh,  C.  ft  St.  R.  Co.  98  Pa.  498,  12 
Pittsb.  L.  J.  N.  S.  270,  89  Phila.  Leg.  Int.  348,  holding  order  of  conductor  to 
trespassing  boys  to  jump  off  flat  car  while  in  motion  not  proximate  cause 
of  injury  to  one  who  fell  while  jiunping  off  and  was  run  over;  Louisville,  N.  A. 
ft  C.  R.  Co.  y.  Lucas,  119  Ind.  583,  6  L.R.A.  193,  21  N.  E.  968,  holding  rail- 
road company  liable  for  injuries  to  passenger  occasioned  by  unlighted  de- 
fective platform  of  another  company  where  it  discharges  him  at  latter's 
crossing;  Hughes  v.  Pullman's  Palace  Car  Co.  74  Fed.  499,  holding  failure 
of  sleeping  car  company  to  properly  warm  its  cars  proximate  cause  of  per- 
manent injury  to  passenger's  eyes. 

—  Of  Injury  to  passenger  on  street  car. 

Cited  in  Lott  v.  New  Orleans  City  ft  L.  R.  Co.  37  La.  Ann.  337,  55  A.  R. 
500,  holding  order  of  driver  of  feed  car  to  boys  riding  on  platform  to  get  off 
not  proximate  cause  of  injury  to  one  pushed  off  by  companion  and  crushed 
by  car;  Thirteenth  ft  F.  Street  Pass.  R.  Co.  v.  Boudrou,  92  Pa.  475,  37  A.  R 
707,  8  W.  N.  C.  241,  holding  blow  from  pole  of  car  following  crowded  one 
on  rear  platform  of  which  plaintiff  was  riding,  proximate  cause  of  injury 
and  not  his  position;  South  Side  Pass.  R.  Co.  y.  Trich,  117  Pa.  390,  2  A.  8.  R. 
672,  11  Atl.  627,  20  W.  N.  C.  824,  45  Phila.  Leg.  Int.  16,  18  Pitteb.  L.  J. 
K.  EL  175,  holding  jolt  communicated  to  car  by  driver  whipping  up  horses 
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to  avoid  collision  with  runaway  horse  not  proximate  cause  of  injury  to  passenger 
thrown  from  car  thereby  and  struck  by  runaway. 

—  Of  loss  of,  or  injury  to  soods  daring  transportation. 

Cited  in  Empire  State  Cattle  Co.  v.  Atchison,  T.  A  S.  F.  R.  Co.  136  Fed. 
136,  holding  flood  proximate  cause  of  loss  of  cattle  when  unprecedented  and 
unexpected  and  not  failure  of  carrier  to  anticipate  same;  Green- Wheeler 
Shoe  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  130  Iowa,  123,  6  L.R.A.(N.S.)  882, 
106  N.  W.  49S,  8  A.  &  E.  Ann.  Cas.  46,  holding  negligent  delay  in  shipment 
of  goods  proximate  cause  of  loss  or  destruction  by  unavoidable  casualty 
when  goods  would  have  been  saved  if  promptly  shipped. 

—  Of  injuries  from  electricity. 

Cited  in  Wabash,  St.  L.  &  P.  R.  Co.  v.  Locke,  112  Ind.  494,  2  A.  S.  R.  193, 
14  N.  E.  391,  holding  displacement  of  wire  by  contract  with  brakeman  xe- 
suiting  in  injury  to  third  person  twenty-five  feet  away,  accident  which  com- 
pany was  not  bound  to  anticipate;  Purcell  v.  Lauer,  14  App.  Div.  33,  43 
N.  Y.  Supp.  988,  holding  stretching  of  wire  across  sidewalk  proximate  cause 
of  death  sixteen  months  after  injury. 

—  Of  injuries  to  employee,  generally. 

Cited  in  Banks  v.  Wabash  Western  R.  Co.  40  Mo.  App.  468,  holding  de- 
fective handle  of  hand  car  negligently  furnished  employee  proximate  cause 
of  injury  from  being  run  over  by  car  following;  Lutz  v.  Atlantic  k  P.  R.  Co. 
6  N.  M.  496,  16  L.R.A.  819,  30  Pac.  912,  holding  proximate  cause  of  death  of 
conductor  from  rear  end  collision  negligence  of  fellow  servants  on  second 
train  and  not  defective  caboose  which  prevented  his  seeing  its  approach; 
Douglass  V.  New  York  C.  &  H.  R.  R.  Co.  209  Pa.  128,  68  Atl.  160,  holding  de- 
fective oil  pipe  on  engine  not  proximate  cause  of  injury  to  engineer  occasioned 
by  fall  on  water  gauge  and  consequent  burning  by  boiling  water  while  return- 
ing  from  trip  to  fill  valve  formerly  fed  by  such  pipe;  Foley  v.  McMahon, 
114  Mo.  App.  442,  90  S.  W.  113,  holding  defective  tug  not  proximate  cause 
of  injury  to  hired  driver  occasioned  by  team  running  away  while  he  was  fix- 
ing same. 

—  Of  mining  accidents. 

Cited  in  Teis  v.  Smuggler  Min.  Co.  16  L.R.A.(N.S.)  893,  86  C.  C.  A.  478,  168 
Fed.  260,  holding  negligence  of  searching  party  in  allowing  miner's  leg  to 
be  crushed  while  removing  him  from  mine  on  elevator  proximate  cause  of 
injury  and  not  negligence  of  company  in  permitting  gas  in  mine. 

—  Of  injuries  from  dangerous  articles. 

Cited  in  Swanson  v.  Crandall,  39  W.  N.  C.  24,  2  Pa.  Super.  Ct.  86,  holding 
keeping  of  loaded  revolver  in  upper  drawer  of  chiffonier  not  proximate  cause 
of  wounding  of  nurse  by  its  accidental  discharge  in  hands  of  five  year  old 
child;  Waters-Pierce  Oil  Co.  v.  Knisel,  79  Ark.  608,  93  S.  W.  342,  holding 
one  who  sells  and  delivers  gasoline  liable  for  injuries  that  are  natural  and 
probable  result  of  want  of  ordinary  care  in  making  delivery. 

Cited  in  note  in  30  L.R.A.(N.S.)  1210,  1211,  on  discharging  oil  into  stream 
or  bay  as  proximate  cause  of  fire. 

—  Sale  of  liquor  as. 

Cited  in  Roach  v.  Kelly,  194  Pa.  24,  76  A.  S.  R.  686,  44  AtL  1090,  holding 
selling  of  liquor  to  intoxicated  person  remote  cause  of  death  occasioned  by 
fall  into  sewer  while  evading  police. 
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Degree  of  car«  due  stransers  from  railroad  companies. 

Cited  in  O'Connor  v.  Illinois  C.  R.  Co.  44  La.  Ann.  339,  10  So.  678,  bolding 
railroad  companys  not  under  same  degree  of  obligation  as  to  care  and  dili- 
gence to  guard  against  injuries  to  strangers  as  to  those  with  whom  they  have 
contractual  relations. 
Function  of  court  and  jury  on  subject  of  negligence. 

Cited  in  Lemer  v.  City,  13  Pa.  Dist  R.  165;  Smith  ▼.  Lehigh  Valley  R. 
Co.  21  Pa.  Co.  Ct.  0;  Siegler  ▼.  Mellinger,  10  Lane.  L.  Rev.  240;  Koons  v. 
Western  U.  Teleg.  Co.  102  Pa.  164,  14  Pittsb.  L.  J.  N.  S.  489,~holding  province 
of  court  upon  undisputed  state  of  facts  to  pass  upon  defendant's  negligence; 
Oklahoma  Gas.  k  Electric  Co.  v.  Lukert,  16  Okla.  397,  84  Psc  107G,  holding 
question  of  contributory  negligence  one  for  jury  where  evidence  conflicting; 
8anker  v.  Pennsylvania  R.  Co.  205  Pa.  600,  55  Atl.  833,  holding  province  of 
court  upon  undisputed  state  of  facts  to  pass  upon  question  of  negligence; 
Ziegler  v.  Philadelphia,  10  Phila.  400,  46  Phila.  Leg.  Int.  78;  King  v.  Thomp- 
son, 87  Pa.  365,  30  A.  R.  364, — holding  that  court  may  pass  upon  question  of 
negligence  as  matter  of  law  where  facts  are  ascertained;  Philadelphia.  &  R.  R. 
Co.  V.  Schartel,  12  Pittsb.  L.  J.  N.  S.  41,  holding  that  court  should  take  per- 
sonal injury  case  from  jury  if  no  evidence  of  negligence;  Potter  v.  Katuial 
Qss  Co.  29  Pittsb.  L.  J.  N.  S.  109,  holding  question  of  contributory  negli- 
gence for  jury  when  circumstances  in  dispute;  Nagle  v.  Allegheny  Valley  R. 
Co.  88  Pa.  35,  32  A.  R.  413,  6  W.  N.  C.  510,  36  Phila.  Leg.  Int  245,  holding 
that  court  must  declare  law  where  state  of  facts  admitted;  Philadelphia 
&  R.  R.  Co.  V.  Shertle,  97  Pa.  450,  10  W.  N.  C.  125,  38  Phila.  Leg  Int.  333, 
hold  that  court  should  withdraw  personal  injury  case  from  jury  and  give 
binding  instructions  for  defendant  where  at  most  only  scintilla  of  evidence 
of  negligence;  Barnes  v.  Sowden,  119  Pa.  653,  12  AtL  804,  21  W.  N.  C.  81,  45 
Phila.  Leg.  Int.  247,  18  Pittsb.  L.  J.  N.  S.  488,  holding  judge's  duty  to  give 
binding  instruction  if  on  uncontradicted  evidence  of  plaintiff  she  failed  to 
show  defendant  negligent,  or  showed  herself  guilty  of  contributory  negligence. 

Cited  in  notes  in  36  A.  S.  R.  851,  on  fimctions  of  court  and  jury  in  determ- 
ination  of   proximate   and   remote   cause;    10   L.R.A.    741,   on    instructions    in 
actions  against  cities  for  injuries  in  streets  or  on  sidewalks. 
«As  to  proximate  and  remote  cause. 

Cited  in  Cole  v.  German  Sav.  &  L.  Soc.  63  L.R.A.  416,  50  C.  C.  A.  593,  124 
Fed.  113,  holding  that  court  should  direct  verdict  for  defendant,  where  no  sub- 
stantial evidence  upon  which  jury  can  properly  find  that  defendant's  negli- 
gence was  proximate  cause;  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  536,  41  L.R. 
A«  794,  51  N.  E.  1,  holding  that  case  need  not  be  submitted  to  jury  if  damages 
are  too  remote;  Mack  v.  Lombard  &  S.  Streets  Pass.  R.  Co.  20  Phila.  207,  47 
Phila.  Leg.  Int.  26,  8  Pa.  Co.  Ct.  305;  Riale  v.  Old  Guard  Mut.  F.  &  Storm  Ins. 
Co.  22  Lane  L.  Rev.  97,  10  North.  Co.  Rep.  9,  14  Pa.  Dist.  R.  639;  Scott  v.  Al- 
legheny  Valley  R.  Co.  37  W.  N.  C.  548,  27  Pittsb.  L.  J.  N.  S.  83,— holding 
province  of  court  to  determine  question  of  proximate  cause  where  facts  un- 
disputed; Lehigh  Valley  R.  Co.  v.  McKeen,  90  Pa.  122,  36  A.  R.  644,  7  W.  N. 
C.  309,  36  Phila.  Leg.  Int.  383,  holding  province  of  jury  to  determine  whether 
bpaiks  thrown  from  locomotive  was  proximate  cause  of  burning  of  lumber 
two  hours  after  fire  started;  Thomas  v.  Central  R.  Co.  194  Pa.  511,  45  Atl. 
344,  holding  question  of  proximate  or  remote  cause  one  for  jury;  Gudf elder 
T.  PitUburgh,  C.  C.  &  St.  L.  R.  Co.  207   Pa.   629,  57   Atl.  70    (affirming  34 
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Pittsb.  L.  J.  N.  S.  85),  holding  question  whether  negligent  act  of  railroad 
company's  employees  in  permitting  naphtha  to  ignite  was  proximate  cause 
of  injury  for  jury;  Davis  ▼.  Snyder  Twp.  196  Pa.  273,  46  Atl.  301,  on  func- 
tions of  court  and  jury  on  subject  of  remote  and  proximate  cause;  Griffiths 
V.  Clift,  4  Utah,  462,  11  Pac.  609,  holding  question  for  jury  whether  plaintiff's 
disabled  condition  is  proximate,  direct  natural  and  probable  consequence  of 
negligence  of  defendant;  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  497,  109 
Fed.  436  (dissenting  opinion),  on  province  of  court  to  determine  question  of 
proximate  cause. 

S7  AM.  RBP.  657,  DORSETT  ▼.  ABRAliS,  85  PA.  899. 
Aathorlty  of  cashier  to  "bind  bank  by  certifying  checks. 

Cited  in  Tebay's  Appeal,  9  W.  N.  C.  151,  to  point  that  bank  cashier  has  no 
right  to  bind  bank  by  certifying  check  which  upon  its  face  showed  that  it  was 
not  merely  for  payment  of  money  but  was  held  "as  collateral  for  oil;"  Fidelity 
&  D.  Co.  V.  National  Bank,  48  Tex.  Civ.  App.  301,  100  S.  W.  782,  holding  that 
cashier  of  bank  ex  officio  has  implied  power  to  certify  check  drawn  in  usual 
course  of  banking  business  when  presented  for  payment. 

Cited  in  notes  in  19  L.  ed.  U.  S.  1009,  on  liability  of  bank  on  certified  check; 
128  Am.  St.  R.  694,  on  certified  checks. 
EfTcct  of  ratification  of  agent's  acts  on  principal's  liability. 

Cited  in  Higgins  v.  Armstrong,  9  Colo.  38,  10  Pac.  232,  holding  principal 
bound  by  ratification  or  adoption  of  transaction  by  his  agent,  if  agent  had  au- 
thority to  do  act. 

27  AM.  REP.  660,  SAFE  DEPOSIT  CO.  v.  POLLOCK,  85  PA.  891. 
Degree  of  care  required  of  bailees  for  hire. 

Cited  in  Shropshire  v.  Sidebottom,  30  Mont  406,  76  Pac.  941,  holding  ordi- 
nary care  only  required  of  bailee  for  hire  in  absence  of  special  contract, 
Kunz  V.  Balzereit,  18  Pa.  Dist.  R.  419,  holding  livery  stable  keeper  not  in- 
surer of  horses  boarded  by  him. 

Cited  in  notes  in  29  L.R.A.  96,  on  liability  of  bailee  for  wrongful  appropria- 
tion by  his  servant  of  thing  l>ailed  in  case  of  special  contract*,  136  Am.  St.  R. 
221,  on  duty  of  warehouseman  in  care  of  property. 
—  Safety  deposit  companies. 

Cited  in  Masonic  Temple  Safety  Deposit  Co.  v.  Langfelt,  117  111.  App.  652, 
holding  that  reasonable  care  depends  upon  circumstances  upon  nature  of  com- 
pany's undertaking  upon  confidence  which  it  invites,  and  upon  value  and 
character  of  deposit;  Mayer  v.  Brensinger,  180  111.  110,  72  A.  S.  R.  196,  54 
N.  E.  159  (amrming  74  111.  App.  475),  holding  that  safety  deposit  proprietor 
must  use  ordinary  care  in  keeping  deposit. 

Cited  in  note  in  72  A.  S.  R.  206,  on  liability  of  safety  deposit  companies. 
Burden  of  proof  in  action  against  warehouseman  for  damages  to  goods. 

Cited  in  Holt  Ice  &  Cold  Storage  Co.  v.  Arthur  Jordan  Co.  25  Ind.  App.  314, 
57  N.  E.  575,  holding  that  plaintiff  must  show  that  damage  to  store  goods  oc- 
curred through  negligence  where  defendant  accounts  for  injury  in  manner  con- 
sistent with  ordinary  care. 
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87  AM.  RBP.  662,  BIDWEIili  T.  PITTSBURGH,  8&  PA.  412. 
Doctrine  of  estoppel  in  pals. 

Cited  in  Galbreath  t.  Newton,  80  Mo.  App.  380,  holding  no  estoppel  in  pais  for 
neglecting  to  speak  or  set  when  party  did  not  know  facts  which,  if  known,  would 
have  made  it  his  duty  to  speak  or  act;  Galbraith  y.  Liuisford,  87  Tenn.  89, 
1  L.RJ^.  622,  9  S.  W.  365,  holding  fraud  not  essential  el^nent  of  estoppel  to 
assert  title  to  realty. 

Cited  in  reference  note  in  31  A.  R.  88,  as  to  what  constitutes  estoppel  to 
deny  validity  of  incorporation. 
—  Estoppel  of  abutting  owner  to  contest  Talldity  of  street  assessment. 

Cited  in  Shepard  t.  Barrow,  lf4  U.  S.  663,  48  L.  ed.  1116,  24  Suprfct.  Repc 
737,  holding  property  owners  estsppcd  to  deny  constitutionality  of  law  under 
which  assessment  is  made  by  sig^ng  agreement  as  to  legality  of  assessment 
for  purpose  of  obtaining  market -l^r  bonds;  Wi^t  v.  Davidson,  181  U.  S.  371, 
46  L.  ed.  900,  21  Sup.  Ct.  Rep.  816,  holding  that  constitutional  right  against 
unjust  taxation  may  be  waived  bj  eonsent  of  those  affected ;  Beaver  v.  Davidson, 
9  Pa.  Super.  Ct.  169,  43  W.  N.  C.  426,  holding  property  owner  ^topped  from 
defending  scire  facias  on  ground  that  petition  he  signed  did  not  in  fact  contain 
necessary  two  thirds  that  it  represented  to;  Ebensburg  v.  Little,  28  Pa.  Super. 
Ct.  469,  holding  landowner  who  petitions  council  to  pave  street  upon  which  his 
land  abuts  estopped  to  complain  of  mode  of  assessment;  Philadelphia  ex  rel. 
Horter  v.  Pepper,  17  Phila.  332,  42  Phila.  Leg.  Int.  64,  holding  defendant  in 
municipal  claim  for  paving  estopped  from  alleging  that  locality  is  rural,  by 
signing  paving  agreement;  McKnight  v.  Pittsburgh,  91  Pa.  273,  holding  lot 
owner  who  makes  no  objection  to  grading  of  street  undertaken  at  her  instance 
and  for  benefit  of  her  property  estopped  from  controverting  acts  of  city  and 
its  contractor;  Dewhurst  v.  Allegheny,  96  Pa.  437,  11  Pittsb.  L.  J.  N.  S.  113,  38 
Phila  Leg.  Int.  23,  holding  one  who  promotes  improvement  of  hill  and  petitions 
for  same  estopped  from  denying  constitutionality  of  act;  Beaumont  v.  Wilkes- 
Barre,  142  Pa.  198,  21  Atl.  888,  6  Knlp,  121,  holding  lot  owner  instrumental  in 
inducing  council  to  pass  paving  ordinance  estopped  from  denying  its  authority; 
Harrisburg  v.  Baptist,  166  Pa.  626,  27  AtL  8,  holding  landowner  who  petitions 
council  to  pave  street  upon  which  his  land  abuts  estopped  to  deny  power  of  coun- 
cil; Luburg's  Appeal,  1  Monaghan  (Pa.)  329,  17  Atl.  245,  holding  that  citizen 
may  waive  his  constitutional  rights  and  be  estopped  from  asserting  them;  Re 
Broad  Street,  1^6  Pa.  476,  30  Atl.  1007,  25  Pittsb.  L.  J.  N.  S.  284,  35  W.  N.  C. 
654,  holding  church  which  joins  in  paving  petition  estopped  from  setting  up 
claim  of  exemption  under  constitution  and  statute. 

Cited  in  reference  notes  in  48  A.  R.  438,  on  estoppel  by  signing  petition  for 
municipal  ordinance;  23  A.  S.  R.  762,  on  who  is  estopped  to  object  to  assess- 
ments for  local  improvements;  30  A.  8.  R.  300,  <m  estoppel  of  taxpayer  to  object 
to  assessments  for  improvements. 

Distinguished  in  Re  Queen  Street,  18  Pa.  Super.  Ct.  241,  holding  that  com- 
plaint of  property  owner  to  constable  of  bad  condition  of  street  will  not 
estop  him  from  defending  against  invalid  paving  assessment;  Boyer  v.  Reading, 
30  W.  N.  C.  657,  24  Atl.  1073,  holding  that  petitioners  for  repaving  of  streets 
may  withdraw  their  names  from  petition  before  passage  of  repaving  ordinance. 
Frontage  rule  of  levying  street  assessments. 

Cited  in  Com.  ex  rel.  Whelen  v.  Pittsburgh,  7  W.  N.  C.  409,  on  frontage  rule  of 
levying  street  improvement  assessments;  Craig  v.  Philadelphia,  89  Pa.  266,  7  W. 
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N.  C.  117,  36  Phila.  Leg.  Int.  486,  holding  assessment  of  tax  upon  real  estate 
in  rural  district  per  frontage  rule,  for  improvement  of  highway,  unconstitu- 
tional. 

Cited  in  note  in  28  L.R.A.(NJ3.)  1286,  on  assessments  for  improvements  by 
front-foot  rule. 

27  AM.  REP.  ««7,  HARTRANFT*S  APPEAIj,   85  PA.   488. 
Power  of  ooarto  to  direct  mandamus  against  governor. 

Cited  in  Greenwood  Cemetery  Land  Co.  v.  Routt,  17  Colo.  156,  31  A.  8.  R. 
284,  16  L.R.A.  369,  28  Pac  1125,  holding  executive  action  by  governor  not 
controlled  by  mandamus;  Woods  v.  Sheldon,  9  S.  D.  392,  69  N.  W.  602;  Hovey 
V.  State,  127  Ind.  588,  22  A.  S.  R.  663,  11  L.R.A.  763,  27  N.  E.  175;  SUte  ex 
rel.  Robb  v.  Stone,  120  Mo.  428,  41  A.  8.  R.  705,  23  L.R.A.  194,  25  S.  W.  376,— 
holding  that  mandamus  will  not  lie  to  compel  governor  to  perform  any  duty 
pertaining  to  his  office;  Traynor  v.  Beckham,  116  Ky.  13,  74  S.  W.  1105,  3 
A.  A  E.  Ann.  Cas.  388  (dissenting  opinion),  holding  that  mandamus  will  lie 
to  compel  fi|Ovemor  to  issue  commission  enjoined  by  law;  State  ex  reL  Hope  v. 
Board  of  Liquidation,  42  La.  Ann.  647,  7  So.  706,  holding  state  officers  vested 
with  discretionary  functions  in  performance  of  civil  duties  or  political  powers 
not  answerable  to  judicial  process;  State  ex  rel.  Latture  v.  Board  of  Inspectors, 
114  Tenn.  516,  86  S.  W.  319,  holding  that  mandamus  will  not  lie  to  compel 
governor  to  perform  any  act  which  devolves  upon  him  as  such  officer;  Lynn  v. 
Polk,  8  Lea,  121  (dissenting  opinion),  on  power  of  courts  to  direct  mandamus 
against  governor. 

Cited  in  reference  note  in  35  A.  R.  713,  on  mandamus  against  governor  to 
compel  performance  of  duties. 

Cited  in  notes  in  72  A.  D.  682,  on  judicial  interference  with  executive  de- 
partment; 31  A.  S.  R.  295,  296,  298,  303,  on  mandamus  to  control  discretion; 
6  L.R.A.(N.S.)   771,  on  mandamus  to  governor. 

Distinguished  in  State  ex  rel.  Rawlinson  v.  Ansel,  76  S.  C.  395,  57  S.  E.  185, 
1 1  A.  &  E.  Ann.  Cas.  613,  holding  that  court  has  jurisdiction  to  send  writ  of  cer- 
tiorari to  governor  in  case  he  is  created  judicial  tribunal  by  General  As- 
sembly. 

Disapproved  in  Martin  v.  Ingham,  38  Kan.  641,  17  Pac.  162,  holding  that 
purely  ministerial  duties  of  governor  may  be  controlled  by  mandamus  or  in- 
junction. 
Power  of  courts  to  review  action  of  legislature. 

Cited  in  Re  Gunn,  50  Kan.  155,  19  L.R.A.  519,  32  Pac.  948,  holding  that 
supreme  court  may  review  action  of  house  of  representatives. 
Presumption  of  legality  of  officer's  removal. 

Distinguished  in  State  ex  rel.  Campbell  v.  Police  Comrs.  14  Mo.  App.  297, 
holding  no  presumption  in  proceedings  by  certiorari  that  removal  of  officer  for 
cause  was  shown  where  record  merely  shows  removaL 
Scope  of  grand  Jury's  duties. 

Cited  in  Re  Grand  Jury,  27  Pa.  Co.  Ct.  288,  holding  grand  jury  authorized  to 
investigate  all  matters  given  them  in  charge  by  court,  and  all  violations  of  law 
laid  before  them  by  district  attorney  in  form  of  indictment^  and  matters  com- 
ing to  their  knowledge. 
Sufficiency  of  Indorsement  of  Indictment  by  court. 

Cited  in  Com.  v.  Beldham,  15  Pa.  Super.  Ct.  33,  holding  indorsement  of  ooorfs 
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approval  of  indictment  subsequent  to  submission  sufficient  when  in  accordance 

with  practice. 

Sufficiency  of  snbpoBiui  to  witness  before  srand  Jury. 

Distinguished  in  Ck>m.  v.  Klein,  40  Pa.  Super.  Ct  352,  holding  8ubp<Ena  in 
particular  case  directed  to  witness  to  testify  before  grand  jury  sufficient. 

87  AM.  REP.  688,  TURNER  T.  COM.  86  PA.  84. 
Burden  of  proof  in  criminal  cases. 

Cited  in  Goersen  v.  Com.  99  Pa.  388,  39  Phila.  Leg.  Int.  148,  12  Pittsb.  L.  J. 
N.  S.  429,  11  W.  N.  C.  405  (reversing  14  Phila.  337,  37  PhiU.  L^.  Int.  502), 
holding  duty  of  commonwealth  to  rebut  all  other  reasonable  theories  that 
might  be  adduced  from  evidence. 

Cited  in  note  in  76  A.  S.  R.  95,  on  burden  of  proof  as  to  insanity  set  np  as 
an  excuse  for  crime. 

—  Shifting  of. 

Cited  in  Tiffany  v.  Com.  121  Pa.  165,  6  A.  S.  R.  775,  15  AtL  462,  22  W.  N. 
C.  261,  45  Phila.  Leg.  Int.  424;  Com.  v.  Gerade,  146  Pa.  289,  27,  A.  R.  689, 
22  Atl.  464,  22  Pittsb.  L.  J.  N.  S.  65, — holding  no  shifting  of  burden  on  com- 
monwealth in  criminal  trial. 

—  Where  alibi  is  set  up. 

Cited  in  Kent  v.  People,  8  Colo.  563,  9  Pac.  852,  holding  alibi  not  independent 
defense  and  within  rule  that  burden  of  proof  rests  upon  state;  McNamara  v. 
People,  24  Colo.  61,  48  Pac.  541,  holding  burden  of  proof  is  not  upon  defendant 
to  establish  alibi;  Adams  v.  State,  28  Fla.  511,  10  So.  106,  holding  evidence  of 
alibi  sufficient  if  it  raises  reasonable  doubt  in  minds  of  jury  whether  he  was  at 
scene  of  killing  or  not;  State  v.  Taylor,  118  Mo.  153,  24  S.  W.  449,  holding  ac- 
cused entitled  to  acquittal  if  evidence  of  alibi  raises  reasonable  doubt  iu 
minds  of  jury;  Trujillo  v.  Territory,  7  N.  M.  43,  32  Pac.  154,  holding  burden 
of  proof  on  defendant  setting  up  alibi  to  establish  it  to  satisfaction  of  jury; 
Shoemaker  v.  Territory,  4  Ok  la.  118,  43  Pac.  1059,  holding  that  offer  of  evidence 
by  defendant  tending  to  prove  alibi  does  not  shift  burden  of  proof  upon  defend- 
ant;  Com.  v.  Seybert,  4  Kulp,  4,  holding  that  proof  of  accused  setting  up  alibi 
must  cover  time  when  offense  was  committed,  so  as  to  preclude  possibility  of 
his  presence;  Com.  v.  Gutshall,  22  Pa.  Super.  Ct.  269;  Watson  v.  Com.  95  Pa. 
418,  38  Phila.  Leg.  Int.  13,  11  Pittsb.  L.  J.  N.  S.  89,— holding  that  proof  tending 
to  establish  alibi  may  raise  reasonable  doubt  as  to  accused  guilt  although  not 
clear;  State  v.  Thornton,  10  S.  D.  349,  41  L.R.A.  530,  78  N.  W.  196  (dissenting 
opinion),  on  burden  of  proof  in  criminal  case  where  alibi  set  up. 

Cited  in  reference  note  in  69  A.  S.  R.  562,  on  instructions  as  to  alibi  in 
criminal  cases. 

Cited  in  note  in  41  L.R.A.  536,  on  burden  of  proof  as  to  alibi  beyond  rea- 
sonable doubt  resting  on  prosecution. 
Presumption  from  failure  to  establish  alibi. 

Cited  in  Com.  v.  Fisher,  15  Phila.  386,  38  Phila.  Leg.  Int.  269,  holding  charge 
that  failure  of  defense  of  alibi  ought  to  raise  strong  presumption  against  bona 
tides  of  defense,  ground  for  new  trial. 

Distinguished  in  Pilger  ▼.  Com.  112  Pa.  220,  18  W.  N.  C.  146,  5  Atl.  309,  43 
Phila.  Leg.  Int.  346,  holding  charge,  that  if  attempted  explanation  fails  it  may 
be  regarded  as  indicative  of  prisoner's  guilt,  not  erroneous  if  defendant  adopts 
false  theory  of  defense. 
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Admissibility  of  evidence  of  independent  crime. 

Cited  in  Com.  v.  House,  41  W.  N.  C.  246,  6  Pa.  Super.  Ct.  92,  28  Pittsb. 
L.  J.  N.  8.  210,  holding  evidence  of  independent  crime  admissible  to  prove  mo- 
tive; Com.  V.  Murray,  13  Phila.  454,  36  Phila.  Leg.  Int.  392,  on  admissibility  of 
evidence  of  former  prosecution  for  crime  to  rebut  testimony  of  accused  deny- 
ing same;  Com.  v.  Mudgett,  174  Pa.  211,  34  Atl.  688,  4  Pa.  Dist.  R.  739, 
holding  evidence  of  independent  crime  admissible  in  murder  trial  to  show 
motive;  Com.  v.  Fry,  198  Pa.  379,  48  Atl.  257,  holding  evidence  as  to  relation  be- 
tween prisoner  and  wife  of  deceased  admissible  in  murder  trial  where  evidence 
tends  to  show  motive  was  jealousy. 

Cited  in  note  in  62  L.R.A.  280,  on  evidence  of  other  crimes  to  prove  defendant's 
connection  with  act  charged,  on  trial  for  assault  and  murder. 
Credibility  of  witnesses  and  weight  of  evidence  as  question  of  law  or 
fact. 

Cited  in  Com.  v.  Fritch,  9  Pa.  Co.  Ct.  164,  holding  credibility  of  witnesses 
and  weight  of  evidence  exclusively  for  jury. 

Validity  of  endorsement  on  bill. 

Cited  in  Com.  v.  Snyder,  16  Pa.  Dist.  R.  66,  holding  adoption  of  printed  words 
'True  Bill"  upon  face  of  folded  back  of  bill  of  indictment  by  foreman  of  grand 
jury,  by  writing  thereunder  his  name  and  date,  is  valid  indorsement. 

27  AM.  REP.  684,  GRAMLICH  v.  WURST,  86  PA.  74. 

liiability  of  landowner  for  injuries  occasioned  by  dangerous  premises. 

Cited  in  Moore  v.  Logan  Iron  &,  Steel  Co.  3  Sadler  (Pa.)  143,  7  Atl.  198, 
holding  landlord  not  liable  for  drowning  of  child  g^est  of  tenant  in  open  hole 
over  fifty  feet  fiom  rear  of  dwelling,  dug  at  tenant's  request;  Millhouse  v. 
Morris,  23  Lane.  L.  Rev.  347,  349,  holding  landlord  not  liable  for  injury  of  cus- 
tomer of  tenant  in  building  not  included  in  lease;  Moss  v.  Gerlach,  16  Pa.  Dist. 
R.  387,  on  duty  of  owner  of  premises  to  fence  out  public  to  guard  them  from 
danger. 

Cited  in  reference  note  in  1  A.  6.  R.  490,  on  liability  of  landowner  for  in- 
juries to  persons  coming  on  premises. 

Cited  in  notes  in  69  A.  R.  24,  on  rceovery  for  injuries  received  by  defend- 
ant's maintenance  of  dangerous  machinery  on  premises;   5  L.R.A.  681,  on  lia- 
bility of  owner  of  private  premises  for  neglect  to  keep  them  in  repair. 
—  Injuries  to  trespassers. 

Cited  in  Briscoe  v.  Henderson  Lighting  k  P.  Co.  148  N.  C.  396,  19  L.R.A. 
(N.S.)  1116,  62  S.  E.  600;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  398, 
64  L.R.A.  314,  39  S.  E.  82, — ^holding  landowner  not  bound  to  guard  excavation 
so  as  to  prevent  injury  to  trespassing  children  induced  to  come  upon  prem- 
ises by  attractiveness  of  excavations  and  surroundings;  O'Connor  v  Illinois 
C.  R.  Co.  44  La.  Ann.  339,  10  So.  678,  holding  owner  of  land  not  liable  to 
trespasser  for  injuries  they  may  receive  from  defects  not  amounting  to  traps; 
Ryan  v.  Towar,  128  Mich.  463,  92  A.  S.  R.  481,  56  L.R.A.  310,  87  N.  W.  644, 
holding  landowner  not  liable  for  injuries  to  trespassing  infants  by  dangerous 
machinery  calculated  to  attract  them  to  premises;  Frost  v.  Eastern  R.  Co.  64 
N.  H.  220,  10  A.  S.  R.  396,  9  Atl.  790,  holding  landowner  under  no  duty  to 
trespassing  infant  to  keep  premises  safe;  Monroe  v.  Atlantic  Coast  Line  R.  Co. 
151  N.  C.  374,  27  L.R.A.(N.S.)  193,  66  S.  E.  315;  Emery  v.  Roanoke  Nav.  & 
Water  Power  Co.  Ill  N.  C.  94,  17  L.R.A.  699,  16  S.  E.  18,— holding  landowner 
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not  liable  for  injuries  to  trespasser  from  condition  in  which  premises  have  been 
left  or  from  prosecution  of  lawful  business  unless  guilty  of  actual  or  constructive 
intent  to  injure;  Huffman  v.  Musgrove,  17  Phila.  362,  16  W.  N.  C.  270,  42 
Phila.  Leg.  Int.  160,  holding  landowner  not  liable  for  injuries  to  parties 
coming  upon  premises  without  invitation  or  to  whom  he  owes  no  duty;  Uther- 
mohlen  v.  Bof^g's  Min.  &  Mfg.  Run  Ck).  60  W.  Va.  457,  88  A.  S.  R.  884,  55 
L.R.A.  911,  40  S.  E.  410,  holding  mine  owner  not  lisble  for  injury  to  tres- 
passing child  from  cable  running  upon  pulleys  to  haul  cars  from  mine. 

Cited  in  reference  notes  in  84  A.  D.  460,  on  railroad's  liability  for  injury  to 
trespassers;  98  A.  D.  322,  on  liability  for  injury  to  trespasser;  30  A.  R,  687, 
on  action  for  negligence  by  trespasser. 

Cited  in  notes  in  40  A.  R.   667,   668,  on  duty  to  trespassing  children;   9 
L.R.A.  642,  on  duty  owed  to  trespassers. 
—  Where  danserons  place  is  near  traveled  way. 

Cited  in  Indianapolis  v.  Emmelman,  108  Ind.  530,  58  A.  R.  65,  9  N.  E.  155. 
holding  cities  liable  for  injuries  to  child  sustained  while  at  play  near  unguarded 
excavation  in  stream  at  street  crossing;  Edgington  v.  Burlington,  C.  R.  &  N. 
R.  Co.  116  Iowa,  410,  57  L.R.A.  661,  90  N.  W.  95,  holding  railroad  company  lia- 
ble for  injuries  to  child  while  playing  on  unguarded  turntable  of  neighborhood 
of  street;  Johnson  v.  Paducah  Laundry  Co.  122  Ky.  369,  5  L.R.A.(N.S.)  733, 
92  S.  W.  330,  holding  laundry  company  maintaining  vat  four  feet  from  street 
not  liable  to  one  who  left  street  and  fell  into  vat;  Daniels  v.  New  York  &  N. 
E.  R.  Co.  154  Mass.  349,  26  A.  S.  R.  253,  13  L.R.A.  248,  28  N.  E.  283,  holding 
railroad  company  not  liable  for  injuries  to  boy  sustained  while  at  play  upon 
turntable  near  public  highway ;  Early  v.  Lake  Shore  ft  M.  S.  R.  Co.  66  Mich.  349, 
33  N.  W.  813,  holding  that  negligence  will  not  be  presumed  from  bare  fact  that 
plaintiff  was  injured  at  turntable  excavation;  Mackey  v.  Vicksburg,  64  Miss. 
777,  2  So.  178,  holding  municipality  liable  for  injury  to  young  child  from  fall 
into  dangerous  excavation  at  end  of  pathway  on  its  private  property;  Foster  v. 
Swope,  41  Mo.  App.  137,  holding  landowner  liable  for  death  of  animal  on  high- 
way from  negligently  constructed  fence  within  four  feet  of  highway;  Gillespie  v, 
McGowan,  100  Pa.  144,  45  A.  R.  365,  12  W.  N.  C.  413,  13  Pitteb.  L.  J.  N.  S, 
50,  39  Phila.  Leg.  Int.  313  (reversing  38  Phila|  Leg.  Int.  402),  holding  landowner 
not  liable  for  death  of  child  occasioned  by  fall  into  uncovered  well  eighty  feet 
from  nearest  road;  Horstick  v.  Dunkle,  145  Pa.  220,  27  A.  S.  R.  685,  23  Atl. 
878,  29  W.  N.  C.  385,  holding  landowner  not  liable  for  injuries  to  traveler  on 
highway  occasioned  by  fright  of  horse  and  consequent  fall  into  unfenced  pond 
over  twenty  feet  from  traveled  track;  Thompson  v.  Baltimore  h,  0.  R.  Co.  218 
Pa.  444,  120  A.  S.  R.  897,  19  L.R.A.(N.S.)  1162,  67  Atl.  768,  11  A.  &  E.  Ann. 
Cas.  894,  holding  railroad  company  not  liable  for  injuries  received  by  child  while 
playing  near  turntable  situated  ten  or  twelve  feet  from  street;  Klix  v.  Nieman, 
08  Wis.  271,  60  A.  R.  854,  32  N.  W.  223,  holding  owner  of  city  lot  not  liable 
for  death  of  boy  from  falling  into  unguarded  pond  back  safe  distance  from  street; 
Gorr  V.  Mittlestaedt,  96  Wis,  296,  71  N.  W.  656,  holding  landowner  not  liable 
for  injuries  to  person  traveling  on  driveway  by  invitation  by  reason  of  horse  be- 
coming frightened  and  passing  over  twenty  feet  from  way  to  cellar;  Duffy  v. 
Sable  Iron  Works,  210  Pa.  326,  59  AtL  1100  (dissenting  opinion),  on  liability 
of  landowner  for  death  of  child  of  tender  years  from  fall  into  vat  of  hot  grease. 

Cited  in  reference  note  in  48  A.  R.  727,  on  injury  by  excavation  adjoining 
highway. 
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Cited  in  note  in  26  L.R.A.  687,  on  duty  as  to  uninclosed  property  lying  open 
beside  highway  or  frequented  path. 
Presumption  of  negligence  from  occurrence  of  accident. 

Cited  in  Saylor  v.  Parsons,  122  Iowa,  670,  101  A.  S.  R.  283,  64  L.R.A.  642, 
98  N.  W.  500,  holding  negligence  not  to  be  presumed  from  bare  fact  of  occur- 
rence of  accident  upon  defendant's  land. 
Negligence  as  question  of  law  or  fact. 

Cited  in  Esher  v.  Mineral  R.  &  Min.  Co.  28  Pa.  Super.  Ct  387,  holding  ques- 
tion of  negligence  for  court  only  where  facts  and  inferences  are  undisputed 
and  precise  measure  of  duty  is  determinate;  Ackley  v.  Bradford  Twp.  32 
Pa.  Super.  Ct.  487,  holding  question  of  negligence  for  jury  when  measure  of 
duty  is  ordinary  care  and  degree  varies  according  to  circumstances;  Bannon  v. 
Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  231;  First  Nat.  Bank  v.  Western  U. 
Teleg.  Co.  34  Pa.  Super.  Ct.  488;  Baker  v.  Fehr,  97  Pa.  70,  10  W.  N.  C.  66,  11 
Pittsb.  L.  J.  N.  S.  423, — ^holding  province  of  court  to  declare  law  as  to  what 
is  negligence  and  ordinary  care  where  facts  admitted  or  ascertained;  Lehigh 
Valley  R.  Co.  v.  Greiner,  113  Pa.  600,  6  Atl.  246,  18  W.  N.  C.  230,  43  PhiU. 
Leg.  Int.  620,  holding  question  of  contributory  negligence  for  court  where 
facts  and  inferences  therefrom  undisputed;  Greis  v.  Hazard  Mfg.  Co.  209  Pa. 
276,  68  Atl.  474,  12  Luzerne  Leg.  Reg.  366,  holding  question  of  negligence  for 
court  when  facts  are  uncontroverted. 

Cited  in  note  in  49  L.R.A.  720,  on  voluntarily  incurring  danger  to  save  life 
of  another  person  as  contributory  negligence. 

37  AM.  REP.  689,  CONNECTICUT  MUT.  L.  INS.  CO.  ▼.  GROOM,  86  PA. 

92. 
Liability  on  policy  in  case  of  suicide  while  insane. 

Cited  in  McCue  v.  Northwestern  Mut.  L.  Ins.  Co.  —  L.R.A.(N.S.)  — ,  93  C.  C. 
A.  71,  167  Fed.  436,  holding  suicide  not  excepted  from  risks  assumed  by  insurer 
unless  policy  taken  out  with  intention  to  defraud;  Grand  Lodge  I.  0.  M.  A.  v. 
Wieting,  168  111.  408,  61  A.  S.  R.  123,  48  N.  E.  69,  holding  provision  in  policy 
limiting  insurer's  liability  in  case  of  suicide,  not  enforcible  where  suicide  in- 
sane; Michigan  Mut.  L.  Ins.  Co.  v.  Naugle,  130  Ind.  79,  29  N.  E.  393,  holding 
insurance  company  liable  for  loss  by  death  of  insured  by  suicide  while  insane 
where  forfeiture  clause  only  stipulates  against  death  by  insured's  own  hand; 
Blackstone  v.  Standard  Life  &  Acci.  Ins.  Co.  74  Mich.  692,  3  L.R.A.  486,  42  N. 
W.  156,  holding  suicide  by  person  non  compos  no  defense  to  action  on  accident 
policy  where  forfeiture  clause  only  stipulates  against  death  or  injury 
by  suicide;  Hall  v.  Mut.  Reserve  Fund  L.  Asso.  19  Pa.  Super.  Ct.  31,  holding 
that  suicide  due  to  insanity  will  not  avoid  policy  where  policy  merely  stipulates 
against  death  by  insured's  own  hand,  or  by  suicide;  Tritschler  v.  Keystone 
Mut.  Ben.  Asso.  180  Pa.  206,  36  Atl.  734,  holding  no  recovery  upon  policy  in 
case  of  insured's  death  by  suicide  while  insane;  Knight  Templars  &  M.  Life 
Indemnity  Co.  v.  Jarman,  44  C.  C.  A.  93,  104  Fed.  638  (dissenting  opinion),  as 
to  whether  words  "committed  suicide"  include  insured  who  takes  his  life  while 
insane. 

Cited  in  reference  notes  in  36  A.  R.  410,  on  effect  of  suicide  clause  in  life 
policy;  8  A.  S.  R.  886,  on  effect  of  provision  in  insurance  policy  against  liability 
for  death  by  own  hand;  12  A.  S.  R.  636,  on  death  of  insured  in  consequence  of 
violation  of  law  as  defense  to  action  on  policy. 
Am.  Rep.   Vol.   XVI.— 66. 
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Cited  in  notes  in  59  A.  D.  491,  on  effect  of  insanity  on  condition  in  life  in- 
surance policy  against  suicide;  59  A.  D.  489,  on  meaning  of  terms  ^commit 
suicide/'  etc,  in  insurance  policy;  84  A.  S.  R.  546,  on  insanity  of  insured  as 
affecting  defense  of  suicide;  35  L.R.A.  261,  on  capacity  to  understand  the  moral 
character  of  act  as  test  in  determining  liability  on  policy  on  life  of  one  com- 
mitting suicide;  21  L.  ed.  U.  S.  237,  on  effect  of  provision  avoiding  policy  in 
case  of  suicide;  14  E.  R.  C.  23,  on  rules  of  construction  of  contracts  of  insur- 
ance. 
lilmblllCy  of  Insurer  for  loss  by  lire  set  by  insured  while  insane. 

Cited  in  Showalter  v.  Mutual  F.  Ins.  Co.  40  W.  N.  C.  76,  3  Pa.  Super.  Ct. 
448,  holding  loss  ensuing;  where  insane  person  sets  fire  to  his  property  within 
terms  of  policy  unless  expressly  excepted. 

27  AM.  RBP.  69S,  CREBD  ▼.  PENNSYLVANIA  R.  CO.  86  PA.   ISt. 
Who  are  passencers. 

Cited  in  Moss  v.  Lancaster  &  Y.  Furnace  Street  R.  Co.  23  Lane.  L.  Rey.  299, 
holding  that  person  riding  on  railroad  car  is  presumed  to  be  a  passenger;  Way 
T.  Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa,  48,  62  Am.  Rep.  431,  19  N.  W.  828,  holding 
one  riding  on  non-transferable  commutation  ticket  issued  to  another,  leaving 
conductor  to  infer  he  was  that  other,  not  a  passenger;  Deichman  v.  Knecht,  18 
Pa.  Dist.  R.  279,  11  Northamp.  Co.  Rep.  231,  to  the  point  that  passenger  is 
one  who  enters  vehicle  of  carrier  with  intention  of  paying  usual  fare. 

Cited  in  notes  in  82  A.  D.  293,  as  to  who  is  a  passenger;  2  L.R.A.  167,  as  to 
whether  persons  riding  free  are  entitled  to  protection  as  passengers. 

Distinguished  in  Lydon  v.  Robert  Smith  Ale  Brewing  Co.  133  Fed.  830,  hold- 
ing that  there  is  no  presumption  that  person  riding  in  private  vehicle  of  an- 
other is  being  carried  as  passenger  for  hire. 
<»  Persons  rldlnc  on  unusual  trains,  generally. 

Cited  in  Wagner  v.  Missouri  P.  R.  Co.  97  Mo.  512,  3  L.RJ^.  156,  10  S.  W. 
486,  holding  one  riding  on  train  apparently  regular,  with  permission  of  con- 
ductor a  passenger;  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co.  108  Iowa,  614,  79  N. 
W.  477,  holding  for  jury  whether  one  riding  on  train  for  use  of  class  of  ex- 
cursionists, but  with  conductor's  permission,  is  a  passenger;  Spenoe  ▼.  Chi- 
cago, R.  I.  &  P.  R.  Co.  117  Iowa,  1,  90  N.  W.  346,  holding  one  riding  on  con- 
struction train  which  formerly  carried  passengers,  a  passenger,  where  diange 
.  in  rules  is  unknown  to  him. 
—  Persons  riding  on  freight  trains. 

Cited  in  reference  notes  in  30  A.  R.  98,  on  carrier's  liability  for  injury  to 
passenger  on  freight  train;  1  A.  8.  R.  712,  on  right  of  passenger  on  freight 
train  to  recover  for  injury;  10  A.  8.  R.  40,  on  rights  of  passengers  on  freight 
trains. 

Cited  in  notes  in  61  A.  S.  R.  93,  on  who  are  passengers  on  freight  trains: 

19  L.R.A.  311,  on  risk  assumed  by  passenger  on  freight  train. 
Distinguished  in   Atchison,   T.  &   S.    F.   R.  Co.  v.   Headland,   18   Colo.   477, 

20  L.R.A.  822,  33  Pac.  185,  denying,  one  riding  on  freight  train  permission  having 
been  refused  by  conductor,  a  passenger;  Smith  v.  Louisville,  E.  &  St.  L.  R.  Co. 
124  Ind.  394,  24  N.  E.  753,  holding  one  riding  on  freight  train,  merely  on  invita- 
tion of  conductor,  not  a  passenger;  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  223,  25 
S.  W.  229,  holding  one  riding  on  flat  car  of  freight  train,  against  known  rules, 
not  a  passenger;  Louisville  &  N.  R.  Co.  v.  Hailey,  94  Tenn.  383,  27  L.R.A.  549, 
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29  S.  W.  367,  holding  one  paying  fare  and  riding  on  freight  train  against  known> 

rules,  a  trespasser  with  only  rights  as  such. 

—  Persons  in  places  not  nieant  for  passengers. 

Cited  in  McGraw  v.  Southern  R.  Co.  136  N.  C.  264,  47  S.  E.  758   (dissenting 
opinion),  on  conclusiTeness  of  ticket  as  evidence  of  right  of  one  to  travel  on  part 
of  train  not  intended  for  use  of  passengers. 
Ck>ntribatory  negligence. 

Cited  in  Blake  v.  Burlington,  C.  R.  &  N.  R.  Co.  89  Iowa,  8,  21  L.R.A.  569, 
6G  N.  W.  406,  holding  that  it  is  not  negligence  for  one  in  charge  of  theatrical 
properties  to  ride  in  show  car  to  care  for  them ;  Baltimore  &  O.  R.  Co.  v.  State, 
72  Md.  36,  6  L.R.A.  706,  20  Am.  St.  Rep.  464,  18  Atl.  1107,  denying  negligence 
of  postal  clerk  riding  on  photograph  commission,  to  ride  in  postal  car;  Weir 
V.  Haverford  Electric  Light  Co.  221  Pa.  611,  70  Atl.  874,  holding  persons  in- 
jured by  electric  light  wires  not  relieved  from  consequences  of  their  own  con- 
tributory negligence;  Everett  v.  Oregon  Short  Line  &  U.  N.  R.  Co.  9  Utah,  340,. 
34  Pac.  289,  denying  negligence  in  riding  on  caboose,  where  injury  is  caused  by- 
negligent  collision,  presence  in  caboose  being  known;  Miller  v.  Atlanta  &  C.  Air 
Line  R.  Co.  144  N.  C.  545,  67  S.  E.  345,  holding  burden  on  railroad  c<Mnpany 
to  show  that  passenger  injured  in  forward  compartment  of  caboose  knew  he 
was  in  wrong  compartment  and  that  he  did  not  act  as  prudent  man  would  and 
that  his  conduct  was  proximate  cause  of  injury.  ) 

Cited  in  note  in  5  L.R.A.  787,  on  contributory  negligence  to  defeat  recovery. 

Distinguished  in  Florida  Southern  R.  Co.  y.  Hirst,  30  Fla.  1,  16  L.R.A.  631, 
32  Am.  St.  Rep.  17,  11  So.  606,  holding  passenger  not  freed  from  negligence  in 
riding  in  express  car  against  rules,  by  conductor's  failure  to  object  thereto; 
Fry  ▼.  People's  Pass.  R.  Co.  17  Phila.  61,  42  Phila.  Leg.  Int  296,  holding  negli- 
gence for  conductor  riding  on  front  platform  while  off  duty,  to  climb  backwards 
onto  adjoining  track  before  approaching  car;  Little  Rock  &  Ft.  S.  R.  Cow  ¥.. 
Miles,  40  Ark.  298,  48  Am.  Rep.  10,  holding  it  negligence  for  drover  to  ride  oiu 
top  of  freight  car  on  unauthorized  direction  of  station  agent;  Ft  Scott,.  W.  ^^ 
W.  R.  Co.  V.  Sparks,  66  Kan.  288,  39  Pac.  1032,  holding  it  negligence  for  dipper- 
riding  under  contract  to  remain  in  caboose,  to  be  on  top  of  freight  car;  Pennsyl- 
vania R.  Co.  V.  Langdon,  92  Pa.  21,  37  Am.  Rep.  651,  37  Phila.  Leg^  Int..  172,'. 
holding  negligence  for  passenger  to  ride  in  baggage  car,  where  he  wootSt  nott 
have  been  injured  otherwise;  Thayne  v.  Scranton  Traction  Co.  8  Pa.  Super.  Cik 
446,  holding  negligence  for  passenger  to  stand  on  rear  platform  where  injury 
caused  by  kis  being  thrown  against  the  railing  thereof. 
^Of  passengers  or  employees  riding  on  plmtform. 

Cited  in  Thirteenth  &  F.  Street  Pass.  R.  Co.  v.  Boudron,  92^  Pa.  475,  87  Am. 
Rep.  707,  8  W.  K.  C.  241,  denying  negligence  for  passenger  to  stand  on  rear  plat- 
form of  car,  where  that  position  was  not  the  cause  of  his  injury. 

Distinguished  in  Lehigh  Valley  R.  Co.  v.  Greiner,  113  Pa.  600,  6  Atl.  246, 
18  W.  N.  C.  230,  43  Phila.  L^.  Int.  620,  holding  negligence  for  employee  to 
ride  on  narrow  platform  in  rear  of  tender,  though  injuries  are  caused  by  engine 
running  into  following  car. 
Scope  of  conductor's  muthorlty. 

Cited  in  Moyer  v.  Metropolitan  Electric  Co.  14  Pa.  Dist.  R.  798,  to  point 
that  conductor  represents  company  in  administraticm  of  rules  relating  to  sub- 
jects concerning  which  there  is  any  room  for  difference  in  opinion. 

Cited  in  notes  in  40  A.  R.  226,  on  recovery  against  master  for  servant's  act^ 
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by  one  knowing  it  to  be  contrary  to  authority ;  17  E.  R.  C.  276,  on  liability  of 
master  for  acta  of  servant  in  scope  of  his  employment. 

37  AM.  KEP.  69t,  HARRISON  ▼.  COLLINS,  86  PA.   153. 
Who  are  independent  contrmctors. 

Cited  in  Atchison,  T.  A  a  F.  R.  Co.  t.  Dickens,  7  Ind.  Terr.  16,  103  S.  W.  750. 
holding  that  relation  of  master  and  servant  exists  whenever  employer  retains 
right  to  direct  manner  in  which  business  shall  be  done,  as  well  as  result  to  be  ac- 
complished; Hanna  v.  Gresh,  16  Montg.  Co.  L.  Rep.  182,  holding  that  extent  of 
work  to  be  done  does  not  determine  whether  employment  is  independent;  Karl  v. 
Juniata  County,  206  Pa.  633,  56  Atl.  78,  holding  fact  that  contractor  was  ^n- 
ployed  at  two  dollars  per  day  and  directed  to  employ  other  hands  at  less  sum 
not  inconsistent  with  independent  character  of  his  employment. 

Cited  in  notes  in  65  L.R.A.  467,  on  inference  <^  independence  of  contracts  by 
master  tradesmen  and  craftsmen;  65  L.RJL  506,  on  determining  nature  of  con- 
tract as  dependent  or  independent  with  reference  to  basis  on  which  compensation 
of  employee  is  calculated;  65  L.R.A.  456,  458,  on  testing  character  of  contract 
as  that  of  an  independent  contractor  by  existence  or  absence  of  right  of  control 
on  employer's  part;  65  L.R.A.  448,  on  distinction  between  independent  con- 
tractors and  servants  or  agents. 
lilabllity  of  owner  for  act  of  independent  contractor. 

Cited  in  State  ex  rel.  Kearney  v.  Finn,  11  Mo.  App.  400,  holding  that  act  of 
intervening  third  person  will  not  relieve  author  of  prior  wrong  where  it  is  of 
tsuch  nature  that  latter  ought  to  have  foreseen  and  guarded  against  interven- 
ing act;  Sandifer  v.  Lynn,  52  Mo.  App.  553;  Bain  v.  Petroleum  Iron  Works 
Co.  223  Pa.  96,  72  Atl.  270, — on  doctrine  of  independent  employment;  Connor 
V.  Pennsylvania  R.  Co.  24  Pa.  Super.  Ct.  241,  holding  railroad  company  not 
liable  for  negligence  of  drivers  of  hansom  cabs  and  horses  leased  to  them  by 
oompany  under  certain  conditions  at  certain  daily  rental;  McCuUough  v. 
Hemingway,  16  Phila.  158,  40  Phila.  Leg.  Int  260,  14  W.  N.  C.  14,  holding 
proprietor  of  store  not  liable  for  negligence  of  servants  of  purchaser  of  his 
waste  paper  while  removing  same  from  store  although  he  knew  how  paper  was 
to  be  taken  out;  Smith  ▼.  Simmons,  103  Pa.  32,  49  A.  R.  113,  13  W.  N.  C.  242, 
40  Phila.  Leg.  Int.  334,  14  Pittsb.  L.  J.  N.  S.  406,  holding  emfdoyer  of  ditch 
contractor  not  liable  for  latter's  n^ligenoe  where  former  furnished  pipe  and 
boxing  but  had  no  other  control  of  work;  Sigman  ▼.  G.  R.  McAbee  Powder  & 
Oil  Ca  25  Lane  L.  Rev.  346,  holding  owner  of  property  not  responsible  for 
Diligence  of  person  acting  independently  in  undertaking  when  owner  does  not 
liave  right  to  control. 

Cited  in  reference  notes  in  20  A.  R.  350,  on  liability  of  master  for  injury  to 
servant  of  independent  contractor  from  defective  appliance;  29  A.  R.  719, 
on  liability  of  lot  owner  for  injuries  to  adjoining  lot  fr<mi  excavation  by  oon- 
tractor;  32  A.  R.  408,  on  employer's  liability  for  acts  of  contractor;  60  A.  R. 
700,  on  liability  of  employer  for  act  <A  contractor  claimed  to  be  nuisance; 
76  A.  S.  R.  382,  on  negligence  of  contractor;  43  A.  S.  R.  815,  on  employer's 
liability  to  third  person  for  n^ligence  of  independent  contractor;  27  A.  S.  R. 
241,  on  liability  for  negligence  of  independent  contractor. 

Cited  in  notes  in  54  A.  S.  R.  91,  on  master's  liability  for  acts  of  inde- 
pendent contractors;  76  A.  8.  R.  390,  on  employer's  nonliability  where  inde- 
pendent contractor  has  control;  76  A.  8.  R.  386,  on  nonliability  for  negligence 
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and  other  torts  of  independent  oontractore;  76  A.  S.  R.  405,  on  employer's 
liability  for  violation  of  general  duty  to  public  or  to  third  persons  by  acts 
of   independent   contractor. 

Distinguished  in  First  Presby.  Cong.  v.  Smith,  163  Pa.  661,  43  A.  S.  R.  808, 
26  L.R^  604,  30  AtL  279,  holding  that  liability  of  employer  continues  where 
he  has  not  released  his  control  over  work  to  be  done  and  mode  of  performing^ 
it;  Stewart  t.  Putnam,  127  Mass.  403,  holding  occupant  of  premises  liable  for 
consequence  of  negligence  of  servant  employed  to  do  certain  work  about  them. 

—  In  street  repmlring  contracts. 

Cited  in  Harding  v.  Boston,  163  Mass.  14,  39  N.  E.  411,  holding  city  not 
liable  for  negligence  of  servants  of  sewer  contractor  who  has  entire  control  of 
work  subject  only  to  approval  of  superintendent  of  sewers;  Qroesbeck  v.  Pinson, 
21  Tex.  Civ.  App.  44,  60  S.  W.  620,  holding  contractor  who  in  course  of  his 
occupation  represents  will  of  city  only  as  to  result  of  work  and  not  as  to  means 
by  which  performed,  independent. 

Cited  in  reference  notes  in  36  A.  R.  166,  on  liability  of  city  for  negligence  of 
its  contractor;  49  A.  R.  644,  on  liability  of  property  owner  for  negligence  of 
contractor  in  leaving  open  hole  in  sidewalk;  1  A.  8.  R.  433,  on  liability  of  land> 
owner  for  defective  or  dangerous  condition  of  sidewalk. 

Cited  in  note  in  66  L.R^  663,  on  nonliability  of  employer  for  negligence  of 
independent  contractor  in  work  done  on  premises  adjacent  to  streets  and  high- 
ways affecting  safety  thereof. 

—  Railroad  construction  contracts. 

Cited  in  Wabash,  St.  L.  A  P.  R.  Co.  v.  Farver,  111  Ind.  196,  60  A.  R.  696^ 
12  N.  E.  296,  holding  railroad  company  not  liable  for  injury  to  traveler  on 
highway  through  fright  of  horse  from  steam  engine  operated  near  highway  by 
contractor  in  exclusive  control  of  engine;  Edmundson  v.  Pittsburgh,  M.  &  Y.  R. 
Co.  Ill  Pa.  316,  2  Atl.  404,  17  W.  N.  C.  46,  16  Pittsb.  L.  J.  N.  S.  263,  43  PhUa. 
Leg.  Int.  298,  holding  railroad  company  "not  liable  for  negligence  of  contractor 
who  agrees  to  do  all  construction  work  for  stipulated  price  and  who  has  entire 
control  over  means  employed  to  accomplish  object;  Thomas  v.  Altoona  &  L. 
Valley  Electric  R.  Co.  191  Pa.  361,  43  Atl.  216,  holding  street  railway  com> 
pany  which  lets  out  construction  of  its  road  reserving  only  right  to  approve 
or  disapprove  it  when  completed  not  liable  for  injury  to  servant  of  contractor;. 
Bibb  V.  Norfolk  &  W.  R.  Co.  87  Va.  711,  14  S.  E.  163,  holding  railroad  com- 
pany not  liable  for  death  of  servant  of  bridge  contractor  where  latter  employed 
at  agreed  price  even  though  work  done  subject  to  approval  of  company's  en- 
gineer. 

Cited  in  note  in  9  L.R.A.  604,  on  railroad's  liability  for  independent  con- 
tractor's negligence. 

—  Mining  contracts. 

Cited  in  Anderson  v.  Tog  River  Coal  ft  Coke  Co.  69  W.  Va.  301,  63  S.  B.  713, 
holding  mining  company  not  liable  for  n^ligent  prosecution  of  work  of  con- 
tractor who  procures  timbers  fcM*  it  at  certain  price  per  piece  where  company 
has  no  control  over  means  of  accomplishing  work. 

—  Bnilding  contracts. 

ated  in  Bennett  v.  Truebody,  66  Cal.  609,  66  A.  R.  117,  6  Pac.  329,  holding 
owners  of  building  not  liable  for  negligence  of  employees  of  plumber  hired  to 
repair  water  pipes  and  left  to  proceed  in  his  own  way;  Hoff  v.  Shockley,  122 
Iowa,  720,  101  A.  S.  R.  289,  64  L.R.A.  638,  98  N.  W.  673,  holding  owner  of 
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property  not  liable  for  failure  of  independant  eontractor  to  barricade  pile  ot 
sand  in  street  although  deposited  with  approval  of  owner's  agent;  Jackson  t. 
Grayson,  13  Pa.  Dist  R.  467,  holding  owner  not  liable  for  injury  to  prospective 
tenant  sustained  while  examining  vacant  house  at  which  mechanics  were  at 
work  and  caused  by  absence  of  cellar  stairs. 
Right  of  property  owner  to  ezcavmte  under  street. 

Cited  in  Kirkpatrick  v.  Knapp,  28  Mo.  App.  427,  holding  excavations  proper- 
ly constructed  under  public  street  for  convenience  of  abutting  owner  not  in- 
Jierently  unlawful. 

27  AM.  REP.  705,  GOULD  ▼.  McKENNA,  86  PA.  2t7. 

Liability  of  land  owner  for  damage  from  eaves  drip  or  fail  of  lee. 

Cited  in  Fitxpatrick  v.  Welch,  174  Mass.  486,  48  L.R.A.  278,  56  N.  K  178, 
bolding  one  liable  for  damages  from  water  flowing  from  roof  of  stable  on  to 
esUte  of  another;  Davis  v.  Niagara  Falls  Tower  Co.  171  N.  Y.  336,  89  A.  S.  R. 
817,  67  L.R.A.  645,  64  N.  £.  4,  holding  owner  of  improved  realty  bound  to  take 
all  precautions  necessary  against  fall  of  ice  from  framework  of  tower  upon 
premises  of  his  neighbor;  Davis  v.  Smith,  141  N.  C.  108,  63  S.  E.  746,  holdini? 
owner  of  three  story  building  liable  for  damages  resulting  to  adjoining  owner 
by  discharge  of  water  from  roof  against  his  wall  or  at  foot  thereof;  Davis  v. 
Smith,  144  N.  C.  207,  66  S.  E.  040,  holding  damages  occasioned  by  overflow  of 
water  from  higher  building  not  lessened  by  poor  condition  of  lower  building. 

Cited  in  reference  notes  in  123  A.  8.  R.  671,  on  duty  and  liability  as  to  roof 
casting  snow  and  water  on  adjoining  premises;  109  A.  S.  R.  943,  on  right  of 
owner  of  building  to  allow  water  from  eaves  to  drip  on  neighbor's  premises. 
89  A.  S.  R.  821,  on  liability  for  accumulations  of  water  and  ice. 

Cited  in  note  in  41  L.  ed.  U.  S.  839,  on  drainage  of  surface  water. 
What  constitutes  contributory  negligence. 

Cited  in  Smithwick  v.  Hall  &  U.  Co.*  69  Conn.  261,  21  A.  S.  R.  104,  12  L.Rj& 
279,  21  Atl.  924,  holding  that  contributory  negligence  which  will  defeat  sction 
must  be  act  or  omission  contributing  to  happening  of  act  or  event  causing 
injury;  McCarty  v.  Boise  City  Canal  Co.  2  Idaho,  246,  10  Pac  623,  holding  no 
defense  to  action  for  damages  to  land  by  long-continued  leakage  from  irrigatini; 
ditch  that  plaintiff  might  have  prevented  injury  at  small  expense;  Lehi^  Valley 
R.  Co.  V.  Greiner,  113  Pa.  600,  6  Atl.  246,  18  W.  N.  C.  230,  43  Phila.  Leg.  Int. 
320,  holding  that  contributory  negligence  which  prevents  recovery  for  injury 
must  be  such  as  co-operates  in  causing  injury  and  without  which  it  would  not 
liave  happened;  Ansley  v.  Scranton,  218  Pa.  131,  67  Atl.  61,  holding  it  not 
necessary  that  contributory  negligence  relied  upon  should  have  been  operating 
cause  to  produce  injury;  Belcher  v.  Missouri,  K.  &  T.  R.  Co.  92  Tex.  693,  60 
8.  W.  659,  holding  negligence  of  shipper  in  delaying  to  order  shipment  of  neoes- 
aary  feed  for  stock  no  defense  to  action  for  damages  caused  by  carrier's  negli- 
gent delay  in  transportation  after  feed  ordered;  Sauers  v.  Smits,  49  Wash.  667, 
17  LJLA.(N.S.)  1242,  96  Pac.  1097,  holding  that  physician  is  not  relieved  from 
liability  for  burning  patient  by  use  of  X-ray  by  fact  that  she  quit  treatment 
before  he  was  willing. 
Sffect  of  contributory  negligence  on  meaac*^  of  damages. 

Cited  in  Owens  v.  Baltimore  &  O.  R.  Co.  1  L.R.A.  76,  36  Fed.  716,  holdiag 
that  one  can  recover  only  to  extent  of  damage  caused  without  his  fault  where 
injuries  aggravated  by  his  own  neglect;  Goshen  v.  England,  119  Ind.  368,  5 
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LJLA.  253,  21  N.  E.  977,  holding  that  one  cannot  recover  for  any  increased 
pain  caused  by  her  own  negligence  since  injury;  Citizens'  Street  R.  Co.  v.  Hobbs, 
15  Ind.  App.  610,  43  N.  E.  479.  holding  burden  on  defendant  to  show  aggrava- 
tion of  injury  by  plaintiff;  Bowman  v.  Humphrey,  132  Iowa,  234,  6  L.RA.(N.S.) 
1111,  109  N.  W.  714,  11  A.  &  E.  Ann.  Cas.  131,  holding  each  party  in  action  to 
recover  for  nuisance  chargeable  with  consequences  of  his  own  conduct;  Scheurer 
V.  Banner  Rubber  Co.  227  Mo.  347,  28  LJt.A.(N.S.)  1207,  26  S.  W.  1037,  holding 
that  servant  who  assumes  risk  of  getting  hand  caught  in  machine  may  hold 
master  liable  for  aggravation  of  injury  by  failure  of  device  installed  to  stop 
machine. 

Cited  in  notes  in  55  A.  D.  668,  on  contributory  negligence  not  preventing 
recovery  unless  it  contributes  to  occurrence  of  injury;  5  L.Rw^.  787,  on  con- 
tributory negligence  to  defeat  recovery. 

27  AM.  REP.  707,  URICH'S  APPfiAIi,  86  PA.  886. 
Power  of  testator  to  cut  down  fee  by  subsequent  words. 

Cited  in  John  v.  Bradbury,  97  Ind.  263,  holding  that  fee  given  in  first  part 
of  will  may  be  cut  down  by  subsequent  words  to  life  estate  with  power  of  dis- 
posal for  support;  Law  v.  Douglass,  107  Iowa,  606,  78  N.  W.  212;  Killefer  v. 
Bassett,  146  Mich.  1,  109  N.  W.  21,— holding  that  express  gift  in  fee  renders 
void  subsequent  clause  directing  disposition  of  estate  remaining  at  devisee's 
death;  Livezey's  Appeal,  106  Pa.  201,  42  Phila.  Leg.  Int.  182;  Shade's  Estate, 
15  Mortg.  Co.  L.  Rep.  196;  Ruthven's  Appeal,  176  Pa.  122,  34  Atl.  1003,— holding 
that  fee  may  be  cut  down  by  subsequent  words  used  in  will;  Byers's  Will,  186 
Pa.  404,  40  Atl.  524,  to  point  that  fee  given  in  first  part  of  will  may  be  re- 
strained by  subsequent  words  so  as  to  convert  it  into  life  estate;  Meyer  v. 
Weiler,  121  Iowa,  51,  95  N.  W.  254  (dissenting  opinion),  on  power  of  testator 
to  restrain  generality  of  devise  by  subsequent  expressions;  Dickson  v.  Dickson, 
6  Ont.  Rep.  278,  holding  devise  to  one  and  his  heirs  with  proviso  that  he  neither 
mortgage  nor  sell,  but  that  it  be  to  his  children  after  his  decease,  gives  only 
life  estate  to  such  one  with  remainder  in  fee  after  death  of  children. 

Cited  in  note  in  7  L.R.A.  836,  on  creation  of  life  estate  by  will. 
Construction  of  word  "beirs." 

Cited  in  Griswold  ▼.  Hicks,  132  Dl.  494,  22  A.  S.  R.  549,  24  N.  E.  68;  Tinder 
▼.  Tinder,  131  Ind.  881,  30  N.  E.  1077,— holding  word  "heirs,"  as  used  in  deed, 
construed  to  mean  children;  Shimer  v.  Mann,  99  Ind.  190,  50  A.  R.  82,  holding 
that  word  "heirs"  may  be  construed  to  mean  children  where  intention  of  tes- 
tator is  plain;  Peirce  v.  Hubbard,  28  W.  N.  C.  193,  48  Phila.  Leg.  Int.  264,  10 
Pa.  Co.  Ct.  63,  holding  that  first  taker  has  only  life  estate  where  testator 
couples  word  heirs  or  issue  with  children  in  such  manner  as  to  indicate  that 
remaindermen  should  take  as  children  and  no^t  as  heirs  or  issue. 

Cited  in  notes  in  11  A.  S.  R.  103,  on  rule  in  Shelley's  case;  13  L.RA..  47,  as 
to  who  are  heirs. 

Distinguished  in  Carpenter  v.  Van  Olinder,  127  HI.  42,  11  A.  S.  R.  92,  2  L.R.A. 
455,  19  N.  E.  868,  holding  that  manifest  intent  of  donor  cannot  control  legal 
effect  and  operation  of  word  "heirs,"  when  standing  for  ordinary  succession  as 
word  of  limitation  and  render  it  word  of  purchase. 
ConsCraction  of  deed. 

Cited  in  note  in  14  E.  R.  C.  802,  as  to  construction  of  deed  which  fails  to 
take  effect  in  manner  intended. 
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21  AM.  REP.  711,  SANDERSON  ▼.  PENNSYIiVANIA  OOAIi  CO.  86  PA. 

401,  Affirmed  on  later  appeals  In  94  Pa.  SOS,  89  A.  R.  785,  8  W.  N. 

C.  521;   102  Pa.  870,   14  Pittsb.  li.  J.  N.  S.  204,   14  W.  N.  C.   81, 

40  Phlla.  lieff.  Int.  827;  Orermled  on  still  later  appeal  in  118  Pa. 

126,  57  A.  R.  445,  6  Atl.  458,  48  Phila.  Ijeg.  Int.  467,   18  W.  N. 

C.  181. 
Rigbt  to  pollute  stream. 

Cited  in  Trevett  v.  Priaon  Asso.  98  Va.  332,  81  A.  S.  R.  727,  50  L.R.A.  564. 
80  8.  £.  373,  holding  pollution  of  stream  by  privies  which  accommodate  large 
number  of  people  entitles  lower  riparian  owners  to  damages. 

Cited  in  reference  notes  in  27  A.  S.  R.  720,  on  damages  for  pollution  of  stream: 

28  A.  S.  R.  249,  on  liability  of  riparian  owner  for  pollution  of  streams;   29 
A.  S.  R.  539,  on  injury  to  land  by  debris  deposited  by  water  course. 

Cited  in  notes  in  1  LJRJl  297,  on  acquisition  of  right  to  create  or  maintain 
nuisance,  by  prescription;  24  L.RJL  66,  on  how  far  stream  may  be  polluted  by 
mine  water;  41  L.  ed.  U.  S.  838,  on  drainage  of  surface  water;  1  £.  R.  C.  272, 
on  liability  for  injury  due  to  escape  of  anything  likely  to  do  harm;  10  K  R.  C 
243,  on  right  of  riparian  owner  to  purity  of  stream. 
—  Right  of  manufactories  in  condnctlng  their  business. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Oo.  v.  Hamilton,  100  Ala.  252,  46  A.  S.  R. 
48,  14  So.  167,  holding  that  manufacturer  cannot  pollute  natural  stream  so 
as  to  practically  destroy  its  value  to  lower  riparian  proprietors;  Baltimore  v, 
Warren  Mfg.  Co.  59  Md.  96,  holding  that  injunction  will  lie  to  restrain  pollu- 
tion of  stream  by  manufacturing  company  to  injury  of  water  supply  of  city; 
Straight  y.  Hover,  79  Ohio  St.  263,  22  LJLA.(N.S.)  276,  87  N.  E.  174;  Missis- 
sippi Mills  Co.  V.  Smith,  69  Miss.  299,  80  A.  S.  R.  546,  11  So.  26,— holding  that 
public  policy  of  encouraging  manufactories  does  not  permit  polluting  of  stream 
to  injury  of  lower  riparian  owners;  Beach  t.  Sterling  Iron  &  Zinc  Co.  54  N. 
J.  Eq.  65,  33  AtL  286,  holding  discoloration  of  stream  by  mining  company  ac- 
tionable although  natural  and  necessary  result  of  ordinary  mining  operations; 
Strobel  v.  Kerr  Salt  Co.  164  N.  Y.  803,  79  A.  S.  R.  643,  51  LJLA.  687,  58  N.  E. 
142,  holding  that  great  industries  located  on  natural  stream  cannot  inflict  sub- 
stantial injury  upon  lower  riparian  owner;  Philadelphia  ▼.  Carmany,  18  W.  N. 
C.  152,  holding  city  entitled  to  enjoin  owners  of  dye  mill  from  polluting  stream 
by  emptying  its  refiuM  therein  and  rendering  water  unfit  for  domestic  use;  Wil- 
liams ▼.  Union  ImproT.  Co.  6  Kulp,  417,  holding  that  different  owners  of  prem- 
ises along  stream  may  join  in  bill  to  restrain  pollution  thereof  by  mine  water 
oontaining  poisonous  substances;  H.  B.  Bowling  Coal  Co.  t.  Ruffner,  117  Tenn. 
180,  9  LltJL(N.S.)  923,  100  S.  W.  116,  10  A.  &  E.  Ann.  Cas.  581,  holding  coal 
mine  operator  liable  for  damages  resulting  from  pumping  acidulated  subter- 
ranean water  from  his  mine  into  stream  and  rendering  it  unfit  for  its  accus- 
tomed use. 

Distinguished  in  Richmond  t.  Test,  18  Ind.  App.  482,  48  N.  E.  610,  holdi^ 
city  not  liable  to  riparian  owner  for  pollution  of  stream  with  sewage. 
Relatlye  rights  of  riparian  owners. 

Cited  in  People  v.  Hulbert,  131  Mich.  156,  100  A.  8.  R.  588,  64  L.RJL  265, 
91  N.  W.  211,  holding  that  riparian  owner  on  inland  lake  has  right  to  bathe 
therein  as  against  city  drawing  its  water  supply  from  lake  under  like  ownership. 

Overruled  on  later  appeal  in  113  Pa.  126,  57  A.  R.  445,  6  Atl.  453,  43  PhUa. 
Leg.  Int.  467,  18  W.  N.  C.  181,  holding  pollution  of  stream  by  acidulated  water 
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from  operation  of  coal  mine,  damnum  absque  injuria  as  to  lower  owner  although 
he  had  purchased  because  of  the  purity  of  the  water. 

27  AM.  RSP.  718,  CENTRAIi  R.  CO.  v.  GRSEN,  86  PA.  427. 
Ck>n8triictlon  of  penal  statutes. 

Cited  in  Kansas  City,  M.  &  B.  R.  Co.  y.  Spencer,  72  Miss.  491,  17  So.  168, 
holding  penal  statutes  strictly  construed. 

Cited  in  reference  note  in  49  A.  R.  655,  on  number  of  recoyeries  against  rail- 
road for  statutory  penalty. 

Cited  in  note  in  16  £.  R.  0.  550,  on  right  to  recover  penalty  imposed  upon 
prohibited  act. 

Right  of  several  parties  aggrieved  by  same  offense  to  recover  penalty. 

Cited  in  Com.  v.  Rentschler,  26  Pa.  Co.  Ct.  39,  11  Pa.  Dist.  R.  203,  holding 
statute  which  visits  single  act  with  double  punishment  luconstitutional;  Bergner 
&  E.  Brewing  Co.  v.  Koenig,  30  Pa.  Super.  Ct.  618,  holding  validity  of  penal 
statute  for  violation  of  trademarks  not  affected  by  fact  that  there  may  be  sev- 
eral parties  aggrieved;  Com.  v.  Rockafellow,  2  Lack.  Legal  News,  335,  holding 
conviction  of  one  receiving  deposit  during  insolvency  bar  to  other  prosecutions 
for  similar  acts  during  same  period;  Porter  v.  Dawson  Bridge  Co.  157  Pa.  367, 
27  Atl.  730,  33  W.  N.  C.  267,  24  Pittsb.  L.  J.  N.  S.  205,  holding  one  act  of  col- 
lection of  illegal  tolls  offense  punishable  by  statutory  penalty,  and  whether  act 
of  collection  includes  one  or  many  tolls  there  is  but  one  offense. 

Cited  in  reference  note  in  31  A.  R.  543,  on  right  to  impose  aggregated  penal- 
ties for  repeated  offenses. 

Right  of  carrier  to  discriminate  against  colored  passengers. 

Cited  in  notes  in  41  A.  D.  483,  on  right  of  carriers  to  discriminate  against 
passengers  on  ground  of  color;  45  L.  ed.  U.  S.  245,  on  constitutionality  of  stat- 
utes requiring  separate  accommodations  for  white  and  colored  passengers;  18 
L.R.A.  641,  on  statutory  regulations  as  to  rights  of  colored  passengers. 

27  AM.  REP.  728,  MATHLAS  v.  SBIjI/ERS,  86  PA.  486. 
Uen  for  services. 

Cited  in  Brown  v.  Dempsey,  95  Pa.  243,  holding  that  owner  of  machinery  left 
for  repairs  cannot  maintain  replevin  unless  he  first  pay  or  tenders  amount  due 
for  repairs;  Yearsley  v.  Gray,  140  Pa.  238,  21  Atl.  318,  holding  agister  not 
bound  to  restore  horse  which  he  has  taken  to  pasture  until  compensation  paid 
or  tendered. 

Cited  in  note  in  37  A.  D.  523,  on  possession  as  essential  to  claim  of  lien  for 
services. 

—  Agreement  as  to  amoiint. 

ated  in  Hensel  v.  Noble,  95  Pa.  345,  40  A.  R.  659,  1  Pittsb.  L.  J.  N.  S.  208, 
holding  o(nnmon  law  lien  of  tradesman  or  artisan  good  whether  there  be  agree- 
ment for  stipulated  price,  or  only  implied  contract  to  pay  reasonable  compensa- 
tion. 

Effect  of  giving  property  bond  in  replevin. 

Cited  in  Swope  v.  Crawford,  17  Lane.  L.  Rev.  196,  16  Pa.  Super.  Ct.  474,  18 
Lane.  L.  Rev.  177,  holding  giving  of  property  bond  changes  title  and  turns  plain- 
tiff's right  into  chose  in  action. 
Effect  of  plea  of  property  in  replevin. 

Cited  in  Upham  v.  Allen,  73  Mo.  App.  224;  Wyeth  Hardware  Co.  v.  Carthagij^ 
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Hardware  Co.  75  Mo.  App.  518,— holding  plaintiff  in  replerin  for  poosowion  of 
>pecific  personal  property  required  to  prove,  when  issue  raises  question  of  title, 
that  he  had  general  or  special  property  in  goods  taken  and  right  to  immediate 
and  exclusive  possession;  Ryle  v.  Knowles  Loom  Works,  31  C.  C.  A.  340,  59 
C.  S.  App.  663,  87  Fed.  976;  Osier  v.  Bennett,  33  Pa.  Co.  a.  193;  Strong,  D. 
A  Co.  V.  Dinniny,  175  Pa.  686,  34  Atl.  919,— holding  that  plea  of  property  im- 
poses upon  plaintiff  in  replevin  necessity  of  establishing  his  title  and  ri^t  of 
exclusive  possession;  Hartshome  v.  Seeds,  1  Chester  Co.  Rep.  460,  holding  plea 
of  property  in  replevin  not  inconsistent  with  special  plea  of  right  of  lien  and 
two  may  be  joined;  Evans  v.  Lyons,  9  Luzerne  Leg.  Reg.  265,  holding  that  plea 
of  non  cepit  in  replevin  joined  with  that  of  property  does  not  admit  plaintiff's 
property;  Crawford  v.  Fulmer,  10  North.  Co.  Rep.  25,  31  Pa.  Co.  Ct  221,  14 
Pa.  Dist.  R.  487,  holding  that  trial  of  title  includes  case  of  right  of  possession 
to  goods  distrained. 

27  AM.  REP.   726,  DARLINGTON'S  APPEAL,   86  PA.  512. 

Object  of  statute  of  frauds. 

Cited  in  Fox  v.  Cincinnati,  33  Or.  492,  holding  that  statute  of  frauds  was 
not  made  to  cover  fraud. 
Discretion  of  court  ms  to  amendmeiU  of  bill. 

Cited  in  Church  v.  Holcomb,  46  Mich.  29,  7  N.  W.  726,  holding  amendments 
to  bill  in  equity  discretiokiary  with  court. 

Validity  of  contracts  or  gifts  between  persons  sustaining  confidential 
relations. 

Cited  in  Kester  v.  Bahr,  10  Luzerne  Leg.  Reg.  1,  holding  inequality  of  con- 
tract regarded  as  evidence  of  fraud  where  one  party  feeble  minded;  Neal  v. 
Black,  177  Pa.  83,  34  LJlJli.  707,  86  Atl.  561,  26  Pittsb.  L.  J.  N.  S.  45,  holding 
proof  of  righteousness  of  voluntary  donation  sufficient  if  it  shows  donor  knew 
and  understood  what  he  was  doing. 

Cited  in  notes  in  9  A.  S.  R.  323,  on  deed  from  wife  to  husband;  16  L.R.A. 
(X.S.)   1096,  on  independent  advice  as  a  condition  of  a  valid  gift  inter  vivos 
between  parties  occupying  confidential  relations. 
Burden  of  proof  as  to  fairness  of  transactions. 

Cited  in  Stenger  Benev.  Asso.  v.  Stenger,  54  Neb.  484,  74  N.  W.  846,  holding 
burden  on  husband  or  one  claiming  under  him  to  establish  that  no  unfair  ad- 
vantage or  undue  influence  was  exercised  by  him  on  wife  in  obtaining  execution 
of  contract;  Livingston  v.  Hall,  73  Md.  386,  21  AtL  49;  Hovorka  v.  Havlik,  68 
Neb.  14,  110  A.  S.  R.  387,  93  N.  W.  990,— holding  burden  upon  husband  to  show 
that  gratuitous  transfer  from  wife  was  made  freely  and  fairly;  Hall  v.  Otter- 
»on,  52  N.  J.  Eq.  522,  28  Atl.  907,  holding  burden  on  husband  to  show  that  wife 
thoroughly  understood  eflfect  of  trust  deed  executed  by  her  to  him;  Reinard's 
Estate,  32  Pa.  Super.  Ct.  608;  Nichols  v.  Nichols,  149  Pa.  172,  24  AtL  194,  22 
i^ittsb.  L.  J.  N.  S.  469, — holding  very  slight  evidence  sufficient  to  cast  upou 
those  claiming  under  husband,  dealing  with  estate  of  wife,  burden  of  showin<* 
that  he  derived  no  advantage  therefrom;  Shea's  Appeal,  121  Pa.  302,  1  L.RA. 
422,  15  Atl.  629,  45  Phila.  Leg.  Int.  465,  holding  burden  on  person  setting  up 
ante-nuptial  contract  as  defense  to  widow's  claim  of  dower  to  show  no  advan- 
tage was  taken  of  confidential  relation  and  wife's  knowledge  of  its  provisions; 
Chenvront  v.  Chenvront,  54  W.  Va.  171,  46  8.  E.  233,  holding  burden  of  proof 
on  husband  in  suit  by  wife  to  set  aside  deed  between  them  on  ground  of  fraud 
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to  show  fairiicM  of  transaction  and  wife's  understanding  of  it;  Swigcr  v.  Swiger, 
58  W.  Va.  119,  52  S.  E.  23,  holuing  burden  of  proof  on  husband  to  show  that 
his  dealings  with  wife  were  fair,  just  and  equitable. 

Cited  m  reference  notes  in  29  A.  R.  197,  on  presumption  of  fraud  on  creditors 
in  conveyance  from  wife  to  husband;  2  A.  S.  R.  361,  on  effect  of  ludue  influence 
in  conveyances  between  husband  and  wife. 

Cited  in  notes  in  11  A.  S.  R.  758,  759,  on  presumptions  and  proof  as  to  fraud 
between  persons  in  fiduciary  relations;  6  E.  R.  C.  877,  on  degree  of  proof  neces- 
sary on  part  of  one  who  occupies  position  of  trust  or  sustains  position  of  legal 
or  natural  authority  over  another,  to  establish  validity  of  gift  or  benefit  from 
latter  to  former  or  any  financial  settlement  between  them. 
^—Between  corporation  and  director. 

Cited  in  Sebring  v.  Joanna  Heights  Asso.  2  Pa.  Dist.  R.  629,  holding  that 
director  of  corporation  occupies  such  fiduciary  relation  towards  corporation  as 
to  prevent  him  acquiring  title  to  its  property  at  judicial  sale. 

^Between  attorney  and  client. 

Cited  in  O'Donnell  v.  Breck,  7  Pa.  Super.  Ct.  24,  holding  burden  of  estab- 
lishing perfect  fairness  of  all  transactions  between  attorney  and  client  on  for- 
mer; Merriman  v.  Munson,  134  Pa.  114,  19  Atl.  479,  on  burden  of  establishing 
fairness  of  transaction  between  attorney  and  client. 

Cited  in  reference  note  in  31  A.  R.  23,  as  to  what  agreements  between  attor- 
ney and  client  as  to  former's  compensation  will  be  sustained. 
<»  Between  pastor  and  members  of  congregation. 

Distinguished  in  Longenecker  v.  Zion  Evangelical  Lutheran  Church,  200  Pa. 
567,  50  Atl.  244,  19  Lane.  L.  Rev.  1,  holding  gift  of  bonds  by  elderly  lady  in 
sound  senses  to  church  for  valuable  consideration  valid  where  pastor  and  officers 
free  from  fraud  or  undue  influence. 
^—Between  uncle  and  nephew. 

ated  in  Darlington's  Estate,  147  Pa.  624,  30  A.  S.  R.  776,  28  Atl.  1046,  80 
W.  N.  C.  15,  holding  burden  of  proof  on  nephew  to  show  that  aged  uncle  living 
with  him  knew  effect  resulting  from  signing  of  note  obligating  nearly  all  his 
estate. 
—  Between  parent  and  child. 

Cited  in  Huffman  v.  lams,  8  Sadler  (Pa.)  152,  11  Atl.  444,  holding  burden  on 
son  to  prove  consideration  for  notes  given  by  father;  Milliken's  Appeal,  4  Walk. 
(Pa.)  95,  holding  burden  of  proof  upon  one  standing  in  loco  parentis  to  another 
to  show  that  deed  of  trust  from  latter  was  valid;  Miskey's  Appeal,  107  Pa. 
611,  3  Pennyp.  408,  40  Phila.  Leg.  Int.  414,  holding  burden  on  son  to  show  that 
he  has  taken  no  advantage  of  his  influence  and  knowledge  to  obtain  voluntary 
deed  from  father;  Stewart's  Estate,  137  Pa.  175,  20  Atl.  554,  26  W.  N.  C.  553, 
holding  satisfactory  evidence  of  clear  intention  of  donor  to  confer  gift  necessary 
where  relation  of  father  and  son  exists  and  father  of  great  age  and  infirm. 

Cited  in  reference  notes  in  29  A.  R.  547,  on  presumption  of  fraud  in  transfer 
by  father  of  all  his  property  to  son;  30  A.  R.  577,  on  validity  of  conveyance 
by  minor  to  a  person  in  loco  parentis  on  day  of  majority. 

Distinguished  in  Hoffman's  Estate,  32  Pa.  Super.  Ct.  650,  24  Lane.  L.  Rev. 
193,  holding  gift  of  note  by  aged  decedent  to  son  more  than  two  years  before 
death  valid,  in  absence  of  exercise  of  any  control  or  undue  influence;  Coleman's 
Estate,  193  Pa.  605,  44  Atl.  1086,  holding  business  dealings  between  parent  and 
child  not  per  se  fraudulent;  Kleckner  y.  Kleckner,  212  Pa.  516,  61  Atl.  1019, 
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liolding  conveyance  by  mother  to  son  of  all  her  property  for  her  support  and 
maintenance  for  life  valid  in  absence  of  undue  influence. 

—  Between  hustMUid  mnd  wife. 

ated  in  Huffman  v.  Huffman,  35  Ind.  App.  643,  73  N.  K  1096,  holding  con- 
fidential relationship  of  husband  and  wife  sufficient  on  whidi  to  establish  con- 
structive trust  by  court  of  equity;  Leach  v.  Mattix,  149  Ind.  152,  48  N.  E.  791^ 
holding  that  married  woman  may  convey,  by  trustee,  her  separate  real  estate 
to  husband  for  consideration  or  as  gift,  subject  to  be  avoided  for  fraud  or  undue 
influence;  Berkowitz  v.  Brown,  3  Misc.  1,  23  N.  Y.  Supp.  792,  holding  deed  of 
married  woman  made  directly  to  husband  presumptively  void  in  equity:  Nor- 
fleet  ▼.  Hawkins,  93  N.  C.  392,  holding  that  doctrine  of  presumption  of  fraud 
arising  from  fiduciary  relations  applies  to  contracts  between  husband  and  wife; 
Hege's  Estate,  12  Lane  L.  Rev.  105,  holding  husband  bound  to  deal  with  wife 
in  strictest  confidence;  Kessler's  Estate,  7  Pa.  Co.  Ct.  598,  47  Phila.  Leg.  Int. 
36,  holding  widow  entitled  to  have  ante  nuptial  settlement  procured  by  fraud 
and  misrepresentation  on  part  of  intended  husband  set  aside;  Re  Warner,  3$ 
Pittsb.  L.  J.  N.  8.  427,  holding  contract  depriving  wife  of  interest  in  husband^ 
estate  without  adequate  compensation,  signed  in  reliance  on  husband's  repre- 
sentations, void;  Church  of  Jesus  Christ  L.  D.  S.  v.  Watson,  25  Utah,  45,  69 
Pac.  581,  holding  that  advantageous  dealings  by  spiritual  adviser  with  one  who 
is  without  independent  advice  and  about  to  die,  and  whose  mind  is  impaired 
by  physical  weakness  will  be  set  aside;  Hinkle  ¥.  Hinkle,  84  W.  Va.  142,  11 
S.  E.  993,  holding  contract  releasing  right  in  husband's  estate  made  by  illiterate 
woman,  without  explanation  and  containing  no  provision  for  her,  not  bar  to 
dower. 

Distinguished  in  Richart  v.  Wisner,  12  Luzerne  Leg.  Reg.  227,  holding  that 
mere  persuasion  by  husband  will  not  avoid  deed  of  wife  to  third  person  if  her 
will  be  not  coerced;  Moyer  v.  Dobson,  9  Del.  Co.  Rep.  377,  holding  declarations 
of  husband  to  wife  inducing  giving  of  mortgage  by  wife  to  secure  debt  of  hus- 
band inadmissible  in  suit  upon  noortgage  when  not  made  in  presence  of  mort- 
gagee; Kerr's  Appeal,  104  Va.  282,  14  Pittsb.  L.  J.  N.  8.  239,  42  Phila.  Leg. 
Int.  6,  holding  that  married  woman  may  assist  husband'  by  giving  him  her 
separate  estate  and  no  burden  on  husband  to  prove  bona  fides. 

—  Between  physlcUui  and  patient. 

Cited  in  note  in  88  A.  R.  789,  on  burden  of  proof  as  to  undue  infiuenoe  in 
gift  from  patient  to  physician. 

27  AM.  REP.  7SS,  POOIiET  t.  WHITMORS:,  10  HEI8K.  61t. 
Implied  authority  of  member  of  nontradlni;  partnership. 

Cited  in  Childers  v.  Neely,  47  W.  Va.  70,  81  A.  S.  R.  777,  49  LJl-A.  468,  84 
S.  E.  828,  holding  that  nontrading  partnership  does  not  confer  same  authcnity 
by  implication  on  its  members  to  bind  firm  as  oommereial  partnership. 

—  To  execute  negotiable  instrument. 

Cited  in  Pease  v.  Cole,  53  Conn.  53,  55  A.  R.  58,  22  Atl.  681;  Lee  ▼.  First 
Nat.  Bank,  45  Kan.  8,  11  LJl.A.  238,  25  Pac  196,— holding  partner  in  non- 
trading  firm  without  implied  power  to  bind  it  by  execution  of  commercial 
paper  in  firm  name;  Harris  v.  Baltimore,  73  Md.  22,  25  A.  S.  R.  566,  8  UlA. 
677,  20  AtL  111;  National  State  Capital  Bank  v.  Noyes,  62  N.  H.  35,— holding 
that  partner  in  noncommercial  partnership  cannot  bind  firm  by  promissory 
note,  in  absence  of  authority,  usag^  or  necessity;  Third  Nat.  Bank  v.  Snyder, 


Digitized  by 


Google 


1053  NOTES  ON  AMERICAN  REPORTS.  [726-742 

10  Mo.  App.  211,  holding  that  partner  in  firm  of  coffee  brokers  cannot  bind  it 
as  matter  of  law  by  issuing  negotiable  paper;  McManus  v.  Smith,  37  Or.  222, 
61  Pac  844,  holding  that  member  of  nontrading  partnership  has  no  implied 
authority  to  give  note  in  firm  name  in  transaction  outside  of  apparent  and 
actual  scope  of  business;  Snively  y.  Matheson,  12  Wash.  88,  50  A.  S.  R  877, 
40  Pac.  628,  holding  that  partner  in  contracting  und  building  business  cannot 
bind  firm  by  note  and  mortgage,  in  absence  of  authority,  usage  or  lecessity. 

Cited  in  reference  notes  in  35  A.  R.  89,  on  power  of  partner  to  bind  noncom- 
mercial partnership  by  negotiable  instrument;  18  A.  S.  R.  34,  on  liability  of  firm 
on  note  signed  in  firm  name  by  partner  for  his  own  benefit. 

Cited  in  notes  in  13  A.  D.  117,  on  partner's  power  to  bind  firm  on  note  nego- 
tiated for  its  benefit;  31  A.  S.  R.  756,  757,  on  execution  or  indorsement  of  ac- 
commodation paper  by  partner;  48  A.  S.  R  441,  442,  as  to  when  nontrading 
partnership  is  bound  by  loan  effected  by  one  member. 

27  AM.  REP.  787,  BOGART  ▼.  McGIiXJNG,  11  HKISK,  105. 
Revival  of  liability  of  discharged  indorser. 

Cited  in  Rosson  v.  Carroll,  90  Tenn.  90,  12  L.R.A.  727,  16  S.  W.  66,  holding 
that  discharged  indorsee  may  revive  his  liability  by  promise  to  pay  or  acknowl- 
edgment of  liability;  People's  Nat.  Bank  v.  Dibrell,  01  Tenn.  301,  18  S.  W.  626, 
holding  that  indorser's  waiver  of  notice  of  demand  and  nonpayment  may  be 
proved  under  averment  that  notice  was  given. 

Cited  in  reference  notes  in  56  A.  R  255,  on  indorser's  promise  to  pay,  made 
after  maker's  default,  as  waiver  of  proof  of  presentment  and  notice;  57  A.  8.  R. 
488,  as  to  what  constitutes  waiver  of  notice  of  presentment  and  dishonor. 

Cited  in  note  in  29  LJI.A.  311,  on  sufi^ciency  of  promise  by  indorser  after 
failure  to  give  notice  of  dishonor. 
Bill  and  answer  as  evidence. 

Cited  in  Pearce  v.  Suggs,  85  Tenn.  724,  4  S.  W.  526,  holding  sworn  answers 
evidence  but  bill  not  required  to  be  sworn  is  not. 

27  AM.  RSP.   742,  BARRY  v.  JON£S,   11  HEISK.  206. 
Duty  of  sorriviiic  partner  to  preserve  partnership  estate. 

Cited  in  Porter  v.  Long,  124  Mich.  584,  83  N.  W.  601,  holding  son,  as  surviv- 
ing partner  not  entitled  to  compensation  for  managing  firm  business  after 
father's  death;  Scudder  v.  Ames,  89  Mo.  496,  14  S.  W.  525,  holding  surviving 
partner  bound  to  discharge  his  duties  in  preserving  partnership  estate  without 
compensation. 

Cited  in  notes  in  4  A.  a  R.  307;  15  A.  S.  R.  893;  17  L.R.A.(N.S.)  400;  65 
A.  D.  302,— on  compensation  to  surviving  partner;  17  L.RA.(N.S.)  386,  on 
right  of  partner  to  compensation  for  services  rendered  to  partnership;  21  L. 
ed.  U.  S.  642,  on  rights  and  powers  of  surviving  partner. 

Distinguished  in  Condon  v.  Callahan,  115  Tenn.  285,  112  A.  S.  R.  833  note, 
1  L.R.A.(N.S.)  643,  89  8.  W.  400,  6  A.  &  E.  Ann.  Cas.  659,  holding  surviving 
partner  entitled  to  compensation  for  completing  railroad  construction  contract. 
Right  of  receiver  to  reimburse  himself  out  of  assets. 

Cited  in  Bassick  Min.  Co.  v.  Schoolfield,  15  Colo.  376,  24  Pac  1049,  holding 
that  receiver  may  pay  himself  amount  allowed  by  court  out  of  assets  in  his 
hands. 
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Cited  in  reference  note  in  108  A.  S.  R.  521,  oo  rigiit  of  mitifiag  imliiei  ap- 
pointed receiver  to  compensation  as  such. 

Cited  in  notes  in  112  A.  S.  R.  845,  on  right  of  snrriring  partaer  of  eoBmercial 
firm,  to  compensation  for  acting  as  receiver;  17  T«.R.A.(NA)  408,  on  right  of 
surviving  partner  acting  as  receiver  to  compensatioB  for  servioes  in  winding 
up  Urm  business. 

27  AM.  REP.  744,  GIIX  ▼.  MORRIS,  11  HEISK.  •14. 
Effect  of  principal's  dlscharse  on  saretj. 

Cited  in  State  t.  Parker,  72  AIa.  181,  holding  discharge  of  sureties  hj  jodg> 
ment  on  first  bond  discharges  principal  and  sureties  on  additional  bond;  Lamb 
T.  Wahlenmaier,  144  CaL  91,  103  A.  S.  R.  66,  77  Pac.  765;  Baker  t.  Merriam,  97 
Ind.  539, — holding  extinction  of  liability  of  principal  extinguishes  that  of  sure- 
ty; Renkert  t.  Elliott,  11  Lea,  235,  holding  that  judgment  in  suit  for  wrong- 
ful suing  out  attachment  in  favor  of  defendant  inures  to  benefit  of  surety. 

Cited  in  note  in  43  L.R.A.  165,  180,  on  effect  of  judgmoit  in  action  against 
part  of  obligors  consisting  of  principal  and  surety  to  limit  liability  of  other 
obligors. 
When  former  adjudication  bars  snbseqaent  action. 

Cited  in  Anderson  v.  Fleming,  160  Ind.  597,  66  L.R.A.  119,  67  N.  E.  443,  hold- 
ing that  judgment  against  codefendant  contractor  for  personal  injuries  sus- 
tained from  excavation  in  sidewalk  may  be  pleaded  by  city  in  action  against 
it;  Provident  Sav.  Life  Assur.  Soc  v.  Duncan,  1  Tenn.  Ch.  App.  662,  holding 
that  former  judgment  to  constitute  bar  must  have  been  rendered  in  suit  where 
point  now  raised  was  directly  in  issue;  State  ex  reL  Turner  v.  Circuit  Ct  71 
Wis.  595,  88  N.  W.  192  (dissenting  opinion),  on  finality  of  judgment  of  su- 
preme court. 

27  AM.  REP.  747,  HATNES  ▼.  CARTER,   12  HEISK.   7. 

Necessity  of  retiring  vendor  givinc  actual  notice  to  dealers. 

Cit«d  in  Preston  v.  Foellinger,  24  Fed.  680,  holding  one  not  liable  for  goods 
sold  to  son,  having  same  name,  who  succeeded  him  in  business,  where  due  and 
ample  notice  was  given  at  place  where  business  is  conducted. 

Cited  in  reference  note  in  36  A.  R.  390,  on  effect  of  failure  of  previous  deal- 
ers with  partnership  to  receive  notice  of  dissolution. 

Cited  in  notes  in  26  A.  D.  290,  on  notice  of  dissolution  of  partnership;  2S 
A.  D.  293,  on  necessity  of  actual  notice  of  dissolution  of  partnership  to  cus- 
tomers; 40  A.  S.  R.  573,  on  notice  to  terminate  liability  after  dissolution  of  firm. 

27  AM.  REP.  750,  MEMPHIS  v.  WOODWARD,  12  HEISK,  4tt. 
Right  of  de  Jure  officer  to  sue  for  salary  paid  de  facto  officer. 

Cited  in  Fylpaa  v.  Brown  County,  6  S.  D.  634,  62  N.  W.  962,  holding  pay- 
ment by  county  to  de  facto  officer  after  title  to  office  judicially  determined  no 
defense  to  action  for  salary  by  de  jure  officer;  State  ex  reL  WOTrell  v.  Carr, 
129  Ind.  44,  28  A.  8.  R.  163,  13  L.RJL  177,  28  N.  £.  88,  holding  paysHmt  of 
salary  to  de  facto  state  officer  with  full  knowledge  of  invalidity  of  his  title, 
no  defense  to  action  for  same  by  de  jure  officer;  Currey  y.  Wright,  9  Lea, 
247,  on  right  of  de  jure  officer  to  sue  for  salary  already  paid  to  de  facto  officer; 
Rasmussen  v.  Carbon  County,  8  Wyo.  277,  45  L.R,A.  295,  56  Pac  1098,  hold- 
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ing  payment  by  county  to  de  facto  officer  no  defense  to  action  brought  by  de 
jure  officer  for  salary. 

Cited  in  reference  note  in  10  A.  S.  R.  285,  on  right  of  officer  de  jure  to 
salary  when  officer  de  facto  held  possession  of  office. 

Cited  in  note  in  19  L.R.A.  689,  on  right  of  officer  de  jure  to  salary  for  period 
a  de  facto  officer  has  acted  and  received  pay. 

Distinguished  in  Stearns  v.  Sims,  24  Okla.  623,  24  L.R.A.(N.S.)  475,  104 
Pac.  44,  holding  that  de  jure  chief  of  police  cannot  recover  salary  paid  to 
de  facto  officer  during  former's  wrongful  suspension;  Brown  v.  Tama  County, 
322  Iowa,  745,  101  A.  S.  R.  296,  98  N.  W.  562,  holding  that  de  jure  officer 
cannot  recover  from  county  salary  paid  de  facto  officer  pending  contest  of 
office. 

Disapproved   in   Coughlin   v.  McElroy,   74  Conn.   397,   92   A.   8.   R.   224,   60 
Atl.   1025,  holding  that  payment  of  salary  by  city  to  de  facto  officer  before 
judgment   of   ouster   protects  city   from    action   to   recover   same   by  de   jure 
officer. 
—  Necessity  for  establishment  of  title. 

Cited  in  Ransom  v.  Boston,  192  Mass.  299,  78  N.  E.  481,  7  A.  &  E.  Ann.  Cas. 
733,  on  duty  of  officer  de  jure  to  establish  his  right  by  mandamus  before  he 
can  recover  salary  which  has  been  paid  officer  de  facto;  Selby  v.  Portland, 
14  Or.  243,  58  A.  R.  307,  12  Pac.  377,  holding  that  de  jure  officer  cannot 
recover  salary  while  out  of  possession  of  office  until  he  obtains  determination 
of  competent  tribimal  in  favor  of  his  title  in  direct  proceeding  instituted  foi 
that  purpose. 
Nature  of  officer's  right  to  salary. 

Cited  in  State  ex  rel.  Chapman  v.  Walbridge,  153  Mo.  194,  54  S.  W.  447, 
holding  right  of  public  officer  to  salary  of  his  office,  right  created  by  law,  ano 
incident  to  office  and  not  dependent  upon  fact  or  value  of  services  rendered, 
Beard  v.  Decatur,  64  Tex.  7,  53  A.  R.  735,  holding  salary  or  emoluments 
of  public  office  incident  to  title  to  office  and  not  to  its  occupation  or  exercise, 
Brown  v.  Galveston  Wharf  Co.  92  Tex.  520,  60  S.  W.  126,  holding  salary  of 
president  of  private  corporation  incident  to  office  not  dependent  on  contract 
nor  subject  to  deduction  for  failure  to  perform  duties  of  office. 
What  is  an  "office." 

Cited  in  Malone  v.  Williams,  118  Tenn.  390,  121  A.  8.  R.  1002,  103  S.  W.  798, 
holding  office  incorporeal  right  and  consists  in  right  to  execute  public  trust 
and  take  emoluments  belonging  to  it. 
Abolishment  of  offices. 

Cited  in  reference  note  in  63  A.  S.  R.  728,  on  abolishment  of  offices^ 

27  AM.  REP.  755,  NIBIJCTT  ▼.  NASHVIIiliE,  12  HEISK.  684. 
liiability  of  municipal  corporation  for  injuries  from  defectiye  streets. 

Cited  in  Knoxville  v.  Bell,  12  Lea,  167;  Knoxville  v.  Hixon,  8  Shannon, 
Cas.  134, — holding  miuicipal  corporation  liable  for  damages  for  failure  to 
keep  streets  and  sidewalks  in  proper  repair. 

Cited  in  reference  notes  in  38  A.  R.  192,  on  platform  in  alley  at  rear  of 
store  as  nuisance;  47  A.  S.  R.  629,  on  obstruction  of  alley  as  nuisance;  2  A. 
8.  R.  212,  on  duty  of  municipal  corporation  to  maintain  guards  and  lights 
about  excavations  while  repairing  streets  and  sidewalks. 
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Cited  in  notes  in  15  A.  S.  R.  848,  on  liability  of  municipal  coqx>ration  for 
maintaining  a  nuisance;  103  A.  S.  R.  271,  on  necessity  that  care  of  street 
extend  to  all  portions. 

Distinguished  in  Oliver  v.  Nashville,  106  Tenn.  273,  61  S.  W.  89,  holdinjj 
municipal  corporation  not  liable  for  injury  occurring  on  defective  street  b\ 
reason  of  injured  party's  fault;  Chattanooga  v.  Reid,  103  Tenn.  616,  53  S.  W. 
937,  holding  municipal  corporation  not  bound  to  build  sewers  to  remove  private 
nuisance  and  not  liable  for  failure  to  prosecute  person  creating  it. 

—  Defects  near  highway. 

Cited  in  Delphi  v.  Lowery,  74  Ind.  520,  39  A.  R.  98,  holding  duty  of  cit\ 
not  fully  discharged  by  making  traveled  part  of  street  safe;  Indianapolis  v. 
Emmelman,  108  Ind.  530,  58  A.  R.  65,  9  N.  E.  155,  holding  city  liable  for 
injury  to  child  occasioned  by  its  fall  into  unguarded  excavation  in  stream  at 
street  crossing;  Earl  v.  Cedar  Rapids,  126  Iowa,  361,  106  A.  S.  R.  361,  102 
N.  W.  140,  holding  city  liable  for  injury  occasioned  by  negligent  maintenance 
of  cellar  way  extending  into  traveled  street;  Biggs  v.  Huntington,  32  W.  Va. 
55,  9  S.  E.  51,  holding  duty  of  city  not  met  by  simply  keeping  bed  of  highwa\ 
or  surface  of  sidewalk  in  proper  condition. 

Cited  in  reference  notes  in  28  A.  R.  84,  on  city's  liability  for  injuries  re- 
ceived by  reason  of  defective  margin  of  street;  37  A.  R.  814,  on  obstructions 
out  of  traveled  part  of  street. 

Cited  in  note  in  26  L.R.A.  691,  on  liability  of  municipality  for  excavations 
immediately   adjoining  highway. 

Distinguished  in  Williams  v.  Nashville,  106  Tenn.  633,  63  &  W.  231,  hold- 
ing city  not  liable  for  injury  sustained  by  trespasser  falling  into  excavation 
in  rock  quarry  within  its  limits  but  situated  away  from  streets. 

—  Lack  of  railing. 

Cited  in  Knowlton  v.  Pittsfield,  62  N.  H.  535,  holding  want  of  railing  which 
town  can  legally  maintain  defect,  when  it  renders  highway  unsuitable  for  travel. 
Duty  of  owner  to  keep  land  in  safe  condition. 

Cited  in  Qapp  v.  La  Grill,  103  Tenn.  164,  62  S.  W.  134,  holding  owner  of 
land  adjacent  to  highway  owes  no  duty  to  trespassers  to  keep  it  in  safe 
condition. 

Cited  in  reference  note  in  28  A.  R.  654,  on  county's  liability  for  maintain- 
ing pesthouse  in  dwelling  houses. 

27  AM.  REP.  769,  HOLLIS  T.  STALEY,  S  BAXT.  167. 
Effect  of  assumption  of  debts  of  partnership. 

Cited  in  notes  in  46  A.  D.  73,  on  retiring  partner's  lien  on  firm  assets  where 
remaining  partners  assume  debts;  9  L.R.A.(N.S.)  102,  on  assumption  of  debts 
on  dissolution  of  partnership  as  affecting  resort  to  partnership  property. 

S7  AM.  REP.  760,  HICKS  T.  RANDOLPH,  S  BAXT.  S6S. 
Liability  of  surety  when  principal  not  bound. 

Cited  in  reference  note  in  1  A.  S.  R.  463,  on  coverture  of  principal  debtor 
as  discharge  of  surety. 

Cited  in  notes  in  73  A.  D.  297,  on  cases  in  which  surety  may  be  bound  although 
principal  is  not;  73  A.  D.  298,  on  liability  of  surety,  though  principal  is  not 
liable  because  of  coverture. 
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Validity  of  note  of  married  woman. 

Cited  in  reference  note  in  2  A.  S.  R.  320,  on  validity  of  note  of  married 
woman. 

27  AM.  RSP.  761,  BfURPHY  ▼.  SOUTHERN  L.  INS.  CO.  8  BAXT.  440. 
Authority  of  agent. 

Cited  in  Fishbaugh  v.  Spunaugle,  118  Iowa,  337,  92  N.  W.  58,  holding  eyi- 
dence  as  to  agent's  general  authority  sufficient  to  support  verdict  which  in- 
cludes power  to  release  landlord's  lien. 
~  Ostensible  general  power  of  local  insurance  agent. 

Cited  in  Famum  v.  Phcenix  Ins.  Co.  83  Cal.  246,  17  A.  S.  R.  233,  23  Pao. 
869,  holding  general  or  particular  powers  of  agent  not  determined  by  calling 
him  local  agent;  Knarston  v.  Manhattan  L.  Ins.  Co.  124  Cal.  74,  56  Pac. 
773,  holding  waiver  of  conditions  by  general  agent  within  apparent  scope  of 
his  authority  in  absence  of  notice  to  contrary  to  insured;  American  Cent. 
Ins.  Co.  V.  McCrea,  8  Lea,  513,  holding  stipulation  against  running  distillery 
at  night  waived  where  agent  delivers  policy  upon  full  knowledge  that  distillery 
was  running  at  night;  Duluth  Nat.  Bank  v.  Knoxville  F.  Ins.  Co.  85  Tenn. 
76,  4  A.  S.  R.  744,  1  S.  W.  689,  holding  special  insurance  agent  of  insurer  in 
matter  of  delivery  of  policy  and  receipt  of  premium;  Mtna,  L.  Ins.  Co.  v. 
Fallow,  110  Tenn.  720,  77  S.  W.  937,  holding  that  general  agent  of  insurance 
company  may  waive  conditions  in  policy  when  acting  within  apparent  scope 
of  his  employment;  Sugg  v.  Equitable  Life  Assur.  Soc.  116  Tenn.  658,  94 
S.  W.  936,  holding  insurer  estopped  to  insist  on  forfeiture  obviated  by  state- 
ments of  duly  authorized  agent. 

Cited  in  reference  notes  in  1  A.  S.  R.  45,  on  what  agents  have  authority  to 
waive  conditions  in  policy;   4  A.  S.  R.  751,  on  authority  of  insurance  agent 
to  receive  and  forward  applications,  deliver  policies,  and  collect  premiums. 
Waiver  of  stipulation  as  to  payment  of  premiums. 

Cited  in  Equitable  Ins.  Co.  v.  McCrea,  8  Lea,  541,  holding  stipulations  as 
to  payment  of  premiums  waived  by  delivery  of  policy. 

Cited  in  reference  note  in  1  A.  S.  R.  Ill,  on  waiver  by  insurance  company 
of  condition  as  to  payment  of  premium  note. 

Cited  in  note  in  20  L.  ed.  U.  S.  398,  on  effect  of  delivery  of  life  insurance 
policy  before  payment  of  first  premium  contrary  to  its  conditions. 

27  AM.  R£P.  769,  FRENCH  ▼.  IRWIN,  4  BAXT.  401. 
Drawer's  liability  on  certified  check. 

Cited  in  reference  note  in  18  A.  S.  R.  317,  on  release  of  drawer  of  check  by 
holder  having  it  certified. 

Cited  in  notes  in  89  A.  D.  443,  444;  128  Am.  St.  Rep.  697,  701;  19  L.  ed.  U. 
S.    1008;    16   L.R.A.   510,— on  effect  of  certification   of  check   on   liability   of 
drawer;  9  L.R.A.(N.S.)   698,  on  certification  of  check  as  release  of  drawer  or 
indorser. 
Certified  check  as  payment. 

Cited  in  reference  notes  in  46  A.  S.  R.  566,  on  certified  check  as  payment; 
31  A.  S.  R.  411,  on  payment  by  certified  checks. 
Am.  Rep.  VoL  XVI.— 67. 
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27  AM.  REP.  771,  HOWELL  ▼.  SEIVIER,  1  liEA,  S«0. 
What  will  release  surety. 

Cited  in  Sully  v.  Childress,  106  Tenn.  100,  82  A.  S.  R.  875,  60  S.  W.  499^ 
holding  that  agreement  between  creditor  and  debtor  which  will  discharge 
surety  must  be  one  which  presents  legal  obstacle  to  action  upon  original  secur- 
ity. 

—  Extension  of  time  upon  usurious  consideration. 

Cited  in  Michigan  State  Ins.  Co.  v.  Soule,  61  Mich.  312,  16  N.  W.  662,  hoId> 
ing  release  of  surety  not  effected  by  mere  forbearance  to  collect  debt  or  from, 
promise  to  forbear  collection;  McLin  v.  BraJcebill,  3  Shannon,  Cas.  82;  Mc- 
Kamy  v.  McNabb,  97  Tenn.  236,  36  S.  W.  1091, — holding  release  of  sureties  not 
effected  by  extension  of  time  upon  usuri9U8  consideration. 

Cited  in  reference  notes  in  31  A.  R.  248,  on  effect  of  oral  agreement  to- 
extend  time  of  a  principal  to  pay  a  note  as  discharge  of  surety;  33  A.  R.  817, 
on  effect  of  void  usurious  agreement  for  extension  of  time  on  liability  of  a. 
surety  who  signs  as  maker. 

Cited  in  note  in  53  L.RJ^.  319,  320,  on  effect  of  payment  of  usury  in  eon> 
sideration  of  extension  of  time  to  principal  on  surety's  liability. 

Distinguished    in    Stone's    River   Nat.    Bank    v.    Walter,    104    Tenn.    11,    55^ 
S.  W.  301,  holding  surety  on  note  released  by  extension  of  time  beyond  ma- 
turity upon  payment,  in  advance  of  interest  for  period  of  extension. 
Sufficiency  of  consideration. 

Cited  in  Fanning  v.  Murphy,  126  Wis.  538,  110  A.  S.  R.  946,  4  L.R.A.(N.S.) 
666,  105  N.  W.  1056,  5  A.  &  £.  Ann.  Cas.  435,  holding  debtor's  promise  to  pay 
interest  on  existing  contract  and  according  to  its  terms  during  period  ot 
delay  in  enforcement  thereof  promise  to  do  what  he  is  bound  to  do. 

—  Usurious  interest  as. 

Cited  in  Vary  v.  Norton,  6  Fed.  808,  holding  usurious  interest  paid  valuable 
consideration  and  upholds  agreement  to  forbear. 

Distinguished  in  Lemmon  v.  Whitman,  75  Ind.  318,  39  A.  R.  150,  holding 
that  payment  of  usurious  interest  for  time  already  elapsed  constitutes  good 
consideration   for   agreement  to  extend  time  of   payment. 

27  AM.  REP.  774,  GOSLING  t.  CAIiDWlXIi,  1  liEA,  454. 
Right  of  insured  to  change  beneficiary  of  life  insurance  policy. 

Cited  in  Weisert  v.  Muehl,  81  Ky.  336,  holding  that  one  insured  for  benefit 
of  his  heirs  cannot,  by  devising  fund  to  his  widow,  prevent  heirs  from  recover- 
ing it;  Tennessee  Lodge  No.  20  K.  H.  v.  Ladd,  5  Lea,  716,  holding  that  direc- 
tion as  to  payment  of  benefit  fund  by  member,  by  benefit  certificate,  may  be 
changed,  unless  there  has  been  valid  executed  transfer  of  oertificate;  Scobey 
T.  Waters,  10  Lea,  551,  holding  that  husband  cannot  assign  life  insurance 
policy  in  terms  made  payable  to  wife  and  children;  Ewing  v.  Coffman,  12  Lea. 
79,  holding  that  equitable  value  of  policy  on  husband's  life  in  favor  of  wife 
belongs  to  her;  Cannon  v.  Apperson,  14  Lea,  553,  holding  widow  entitled  to- 
proceeds  of  policy  of  insurance  on  husband's  life  where  he  gave  it  to  her  by 
will  provided  she  did  not  dissent  thereto;  Handworker  t.  Diermeyer,  96  Tenn. 
619,  36  S.  W.  869,  holding  wife  who  is  beneficiary  under  policy  on  husband'a 
life  not  vested  with  interest  which  is  separate  estate  on  issuance  of  policies; 
D'Arcy  v.  Mutual  L.  Ins.  Co.  108  Tenn.  567,  69  S.  W.  768,  holding  husband'a 
policy  payable  to  widow  if  she  barvives,  otherwise  to  children,  not  subject  to- 
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be  defeated  by  transfer  of  policy  by  insured;  Cooper  v.  Wright,  110  Tenn.  214, 
75  S.  W.  1049,  holding  that  husband  may,  by  will,  dispose  of  policy  payable  to 
his  executors,  administrators  or  assigns;  Simms  v.  Randall,  117  Tenn.  543, 
06  S.  W.  971,  holding  rights  of  beneficiary  of  life  insurance  policy  not  divested 
without  her  consent  where  she  is  dependent  sister  of  assured;  Washington  L. 
Ins.  Co.  V.  Berwald,  97  Tex.  Ill,  76  S.  W.  442,  1  A.  &  E.  Ann.  Cas.  682,  holding 
that  wife,  named  in  policy  of  insurance  on  husband's  life  as  beneficiary  has  in- 
terest which  prevents  its  termination  by  agreement  between  insured  and  insurer 
without  her  concurrence;  Breitung's  Estate,  78  Wis.  33,  47  N.  W.  17  (dissenting- 
opinion),  on  right  of  insured  to  change  beneficiary  of  life  insurance  policy  by 
will. 

Cited  in  notes  in  56  A.  D.  751,  on  assignment  of  insurance  by  persons  other 
than  beneficiaries;  44  A.  S.  R.  406,  407,  on  rights  of  widow  and  children  under 
insurance  policy  payable  to  heirs;  44  A.  S.  R.  409,  on  insurance  payable  to» 
heirs  forming  no  part  of  estate ;  87  A.  S.  R.  500,  on  right  of  beneficiary  to  assign 
life  insurance  policy;  87  A.  S.  R,  503,  on  right  of  assured  to  assign  Hfe  in- 
surance policy  payable  to  his  "heirs;"  5  L.R.A.  97,  on  property,  and  change  of 
beneficiary,  in  policy  on  member's  own  life;  49  L.R.A.  738,  on  power  of  insuredJ 
to  destroy  rights  of  beneficiary  in  regular  life  policy;  49  L.R.A.  740,  on  power 
of  insured  to  destroy  rights  of  beneficiary  in  regular  life  policies  by  assign- 
ments; 26  L.  ed.  U.  S.  268,  on  assignability  of  life  insurance  policy. 

Distinguished  in  Johnson  v.  Van  Epps,  14  111.  App.  201,  holding  that  insured 
may  change  beneficiary  with  consent  of  insurer;  Fidelity  Mut.  L.  Ins.  Asao.  v. 
Winn,  96,  Tenn.  224,  33  S.  W.  1045,  holding  admission  of  husband  in  regard  to* 
forfeiture  of  policy  on  his  life,  payable  to  wife,  for  nonpayment  of  premiums, 
admissible  against  wife  where  policy  permits  change  of  beneficiary. 
Meaning  of  ''heirs." 

Cited  in  Lyons  v.  Yerex,  100  Mich.  214,  43  A.  S.  R.  452,  58  N.  W.  1112,  holding 
widow  entitled  to  share  in  proceeds  of  policy  payable  to  heirs  at  law  of  insured; 
Waller  v.  Martin,  106  Tenn.  341,  82  A.  S.  R.  882,  61  S.  W.  73,  holding  term 
"legal  heirs''  in  will  construed  to  mean  children  and  their  descendants;  Alex- 
ander V.  Wallace,  8  Lea,  569,  holding  that  word  *Tieirs*'  may  mean  heir  at  law 
or  next  of  kin. 

Cited  in  notes  in  44  A.  S.  R.  404,  on  who  are  entitled  to  take  under  policy  a» 
"heirs,"  "legal  heirs,"  and  "heirs  at  law;"  30  L.R.A.  594,  on  who  are  '"hem*" 
within  meaning  of  life  insurance  policies. 

27  AM.  HEP.  775,  LEWIS  v.  HUBBARD,  1  LEA,  436. 

Effect  of  failure  to  return  goods  on  action  for  breach  of  warranty. 

Cited  in  Southern  Brass  &  Iron  Co.  v.  Exeter  Mach.  Works,  109  Tenn.  67,  70 
S.  W.  614,  holding  that  benefit  of  warranty  may  be  had  without  return  or 
offer  to  return  goods  and  after  payment. 

27  AM.  REP.  778,  SNYDER  v.  SUMMERS,   1  LEA,  624. 
Effect  of  assumption  of  lien  by  grantee. 

Cited  in  Durham  v.  Craig,  79  Ind.  117,  holding  mortgage  by  principal  debtor 
to  surety  conditioned  on  mortgagor  paying  debt  and  indemnification  of  surety 
available  to  creditor  in  equity,  and  he  may  resort  to  property  mortgaged ;  Lacke 
V.  Homer,  181  Mass.  93,  41  A.  R.  199,  holding  measure  of  damages  in  action 
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by  grantor  against  grantee  upon  hia  contract  to  aaaume  mortgage  after  debt 
payable,  unpaid  amount  of  that  debt. 

Cited  in  notes  in  78  A.  D.  80,  on  right  of  grantor  to  sue  grantee  before  pay- 
ing mortgage  debt;  47  A.  R.  473,  on  effect  of  grantee's  acceptance  of  deed  con- 
ditioned to  be  subject  to  mortgage;  5  L.RJL  276,  277,  on  liability  of  purchaser 
of  mortgaged  land  for  mortgage  debt. 
When  promiae  to  pay  debt  of  another  is  not  within  atatvte  of  frmnda. 

Cited  in  Spur  lock  v.  Gill,  3  Shannon,  Cas.  43,  holding  that  one's  undertaking 
to  pay  another's  debt  need  not  be  written  so  far  as  levying  creditors  concerned. 
Substance  as  governing  court  of  equity's  action. 

Cited  in  Galliher  v.  Galliher,  10  Lea,  23,  holding  that  equity  looks  to  sub- 
stance of  transactions  and  actual  relations  of  parties. 
Liability  of  surety  on  injunction  bond. 

Cited  in  Baxter  v.  Washburn,  8  Lea,  1  (dissenting  opinion),  on  liability  of 
surety  on  injunction  bond. 

S7  AM.  REP.  784,  RIVERS  ▼.  THOMAS,  1  LBA,  649. 
Liability  or  irregular  indorser. 

Cited  in  Miller  t.  Ridgely,  22  Fed.  889;  Bank  of  Jamaica  v.  Jefferson,  92 
Tenn.  537,  36  A.  S.  R.  100.  *>*>  fi.  W.  211. — ^holding  indorsers  on  note  as  security 
for  payee  before  delivery  joint  makers  where  note  made  payable  to  particular 
person  or  order  and  given  for  debt  of  maker;  Harding  v.  Waters,  6  Lea,  324, 
holding  one  who  indorses  note  payable  to  particular  person  before  delivery, 
liable  as  guarantor;  Taylor  v.  French,  2  Lea,  257,  31  A.  R.  609;  Morrison 
Lumber  Co.  v.  Lookout  Mountain  Hotel  Co.  92  Tenn.  6,  20  S.  W.  292,  holding 
parol  evidence  admissible  to  show  circumstances  under  which  irregular  indorse- 
ment was  made. 

Cited   in  note  in   39   A.   R.   557,   on  liability   of  indorser  before   utterance. 

S7  AM.  REP.  789,  BRANHAM  T.  BLEDSOE  CREEK,  TURXP.  CO. 

1   LEA,   704. 
True  boundary  of  land  bounded  by  rirer. 

Cited  in  Holbert  v.  Edens,  5  Lea,  204,  40  A.  R.  26,  holding  that  call  for 
tree  on  south  side  of  navigable  river,  and  for  river,  thence  with  river  as  it 
meanders  C8*'ries  title  for  land  bounded  by  line  running  with  low  water  mark 
and  any  islands  between  that  line  and  thread  of  stream. 

Cited  in  reference  note  in  21  A.  S.  R.  839,  on  conveyance  of  lands  lying 
adjacent  to  non-navigable  waters. 

Cited  in  note  in  42  L.R.A.  503,  on  effect  of  bounding  grant  on  river  or  tide 
water  as  to  existence  of  strips  as  between  land  granted  and  water. 
Deflnition  of  channel  or  bed  of  rirer. 

Cited  in  State  v.  Muncie  Pulp  Co.  119  Tenn.  47,  104  8.  W.  437,  holding 
that  channel  and  bed  of  river  both  mean  depression  in  which  water  flows. 
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28  AM.  RBP.  1,  JONSS  ▼.  BAGOX,  68  ME.  34. 
Construction  of  wills. 

Cited  in  reference  notes  in  39  A.  R.  688,  on  construction  of  will  under  rule 
in  Shelley's  case;  32  A.  S.  R.  171,  on  construction  of  residuary  clauses  in 
wills. 

Cited  in  note  in  25  £.  R.  C.  478,  on  construction  of  general  terms  appended 
to  gift  in  will. 
Effect  of  limitation  orer  on  fee  or  absolute  estate. 

Referred  to  as  leading  ease  in  Hopkins  v.  Keazer,  80  Me.  347,  36  Atl.  616, 
holding  that  gift  of  income  to  children  with  gift  of  income  producing  estate  to 
grandchildren  when  children  have  died,  does  not  vest  fee  in  children. 

Cited  in  Loring  v.  Hayes,  86  Me.  351,  29  Atl.  1093;  Wilson  v.  Turner,  164 
111.  398,  45  N.  E.  820, — holding  absolute  gift  to  one  person  renders  gift  over 
to  another  void;  Lau  v.  Douglass,  107  Iowa,  606,  78  N.  W.  212;  McNutt  v. 
McComb,  61  Kan.  25,  58  Pac  965;  Gannon  v.  Albright,  183  Mo.  238,  105  A. 
8.  R.  471,  67  L.ILA.  97,  81  S.  W.  1162;  Speairs  v.  Ligon,  59  Tex.  233;  Outland 
v.  Bowen,  115  Ind.  150,  7  A.  S.  R.  420,  17  N.  E.  281,— holding  absolute  power 
of  disposal  in  first  taker  renders  limitation  over  repugnant  and  void;  Killefer 
V.  Bassett,  146  Mich.  1,  109  N.  W.  21;  Mitchell  v.  Morse,  77  Me.  423,  52  A.  R. 
781,  1  Atl.  141, — ^holding  where  devise  is  in  fee  simple  remainder  over  is  void. 

Cited  in  note  in  5  L.RJ^.(N.S.)  325,  on  effect  of  subsequent  gift  over  after 
an  absolute  devise. 

Distinguished  in  Tinder  v.  Tinder,  131  Ind.  381,  30  N.  E.  1077,  holding 
rule  does  not  cover  cases  in  which  there  is  no  attempt  to  carry  out  a  particu- 
lar estate  or  remainder. 

Distinguished  in  Stuart  v.  Walker,  72  Me.  145,  89  A.  R.  811,  holding  where 
bequest  is  for  life  time  only,  subsequent  limitation  over  is  valid,  though  power 
of  disposal  be  annexed  to  life  estate. 
£ffect  of  gift  over  of  "what  may  remain''  after  fee  taker's  death. 

Cited  in  Mulvane  v.  Rude,  146  Ind.  446,  46  N.  B.  659,  holding  devise  In 
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fee,  cannot  be  ent  down  or  modified  by  subsequent  provisions  not  clearly  man- 
ifesting testator's  intention  to  limit  devise;  Bills  v.  Bills,  80  Iowa,  269,  20 
A.  S.  R.  418,  8  L.RJ^.  696,  45  N.  W.  748,  holding  gift  of  real  and  personal 
property  to  wife  with  gift  of  what  remains  at  her  death  to  others  vesta  fee 
simple  title  of  land  and  absolute  property  in  subject  of  bequest  in  wife; 
Kelley  v.  Meins,  135  Mass.  231,  holding  where  testatrix  gave  all  her  estate  to 
her  son  by  will  and  by  codicil  provided  that  what  remained  at  hU  death, 
should  he  die  without  issue,  should  go  to  others,  limitation  over  was  void; 
Fembacher  v.  Fembacher,  4  Dem.  227,  3  How.  Pr.  N.  S.  81,  17  Abb.  N.  C.  339, 
8  N.  Y.  Civ.  Proc.  Rep.  308,  holding  grant  of  same  power  of  sale  and  control 
over  property  as  testator  himself  possessed  did  not,  when  taken  in  eonneetion 
with  other  provisions  in  will,  convey  such  absolute  title  as  to  invalidate  gift 
over. 

Cited  in  reference  note  in  1  A.  S.  R.  361,  as  to  when  devisee  takes  fee, 
remainder  over  being  void  for  repugnancy. 

Cited  in  note  in  23  E.  R.  C.  73,  on  validity  of  gift  over  after  absolute  gift 

Distinguished  in   Flanagan  v.   Flanagan,  8  Abb.  N.  C.  413,  holding  gift  of 
use  of  property  during  life  followed  by  disposition  of  what  remains  at  death  of 
holder  of  life  estate  does  not  give  absolute  power  of  disposal  to  first  taker. 
JBffect  of  absolute  power  of  disposal. 

Cited  in  Bradley  v.  Cames,  94  Tenn.  27,  45  A.  S.  R.  696,  27  S.  W.  1007, 
folding  devise  of  all  property  to  wife  for  her  special  comfort  and  benefit  with 
power  to  dispose  makes  absolute  fee  and  defeats  limitation  over;  Lee  v.  Law, 
1  Va.  Dec.  808,  on  distinction  between  cases  in  which  power  of  disposal  is 
limited  and  those  in  which  it  is  unlimited;  In  re  will  of  Kimball,  20  R.  L  619,  40 
^tL  847,  holding  that  power  of  absolute  disposition  in  first  taker  raiders  sub- 
iMquent  limitations  repugnant  and  void. 

Cited  in  reference  notes  in  29  A.  R.  493,  on  effect  of  limitation  over  after 
derise  of  power  to  dispose  of  property;  30  A.  R.  806,  on  enlargemoit  of  life 
estate  by  power  of  disposal  upon  condition. 

Cited  in  note  in  11  A.  D.  183,  on  distinction  between  life  estate  with  un> 
limited  power  of  sale  and  one  limited. 

18  AM.  RBP.  5,  ATWOOD  t.  CHAPMAN,  68  ME.  S8. 
Fraudulent  concealment  or  misstatement  avoiding  contract. 

Cited  in  Wilson  v.  Higbee,  62  Fed.  723,  holding  vendor  in  quit-claim  deed 
liable  for  misrepresentations  inducing  purchase;  Van  Houten  v.  Morse,  162 
Mass.  414,  44  A.  S.  R.  373,  26  L.R.A.  430,  38  N.  E.  716,  holding  one  party 
to  contract  of  marriage  guilty  of  fraudulent  concealment  in  stating  material 
facta   untruly,   though  other    party  has  made  no   inquiry   concerning  them. 

Cited  in  note  in  11  A.  S.  R.  350,  on  false  representations  which  will  vitiate 
«r  avoid  contract. 

Distinguished  in  Palmer  v.  Bell,  85  Me.  352,  27  Atl.  250,  holding  no  action 
maintainable  by  purchaser  for  misrepresentation  concerning  conduct  ot  third 
party  in  relation  to  right  of  way  reserved  to  such  third  party  in  deed  of  land 
«old. 
Misstatements  as  to  title  as  fraud. 

Cited  in  notes  in  35  L.R.A.  420,  on  statements  as  to  title  as  fraud;  28  LJLA. 
tN.S.)  ^11,  as  to  whether  fraud  may  be  predicated  or  mis-statement  as  to 
title  to  cealty. 
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28  AM.   REP.   9,   FRANKLIN  CO.  ▼.  LEWISTON  INST.  FOR  SAV.   68 
M£.   48. 

Granted  and  incidental  powers  of  corporations. 

Cited  in  Byrae  v.  Schuyler  Electric  Mfg.  Co.  65  Conn.  336,  28  L.RA..  304,  31 
Ail.  833,  holding  nothing  is  granted  except  what  is  given  expressly  or  by  fair 
implication;  People  ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  130  111.  268,  17 
A.  S.  R.  310,  8  L.R.A.  497,  22  N.  E.  708,  holding  an  incidental  power  is  one 
directly  and  immediately  appropriate  to  execution  of  a  specific  power  granted; 
Burke  v.  Mead,  159  Ind.  252,  64  N.  E.  880,  holding  manufacturer  and  sale  of  elec- 
trical supplies  not  business  incidental  to  manufacturing,  storing,  selling  and 
delivering  electricily. 

Cited  in  reference  notes  in  3  A.  S.  R.  495;  8  A.  S.  R.  202,  on  powers  of 
corporations;  53  A.  S.  R.  789,  on  express  or  implied  powers  of  corporations. 
Power  of  one  corporation  to  hold  stock  in  another. 

Cited  in  Marbury  v.  Kentucky  Union  Land  Co.  10  C.  C.  A.  393,  22  U.  S.  App. 
267,  62  Fed.  335,  holding  one  corporation  prohibited  from  investing  its  prop- 
erty in  capital  stock  of  another  in  absence  of  power  expressly  given  or  fairly 
implied;  Memphis  &  C.  R.  Co.  v.  Woods,  88  Ala.  630,  16  A.  S.  R.  81,  7  L.R.A. 
605,  7  So.  108;  Bowman  v.  Foster  &  L.  Hardware  Co.  94  Fed.  592,--on  right  of 
one  corporation  to  subscribe  for  stock  in  another;  Franklin  Bank  v.  C<muner- 
cial  Bank,  36  Ohio  St.  350,  38  A.  R.  594;  Knowles  v.  Sandercock,  107  Cal.  629, 
40  Pac.  1047, — holding  corporation  cannot  own  corporate  stocks  unless  ex- 
pressly authorized;  Traer  v.  Lucas  Prospecting  Co.  124  Iowa,  107,  99  N.  W.  290, 
holding  corporation  empowered  to  sell  all  its  property  and  to  purchase  corpo- 
rate stock  has  power  so  to  invest  all  of  its  property;  Bank  of  Commerce  v. 
Hart,  37  Neb.  197,  40  A.  S.  R.  479,  20  L.R.A.  780,  55  N.  W.  631,  denying  power 
of  banking  corporation  to  become  stockholder  in  insurance  company;  Pearson 
V.  Concord  R.  Corp.  62  N.  H.  537,  13  A.  S.  R.  590,  holding  one  railroad  corpora- 
tion cannot  make  permanent  investment  of  funds  in  stock  of  another;  State 
V.  Atlantic  City  k  S.  R.  Co.  77  N.  J.  L.  465,  72  Atl.  Ill,  holding  that  one  cor- 
poration cannot  become  stockholder  in  another,  unless  permitted  by  statute; 
Robotham  v.  Prudential  Ins.  Co.  64  N.  J.  £q.  673,  53  Atl.  842,  holding  disability 
to  buy  stocks  of  other  corporations  is  based  by  general  rule  of  positive  law  rest- 
ing on  public  policy  and  entirely  distinct  from  doctrine  of  ultra  vires;  War- 
ren V.  Pirn,  66  N.  J.  Eq.  353,  59  Atl.  773,  holding  statutes  modifying  peculiar 
privilege  of  owner  of  stock  to  vote  thereon  not  applicable  to  corporations  as 
stockholders;  Holmes  k  O.  Mfg.  Co.  v.  Holmes  k  W.  Metal  Co.  127  N.  Y.  252, 
21  A.  S.  R.  448,  27  N.  K  831,  holding  corporation  cannot  purchase  or  deal  in 
corporate  stock  without  express  authority,  but  may  take  it  in  payment  of  debt, 
where  empowered  to  sell  property  and  collect  debts;  Nebraska  Shirt  Co.  v.  Hor- 
ton,  3  Neb.  (Unof.)  888,  93  N.  W.  225;  Valley  R.  Co.  v.  Lake  Erie  Iron  Co. 
46  Ohio  St.  44,  1  L.R.A.  412,  18  N.  E.  486,— denying  power  of  one  corporation 
to  subscribe  for  stock  in  another,  unless  authorized  by  statute. 

Cited  in  reference  note  in  16  A.  S.  R.  98,  on  right  of  corporations  to  hold  stock 
of  other  corporations. 

Cited  in  notes  in  36  A.  S.  R.  135,  on  subscription  to  stock  of  other  corpora- 
tions; 36  A.  S.  R.  138,  on  purchase  of  stock  in  other  corporation  otherwise  than 
by  subscription;  9  L.R.A.  650,  on  corporation's  right  to  purchase  shares  of 
stock  of  other  corporations;  18  L.R.A.  253,  on  power  of  corporations  to  deal  in 
stock  of  other  corporations. 
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Distiiiguisbed  in  Coal  Creek  Min.  ft  Mfg.  Co.  v.  Tennessee  Coal,  Iron  ft  R.  Co. 
106  Tenn.  651,  62  S.  W.  162,  suBtaining  power  of  corporation  to  lease  its  prop- 
erty. 

Limited  in  Hill  v.  Nisbet,  100  In<L  341,  holding  under  statutory  powers  given 
railroad  corporations,  including  power  to  acquire  property  of  other   railroad 
corporations  one  railroad  corporation  could  purchase  stock  in  another. 
Presumed  knowledge  of  powers  of  oorpoimtloii  in  persons  dealing  with 
them. 

Cited  in  Durkee  v.  Pec^le,  166  111.  364,  46  A.  &  R.  340,  40  N.  E.  626  (affirm- 
ing 63  111.  App.  396),  on  obligation  of  every  person  dealing  with  corporation  to 
take  notice  of  its  powers,  where  want  of  power  to  ccmtract  in  particular  instance 
is  aj^arent  from  public  law;  National  Home  Bldg.  ft  L.  Asso.  ▼.  Home  Sav. 
Bank,  181  111.  36,  72  A.  S.  R.  246,  64  L.R.A.  309,  64  N.  E.  619,  holding  powers 
delegated  by  state  to  corporation  are  matters  of  public  law,  of  which  no  one  can 
plead  ignorance;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  234,  91 
N.  W.  1081,  holding  person  dealing  with  municipal  corporation  is  held  to  know 
extent  of  its  power. 

Cited  in  note  in  70  A.  8.  R.  176,  on  duty  of  persons  dealing  with  corpora- 
tions to  know  scope  of  their  powers. 
Enforcement  of  contracts  nitra  vires. 

Cited  in  Perkins  v.  Boothby,  71  Me.  91,  holding  corporation  liable  upon  notes 
given  for  unauthorized  loan  obtained  by  its  agent  and  applied  to  satisfaction  of 
debts  of  corporation;  Davis  v.  Smith  American  Organ  Co.  131  Mass.  268,  hold- 
ing when  corporation  actually  receives  nothing  in  money  or  property,  it  can- 
not be  held  liable  upon  contract  to  share  in  or  guarantee  profits  of  enterprise 
wholly  ultra  vires  on  ground  of  conjectural  benefits  or  of  expenses  incurred  by 
other  party;  Bath  Gasli^t  Co.  v.  ClafTy,  161  N.  Y.  24,  36  L.RJ^.  664,  46  N.  E. 
890  (dissenting  opinion),  on  right  of  recovery  on  contract  ultra  vires;  Tourte- 
lot  V.  Whithed,  9  N.  D.  467,  84  N.  W.  8,  on  plea  of  ultra  vires. 

Cited  in  notes  in  42  A.  8.  R.  262;  36  L.  ed.  U.  S.  66,  on  ultra  vires  acts  of 
corporations;  70  A.  S.  R.  167;  6  LuRJ^.  290,  on  doctrine  of  ultra  vires  as  ap- 
plied to  corporation  contracts;  20  L.RJL  776,  on  estoppel  of  corporation  to  set 
up  plea  of  ultra  vires. 

Distinguished  in  Hall  v.  Paris,  69  N.  H.  71,  holding  depositor  in  savings  bank 
may  set  off  against  debt  due  from  him  to  bank  deposit  received  by  bank  to  be 
paid  out  "on  call;''  Parker  v.  United  SUtes  Bldg.  Land  ft  L.  Asso.  19  W.  Va. 
744,  holding  building  and  loan  association  authorised  to  loan  money  to  a  mem- 
ber for  purpose  of  baying  lot  or  building  6t  of  repairing  house,  and  might  en- 
force loan  though  in  part  void  for  usury. 
Monopoly  and  contracts  in  restraint  of  trade. 

Cited  in  note  in  41  L.  ed.  U.  S.  1010,  on  monopoly  and  contracts  in  restraint  of 
trade. 
Rigiits  of  lender  of  money  nsed  for  illegal  purpose. 

ated  in  Tyler  v.  Carlisle,  79  Me.  210,  1  A.  S.  R.  301,  9  Atl.  366,  on  recovery 
of  such  a  loan. 

S8  AM.  REP.  16,  OSBORNE  v.  KNOX  A  Ij.  R.  GO.  68  ME.  49. 

liiability  of  master  for  negligence  of  fellow  servant. 

Cited  in  note  in  67  A.  D.  5S\f,  on  liability  of  master  for  negligence  of  fel- 
low servants. 
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Duty  of  master  to  volunteer. 

Cited  in  Stevens  v.  Chamberlin,  51  L.R^.  513,  40  C.  C.  A.  421,  100  Fed. 
378,  holding  obligations  of  employer  towards  volunteer  fundamentally  same  as 
towards  one  acting  within  scope  of  his  employment;  Hot  Springs  R.  Co.  v.  Dial, 
58  Ark.  318,  24  S.  W.  500,  holding  railroad  company  not  liable  for  injury  to 
boy  who  turned  brake  on  car  at  request  of  conductor  and  was  hurt  by  striking 
his  head  against  bridge;  Rhodes  v.  Georgia  R.  &  Bkg.  Co.  84  Ga.  320,  20  A.  S. 
R.  362,  10  S.  £.  922,  holding  person  assisting  servant  in  emergency  cannot  re- 
cover from  master  on  account  of  negligence  or  misconduct  of  servant;  Aga  v. 
Harbach,  127  Iowa,  144,  109  A.  S.  R.  377,  102  N.  W.  833,  4  A.  &  E.  Ann.  Cas. 
441,  on  relation  of  person  entering  in  good  faith  on  work  of  master  at  request  of 
servant  in  apparent  charge;  Welch  v.  Maine  C.  R.  Co.  86  Me.  552,  25  L.R.A. 
658,  30  Atl.  116,  holding  one  who  iindertakes  to  assist  servant  of  another,  hav- 
ing no  interest  in  work,  does  so  at  his  own  risk,  but  one  who  has  interest  in 
work,  and  at  request  or  with  consent  of  another's  servants,  undertakes  to  as- 
sist them,  does  not  do  so  at  his  own  risk  and,  if  injured  by  servant's  careless- 
ness, master  is  responsible;  Barstow  v.  Old  Colony  R.  Co.  143  Mass.  535,  10  N. 
E.  255,  holding  rule  that  master  is  not  responsible  to  servant  for  injury  due  to 
negligence  of  fellow  servant  applies  to  volunteer;  Kelly  v.  Tyra,  103  Minn.  176, 
17  L.R«A.(N.S.)  334,  114  N.  W.  750,  holding  afllrmative  duty  to  exercise  care 
not  due  to  volunteer  originally,  but  only  after  knowledge  of  peril. 

Cited  in  notes  in  67  A.  D.  597;  51  A.  R.  637, — on  master's  liability  for  serv- 
ant's injury  to  volunteer;  54  A.  R.  805,  on  master's  liability  to  volunteer. 
Who  is  volunteer. 

Cited  in  note  in  16  L.R.A.  862,  on  who  is  volunteer. 
Measure  of  master's  duty  ^o  servant. 

Cited  in  note  in  16  L.R.A.(N.S.)   132,  on  furnishing  for  servant's  use  article 
in  general  use  as  measure  of  master's  duty. 
Contributory  negligence  in  coupling  cars. 

Cited  in  Wormell  v.  Maine  C.  R.  Co.  79  Me.  397,  1  A.  S.  R.  321,  10  Atl.  49, 
holding  man  fifty•^five  years  of  age,  of  long  experience  in  railroad  work,  guilty 
of  contributory  negligence  in  placing  his  hand  in  a  position  where  it  was  sure 
to  be  struck  by  buffer  of  engine,  while  engaged  in  shackling  cars. 
Assumption  of  risk. 

Cited  in  Campbell  v.  Eveleth,  83  Me.  50,  26  AU.  966  (dissenting  opinion), 
on  assumption  of  risk. 

Distinguished  in  Mayhew  v.  Sullivan  Min.  Co.  76  Me.  100,  holding  mine  oper- 
ator liable  for  injury  sustained  by  its  contractor  by  falling  through  ladder  hole 
at  opening  of  mine  made  by  vice-principal  and  of  which  contractor  was  not 
given  notice. 
—  By  volunteer. 

Cited  in  note  in  22  L.R.A.  663,  on  assumption  by  volunteer  of  risks  of  serv- 
ice. 

28  AM.  REP.   19,  FOGG  t.  IjAWRT,  68  ME.   78. 
Partnership  property  as  subject  to  debt  of  partner. 

Cited  in  notes  in  29  A.  D.  663,  on  levy  on  partnership  property  for  individual 
debt  of  partner;  57  A.  S.  R.  439,  on  possession  of  partnership  assets,  which  may 
be  taken  under  writ  against  one  partner  only;  57  A.  S.  R.  440,  on  right  to  levy 
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writ  against  one  partner  only,  on  specific  chattels  belonging  to  partnership;  57 
A.  S.  R.  442,  on  right  to  deliver  possession  to  purchaser  under  writ  against  one 
partner  only;  46  L.R.A.  485,  on  what  may  be  sold  under  levy  on  partnership 
property  for  debt  of  partner;  46  L.R.A.  488,  on  levy  on  specific  articlea  of  part- 
nership for  debt  of  partner. 
Partner's  Uabllity  for  firm  debt. 
Cited  in  reference  note  in  2  A.  S.  R.  227,  on  liability  of  partner  for  firm  debt 

28  AM.  REP.  21,  PAINE  t.  GASWEIili,  68  ME.  80. 
Nature  of  note  payable  on  demand. 

Cited  in  Gilbert  v.  Wilbur,  105  Me.  74,  72  Atl.  868,  to  the  point  that  note  pay- 
able on  demand  is  neither  forbearance  nor  agreement  therefor. 
Rate  of  interest  reooTerable  on  debt  after  maturity. 

Cited  in  O'Brien  ▼.  Young,  95  N.  Y.  428,  47  A.  R.  64,  holding  contract  to 
pay  money  on  demand  "with  interest"  or  to  pay  money  generally  ''with  interest" 
without  specifying  time  of  payment  bears  statutory  rate  until  payment  or  un- 
til demand  and  actual  default;  Seton  ▼.  Hoyt,  34  Or.  266,  75  A.  S.  R.  641,  43 
L.R.A.  634,  55  Pac.  967,  holding  county  warrants  indorsed  by  treasurer  "Not 
paid  for  want  of  funds*'  bear  interest  at  then  existing  rate  until  paid,  and  sub- 
sequent legislation  cannot  affect  or  impair  obligation;  Hovey  v.  Edmison,  3  Dak. 
449,  22  N.  W.  694,  holding,  where  note  provided  for  interest  on  principal  at 
specified  rate  and  for  interest  on  sums  of  interest  due  and  unpaid,  that  simple 
interest  on  Interest  was  allowable  up  to  maturity,  that  after  maturity  of  prin- 
cipal debt,  aggregate  of  principal,  accrued  interest  and  interest  on  interest 
would  bear  interest  at  contract  rate,  without  annual  rests,  till  paid. 

Cited  in  notes  in  30  A.  R.  49;  26  L.  ed.  U.  S.  532, — on  rate  of  interest  after 
maturity. 

Disapproved  in  Union  Inst,  for  Sav.  t.  Boston,  129  Mass.  82,  37  A.  R.  305, 
holding  where  interest  above  legal  rate  is  contracted  for  in  writing,  as  provided 
by  statute,  such  rate  is  recoverable  for  length  of  time  extending  to  date  of  pay- 
ment of  debt  or  judgment  for  principal  and  interest. 
Interest  on  special  contract. 

Cited  in  note  in  6  A.  D.  191,  on  reooTery  of  interest  upon  q>ecial  coDtract^ 

28  AM.  REP.  22,  NOBUBBORO  ▼.  CliARK,  68  MB.  87. 

Liability  of  principal  upon  inatrument  executed  in  agent's  name. 

Cited  in  Purinton  t.  Security  L.  Ins.  k  Annuity  Co.  72  Me.  22,  holding  under 
statutes  sealed  instrument  executed  in  agent's  name  binds  principal  when  agent 
has  authority  and  intention  of  parties  to  bind  principal  appears;  Simpson  v. 
Garland,  72  Me.  40,  39  A.  R.  297,  holding  same  as  to  note,  also  that  evidence  to 
show  agent's  authority  is  admissible. 

Distinguished  in  Rendell  v.  Harriman,  75  Me.  497,  46  A.  R.  421,  holding  agent 
personally  bound  where  he  signs  instrument  describing  himself  by  his  official 
title  and  nothing  appears  in  body  of  instrument  to  show  it  was  made  in  another's 
behalf. 
Duty  of  agent  to  execute  instrument  in  name  of  principal. 

Cited  in  note  in  8  E.  R.  0.  640,  on  duty  of  agent  to  execute  instrument  in 
name  of  principal. 
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Authority  of  agent  to  bind  principal. 

Cited  in  Stan  wood  v.  Laughlin,  73  Me.  112,  Holding  authority  of  agent  to  exe- 
«ute  deed  for  principal  may  be  implied  from  express  power  given. 

THien  agent  bound  as  principal. 

Cited  in  reference  note  in  28  A.  R.  77,  as  to  when  agents  are  bound  as  prin- 
cipals. 

£ffect  of  negotiable  instrument  signed  by  agent. 

Cited  in  note  in  39  A.  R.  299,  on  effect  of  negotiable  instrument  signed  by 
agent. 

ilgency  to  bind  town. 

Cited  in  Winterport  Water  Co.  v.  Winterport,  94  Me.  215,  47  Atl.  142,  hold- 
ing  contract  executed  by  committee  chqsen  by  town  after  town  itself  had  made 
-it,  valid  though  statute  authorized  town  to  contract  ''by  its  selectment." 
Power  of  attorney. 

Cited  in  reference  notes  in  31  A.  S.  R.  208,  on  power  of  attorney. 

Cited  in  note  in  81  A.  D.  778,  on  construction  and  execution  of  power  of  at- 
torney. 

28  AM.  REP.  29,  SIMONTON  ▼.  IjORING,  68  ME.  164. 

Use  of  dangerous  agency  on  one's  premises. 

Cited  in  Burbank  v.  Bethel  Steam  Mill  Co.  76  Me.  373,  46  A.  R.  400,  holding 
-principle  making  party  setting  up  engine  in  violation  of  law  insurer  against 
«I1  damage  resulting  from  its  use  not  applicable  to  fires,  rightfully  set  on  one^s 
own  premises,  which  escape  and  extend  on  to  property  of  others. 

Cited  in  notes  in  28  A.  R.  101,  on  liability  for  malicious  use  of  one's  own 
property;  33  A.  R.  298,  on  liability  of  street  railway  company  for  negligence 
in  removing  snow  from  tracks. 
—i  £scape  of  water  from  npper  to  lower  story  of  building. 

Cited  in  McCarthy  v.  York  County  Sav.  Bank,  74  Me.  315,  43  A.  R.  591,  hold- 
ing landlord  not  liable  for  injury  to  stock  in  store  below  where  tenant  left  fau- 
cet open  and  water,  running  into  bowl  with  apertures  insufficient  to  carry  it 
off,  overflowed  and  injured  stock;  Rosenfleld  v.  Arrol,  44  Minn.  395,  20  A.  S. 
R.  584,  46  N.  W.  768,  holding  lessee  of  upper  floor  of  building  is  responsible  for 
proper  use  and  care  of  water  and  water  fixtures  and  liability  attaches  to  him  on 
proof  of  occurrence  of  negligence  and  ensuing  damage;  Spencer  v.  McManus,  6 
Misc.  267,  27  N.  Y.  Supp.  896,  holding  person  having  control,  management  and 
care  of  toilet  room  in  upper  story  is  liable  for  negligence  of  one  to  whom  he 
gives  permission  to  use  premises  and  who  leaves  faucet  open;  Greco  v.  Bem- 
heimer,  37  Misc.  592,  40  N.  Y.  Supp.  677,  holding  defendant,  occupant  of  loft 
above  plaintiff's  store,  liable  for  injury  to  plaintiff's  stock  caused  by  overflow 
due  to  water  having  been  left  running  in  defendant's  loft. 

Distinguished  in  Lee  v.  McLaughlin,  86  Me.  410,  26  L.R.A.  197,  30  Atl.  65, 
holding  occupier,  and   not  landlord,  bound  as  between  himself  and  public,  to 
Iceep  buildings  and  other  structures  abutting  upon  highways  in  repair,  so  they 
may  be  safe,  for  travellers  passing  along  same. 
lilability  of  lessee  of  upper  floor. 

Cited  in  reference  note  in  20  A.  6.  R.  585,  on  liability  of  lessee  of  upper  floor 
of  building. 
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Liability  of  landlord  for  defects  In  premises. 

Cited  in  Smith  ▼.  Preston,  104  Me.  156,  71  Ail.  653,  to  the  point  that  hmd- 
lord  is  liable  for  damages  arising  frcmi  defects  in  premises  where  he  is  bound 
to  make  repairs. 
lilability  of  master  for  acts  of  servant. 

Cited  in  Steele  v.  May,  135  Ala.  483,  33  So.  30,  holding  proprietor  of  hotel 
above  plaintiff's  storeroom  liable  for  injury  to  stock  caused  by  bell  boy  who 
in  answer  to  request  of  guest,  went  to  prepare  bath  and  left  water  ninning^ 
which  overflowed  and  did  injury  complained  of;  Pine  Bluff  Water  &  L.  Co.  v. 
Schneider,  62  Ark.  109,  33  L.R.A.  366,  34  8.  W.  547,  holding  servant  m^  do 
act  expressly  forbidden  by  employer,  yet  if  it  be  within  scope  of  agent's  au- 
thority, employer  may  be  liable  for  resulting  injury. 

Cited  in  note  in  27  L.RJL  168,  on  master's  liability  for  negligoit  acts  of 
servant  or  agent  within  scope  of  employment. 

28  AM.  REP.  34,  HARDT  t.  TIIiTON,  68  MB.   195. 
Property  not  subject  to  attachment. 

Cited  in  reference  note  in  20  A.  S.  R.  300,  on  what  property  is  not  subject  to 
attachment. 

BxempUon  from  process  of  property  in  cnstodla  le^is. 

Cited  in  Fulghum  v.  J.  P.  Williams  Co.  114  Ga.  643,  88  A.  S.  R.  48,  1  L.R.A. 
(N.S.)  1055,  40  S.  £.  695,  holding  sale  of  personalty  seijsed  by  sheriff  upon 
execution,  made  after  such  seizure,  in  pursuance  of  power  of  sale  in  mortgage 
snd  notice  thereof  is  void. 

Cited  in  reference  notes  in  29  A.  R.  709,  on  right  to  levy  a  fi  f a.  on  money; 
30  A.  R.  283,  on  attachment  of  money  in  custody  of  court;  49  A.  R.  517,  on 
right  to  levy  on  money  in  hands  of  sheriff;  89  A.  S.  R.  777,  on  right  to  levy  on 
property  in  custody  of  law. 

Cited  in  notes  in  63  A.  S.  R.  823;  67  A.  S.  R.  324,— on  liability  to  execution 
of  property  in  custodia  legis. 

28  AM.  RSP.  36,  CHASE  ▼.  WINGATE,  68  ME.  204. 
What  are  flxtures. 

Cited  in  note  in  17  A.  D.  690,  on  what  are  fixtures  when  erected  by  owner  of 
freehold. 

Rights  of  landlord  and  tenant  as  to  manure. 

Cited  in  V^ue  t.  Mosher,  76  Me.  469,  holding  neither  outgoing  mortgagor 
nor  vendee  to  whom  he  has  sold  manure  produced  in  usual  course  of  husDandry  on 
farm  has  right  to  remove  same;  Jones  v.  Smith,  79  Me.  446,  10  AtL  254,  hold- 
ing removal  of  manure  belonging  to  farm  is  injury  to  freehold. 

Cited  in  reference  notes  in  49  A.  R.  333 ;  61  A.  S.  R.  742,— on  manure  as  part  of 
realt> ;  1  A.  S.  R.  589,  on  right  of  tenant  under  farming  lease  to  imnove  ma- 
nure made  in  ordinary  course  of  husbandry. 

Cited  in  notes  in  68  A.  S.  R.  699;  31  L.R.A.  699,-- on  rights  of  landlord  and 
tenant  as  to  manure  on  leased  premises. 

18  AM.  REP.  40,  HOIiliEY  v.  TOUNG,  68  BCE.  115. 
Use  at  later  trial  of  admissions  made  at  former  trial. 
Cited  in  Prestwood  v.  Watson,  111  Ala.  604,  20  So.  600,  holding  where  ad- 
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miBsions  are  not  limited  by  their  terms  and  are  unqualified  admissions  of  facts, 
they  are  receivable  on  subsequent  trial  between  the  parties;  Central  Branch 
Union  P.  R.  Co.  v.  Shoup,  28  Kan.  394,  42  A.  R.  163;  Moynahan  v.  Perkins, 
•36  Colo.  481,  85  Pac.  1132,  10  A.  &  £.  Ann.  Cas.  1061,— holding  party  bound  by 
•admission  of  his  attorney  at  former  trial  if  made  without  qualification,  but 
not  bound  if  admission  was  for  purpose  of  former  trial  only;  Woodcock  v.  Calais, 
^68  Me.-  244,  holding  recorded  admission  made  at  one  trial  binding  at  subsequent 
trial;  Wilson  v.  Hentges,  29  Minn.  102,  12  N.  W.  151,  holding  admission  in 
open  courts  incorporated  into  record  of  case,  admissible  in  evidence  on  second 
trial;  Consolidated  Steel  &  Wire  Co.  v.  Burnham,  8  Okla.  514,  58  Pac.  654,  hold- 
ing solemn  or  judicial  admissions,  on  being  filed  and  becoming  part  of  record, 
are  conclusive  of  all  facts  involved. 

Cited  in  reference  note  in  70  A.  S.  R.  702,  on  admissibility  in  evidence  of  ad- 
missions in  previous  triaL 
Withdrawal  of  solomn  admissions. 

Cited  in  German  Nat.  Bank  v.  Atherton,  64  Neb.  610,  90  N.  W.  550,  holding 
admission  made  part  of  record  may  be  withdrawn  if  made  under  misapprehen- 
sion of  facts. 

Cited  in  note  in  99  A.  D.  481,  on  withdrawal  of  admissions  for  purpose  of 
supplying  proof. 

Sufficiency  on  second  trial  of  acts  done  for  first. 

Cited  in  Rawson  v.  Knight,  73  Me.  340,  holding  notice  to  produce  paper  in 
possession  of  party  or  his  attorney  is  notice  to  produce  at  any  subsequent  trial 
of  cause. 

28  AM.  REP.  42,  UNIOX  INS.  CO.  ▼.  GRANT,  68  ME.  229. 
Right  to  explain  consideration  in  Instrnment. 

Cited  in  notes  in  71  A.  D.  578,  on  parol  evidence  to  explain,  control,  or  rebut 
consideration  in  deed;  87  A.  D.  253,  on  insurance  company's  power  to  avoid 
policy  by  contradicting  recital  therein  that  premium  had  been  paid. 

28  AM.  REP.  45,  NOWIiAN  t.  GRIFFIN,   68  ME.  235. 
Merger  or  suspension  of  civil  remedy  by  criminal  act. 

Cited  in  note  in  1  £.  R.  C.  566,  on  merger  or  suspension  of  civil  remedy  by 
criminal  act. 

28  AM.  REP.  60,  TIIiliSON  t.  ROBBINS,  68  ME.  295. 
liHiat  constltntes  libel. 

Cited  in  State  v.  Smily,  37  Ohio  St.  30,  41  A.  R.  487;  Merchants'  Ins.  Co. 
▼.  Buckner,  39  C.  C.  A.  19,  98  Fed.  222, — holding  matter  which  if  only  spoken, 
would  not  be  actionable  without  averment  or  proof  of  special  damage  is,  if 
published  and  of  character  tending  to  expose  person  to  public  hatred,  contempt, 
or  ridicule,  a  libel  actionable  without  allegation  of  special  damage;  Jones,  V. 
&  Co.  V.  Townsend,  21  Fla.  431,  holding  words  published  in  newspapers  accusing 
candidate  for  election  to  office  of  being  indicted  for  commission  of  felony  action- 
able per  se  as  libel;  State  v.  Norton,  89  Me.  290,  36  Atl.  394,  holding  many 
words  which,  merely  spoken,  are  not  actionable,  become  punishable  as  libelous 
when  published  in  newspaper;  Haynes  v.  Clinton  Printing  Co.  169  Mass.  512. 
48  N.  •£.  275,  holding  in  libel  it  is  enough  that  manifest  tendency  of  words 
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is  seriously  to  hurt  plaintiff's  reputation  and  point  at  which  words  will  he^ 
held  to  have  that  tendency  is  reached  earlier  in  libel  than  in  slander;  State 
V.  Spear,  13  R.  I.  324,  holding  it  is  not  necessary  that  publication  should 
impute  indictable  offense  to  make  it  libelous. 

Cited  in  reference  note  in  31  A.  R.  757,  as  to  what  remarks  are  libeloos. 

Cited  in  notes  in  116  A.  S.  R.  804,  on  rule  respecting  words  libekras  per  se; 
116  A.  S.  R.  806,  on  necessity  that  damage  be  proximate  consequence  of  libeloos 
words  used;  116  A.  S.  R.  815,  on  character  of  words  imputing  oormption  or 
unfitness  for  office  as  libelous  per  se;  2  L.R.A.(N.S.)  692,  on  libel  by  charging 
participation  in  the  raising  or  disbursing  of  campaign  funds. 
Constraction  of  alleged  llbeloiis  language. 

Cited  in  Sheibky  v.  Ashton,  130  Iowa,  195,  106  N.  W.  618,  on  iBterpTetation> 
of  words  used;  Lauder  v.  Jones,  13  N.  D.  525,  101  N.  W.  907,  holding  it  is  duty 
of  court  to  place  itself  in  position  of  unbiased  reader  of  ordinary  inteUigeno& 
and  thus  determine  meaning  which  language,  considered  in  ordiaaiy  and 
popular  sense  was  intended  and  calculated  to  convey. 

Cited  in  note  in  116  A.  S.  R.  808,  on  rule  for  construing  language  used  to 
determining  whether  libelous  per  se. 
Newspaper  statements  as  to  public  matters  as  priylleged. 

Cited  in  note  in  104  A.  S.  R.  137,  on  application  of  doctrine  of  privilege  to 
statements  by  newspapers  or  periodicals  relative  to  matters  of  public  interest. 
Meaning  of  "liberty  of  the  press.** 

Cited  in  Morse  v.  Times-Republican  Printing  Co.  124  Iowa,  707,  100  N.  W. 
867,  holding  "liberty  of  the  press"  does  not  mean  that  publisher  of  newspaper 
shall  be  any  less  responsible  than  another  person  would  be  for  publishing  san:e  - 
libelous  matter  otherwise. 
Distinction  between   libel  and  slander. 

Cited  in  note  in  9  £.  R.  C.  14,  on  distinction  between  libel  and  slander. 

28  AM.  REP.  66,  BRUNSWICK  SAV.  INST.  t.  GOMMERCIAIi  UNION 

INS.  CO.   68  ME.  SIS. 
Fire  insurance  as  security  for  lien  holder. 

Cited  in  note  in  135  Am.  St.  Rep.  747^  on  Are  insuranoe  as  security  for  a 
mortgagee  or  other  lien  holder. 
Effect  of  clause  in  insurance  making  loss  payable  to  mortgagee. 

ated  in  Delaware  Ins.  Co.  v.  Greer,  61  L.R.A.  137,  57  C.  C.  A.  188,  120  Fed. 
916,  holding  true  construction  of  clause  'loss,  if  any,  payable  to  mortgagee, 
as  his  interest  may  appear,"  or  words  of  similar  import,  is  that  mortgagee 
is  thereby  made  a  simple  appointee  of  mortgagor;  Baldwin  v.  Phenix  Ins.  Co. 
60  N.  H.  164;  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co.  9  L.R.A.(N.S.> 
433,  71  C.  C.  A.  21, 138  Fed.  497, — ^holding  loss  payable  provision  is  mere  appoint- 
ment of  payee  to  receive  payment  of  insured's  loss;  Biddeford  Sav.  Bsjik  v. 
Dwelling  House  Ins.  Co.  81  Me.  566,  18  Atl.  298,  holding  loss  payable  to  mort- 
gagee clause  not  assignment  of  policy  to  mortgagee  but  simply  order  on  com- 
pany to  pay  amount  of  mortgagee's  interest  in  case  of  loss;  Antes  v.  State  Ins. 
Co.  61  Neb.  55,  84  N.  W.  412,  holding,  though  policy  bear  loss  pajrable  indorse- 
ment, it  remains  contract  with  insured  alone;  Chandos  v.  American  F.  Ins.  Co. 
84  Wis.  184.  19  L.R.A.  321,  54  N.  W.  390,  Holding  direction  to  pay  money  to  mort- 
gagee according  to  his  interest  is  contingent  on  its  recovery;  Mitchell  v.  London 
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Assur.  Co.  16  Ont.  App.  Rep.  262;  Brecht  v.  Law,  U.  &  C.  Ins.  Co.  18  L.R.A. 
(N.S.)  197,  87  C.  C.  A.  361,  160  Fed.  399,— holding  that  insurance  payable,  in 
case  of  loss,  to  third  person  cannot  recover  if  insured  could  not  recover. 

Cited  in  note  in  58  A.  S.  R.  668,  670,  on  applicability  against  mortgagee  to 
whom  loss  is  payable,  of  condition  of  forfeiture  in  insurance  policy. 

—  After  forfeiture  by  mortgagor. 

Cited  in  Brecht  v.  Law,  Union  &  C.  Ins.  Co.  18  L.R.A.(N.S.)  197,  87  C.  C.  A. 
351,  160  Fed.  399,  holding  same  and  that  when  policy  has  become  void  as  to 
person  effecting  insurance,  it  cannot  be  enforced  by  his  appointee. 

Cited  in  note  in  18  L.R.A.(N.S.)  202,  on  effect  of  breach  of  policy  of  insurance 
by  mortgagor  on  rights  of  mortgagee. 

—  After  foreclosure. 

Cited  with  special  approval  in  McKinney  v.  Western  Assur.  Co.  97  Ky. 
474,  30  S.  W.  1004,  holding  mortgagee  cannot  recover  under  clause  making 
loss  payable  to  mortgagee  when  mortgage  has  been  foreclosed  and  property  pur- 
chased by  mortgagee  at  foreclosure  sale. 

Effect   of   mortgagor's   procurement  of   insurance   pursuant   to    agree- 
ment. 

Cited  in  note  in  54  A.  D.  700,  on  effect  of  mortgagor's  proeur«ment  of  insurance 
pursuant  to  agreement. 

Change    of    title,    interest   or    possession    of    property    avoiding    insur^ 
ance. 

Cited  with  special  approval  in  McKinney  v.  Western  Assur.  Co.  97  Ky.  474, 
30  S.  W.  1004,  holding,'  where  policy  provides  that  it  shall  be  void  if  any 
change  take  place  in  interest,  title,  or  possession,  sale  under  mortgage  foreclosure 
IS  such  change  in  title  as  renders  policy  void. 

Cited  in  Richmond  v.  Phenix  Assur.  Co.  88  Me.  106,  33  Atl.  786,  holding 
policies  providing  against  sale  or  change  of  insured's  interest  avoided  by 
conveyance  in  fee  by  insured. 

Cited  in  note  in  23  L.R.A.(N.S.)  1148,  on  mortgagee's  acquisition  of  property 
covered  by  policy  protecting  mortgagees  interest,  as  breach  of  condition  against 
sale  or  transfer  of  title. 
Avoidance  of  policy  if  assigned  without  insurer's  consent. 

Cited  in  Waterhouse  v.  Gloucester  F.  Ins.  Co.  69  Me.  409,  sustaining  validity  of 
clause. 

28  AM.  REP.  69,  FARHBIili  ▼.  liOVfiTT,  68  MB.  S26. 
Rights  of  bona  fide  holder  of  commercial  paper. 

Cited  in  Hobart  v.  Penny,  70  Me.  248,  holding  party  relying  upon  signature  of 
maker  of  note  and  paying  value  for  it  in  good  faith  is  entitled  to  recover  thereon ; 
Burrill  y.  Parsons,  71  Me.  282,  holding  holder  of  negotiable  paper,  taking  it  in 
usual  course  of  business  for  suflScient  consideration  before  maturity,  and  ignorant 
of  facts  impeaching  its  validity,  can  recover  against  maker;  Nichols  v.  Baker, 
76  Me.  334  (dissenting  opinion),  on  rights  of  bona  fide  indorsee  of  note;  Green  v. 
Bickford,  60  N.  H.  169,  holding  to  charge  holder  of  note  taken  in  ordinary  course 
of  business,  before  maturity,  with  notice  of  defense,  he  must,  at  time  of  transfer, 
had  knowledge  of  such  facts  as  would  have  impeached  note  in  hands  of  payee  or 
antecedent  holder. 
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Who  Is  bona  fide  purchaser  of  negotiable  Inatnunent. 

Cited  in  note  in  84  A.  D.  402,  on  who  is  bona  fide  purchaser  of  negotiable 
instrument  for  value. 
Notice  of  frand  in  negotiable  instrnment. 

Cited  in  reference  note  in  30  A.  8.  R.  358,  on  notice  of  fraud  in  negotiable 
instrument. 

Cited  in  note  in  4  E.  R.  C.  434,  on  constructive  notice  of  fraud  in  inception  of 
negotiable  paper. 
Fraud  in  Inception  of  negotiable  paper  as  affecting  bona  fide  bolder. 

Cited  in  notes  in  11  A.  S.  R.  310,  on  fraud  in  inception  of  negotiable  instru- 
ment as  affecting  bona  fide  holders;  36  L.R.A.  434,  on  fraud  in  obtaining  exe- 
cution of  note  as  defense  against  bona  fide  holder. 

Suspicion  or  negligence  affecting  purchaser  In  good  faith  of  commercial 
paper. 

Cited  in  Morton  v.  New  Orleans  &  S.  R.  Co.  70  Ala.  590,  holding  mere  sus- 
picion on  part  of  purchaser  of  negotiable  paper  of  defect  in  seller's  title  insuf- 
ficient to  impair  or  vitiate  purchaser's  title;  Tescher  v.  Merea,  118  Ind.  586, 
21  N.  E.  316,  holding  presumption  that  note  was  purchased  in  good  faith  can- 
not be  overthrown  by  circumstances  calculated  to  awaken  suspicion  merely; 
Fox  V.  Kansas  City  Bank,  30  Kan.  441,  1  Pac.  789,  holding  purchaser  of  nego- 
tiable paper  loses  protection  against  an  infirmity  only  when  guilty  of  bad  faith 
or  buying  with  actual  notice;  Kellogg  v.  Curtis,  69  Me.  212, 31  A.  R.  273,  holding 
Kansas  City  Bank,  30  Kan.  441,  1  Pac.  789,  holding  purchaser  of  negotiable 
paper  loses  protection  against  an  infirmity  only  when  guilty  of  bad  faith  or 
buying  with  actual  notice;  Kellogg  v.  Curtis,  69  Me.  212,  31  A.  R.  273,  holding 
suspicious  circumstances  attending  transaction  of  indorsement  do  not,  as  matter 
of  law,  show  indoraer  knew  of  fraud  or  acts  in  bad  faith;  Redlon  v.  Churchill, 
73  Me.  146,  40  A.  R.  345,  holding  suspicion  of  defect,  or  even  negligence,  not 
amounting  to  fraud  or  bad  faith,  will  not  defeat  rights  of  purchaser;  Brecken- 
ridge  v.  Lewis,  84  Me.  349,  30  A.  S.  R.  353,  24  Atl.  864,  holding  mere  negligence 
.  on  part  of  taker  of  note  is  not  sufficient  to  show  his  knowledge  of  its  fraudulent 
origin,  neither  is  existence  of  facts  enough  to  put  prudent  man  on  his  guard; 
Wing  V.  Ford,  89  Me.  140,  35  Atl.  1023,  holding  right  of  indorsee  for  value  to 
recover  not  defeated  by  fact  that  he  took  note  under  circumstances  that  owghi 
to  excite  suspicion  in  mind  of  prudent  man;  New  York  Iron  Mine  Co.  v.  Citizens' 
Bank,  44  Mich.  344,  6  N.  W.  823,  holding  mere  knowledge  of  such  circumstances 
insufficient  to  affect  paper  in  transferee's  hands  with  pre-existing  equities,  be 
must  have  had  actual  notice  of  them  or  knowledge  of  facts  making  it  bad  faith 
on  his  part  to  take  paper;  Davis  v.  Seeley,  71  Mich.  209,  38  N.  W.  901,  holding 
bad  faith  alone  can  disentitle  holder  for  value  to  recover  and  that  gross 
negligence  may  be  evidence  of  but  is  not  conclusive  of  bad  faith ;  First  Nat.  Bank 
V.  Flath,  10  N.  D.  281,  86  N.  W.  867,  holding  knowledge  in  purchaser  of  cir- 
cumstances which  might  tend  to  arouse  suspicion  will  not  defeat  recovery; 
Mannfacturers'  Nat.  Bank  v.  Newell,  71  Wis.  309,  37  N.  W.  420,  holding  mere 
fact  that  officers  of  bank  knew  payee  of  note  was  selling  goods,  taking  notes  there- 
for and  discounting  them  at  bank  not  equivalent  to  actual  notice  of  breach  of 
warranty  on  purchase  for  which  particular  note  was  given. 

Cited  in  notes  in  30  A.  R.  703,  on  effect  of  suspicious  circumstances  in  pur- 
chase of  negotiable  paper;  29  LJLA.(NJ3.)  379,  391,  on  what  circumstances  snf- 
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ficient  to  put  purchaser  of  negotiable  paper  on  inquiry;  3  E.  R.  C.  678,  as  to 
what  will  import  notice  of  prior  equities  on  transfer  of  negotiable  paper. 
Burden  of  proof  of  bona  fide  holdershlp. 

Cited  in  Market  &  F.  Nat  Bank  v.  Sargent,  85  Me.  349,  35  A.  S.  R.  376, 

27  Atl.  192,  holding  proof  of  fraud  in  inception  of  note  casts  upon  indorsee 
burden  of  proof  that  he  took  note  for  value,  before  maturity,  without  notice  of 
fraud. 

Negotiability  of  note  on  last  day  of  grace. 

Cited   in  Haug  v.   Riley,   101  Oa.   372,  40  L.R.A.  244,  29  S.  E.  44,  on  its 
negotiability  on  such  day. 
Actionable  deceit  inducing  sale. 

Cited  in  Danforth  v.  Cushing,  77  Me.  182,  holding  statements  that  business 
could  be  bought  at  bargain;  that  place  was  good  one  for  business;  that  money 
could  be  made  there,  not  actionable  where  buyer  could  have  examined  books  of 
owner  of  business. 
Trade  talk  as  fraud. 

Cited  in  note  in  37  L.B.A.  607,  on  right  to  rely  on  trade  talk  as  to  quality  made 
to  effect  contract  as  basis  for  charge  of  fraud. 

28  AM.  REP.  66,  JONES  ▼.  McNAHRIN.  68  ME.  SS4. 
Facts  of  which  record  or  Us  pendens  gives  notice. 

Cited  in  Johnson  y.  Hess,  126  Ind.  208,  9  L.R.A.  471,  25  N.  E.  445,  holding 
if  information  which  record  conveys,  or  inquiry  which  it  suggests  will,  if  pursued, 
unmistakably  lead  to  discovery  of  the  truth,  there  is  constructive  nocice  of  title 
or  encumbrance,  otherwise  not;  Fisher  v.  Bush,  133  Ind.  315,  32  N.  E.  924, 
holding  constructive  notice  that  administrator's  sale  of  real  estate  was  illegal, 
because  attorney  of  administrator  was  purchaser,  was  given  by  record  showing 
surname  alone  of  pary  as  attorney,  who  is  member  of  law  firm  and  showing  party 
of  same  name  as  purchaser,  but  giving  Christian  name;  Smith  v.  Kimball, 
36  Kan.  474,  13  Pac.  801,  holding  lis  pendens  is  notice  of  every  fact  contained 
in  pleading  and  apparent  on  face  thereof,  and  of  those  other  things  of  which 
facts  so  stated  necessarily  put  purchaser  of  land  at  judicial  sale  on  inquiry. 

Cited  in  notes  in  56  A.  S.  R.  858,  on  the  law  of  lis  pendens;  56  A.  S.  R.  869; 
4  L.R.A.  716, — on  facts  of  which  lis  pendens  is  notice;   56  A.  S.  R.  866,  on 
necessity  of  pointing  out  specific   property  to  be  affected  by  lis  pendens;    8 
L.R.A.  553,  on  effect  of  notice  of  pending  suit. 
Effect  of  mistake  In  recording. 

Cited  in  reference  note  in  48  A.R.  84,  on  effect  of  mistake  in  recording  deed. 
When  Instrument  deemed  to  be  recorded. 

Cited  in  note  in  12  L.R.A.  386,  as  to  when  instrument  is  deemed  to  be  recorded 
under  recording;  acts. 

* 'Actual  notice.*' 

Cited  in  Knapp  v.  Bailey,  79  Me.  195,  1   A.  S.  R.  295,  9  Atl.  122,  holding 
statutory  "actual  notice**  is  conclusion  of  fact  capable  of  establishment  by  all 
grades  of  legitimate  evidence;   Bunker  v.  Gordon,  81  Me.  66,  16  Atl.  341,  on 
actual  notice  of  unrecorded  mortgage. 
Constrnctlon  of  land  descriptions  when  ambiguous. 

Cited  in  Chandler  v.  Green,  69  Me.  350,  holding  where,  as  applied  to  the  lot 
named  in  deed,  so  much  of  deed  is  false  that  it  is  void,  but  as  applied  to  an- 
Am.   Rep.   Vol.   XVI.— 68. 
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other  lot,  description  is  all  true  except  starting  point  and  that  can  be  ascer- 
tained by  that  which  is  true,  false  is  to  be  discarded  and  true  adopted. 

18  AM.  REP.   76,  OXTON  T.  GROTBS,  68  ME.  S71. 

Extent  of  land  grant  where  bomndary  la  blgfaway  or  stream. 

Cited  in  Low  t.  Tibbetts,  72  Me.  92,  38  A.  R.  303,  holding  grant  of  land  bounded 
on  highway,  carrier's  fee  in  highway  to  center,  unless  terms  of  conTeyanoe  clearly 
exclude  it;  Warren  t.  Th<Mna8ton,  76  Me.  329,  48  A.  R.  387,  holding  when  river 
is  boundary  thread  of  stream  is  diriding  line;  when  channel  is  boundary,  thread 
of  channel  is  divisional  line;  Stevens  t.  Gordon,  87  Me.  564,  33  AtL  27,  holding 
where  deed  bounds  lands  by  road,  grant  extends  to  center  of  road;  Brooks  v. 
Morrill,  92  Me.  172,  42  AtL  357,  holding  same  but  that  presumption  in  this 
respect  may  be  rebutted  and  controlled  when  description  and  circumstances  of 
conTeyance  indicate  contrary  intention. 

Cited  in  reference  note  in  32  A.  R.  719,  on  elfect  of  deed  of  lot  bounded  by 
"south  line"  of  street,  to  carry  to  center. 
When  monnmenta  control  conraea  and  diataiicea  In  deed  oC  land. 

Cited  in  Piper  t.  Connelly,  108  IlL  646,  holding  fixed  monuments  control. 

Cited  in  notes  in  30  A.  D.  737,  on  preference  of  monuments  to  courses  and 
distances  in  description  of  land;  30  A.  D.  739,  on  kinds  of  monuments  held  con- 
trolling. 

88  AM.  REP.  77,  MELIiEN  T.  MOORE,  68  ME.  880. 
liiablllty  on  Instnunent  algned  by  agent. 

Cited  in  note  in  20  L.R.A.  710,  on  extrinsic  CTidence  to  show  who  is  liable  as 
maker  of  note  in  suits  against  agent,  where  aignature  is  by  agent  and  promise 
is  individuaL 

—  Liability  of  agent. 

Cited  in  reference  notes  in  9  A.  S.  R.  196,  as  to  when  agent  is  personally 
liable;  13  A.  S.  R.  632,  on  giving  instances  where  agents  were  held  personally 
liable  on  contracts  executed  by  them. 

Cited  in  notes  in  48  A.  S.  R.  917,  on  personal  Uabili^  to  third  persons  of  agent 
assuming  without  authority  to  make  contract  for  corporation;  19  L(.R.A 
679,  on  personal  liability  of  officers  on  note  made  for  corporation. 

—  Liability  of  principal. 

Cited  in  note  in  21  L.R.A.(N.S.)  1048,  1054,  1056,  on  liabiUty  of  principal  on 
negotiable  paper  executed  by  agent. 
Effect  of  descrlptlTe  works  following  name  or  signature. 

Cited  in  Rendell  t.  Harriman,  75  Me.  497,  46  A.  R.  421 ;  McClure  v.  Liyermore, 
78  Me.  890,  6  AtL  11;  Ross  ▼.  Brown,  74  Me.  352,— holding  note  signed  by 
party  with  official  title  following  signature  note  of  signer;  Maine  Red  Granite 
Co.  T.  York,  89  Me.  54,  35  AtL  1014,  holding  addition  of  official  title  to  name  of 
signer  of  an  obligation  will  not  relieve  him  from  personal  responsibilty;  Cope- 
land  T.  Hewett,  96  Me.  525,  53  AtL  36,  holding  contract  signed  by  parties  whose 

signatures  were  followed  by  words  "Building  committee  of Church," 

personal  contract  of  ngners;  Shq>ard  t.  Hanson,  9  N.  D.  249,  83  N.  W.  20, 
effect  of  words  descriptio  personae;  Keokuk  Falls  Improv.  Co.  t.  Kingsland  &  IX 
Mfg.  Co.  5  Okla.  32,  47  Pac  484,  holding  where  person  acting  in  private  capacity 
in  signing  promissory  note  fails  to  disclose  his  agency,  or  where  he  describes  him- 
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self  as  agent  director  or  trustee^  and  there  is  nothing  in  body  of  note  showing  it 
is  obligation  of  principal,  signer  is  personally  bound. 

28  AM.  REP.  80,  HBAIiSY  t.  GRAY,  68  MB.  480. 
Liiability  of  innkeeper. 

Cited  in  Brewer  v.  Caswell,  132  Oa.  563,  131  A.  S.  R.  216,  23  L.R.A.(N.S.) 
1107,  64  8.  E.  674,  16  A.  &  £.  Ann.  Cas.  936,  holding  that  innkeeper  is  not 
liable  as  such  for  horse  left  at  stable  unless  relation  of  innkeeper  and  guest 
arises  between  owner  and  innkeeper. 

Cited  in  notes  in  99  A.  8.  R.  583,  on  existence  of  relation  of  guest  and  inn- 
keeper as  essential  to  latter's  liability;  13  E.  R.  C.  129,  130,  on  liability  of  inn^ 
keeper  for  goods  brought  to  inn. 
"Wlien  relation  of  gnest  and  host  exists. 

Cited  in  notes  in  62  A.  D.  590,  as  to  who  are  not  guests  of  inn;  105  A.  8.  R.  986^ 
on  leaving  animal  or  property  at  inn  as  creating  relation  of  guests. 

28  AM.  RBP.  82,  AMERICAN  BIBIiE  SOC.  T.  WEIiliS,  88  ME.  672. 
Recovery  of  interest  separately  from  principal. 

Cited  in  Thomas  t.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  81  Fed.  911,  holding  whert 
interest  is  payable  as  damages,  reception  of  principal  wi^ont  interest  after 
default  is  waiver  of  claim  for  interest;  Davis  v.  Harrington,  160  Mass.  278,  35 
N.  £.  771;  Graves  v.  Saline  County,  43  C.  C.  A.  414,  104  Fed.  61,— holding  whert 
interest  is  recoverable  as  damages  or  as  incident  to  debt,  it  may  not  be  recovered 
after  payment  of  principal;  Los  Angeles  v.  City  Bank,  100  Cal.  18,  34  Pac.  510, 
holding  where  interest  is  not  specially  contracted  for  it  cannot  be  recoverd  in 
separate  action  after  payment  of  principal;  Maloy  v.  Bernalillo  County,  10 
N.  M.  638,  52  L.R.A.  126,  62  Pac.  1106,  holding  county  which  has  made  final 
settlement  with  county  treasurer  on  account  of  funds  he  has  failed  to  pay  over 
to  his  successor  cannot  recover  interest  incidental  to  debt. 

Cited  in  reference  note  in  16  A.  8.  R.  799,  on  interest  after  accepting  payment  of 
principal. 

28   AM.   REP.    84,   PERKINS  T.   FAYETTE,    68   ME.    152. 
liiability  for  injury  from  co-operating  causes. 

Cited  in  Ring  v.  Cohoes,  77  N.  Y.  83,  33  A.  R.  574;  Walrod  v.  Webster  County, 
110  Iowa,  349,  47  L.R.A.  480,  81  N.  W.  598, — ^holding  when  two  causes  combine  to 
produce  injury  to  traveler  on  highway,  both  in  their  nature  proximate— one  being 
culpable  defect  in  highway,  the  other  some  occurrence  for  which  neither  is 
responsible — ^municipality  is  liable,  provided  injury  would  not  have  been  sustained 
but  for  such  defect. 

Cited  in  note  in  13  L.R.A.(N.S.)  1267,  on  liability  of  township  for  defect  in 
highway  concurring  with  another  cause. 
Proximate  cause  of  injury. 

Cited  in  note  in  7  L.R.A.  133,  on  instances  of  proximate  cause  of  injury. 
—  Negligence  as. 

Cited  in  notes  in  50  A.  R.  573,  on  negligence  as  proximate  cause  of  injury; 
52  A.  R.  165,  166,  182,  2  L.R.A.  696, — on  necessity  to  recovery  of  negligenot 
being  proximate  cause  of  injury. 
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Primary  or  proztnimte  and  seoondarj  or  remote  canses  of  Injury  In 
highways. 

Cited  in  Bartram  v.  Sharon,  71  Conn.  686,  71  A.  S.  R.  226,  46  L.RJL  144,  43 
AtL  143,  holding  trayeler  on  highway  cannot  be  injured  through  defect  in 
highway,  within  meaning  of  statute,  when  culpable  negligence  of  fellow  traveler 
is  a  proximate  cause  of  his  injury;  Morsman  ▼.  Rockland,  91  Me.  264,  39  Atl. 
995,  holding  contributory  fault  sufficient  to  bar  recovery  against  town  or  city 
for  defective  highway  must  be  more  than  mere  condition,  agency,  or  occasion  of 
it, — it  must  be  one  of  efficient  and  proximate  causes  of  accident. 

Distinguished  in  Belleville  v.  HoflTknan,  74  111.  App.  503,  holding  city  liable 
in  proper  case  even  when  defective  street  is  not  sole  cause  of  injury,  provided 
injured  party  was  not  at  fault;  Noyes  v.  Boscawen,  64  N.  H.  361,  10  A.  S.  R.  410, 
10  Atl.  690,  holding  where  person  is  injured  through  negligence  of  driver  of  his 
carriage  and  defective  highway  combined,  he  is  not  responsible  for  negligence 
of  his  driver  which  he  could  not  reasonably  anticipate  or  prevent 
—  Injury  by  reason  of  fright  of  horse. 

Cited  in  Farmers'  High  Line  Canal  &  R.  Co.  v.  West  Lake,  23  Colo.  26,  46  Pac 
134,  holding  where  horse  was  frightened  by  passage  of  train  or  blowing  of 
whistle,  left  road  and  ran  into  defendant's  ditch,  where  driver  was  drowned, 
passage  of  train  and  blowing  of  whistle  were  primary  causes  of  accident; 
Spaulding  v.  Winslow,  74  Me.  628,  holding  accident  due  to  two  causes,  proximate 
in  nature,  when  horse  is  frightened  by  defect  m  highway  for  which  town  is  not 
responsible,  and,  by  reason  of  its  conduct,  vehicle  is  brought  in  contact  with 
another  defect  for  which  town  is  responsible;  Bleil  v.  Detroit  Street  R.  Co. 
98  Mich.  228,  67  N.W.  117,  holding  where  horse,  frightened  at  falling  of  window 
•ash,  broke  from  fastening,  ran  away  and,  catching  in  aperture  formed  by 
rails  in  street,  broke  his  leg  and  had  to  be  killed,  fright  of  horse  was  proximate 
eause  of  accident 

Cited  in  notes  in  8  L.RJL(N.S.)  77,  on  municipal  liability  for  injury  to  person 
or  property  of  one  driving  over  defective  highway  whose  horse  is  frightened 
without  fault  of  either  party;  18  L.R.A.(N.S.)  1139,  on  accident  occasioned  by 
frightened  horse  as  proximate  result  of  absence  of  guard  rail  in  highway. 

Distinguished  in  Cleveland  v.  Bangor,  87  Me.  269,  47  A.  S.  R.  326,  32  Atl.  892; 
Aldrich  v.  Qorham,  77  Me.  287, — ^holding,  if  horse,  while  momentarily  shying  or 
swerving,  is  brought  in  contact  with  defect  in  road  and  injury  is  thereby  sus- 
tained, conduct  of  horse  will  not  be  considered  proximate  cause  of  accident. 
Duty  of  city  or  town  to  keep  highways  safe  throughout  entire  width. 

Cited  in  Morse  v.  Belfast,  77  Me.  44,  holding  town  not  required  to  render  road 
passable  for  entire  width  of  whole  located  limits;  Brown  v.  Skowhegan,  82 
Me.  273,  19  Atl.  399,  holding  under  statute  imposing  duty  of  keeping  highways  in 
repair,  towns  are  not  required  to  provide  safe  ingress  and  egress  to  and  from 
roads  they  make;  Tasker  v.  Farmingdale,  86  Me.  623,  27  Atl.  464,  holding  town 
not  liable  for  accident  occasioned  by  one's  intentionally,  heedlessly  and  un- 
necessarily driving  out  of  improved  part  of  road;  Cunningham  v.  Frankfort,  104 
Me.  208,  70  Atl.  441,  holding  that  towns  are  not  made  insurers  against  accidents 
on  highways;  Monongahela  v.  Fischer,  111  Pa.  9,  66  A.  R.  241,  2  Atl.  87, 
17  W.  N.  C.  61,  16  Pittsb.  L.  J.  N.  S.  306,  43  Phila.  Leg.  Int.  298,  holding 
authorities  of  city  not  bound  to  keep  country  roads  within  city  limits  safe 
throughout  entire  width;  Herndon  v.  Salt  Lake  City,  34  Utah,  66,  131  A.  S.  R. 
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827,  95  Pac  646,  holding  that  city  is  not  bound  to  keep  street  prepared  for  travel 
to  full  width. 

Cited  in  reference  note  in  45  A.  R  52,  on  width  at  which  town  must  keep 
road  in  safe  condition. 

Cited  in  note  in  55  A.  R.  692,  on  duty  of  towns  and  cities  to  keep  margins  of 
roads  and  sidewalks  in  good  condition. 
—  Duty  as  to  things  tending  to  frighten  horses. 

Cited  in  Farrell  v.  Old  Town,  69  Me.  72,  holding  town  not  liable  for  injury  due 
to  horse  taking  fright  at  blocks  of  granite  lying  along  side  of  road  outside 
traveled  path. 

Cited  in  note  in  98  A.  D.  611,  on  liability  of  cities  and  towns  for  injuries 
to  or  by  horses  frightened  by  defects  in  highway. 

Distinguished  in  Overson  v.  Orafton,  5  N.  D.  281,  65  N.  W.  676,  holding 
municipality  may  be  liable  for  obstruction  on  highway  calculated  to  frighten 
horses  of  ordinary  gentleness,  even  though  there  be  no  actual  contact  with  ob- 
struction. 

Bnty  of  town  to  provide  for  safety  of  runaway  horse. 

Cited  in  note  in  18  L.R.A.  102,  on  duty  of  town  to  provide  for  safety  of 
nmaway  horse. 
When  highway  is  safe. 

Cited  in  Sale  v.  Aurora  &  L.  Tump.  Co.  147  Ind.  324,  46  N.  E.  660,  holding 
whether  street  or  turnpike  is  reasonably  safe  for  travel  is  to  be  determined 
from  surrounding  circumstances,  nature  and  surface  of  soil,  natural  obstructions 
and  obstacles  to  be  overcome,  situation  and  locality,  kind  and  amount  of  publio 
travel;  Lynn  v.  Hooper,  93  Me.  46,  47  L.R.A.  752,  44  Atl.  127,  holding  question 
whether  particular  object  in  highway  constitutes  nuisance  must  depend  upon 
circumstances;  Moriarity  v.  Lewiston,  98  Me.  484,  54  Atl.  790,  holding  way 
must  be  safe  and  convenient  in  view  of  such  casualties  as  might  be  reasonably 
expected  to  happen  to  travelers. 

28  AM.  lUSP.  88,  RE  RYIIRS,  72  N.  T.  1. 

Disqualiflcation  of  Judge  or  officers  acting  in  Judicial  capacity  becanse 
off  interest  or  prejudice. 

Cited  in  Russell  v.  Belcher,  76  Me.  501,  holding  fact  that  deceased  husband 
of  testatrix  was  uncle  of  judge  of  probate  did  not  disqualify  judge;  littrell  v. 
Wilcox,  11  Mont.  77,  27  Pac.  394,  holding  the  disqualification  of  a  judge  to 
act  as  such  in  any  case  where  he  has  been  attorney  for  either  party  does  not 
extend  to  a  formal  act  as  ordering  the  issuance  of  an  open  venure  for  a  jury 
to  try  such  case  where  regular  panel  has  been  discharged;  West  Jersey  Traction 
Co.  V.  Public  Works,  56  N.  J.  L.  431,  29  Atl.  163,  holding  ordinance  voidable 
because  one  participating  in  its  adoption  was  specially  interested  in  the  re- 
sult; Leonard  v.  Mulry,  93  N.  Y.  392,  holding  referee  who  entered  into  agree- 
ment with  counsel  for  plaintiff  whereby  former  was  given  first  lien  on  any  judg- 
ment collected,  for  his  fees,  disqualified;  People  ex  rel.  Burby  v.  Auburn,  85 
Hun.  601.  33  N.  Y.  Supp.  165,  holding  if  Common  Council  of  city  is  made  by 
statute  the  only  tribunal  that  can  take  certain  proceedings  against  an  officer  of 
such  city  a  member  is  not  disqualified  for  havin<r  formed  an  opinion;  Schneider 
r.  Rochester,  90  Hun,  171,  35  N.  Y.  Supp.  786.  holding  members  of  Common 
Council  may  act  as  appraisers  in  matters  in  which  city  is  interested;  People 
ex  rel.  Pond  v.  Saratoga  Springs,  4  App.  Div.  399,  39  N.  Y.  Supp.  607,  holding 
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Tillage  tniBtee  preferring  charges  cannot  vote  upon  the  removal  of  tiie  officer; 
People  ex  rel.  McMorrow  v.  Roosevelt,  23  App.  Div.  533,  48  N.  Y.  Supp.  578, 
holding  a  police  officer  charged  with  misconduct  is  entitled  to  trial  before  un- 
prejudiced police  commisaioners  and  where  one  of  the  board  voting  for  his  dis- 
missal whose  vote  was  essential  to  it,  was  a  prosecuting  witness,  and  because 
of  a  statement  made  by  the  officer  in  connection  with  the  offienae  with  which 
he  was  charged  was  justly  inoenaed  against  the  officer  and  was  in  a  sense  him- 
self on  trial  the  board  is  not  such  an  unprejudiced  tribunal  as  officer  is  entiled 
to  have  consider  his  ease;  People  ex  reL  Egan  v.  York,  53  App.  Div.  336,  65  N. 
Y.  Supp.  696,  holding  fact  that  charges  alleged  that  accused  patrolman  was  dis- 
respectful to  sargeant  in  presence  of  one  of  the  commissioners  before  whom  he 
was  tried  does  not  authorize  revisal  of  his  conviction;  People  ex  reL  Shannon  t. 
Magee,  55  App.  Div.  195,  66  N.  Y.  Supp.  849,  holding  where  by  statute  a  police 
commissioner  is  made  the  only  tribunal  auUiorized  to  try  charges  against  a 
janitor  of  the  police  station,  his  jurisdiction  is  not  affected  by  fact  that  he  is 
prejudiced  against  janitor;  Hopkins  v.  Lane,  17  N.  Y.  S.  R.  677,  3  N.  Y.  Supp. 
661,  holding  surrogate  not  disqualified  under  statute  where  his  wife  is  l^atee 
under  will  offered  for  probate,  but  not  a  party  to  the  proceeding;  Wilcox  v. 
Supreme  Council,  R.  A.  66  Misc.  253,  123  N.  Y.  Supp.  83,  to  point  that  rule 
^at  no  one  can  be  judge  of  his  ovm  cause,  is  applicable  to  members  of  tribunal 
constituted  under  laws  of  fraternal  society  to  try  members  upon  charges 
against  him ;  Oak  Cliff  v.  SUte,  97  Tex.  391,  79  S.  W.  1068,  holding  the  inter- 
est  which  will  disqualify  a  judge  must  be  direct  and  immediate,  not  remote 
and  contingent;  Riggins  v.  Richards,  97  Tex.  229,  77  S.  W.  946,  holding  alder- 
men were  not  disqualified  from  acting  as  members  of  the  city  council  in  an 
impeachment  trial  of  the  mayor  by  the  fact  that  they  had  joined  in  offering 
the  resolution  presenting  charges  against  him;  State  ex  rel.  Barnard  v.  Board 
of  Education,  19  Wash.  8,  6  A.  S.  R.  706,  40  L.R.A.  317,  52  Pac  317;  Forest 
Coal  Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  E.  238;  State  ex  rel.  Cook  v.  Houses 
122  Wis.  534,  100  N.  W.  964,  as  to  interest  not  disqualifying  it  by  so  doing  there 
would  be  no  tribunal  whatever  to  administer  remedy. 

Cited  in  notes  in  84  A.  D.  131,  on  right  of  disqualified  judge  to  perform  non- 
judicial and  ministerial  acta;  84  A.  D.  132,  on  disqualified  judge's  jurisdiction 
from  necessity  where  no  other  judge  can  act. 

—  Proceedings  for  pnblic  Improvements. 

Cited  in  Laplant  v.  Marshalltown,  134  Iowa,  261,  111  N.  W.  816,  holding 
a  judge  is  not  disqualified  from  hearing  and  deciding  a  motion  to  dissolve  an 
injunction  restraining  city  from  condemning  land  to  protect  its  water  supply, 
because  he  is  a  taxpayer  of  the  city  and  indirectly  interested  in  its  supply 
of  water;  Re  Livingston  Street,  82  N.  Y.  621,  holding  provisions  of  city  charter 
making  decision  of  village  trustees  final  in  matters  of  assessments  in  laying 
out  streets,  valid ;  People  ex  rel.  Downey  v.  Dains,  38  Hun,  43,  holding  fact  that 
town  clerk  is  a  brother  of  one  of  the  signers  of  a  petition  for  laying  out  high- 
way does  not  disqualify  him  from  drawing  names  of  the  jurors  who  are  to 
certify  to  the  necessity  of  the  change;  Re  Middletown,  21  N.  Y.  Civ.  Proc.  Rep. 
201,  16  N.  Y.  Bupp.  464,  holding  where  one  of  the  commissioners  appointed  to 
make  assessments  for  the  expense  of  opening  a  street  is  related  to  person  in- 
terested in  the  land  to  be  affected,  he  is  disqualified  from  acting  under  code 
which  forbids  "a  judge"  from  taking  part  in  the  decision  of  any  case  or  mst- 
ter  if  be  is  related  by  consanguinity  or  affinity  within  sixth  degree  to  any  party 
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to  the  controversy;  State  ex  rel.  Dorgan  v.  Fisk,  15  N.  D.  210,  107  N.  W.  191, 
holding  that  fact  that  member  of  drainage  board  owns  land  in  drainage  dis- 
trict does  not  disqualify  him. 

<—  Allowance  and  audit  of  claims  against  public. 

Cited  in  Jeffersonian  Pub.  Co.  v.  Billiard,  105  Ala.  576,  17  So.  112,  holding 
interest  of  county  commissioners  in  claim  presented  does  not  render  order  of 
Allowance  void;  People  ex  rel.  Ulster  County  v.  Kingston,  101  N.  Y.  82,  4  N.  E. 
348,  3  How.  Pr.  N.  S.  460,  holding  in  auditing  expenses  the  members  of  the 
board  of  supervisors  are  not  within  the  letter  or  spirit  of  the  statute  prohibit^ 
ing  a  judge  from  sitting  in  a  case  in  which  he  is  a  party  or  interested. 
JBffect  of  disqualification  of  judge  upon  decree  rendered. 

Cited  in  Horton  v.  Howard,  79  Mich.  642,  19  A.  S.  R.  198,  44  N.  W.  1112, 
holding  decree  may  be  collaterally  attacked. 
—  Waiver  of  disqualification. 

Cited  in  Loubat  v.  Le  Roy,  15  Abb.  N.  C.  1,  as  to  when  waived. 
"Waiver  of  objection  to  jurisdiction. 

Cited  in  Gibbs  v.  Gibbs,  26  Utah.  382,  73  Pac.  641  (dissenting  opinion),  as 
to  when  objection  cannot  be  waived. 

Right  of   party   to   waive  constitutional   or  statutory   provision   in   his 
favor. 

Cited  in  French  v.  Seamans,  21  Misc.  722,  48  N.  Y.  Supp.  9,  holding  party 
of  full  age,  and  acting  sui  juris  can  waive  statutory  or  constitutional  provision 
in  his  favor  affecting  simply  his  property  or  alienable  rights,  and  not  involv- 
ing considerations  of  public  policy;  In  Re  Hodge,  28  Misc.  104,  59  N.  Y.  Supp. 
281,  as  to  waiver  of  prepayment  in  statutory  drainage  proceeding. 
Railroad  as  public  use. 

Cited  in  note  in  4  L.R.A.  788,  on  railroad  as  a  public  use. 
I>ralnage  as  public  use  supporting  eminent  domain. 

Cited  in  Cribbs  v.  Benedict,  64  Ark.  555,  44  S.  W.  707,  as  to  power  to  con- 
struct drain  coming  under  head  of  eminent  domain;  Re  Tuthill,  163  N.  Y.  133, 
79  A.  S.  R.  574,  49  L.R.A.  781,  57  N.  E.  303  (affirming  36  App.  Div.  492,  55 
N.  Y.  Supp.  657)  ;  Burk  v.  Ayers,  19  Hun,  17;  Averell  v.  Day,  26  Hun,  319; 
Oatlin  V.  Munn,  37  Hun,  23, — ^holding  ditches  to  be  built  under  drainage  act 
must  be  for  benefit  of  public  health;  People  ex  rel.  Pulman  v.  Henion,  64  Hun, 
471,  19  N.  Y.  Supp.  488,  holding  damage  act  which  made  no  reference  to  pub- 
lic health  or  any  public  purpose  unconstitutional;  Re  Penfield,  69  Hun,  601, 
23  N.  Y.  Supp.  944,  holding  necessity  of  conserving  public  health  is  jurisdic- 
tional; Re  Lent,  47  App.  Div.  349,  C2  N.  Y.  Supp.  227,— holding  in  so  far  as 
•drainage  is  necessary  for  protection  of  public  health  the  authority  of  eminent 
domain  may  be  exercised  for  that  purpose;  Re  Penfield,  3  App.  Div.  30,  37 
N.  Y.  Supp.  1056,  74  N.  Y.  S.  R.  354,  on  same  point;  Smeaton  v.  Martin,  57 
Wis.  364,  15  N.  W.  403,  holding  the  taking  of  land  for  a  ditch  to  drain  public 
highway  is  public  use. 

Cited  in  notes  in  49  L.R.A.  783;  102  A.  S.  R.  833,  on  drainage  purposes  for 
public  health  as  use  for  which  right  of  eminent  domain  may  be  exercised;  49 
1#.R,A.  787,  on  drainage  of  private  land  as  public  purposes  for  which  the  power 
of  eminent  domain  may  be  exercised. 

'**Taktng*'  of  property  for  public  use. 

Cited  in  Roberts  v.  Smith,  115  Mich.  6,  72  N.  W.  1091,  holding  the  levy  and 
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collection  of  taxes  to  pay  for  construction  of  public  drain  is  not  an  act  within 
the  constitutional  restriction  upon  '^taking"  of  private  property  for  public 
use. 

Cited  in  note  in  55  A.  D.  280,  on  constitutional  provision  for  appropriataon 
of  property  to  public  use  without  application  to  assessments  and  taxes. 
Le^slative  prortnce  In  eminent  domain  caaea. 

Cited  in  Smeaton  v.  Martin,  57  Wis.  364,  15  N.  W.  403,  holding  it  is  to  be 
determined  by  legislature  whether  taking  is  necessary. 
Judicial  power  over  eminent  domain. 

Cited  in  note  in  22  L.R»\.(N.S.)  164  on  judicial  power  over  eminent  domain. 
Review  off  order  In  condemnation  proceedings. 

Cited  in  Re  Buffalo,  17  N.  Y.  8.  R.  371,  1  N.  Y.  Supp.  763,  holding  order 
confirming  report  of  conunissioners  to  condemn  for  a  park  was  reviewable  aa 
special  proceeding. 

Review  off  special  proceedings. 

Cited  in  People  ex  rel.  Feeny  v.  Richmond  County,  156  K.  Y.  86,  50  N.  E. 
425,  holding  appeal  will  lie  from  special  proceeding. 
Finality  off  order  off  county  court  In  proceedings  under  drainage  act. 

Cited  in  Re  Swan,  07  N.  Y.  402  (reversing  33  Hun,  200),  holding  order  final 
as  to  matters  of  fact  but  reviewable  as  to  matters  of  law. 

—  In   proceedings   under    statute    to   determine   the    necessity   off   high- 

way. 

Cited  in  Re  De  Camp,  77  Hun,  478,  20  N.  Y.  Supp.  00,  holding  decision  final 
where  county  court  determines  necessity  for  highway. 
Rights  off  landowner  as  to  use  off  land. 

Cited  in  People  v.  New  York  Carbonic  Acid  Gas  Co.  106  N.  Y.  421,  00  N.  E. 
441,  to  the  point  that  owner  of  land  may  use  it  as  he  sees  fit,  provided  such 
use  does  not  conflict  with  rights  of  others  or  public. 
Due  process  off  law. 

Cited  in  Indianapolis  v.  Holt,  155  Ind.  222,  57  N.  E.  066,  holding  due  process 
of  law  in  the  fourteenth  amendment  to  United  States  Constitution  does  not 
mean  by  a  Judicial  proceeding. 
Police  power. 

Cited  in  People  ex  rel.  Oak  Hill  Cemetery  Asso.  v.  Pratt,  120  N.  Y.  68,  20 
N.  E.  4,  holding  city  council  had  power  to  permit  burial  of  dead  within  city 
limits;  People  v.  Havnor,  140  N.  Y.  105,  52  A.  S.  R.  707,  31  hJLA,  680,  43 
N.  E.  541,  12  N.  Y.  Crim.  Rep.  25,  holding  subject  to  limitation  that  the  real 
object  of  the  statute  must  appear,  upon  inspection,  to  have  reasonable  connec- 
tion with  welfare  of  the  public,  the  exercise  of  police  power  by  legislature  is 
not  in  conflict  with  Constitution. 

—  Taking  property  under  police  power. 

Cited  in  Re  Cheesebrough,  78  N.  Y.  232,  holding  lands  cannot  be  permanently 
appropriated  for  drains  for  benefit  of  other  lands,  under  police  power  of  state 
or  otherwise,  without  compensation. 

—  Judicial  Interference. 

Cited  in  Re  Jacobs,  08  N.  Y.  08,  60  A.  R.  636,  2  N.  Y.  Crim.  Rep.  530; 
Colon  V.  Lisk,  153  N.  Y.  188,  60  A.  S.  R.  600,  47  N.  E.  302,--holding  it  is  for 
the  judiciary  to  see  that  the  purpose  to  be  reached  by  a  law  is  a  public  one. 


Digitized  by 


Google 


1081  NOTES  ON  AMERICAN  REPORXa  [88-93 

Special  proceedings. 

Cited  in  People  ex  rel.  Guibord  v.  Kellogg,  22  App.  Div.  176,  47  N.  Y.  Supp. 
1023,  as  to  what  constitutes;  Re  Atty.  Gen.  22  App.  Div.  285,  47  N.  Y.  Supp. 
883,  holding  a  proceeding  by  Attorney  General  under  statute  designed  to  pre- 
vent monopolies  is  a  special  proceeding. 
Statutory  powers  relating  to  public  health. 

Cited  in  Regan  v.  Fosdick,  19  Misc.  489,  43  N.  Y.  Supp.  1102,  as  to  power 
given  to  officials  over  private  property  under  these  acts. 
Public  officers. 

Cited  in  Re  Swan,  36  Hun,  625,  holding  commissioners  appointed  in  drain- 
age public  officers;  People  ex  rel.  Oneida  County  v.  Oneida  County,  36  Misc. 
597,  73  N.  Y.  Supp.  1098,  as  to  who  are  public  officers. 
Constitutionality  of  class  legislation. 

Cited  in  note  in  6  L.R.A.  622,  on  unconstitutionality  of  class  legislation. 
Mnnicipal  power  over  nuisances. 

Cited  in  note  in  38  L.R.A.  312,  on  municipal  power  over  nuisances  relating 
to  health. 

28  AM.  REP.  •S,  PHELPS  v.  NOWIiEN,  72  N.  Y.  S«. 
Right  to  use  one's  own  property. 

Cited  in  notes  in  38  A.  R.  144,  on  liability  of  one  using  his  own  land  so  as 
to  obstruct  surface  water  from  draining  over  it;  6  L.R.A.  449,  on  right  to  use 
and   improve   one's  own   property;    0  L.R.A.(N.S.)    137,   on   right  to  embank 
against  water  turned  out  of  stream. 
Rights  of  adjoining  owners  of  lands  in  percolating  waters. 

Cited  in  Case  v.  Hoffman,  100  Wis.  314,  44  L.R.A.  728,  72  N.  W.  390,  hold- 
ing that  owner  of  land  may  do  as  he  chooses  with  subsurface  waters;  Forbell 
V.  New  York,  47  App.  Div.  371,  61  N.  Y.  Supp.  1005,  holding  that  an  adjoin- 
ing owner  has  no  legal  right  in  percolating  waters  on  land  of  another;  Dillon 
v.  Acme  Oil  Co.  49  Hun,  565,  2  N.  Y.  Supp.  289,  holding  no  liability  where  oil 
from  oil  refinery  reached  wells  in  vicinity  by  a  subterranean  stream;  Davis 
V.  Spaulding,  157  Mass.  431,  19  L.R.A.  102,  32  N.  E.  650,  sustaining  right  of 
one  to  dig  and  maintain  a  well  on  his  ovm  land  though  another's  easement  in 
a  well  on  same  land  is  thereby  destroyed;  Barkley  v.  Wilcox,  86  N.  Y.  140, 
40  A.  R.  519  (affirming  19  Hun,  320),  holding  land  owner  may  improve  it 
without  reference  to  impairment  of  flow  not  constituting  a  technical  water 
course. 

Cited  in  reference  note  in  31  A.  S.  R.  438,  on  landowner's  right  to  subter- 
ranean waters. 

Cited  in  notes  in  64  A.  D.  728;  37  A.  R.  270, — on  rights  in  percolating  water; 
19  L.R.A.  94,  on  rights  in  subterranean  waters. 

Distinguished  in  Chesley  v.  King,  74  Me.  164,  43  A.  R.  569,  holding  one  who 
accepted  a  deed  with  a  reservation  of  right  to  draw  water  from  a  spring  and 
afterwards  for  sole  purpose  of  cutting  off  supply  of  water  from  spring  dug 
well  on  land  conveyed  is  liable  for  injury;  Forbell  v.  New  York,  164  N.  Y. 
522,  79  A.  S.  R.  666,  51  L.R.A.  695,  58  N.  E.  644,  denying  right  of  a  munic- 
ipality to  put  in  pumping  works  on  its  land  and  use  them  in  a  manner  as  to 
exhaust  all  subsurface  water  and  prevent  raising  of  crops  on  land  of  another. 
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Effect  of  grant  or  reserratton  of  right  In  subterranean  water. 

Cited  in  note  in  51  A.  R.  548,  on  effect  of  grant  of  reservation  of  right  in 
•ubtemknean  water. 
Actions  for  malice. 

Cited  in  reference  note  in  34  A.  S.  R.  171,  on  actions  for  malice. 
Malicious  doing  of  a  lawful  act. 

Cited  in  Hurwitz  v.  Horwitz,  10  Misc.  353,  31  N.  Y.  Supp.  25,  holding  that 
there  can  be  no  damage  unless  some  right  is  infringed;  Kiff  t.  Youmans,  86 
N.  Y.  324,  40  A.  R.  543;  Porter  v.  Mack,  50  W.  Va.  581,  40  8.  E.  459,— hold- 
ing the  malicious  doing  of  a  lawful  act  in  a  lawful  manner  is  not  actionable; 
Electric  R.  Co.  v.  Jamaica  &  B.  R.  Co.  01  Fed.  655;  Martin  v.  Summers,  79 
111.  App.  392;  Guethler  v.  Altman,  26  Ind.  App.  587,  84  A.  8.  R.  313,  60  N. 
E.  355;  Bordeaux  t.  Greene,  22  Mont.  254,  74  A.  S.  R.  600,  56  Pac  218;  Cle- 
land  y.  Anderson,  66  Neb.  252,  5  L.RJi.(NJ3.)  136,  92  N.  W.  306;  Medford  t. 
Levy,  31  W.  Va.  649,  13  A.  8.  R.  887,  2  L.R.A.  368,  8  8.  E.  302;  MacGinniss  t. 
Boston  &  M.  Consol.  Cbpper  A  S.  Min.  Co.  29  Mont  428,  75  Pac  89, — ^holding 
that  one  possessing  a  right  may  enforce  it  notwithstanding  his  motive  may  be 
evil ;  Lippincott  v.  Lasher,  44  N.  J.  Eq.  120,  14  Atl.  103,  holding  fact  that  one 
is  pursuing  his  rights  by  litigation  with  a  malicious  intent  immaterial;  Xeu- 
decker  v.  Kohlberg,  81  N.  Y.  296,  holding  motive  of  enforcement  of  a  judgment 
inunaterial;  Whitesell  v.  Study,  37  Ind.  App.  429,  76  N.  E.  1010,  holding  same 
as  to  one  using  legal  process  in  enforcing  his  legal  or  equitable  rights;  Docter 
V.  Riedel,  96  Wis.  158,  65  A.  S.  R.  40,  37  L,R.A.  580,  71  N.  W.  119,  holding 
maliciously  entering  judgment  and  immediately  issuing  execution  does  not 
make  creditor  liable  for  abuse  of  process;  Louisville  &  N.  R.  Co.  v.  Vincent, 
116  Tenn.  317,  95  8.  W.  179,  8  A.  ft  E.  Ann.  Cas.  66,  holding  motive  of  join- 
ing engineer  and  conductor  as  parties  defendant  in  an  action  against  a  rail- 
road immaterial;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  A.  R.  407, 
holding  same  as  to  motive  of  one  building  a  bridge  across  a  stream  on  which 
it  owns  land  on  both  sides  of  stream;  Chambers  v.  Baldwin,  91  Ky.  121,  34 
A.  S.  R.  165,  11  L.R.A.  545,  15  8.  W.  57,  same  as  to  one  inducing  another  to 
break  his  contract  if  so  induced  without  force  or  fraud;  Rocky  Mountain  Bell 
Teleph.  Co.  v.  Uteh  Independent  Teleph.  Co.  31  Utah,  377,  8  L.R.A.(N.S.)  1153, 
88  Pac.  26,  holding  it  not  unlawful  to  use  a  telephone  number  used  by  another 
in  its  business  though  other  is  injured  thereby;  Hague  v.  Wheeler,  157  Pa. 
324,  37  A.  8.  R.  736,  22  L.R.A.  141,  27  Atl.  714,  holding  it  no  wrong  where  one 
was  allowing  gas  from  a  well  on  his  own  land  to  go  to  waste  to  injury  of  a 
well  on  another's  land;  Loeker  v.  American  Tobacco  Co.  121  App.  Div.  443. 
106  N.  Y.  Supp.  115,  holding  that  one  has  the  right  to  refuse  to  sell  his  pro- 
ducts; Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  A.  8.  R.  319,  21  L.R.A.  337,  55 
N.  W.  1119,  holding  that  any  man  may  refuse  to  deal  with  any  other  man  or 
class  of  men;  State  v.  Van  Pelt.  136  N.  C.  633,  68  L.R.A.  760,  49  8.  E.  177, 
19  A.  ft  E.  Ann.  Cas.  495,  holding  that  it  is  not  illegal  for  a  labor  union  to 
publish  a  statement  that  a  merchant  is  unfair;  Lough  v.  Outerbridge,  143  N. 
Y.  271,  42  A.  8.  R.  712,  26  L.R.A.  674,  38  N.  E.  292,  holding  special  freight 
rates  to  one  stipulating  not  shipped  by  a  rival  to  be  lawful;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  611,  88  A.  8.  R.  896,  66  L.R.A.  804,  40 
8.  E.  591,  holding  that  several  may  combine  to  do  a  lawful  act;  Farmers'  Loan  t 
T.  Co.  V.  New  York  &  N.  R.  Co.  150  N.  Y.  410,  65  A.  8.  R.  689,  34  L.RJi.  76, 
44  N.  E.  1043,  holding  motive  material  where  one  owes  a  duty  and  sustains 
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a  trust  relation  to  the  one  injured;  Heywood  v.  Tillson,  75  Me.  225,  46  A.  R. 
373,  to  the  point  that  legal  act  cannot  be  made  actionable  upon  ground  of 
motive  which  induced  it. 

Cited  in  notes  in  11  L.R.A.  546,  on  motive  as  element  in  action  for  damage; 
62  L.RJ1.  690,  on  effect  of  bad  motive  to  make  actionable  an  injury  to  per- 
colating waters;  25  £.  R.  C.  83,  whether  lawful  act  becomes  unlawful  by  reason 
of  malice. 

Distinguished  in  Paine  v.  Chandler,  23  N.  Y.  S.  R.  357,  5  N.  Y.  Supp.  739, 
holding  where  a  right  of  another  is  violated  the  motive  of  doing  the  violative 
act  is  material;  Fumer  v.  Seabury,  59  Hun,  272,  13  N.  Y.  Supp.  12,  holding 
that  one  who  has  given  a  right  can  not  infringe  it;  Chipley  v.  Atkinson,  23 
Fla.  206,  11  A.  S.  R.  267,  1  So.  934,  holding  an  action  to  lie  in  behalf  of  an 
employee  against  one  maliciously  procuring  his  discharge  by  employer. 

Disapproved  in  Meeker  v.  East  Orange,  77  N.  J.  L.  623,  134  A.  S.  R.  798,  25 
L.R.A.(N.S.)   465,  74  Atl.  379,  holding  that  city  could  not  by  sinking  well  in- 
tercept water  that  would  reach  spring  on  plaintiff's  land. 
—  ''Spite"   fences  and  obnoxious  structures  on  own  land. 

Cited  in  Friedlander  v.  Delaware  &  H.  Canal  Co.  34  N.  Y.  S.  R.  650,  13  N. 
Y.  Supp.  323;  Giller  v.  West,  162  Ind.  17,  69  N.  E.  548,  holding  motive  of 
one  putting  up  and  maintaining  a  division  fence  immaterial;  Barger  v.  Bar- 
ringer,  151  N.  C.  433,  25  L.R.A.(N.S.)  831,  66  S.  E.  439,  19  A.  &  E.  Ann.  Cas. 
472,  holding  that  owner  is  liable  for  erecting  unsightly  ''spite  fence"  for  sole 
malicious  purpose  and  effect  of  shutting  out  light  and  air  from  neighbor's  win- 
dows; Metzger  v.  Hochrein,  107  Wis.  267,  81  A.  S.  R.  841,  50  L.R.A.  305,  83 
N.  W.  308,  holding  a  high  board  fence  maliciously  erected  not  to  be  a  nuisance; 
Koblegard  v.  Hale,  60  W.  Va.  37,  114  A.  S.  R.  868,  53  S.  E.  793,  9  A.  A  E. 
Ann.  Cas.  732,  denying  injunction  against  adjoining  land  owner  building  a 
fence  of  imusual  height  on  his  land;  Camfield  v.  United  States,  167  U.  S.  518, 
42  L.  ed.  260,  17  Sup.  Ct.  864;  Adler  v.  Parr,  34  Mise.  482,  70  N.  Y.  Supp. 
255, — on  rights  of  adjoining  owners  in  character  of  a  division  fence;  Karasek 
V.  Peier,  22  Wash.  419,  50  L.R.A.  345,  61  Pac.  33;  Rideout  v.  Knox,  148  Mass. 
368,  12  A.  S.  R.  560,  2  L.R.A.  81,  19  N.  E.  390,  on  right  at  common  law  for 
one  to  build  high  fence  on  his  land. 

Cited  in  reference  notes  in  40  A.  R.  182,  on  injunction  against  malicious  erec- 
tion on  lands  of  adjoining  owner;  21  A.  S.  R.  512,  513,  on  action  for  malicious 
erection  of  high  fence. 

Cited  in  note  in  40  L.R.A.  178,  on  liability  for  malicious  erection  of  fence. 

Distinguished  in  Horan  v.  Byrnes,  72  N.  H.  93,  101  A.  S.  R.  670,  62  L.R.A. 
602,  54  Atl.  945,  holding  a  statute  forbidding  the  malicious  erection  of  a  high 
fence,  constitutional;  Burke  v.  Smith,  69  Mich.  380,  8  L.R.A.  184,  37  N.  W. 
838,  holding  a  fence  erected  maliciously  and  with  no  other  purpose  than  to 
shut  out  the  light  and  air  from  a  neighbor's  window  is  a  nuisance. 
Basement  of  light  and  air. 

Cited  in  note  in  28  A.  D.  464,  on  easement  of  light  and  air. 
Rerocablllty  of  licenses. 

Cited  in  note  in  30  A.  D.  71,  as  to  revocability  of  licenses. 
liiabtllty  of  upper  tenants  for  negligent  Injury  to  lower. 

Cited  in  note  in  28  A.  R.  82,  on  liability  of  tenants  on  upper  floor  for  neg- 
ligence causing  injury  to  lower  tenants. 


Digitized  by 


Google 


28  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1084 

Damnnm  absqne  injnrUi. 

Cited  in  note  in  1  E.  R.  C.  761,  on  damnum  absque  injuria. 

18  AM.  REP.   104,  WEEKS  ▼.  NEW  YORK,  N.  H.  ifc  H.  R.  R.  CO.  72 
N.  Y.  50. 

Doty  and  liability  of  carrier  as  to  protection  of  passenger. 

Cited  in  reference  notes  in  34  A.  R.  07,  on  carrier's  liability  for  negligence  to 
passenger;  29  A.  S.  R.  842,  on  carrier's  duty  to  protect  passengers;  32  A.  S.  R. 
00,  on  liability  of  railroad  for  assault  on  passenger  by  employee;  45  A.  S.  R. 
326,  on  liability  to  passengers  for  assualt  by  employees;  07  A.  S.  R.  526,  on  as- 
saults on  passengers  by  third  persons. 

Cited  in  notes  in  32  A.  8.  R.  05,  on  liability  of  carrier  for  assault  on  passenger 
by  fellow  passenger;  54  A.  8.  R.  80,  on  master's  liability  for  injuries  by  servants 
to  passengers  and  trespassers;  16  L.R.A.  620,  on  duty  of  carrier  to  protect  passen- 
ger from  assault  by  fellow  passenger;  55  L.R.A.  718,  on  carrier's  liability  for 
assault  upon  passenger  by  strikers,  mob,  or  third  persons. 
Degree  of  care  required  from  carrier  In  protection  of  passengers. 

Cited  in  Mullan  t.  Wisconsin  Central  Co.  46  Minn.  474,  40  N.  W.  240,  holding 
it  duty  of  carrier  of  passengers  to  exercise  the  highest  diligence  reasonably  prac- 
ticable to  protect  passengers  against  riolence,  abuse  or  injury  from  fellow  pas- 
sengers; Wright  ▼.  Chicago,  B.  A  Q.  R.  Co.  4  Colo.  App.  102,  35  Pac.  106,  holding 
that  carrier  is  held  to  utmost  care  and  precaution  to  avoid  an  assault  on  a  pas- 
senger; Galveston,  H.  A  S.  A.  R.  Co.  v.  Long,  13  Tex.  Civ.  App.  664,  36  S.  W. 
485,  holding  carrier  not  liable  where  a  small  pistol  fell  from  pocket  of  one  passen- 
ger and  was  discharged  injuring  foot  of  another  passenger. 
liiablUty  of  carrier  for  loss  of  ralnables  by  passenger. 

Cited  in  Knieriem  t.  New  York  C.  A  H.  R.  R.  Co.  100  App.  Div.  700,  06  N. 
Y.  Supp.  602,  holding  carriage  of  packages  of  great  value  by  passeng»'  not  with- 
in contemplation  of  contract  for  carriage  of  passenger;  Hillis  v.  Chicago,  R.  1. 
&  P.  R.  Co.  72  Iowa,  228,  33  N.  W.  643,  holding  a  passenger  carrying  $500  in  his 
coat  pocket  does  so  at  his  own  risk. 

Cited  in  note  in  42  A.  D.  37,  on  carrier's  liability  for  articles  kept  in  passen- 
ger's custody. 

Valuable  docnments  as  baggage. 

Cited  in  note  in  00  A.  S.  R.  350,  on  valuable  documents  as  baggage. 
Master's  liability  for  act  of  servant. 

Cited  in  reference  note  in  20  A.  R.  642,  on  liability  of  master  to  third  party 
for  act  of  servant  in  course  of  employment  though  forbidden. 
lilabllity  of  one  engaged  In  public  emptoyment  for  Injnry  to  customer. 

Cited  in  note  in  6  A.  S.  R.  736,  on  liability  of  one  engaged  in  public  employ- 
ment for  personal  injuries  sustained  by  customer  from  third  person. 
Power  of  common  carrier  to  limit  his  liability. 

Cited  in  note  in  32  A.  D.  407,  on  power  of  c<Hnmon  carrier  to  limit  his  lia- 
bility. 
Theory  of  case  on  appeal. 

Cited  in  Nealon  v.  Grand  Trunk  R.  Co.  5  N.  Y.  S.  R.  256,  holding  case  on 
appeal  must  be  treated  as  it  was  below. 
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28  AM.  REP.   lis,  GERMANIA  F.  INS.  CO.  T.  MEMPHIS  M  O.  R.  CO. 
72  N.  y.  •O. 

Rl^ht  to  plead  Ignorance  of  contents  of  contract. 

Cited  in  Root  v.  Zaller,  19  N.  Y.  S.  R.  679,  2  N.  Y.  Supp.  742,  holding  that 
one  is  bound  to  read  a  contract  unless  prevented  b}'  fraud;  Chicago,  St.  P.  M.  k 
O.  R.  Co.  V.  Belliwith,  28  C.  C.  A.  368,  56  U.  S.  App.  113,  83  Fed.  437,  holding  it 
negligence  for  one  not  to  read  or  have  read,  a  contract  before  signing  it;  Sanger 
V.  Dun,  47  Wis.  615,  32  A.  R.  789,  3  N.  W.  388,  holding  ignorance  of  contents  of 
contract  no  defense;  Johnstone  v.  Richmond  &  D.  R.  Co.  39  8.  C.  65,  17  S.  E. 
612;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Stone,  112  Twin.  348,  105  A.  S.  R.  955,  79  S. 
W.  1031, — holding  that  in  the  absence  of  fraud  mibtepresentation  or  mistake  it 
must  be  presumed  that  party  read  the  contract  and  oisscnted  to  its  provisions. 

Distinguished  in  West  v.  First  Nat.  Bank,  20  Hun,  408,  holding  that  one  de- 
positing money  in  a  bank  has  a  right  to  suppose  that  the  certificate  given  him 
is  the  certificate  of  the  bank. 
~  Of  bill  of  lading  or  shipping  receipt. 

Cited  in  The  Artie  Bird,  109  Fed.  167;  Inman  v.  Seaboard  Air  Line  R.  Co. 
159  Fed.  960;  Richmond  A  D.  R.  Co.  v.  Shome,  90  Ga.  496,  16  S.  K  220;  Snow  v. 
Indiana,  B.  &  W..R.  Co.  109  Ind.  422,  »  N.  E.  702;  O'Bryon  v.  Kinney,  74  Mo. 
125;  Hill  V.  Syracuse,  B.  A  N.  Y.  R.  Co.  73  K.  Y.  351,  29  A.  R.  163;  Piatt  v. 
Richmond,  Y.  River  &  C.  R.  Co.  108  N.  Y.  358,  15  N.  E.  393;  Van  Etten  v.  New- 
ton. 134  N.  Y.  143,  30  A.  S.  R.  630,  31  N.  E.  334;  Hoffman  v.  Metropolitan 
Exp.  Co.  Ill  App.  Div.  407,  97  N.  Y.  Supp.  838,— holding  that  the  shipper  who 
receives  a  bill  of  lading  without  objection  in  the  absence  of  misrepresentation, 
fraud  or  concealment  is  bound  by  its  terms  and  cannot  set  up  failure  to  read  it 
to  avoid  it;  Gabler  v.  McChesney,  60  App.  Div.  583,  70  N.  Y.  Supp.  191;  Lan- 
sing V.  New  York,  C.  A  H.  R.  R.  Co.  52  Misc.  334,  102  N.  Y.  Supp.  1092,— holding 
bill  of  lading  presumably  read  and  assented  to,  unless  fraud  or  mistake  was 
shown;  Dobson  v.  Central  R.  Co.  38  Misc.  582,  78  N.  Y.  Supp.  82,  holding  that 
the  receiver  of  a  bill  of  lading  is  bound  by  its  contents;  Bernstein  v.  Weir,  40 
Misc.  635,  83  N.  Y.  Supp.  48,  holding  one  bound  by  contents  of  a  shipper's  re- 
ceipt; Ballou  V.  Earle,  17  R.  I.  441,  33  A.  S.  R.  881,  14  L.R.A.  433,  22  Atl.  1113, 
holding  that  the  presumption  is,  that  stipulations  in  a  receipt  given  for  freight 
were  known  and  assented  to  by  party  receiving  it. 
lilmitations  upon   liability  of  conunon  carrier. 

Cited  in  Louisville,  N.  A.  k  C.  R.  Co.  v.  Nicholai,  4  Ind.  App.  119,  51  A.  S. 
R.  206,  30  N.  E.  424,  sustaining  a  limitation  of  liability  for  loss  of  baggage. 

Cited  in  note  in  5  E.  R.  C.  347,  on  right  of  carrier  to  limit  his  liability  by 
contract. 
—  By  stlpnlatlons  in  bill  of  lading  or  receipt. 

Cited  in  Fonseca  v.  Cunard  S.  S.  Co.  153  Mass.  653,  25  A.  S.  R.  660,  12  L.R.A. 
340,  27  N.  E.  665,  holding  passenger  accepting  ticket  for  a  voyage  bound  by 
printed  stipulations  on  ticket;  Merchants'  Despatch  Transp.  Co.  v.  Furthmann, 
149  111.  66,  41  A.  S.  R.  265,  36  N.  E.  624;  Waldron  v.  Fargo,  170  N.  Y.  130,  62 
N.  E.  1077  (reversing  52  App.  Div.  18,  64  N.  Y.  Supp.  798) ;  Guillaume  v.  Gen- 
eral Transp.  Co.  100  N.  Y.  491,  3  N.  E.  489;  Jennings  v.  Grand  Trunk  R.  Co.  127 
N.  Y.  438,  28  N.  E.  394;  Olds  v.  New  York,  C.  A  H.  R.  R.  Co.  107  App.  Div.  26, 
94  N.  Y.  Supp.  924, — holding  limitations  upon  carrier's  liability  contained  in 
a  bill  of  lading  not  presented  to  the  shipper  until  after  the  freight  is  beyond 
recall  do  not  affect  il.o  rights  of  parties;  Southern  R.  Co.  t.  Levy,  144  Ala.  614, 
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39  So.  06,  holding  that  preflumption  is  thmt  shipper  received  bill  of  Uding  prior 
to  or  contemporaneous  with  the  receipt  of  the  goods  by  the  carrier. 

Distinguished  in  Grossman  v.  Dodd,  63  Hun,  324,  17  N.  Y.  Supp.  855,  holding 
that  while  a  common  carrier  may  limit  its  liability  by  express  contract  the  bordeii 
rests  upon  it  to  show  that  the  passenger  assented  to  the  terms  of  the  receipt. 
Evidence  of  shipper*8  assent  to  llmlutlon  of  carrier's  liability. 

Cited  in  note  in  88  A.  S.  R.  82,  84,  85,  on  evidence  of  shipper's  assent  to  limiU- 
tion  of  carrier's  liability. 
Effect  of  shipper's  acceptance  of  bill  of  lading. 

Cited  in  note  in  30  A.  8.  R.  684,  <m  effect  of  shipper's  acceptance  of  bill  of 
lading. 

tS  AM.  REP.    116,  WHITNEY  ▼.  BLACK  RIVER  INS.  CO.   73  K.   T. 

117. 
Constrnctlon  of  an  Insurance  policy. 

Cited  in  Caraher  v.  Royal  Ins.  C6.  63  Hnn,  82,  17  N.  Y.  Supp.  858;  Miller 
V.  Oswego  &  O.  Ins.  Co.  18  Hun,  525, — holding  that  a  condition  in  a  policy  must 
be  construed  in  view  of  the  situation  and  character  of  the  property  and  the  con- 
tingencies affecting  its  use;  Brown  v.  Palatine  Ins.  Co.  89  Tex.  590,  35  a  W. 
1060,  holding  that  the  language  of  an  insuranoe  policy  must  be  construed  accord- 
ing to  the  evident  intent  of  the  parties;  Eager  v.  Firemen's  Fund  Ins.  Co.  71 
Hun,  352,  25  N.  Y.  Supp.  35,  holding  that  a  provision  against  increased  risks 
is  to  be  interpreted  as  to  a  risk  beyond  that  contemplated  by  both  parties  at 
time  of  making  of  policy. 

Cited  in  note  in  14  E.  R.  C.  24,  on  rules  of  construction  of  contracts  of  in- 
surance. 

What  constltntes  a  "vacancy"  or  cessation  of  nse  within  meaning  of  an 
Insurance  policy. 

Cited  in  ContinenUl  Ins.  Co.  v.  Kyle,  324  Ind.  132,  10  A.  S.  R.  77,  9  L.R.A. 
81,  24  N.  E.  727,  holding  that  in  construing  a  condition  against  vacancy  or 
nonoccupancy,  the  courts  will  look  into  subject  matter  of  the  contract;  East 
Texas  F.  Ins.  Co.  v.  Kempner,  87  Tex.  229,  47  A.  S.  R.  99,  27  S.  W.  122  (reversing 
12  Tex.  Civ.  App.  533,  34  S.  W.  393),  holding  a  vacancy  for  three  days  while  ten- 
ants were  being  changed  did  not  render  policy  void ;  Western  Assur.  Co.  v.  Masou, 
5  111.  App.  141,  holding  it  sufficient  occupancy  of  a  summer  residence  where  it 
was  visited  once  a  week  during  winter  months  and  also  used  to  entertain  friends 
one  or  two  nights  a  week;  McMurray  v.  Capital  Ins.  Co.  87  Iowa,  453,  54  N. 
W.  354,  holding  same  where  family  were  away  visiting,  but  premises  were  left 
in  care  of  relatives;  Stupetski  v.  Transatlantic  F.  Ins.  Co.  43  Mich.  373,  38  A. 
R.  195,  5  N.  W.  401,  holding  same  where  a  man  and  family  left  home  for  twelve 
days  to  visit  a  sick  daughter  and  engaged  a  person  to  go  to  house  daily  to  look 
after  it;  Hampton  v.  Hartford  F.  Ins.  Co.  65  N.  J.  L.  265,  52  L.R.A.  344,  47 
Atl.  433,  holding  a  church  building  used  as  the  convenience  of  the  congregation 
may  require  for  church  purposes  not  an  "unoccupied"  building;  Carr  v.  Roger 
Williams  Ins.  Co.  60  N.  H.  513;  Vanderboef  v.  Agricultural  Ins.  Co.  46  Hun, 
328, — holding  that  question  of  whether  premises  are  unoccupied  or  not  is  for 
jury  under  proper  instructions. 

Cited  in  reference  note  in  48  A.  8.  R.  478,  on  eonstruction  of  condition  ren- 
dering fire-insurance  policy  void  when  building  is  vacant. 

Cited  in  notes  in  34  A.  R.  134,  on  effect  on  insurance  of  leaving  building  var 
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cant  and  unoocupuied;  35  A.  R.  443,  on  when  premises  are  vacant  or  unoccupied 
within  provision  of  insurance  policy;  10  A.  S.  R.  391,  394,  395,  on  phrase  *'va- 
cant  and  unoccupied"  in  insurance  policies;  80  A.  S.  R.  310,  on  revival  of  insur- 
ance forfeited  because  of  vacancy  on  discontinuance  of  vacancy  before  loss;  8 
L.R^.  79,  on  forfeiture  of  insurance  in  case  of  vacancy  or  nonoccupancy. 

Distinguished  is  Hermann  v.  Adriatic  F.  Ins.  Co.  13  Jones  &  S.  394,  holding 
a  summer  residence  vacant  while  unoccupied  in  the  winter;  Barry  v.  Prescott 
Ins.  Co.  35  Hun,  601,  holding  a  temporary  vacancy  of  a  dwelling  house  to  be  a 
violation  of  a  condition  against  premises  being  vacant  or  luioccupied. 

—  Of  mills  or  commercial  buildings. 

Cited  with  special  approval  in  Ehlers  v.  Aurora  F.  Ins.  Co.  6  Pa.  Dist.  R. 
441,  19  Pa.  Co.  Ct  165,  holding  enforced  stoppage  of  mill  in  winter  was  not 
"cessation  of  operation." 

Cited  in  Bellevue  Roller  Mill  Co.  v.  London  &  L.  F.  Ins.  Co.  4  Idaho,  307,  39 
Pac.  196;  City  Planing  &  Shingle  Mill  Co.  v.  Merchants'  M.  &  C.  Mut.  F.  Ins.  Go. 
72  Mich.  654,  16  A.  S.  R.  562^  40  N.  W.  777;  Ladd  v.  Aetna  Ins.  Co.  147  N.  Y.  478, 
42  N.  E.  197,— (affirming  70  Hun,  490,  24  N.  Y.  Supp.  384), holding  a  mere  cessa- 
tion of  operation  of  manufacturing  establishment  because  of  an  unavoidable  cause, 
not  a  vacancy  within  an  insurance  clause;  WauKau  Mill.  Co.  v.  Citizens'  Mut. 
F.  Ins.  Co.  130  Wis.  47,  118  A.  S.  R.  998,  109  N.  W.  937,  10  A.  &  E.  Ann.  Cas. 
795,  holding  a  failure  to  operate  a  mill  during  a  part  of  season  because  of  lack 
of  power  not  a  suspension  of  business  within  clause  "cease  to  be  operated;"  Cen- 
tral Montana  Mines  Co.  v.  Fireman's  Fund  Ins.  Co.  92  Minn.  223,  99  N.  W. 
1120,  holding  a  temporary  cessation  of  mill  during  a  receivership  not  a  vacancy; 
Des  Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co.  99  Iowa,  193,  68  N.  W.  600,  holding  an 
ice  house  not  "vacant  or  unoccupied"  because  there  is  no  merchantable  ice  in  it 
in  month  of  October;  Mackintosh  v.  Agricultural  F.  Ins.  Co.  150  Cal.  440,  119 
A.  S.  R.  234,  89  Pac.  102,  holding  a  promise  requiring  a  watchman  day  and  night 
where  mill  is  idle  does  not  require  a  night  watchman  when  mill  is  running  during 
day. 

Cited  in  reference  notes  in  16  A.  S.  R.  556,  on  condition  in  policy  that  establish- 
ment shall  not  cease  to  be  operated;  118  A.  S.  R.  1009,  on  operation  of  condition 
in  policy  forbidding  cessation  of  operation  of  insured  establishment. 

Distinguished  in  Halpin  v.  Phenix  Ins.  Co.  118  N.  Y.  165,  23  N.  E.  482,  holding 
that  use  of  a  building  for  storage  merely,  not  an  occupation  of  building  as  a 
factory. 
What  constitutes  Increase  of  risk. 

Cited  in  note  in  66  A.  S.  R.  698,  on  increase  of  hazard  avoiding  policy,  by 
change  in  use. 

—  Machinery  etc. 

Cited  in  reference  note  in  45  A.  S.  R.  370,  on  engine  on  premises  as  increase 
of  risk. 

Cited  in  note  in  66  A.  S.  R.  698,  on  increase  of  hazard  avoiding  policy  by  dan- 
gerous machinery,  processes,  or  articles. 

98  AM.  REP.   120,  COE  ▼.  HOBBY,  79  N.  T.   141. 

Followed  without  discussion  in  Nat.  Bank  v.  Washington  County  Nat  Bank, 
72  N.  Y.  601. 
Effect  of  parol  lease  for  more  than  year. 

Cited  in  note  in  17  A.  S.  R.  753,  on  effect  of  parol  lease  for  more  than  a  year. 
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Surrender  of  lease  by  opemtion  of  law. 

Cited  in  Stern  ▼.  Thayer,  58  Minn.  93,  57  N.  W.  329;  holding  that  acts  to 
operate  as  a  surrender  of  lease  by  operation  of  law,  must  be  of  sueh  eharacter 
a3  to  operate  by  way  of  estoppel,  and  must  be  acts  of  notoriety;  Requa  v.  Do- 
mestic Pub.  Co.  11  Misc.  322,  32  N.  Y.  Supp.  125,  holding  that  facts  most  estab- 
lish an  acceptance  by  landlord  or  on  intent  to  terminate  tenancy ;  Ballou  t.  Baxter, 
4  Silv.  Sup.  Ct.  582,  8  N.  Y.  Supp.  15,  holding  no  surrender  of  lease  where  a  sub- 
lease remains  in  possession  after  sublease  expires  and  pays  rent  to  lessor. 

Cited  in  reference  note  in  86  A.  D.  405,  as  to  what  amounts  to  surrender  of 
lease. 

Cited  in  note  in  15  E.  R.  C.  625,  on  what  amounts  to  surrender  of  lease  by 
operation  of  law. 

—  By  creation  of  other  incompatible  estate. 

Cited  in  Felker  v.  Richardson,  67  N.  H.  509,  32  Atl.  830;  Vandekar  v.  Reevet», 
40  Hun,  430;  Witmark  v.  New  York  Elev.  R.  Co.  76  Hun,  302,  27  N.  Y.  Supp. 
777;  Cooper  v.  Fretnoransky,  42  N.  Y.  S.  R.  472,  16  N.  Y.  Supp.  866,  holding 
a  surrender  of  a  lease  is  implied  when  another  estate  is  created  by  the  reversioner 
with  the  assent  of  the  tenant  incompatible  with  the  existing  term. 
~  By  making  of  new  lease. 

Cited  in  Wilbur  v.  Collin,  4  App.  Div.  417,  38  N.  Y.  Supp.  848,  holding  that 
the  taking  of  a  valid  new  lease  from  the  landlord  merges  the  former  lease ;  Ryan 
V.  Kirchberg,  17  111.  App.  132;  Gingrass  v.  Mather,  128  Mich.  582,  87  N.  W.  758; 
James  v.  Coe,  31  Miss.  653,  64  N.  Y.  Supp.  1109, — holding  a  letting  of  demised 
premises  to  a  third  party  by  lessor  with  consent  of  tenant  establishes  a  surrender 
by  operation  of  law;  Gray  v.  Kaufman  Dairy  &  Ice  Cream  Co.  162  N.  Y.  388, 
76  A.  S.  R.  327,  49  L.R.A.  580,  56  N.  E.  903,  holding  a  lease  surrendered  where 
landlord  rerents  premises  with  consent  of  former  tenant;  Lenane  v.  Mayer,  18 
Misc.  454,  41  N.  Y.  Supp.  960,  holding  surety  on  a  lease  of  six  rooms  is  not  re- 
leased by  fact  that  lessor  retook  three  rooms  and  reduced  rent;  Security  Trust 
&  L.  Ins.  Co.  v.  Cogswell,  48  Misc.  535,  96  N.  Y.  Supp.  87,  holding  a  new  lease  to 
effect  a  surrender  must  be  a  new  and  valid  lease;  Chamberlain  v.  Dunlop,  126 
N.  Y.  45,  22  A.  S.  R.  807,  26  N.  E.  966,  holding  that  a  lease  is  not  surrendered 
by  giving  a  contract  which  is  not  valid. 

Distinguished  in  Hart  v.  Hazard,  42  Hun,  209,  holding  that  where  terms  of 
written  lease  are  not  absolute  they  may  be  fixed  by  a  subsequent  agreement  with- 
out consideration. 
Parol  surrender  of  a  lease. 

Cited  in  Nachbour  v.  Wiener,  34  111.  App.  237,  holding  that  an  executed  parol 
modification  of  a  written  lease  is  a  surrender  of  old;  Voege  v.  Ronalds,  83  Hun, 
114,  31  N.  Y.  Supp.  353,  holding  that  a  lease  under  seal  can  not  be  modified  by  a 
parol  unexecuted  agreement;  Smith  v.  Kerr,  108  N.  Y.  31,  2  A.  S.  R.  362,  15 
X.  £.  70  (affirming  33  Hun,  567);  Moritz  v.  Koenig,  1  Misc.  186,  21  N.  Y. 
Supp.  5,  48  N.  Y.  S.  R.  693, — ^holding  that  an  agreement  for  a  change  of  rent 
reserved  by  an  existing  lease  under  seal  cannot  be  modified  by  parol  executory 
contract;  Seymour  v.  Hughes,  55  Misc.  248,  105  N.  Y.  Supp.  249,  holding  an  ora! 
agreement  intended  to  effect  a  new  lease  for  the  unexpired  term  of  a  lease  which 
is  more  than  one  year  is  void;  Ramsay  v.  Wilkie,  36  N.  Y.  S.  R.  864,  13  N.  Y. 
Supp.  554,  holding  that  surrendering  of  a  written  lease  under  seal  is  disposing  of 
property;  Cabot  v.  Ensign,  13  N.  Y.  Civ.  Proc.  Rep.  89,  holding  mere  acceptance 
of  rent  from  subtenant  not  evidence  of  new  lease. 
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Distinguislied  in  San  Remo  Hotel  Co.  v.  Brennan,  64  Hun,  607,  19  N.  Y.  Supp. 
276;  Lewis  v.  Donohue,  27  Misc.  514,  58  N.  Y.  Supp.  319,— holding  that  an 
executed  parol  agreement  cannot  be  repudiated  by  lessor ;  Napier  ▼.  Spielmann,  64 
Misc.  96,  103  N.  Y.  Supp.  982,  holding  that  an  executed  parol  modification  of  a 
written  contract  cannot  be  repudiated;  Donahoe  v.  Rich,  2  Ind.  App.  540,  28  N. 
E.  1001,  holding  that  where  lessor  accepts  another  tenant  and  agrees  to  release 
present  tenant  from  liability,  a  surrender  of  lease  is  effected. 
Necessity  for  consideration   for  modification  of  a  contract. 

Cited  in  Butler  v.  Smith's  Homeopathic  Pharmacy,  6  N.  Y.  S.  R.  885,  on  neces- 
flity  of  new  consideration;  Duncan  v.  New  York  Mut.  Ins.  Co.  138  N.  Y.  88,  20 
L.R.A.  386,  33  N.  E.  730,  holding  an  absolute  undisputed  liability  for  $5000,  could 
not  be  discharged  by  the  simple  payment  of  $233.33. 

Distinguished  in  McKenzie  v.  Harrison,  120  N.  Y.  260,  17  A.  8.  R.  638,  8 
L.R.A.  257,  24  N.  E.  458,  holding  an  executed  parol  agreement  modifying  con- 
tract under  seal  will  be  upheld. 
What  constitutes  consideration  for  new  promise. 

Cited  in  note  in  34  L.RA.  36,  on  agreement  to  comply  with  existing  lease  as 
consideration  for  new  promise. 
Modification  of  contract  nnder  seal  by  parol  executory  contract. 

Cited  in  Tischler  v.  Kurtz,  35  Fla.  323,  17  So.  061,  holding  that  contract  under 
«eal  cannot  be  modified  before  breach  by  parol  executory  contract. 

Cited  in  note  in  56  A.  S.  R.  670,  on  variation  of  specialty  by  subsequent 
parol  agreement. 

28  AM.  R£P.    125,  WOOD  ▼.  ERIB  R.  CO.   72  N.  T.   196. 
Wrongdoing  or  crime  as  defense. 

Cited  in  Keller  v.  Erie  R.  Co.  183  N.  Y.  67,  76  N.  E.  965,  holding  an  unlaw- 
ful  act  not  the  proximate  cause  not  a  defense  in  a  tort  action;  Platz  v.  Co- 
hoes,  80  N.  Y.  219,  42  A.  R.  286  (affirming  24  Hun,  101),  holding  fact  that 
a  party  is  traveling  on  Sunday  in  violation  of  statute,  no  defense  in  an  action 
for  negligence  of  a  municipality  in  keeping  of  its  streets;  Marino  v.  Lehmaier, 
173  N.  Y.  530,  61  L.R.A.  811,  66  N.  E.  572  (dissenting  opinion),  on  effect  on 
civil  rights  and  liabilities  of  making  an  act  a  crime. 

Cited   in   note   in   2   L.R.A.   522,   on   plaintiff's  violation  of   Sunday   law   as 
defense  to  action  for  injuries  received  on  that  day. 
—  Illegal  doing  of  business  or  use  of  name. 

Cited  in  Pedroni  v.  Eppstein,  17  Colo.  App.  424,  68  Pac.  794,  holding  a 
statute  making  it  a  criminal  act  for  a  person  to  do  business  under  a  firm 
name  of  a  trustee,  not  to  abate  an  action  in  tort  by  trustee;  Crystal  Ice  Co. 
V.  Wylie,  65  Kan.  104,  68  Pac.  1086,  holding  a  wrongdoer  not  protected  in 
invasion  of  the  rights  of  another  because  party  happened  to  be  doing  business 
in  violation  of  a  penal  statute;  Ross  v.  Wigg,  34  Hun,  192,  6  N.  Y.  Civ.  Proo. 
Rep.  263,  holding  property  acquired  by  one  doing  business  illegally  entitled  to 
protection  of  the  law;  Card  v.  Moore,  68  App.  Div.  327,  74  N.  Y.  Supp.  18, 
sustaining  an  action  to  recover  assets  of  a  company  which  did  business  under 
an  illegal  name;  Barron  v.  Yost,  16  Daly,  441,  12  N.  Y.  Supp.  455,  holding 
that  doing  business  under  an  illegal  name  not  to  be  a  defense  to  an  action 
on  a  contract  unless  a  reliance  thereon  caused  some  injuty;  Pollard  v.  Brady, 
16  Jones  &  S.  476,  holding  same  as  to  a  note  made  in  a  transaction  separate 
Am.  Rep.  Vol.  XVI.--69. 
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from  the  general  business  carried  on  in  an  illegal  name;  Richter  t.  Kramer,  1 
N.  Y.  City  Ct.  Rep.  348,  on  right  to  plead  misuse  of  firm  name  in  action  not 
inyolving  any  such  misuse;  McArdle  v.  Thames  Iron  Works,  90  App.  Div.  139, 
89  N.  Y.  Supp.  485,  holding  that  a  contract  executed  by  an  individual  under 
a  fictitious  partnership  name  may  be  enforced;  Lunt  v.  Lunt,  8  Abb.  N.  C 
76,  holding  statute  does  not  apply  to  a  claim  not  incident  to  business. 
—  Contracts  InTolTins  wron^oln^. 

Cited  in  Mitchell  y.  Branham,  104  Mo.  App.  480,  79  S.  W.  739,  holding 
that  a  contract  is  not  necessarily  void  because  its  performance  niay  have  led 
to  the  violation  of  some  law  if  such  violation  was  not  intended  or  a  necessary 
consequence. 

Distinguished  in  Ingersoll  v.  Coal  Creek  Coal  Co.  117  Tenn.  263,  119  A.  S. 
R.  1003,  9  L.R.A.(N.S.)  282,  98  S.  W.  178,  10  A.  &  E.  Ann.  Cas.  829,  holding 
that  the  objection  of  illegality  of  a  contract  for  lawyer's  fees  because  of  solic- 
itation of  business  may  be  set  up  where  a  settlement  is  made  independent  of 
attorney. 
Use  of  a  trademmie  in  a  contract  of  affreightment. 

Cited  in  The  Nonpar iel,  149  Fed.  521,  holding  that  use  of  a  tradename  in 
contract  of  affreightment  will  not  defeat  right  of  party  to  maintain  an  actios 
in  his  own  name  to  recover  for  injury  to  cargo. 
Construction  of  a  penal  statute. 

Cited  in  Palm  v.  New  York,  N.  H.  A  H.  R.  Co.  42  N.  Y.  S.  R.  219,  17 
N.  Y.  Supp.  471;  People  v.  Rosenberg,  138  N.  Y.  410,  34  N.  E.  285,  10  N.  Y. 
Crim.  Rep.  433, — penal  statutes  receive  a  strict  construction;  Martin  v.  Gold- 
stein, 20  App.  Div.  203,  46  N.  Y.  Supp.  961,  holding  such  statute  liberally 
construed  in  favor  of  civil  liberty;  Buffalo  v.  Clement,  46  N.  Y.  S.  R.  676, 
19  N.  Y.  Supp.  846;  Kent  v.  Mojonier,  36  La,  Ann.  259,— holding  that  a 
penal  staute  can  not  be  extended  by  implication;  People  v.  Featherly,  35  N.  Y. 
S.  R.  156,  12  N.  Y.  Supp.  389,  holding  that  no  penalty  will  be  imposed  if 
language  will  fairly  admit  of  a  different  construction;  Kennedy  v.  Budd,  5 
App.  Div.  140,  39  N.  Y.  Supp.  81 ;  Sparrow  v.  Kohn,  109  Pa.  359,  58  A,  R.  726, 
2  Atl.  498,  42  Phila.  Leg.  Int.  511,— holding  that  a  penal  statute  will  not  be 
extended  to  a  transaction  not  plainly  or  obviously  within  statute;  State  v. 
Butman,  61  N.  H.  511,  60  A.  R.  332,  holding  an  embezzlement  statute  to  ex- 
tend to  embezzlement  of  firm  property  by  a  partner;  Nichols  v.  Weed  Sewing 
Mach.  Co.  27  Hun,  200,  holding  that  the  validity  of  a  mortgage  made  to  de- 
fraud creditors  and  taxation  can  not  be  attacked  by  a  subsequent  purchaser; 
Bischoff  V.  Automobile  Touring  Co.  97  App.  Div.  17,  89  N.  Y.  Supp.  594, 
holding  a  statute  prescribing  conditions  precedent  to  a  foreigner  maintain- 
ing an  action  on  contract  not  to  apply  to  a  tort  action. 
Statntes  prohibiting  use  of  flrm  name  not  of  an  actual  partner. 

Cited  in  Loeb  v.  Firemen's  Ins.  Co.  38  Misc.  107,  77  N.  Y.  Supp.  106; 
Ryan  v.  Hardy,  26  Hun,  176, — ^holding  object  of  statute  to  prevent  the  ob- 
taining of  a  false  credit;  Wolfe  v.  Joubert,  45  La.  Ann.  1100,  21  L.R.A.  772, 
13  So.  806,  holding  statute  prohibiting  use  of  name  of  person  not  interested 
in  firm  as  firm  name,  not  applicable  where  credit  is  given  by  such  firm ;  Zimmer- 
man V.  Erhard,  88  N.  Y.  74,  38  A.  R.  396,  60  How.  Pr.  163,  holding  statute  not  ap- 
plicable to  use  of  words  "&  Co.**  where  partner  is  under  disability  at  time 
to  form  partnership;  Lane  v.  Arnold,  11  Daly,  293.  13  Abb.  N.  C.  73  (re- 
Tsrsing  63  How.  Pr.  42) ;   Re  Randell,  2  Connoly,  29,  8  K  Y.  Supp.  652,— 
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holding  a  statute  prohibiting  use  of  name  of  a  person  not  an  actual  partner 
to  apply  to  a  deceased  partner's  name. 

28  AM.  REP.   129,  HUNT  ▼.  HUNT,   72  N.  Y.  217. 
Validity  and  effect  of  foreign  judgments. 

Cited  in  Trebilcox  v.  McAlpine,  46  Hun,  409;  Johnston  v.  Mutual  Reserve 
L.  Ins.  Co.  104  App.  Div.  650,  93  N.  Y.  Supp.  1052;  People  v.  Dewey,  23  Misc. 
207,  50  N.  Y.  Supp.  1013;  Gebhard  v.  Gebhard,  26  Misc.  1,  64  N.  Y.  Supp.  406  j 
Re  Norton,  32  Misc.  224,  66  N.  Y.  Supp.  317;  Plant  v.  Harrison,  36  Misc.  649, 
74  N.  Y.  Supp.  411, — ^holding  if  court  did  not  have  jurisdiction  judgment  not 
conclusive;  Re  Stewart,  39  Misc.  275,  79  N.  Y.  Supp.  626,  holding  where 
court  has  jurisdiction  judgments  of  courts  of  other  states  are  conclusive;  Roth 
V.  Roth,  104  111.  36,  44  A.  R.  81,  holding  them  valid  where  court  had  juris- 
diction; Ontario  v.  First  Nat.  Bank,  69  Hun,  29,  12  N.  Y.  Supp.  434;  Chap- 
man V.  Phoenix  Nat.  Bank,  6  Abb.  N.  C.  118,  12  Jones  &  S.  340, — holding 
decree  of  United  States  court  having  jurisdiction  cannot  be  impeached  in  any 
other  court;  Gray  v.  Richmond  Bicycle  Co.  167  N.  Y.  348,  82  A.  S.  R.  720, 
60  N.  E.  663,  as  to  effect  of  judgment  recovered  through  fraud  in  another 
state;  Woodward  v.  Mutual  Reserve  L.  Ins.  Co.  178  N.  Y.  486,  102  A.  S.  R. 
519,  71  N.  E.  10,  holding  foreign  judgment  founded  upon  service  of  procesi 
as  designated  by  insurance  company  in  accordance  with  laws  of  foreign  state 
valid  elsewhere;  Huntley  v.  Baker,  33  Hun,  678,  holding  that  if  substituted  servioe 
was  Talid  in  state  where  action  was  brought  the  judgment  is  valid  elsewhere; 
Gray  v.  Richmond  Bicycle  Co.  26  Misc.  166,  66  N.  Y.  Supp.  78,  holding  where 
jndgmnt  rendered  in  another  state  is  annulled  for  fraud,  the  fraud  must  be 
clearly  shown. 

Cited  in  reference  note  in  82  A.  S.  R.  725,  on  impeachment  of  judgment  ol 
sister  state. 

Cited  in  notes  in  26  A.  R.  29,  on  effect  given  to  judgments  of  other  states; 
103  A.  S.  R.  308,  as  to  when  inquiries  concerning  the  jurisdiction  of  another 
state  are  open. 
—  Power  of  states  over  their  own  procedure. 

Cited  in  Continental  Nat  Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y.  Supp^ 
956,  holding  every  sovereignly  has  power  to  regulate  the  procedure  of  its  courta 
and  prescribe  the  rights  which  plaintiffs  may  acquire  and  the  liability  which 
may  be  imposed  on  resident  defendants  by  judgments  recovered  in  its  tri« 
bunals. 
Power  of  legislature  over  kind  of  notice  to  apprise  party  of  suit. 

Cited  in  Hurley  v.  Olcott,   198  N.  Y.  132,  28  L.R.A.(N.S.)    238,   91  N.  B. 
270,  to  the  point  that  legislature  may  prescribe  kind  of  notice  by  which  it 
is  reasonably  probable  that  party  sued  will  be  apprised  of  what  is  going  on 
c^^ainst  him. 
Sufficiency  of  service  of  process. 

Cited  in  note  in  60  L.R.A.  686,  on  what  service  of  process  is  sufTicient  to 
constitute  due  process  of  law  as  basis  of  judgment  in  personam  against  rest* 
dents. 
Jurisdiction  of  courts. 

Cited   in  Bigham  v.  Henrici,  19  Pittsb.  L.  J.  N.  S.  816;    State  v.  Smith, 

29  R.  I.  61 3>  72  Atl.  710, — holding  that  court  gains  jurisdietion  whether  or  not 
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complaint  states  cause  of  action,  if  it  states  case  belonging  to  general  class 
over  which  authority  extends;  Howland  v.  Chicago,  R.  I.  &  P.  R.  Co.  134  Mo. 
474,  36  S.  W.  29,  as  to  distinction  between  existence  and  exercise  of  juris- 
diction; Voelx  y.  Voels,  88  Wis.  461,  60  N.  W.  707,  as  to  when  jurisdiction  is 
complete. 
~In  personam. 

Cited  in  Venner  y.  Great  Northern  R.  Co.  163  Fed.  408,  as  to  when  court 
has  equitable  jurisdiction;  Connecticut  Trust  &  S.  D.  Co.  v.  Wead,  172  N.  Y. 
497,  92  A.  S.  R.  756,  65  N.  E.  261,  as  to  power  of  state  to  render  personal 
judgment  against  a  nonresident. 

—  Oyer  subject  matter. 

Cited  in  Root  v.  Rose,  6  N.  D.  575,  72  N.  W.  1022;  Perry  v.  Kent,  88  Hun, 
407,  34  N.  Y.  Supp.  843;  Re  Klock,  30  App.  Div.  24,  51  N.  Y.  Supp.  897; 
Belden  y.  Wilkinson,  44  App.  Div.  420,  60  N.  Y.  Supp.  1083;  Bergman  >. 
Wolff,  33  N.  Y.  S.  R.  499,  11  N.  Y.  Supp.  591,— holding  where  court  has 
power  to  adjudge  the  questions  involved  it  has  jurisdiction  of  the  subject 
matter;  Poster  y.  Givens,  14  C.  C.  A.  625,  31  U.  S.  App.  626,  67  Fed.  684; 
Lake  County  y.  Piatt,  25  C.  C.  A.  87,  49  U.  S.  App.  216,  79  Fed.  567;  Woodruff 
y.  Stewart,  63  Ala.  206;  Hospital  v.  People,  125  111.  App.  631;  Reed  y.  Musca- 
tine, 104  Iowa,  183,  73  N.  W.  579;  Manley  y.  Park,  62  Kan.  553,  64  Pac  28; 
Rush  y.  Buckley,  100  Me.  322,  70  L.R.A.  464,  61  Atl.  774,  4  A.  &  E.  Ann.  Cas. 
318;  St.  Louis  A  8.  F.  R.  Co.  v.  Lowder,  138  Mo.  533,  60  A.  S.  R.  565,  39  S.  W. 
799;  Sargent  y.  Little,  72  N.  H.  555,  58  Atl.  44;  Re  PeralUreavis,  8  N.  M.  27, 
41  Pac.  538;  Lange  y.  Benedict,  73  N.  Y.  12,  29  A.  R.  80;  Sweet  v.  Merry,  109 
N.  Y.  83,  16  N.  E.  63;  Smith  y.  Central  Trust  Co.  154  N.  Y.  333,  48  N.  E.  553; 
O'Donoghue  y.  Boies,  159  N.  Y.  87,  53  N.  E.  537;  Hughes  v.  Cuming,  165  N.  Y. 
91,  58  N.  E.  794;  People  ex  rel.  Gaynor  y.  McKane,  78  Hun,  154,  9  N.  Y.  Crim. 
Rep.  216,  28  N.  Y.  Supp.  981 ;  People  y.  Murray  Hill  Bank,  10  App.  Div.  328, 
41  N.  Y.  Supp.  804,  26  N.  Y.  Civ.  Proc.  Rep.  1 ;  People  ex  rel.  Roosevelt  y,  Ed- 
son,  19  Jones  k  S.  238;  Parker  y.  Lynch,  7  Okla.  631,  56  Pac.  1082,— holding 
jurisdiction  of  subject  matter  is  the  authority  by  which  courts  and  judicial 
officers  take  cognizance  of  and  decide  cases  and  is  not  dependent  upon  state  of 
facts  which  may  appear  in  a  particular  case;  Weinstein  y.  Douglas,  51  Misc. 
659,  101  N.  Y.  Supp.  251 ;  Dayton  v.  Board  of  Equalization,  33  Or.  131,  50  Pac. 
1009;  Snyder  y.  Pike,  30  Utah,  102,  83  Pac.  692, — as  to  what  jurisdiction  of 
subject  matter  consists  of;  J.  A  A.  McKechnie  Brewing  Co.  y.  Canandaigua,  15 
App.  Div.  139,  44  N.  Y.  Supp.  317,  78  N.  Y.  S.  R.  317  (dissenting  opinion), 
as  to  what  constitutes  jurisdiction  of  subject  matter;  Re  Lent,  47  App.  Div. 
349,  62  N.  Y.  Supp.  227,  holding  jurisdiction  of  subject  matter  vests  court  with 
power  to  deal  with  general  subject  involved  in  the  proceeding;  Grevell  v.  White- 
man,  32  Misc.  279,  65  N.  Y.  Supp.  974,  holding  in  proceedings  in  rem  where 
property  of  defendant  has  been  attached  personal  service  of  summons  is  not 
necessary  to  give  court  jurisdiction  of  subject  matter;  State  ex  rel.  Puyallup 
y.  Superior  Ct.  50  Wash.  650,  97  Pac.  778  (dissenting  opinion),  on  jurisdiction 
of  subject  matter  as  giving  power  to  court  to  adjudge  general  question  involved. 

—  IHien   seryice   Is  constructlTe   or   substituted. 

Cited  in  Scharmann  v.  Schoell,  38  App.  Div.  528,  56  N.  Y.  Supp.  498,  as  to 
jurisdiction  acquired  by  substituted  service. 

—  Effect  of  errors  in  procedure  or  decree. 

Cited  in  O'Brien  v.  People,  216  IlL  354,  108  A.  S.  R.  219,  75  N.  E.  108,  3  A. 
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A  B.  Ann.  Cas.  966;  Roowvelt  v.  Edson,  1  How.  Pr.  N.  8.  231,  7  N.  Y.  Civ. 
Proc.  Rep,  6;  Perry  v.  Morse,  67  Vt  609;  Massucco  v.  Tomassi,  80  Vt  186,  67 
Atl.  661, — holding  jurisdiction  is  independent  of  good  cause  of  action  or  suffi- 
cient declaration;  Franklin  Union  No.  4  y.  People,  220  111.  366,  110  A.  S.  R. 
248,  4  L.R.A.(N.S.)  1001,  77  N.  £.  176,  holding  jurisdiction  to  gmnt  an  in- 
junction does  not  depend  upon  the  correctness  of  the  order;  National  Tube  Works 
Co.  V.  Ring  Refrigerating  &  Ice  Mach.  Co.  201  Mo.  30,  —  S.  W.  — ,  holding  judg- 
ment not  impeachable  or  suit  by  attachment  abatable  because  founded  on  pe- 
tition untruly  stating  cause  of  action;  Walters  v.  Farmers'  Bank,  70  Va.  12, 
holding  if  once  properly  and  lawfully  acquired  no  subsequent  fact  can  defeat 
jurisdiction. 

Distinguished  in  Re  LeRoy,  23  Misc.  63,  60  N.  Y.  Supp.  611,  holding  where 
statute  provided  for  submission  to  vote  as  condition  precedent  to  establishment 
of  village  lighting  system  the  failure  to  submit  such  question  to  vote  was  fatal 
to  jurisdiction  of  condemnation  proceedings  to  acquire  such  plant. 
Subject  matter  of  action. 

Cited  in  Ayers  v.  Russell,  60  Hun,  282,  3  N.  Y.  Supp.  383;  Gillian  v.  Canary, 
19  Misc.  694,  44  N.  Y.  Supp.  313;  Gillin  v.  Canary,  26  N.  Y.  Civ.  Proc.  Rep. 
230, — holding  it  to  be  the  object  of  thing  in  dispute;  Baltimore  &  0.  R.  Co,  t. 
Hollenberger,  76  Ohio  St.  177,  81  N.  £.  184,  as  to  definition  of. 
Collateral  attack  on  judgments. 

Cited  in  Fields  v.  Maloney,  78  Mo,  172;  Jordan  v.  Van  Epps,  86  N.  Y.  427 
(affirming  19  Hun,  626,  68  How.  Pr.  338) ;  Sutherland  v.  St.  Lawrence  County, 
42  Misc.  38,  86  N.  Y.  Supp.  696, — holding  judgment  of  court  having  jurisdiction 
cannot  be  collaterally  attacked;  Wells  v.  Wells,  10  N.  Y.  a  R.  248,  holding 
judgment  of  superior  courts  of  general  jurisdiction  are  presumed  to  have  been 
legally  and  regularly  rendered  and  when  the  record  does  not  disclose  that  the 
court  acquired  jurisdiction  it  will  be  presumed  until  contrary  is  clearly  proved; 
Foltz  V.  St.  Louis  &  S.  F.  R.  Co.  8  C.  C.  A.  636,  19  U.  8.  App.  676,  60  Fed. 
316,  holding  a  judgment  of  condemnation  of  land  rendered  by  a  court  having 
jurisdiction  over  the  parties  and  power  to  condemn  land  in  proper  cases  is  not 
subject  to  collateral  attack  on  the  ground  that  it  was  rendered  in  favor  of  a 
party  who  had  not  the  legal  capacity  to  condemn  land;  Osterhout  v.  Hyland,  27 
Hun,  167,  as  to  efi'ect  of  lack  of  jurisdiction;  Mansfield  v.  Lockport,  24  Misc. 
26,  62  N.  Y.  Supp.  671,  holding  determination  of  common  council  in  matter  of 
assessment  cannot  be  collaterally  attacked. 

—  On  consent  jadgments. 

Cited  in  Rodney  v.  Gibbs,  184  Mo.  1,  82  S.  W,  187,  holding  where  partiea 
have  voluntarily  appeared  before  the  court  and  submitted  to  its  jurisdiction 
the  judgment  cannot  be  collaterally  attacked;  Re  New  York,  L.  &  W.  R.  Co. 
40  Hun,  130  (dissenting  opinion),  as  to  conclusiveness  of  judgment  entered  by 
consent  of  parties. 

—  For  fraud. 

Cited  in  Graver  v.  Faurot,  22  C.  C.  A.  166,  46  U.  S.  App.  268,  76  Fed.  267, 
as  to  when  judgment  will  be  set  aside  for  fraud;  Ward  v.  Southfield,  102  N.  Y. 
287,  6  N.  £.  660,  holding  where  fraudulent  concealment  of  a  fact  is  relied  upon 
for  the  purpose  of  impeaching  and  setting  aside  a  judgment  regularly  obtained, 
ii  must  be  an  intentional  concealment  of  a  material  and  controlling  fact,  for 
the  purpose  of  misleading  and  taking  advantage  of  opposite  party;  Justice  t. 
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Georgia  Industrial  Realty  Co.  109  Va.  366,  63  S.  E.  1084,  to  the  point  that 
judgment  procured  by  fraud  impoeed  on  court  could  be  collaterally  impeached. 
Ck>iistr  action  of  foreign  statu  tea. 

Cited  in  Winona  &  St.  P.  R.  Co.  v.  Deuel  County,  3  Dak.  1,  12  N.  W.  501; 
Van  Matre  v.  Sankey,  148  111.  636,  39  A.  S.  R.  196,  23  L.R.A.  665,  36  N.  £. 
628;  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  590,  82  A.  S.  R. 
629,  82  N.  W.  1023;  Jessup  v.  Carnegie,  80  N.  Y.  441,  36  A.  R.  643;  Dodge  v. 
Platte  County,  82  N.  Y.  218;  Leonard  v.  Columbia  Steam  Nav.  Co.  84  N.  Y. 
48,  38  A.  R.  491;  Matthews  v.  Dickinson,  36  Misc.  187,  73  N.  Y.  Supp.  190; 
Johnston  v.  Mutual  Reserve  L.  Ina.  Co.  43  Misc.  251,  87  N.  Y.  Supp.  438;  BlaiB« 
T.  C\irti8,  59  Vt.  120,  59  A.  R.  702,  7  Atl.  708,— holding  construction  which  has 
been  given  to  statute  in  state  where  enacted  should  be  followed. 

Cited  in  note  in  13  L.ILA.  57,  on  construction  and  enforcement  of  penal  laws 
of  another  state. 
DiTorce  jarlsdIcUon. 

Cited  in  Stratton  v.  Stratton,  77  Me.  373,  §2  A.  R.  779,  aa  to  acquiring 
Jurisdiction  by  consent  of  parties. 

Cited  in  note  in  5  £.  R.  C.  724,  725,  on  jurisdiction  to  dissolve  marriage  an 
dependent  on  domioiL 
~Aa  affected  by  absence  or  nonrealdence  of  party. 

Cited  in  Jonea  v.  Jones,  108  N.  Y.  415,  2  A.  S.  R.  447,  15  N.  E.  707,  holding 
courts  of  one  state  cannot  acquire  jurisdiction  over  person  in  another  under 
statutes  which  authoriie  substituted  service;  Burton  ▼.  Burton,  45  Hun,  GS, 
holding  no  jurisdiction  is  acquired  by  personal  service  of  process  of  a  court  on 
persons  residing  out  of  the  state  unless  such  service  is  expressly  authorized  by 
sUtute;  SUrbuck  v.  Starbuck,  62  App.  Div.  437,  71  N.  Y.  Supp.  104,  holding 
personal  service  of  defendant  who  was  not  resident  of  state  in  which  action  for 
divorce  was  brought,  without  that  state  did  not  give  court  jurisdiction  of  de- 
fendant; Hammond  v.  Hammond,  103  App.  Div.  437,  93  N.  Y.  Supp.  1,  holding 
diyorce  granted  to  husband  in  state  of  his  residence  from  which  his  wife  had 
gone  into  state  of  New  York,  vaiid  in  New  York;  Re  Bruyn,  17  Misc.  481,  41  N. 
Y.  Supp.  414,  holding  decree  of  divorce  rendered  by  court  of  another  state 
against  resident  of  this  state  who  appeared  in  action  is  valid  and  cannot  be 
coUaterally  attacked  here;  Stuart  v.  Cole,  42  Tex.  Civ.  App.  478,  92  S.  W.  1040, 
holding  decree  conclusive  on  the  parties,  although  one  of  them  was  nonresident 
of  state  in  which  it  was  granted. 

Cited  in  note  in  53  A.  S.  R.  184,  on  validity  of  divorce  where  one  party  is  a 
nonresident. 

—  Sufficiency  of  bill  and  proceedings. 

Cited  in  Jones  v.  Jones,  71  Hun,  519,  24  N.  T.  Supp.  1031,  holding  court  has 
Jurisdiction   ulthough   application  does  not  show  state  of  facts   which  makes 
a  legal  cause  for  a  divorce. 
Foreign  divorce. 

Cited  in  Munson  v.  Munson,  60  Hun,  189,  14  N.  Y.  Supp.  692,  holding  decree 
of  divorce  fraudulently  obtained  in  another  state  not  conclusive  as  to  juris- 
diction; Rich  V.  Rich,  88  Hun,  566,  34  N.  Y.  Supp.  854;  Campbell  v.  Campbell, 
90  Hun,  233,  36  N.  Y.  Snpp.  280, — ^holding  if  jurisdiction  is  aoquired  of  de- 
fendant a  decree  of  divorce  granted  in  one  state  is  valid,  everywhere. 

Cited  in  notes  in  34  A.  8.  B.  254;  83  A.  a  R.  620,  628,— on  extraterritorial 
sffect  of  divorce  deersa. 
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—  Foreign  divorce  on  substitated  or  constructive  service. 

Cited  in  Collins  v.  Collins,  80  N.  Y.  1,  as  to  validity  of  divorce  in  foreign 
state  granted  upon  substituted  service  against  defendant  not  a  resident  of  that 
state;  People  v.  Baker,  76  N.  Y.  78,  32  A.  R.  274  (reversing  15  Hun,  256),  hold- 
ing court  of  one  state  cannot  adjudge  the  dissolution  of  marital  relations  of 
citizen  of  another  state,  domiciled  and  actually  residing  in  other  state  during 
pendency  of  the  proceedings  and  without  appearance  on  his  part,  and  with  no 
actual  notice  thereof  and  such  judgment  is  no  defense  to  indictment  for  bigamy; 
Hervey  v.  Hervey,  66  N.  J.  Eq.  106,  38  Atl.  767;  Rigney  v.  Rigney,  127  N.  Y. 
408,  24  A.  S.  R.  462,  28  N.  E.  405,— as  to  validity  of  divorce  obtained  by 
substituted  service  in  another  state  where  parties  are  residents  of  that  stcte; 
DeMeli  v.  DeMeli,  120  N.  Y.  486,  17  A.  S.  R.  662,  24  N.  E.  996;  Re  Denick,  92 
Hun,  161,  36  N.  Y.  Supp.  518, — holding  decree  of  divorce  in  another  state  ob- 
tained upon  substituted  service  upon  citizen  thereof  if  valid  there,  is  valid 
everywhere. 

Cited  in  notes  in  19  L.R.A.  816,  on  validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  state  where  defendant  did  not  appear;  69  L.R.A. 
163,  on  foreign  decrees  of  divorce  rendered  on  constructive  service  when  de- 
fendant resided  in  the  state  where  the  decree  was  rendered;  69  L.R.A.  172,  on 
validity  and  effect  on  status  in  other  states  of  decree  of  divorce  rendered 
against  nonresident  on  constructive  service;  7  L.R.A.(N.S.)  1129,  on  juris- 
diction of  court  of  state  of  matrimonial  domicil  to  grant  divorce  on  constructive 
service  of  process  against  defendant  who  is  out  of  jurisdiction. 
<—  Impeachment. 

Cited  in  notes  in  69  L.R.A.  183,  on  impeaching  on  jurisdictional  facts  decree 
of  divorce  granted  in  another  state;  69  L.R.A.  186,  on  impeaching  on  the  merits 
decree  of  divorce  granted  in  another  state. 
Domicil  of  wife. 

Cited  in  Haddock  v.  Haddock,  201  U.  S.  662,  50  L.  ed.  867,  26  Sup.  Ct.  Rep. 
626  (dissenting  opinion),  as  to  domicil  of  wife;  Cheely  v.  Clayton,  110  U.  S. 
701,  28  L.  ed.  298,  4  Sup.  Ct.  Rep.  328;  Re  Hartman,  70  N.  J.  Eq.  664,  62  Atl. 
560;  Baldwin  v.  Flagg,  43  N.  J.  L.  495, — holding  where  husband  and  wife  are 
living  together  as  members  of  one  family  the  domicil  of  husband  is  domicil  of 
wife;  O'Dea  v.  O'Dea,  101  N.  Y.  23,  4  N.  E.  110,  3  How.  Pr.  N.  S.  271  (dis- 
senting opinion),  as  to  domicil  of  wife  in  action  for  divorce;  Harris  v.  Harris, 
83  App.  Div.  123,  82  N.  Y.  Supp.  568,  holding  so  long  as  wife  lives  with  her 
husband  his  domicil  is  hers;  Atherton  v.  Atherton,  181  U.  8.  155,  45  L.  ed.  794, 
21  Sup.  Ct.  Rep.  544  (reversing  156  N.  Y.  129,  63  A.  S.  R.  650,  40  L.R.A.  291, 
49  N.  E.  933,  which  affirmed  82  Hun,  179,  31  N.  Y.  Supp.  977);  Re  Bushbey, 
69  Misc.  317,  112  N.  Y.  Supp.  262, — holding  married  woman  cannot  acquire 
domicil  separate  from  her  husband  without  at  least  having  grounds  for  legal 
separation  or  divorce;  Lyon  v.  Lyon,  30  Hun,  456;  People  v.  Karlsioe,  1  App. 
Div.  571,  37  N.  Y.  Supp.  481;  Gebhard  v.  Gebhard,  26  Misc.  1,  54  N.  Y.  Supp. 
406 ;  Re  Colebrook,  26  Misc.  139,  55  N.  Y.  Supp.  861 ;  Ensign  v.  Ensign,  54  Misc. 
291,  105  N.  Y.  Supp.  919  denying  motion  for  reargument  of  64  Misc.  289,  105 
N.  Y.  Supp.  917)  ;  Mellen  v.  Mellen,  10  Abb.  N.  C.  329, — holding  although  prima 
facie,  the  domicil  of  wife  is  same  as  that  of  husband,  the  law  recognizes  an  ex- 
eeption  to  the  rule  when  husband  brings  action  for  divorce;  Callahan  v.  Calla- 
han, 65  Misc.  172,  121  N.  Y.  Supp.  39;  Harry  v.  Dodge,  66  Misc.  302,  123  N.  Y. 
Supp.  37. — holding  that  domicil  of  husband  is  domicil  of  wife  except  where  she 
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it  living  apart  from  him  under  decree  of  separation  or  where  she  is  entitled  to 
divorce  or  under  agreement;  Wilch  v.  Wilch,  18  Pa.  Dist.  R.  984,  holding  that 
injured  wife  may  gain  resilience  different  from  that  of  husband. 

Cited  in  notes  in  84  A.  S.  R.  30,  on  domicil  of  husband  as  that  of  wife  in 
pr-Hreedings  for  divorce;  84  A.  S.  R.  32,  34;  9  E.  R.  C.  727,  728,— on  husband's 
domicil  as  that  of  wife;  16  L.R.A.  498,  499,  on  domicil  of  wife  for  purpose  of 
divorce  suit. 

Nonexistence  of  marriage  by  reason  of  prior  divorce  as  defense  to  action 
for  divorce. 

Cited  in  Lloyd  v.  Ballantine,  20  Misc.  141,  46  N.  Y.  Supp.  809,  holding  it  a 
defense. 

Marriage   and   cobablution   with   second  husband   as  proof   of  sexual 
interoonrse. 

Cited  in  Taylor  v.  Taylor,  123  App.  Div.  220,  108  N.  Y.  Supp.  428,  as  to  it 
being  proof. 

Interference  by  equity  to  set  aside  proceedings  in  another  court  upon 
cliarges  of  fraud. 

Cited  in  White  v.  Boyce,  6  N.  Y.  S.  R.  19;  Sanders  v.  Soutter,  126  N.  Y.  193, 

27  N.  £.  263, — holding  it  will  not  interfere  if  charges  of  fraud  could  have  been 
decided  in  the  action  in  the  other  court,  or  where  relief  is  open  therein  by 
motion,  appeal  or  otherwise. 

Necessity  of  notice  to  defendant  in  actions  in  rem. 

Cited  in  Jones  v.  Roberts,  60  N.  U.  216,  as  to  the  necessity. 
Conflict  of  laws. 
Cited  in  note  in  13  L.R.A.  458,  as  to  when  lex  fori  governs. 

28  AM.  REP.  150,  CRAIOHBAD  ▼.  PfiTSRSON,  72  N.  T.  279. 

Implied  and  apparent  authority  of  agent. 

Cited  in  Mulrooney  v.  Royal  Ins.  Co.  157  Fed.  598,  holding  where  agent  is 
employed  to  make  contracts  for  his  principal  only  in  writing  verbal  contracts 
by  him  are  beyond  the  scope  of  his  employment;  Morris  v.  East  Side  R.  Co.  43 
C.  C.  A.  605,  104  Fed.  409,  holding  the  general  authority  to  make  pledge  carried 
with  it  the  power  to  do  all  things  necessary  or  appropriate  to  the  exercise  of 
the  power  expressly  granted;  Claflin  v.  Continental  Jersey  Works,  85  Ga.  27,  11 
S.  £.  721,  holding  whoever  deals  with  an  agent  with  full  notice  of  the  extent 
of  his  authority  must  determine  at  their  own  risk  and  peril  whether  particular 
acts  are  within  that  authority;  Owen  v.  Sell,  13  Misc.  272,  34  N.  Y.  Supp.  176, 
holding  by  failure  to  inform  himself  as  to  extent  of  agency  plaintiff  assumed 
the  risk  that  principal  would  not  be  bound  by  agent's  acts;  Morris  v.  Hoffer- 
berth,  81  App.  Div.  512,  81  N.  Y.  Supp.  403  (dissenting  opinion),  as  to  burden 
of  proof  of  showing  that  agent  acted  within  scope  of  authority. 

Cited  in  note  in  4  L.R.A.(N.S.)   844,  on  implied  powers  under  power  of  at- 
torney to  transact  business. 
Construction  of  power  of  attorney. 

Cited  in  Woerman  v.  Baas,  35  N.  Y.  S.  R.  276,  12  N.  Y.  Supp.  59,  holding 
general  power  of  attorney  is  to  be  liberally  construed  and  to  include  the  sub- 
ject of  the  agency;  American  Bonding  Co.  v.  Ensey,  105  Md.  211,  65  AtL  921; 
Gommel  v.  Meserole,  18  App.  Div.  106,  45  N.  Y.  Supp.  407,  79  N.  Y.  S.  R.  407; 
Bohn  V.  Hatch,  39  N.  Y.  S.  R.  404,  15  N.  Y.  Supp.  550;  Re  Buffalo,  39  N.  Y.  S. 
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R.  281,  15  N.  Y.  Supp.  858;  Clark  v.  Hyatt,  23  Jones  &  S.  98;  Kahn  v.  Lesser, 
97  Wis.  217,  72  N.  W.  739, — holding  that  power  conferred  must  be  strictly  pur- 
sued. 
Ratification  by  principal. 

Cited  in  Smyth  v.  Lynch,  7  Colo.  App.  383,  43  Pac.  670,  holding  a  principal  is 
not  estopped  to  deny  the  authority  of  one  assuming  to  act  as  his  agent,  unless 
after  knowledge  of  the  facts  he  has  ratified  what  agent  did  and  the  proof  shows 
that  equity  and  fair  dealing  would  forbid  him  to  deny  his  agent's  authority; 
Cauda  v.  Casey,  14  Misc.  323,  35  N.  Y.  Supp.  1054,  holding  delivery  of  material 
with  knowledge  of  facts,  ratification  of  agent's  unauthorized  sale;  Holm  v. 
Bennett,  43  Neb.  808,  62  N.  W.  194;  Caldwell  v.  Mutual  Reserve  Fund  Life  Asso. 
53  App.  Div.  245,  65  N.  Y.  Supp.  826;  Grey  v.  Sheridan  Electric  Light  Co.  19 
Abb.  N.  C.  152;  Thompson  v.  Laboringman's  Mercantile  &  Mfg.  Co.  60  W.  Vti. 
42,  6  L.R.A.(N.S.)  311,  53  S.  E.  908,— holding  lack  of  knowledge  on  part  of  a 
principal  of  any  of  the  material  facts  connected  with  an  unauthorized  act  of 
his  agent,  done  on  his  behalf  will  prevent  the  silence  of  the  principal,  or  his 
failure  to  repudiate  the  act  from  amounting  to  a  ratification  thereof. 

Failure  to  make  inquiry  as  evidence  of  bad  faith. 

Cited  in  Hall  v.  Hartford,  50  Misc.  133,  100  N.  Y.  Supp.  392,  on  failure  to 
make  easy  and  available  inquiry  as  to  power  of  attorney  as  badge  of  bad  faith. 
Right  to  testify  as  to  intent. 

Cited  in  note  in  23  L.RA.(N.S.)  879,  on  right  of  one  to  testify  as  to  his  in- 
tent. 

28  AM.  REP.  155,  KETELTAS  v.  KETELTAS,  72  N.  Y.  812. 
Construction  of  wills. 

Cited  in  Weeks  v.  Cornwell,  64  How.  Pr.  276,  holding  testator's  intention,  if 
valid,  should  be  given  effect;  Murray  v.  Bronson,  1  Dem.  217,  holding  the  in- 
tention must  be  sought  for  in  the  language  and  when  that  has  received  judicial 
construction  it  must  be  interpreted  in  the  light  of  such  construction;  Gilliam 
v.  Guaranty  Trust  Co.  Ill  App.  Div.  656,  97  N.  Y.  Supp.  758,  holding  tesUtor 
or  grantor  is  presumed  to  use  the  words  in  which  he  expresses  himself  accord- 
ing to  their  strict  and  primary  acceptation  unless  from  context  of  instrument 
it  appears  that  he  used  them  in  a  different  sense. 
—  Designation  of  class  or  individuals. 

Cited  in  Cook  v.  Munn,  12  Abb.  N.  C.  344,  65  How.  Pr.  514,  as  to  construction 
when  testator  has  designated  a  class  of  persons  who  were  to  succeed  to  interest 
of  devisee  or  legatee  dying  during  his  life  time. 
Interpretation  of  words  "issue,**  "lielrs,"  "next  of  kin,"  and  "kindred.'* 

Cited  in  Hockaday  v.  Lynn,  200  Mo.  456,  118  A.  S.  R.  672n,  8  L.R.A.(N.S.) 
117,  98  S.  W.  585,  9  A.  &  E.  Ann.  Cas.  775,  holding  the  word  "kindred"  in  its 
primary  legal  acceptance  means  "relatives  by  blood;"  Lawton  v.  COrlies,  127  N. 
Y.  100,  27  N.  E.  847,  as  to  meaning  of  word  "heirs;"  New  York  L.  Ins.  &  T. 
Ins.  Co.  V.  Hoyt,  161  N.  Y.  1,  55  N.  E.  299,  holding  whUe  the  word  "heir'  is 
imder  special  circumstances  held  to  include  "next  of  kin"  the  latter  phrase  is 
never  held,  when  standing  alone,  to  include  heirs  at  law;  Re  Sinzheimer,  5 
Dem.  321,  holding  word  "heirs"  when  used  in  a  will  to  indicate  the  beneficiaries 
of  a  bequest  of  personal  property,  must  be  interpreted  as  equivalent  to  "next 
of  kin"  in  absence  of  anything  pointing  to  another  interpretation  as  more  eon- 
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sonant  to  testator's  intention;  Freeman's  Estate,  40  Pa.  Super.  Ct.  81;  Till- 
man V.  Dayis,  95  N.  Y.  17,  47  A.  R.  1,— holding  that  words  "next  of  kin"  does 
not  include  widow. 

Cited  in  reference  notes  in  30  A.  R.  554,  on  widow  as  next  of  kin;  12  A.  S.  R. 
442,  on  meaning  of  word  "issue"  and  "next  of  kin"  in  will. 

Cited  in  notes  in  8  L.RJL.  733,  on  construction  of  word  "heirs;"  15  L.R-A. 
304,  as  to  who  are  'next  of  kin." 

Limited  in  Knights  Templars  ft  M.  Mut.  Aid  Asso.  t.  Greene,  70  Fed.  461,  hold- 
ing under  the  New  York  decisions  the  meaning  and  scope  of  the  word  ''heirs'* 
when  used  to  designate  those  who  are  to  take  personal  property,  either  in  a  will 
or  in  any  document  having  the  same  effect  as  a  testament,  as  in  a  life  insurance 
policy,  are  to  be  determined  from  the  context  and  circumstances. 
<— As  lucladlng  or  excluding  widow  or  widower. 

Cited  in  Wilkins  v.  Ardway,  59  N.  H.  378,  47  A.  R.  215,  holding  bequest  to  the 
heirs  of  a  deceased  wife  does  not  include  her  surviving  husband,  unless  it  ap- 
pears from  other  parts  of  the  will  that  such  was  the  intention  of  the  testator; 
Snider  v.  Snider,  11  App.  Div.  171,  42  N.  Y.  Supp.  613;  PUtt  v.  Mickle,  45  N. 
Y.  S.  R.  760,  18  N.  Y.  Supp.  408;  Tillman  v.  Sullivan,  63  How.  Pr.  365,— holding 
word  heir  does  not  include  widow. 

Distinguished  in  Betsinger  v.  Chapman,  88  N.  Y.  487  (affirming  24  Hun,  15), 
holding  the  words  "next  of  kin"  in  the  Statute  authorizing  the  "next  of  kin"  of  :t 
deceased  person,  in  the  case  specified,  to  commence  an  action  against  the  ex- 
ecutor or  administrator,  includes  the  widow  of  the  testator  or* intestate;  French 
T.  French,  84  Iowa,  655,  15  LJI.A.  300,  51  N.  W.  145,  holding  a  widow  is  next 
of  kin  to  her  deceased  husband  within  the  meaning  of  the  statute  providing 
that  no  party  to  any  action  shall  be  examined  as  a  witness  in  regard  to  any 
personal  transaction  or  communication  between  such  witness  and  one  deceased 
as  against  the  "next  of  kin"  of  such  deceased  person. 
Sffect  of  derlse  to  cIam  described  as  next  of  kin,  children  oir  the  like. 

Cited  in  Coit  v.  Grey,  25  Hun,  444,  holding  devise  to  persons  requiring  parol 
identification  was  a  cloud  on  title. 

2S    AM.   RGP.    159,    MERCHANTS'    BANK   t.    GRISWOIiD,    79    N.    Y. 

479. 
Agreement  to  pay  drafts. 

Cited  in  James  v.  E.  G.  Lyons  Co.  184  Cal.  189,  66  Pac.  210,  holding  an  un- 
conditional promise  in  writing  to  accept  a  draft  or  bill  of  exchange  is  sufficient 
acceptance  thereof  in  favor  of  every  person  who  upon  faith  thereof,  has  taken 
the  bill  for  good  consideration;  Bank  of  Montreal  v.  Reeknagle,  109  N.  Y.  482, 
17  N.  E.  217;  Stough  v.  Healy,  75  Kan.  526,  10  LltJL.(N.S.)  918,  89  Pac.  898,— 
holding  obligation  to  honor  draft  in  question  conditional;  Ruiz  v.  Renauld,  100 
N.  Y.  256,  3  N.  E.  182,  holding  an  absolute  authority  to  draw  is  equivalent  to 
an  unconditional  promise  to  pay  a  bill  of  exchange;  Germanla  Nat.  Bank  v. 
Tacks,  101  N.  Y.  442,  5  N.  E.  76,  holding  where  to  a  promise  to  accept  a  bill 
of  exchange  is  attached  a  condition  precedent  which  is  a  substantive  part  of 
the  promise  and  so  coupled  with  it  as  to  show  that  the  promisor  did  not  intend 
to  bind  himself  except  on  compliance  with  the  condition,  this  is  not  an  uncon- 
ditional promise  to  accept  within  the  statute  such  as  will  support  an  action 
against  promisor  as  acceptor;  Commercial  Bank  v.  Pfeiffer,  22  Hun,  327,  hold- 
ing condition,  upon  which  promise  to  accept  draft  is  made,  must  be  proved; 
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Germania  Nat.  Bank  t.  Taaks,  31  Hun,  260,  holding  the  provision  as  to  the 
amount  of  the  drafts  and  that  they  should  be  drawn  against  shipments  did  not 
render  the  agreement  to  pay  conditional,  but  simply  imposed  restrictions  and 
limitations  upon  the  drawer. 

Lilabllity  of  principal  on  acts  of  agent. 

Cited  in  Bank  of  Batavia  v.  New  York,  L.  E.  &  W.  R.  Co.  33  Hun,  589,  on 
the  absence  of  distinction  between  corporate  and  personal  agents. 

Cited  in  note  in  131  Am.  St.  R.  318,  on  declarations  and  acts  of  agents. 

Distinguished  in  First  Nat.  Bank  v.  Turner,  24  N.  Y.  Supp.  793,  holding  agent 
not  shown  to  have  authority  to  execute  note  for  principal,  did  not  bind  him; 
Scofield  V.  Warren,  13  Misc.  209,  24  N.  Y.  Supp.  175,  holding  an  authority  to 
pay  for  repairs  out  of  the  rents  is  not  necessarily  authority  to  order  repairs. 
—  Agent's  acts  as  res  gestw. 

Cited  in  Lewis  v.  Duane,  69  Hun,  28,  23  N.  Y.  Supp.  433  (dissenting  opinion), 
as  to  agent's  acts  admissible  against  principal  as  res  gest<e. 
Conflict  of  laws. 

Cited  in  Hubbard  v.  Exchange  Bank,  18  C.  C.  A.  525,  38  U.  S.  App.  289,  72 
Fed.  234,  holding  contracts  are  to  be  governed  as  to  their  nature,  validity  and 
interpretation,  by  the  law  of  the  place  where  they  were  made,  unless  contracting 
parties  clearly  appear  to  have  some  other  law  in  view;  Ross  v.  Wigg,  34  Hun, 
192,  3  N.  Y.  Civ.  Proc.  Rep.  263,  holding  contract  valid  by  laws  where  made  is 
valid  everywhere;  Thompson  v.  Ward,  33  Misc.  426,  67  N.  Y.  Supp.  687;  Mer- 
chants' Bank  v.  Brown,  86  App.  Div.  599,  83  N.  Y.  Supp.  1037,— holding  note 
governed  by  laws  of  place  where  it  is  made  payable. 

Cited  in  reference  note  in  86  A.  D.  374,  as  to  what  law  governs  contract. 

Cited  in  notes  in  55  A.  R.  610;  12  A.  S.  R.  281, — on  conflict  of  laws  as  to  in- 
terest and  usury. 

28  AM.  RKP.  100,  WIIiKINSON  t.  FIRST  NAT.  F.  INS.  CO.   72  N.  Y. 
499. 

Btlpnlatlons  of  parties  as  fixing  rights. 

Cited  in  Qroton  Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.  137  Fed.  284,  up- 
holding extension  by  stipulation  of  further  time  to  plead;  Re  New  York,  L.  & 
W.  R.  Co.  98  N.  Y.  447,  holding  stipulated  mode  of  appraising  damages  for  tak- 
ing of  land  was  binding  as  an  entirety;  Re  McCusker,  23  Misc.  446,  51  N.  Y. 
Supp.  281,  holding  parties  by  their  stipulations  may  make  the  law  for  any  legal 
proceeding  in  which  they  are  impleaded,  which  not  only  binds  them,  but  which 
courts  are  bound  to  enforce. 

Distinguished  in  Re  Caffrey,  52  App.  Div.  264,  31  N.  Y.  Civ.  Proc.  Rep.  72. 
65  N.  Y.  Supp.  470,  holding  jurisdiction  of  person  but  not  of  subject  matter  may 
be  conferred  by  stipulation  or  consent. 
Shortening  period  of  limitations  by  contract. 

Cited  in  McElroy  v.  Continental  Ins.  Co.  48  Kan.  200,  29  Pac.  478;  Paul  v. 
Fidelity  &  C.  Co.  186  Mass.  413,  104  A.  S.  R.  594,  71  N.  E.  801;  Putze  v.  Sag- 
inaw Valley  Mut.  F.  Ins.  Co.  132  Mich.  670,  94  N.  W.  191;  Steen  v.  Niagara  F. 
Ins.  Co.  89  N.  Y.  314,  42  A.  R.  297;  Wright  v.  Mutual  Ben.  L.  Asso.  118  N.  Y. 
237,  18  A.  S.  R.  749,  6  L.R.A.  731,  23  N.  E,  186,  28  N.  Y.  S.  R.  817  (affirming  43 
Hun,  61);  King  v.  Watertown  F.  Ins.  Co.  47  Hun,  1;  Quinn  v.  Royal  Ins.  Co. 
81  Hun,  207,  30  N.  Y.  Supp.  714;  Lawler  v.  National  L.  Ins.  Co.  83  Hun,  393, 
31  N.  Y.  Supp.  875;  Tolmie  v.  Fidelity  &  C.  Co.  95  App.  Div.  352,  88  N.  Y.  Supp. 
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717;  Murray  v.  SUte  Mut.  L,  Ins.  Co.  22  R.  I.  524,  M  L.ILA.  742,  48  AU.  800; 
Sweetzer  v.  Metropolitan  L.  Ins.  Co.  8  Misc.  251,  28  N.  Y.  Supp.  543,— holding  a 
provision  in  policy  of  life  insurance  limiting  time  in  which  an  action  may  be 
brought  thereon  is  binding  upon  the  parties  and  is  a  valid  defense  to  the  action, 
unless  the  insurer  has  caused  the  delay  or  has  waived  such  provision;  Better  v. 
Prudential  Ins.  Co.  16  Daly,  344,  11  N.  Y.  Supp.  70,  holding  imder  code  a  con- 
tract providing  for  shorter  limitation  than  that  prescribed  by  statute  is  valid. 

Cited  in  notes  in  86  A.  D.  371 ;  60  A.  R.  708,  on  validity  of  provision  in  in- 
surance policy  limiting  time  of  bringing  action;  8  L.R.A.  769,  on  rights  under 
insurance  policy  limiting  right  of  action  to  period  less  than  that  of  statute  of 
limitations. 
Compliance  with  condition  limiting  time  for  bringing  snit. 

Cited  in  reference  note  in  2  A.  S.  R.  572,  on  what  is  compliance  with  condition 
in  insurance  policy  limiting  time  for  bringing  suit. 
General  limitationa  law  applicable  to  contract  limitations. 

Cited  in  Travelers'  Ins.  Co.  v.  California  Ins.  Co.  1  N.  D.  151,  8  L.R.A.  769, 
45  N.  W.  703;  Matthews  v.  American  Cent.  Ins.  Co.  9  App.  Div.  339,  41  N.  Y. 
Supp.  304;  Hocking  v.  Howard  Ins.  Co.  130  Pa.  170,  18  Atl.  614,  20  Pittsb.  L.  J. 
N.  S.  212,  47  Phila.  Leg.  Int.  109;  Guthrie  v.  Connecticut  Indemnity  Asso.  101 
Tenn.  643,  49  8.  W.  829;  Galloway  v.  Standard  F.  Ins.  Co.  45  W.  Va.  237,  31 
S.  E.  969, — holding  where  a  contract  fixes  a  shorter  limitation  than  that  of 
general  law  the  exceptions  in  the  general  statute  of  limitations  do  not  apply. 

Distinguished  in  Hamilton  v.  Royal  Ins.  Co.  156  N.  Y.  327,  42  LJLA.  485,  50 
N.  E.  863,  holding  section  309  of  Code  of  Civil  Procedure,  which  provides  that 
at  attempt  to  commence  an  action  in  a  court  of  record  is  equivalent  to  the  com- 
mencement of  it  etc.  applies  to  limitation  prescribed  by  New  York  standard  poliqr 
of  insurance. 
Waiver  of  period  of  limitation  fixed  by  contract. 

Cited  in  Sullivan  v.  Prudential  Ins.  C6.  172  N.  Y.  482,  65  N.  E.  268,  holding 
where  period  in  which  action  could  be  brought  thereon  was  fixed  in  policy  of 
life  insurance  the  fact  that  within  three  or  four  days  after  death  of  insured  the 
plaintiff  delivered  to  the  insurance  company  the  proofs  of  death  together  with 
the  policy  and  assignment  thereof,  which  were  retained  by  the  company,  did 
not  constitute  a  waiver;  Watertown  Nat.  Bank  v.  Bagley,  134  App.  Div.  831, 
119  N.  Y.  Supp.  592,  holding  that  waiver  of  statute  of  limitations  cannot  be 
held  invalid  on  ground  that  it  is  against  public  policy. 

Cited  in  note  in  22  L.  ed.  U.  S.  557,  on  waiver  of  and  estof^l  as  to  contracts 
limiting  time  within  which  action  must  be  brought. 
Check  on  running  of  limitations  against  snit  on  inanrance  policy. 

Cited  in  note  in  47  L.R.A.  710,  711,  on  what  will  prevent  or  delay  running  of 
limitations  against  suit  on  insurance  policy. 
Effect  of  injunction  npon  statates  of  limitations. 

Cited  in  Union  Contracting  &  Paving  Co.  v.  Campbell,  2  Cal.  App.  534,  84 
Pac  305,  holding  an  injunction  at  suit  of  a  private  person  against  contractor 
to  prevent  performance  of  a  contract  for  a  street  improvement  does  not  extend 
the  time  of  performance  thereof  by  operating  law;  Webb  Granite  A,  Constr.  Co. 
V.  Worcester,  187  Mass.  385,  73  N.  E.  639;  Toombs  v.  Hombuckle,  3  Mont.  193,— 
as  to  its  effect. 

Cited  in  notes  in  75  A.  D.  84,  on  enjoining  defendant  from  pleading  statute 
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of  limitations;  8  L.R.A.(N.S.)  1189;  23  LJl.A.(N.S.)   674,— on  eflfect  of  injunc- 
tion against  suing  on  running  of  limitations. 
Effect  of  Injunction  on  pending  suit. 

Cited  in  South  Memphis  Land  Co.  v.  McLean  Hardwood  Lumber  Co.  102  C.  C. 
A.  563,  179  Fed.  417,  holding  that  injunction  in  suit  by  third  party  furnishes  no 
excuse  for  nonperformance  of  express  contract. 
Construction  of  Injunction. 

Cited  in  People  v.  Diedrich,  141  HI.  665,  30  N.  E.  1038;  Van  Waggonen  v. 
Terpenning,  122  N.  Y.  222,  26  N.  E.  254  (affirming  46  Hun,  423) ;  Maine  Products 
Co.  V.  Alexander,  116  App.  Div.  475,  101  N.  Y.  Supp.  464,— holding  an  injunction 
will  not  be  construed  to  restrain  acts  beneficial  to  the  party  who  moved  there- 
for unless  its  words  clearly  have  that  effect. 
Contempt  of  Injunction  order  as  defense  to  action  violating  same. 

Cited  in  Gibbons  v.  Bush  Co.  115  App.  Div.  619,  101  N.  Y.  Supp.  721,  holding 
it  no  defense. 

Surrender  of  policy  as  condition  precedent  to  obtaining  paid-up  policy. 

Cited  in  reference  note  in  38  A.  R.  322,  on  surrender  of  policy  or  condition 
precedent  to  obtaining  paid-up  policy. 
lilfe  Insurance  in  favor  of  persons  having  no  insurable  Interest. 

Cited  in  note  in  128  Am.  St.  R.  322,  on  life  insurance  in  favor  of  persons  having 
no  insurable  interest. 

28  AM.  REP.  171,  IjITTAUER  v.  GOLDBfAN,  72  N.  Y.  506. 
Warranty  by  assignor  of  non-negotiable  Instrument. 

Cited  in  First  Nat.  Bank  v.  Drew,  191  111.  186,  60  N.  E.  856,  holding  seller 
of  orders  issued  by  drainage  commissioners  for  his  services  impliedly  warranto 
that  the  instruments  are  genuine  and  that  he  is  the  owner  thereof  and  author- 
ized to  transfer  title,  but  there  is  no  implied  authority  that  they  are  issued  by 
authority  of  law  or  that  they  are  worth  what  they  represent;  Flandrow  v.  Ham- 
mond, 148  N.  Y.  129,  42  N.  £.  511,  holding  upon  sale  of  a  judgment  there  is  an 
implied  warranty  not  only  of  the  existence  of  a  valid  judgment,  but  that  a  valid 
lien  had  been  acquired  thereon  by  levy  under  which  title  could  be  acquired  by 
sale  upon  execution;  Livingston  v.  Spero,  18  Misc.  243,  41  N.  Y.  Supp.  606;  Titus 
V.  Poole,  73  Hun,  383,  26  N.  Y.  Supp.  451;  MerchanU'  Nat.  Bank  v.  Spates,  41 
W.  Va.  27,  56  A.  S.  R.  828,  23  S.  £.  681,— holding  he  warranto  its  validity,  his 
right  to  assign  that  it  is  a  subsisting  unpaid  debt,  and  the  solvency  of  the  debtor; 
Flandrow  v.  Hammond,  148  N.  Y.  129,  42  N.  E.  511,  holding  that  on  sale  of  judg- 
ment by  party  who  had  levied  upon  it  and  brought  it  at  execution  sale,  there  is 
implied  warranty  that  valid  lien  had  been  acquired  thereon. 

Cited  in  notes  in  10  LJl.A.(N.S.)  542,  on  implied  warranty  of  title  by  one 
transferring  paper  without  indorsement;  10  L.R.A.(N.S.)  543,  on  implied  war- 
ranty of  genuineness  of  paper  transferred  without  indorsement. 

Distinguished  and  criticised  in  Wood  v.  Sheldon,  42  N.  J.  L.  421,  36  A.  R. 
623,  holding  ou  sale  of  a  non-negotiable  certificate  of  indebtedness  there  is  an 
implied  warranty. 

Criticised  in  McClure  v.  Central  Trust  Co.  165  N.  Y.  108,  53  L.R.A.  153,  58 
N.  K  777,  holding  the  fact  that  trust  company  did  not  know  at  the  time  the 
certificate  holder  subscribed  for  his  stock  that  there  was  any  lien  upon  sharcH 
sought  to  be  delivered  will  not  relieve  it  from  liability. 
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IilablUty  of  transferrer  of  note  or  bill  hj  dellTery. 

Cited  in  People's  Bank  v.  Bogart,  81  N.  Y.  101,  37  A.  R.  481,  holding  tbere 
is  no  implied  warranty  on  part  of  vendor  of  a  bill,  valid  in  hands  of  indorsee, 
that  it  was  drawn  against  funds,  or  that  it  was  not  accommodation  paper;  Man- 
deville  ▼.  Newton,  119  N.  Y.  10,  23  N.  E.  920,  holding  there  is  an  implied  war- 
ranty as  to  genuineness  of  note;  Meriden  Nat.  Bank  ▼.  Gallaudet,  120  N.  Y.  298, 
24  N.  E.  994,  holding  person  who  sells  commercial  paper  as  his  own  impliedly 
warrants  his  title  thereto  to  be  good,  and  the  genuineness  of  the  instrument; 
Meriden  Nat.  Bank  y.  Qallaudet,  23  Jones  A  8.  233,  18  N.  Y.  8.  R.  269,  holding 
vendor  of  note  purporting  to  be  made  by  firm  not  liable  to  vendee  by  reaaon  of 
there  being  no  such  firm. 

Criticised  in  Meyers  v.  Richards,  168  U.  8.  885,  41  L.  ed.  199,  16  Sup.  Ct.  Rep. 
1148,  holding  obligation  of  vendor  depends  upon  whether  he  has  delivered  what 
he  contracted  to  sell 
—  As  to  freedom  from  osury. 

Cited  in  Buehler  v.  Pierce,  175  N.  Y.  264,  67  N.  E.  573  (affirming  70  App.  Div. 
621,  75  N.  Y.  Supp.  1120),  holding  on  the  assignment  of  a  promissory  note  with- 
out indorsement  there  is  no  implied  warranty  on  assignor's  part  that  note  was 
not  afl'ected  with  usury. 

Cited  in  note  in  10  L.RJL(N.S.)  546,  on  implied  warranty  as  to  usury  on  trans- 
fer of  paper  without  indorsement. 
Caveat  emptor. 

Cited  in  Crawford  v.  Nassoy,  28  App.  Div.  483,  67  N.  Y.  Supp.  108,  as  to  ap- 
plication of  rule;  Collier  v.  Miller,  62  Hun,  99,  16  N.  Y.  Supp.  633  (dissenting 
opinion),  as  to  it  having  no  application  to  latent  defects. 

28  AM.  REP.   180,  McMURRAY  t.  NOYBS,   72  N.  Y.  628. 
IilablUty  of  guarantor. 

Cited  in  Phillips  v.  Plato,  42  Hun,  189,  as  to  difference  between  liability  of 
guarantor  and  indorser;  Smith  v.  Snow,  16  N.  D.  306,  112  N.  W.  1062,  to  point 
that  guarantor  of  collection  undertakes  that  if  demand  cannot  be  collected  by 
legal  proceedings,  he  will  pay. 

Cited  in  note  in  64  A.  S.  R.  402,  as  to  guaranty  on  assignment  of  mortgage. 
Steps  necessary  to  fix  liability  of  guarantor  or  surety. 

Cited  with  special  approval  in  Jackson  v.  Decker,  14  App.  Div.  415,  43  N.  Y. 
Supp.  957,  on  distinction  between  guaranty  of  collection  and  of  payment. 

Cited  in  New  York  Secur.  k  T.  Co.  v.  Lombard  Invest.  Co.  73  Fed.  637,  on 
distinction  between  guaranties  of  collection  and  of  payment;  Wheeler  v.  Dake, 
129  Mo.  App.  547,  107  S.  W.  1105,  holding  where  guaranty  is  for  collection  and 
principal  is  insolvent  it  is  not  necessary  to  exhaust  legal  means  against  him  be- 
fore resorting  to  guarantor;  Toles  v.  Adee,  91  N.  Y.  562,  pointing  out  the  dis- 
tinction between  a  case  of  a  surety  absolutely  liable,  and  one  whose  liability 
depends  upon  the  performance  of  conditions  precedent;  Cass  v.  Shewman,  61 
Hun,  472,  16  N.  Y.  Supp.  236,  holding  in  an  agreement  by  a  surety  upon  a  lease, 
to  pay  rent,  no  demand  upon  lessee  need  be  made  before  action  against  surety; 
Leonhardt  v.  Citizens*  Bank,  66  Neb.  38,  70  N.  W.  452;  Wilkinson-Gaddis  Co. 
V.  Van  Riper,  63  N.  J.  L,  394,  43  Atl.  675;  Levy  v.  Cohen,  103  App.  Div.  195,  92 
N.  Y.  Supp.  1074, — holding  the  guaranty  being  one  of  payment  the  action  was 
maintainable  against  guarantor  without   proceeding  against  principal  debtor; 


Digitized  by 


Google 


1103  NOTES  ON  AMERICAN  REPORTS.  [171-183 

Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504,  6  S.  E.  313,  as  to  steps  nec- 
essary to  fix  the  liability. 

What  will  discharge  surety  or  guarantor. 

Cited  in  reference  note  in  57  A.  S.  R.  472,  on  what  will  discharge  guarantor. 
—  Laches  of  creditor. 

Cited  in  Roberts,  T.  &  Co.  v.  Laughlin,  4  N.  D.  167,  59  N.  W.  967,  holding  where 
guaranty  of  notes  was  one  of  collection  long  delay  in  suing  principal  after  ma- 
turity of  notes  and  in  foreclosing  mortgage  securing  same,  discharged  guarantor; 
Osborne  y.  Lawson,  26  Mo.  App.  549,  holding  no  laches  of  holder  will  discharge 
guarantor  of  note  where  there  is  an  absolute  guaranty  of  payment;  Schmitz  v. 
Langhaar,  24  Hun,  168  (dissenting  opinion);  Douglass  v.  Ferris,  63  Hun,  413, 
18  N.  Y.  Supp.  685  (dissenting  opinion) ;  Carr  v.  Sterling,  114  N.  Y.  558,  22  N. 
E.  37, — as  to  when  they  are  released. 

Cited  in  reference  note  in  100  A.  D.  476,  on  unreasonable  delay  as  discharg- 
ing guarantor  of  collection  of  debt, 
liaches. 

Cited  in  Re  Lord,  78  N.  Y.  109,  as  to  what  constitutes. 

98  AM.  REP.  188,  PEOPLE  v.  nROWS,  72  N.  Y.  571. 
Privilege  of  witness  as  to  incriminating  testimony. 

Cited  in  note  in  75  A.  S.  R.  334,  340,  on  privilege  of  witness  as  to  incrimin- 
ating testimony. 

Privilege  of  defendant  as  witness  on  cross-examination. 

ated  in  People  v.  Arrighini,  122  Cal.  121,  54  Pac.  591,  holding  a  defendant  can- 
pot  be  cross  examined  as  to  matters  for  purpose  of  discrediting  him  by  an  at- 
tack on  his  character,  which  do  not  concern  the  matter  about  which  he  has  tes- 
tified; Territory  v.  CHare,  1  N.  D.  30,  44  N.  W.  1003,  holding  where  defendant 
in  criminal  case  takes  stand  in  his  own  behalf  he  may  be  cross-examined  as  to 
his  antecedents  and  collateral  facts  for  purpose  of  affecting  his  credibility; 
People  V.  Genet,  19  Hun,  91,  as  to  limits  of  cross-examination  of  accused  offer- 
ing himself  as  witness  in  his  own  behalf;  People  v.  Smith,  37  App.  Div.  280,  55 
N.  Y.  Supp.  932,  14  N.  Y.  Crim.  Rep.  79,  as  to  extent  of  cross-examination  of  de- 
fendant in  criminal  case;  People  v.  Irving,  2  N.  Y.  Crim.  Rep.  47,  holding  that 
witness  in  his  own  behalf  in  trial  for  assault  cannot  be  asked  whether  he  had 
committed  assaults  at  other  times  on  other  parties;  Hanoff  v.  State,  37  Ohio 
St.  178,  41  A.  R.  496  (dissenting  opinion),  as  to  privilege  of  defendant  in  crim- 
inal case  who  submits  himself  as  a  witness;  State  v.  Saunders,  14  Or.  300,  12 
Pac.  441,  holding  under  statute  allowing  accused  to  become  a  witness  in  hie  own 
behalf  it  is  error  to  compel  him  on  cross  examination,  to  answer  as  to  any  facts 
not  testified  to  in  his  direct  examination. 

Cited  in  reference  note  in  2  A.  S.  R.  356,  on  right  of  accused  offering  himself 
as  witness  to  refuse  to  answer  question  because  of  possible  incrimination. 

Cited  in  notes  in  38  A.  S.  R.  897;  15  L.R.A.  674, — on  cross-examination  of  de- 
fendant in  criminal  cases. 
Proof  of  conviction  to  discredit  witness. 

Cited  in  Spiegel  v.  State,  118  N.  Y.  660,  22  N.  K  1105,  2  Silv.  Ct.  App.  428, 
holding  for  purpose  of  discrediting  a  witness  who  has  given  material  testimony 
in  favor  of  the  party  calling  him,  the  opposite  side  may,  on  cross-examination, 
•how  that  witness  has  been  convicted  of  a  crime;  State  ▼.  Bacon,  13  Or.  143» 
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57  A.  R.  8,  9  Pac  893,  holding  under  Code  it  may  be  shown  by  the  examination 
of  a  witness  that  he  has  been  convicted  of  a  crime;  Eads  v.  State,  17  Wyo. 
490,  101  Pac.  946,  holding  that  former  arreat  of  witness  cannot  be  shown  on 
cross-examination  for  purpose  of  affecting  credibility. 

Cited  in  note  in  73  A.  D.  776,  on  impeaching  witness  by  showing  convictioa 
of  infamous  crime. 
Irrelerant  degrading  or  diagradnc  testimony. 

Cited  in  People  v.  Patrick,  182  N.  Y.  131,  74  N.  E.  843,  19  N.  Y.  Crim.  Rep.  136 
(dissenting  opinion);  People  ex  rel.  McDonald  ▼.  Keeler,  32  Hun,  563,  2  N.  Y. 
Crim.  Rep.  141,— as  to  admissibility  of  immaterial  and  degrading  questions; 
Ryan  ▼.  People,  19  Hun,  188;  Penny  v.  Rochester  R.  Co.  7  App.  Div.  695,  40  N. 
Y.  Supp.  172,  holding  it  is  discretionary  with  trial  court  whether  an  inquiry  to 
on  irrelevant  matter  tending  to  disgrace  a  witness  shall  be  excluded  or  omitted; 
Lindsley  ▼.  Miller,  3  App.  Div.  127,  39  N.  Y.  Supp.  393,  holding  it  is  not  com- 
petent to  ask  a  witness  on  his  cross  examination,  for  the  purpose  of  affecting  hit 
credibility,  if  he  has  been  charged  with  crimes  or  misdemeanors,  or  if  he  has  been 
turned  out  of  a  social  organization;  People  v.  Dorthy,  20  App.  Div.  308,  46  N.  Y. 
Supp.  970,  13  N.  Y.  Crim.  Rep.  173,  holding  prisoner's  own  acts,  but  not  the  de- 
cision of  others  may  be  shown  upon  his  cross-examination  to  discredit  him. 

Cited  in  reference  note  in  40  A.  S.  R.  791,  on  examination  of  witness  on  ques- 
tion tending  to  degrade. 

Cited  in  note  in  88  A.  D.  323,  on  inquiry  on  collateral  and  irrelevant  matter 
for  purpose  of  discrediting  witness. 

Limited  in  SUte  v.  Kent,  5  N.  D.  516,  85  L.RJ1.  518,  67  N.  W.  1052,  holding 
for  purpose  of  affecting  the  credibility  of  a  witness  it  is  proper  to  ask  him  upon 
cross  examination  the  answers  to  which  may  tend  to  degrade  him,  but  this  is 
subject  to  his  constitutional  privilege  to  refuse  to  answer  any  question  which 
may  tend  to  criminate  him. 
Brldence  of  other  crimes  of  accused. 

Cited  in  People  v.  Johnson,  57  Cal.  571,  holding  sinoa  amendment  to  penal 
eode  a  defendant  indicted  for  a  felony  if  he  be  a  witness,  may  be  asked  the  ques- 
tion if  he  has  pi^viously  been  convicted  of  a  felony,  but  such  question  only  goe<9 
to  his  credibility  as  a  witness;  People  v.  Crapo,  70  N.  Y.  288,  32  A.  R.  302,  as  to 
competency  of  evidence  of  other  crimes;  State  v.  Barrett,  117  La.  1086,  42  So.  513, 
holding  the  court  should  not  for  purpose  of  discrediting  a  defendant,  then  a  wit- 
ness, permit  him  to  be  questioned  as  to  whether  he  had  ever  been  "arrested"  for 
or  "indicted"  for  crimes  but  the  question  should  be  limited  to  his  "conviction;" 
lliorapson  ▼.  United  States,  30  App.  D.  C.  352,  12  A.  ft  E.  Ann.  Cas.  1004. 
holding  it  abuse  of  discretion  to  permit  prosecution  on  cross-examination  of 
the  accused,  charged  with  procuring  miscarriage  of  a  woman  to  propound  ques- 
tions compelling  him  to  admit  that  he  had  been  found  guilty  in  another  prose- 
cution for  same  offense  where  it  appears  that  accused  had  been  granted  a  new 
trial  in  such  prosecution;  People  v.  Irving,  95  N.  Y.  641,  2  N.  Y.  Crim.  Rep. 
171  (affirming  31  Hun,  614),  holding  upon  the  trial  of  an  indictment  for  as- 
sault the  defendant  who  takes  the  stand  in  his  own  behalf  may  be  asked  up- 
on cross  examination  if  he  had  not  committed  an  assault  upon  another  per- 
son; People  ▼.  Stephenson,  91  Hun,  613,  36  N.  Y.  Supp.  595,  UN.  Y.  Crim. 
Rep.  80,  holding  evidence  of  a  prior  offense  not  connected  with  the  crime  inad- 
missible; Clarke  t.  State,  78  Ala.  474,  56  A.  R.  45;  Carncross  ▼.  People,  1  N.  Y. 
Crim.  Rep.  518,— holding  it  not  admissible. 
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Distinguished  in  People  v.  Noelke,  94  N.  Y.  137,  46  A.  R.  128,  1  N.  Y.  Crim. 
Rep.  495,  holding  upon  trial  upon  an  indictment  for  selling  lottery  tickets  it 
was  not  error  to  allow  accused  to  be  asked  upon  cross-examination  whether  he 
had  been  convicted  of  sending  lottery  circulars  through  the  mails. 

Right  to  claim  privilege  of  witness. 

Cited  in  Ingersol  v.  McWiltie,  87  Tex.  647,  30  S.  W.  869,  holding  if  a  witness 
«ither  voluntarily  or  by  compulsiofi  of  the  court  answer  a  question  which  it  is 
his  privilege  not  to  answer,  no  party  can  complain;  State  v.  Shockley,  29  Utah, 
25,  no  A.  S.  R.  639,  80  Pac.  865,  holding  defendant  may  avail  himself  of  priv- 
ilege through  counsel;  State  v.  Prater,  52  W.  Va.  132,  43  S.  E.  230,  as  to  who 
may  avail  themselves  of  privilege. 
l¥aiTer  of  privilege. 

Cited  in  note  in  21  A.  D.  62,  on  waiver  of  privilege  of  witness. 
lUinge  of  crosfl-ezamlnatloii. 

Cited  in  People  ex  rel.  Phelps  v.  Oyer  &  Terminer  Ct.  83  N.  Y.  436,  holding 
the  range  and  extent  of  a  cross  examination,  is  as  a  general  rule,  within  the  dis- 
cretion of  the  court,  subject  to  the  limitation  that  it  must  relate  to  matters 
pertinent  to  the  issue,  or,  which  tend  to  discredit  a  witness  or  impeach  his  moral 
character. 

Cited  in  note  in  27  A.  R.  140,  on  cross-examination  involving  crimination. 
Right  of  defendant  in  criminal  case  to  testify  in  own  behalf. 

Cited  in  Chappell  v.  State,  71  Ala.  322,  holding  statute  authorizing  defendants 
in  criminal  cases  to  make  statements  in  their  own  behalf  did  not  allow  them  to 
become  witnesses  or  their  statements  to  become  evidence. 

28  AM.   REP.    18«,  VIIiAS  v.  NEW  YORK  CENT.  INS.  CO.   72  N.  Y. 

590. 
What  included  In  fire  insurance  contract. 

Cited  in  reference  note  in  23  A.  S.  R.  464,  on  what  may  be  included  in  fire 
insurance  contract. 
Application  as  part  of  policy  of  insurance. 

Cited  in  Benninghoff  ▼.  Agricultural  Ins.  Co.  03  N.  Y.  405 ;  Landers  v.  Water- 
town  F.  Ins.  Co.  19  Hun,  174, — ^holding  application  not  signed  or  authorized  by 
assured  no  part  of  policy;  Fitzgerald  v.  Supreme  Council  C.  M.  B.  A.  39  App. 
Div.  251,  66  N.  Y.  Supp.  1006;  Waukau  Mill  Co.  v.  Citizens'  Mut.  F.  Ins.  Co. 
130  Wis.  47,  118  A.  S.  R.  998,  109  N.  W.  937,  10  A.  &  E.  Ann.  Cas.  795,— hold- 
ing to  constitute  application  as  part  of  the  policy  there  must  be  some  refer- 
ence to  it  in  the  policy  which  evinces  that  the  parties  understood  and  accepted 
it  as  such. 

Cited  in  note  in  19  L.R.A.(N.S.)  90,  as  to  what  reference  in  policy  to  ap- 
plication will  make  it  a  part  of  policy. 

Distinguished  in  Landers  v.  Cooper,  115  N.  Y.  279,  12  A.  S.  R.  801,  6  L.R.A, 
€38,  22  N.  E.  212,  holding  where  the  policy  refers  to  an  application  for  a  de- 
scription of  the  subject  of  insurance  in  ascertaining  the  subject  to  which  the 
policy  applies  it  is  immaterial  whether  or  not  the  application  was  made  by 
authority  of  insured  or  whether  it  was  genuine  or  forged. 
Misrepresentations  In  application  for  Insurance. 

Cited  in  Woodard  v.  Foster,  64  Hun,  137.  18  N.  Y.  Supp.  827,  holding  con- 
tract  of  insurance  is  not  defeated  by  a  misrepresentation  contained  in  an  ap- 
Am.  Rep.  Vol.  XVI.— 70. 
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plication  prepared  by  agent  of  the  company  in  name  of  insured  but  without 
hia  authority  and  upon  which  company  acted  in  issuing  policy. 

Warranty  by  aasnred. 

Cited  in  Manttima  v.  Phoenix  Ins.  Co.  60  Hun,  361,  12  N.  Y.  Supp.  811,  hold- 
ing warranty  whoae  breach  produces  loss  of  insurance  must  appear  on  face  of 
policy  and  be  evident  in  terms  or  from  necessary  construction. 
Validity  of  ordinance  for  Are  protection. 

Cited  in  reference  note  in  52  A.  8.  R.  752,  on  validity  of  ordianoea  for  lire 
protection. 

28  AM.  REP.    190,  MASON  t.  DECKKR,   72  N.  T.   505. 
Contract  of  sale  by  offer  and  acceptance. 

Cited  in  Breen  v.  Mayne,  141  Iowa,  300,  118  N.  W.  441;  Thedford  v.  Her> 
bert,  106  N.  Y.  63,  87  N.  E.  708, — to  the  point  that  wherw  purchaser  signs 
and  delivers  to  seller  agreement  to  buy  personal  property,  and  latter  agrees 
by  parol  to  sell,  there  is  binding  contract. 

Distinguished  in  Coe  v.  Tough,  116  N.  Y.  273,  22  N.  E.  660,  holding  mere 
ofTer  of  debtor  to  sell  goods  to  his  creditor  in  payment  or  security  of  debt  found 
upon  no  new  consideration  did  not  constitute  a  contract. 
Sale  of  merchandise  under  statute  of  frauds. 

Cited  in  Bristol  v.  Mente,  70  App.  Div.  67,  80  N.  Y.  Supp.  62,  holding  if 
vendor  of  merchandise,  the  price  of  which  is  fifty  dollars  or  more,  signs  an 
agreement  to  sell  and  delivers  it  to  the  vendee  and  the  latter  agrees  by  parol 
to  purchase  upon  the  terms  mentioned  in  paper  signed  by  vendor,  there  is  a 
binding  agreement  which  may  be  enforced  against  vendor. 
—  Sufficiency  of  memorandum. 

Cited  in  reference  note  in  40  A.  R.  362,  on  sufSeiency  of  memorandum  within 
statute  of  frauds  respecting  sale  of  goods. 

Cited  in  notes  in  28  L.R.A.(N.8.)    604,  a«  to  who  must  sign  memorandum 
of  executory  sale  contract  within  statute  of  frauds;  6  E.  R.  C.  266,  on  suf- 
ficiency of  memorandum  to  satisfy  statute  of  frauds. 
Mutual  and  unilateral  contracts. 

Cited  in  Li.rd  v.  Cronin,  164  N.  Y.  172,  47  N.  E.  1088,  holding  contract 
though  unilateral  in  form,  was  binding  upon  both  parties  named  therein,  as 
one  had  assented  thereto  by  subscribing  his  name  at  the  end  thereof,  and  the 
other  by  accepting  the  instrument  so  signed  as  a  valid  and  operative  agree- 
ment and  acting  thereupon;  Pettibone  v.  Moore,  75  Hun,  461,  27  N.  Y.  Supp. 
456,  holding  fact  that  a  contract  by  reason  of  the  acceptance  b^ng  verfaaU 
may  not  be  enforcible  against  the  party  accepting  is  no  defense  to  the  party 
signing  the  same;  Marie  v.  Garrison,  13  Abb.  N.  C.  210;  Drake  v.  Seaman,  97 
N.  Y.  230;  Sevmour  v.  Warren,  60  App.  Div.  120,  60  N.  Y.  Supp.  236, — as  to 
memorandum  under  statute  of  frauds  being  binding  on  party  signing  and  not 
on  other;  Gross  v.  Ajello,  132  App.  Div.  25,  116  N.  Y.  Supp.  380,  holding  that 
under  executory  contract  for  sale  of  goods  obligation  of  buyer  to  pay  and 
seller  to  deliver  are  mutual. 

Cited  in  reference  note  in  66  A.  R.  708,  on  necessity  of  mutuality  of  obliga- 
tion in  contracts  governed  by  statute  of  frauds. 

Distinguished  in  Ellsworth  v.  Southern  Minn.  R.  Extension  Go.  31  Minn. 
643,  18  N.  W.  822,  holding  a  promise  by  one  party,  where  there  is  no  correlative 
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iindertaking  or  promise  by  other  party,  does  not  conBtitute  a  contract,  but  U  a 
mere  offer  which  may  be  withdrawn  at  any  time  before  accepted;  Levin  ▼• 
Dietz,  194  N.  Y.  376,  20  L.R.A.(N.S.)  251,  87  N.  E.  454,  holding  that  mer« 
physical  acceptance  and  attempted  enforcement  of  contract  unilateral  in  form, 
executed  by  another,  does  not  bind  former. 
Remedies  of  vendor  In  executory  contract  of  sale. 

Cited  in  Erie  City  Iron  Works  v.  Thomas,  139  Fed.  996,  holding  where  de- 
fendants contracted  to  purchase  certain  bonds  from  plaintiff  at  stated  price^ 
plaintiff  on  their  refusal  to  accept  and  pay  for  bonds  when  tendered,  was  en- 
titled at  his  election  to  treat  the  bonds  as  property  of  defendants  and  sue  for 
purchase  price;  Georghegan  v.  Kelly,  34  N.  Y.  S.  R.  314,  11  N.  Y.  Supp.  704, 
as  to  redress  of  seller  against  buyer;  Porter  v.  Wormser,  94  N.  Y.  431,  holding 
vendor's  right  to  resell  can  only  be  exercised  after  default;  House  v.  Babcock, 
43  N.  Y.  S.  R.  500,  17  N.  Y.  Supp.  640;  Knowlton  v.  Banigan,  19  Jones  &  S. 
521;  Mann  v.  National  L.  Oil  Co.  87  Hun,  558,  34  N.  Y.  Supp.  481,— holding 
where  vendee  refuses  goods  tendered  the  vendor  may  sell  the  property  and 
hold  vendee  for  the  deficiency;  Butler  Bros.  v.  Hirzel,  87  App.  Div.  462,  84 
N.  Y.  Supp.  093;  Horst  v.  Montauk  Brewing  Co.  118  App.  Div.  300,  103  N. 
Y.  Supp.  381, — holding  in  an  action  for  goods  sold  and  delivered  the  seller 
may,  upon  tender  of  performance  and  demand  of  payment  and  refusal  treat 
the  property  as  belonging  to  buyer  and  sue  for  the  recovery  of  the  agr«*ed 
price;  Re  Ives,  25  Abb.  N.  C.  63,  11  N.  Y.  Supp.  650;  Dreyfuss  v.  Foster,  19 
N.  Y.  S.  R.  683,  3  N.  Y.  Supp.  54;  Van  Brocklen  v.  Smeallie,  140  N.  Y.  70  j 
Moore  v.  Potter,  155  N.  Y.  481,  63  A.  S.  R.  692,  50  N.  E.  271  (reversing  87 
Ilun,  334,  34  N.  Y.  Supp.  212);  Isaacs  v.  Terry  &  T.  Co.  56  Misc.  586,  107 
N.  Y.  Supp.  136, — holding  upon  breach  of  such  contract  he  may  store  the  prop- 
erty for  the  buyer  and  sue  for  purchase  price,  he  may  sell  the  property  as 
agent  for  vendee  and  recover  the  deficiency,  or  he  may  keep  the  property  at 
his  own  and  recover  the  difference  between  contract  and  market  price;  Ameri- 
can Soda  Fountain  Co.  v.  Gerrer's  Bakery,  14  Okla.  258,  78  Pac.  115,  2  A.  A 
E.  Ann.  Cas.  318,  holding  before  he  has  performed  the  conditions  on  his  part 
vendor  cannot  elect  to  treat  the  property  as  that  of  the  purchaser  and  sue 
for  and  recover  the  contract  price  upon  failure  of  purchaser  to  accept  the 
property  and  pay  purchase  money  as  agreed. 

Cited  in  reference  note  in  52  L.R.A.  244,  on  alternative  rights  of  recovery 
for  loss  of  profits  of  sale  on  breach  by  vendee. 
Necessity  of  delivery  to  sustain  action  for  goods  sold  and  delivered. 

Cited  in  Mackie  v.  Egan,  6  Misc.  95,  26  N.  Y.  Supp.  13,  holding  tender  of 
delivery  order  for  goods  with  bailee  at  place  of  delivery  is  sufficient  performance 
by  vendor  of  his  contract  to  maintain  action. 

Cited  in  note  in  56  A.  D.  646,  on  delivery  necessary  to  enable  manufacturer 
to  maintain  action  for  price. 

Distinguished  in  McGee  v.  Baunigartner,  121  Mich.  287,  80  N.  W.  21,  hold- 
ing recovery  for  breach  of  contract  for  sale  not  permissible  under  common 
counts  and  special  count  for  goods  sold  and  delivered;  Butler  Bros.  v.  Hirzel, 
35  Misc.  143,  71  N.  Y.  Supp.  455,  holding  an  action  for  goods  sold  and  deliv- 
ered must  fail  as  to  the  allegation  of  delivery  where  the  proof  is  that  under 
orders  from  vendee  a  common  carrier  refused  a  stipulated  delivery  attempted 
to  be  made  to  it  by  vendor  and  that  thereupon  vendor  took  goods  away  and  kepi 
them 
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Measure  of  drnmrnges  for  breach  of  executory  contract  of  sale. 

Cited  in  Acme  Food  Co.  v.  Older,  64  W.  Va.  255,  17  L.R.A.(N.S.)  807,  61 
8.  £.  235,  holding  that  measure  of  damages  for  breach  of  executory  contract  of 
sale  is  difference  between  contract  price  and  value  of  property  at  time  and 
place  where  it  was  when  broken. 

28    AM.    REP.    104,    OLD   COIiONY   R.    CO.    t.    MHiLBR,    126    MASS. 
1. 

Measure   of   damages   when  property   is   taken   or   Injured    for   public 
use. 

Cited  in  Central  Branch  U.  P.  R.  Co.  v.  Atchison,  T.  ft  S.  F.  R.  Co.  26  Kan. 
702,  holding  where  taking  and  appropriation  are  permanent,  damages  are  fixed 
by  amount  of  injury  sustained  at  time  of  taking  and  appropriation;  Gardner 
y.  Brookline,  127  Mass.  358,  on  inclusion  in  estimate  of  damages  for  land  taken 
of  value  of  timber  removed  by  land  owner  after  the  taking;  Slierwin  v.  Wiggles- 
worth,  129  Mass.  64,  on  measure  of  damages  to  be  awarded  owner  of  land 
taken;  Sanford  v.  Weymouth,  148  Mass.  605,  20  N.  £.  316,  holding  probability 
that  right  taken  by  eminent  domain  will  not  be  exercised  cannot  be  proved  by 
taker  as  element  in  market  value  of  property,  or  in  mitigation  of  damages  to 
it  occasioned  by  taking;  Roberts  v.  Cambridge,  164  Mass.  176,  41  N.  £.  230, 
holding  if  there  is  binding  contract  to  furnish  owner  of  land  and  water  taken 
with  portion  of  the  water  it  will  cut  down  damages  accordingly;  Pegler  v. 
Hyde  Park,  176  Mass.  101,  57  N.  E.  327,  holding  value  of  owner's  occupation 
after  taking  cannot  be  set  off  against  owner's  claim  for  damages;  Mantorville 
R.  A  Transfer  Co.  v.  Slingerland,  101  Minn.  488,  118  A.  S.  R.  647,  11  L.KJi. 
(NJ3.)  277,  112  N.  W.  1033,  as  furnishing  example  of  local  benefit  to  land 
taken  by  right  of  eminent  domain  which  may  be  deducted  from  damages  al- 
lowed; Re  Munson,  29  Hun,  325,  holding  market  value  at  time  of  location  of 
improvement  governs;  Re  Public  Parks,  53  Hun,  280,  6  N.  Y.  Supp.  750,  hold- 
ing value  of  lands  taken  properly  appraised  as  of  date  of  passage  of  act  by 
which  the  land  was  condemned  and  appropriated  to  public  use. 
—  Interest  on  award. 

Cited  in  Cohen  v.  St.  Louis,  Ft.  S.  A  G.  R.  Co.  34  Kan.  158,  55  A.  R.  242, 
8  Pac  138,  holding  where  railroad  company  takes  and  continues  in  actual  pos- 
session of  right-of-way  interest  is  allowable  on  amount  of  damages  sustained 
from  time  of  taking  possession  to  time  of  suit  for  compensation  by  owner;  Drurr 
y.  Midland  R.  Co.  127  Mass.  571;  Imbscheid  v.  Old  Colony  R.  Co.  171  Mass. 
209,  50  N.  E.  609;  Hay  v.  Com.  183  Mass.  294,  67  N.  E.  334;  Raymond  v.  Com. 
192  Mass.  486,  78  N.  E.  514;  Chandler  v.  Jamaica  Pond  Aqueduct  Corp.  125 
Mass.  544, — holding  interest  recoverable  from  date  of  taking;  Sawyer  v.  Bos- 
ion,  144  Mass.  470,  11  N.  E.  711,  on  allowance  of  interest  upon  value  of  land 
at  time  of  taking;  Plum  v.  Kansas  City,  101  Mo.  525,  10  L.R.A.  371,  14  S.  W. 
657,  holding  interest  runs  upon  award  of  damages  as  compensation  by  judg- 
ment of  court,  where  court  is  empowered  to  enter  judgment  that  taker  shall 
have  and  hold  the  land;  Pennsylvania  S.  Valley  R.  Co.  v.  Ziemer,  124  Pa,  660, 
17  Atl.  187,  46  Phila.  Leg.  Int.  334,  23  W.  N.  C.  423,  holding  interest  allowable 
on  amount  of  damages  to  property  caused  by  construction  of  railroad  in  proxim- 
ity thereto  from  date  of  construction. 

Distinguished  in  Hingham  v.  United  States,  88  C.  C.  A.  341,  161  Fed.  295, 
holding  under  statutes  regarding  condemnation  of  lands  that  interest  was  not 
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allowable  from  date  of  petition  for  condemnation  to  date  of  verdict  awarding 
damages. 

Right  to  interest  generally. 

Cited  in  reference  note  in  1  A.  S.  R.  83,  as  to  when  interest  is  allowable. 

Cited  in  note  in  28  L.R.A.(N.S.)   51,  on  interest  on  unliquidated  damages. 
—  On  damages  for  tort. 

Cited  in  Frarer  v.  Bigelow  Carpet  Co.  141  Mass.  126,  4  N.  E.  620,  holding 
interest  on  damages  caused  by  tort  recoverable  where  plaintiff  delayed  bring- 
ing  action  because  defendant  first  denied  his  liability  though  admitting  it  at 
trial;  Kendrick  v.  Towle,  60  Mich.  363,  1  A.  S.  R.  526,  27  N.  W.  567,  holding 
interest  allowable  on  amount  awarded  as  damages  for  negligent  burning  of 
property  from  time  of  fire. 

Distinguished   in  Ainsworth  v.  Lakin,   180  Mass.   397,  91  A.  S.  R.   314,  67 
L.R.A.  132,  62  N.  E.  746,  holding  interest  on  amount  of  damages  by  tort  al- 
lowable from  date  of  injury. 
Time  of  taking  of  property  under  power  of  eminent  domain. 

Cited  in  Ft.  Wayne  k  S.  W.  Traction  Co.  v.  Ft.  Wayne  Sl  W.  R.  Co.  170 
Ind.  49,  16  L.R.A.(N.S.)  537,  83  N.  E.  665,  holding  the  statutory  filing  of 
location  which  is  to  be  taken  completes  the  appropriation  subject  only  to  com- 
pensation; New  York  &  N.  E.  R.  Co.  v.  Drury,  133  Mass.  167,  holding  title  of 
railroad  is  acquired  when  location  is  filed  and  then  owner  of  land  is  proper 
party  to  recover  damages  for  such  location;  Abbott  v.  New  York  &  N.  E.  R. 
Co.  145  Mass.  450,  15  N.  E.  91,  holding  new  location  gives  railroad  right  to 
exclusive  use  of  land  taken  and  interrupts  adverse  user;  Grant  y.  Hyde  Park, 
07  Ohio  St.  166,  65  N.  E.  891,  holding  proceeding  in  court  after  declaration  of 
intention  to  appropriate  is  simply  one  for  ascertainment  of  amount  to  be 
paid  landowner. 

Distinguished  in  Bancroft  v.  Cambridge,  126  Mass.  438,  holding  where  statute 
provides  that  city  property  owner  dissatisfied  with  assessment  for  changing  of 
grade  may  give  mayor  and  alderman  notice  of  his  dissatisfaction  whereupon 
city  shall  take  the  land  and  later  register  statement  of  taking,  time  of  taking 
is  that  of  notice  of  dissatisfaction. 
Reservation  to  landowner  of  rights  in  condemned  property. 

Cited  in  Googins  v.  Boston  &  A.  R.  Co.  155  Mass.  505,  30  N.  E.  71;  Hewett 
v.  Knox  County,  85  Me.  308,  27  Atl.  179, — holding  location  of  railroad  without 
any  reservation  of  crossings  for  use  of  land  owner,  cuts  off  such  rights;  Drury 
V.  Midland  R.  Co.  127  Mass.  571,  holding  where  no  rights  of  crossing  railroad 
are  reserved  to  land  owner  his  damages  must  be  assessed  as  if  no  such  rights 
existed;  New  York,  N.  H.  &  H.  R.  Co.  v.  Miller,  165  Mass.  514,  43  N.  E.  499, 
holding  if  county  conmiissioners  assess  damages  without  ordering  construction 
of  crossing,  no  right  to  cross  is  left  owner;  Mantorville  R.  Sl  Transfer  Co.  ▼. 
Slingerland,  11  Minn.  488,  118  A.  S.  R.  647,  11  L.R.A.(N.S.)  277,  112 
N.  W.  1033,  on  use  by  landowner  of  spur  tracks  or  switch  connection  of  rail* 
road;  St.  Louis,  K.  A  N.  W.  R.  Co.  v.  St.  Louis  Union  Stock  Yards  Co.  120 
Mo.  541,  25  S.  W.  399,  holding  easement  acquired  by  railroad  entitles  it  to 
free,  uninterrupted  and  exclusive  use  of  entire  right  of  way  where  no  right  to 
cross  is  reserved  to  land  owner. 

Cited  in  note  in  26  L.R.A.  757,  on  mitigation  of  damages  in  condemnation 
cases  where  easement  or  improvements  are  secured  to  landowner. 
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Creation  and  conveyance  of  easements  appurtenant. 

Cited  in  note  in  136  Am.  St.  Rep.  698,  on  creation  and  conveyance  of  eaaementa 
appurtenant 

What  constitutes  grant  of  appropriated  lands. 

Cited  in  Ft  Wayne  k  8.  W.  Traction  Co.  v.  Ft.  Wayne  A  W.  R.  Co.  170  Ind. 
48,  16  L.R.A.(NJ3.)   637,  83  N.  E.  665,  holding  that  filing  by  street  railroad 
company  with  clerk,  of  instrument  of  appropriation  of  described  lands,  con- 
stitutes grant  thereof  subject  to  payment  therefor. 
Effect  of  award  lOr  land  taken  bjr  railimad. 

Cited  in  Jeffery  v.  Chicago  k  M.  Electric  R.  Co.  138  Wis.  1,  118  N.  W.  879. 
holding  that  after  sward  for  land  taken  by  railroad,  such  land  cannot  be  snr- 
rendered  in  whole  or  in  part. 
Liability  for  malicious  use  of  one*s  own  property. 

Cited  in  note  in  28  A.  R.  103,  on  liability  for  malicious  use  of  one's  own 
property. 

as  AM.  RBP.    188,  THREND  t.  ODIORNE,   125  MASS.   50. 
Liability  of  signer  of  contract  In  which  he  Is  not  named  as  party. 

Cited  in  Esselstyn  v.  McDonald,  98  App.  Div.  197,  90  N.  T.  Supp.  518,  hold- 
ing parol  evidence  admissible  to  resolve  ambiguity  on  face  of  instrument  as  to 
capacity  in  which  signer  not  named  as  party  intended  to  bind  himself. 

Distinguished  in  Blackmer  v.  Davis,  128  Mass.  538,  holding  if  intention  of 
party  signing  contract  cannot  be  ascertained  from  its  terms,  it  is  case  of  in- 
curable uncertainty  and  contract  cannot  be  enforced  against  him;  New  Fn<;- 
land  Dredging  Co.  v.  Rockport  Granite  Co.  149  Mass.  381,  21  N.  E.  047,  hoUI- 
Ing  one  cannot,  by  ratification,  become  party  to  contract  not  made  on  one's  be- 
half when  made. 

—  Sureties  not  named  In  bond  as  obligors. 

Cited  in  Henry  O.  Shepard  Co.  v.  Freeman,  40  Mont  144,  105  Pac  484,  hold- 
ing person  who  signs  appeal  bond  bound,  though  name  does  not  appear  in  body 
of  instriment;  Citiseas'  Bldg.  Asso.  v.  Cummings,  45  Ohio  St  664,  16  N.  E. 
841;  Ques  v.  Dupuis,  152  Mass.  454,  25  N.  E.  740, — holding  it  is  not  neces- 
sary that  name  of  surety  appear  in  body  of  bond;  Bartridge  v.  Jones,  38  Ohio 
6t  375,  holding  signer  of  second  trial  bond  bound  thereon  though  not  named 
in  body  as  obligor. 

Validity  of  execution  of  indemnity  bond. 
Cited  in  note  in  6  LJ^A.  279,  on  validity  of  execution  of  bond  of  indemnity. 

88  AM.  REP.   900,  KINSLEY  ▼.  LAKE  SHORE  A  M.   S.  R.  CO.    125 

BiASS.  54. 

Delegation  of  common  carrier's  responsibility  to  assistant  carrier. 

Cited  in  Barrow  8.  8.  Co.  v.  Kane,  31  C.  C.  A.  452,  59  U.  S.  App.  574,  88 
Fed.  197,  holding  steamship  company  liable  to  passenger  for  tort  committed 
against  him  by  employees  of  its  contractor  carrying  passengers  from  shore  to 
steamer. 

Liability  of  railway  company  for  acts  of  Independent  contractor. 

Cited  in  note  in  66  L.R.A.  141,  on  liability  of  railway  company  for  acts  of 
independent  contractor  where  injuries  result  from  onployer's  nonperformance 
of  absolute  duties  in  respect  to  operation  of  ocmipleted  plant. 
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Sleeping  cars  as  part  of  train  for  which  carrier  is  responsible. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Church,  155  Ala.  329,  130  A.  S.  R.  29, 
46  So.  457,  holding  that  railroad  is  liable  for  injury  to  passenger  in  sleeping 
ear  caused  by  its  negligence;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Walrath,  38  Ohio 
St.  461,  43  A.  R.  433,  holding  in  absence  of  notice  that  railroad  company  will 
not  be  liable  for  defective  appliances  in  sleeping  car  or  negligence  of  servants 
of  sleeping  car  company,  passenger  may  assume  whole  train  is  under  onb  man- 
agement. 

Cited  in  notes  in  130  Am.  St.  Rep.  44,  on  duty  of  railroad  company  towards 
its  sleeping  car  passengers;  21  L.R.A.  297,  on  liability  of  railroad  company 
to  passengers  on  sleeping  cars. 

liiability  of  carrier  for  loss  of  baggage  kept  In  passenger's  control. 

Cited  in  Sperry  v.  Consolidated  R.  Co.  79  Conn.  565,  118  A.  8.  R.  169,  10 
L.R.A.(N.8.)  907,  65  Atl.  962,  holding  liability  of  insurer  not  assumed  by  car- 
rier when  he  does  not  take  full  possession  of  baggage,  but  it  remains  under 
control  of  passenger;  Hasbrouck  v.  New  York  C.  ft  H.  R.  R.  Co.  64  Misc.  478, 
118  N.  Y.  Supp.  735,  holding  that  railroad  is  liable  to  passenger  for  loss  of 
baggage,  through  company's  negligence  though  in  passenger's  possession. 

Cited  in  note  in  5  £.  R.  C.  501,  on  liability  of  carrier  for  loot  of  luggage  in 
personal  charge  of  passenger. 
—  Hand  baggage  taken  into  sleeping  car. 

Cited  in  Whitney  v.  Pullman's  Palace  Car  Co.  143  Mass.  243,  9  N.  E.  619, 
holding  sleeping  car  company  not  liable  as  common  carrier  to  passenger  in  its 
car  for  loss  of  baggage  kept  in  passenger's  control,  but  only  for  loss  due  to  its 
negligence  without  fault  of  passenger. 

Distinguished  in  Whicher  v.  Boston  k  A.  R.  Co.  176  Mass.  275,  79  A.  S.  R. 
314,  57  N.  E.  601,  holding  railroad  company  not  liable  for  loss  of  traveling 
bag  kept  by  passenger  in  sleeping  car  in  his  own  control. 
Rights,  duties  and  liabilities  of  sleeping  car  company. 

Cited  in  reference  notes  in  32  A.  R.  57,  on  sleeping  car  company's  liability 
for  breach  of  contract  for  through  transportation  in  same  car;  21  A.  8.  R. 
647,  on  rlgh^ts,  duties,  and  liabilities  of  sleeping  car  companies. 

Cited  in  notes  in  6  A.  S.  R.  36,  on  sleeping  car  company's  liability  for  in- 
jury to  passenger;   26  A.  8.  R.  334,  on  liability  of  sleeping  car  company  for 
negligence. 
Which  of  two  or  more  persons  is  master  of  servant  of  one. 

Cited  in  note  in  37  L.R.A.  82,  on  which  of  two  or  more  persons  is  master  of 
another  conceded  to  be  the  servant  of  one  of  them. 

98  AM.  REP.  208,  BREWSTER  v.  BURNETT.  125  MASS.  68. 
Recovery  of  money  paid  on  consideration  which  has  failed. 

Cited  in  note  in  62  A.  D.  760,  on  recovery  on  count  for  money  had  and  re- 
ceived of  money  paid  on  consideration  which  has  failed. 
Recovery  of  purchase  money  of  counterfeit  bonds. 

Cited  in  reference  note  in  74  A.  8.  R.  189,  on  recovery  of  purchase  money  of 
counterfeit  bonds. 

Duty  as  to  return  of  spurious  obligations  before  snlng  for  money  paid  for 
them. 

Cited  in  Metropolitan  Nat.  Bank  v.  Merchants'  Nat.  Bank,  182  111.  367,  74 
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A.  8.  R.  180,  55  N.  E.  360  (affinning  77  lU.  App.  316),  holding  no  tender  of 
fraudulently  altered  draft  necessary  after  formal  demand  far  repayment  and 
refusal  to  pay  by  party  having  received  money  upon  it;  Reed.  v.  Boston  Mach. 
Co.  141  Mass.  454,  5  N.  £.  852,  holding  parties,  claiming  money  paid  for  stodcs 
illegally  issued  against  insolvent  corporation  which  had  issued  it  may  proTe 
claims  without  returning  stock;  City  Nat.  Bank  v.  Kusworm,  88  Wis.  188,  43 
A.  S.  R.  880,  26  L.RJ^.  48,  59  N.  W.  564,  holding  where  husband  gave  his  notes 
and  forged  notes  which  he  deposited  as  collateral  security  for  his  own,  and  his 
wife,  under  duress  of  threats  to  prosecute  him,  gave  her  own  note  for  amount 
of  his,  wife  might  defend  against  her  note  on  grroimd  of  duress  without  re* 
turning  the  forged  notes  and  those  of  her  husband,  which  she  had  received. 

Distinguished  in  Northampton  Nat.  Bank  v.  Smith,  169  Mass.  281,  61  A.  8. 
R.  283,  47  N.  E.  1009,  holding  bank  paying  check  it  was  instructed  not  to  pay 
must  tender  same  to  payee  before  it  can  recover  money  paid  from  him. 
Amonnt  for  which  drawer  of  fraadnlently  altered  draft  is  liable. 

Cited  in  Metropolitan  Nat.  Bank  v.  MerchanU'  Nat  Bank,  182  111.  367,  74 
A.  S.  R  180,  55  N.  £.  360  (affirming  77  lit  App.  316),  holding  drawee  bank 
certifying  fraudulently  altered  draft  can  charge  drawer  only  amount  for  which 
draft  was  originally  drawn,  after  payment  of  draft  and  discovery  of  forgery. 

28  AM.  REP.  206,  I^VBJOY  t.  BOSTON  A  L.  R.  CORP.   125  MASS. 

70. 
AasQinptioii  of  risk  by  serymni. 

Cited  in  Arkadelphia  Lumber  Co.  y.  Bethea,  57  Ark.  76,  20  S.  W.  808,  hold- 
ing employee  entering  upon  service,  knowing  kind  of  instrument  or  machine 
that  he  is  to  work  with  or  about,  assumes  risk  incident  thereto;  WormaU  v. 
Maine  C.  R.  Co.  79  Me.  397,  1  A.  &  R.  321,  10  Atl.  49,  holding  master  not 
liable  to  servant  who  is  capable  of  contracting  for  himself  and  knows  danger 
attending  business  in  manner  in  which  it  is  conducted,  for  an  injury  resulting 
therefrom;  Davis  v.  Forbes,  171  Mass.  548,  47  L.R.A.  170,  51  N.  £.  20  (dis- 
senting opinion),  on  assumption  of  risk;  Illick  v.  Flint  &  P.  M.  R.  Co.  67 
Mich.  632,  35  N.  W.  708,  holding  employee  assumes  all  risks  and  perils  usually 
incident  to  emplojonent,  including  those  which  it  is  part  of  duty  of  employee 
to  take  knowledge  of  by  observation;  Epperson  v.  Postal  Teleg.  Cable  Co.  155 
Mo.  346,  50  S.  W.  795;  Alcorn  v.  Chicago  &  A.  R.  Co.  108  Mo.  81,  18  S.  W. 
188, — holding  principle  that  servant  assumes  risk  incident  to  business  em- 
braces risks  discernible  by  exercise  of  ordinary  care,  those  where  means  of 
knowledge  of  both  employer  and  employee  are  equal,  and  those  unusual  risks 
which  employee  discovers,  but  of  which  he  does  not  complain;  Allen  v.  Boet<m 
&  M.  R.  Co.  69  N.  H.  271,  39  Atl.  978,  holding  servant  assumes  perils  incident 
to  his  service,  of  which  he  is  informed  or  which  ordinary  care  would  disclose 
to  hinu 
—  Particular  risks. 

Cited  in  West  v.  Southern  P.  Co.  29  C.  C.  A.  219,  56  U.  S.  App.  323,  85  Fed. 
392,  holding  danger  from  culverts  without  coverings  is  risk  assumed  by  brake- 
man  knowing  of  the  structures;  Jenney  Electric  Light  &  P.  Co.  v.  Murphy, 
115  Ind.  566,  18  N.  E.  30,  holding  risk  of  using  obviously  defective  ladder  as- 
sumed by  employee  having  means  of  safety  within  his  own  control,  but  neg- 
lecting them;  Quinn  v.  Chicago,  R.  I.  &  P.  R.  Co.  107  Iowa,  710,  77  N.  W. 
464,  holding  brakeman  chargeable  with  knowledge  of  defect  in  "split  switch" 
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consisting  of  not  having  proper  space  between  main  track  .rail  and  point  of 
switch  rail,  and  in  not  having  blocking;  Coombs  v.  Fitchburg  R.  Co.  156  Mass. 
200,  30  N.  £.  1140,  holding  brakeman  turning  switch  in  close  proximity  to 
track  in  making  "flying  switch"  assumes  risk  of  being  struck  by  cars;  Qleason 
V.  New  York  &  N.  E.  R.  Co.  159  Mass.  68,  34  N.  E.  79,  holding  switchman  as- 
sumes risk  of  getting  his  foot  caught  in  plainly  visible  hole  in  planked  passen- 
ger yard  which  was  there  when  he  went  to  work  in  yard;  Goldthwaite  v.  Hav- 
erhill &  6.  Street  R.  Co.  160  Mass.  554,  36  N.  E.  486,  holding  if  street  railroad 
employee  knows  or  ought  to  have  known  of  danger  of  being  caught  between 
cars  passing  over  curves  it  is  immaterial  that  it  would  have  been  safer  to 
have  placed  tracks  farther  apart;  Murch  v.  Thomas  Wilson's  Sons  &  Co.  168 
Mass.  408,  47  N.  E.  Ill,  holding  pilot  on  steamship  assumed  risk  of  asphyxia- 
tion and  burning  by  stove  burning  patent  fuel  in  chart  room  which  he  used  for 
rest  and  sleep;  Haas  v.  Buffalo,  N.  Y.  &  P.  R.  Co.  40  Hun,  145,  holding  rail- 
road not  liable  for  injury  to  switchman  who  caught  his  foot  between  guard  rail 
and  main  track,  fell  down  and  was  run  over  by  car;  Dunn  v.  Oregon  Short  Line 
R.  Co.  28  Utah,  478,  80  Pac.  311,  holding  where  member  of  section  crew  while 
engaged  in  loading  ties  upon  coal  car  slipped  upon  temporary  platform  com- 
posed of  muddy  ties  and  planks  thereby  sustaining  injury,  he  had  assumed 
risk. 

Cited  in  reference  note  in  1  A.  S.  R.  631,  on  assumption  by  servant  of  risk 
of  defects  in  machinery  or  appliances. 

Distinguished  in  Fitzgerald  v.  Connecticut  River  Paper  Co.  155  Mass.  155, 
31  A.  S.  R.  537,  29  N.  E.  464,  holding  where  woman  employed  in  factory  at- 
tempted to  go  down  steps  leading  therefrom  which  were  slippery  with  ice 
formed  by  freezing  of  spray  from  steam  exhaust  pipe,  she  could  not,  as  matter 
of  law,  be  said  to  have  voluntarily  assumed  risk  which  she  understood  and 
appreciated;  Bradley  v.  Central  Vermont  R.  Co.  196  Mass.  360,  82  N.  E.  44, 
holding  a  brakeman  who  was  struck  while  riding  on  car,  by  a  pole  in  a  freight 
yard  from  which  support  had  been  removed  a  short  time  before  and  since  his 
entrance  into  defendant's  service,  had  not  assumed  risk. 
—  Obstacles  and  projections  near  to  tracks. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Burchard,  35  Colo.  539,  86  Pac.  749,  9  A. 
&  E.  Ann.  Cas.  994,  holding  if  railroad  exercises  reasonable  care  in  location 
and  maintenance  of  mail  crane,  it  is  under  no  duty  to  notify  employee  of  its 
proximity  to  track;  Mobile  &  0.  R.  Co.  v.  Healy,  100  111.  App.  586,  holding 
risks  incident  to  closeness  of  tracks  in  switchyard  assumed  by  switchman; 
Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42  N.  E.  816,  holding  brakeman 
guilty  of  contributory  negligence  in  walking  to  rear  of  car  with  his  back  towards 
water  erane  at  side  of  track  and  climbing  down  car  ladder  while  train  was 
running  15  miles  an  hour;  New  York,  C.  &  St.  L.  R.  Co.  v.  Ostman,  146  Ind. 
452,  45  N.  £.  651,  holding  knowledge  of  dangerous  proximity  of  cattle  chute 
to  track  imputable  to  fireman  who  had  been  sixteen  months  in  defendant's  em- 
ploy, passed  chute  twice  each  week  during  such  time  and  frequently  did 
switching  at  that  point;  Withee  v.  Somerset  Traction  Co.  98  Me.  61,  56  Atl. 
204,  holding  street  railway  liable  for  injury  to  conductor  struck  by  inclining 
trolley-supporting  pole  while  passing  along  running  board  of  trolley  car  and 
stepping  around  passengers  to  eollect  fares;  Scanlon  v.  Boston  ft  A.  R.  Co. 
147  Mass.  484,  9  A.  S.  R.  732,  18  N.  E.  209,  holding  danger  of  injury  from 
signal  post  three  feet  and  a  luilf  from  track  and  <me  foot  from  ladder  of  car 
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not  risk  aMumed  by  brakeman  making  first  trip;  Fisk  ▼.  Fitchborg  R.  Co.  158 
Mass.  238,  33  N.  E.  510,  holding  at  conunon  law  brakemau  assumes  risk  ci 
coming  in  contact  with  awning  at  station  while  climbing  down  side  of  un- 
usually high  car  as  he  passes;  Thain  v.  Old  Colony  R.  Co.  161  Mass.  353,  37 
N.  E.  309,  holding  where  locomotive  engineer  was  carried  against  wooden  post 
four  feet  from  track  and  two  feet  from  tender  beam  where  he  was  at  time  of 
accident,  he  had  assumed  risk;  Goodes  v.  Boston  ft  A.  R.  Co.  162  Mass.  287, 
38  N.  E.  500,  holding  risk  of  injury  from  proximity  of  switch  to  track  assumed 
by  brakeman;  Austin  t.  Boston  ft  M.  R.  Co.  164  Mass.  282,  41  N.  E.  288,  hold- 
ing risk  of  injury  from  proximity  of  gate  post  to  tracks  assumed  by  freight 
brakeman;  Content  v.  New  York,  N.  H.  ft  H.  R.  Co.  165  Mass.  267,  43  N.  £. 
94,  holding  employee  of  railroad  engaged  in  switching  assumed  risk  of  con< 
tact  with  car  wider  than  ordinary  cars  stored  on  side  track;  Vining  v.  New 
York  ft  N.  E.  R.  Co.  167  Mass.  539,  46  N.  E.  117,  holding  same  where  car  on 
which  employee  wa«  riding  and  that  on  side  track  were  of  ordinary  width; 
Bell  V.  New  York,  N.  H.  ft  H.  R.  Co.  168  Mass.  443,  47  N.  E.  118,  holding  nsk 
of  proximity  to  track  of  pillar  of  iron  bridge  over  track  assumed  by  railroad 
employee;  Ryan  v.  New  York,  N.  H.  ft  H.  R.  Co.  169  Mass.  267,  47  N.  E.  877, 
holding  same  as  to  fence  three  feet  and  nine  inches  from  track;  Boyd  t.  Harris, 
176  Pa.  484,  35  Atl.  222,  88  W.  N.  C.  397,  holding  same  as  to  risk  of  proximity 
of  cattle  chute  to  siding;  Gaffney  v.  New  York  ft  N.  E.  R.  Co.  15  R.  I.  456, 
7  Atl.  284,  holding  same  as  to  piles  of  lumber  near  side  track;  Missouri  P.  R. 
Co.  V.  Somers,  71  Tex.  700,  9  S.  W.  741,  holding  same  as  to  defective  brake  of 
which  employee  knew  and  as  to  cattle  guard  close  to  track  against  which  he 
was  carried  in  trying  to  remedy  defective  operation  of  brake;  Hall  v.  Wake 
field  ft  S.  Street  R.  Co.  178  Mass.  98,  59  N.  E.  668,  holding  street  railway 
conductor  assumed  risk  of  proximity  of  tree  to  track  which  he  struck  while 
moving  along  running  board;  Potter  ▼.  Detroit,  G.  H.  ft  M.  R.  Co.  122  Mich. 
179,  81  N.  W.  80,  holding  risk  of  dangers  from  structures  abutting  on  track 
assumed  by  railroad  employee  knowing  or  being  charg«»'>hle  with  knowledge  of 
their  existence  and  situation;  Crandall  ▼.  New  York,  N.  H.  ft  H.  R.  Co.  19 
R.  I.  594,  35  Atl.  307,  holding  risk  of  injury  fnmi  location  of  telegraph  pole 
so  near  to  side  track  that  it  did  not  clear  car  by  more  than  20  inches  not 
assumed  by  railroad  employee  without  knowledge  or  competent  means  of  knowl- 
edge ci  it. 

Cited  in  reference  note  in  83  A.  R.  55,  on  right  of  scUon  for  injury  to  brake- 
man  from  pole  erected  too  near  track. 

Cited  in  note  in  29  A.  R.  21  ^  ah  liability  of  railroad  company  for  injury  to 
employee  from  erections  near  track. 

Distinguished  in  Dalton  t.  Atlantic,  M.  ft  O.  R.  Co.  4  Hughes,  180,  Fed.  Cas. 
No.  3,550,  holding  receivers  of  railroad  not  liable  for  injury  sustained  by 
switchman  caught  by  private  fire  alarm  wire  stretched  across  track;  Donahue 
▼.  Boston  ft  M.  R.  Co.  178  Mass.  251,  59  N.  E.  663,  holding  brakeman  who 
tripped  over  pile  of  rocks  near  track  and  fell  and  was  run  over  by  engine  did 
not  assume  risk  of  their  presence;  Feams  t.  New  York  C.  ft  H.  R.  R.  Co.  186 
Mass.  529,  72  N.  E.  68,  holding  where  gates  at  crossing  were  out  of  repair  or 
improperly  constructed  so  that  ends  did  not  meet  when  lowered  and  brake- 
man  running  along  side  of  engine  collided  with  projecting  gate,  was  throxm 
under  engine  and  injured,  he  had  not  assumed  risk;  Phelps  ▼.  Chicago  ft  W. 
M.  R.  Co.  122  Mich.  171,  81  N.  W.  101,  holding  where  brakeman  not  familiar 
with  surroundings,  riding  on  ladder  of  car  was  injured  by  coming  in  contact 
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with  fish  chute  abutting  upon  main  track,  defendant  railway  company  was 
liable;  Morrisette  v.  Canadian  P.  R.  Co.  74  Vt.  232,  52  Atl.  620,  holding  where 
switch  was  located  so  near  track  that  brakeman  was  knocked  off  moving  freight 
car  by  it,  he  had  not  assumed  risk. 

Duty  as  to  adoption  by  employer  of  most  improved  appliances  and  safest 
methods. 

Cited  in  Carey  v.  Boston  k  M.  R.  Co.  168  Mass.  228,  33  N.  E.  612,  on  lia* 
bility  of  employer  for  use  of  device  more  dangerous  than  others;  Michigan  C. 
R.  Co.  V.  Smithson,  45  Mich.  212,  7  N.  W.  791,  holding  no  railroad  company 
And  no  manufacturing  or  business  establishment  of  any  kind  is  bound  at  its 
peril  to  make  use  only  of  beat  implements,  best  machinery  and  safest  methods; 
Darrocott  v.  Chesapeake  &  O.  R.  Co.  83  Va.  288,  5  A.  8.  R.  266,  2  8.  E.  511, 
liolding  railroad  company  may  have  in  use  machine  or  appliance,  shown  to  be 
less  safe  than  another  in  use,  without  liability  to  employee  for  non-adoption  of 
improvement,  provided  employee  be  not  deceived  as  to  degree  of  danger. 

Cited  in  note  in  41  A.  R.  39,  on  duty  of  railroad  company  to  inspect  car  re- 
ceived from  another  company. 
Dnty  of  employer  to  furnish  safe  premises  and  conditions. 

Cited  in  note  in  92  A.  D.  218,  219,  on  duty  of  employer  to  furnish  safe 
premises  and  conditions  in  and  under  which  to  work. 

-28   AM.  REP.   207,  BATES  ▼.  BARRY,   125   MASS.   8S. 
Definition  of  annuity. 

Cited  in  Peck  v.  Kinney,  74  C.  C.  A.  270,  143  Fed.  76,  holding  essential  ele- 
ment is  certainty  of  amount  to  be  paid  periodically  at  certain  rate  per  annum 
•or  in  certain  aggregate  annual  amount;  Nehls  v.  Sauer,  119  Iowa,  440,  93  N. 
W.  346,  holding  agreement  in  deed  that  grrantee  pay  g^rantor  fixed  sum  yearly 
-during  lifetime  of  grantor  and  that  such  payment  shall  be  lien  on  the  land 
granted  is  annuity  and  personal  charge  upon  promisor  for  which  real  estate 
is  security. 
Duration  of  annuity. 

Cited  in  Merrill  v.  American  Baptist  Missionary  Union,  73  N.  H.  414,  111 
A.  8.  R.  632,  3  L.R.A.(N.8.)   1143,  62  Atl.  647,  6  A.  ft  E.  Ann.  Cas.  646,  hold- 
ing gift  of  annuity  without  limitation  or  qualification  as  to  duration  continues 
•during  life  of  annuitant. 
Apportionment  of  annuity. 

Cited  in  Heston  v.  Heston,  125  Mass.  268,  holding  administrator  of  person 
io  whom  annuity  was  given  entitled  under  statute  to  proportional  part  for  time 
tetween  last  payment  to  such  person  and  date  of  his  death. 

Cited  in  reference  note  in  64  A.  8.  R.  350,  on  apportionment  of  annuities. 

Distinguished  in  Re  FoUett,  23  R.  I.  409,  50  Atl.  848,  holding  annuity  con- 
tinued to  persona]  representative  of  annuitant  where  trust  estate  was  to  be 
•distributed  upon  death  of  testator's  wife,  annuitant  to  receive  portion  thereof 
At  time  of  distribution. 
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15  AM.   REP.   S09,  KKfiTiKR  ▼.   WEBB,    1S5  MASS.   88. 
AdmlMion  of  extrinsic  evidence  to  ezpUUn  ambignoas  contract. 

Cited  in  Western  U.  Teleg.  Co.  v.  American  Bell  Teleph.  Co.  105  Fed.  084, 
holding  where  contract  is  capable  of  two  interpretations  and  doubt  exists  as  to 
true  meaning,  evidence  of  previous  negotiations  and  surrounding  facts  is  ad- 
missible to  ascertain  intention  of  parties;  Balfour  v.  Fresno  Canal  A  Irrig.  Co. 
109  Cal.  221,  41  Pac  876,  holding  conversation  between  and  declarations  of 
parties  during  negotiations  at  and  before  time  of  execution  of  contract  may  be 
shown  to  prove  parties  intended  and  understood  language  in  sense  contended  for; 
Hebb  V.  Welsh,  185  Mass.  335,  70  N.  E.  440,  holding  conversation  of  parties  at  and 
before  time  of  signing  contract  for  plumbingi  ■Aiiissible  to  settle  meaning  of  its 
terms;  Smith  v.  Vose  A  Sons  Piano  Co.  194 Mass.  193,  120  A.  S.  R.  539,  9  L.R.A. 
(NJ9.)  966,  80  N.  K  527,  holding  parol  evidence  admissible  to  show  that  word 
"water"  in  contract  for  sinking  well  was  intended  to  mean  fresh  and  not  salt 
water;  Way  v.  Greer,  196  Mass.  237,  81  N.  E.  1002,  holding  situation  and  all 
circumstances  of  all  the  parties  and  condition  of  subject  they  deal  with,  may  be 
shown  to  properly  apply  contract  to  matters  to  which  it  relates;  Fullam  v. 
Wright  A  C.  Wire  Cloth  Co.  196  Mass.  474,  82  N.  E.  711,  holding  order  and  accept- 
ance in  contract  of  sale,  having  been  reduced  to  writing,  cannot  be  varied  or  en- 
larged by  parol  evidence,  yet  situation  of  parties  may  be  considered  to  ascertain 
their  intention  and  meaning  of  language  used;  Ellis  v.  Harrison,  104  Mo.  270, 

16  S.  W.  198,  holding  extrinsic  evidence  admissible  to  show  construction  placed 
by  parties  upon  phrase  ''mercantile  debts;"  Laclede  Constr.  Co.  v.  T.  J.  Moss 
Tie  Co.  185  Mo.  25,  84  S.  W.  76,  holding  writing  should  be  read  in  light  of 
surrounding  circumstances  in  order  more  perfectly  to  understand  and  explain 
intent  and  meaning  of  parties;  Campbell  v.  Jimenes,  3  Misc.  516,  23  N.  Y.  Supp. 
333,  holding  parol  evidence  of  circumstances  of  transaction  and  of  conversations 
of  parties  is  admissible  in  elucidation  of  obscurities  and  ambiguities  apparent  on 
face  of  paper  and  upon  such  proof  meaning  of  contract  is  for  jury;  Buford  v. 
Lonergan,  6  Utah,  301,  22  Pac.  164,  holding  parol  evidence  admissible  to  show 
class  or  age  of  steers  reserved  in  sale  of  herds  where  contract  was  silent  on  the 
point;  Pine  Beach  Invest.  Corp.  v.  Columbia  Amusement  Co.  106  Va.  810, 
56  S.  E.  822,  holding  parol  evidence  admissible  to  explain  sense  in  which  parties 
understood  and  used  terms  of  contract. 

Cited  in  notes  in  97  A.  D.  124;  65  A.  S.  R.  572, — on  parol  evidence  to  explain 
terms  of  contract;  1  A.  S.  R.  114;  11  A.  S.  R.  633, — on  admissibility  of  parol  evi- 
dence to  explain  written  contract;  17  L.R.A.  273,  on  admissibility  of  parol  evi- 
dence to  show  intention  in  written  contract. 

Distinguished  in  Violette  v.  Rice,  173  Mass.  82,  53  N.  E.  144,  holding  evidence 
that  parties  had  agreed  that  word  "services"  in  contract  with  actress  meant 
services  in  particular  part  inadmissible;  De  Friest  v.  Bradley,  192  Mass.  346,  78 
N.  E.  467,  holding  where  instrument,  free  from  ambiguity,  granted  extension  of 
term  subject  to  provisions  of  lease,  evidence  that  right  of  cancelation  reserved  to 
lessor  in  original  lease  was  excepted  by  oral  agreement  was  inadmissible; 
Strong  V.  Carver  Cotton  Gin  Co.  197  Mass.  53,  14  L.R.A.(N.S.)  274,  83  N.  E. 
328,  14  A.  A  E.  Ann.  Cas.  1182,  holding  extrinsic  evidence  may  not  be  introduced 
unless  meaning  of  writing  would  otherwise  be  doubtful. 
—  To  supply  precise  weight  or  dimensions  or  quantity. 

Cited  in  Indianapolis  A  V.  R.  Co.  v.  Reynolds,  116  Ind.  356,  19  N.  E.  141, 
holding  parol  evidence  admissible  to  show  intention  of  parties  in  relation  to 
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width  of  right  of  way  released  to  railroad  company  where  intention  did  not  ap- 
pear on  face  of  instrument;  Adeline  Sugar  Factory  Co.  v.  Evangeline  Oil  Co. 
121  La.  961,  46  So.  935,  holding  parol  evidence  admissible  to  show  contract  nam- 
ing certain  number  of  barrels  of  oil  to  be  furnished  was  intended  as  contract  to 
furnish  only  what  was  needed  to  operate  manufacturing  plant. 

28  AM.  REP.  214,  KENNEDY  ▼.  STANDARD  SUGAR  REFINERY,  125 

BfASS.   90. 
Pain   and   suffering   between   personal   injury   and   resultant   death   as 
damages. 

Cited  in  The  Corsair,  145  U.  S.  335,  36  L.  ed.  727,  12  Sup.  Ct  Rep.  949, 
holding  fright  of  person  for  few  minutes  previous  to  drowning  too  unsubstan- 
tial a  basis  for  separate  estimation  of  damages;  St.  Louis,  I.  M.  &.  S.  R.  Co. 
V.  Dawson,  68  Ark.  1,  56  S.  W.  46,  holding  verdict  of  $4,000  for  pain  and  suffering 
endured  by  child  between  time  it  was  struck  by  engine  and  death,  excessive,  where 
pain  and  suffering  lasted  but  an  instant;  Moran  v.  Boilings,  125  Mass.  93, 
holding  parent  of  boy  who  was  instantly  killed  by  fall  of  forty  feet  could  not 
maintain  action  for  his  death  or  for  personal  injuries,  where  fall  was  broken 
through  a  number  of  hatchways;  TuUy  v.  Fitchburg  R.  Co.  134  Mass.  499,  hold- 
ing evidence  insufiScient  to  prove  right  of  administrator  to  recover  substantial 
damages  where  evidence  tended  to  show  intestate  remained  in  unconscious  state 
ever  after  being  struck  by  defendant's  locomotive,  and  there  was  no  evidence  of 
any  considerable  expense  or  loss  between  time  he  was  struck  and  death;  Mulcha- 
hey  V.  Washburn  Car  Wheel  Co.  145  Mass.  281,  1  A.  S.  R.  458,  14  N.  E.  106,  hold- 
ing  representative  of  person  who  is  instantly  rendered  insensible  by  violence  of 
accident  and  remains  so  till  death,  can  recover  nothing  for  physical  and  mental 
suffering  of  deceased ;  Sweetland  v.  Chicago  ft  G.  T.  R.  Co.  117  Mich.  329,  43  L.R.A. 
568,  75  N.  W.  1066,  holding  proof  that  deceased  might  have  lived  a  few  moments 
after  accident  insufficient  to  show  conscious  suffering. 

Cited  in  note  in  12  A.  S.  R.  377,  on  nonallowance  for  damages  for  suffering 
resulting  from  injury  causing  death. 

Accrual  of  right  of  action  to  person  dying  Instantly  or  soon  after  In- 
Jury. 

Cited  in  Kellow  v.  Central  Iowa  R.  Co.  68  Iowa,  420,  56  A.  R.  858,  23  N.  W. 
740,  holding  test  is  whether  person  lived  after  injury  and  not  length  of  time  he 
lived  thereafter;  Belding  v.  Black  Hills  A  Ft.  P.  R.  Co.  3  S.  D.  369,  53  N.  W. 
750,  holding  under  survival  statute  no  right  of  action  survives  when  casualty 
relied  on  as  cause  of  action  and  death  of  injured  party  are  simultaneous. 

Cited  in  reference  note  in  1  A.  S.  R.  461,  on  survival  of  cause  of  action  for 
negligent  injury  causing  death. 
Extent  of  recovery  by  personal  representative  for  injuries  to  Intestate. 

Cited  in  Ramsdell  v.  Grady,  97  Me.  310,  54  Atl.  763,  holding  representative  is 
entitled  to  recover  for  benefit  of  estate  such  damages  as  deceased  suffered  up  to 
last  moment  of  life  and  no  longer. 

Cited  in  notes  in  48  A.  D.  638,  on  damages  for  death  of  relative;  5  L.R.A.  173, 
on  action  for  damages  for  death  caused  by  negligence;  8  E.  R.  C.  426,  on  measurt 
of  damages  for  death  of  person  negligently  killed. 
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IS  AM.  REP.   S16,  BEAIi  ▼.  BOSTON  SPRING  CAR  CO.    185  MASS. 

157. 
PriTlty  between  lessor  and  snb-lessce. 
Cited  in  reference  note  in  103  A.  8.  R.  463,  on  priyity  between  kanor  and  sob- 


Effect  of  nsslcnment  of  snblease. 

Cited  in  Appleton  y.  Ames,  150  Mass.  34,  5  L.RJL  206,  22  N.  E.  69,  holding 
surrender  of  lease  without  prejudice  to  sublease  may  be  accepted  by  lessor  and 
if  sublease  is  assigned  to  him,  lessor  may  maintain  action  against  sublessee  for 
rent  thereafter  accruing. 

Cited  in  note  in  10  A.  S.  R  661,  on  effects  of  assignment  of  sublease. 

Distinguished  in  Williams  y.  Michigan  C.  R.  Co.  133  Mich.  448,  103  A.  S.  R. 
458,  95  N.  W.  708,  holding  where  there  was  an  alleged  surrender  by  lessee  and 
an  assignment  of  sublease  to  lessor,  but  surrender  was  without  reservation  and 
there  was  no  confirmation  of  sublease,  landlord  oould  not  hold  subtenant. 

S8  AM.  REP.  S18,  FIFTY  ASSOCIATES  ▼.  GRACE,  1S5  MASS.  161. 
Landlord's  acc*eptance  of  lessee's  asstgnee  as  tenant. 

Cited  in  Gingrass  y.  Mather,  128  Mich.  582,  87  N.  W.  758,  holding  where  land- 
lord's dealings  with  assignee  of  lease  are  consistent  only  with  theory  that  parties 
are  dealing  as  landlord  and  tenant,  original  lessee  is  released  and  assignee  ac- 
cepted as  tenant. 

S8  AM.  REP.  220,  COM.  ▼.  TOBIN,  125  MASS.  203. 
Procednre  In  returning  verdict  In  cases  of  felony. 

Cited  in  Grant  y.  SUte,  33  Fla.  291,  23  LJLA.  723,  14  So.  757,  setting  forth 
procedure. 

Purpose  and  effect  of  sealed  yerdlct. 

Cited  in  Hechter  y.  SUte,  94  Md.  429,  56  L.RA.  457,  50  Atl.  1041,  holding  right 
to  amend  or  correct  sealed  yerdict  should  be  limited  to  such  correction  or  amend- 
ment as  will  make  oral  yerdict  in  court  correspond  substantially  with  sealed 
verdict;  Com.  y.  Walsh,  132  Mass.  8,  holding  where  jury  are  allowed  to  separate 
upon  signing  and  sealing  up  verdict  and  to  deliver  their  verdict  orally  next  day, 
written  form  has  of  itself  no  weight  or  effect  as  yerdict;  Com.  v.  Slattery,  147 
Mass.  423,  18  N.  E.  399,  holding  purpose  of  written  statement  in  criminal  cases 
is  to  make  it  plain  that  verdict  rendered  is  the  one  agreed  upon  by  the  jury  before 
separating,  and  the  purpose  of  having  it  sealed  and  delivered  unopoied  to  court  is 
to  identify  the  writing;  Levine  v.  Globe  Street  R  Co.  177  Mass.  204,  58  N.  £.  685, 
holding  where  verdict  sealed  up  before  separating  by  jury  in  civil  action  is  de- 
fective, jury  may  be  sent  out  to  find  proper  verdict;  Koch  v.  State,  126  Wis.  47o, 
3  L.R.A.(N.S.)  1086,  106  N.  W.  531,  6  A.  A  E.  Ann.  Cas.  389,  holding  jury  in 
criminal  case  may  deliver  orally  verdict  agreed  upon,  signed  and  sealed  before  they 
separated,  but  they  cannot  deliver  different  verdict  orally  or  otherwise,  and  where 
sealed  verdict  is  nullity,  it  cannot  be  amended  after  jury  has  separated. 

Distinguished  in  Com.  v.  Costello,  128  Mass.  88,  holding  jury  may  separate 
after  signing  and  sealing  up  verdict  without  knowledge  or  consent  of  defendant 
in  case  of  felony  not  capital  and  deliver  verdict  orally  next  day;  State  v. 
Anderson,  41  Minn.  104,  42  N.  W.  786,  holding  it  error  under  local  statute  to 
instruct  jury  they  might,  after  agreeing  upon  verdict,  have  same  signed  by  fore- 
man, seal  it>  and  then  separate  for  night,  returning  their  verdict  next  morning. 


Digitized  by 


Google 


1119  NOTES  ON  AMERICAN  REPORTS.  [216-224 

Disapproved  in  State  v.  Webber,  00  Me.  108,  37  Atl.  877,  overruling  exception  to 
affirmance  of  sealed  verdict  by  court  which  jury  had  arrived  at  subsequent  to 
hour  of  adjournment  on  preceding  day,  indorsed  on  indictment  and  sealed  up, 
the  jury  having  also  rendered  their  verdict  orally  next  day  before  the  affirmance 
excepted  to. 
exception  to  or  petition  for  review  of  ruling  on  motion  for  new  trial. 

Cited  in  State  v.  McCormick,  84  Me.  566,  24  Atl.  938,  holding  where  defendant 
moved  for  arrest  of  judgment,  and  for  new  trial,  because  of  reception  and 
affirmance  of  illegal  verdict,  and  decision  was  against  him,  he  had  right  to  ex- 
cept and  that  his  exceptions  were  properly  before  law  court. 

Distinguished  in  Dearborn  v.  Mathes,  128  Mass.  194,  holding  where  motion  for 
new  trial  on  groimd  that  letters  of  administration  had  not  been  issued  to 
plaintiff  was  made  after  verdict,  ruling  denying  motion  could  not  be  taken  to 
supreme  judicial  court  upon  petition  for  review;  Com.  v.  Morrison,  134  Mass. 
189,  holding  where  motion  for  new  trial  is  addressed  to  discretion  of  court,  there 
is  no  ground  of  exception  to  court's  exercise  of  the  discretion. 
Right  to  poll  Jury. 

Cited  in  note  in  30  A.  R.  499,  on  right  to  poll  jury. 

28  AM.  REP.   2S4,  GORMAN  v.  GROSS,    125  MASS.   2S2. 
l¥liat  constitutes  independent  contract. 

Cited  in  note  in  65  L.R.A.  479,  on  effect  of  reservation  of  right  to  supervise 
work  on  question  of  independence  of  contract. 
liiability  of  employer  for  acts  of  independent  contractor. 

Cited  in  Hughbanks  v.  Boston  Invest.  Co.  92  Iowa,  267,  60  N.  W.  640,  on 
liability  for  injury  due  to  breaking  of  machine  used  in  constructing  building; 
Winslow  V.  Commercial  Bldg.  Co.  147  Iowa,  238,  28  L.R.A.(N.S.)  663,  124  N.  W. 
320,  holding  owner  of  premises  liable  to  servant  for  injuries  resulting  from 
negligence  of  independent  contractor  in  failing  to  properly  fasten  fire  escape; 
Knoop  V.  Alter,  47  La.  Ann.  570,  17  So.  139,  holding  owner  of  building  as  well 
as  contractor  to  repair  liable  for  injury  by  his  negligence  in  matter  not  clearly 
included  in  contract;  Mulchey  v.  Methodist  Religious  Soc.  125  Mass.  487,  holding 
religious  society  which  has  accepted  and  used  a  staging  erected  for  use  of  men 
painting  church  liable  for  injury  to  painter  due  to  dangerous  condition  of  staging 
not  apparent  to  painter,  and  to  its  negligent  construction;  Sturges  v.  Theological 
Edu.  Soc.  130  Mass.  414,  39  A.  R.  463,  holding  employer  not  liable  for  negligent 
acts  of  independent  contractor  while  doing  work  contracted  for,  but  if  work,  after 
it  is  done  creates  nuisance  and  causes  injury,  employer  is  responsible;  Crisler  v. 
Ott,  72  Miss.  166,  16  So.  416,  holding  where  act  contracted  to  be  done  is  itself  a 
wrong  employer  is  liable  to  injured  party  as  though  be  himself  had  done  injury; 
Thomas  v.  Harrington,  72  N.  H.  45,  65  L.R.A.  742,  54  Atl.  285,  holding  where 
danger  arises  directly  from  work  required  to  be  done,  responsibility  for  con- 
sequences naturally  to  be  apprehended  cannot  be  shifted  by  employment  of  inde- 
pendent contractor;  Boss  v.  Jarmulowsky,  81  App.  Div.  577,  81  N.  Y.  Supp. 
400,  holding  owner  of  premises  not  responsible  for  nuisance  thereon  created  by 
negligence  of  independent  contractor  in  matter  purely  collateral  to  contract; 
Brennan  v.  Ellis,  70  Hun,  472,  24  N.  Y.  Supp.  426,  holding  if  work  is  repair  which 
owner  of  real  estate  is  bound  to  have  done,  and  contractor  fails  to  do  it,  owner 
remains  liable  for  injury  caused  by  want  of  repair;  Covington  &  C.  Bridge  Co.  v. 
Steinbrock,  61  Ohio  St.  215,  76  A.  S.  R.  375,  55  N.  E.  618,  holding  party  under 
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duty  to  public,  or  third  person,  to  tee  that  work  he  ifl  about  to  do,  or  have  done, 
is  carefully  performed  ao  aa  to  avoid  injury  to  others,  cannot  avoid  liability  by 
letting  it  to  contractor;  Cameron  Mill  k  Eler.  Co.  ▼.  Anderson,  S4  Tex.  Cit. 
App.  105,  78  8.  W.  8,  holding  one  who  employs  independent  contractor  to  make 
excavation  in  street  is  liable  for  injury  due  to  contractor's  negligeDce  in 
leaving  excavation  unguarded;  Bibb's  Adm'r  v.  Norfolk  ft  W.  R.  Co.  87  Va. 
711,  14  S.  £.  163,  holding  railroad  company  not  liable  for  death  of  employee  of 
contractor  building  bridge  for  it  caused  by  giving  away  of  span  of  bridge  in 
process  of  construction  as  train  was  passing  over,  causing  train  to  fall  into 
chasm  beneath;  DePalma  v.  Weinman,  15  N.  M.  68,  24  L.RJL(NJ3.)  423,  103  Pac 
782,  holding  that  owner  is  liable  for  injury  to  occupant  of  building  caused  by 
excavations  under  wall  in  accordance  with  plans  and  specifications;  Walker  v. 
McMillan,  6  Can.  S.  C.  241,  holding  that  owner  is  liable  for  injury  caused  by 
creation  of  nuisance  by  contractor. 

Cited  in  notes  in  60  A.  R.  701,  on  liability  of  employer  for  act  of  contractor 
claimed  to  be  nuisance;  4  A.  S.  R.  264,  on  employer's  liability  for  injury  to  con- 
tractor's servant;  76  A.  8.  R.  389,  on  liability  for  negligence  and  other  torts 
of  independent  contractors;  76  A.  8.  R.  392,  on  liability  for  trespass,  wrongful 
acts,  and  collateral  injuries  of  independent  contractor;  76  A.  8.  R.  403,  on 
employer's  liability  for  negligence  and  other  torts  of  independent  contractor 
where  precise  thing  ordered  to  be  done  causes  injury;  76  A.  8.  R.  426,  on  lit- 
bility  for  negligence  of  independent  contractors  concerning  walls;  14  L.R.A. 
834,  on  employer's  liability  for  injury  by  independent  contractor  in  work  consti- 
tuting nuisance;  3  L.R.A.(N.S.)  698,  on  liability  of  employer  after  assuming 
control  of  subject-matter  of  work  executed  by  contractor  in  construction  of  thing 
not  previously  in  existence;  19  E.  R.  C.  188,  on  liability  of  owner  for  negligence 
of  independent  contractor. 

Distinguished  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  509,  36  L.R.A.  382, 
90  Atl.  998,  holding  railroad  company  not  liable  for  burning  of  lumber  mill 
by  fire  conununicated  from  cooking-car  of  independent  contractor  which  company 
had  located  on  spur  track  near  mill ;  Harding  v.  Boston,  163  Mass.  14,  39  N.  £. 
411,  holding  city  not  liable  for  negligence  of  independent  contractor  while  con- 
structing sewer. 
liiabllity  for  defective  or  dangerous  vralls  or  buildings. 

Cited  in  Kappes  v.  Appel,  14  111.  App.  170,  holding  owner  of  building  liable  for 
injury  caused  by  falling  of  its  wall  upon  property  adjoining;  Martin  v.  Dufalla, 
50  111.  App.  371,  holding  one  whose  building  falls  and  destroys  premises  of 
another,  has  burden  of  proof  that  he  is  without  fault;  Cork  v.  Blossom,  162 
Mass.  330,  44  A.  S.  R.  362,  26  L.R.A.  256,  38  N.  E.  495,  holding  party  building 
chimney  so  that  if  it  falls  it  will  fall  upon  and  injure  adjoining  premises,  is 
bound  in  exercise  of  proper  care,  to  construct  it  so  that  it  will  withstand  gales 
reasonably  to  be  anticipated;  Miles  v.  Worcester,  154  Mass.  511,  26  A.  8.  R 
264,  13  L.R.A.  841,  28  N.  E.  676,  holding  if  wall  of  school  house  lot,  by  action 
of  elements  or  otherwise,  comes  upon  land  of  adjoining  owner,  without  his  fault, 
and  continues  there,  it  becomes  nuisance  for  which  city  is  responsible;  Planing 
v.  Cohen,  186  Mass.  323,  104  A.  8.  R.  572,  71  N.  E.  563,  holding  party  making 
change  in  party  wall  not  required  for  purpose  of  repairs  is  liable  to  adjoining 
owner  for  damages  to  his  property,  and  if  he  makes  necessary  reconstruction, 
due  care  must  be  used  to  avoid  unnecessary  injury  to  other  owner;  Khron  v. 
Brock,  144  Mass.  516,  11  N.  E.  748,  holding  owner  of  completed  building  respon- 
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«ible  for  injuries  reauliing  from  its  imperfect  construction  or  dangerous  con- 
dition. 

Cited  in  notes  in  92  A.  D.  296,  on  whether  owner  or  contractor  liable  for 
negligence  as  to  party  wall;  2  L.R.A.  713,  on  liability  of  city  for  damage  from 
falling  wall;  34  L.R.A.  559,  on  individual  liability  for  falling  walls  or  buildings 
ip  possession  of  contractor;  34  L.R.A.  560,  on  personal  liability  for  injury  to 
person  on  adjoining  premises  by  falling  walls  or  building. 

Distinguished  in  Boomer  v.  Wilbur,  176  Mass.  482,  53  L.R.A.  172,  57  N.  E.  1004, 
holding  repair  of  chimney  in  city  is  not  necessarily  a  nuisance  endangering 
persons  in  street. 

Limited  in  Ainsworth  t.  Lakin,  180  Mass.  397,  91  A.  S.  R.  314,  57  L.R.A.  132, 
62  N.  E.  746,  holding  it  is  duty  of  land  owner  upon  whose  land  wall  of  burned 
building  is  left  standing  not  to  suffer  it  to  remain  where  its  fall  would  injure 
his  neighbor  without  using  such  care  in  maintenance  of  it  as  would  absolutely 
preyent  injuries,  except  from  causes  beyond  his  controL 
—  As  between  party  wall  owners. 

Cited  in  Mickel  v.  York,  175  IlL  62,  51  N.  E.  848,  holding  one  of  two  owners  of 
adjoining  parcels  of  land  who  builds  party  wall  under  contract  with  other 
owner  that  in  case  he  wishes  to  use  wall  he  is  to  pay  one-half  its  cost,  is  owner 
and  liable  for  injury  due  to  its  fall. 
Party  walls,  generally. 

Cited  in  notes  in  92  A.  D.  289,  on  definition  and  nature  of  party  walls  and  law 
governing;  89  A.  S.  R.  934,  on  right  of  owner  of  party  wall  to  remove,  rebuild,  or 
repair. 
I>uty  and  liability  of  person  using  dangerous  thing  on  his  own  land. 

Cited  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R.  Co.  12  L.R.A. 
^44,  42  Fed.  273,  holding  every  person  bound  to  exercise  of  reasonable  care  in 
use  of  his  own  property  and  liable  for  default  in  that  particular,  to  person 
injured,  in  action  for  negligence;  Henderson  v.  Sullivan,  16  L.R.A.(N.S.)  691, 
S6  C.  C.  A.  236,  159  Fed.  46,  14  A.  k  E.  Ann.  Cas.  590,  holding  storage  of  tons  of 
dynamite  on  island  in  Detroit  river,  which  was  liable  to  and  did  explode,  con- 
stituted nuisance;  Brennan  Constr.  Co.  v.  Cumberland,  29  App.  D.  C.  554,  15 
L.R.A.(N.S.)  535,  holding  party  who  stored  petroleum  residuum  in  tanks  almost 
over  bed  of  stream  in  city  limits  liable  for  injury  due  to  escape  thereof  irrespective 
of  negligence;  Flynn  v.  Butler,  189  Mass.  377,  75  N.  E.  730,  holding  one  using 
land  for  building  dangerous  by  reason  of  presence  of  nitroglycerine  must  take 
every  possible  precaution  absolutely  to  prevent  injury  therefrom  to  those  living 
in  neighborhood  save  possible  explosion  precipitated  by  great  and  unanticipated 
natural  force  or  wrongful  acts  of  persons  over  whom  he  has  no  control;  Scott 
v.  Longwell,  139  Mich.  12,  102  N.  W.  230,  5  A.  &  E.  Ann.  Cas.  679,  on  obligation 
of  one  who  collects  waters  in  artificial  Veservoir;  Bradford  Glycerine  Co.  v.  St. 
Marys  Woolen  Mfg.  Co.  60  Ohio  St.  660,  71  A.  S.  R.  740,  45  L.R.A.  658,  54  N.  E. 
528,  holding  one  storing  nitroglycerine  or  other  dangerous  explosive  on  his 
premises  must  keep  it  at  his  peril. 

Cited  in  notes  in  1  E.  R.  C.  272,  on  liability  for  injury  due  to  escape  of  anything 
likely  to  do  barm ;  18  E.  R.  C.  725,  726,  on  duty  to  use  property  so  as  not  to  injure 
others. 

Distinguished  in  Walsh  v.  Hayes,  72  Conn.  397,  44  Atl.  725,  holding  where  large 
cake  of  ice  fell  off  moving  ice  wagon  upon  boy  who  had  caught  upon  tail-board 
and  injured  him,  accident  was  not  due  to  negligence  of  ice  dealer;   Smith  t. 
Am.  Rep.  VoL  XVI.— 71. 
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Boston  Gaslight  Co.  120  Mass.  318,  holding  gas  company  liable  for  injury  to 

person  caused  by  inhalation  of  gas,  on  ground  of  negligence  in  allowing  its  gas 

pipes  to  be  defective  and  out  of  repair;  McNulty  v.  Ludwig  ft  Co.  125  App.  Div. 

291,  109  N.  Y.  Supp.  703,  holding  owner  of  premises  abutting  street,  who  has 

sign  hung  over  his  entrance  not  bound  at  his  peril  to  keep  sign  from  falling  into 

street. 

Absolute  liability  without  negligence. 

Cited  in  Woodman  v.  MetropoliUn  R.  Co.  149  Mass.  335,  14  A.  8.  R.  427,  4 
L.R.A.  213,  21  N.  E.  482;  North  Chicago  Street  R.  Co.  v.  Dudgeon,  184  IlL  477, 
56  N.E.  796, — holding  street  railway  obstructing  highway  in  working  upon  tracks^ 
iff  bound,  at  its  peril,  to  see  that  no  nuisance  is  created;  Chicago  &  N.  W.  R.  Co. 
T.  Hunerberg,  16  111.  App.  387,  holding  railroad  company  liable,  irrespective  of 
negligence  for  injury  caused  by  freight  train  being  backed  off  its  track  into 
house  outside  its  right  of  way;  Morain  ▼.  Devlin,  132  Mass.  87,  42  A.  R.  423, 
holding  lunatic,  owner  of  real  estate,  responsible  for  its  defective  condition, 
though  same  was  in  control  of  his  guardian;  McCabe  v.  O'Connor,  4  App.  Div. 
354,  38  N.  Y.  Supp.  572,  holding  infant  is  liable  for  injury  caused  by  falling  of 
wall  on  his  land  upon  property  of  another. 

Distinguished  in  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  126,  57  A.  R. 
445,  6  Atl.  453,  43  Phi  la.  Leg.  Int.  467,  holding  operator  of  coal  mine  may  lead 
water  which  percolates  into  his  mine  into  streams  which  form  natural  drainage  of 
basin,  in  which  coal  is  situated,  although  quality  of  water  in  stream  is  affected. 
Res  Ipsa  loquitur. 

Cited  in  Waller  v.  Ross,  100  Minn.  7,  117  A.  S.  R.  661,  12  L.R.A.(N.S.)   7Z:. 
no  N.  W.  252,  10  A.  k  E.  Ann.  Cas.  715,  on  rule  of  res  ipsa  loquitur. 
Reasonable  care. 

Cited  in  Blessington  v.  Boston,  153  Mass.  409,  26  N.  E.  1113,  holding  rule 
of  law  as  to  what  constitutes  reasonable  care  and  diligence  not  changed  by 
statutes  but  that  statutes  only  provided  that  city  or  town  shall  not  be  liable  for 
defect  in  highway  which  it  could  not  have  remedied  by  exercise  of  reasonable 
care  and  diligence. 
Iiunatlc*8  liability  for  lorU. 

Cited  in  note  in  42  A.  S.  R.  754,  on  lunatic's  liability  for  torts. 
Prescriptive  right  to  obstruct  or  pollute  stream. 

Cited  in  note  in  56  A.  R.  97,  on  acquiring  by  prescription  a  right  to  obstruct 
or  pollute  a  stream. 

S8  AM.  REP.  S28,  POOR  v.  HUMBOLDT  INS.  CO.  125  MASS.  274. 
Occupancy  of  Insured  premises. 

Cited  in  Sexton  v.  Hawkeye  Ins.  Co.  69  Iowa,  99,  28  N.  W.  462,  holding  occu- 
pancy of  building  for  purpose  of  storing  tools,  etc.,  does  not  comply  with  con- 
dition against  vacancy  of  house  insured  as  dwelling:  Agricultm  i '  Ti  -  To.  v. 
Hamilton,  82  Md.  88,  51  A.  S.  R.  457,  30  L.R.A.  633,  33  Atl.  429,  holding  occu- 
pancy of  place  as  dwelling  is  not  matter  of  intention,  but  of  fact,  inseparable  from 
actual,  obvious  abiding  or  living  there;  Moore  v.  Phenix  Ins.  Co.  62  N.  H_ 
240,  13  A.  S.  R.  556,  holding  when  insurance  contract  is  once  terminated  by  a 
vacation  of  premises,  it  is  immaterial  whether  loss  of  building  is  due  to  un- 
occupancy  or  some  other  cause;  Thieme  v.  Niagara  F.  Ins.  Co.  100  App.  Div.  • 
278,  91  N.  Y.  Supp.  499  (dissenting  opinion),  on  sufficiency  of  keeping  few  articles  * 
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of  furniture  in  house  and  occasional  use  of  it  for  sleeping  to  constitute  occupa- 
tion. 

Cited  in  reference  notes  in  69  A.  D.  202,  on  effect  of  stipulation  in  insurance 
policy  that  family  should  live  in  house  throughout  the  year;  34  A.  S.  R.  598, 
on   condition   in  policy   against   premises   becoming   "vacant   and   unoccupied;" 
29  A.  S.  R.  773,  on  signification  of  term  "vacant  and  unoccupied"  in  policy. 
Meaning  of  word  "family." 

Cited  in  Lodge  v.  Boston  &  P.  R.  Co.  154  Mass.  299,  13  L.R.A,  318,  28  N.  E. 
243,  holding  word  "family"  is  usually  construed  in  sense  of  collective  body  of 
persona  living  in  one  house  and  under  one  head  or  management;  Townsend  v. 
Townsend,  156  Mass.  454,  31  N.  E.  632,  on  meaning  of  word. 

Cited  in  notes  in  61  A.  D.  588,  on  what  constitutes  a  family;  6  L.R.A.  813, 
on  what  constitutes  a  family  and  who  is  its  head. 

28  AM.  KEF.  2 SO,  DICKSON  v.  UNITBD  STATES,   125  MASS.  311. 
Validity  of  devise  or  bequest  to  United  States. 

Cited   in   Farrington   v.   Putnam,   90  Me.   403,   38   L.R.A.   339,   37   Atl.   652, 
on  validity  of  devises  to  United  States;  Richardson  v.  MuHery,  200  Mass.  247, 
86  N.  E.  319,  to  point  that  devise  to  United  States  is  valid,  if  accepted. 
—  For  aid  In  sappressing  rebellion. 

Cited  in  Russell  v.  Allen,  107  U.  S.  163,  27  L.  ed.  397,  2  Sup.  Ct.  Rep.  327,  hold- 
ing where  not  prohibited  by  statute,  devise  or  bequest  to  aid  in  suppression  of  the 
Rebellion  is  good  charitable  gift. 
Testamentary  disposal  as  gift  or  tmst. 

Cited  in  Poor  v.  Bradbury,  196  Mass.  207,  81  N.  E.  882,  holding  gift  and 
not  trust  intended  by  words  in  will  giving  and  bequeathing  property  to  person 
in  confidence  that  he  would  use  it  in  prosecution  of  his  work. 
Charitable  uses  and  trusts. 

Cited  in  notes  in  63  A.  S.  R.  267,  on  what  are  charitable  uses  and  trusts*, 
14  L.R.A.(N.8.)  79,  on  precatory  words  as  creating  trust  for  charity  or  religion. 

28  AM.  REP.   235,  NATIONAL  PEBIBERTON  BANK  ▼.  PORTER,   125 

BfASS.  3S3. 
Recovery  on  contract  of  corporation  which  Is  ultra  vires. 

Cited  in  Gorrell  v.  Home  L.  Ins.  Co.  11  C.  C.  A.  240,  24  U.  S.  App.  188,  63  Fed. 
371,  holding  contracts  of  corporations,  made  in  excess  of  their  rightful  powers, 
but  free  from  any  other  vice,  are  not  illegal  in  full  sense;  Nims  v.  Mt.  Hermon 
Boy*8  School,  160  Mass.  177,  39  A.  S.  R.  467,  22  L.R.A.  364,  36  N.  E.  776,  on  en- 
forcement of  contract  entered  into  by  corporation  ultra  vires  and  partly  per- 
formed; Hunt  V.  Hauser  Malting  Co.  90  Minn.  282,  96  N.  W.  86,  holding  corpo- 
ration holding  bank  stock  estopped  to  deny  its  statutory  liability  to  contribute 
to  liquidation  of  debt  of  insolvent  bank,  though  it  had  no  power  to  become  stock- 
holder in  bank. 

Cited  in  notes  in  70  A.  S.  R.  167,  on  doctrine  of  ultra  vires  in  relation  to  con- 
tracts of  private  corporations;  6  L.R.A.  290,  on  doctrine  of  ultra  vires  as  applied 
to  corporation  contracts. 

Distinguished  in  Davis  v.  Smith  American  Organ  Co.  131  Mass.  258,  holding 
no  action  maintainable  against  either  railroad  corporation  or  corporation  organ- 
ized for  manufacture  and  sale  of  musical  instruments  upon  their  agreement 
guaranteeing  expenses  of  musical  festival. 
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—  Paper  dealt  In  by  twiik  Illegally. 

Cited  in  Farmington  Sav.  Bank  v.  Fall,  71  Me.  49,  holding  maker  of  promisBory 
note  fued  by  tayingt  bank  which  discounted  same  not  entitled  to  nonsuit  on 
ground  bank  was  prohibited  by  law  from  purchasing  such  notes;  Holden  v. 
Upton,  134  Mass.  177,  holding  receivers  of  savings  bftnk  may  restrain  holder  of 
notes  obtained  from  bank  by  fraud  or  unauthorized  act  of  its  treasurer  and 
compel  their  surrender,  notwithstanding  the  notes  constituted  improper  invest- 
ment of  bank's  funds. 

Cited  in  reference  note  in  31  A.  R.  341,  on  right  of  national  bank  to  recover 
on  promissory  note  bought  by  it 

Distinguished  in  Hall  v.  Paris,  59  N.  H.  71,  holding  bank  which  receives  draft 
to  be  collected  proceeds  to  be  paid  out  "on  call,"  is  bound  to  account  for  it  to 
owner,  though  it  Is  without  power  to  accept  draft  to  be  so  used. 
Purchase  of  promissory  notes  by  national  banks. 

Cited  in  Freeman's  Nat.  Bank  v.  Savery,  127  Mass.  75,  34  A.  R.  345,  holding 
national  bank  may  maintain  action  In  its  own  name  against  prior  party  to 
promissory  note  it  has  purchased  irrespective  of  question  whether  it  had  authority 
by  law  to  purchase;  Presoott  Nat.  Bank  ▼.  Butler,  157  Mass.  548,  32  N.  E. 
909,  on  right  of  national  bank  to  purchase. 
Property  holdings  of  corporation  not  anthorlaed  by  charter. 

Cited  in  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  280,  9  L.RJL(N.S.) 
089,  80  N.  E.  490,  10  A.  &  B.  Ann.  Cas.  1025,  holding  gift  to  corporation  under 
will  to  amount  in  excess  of  sum  it  is  specially  authorized  to  hold  is  good  as 
against  all  save  commonwealth. 

Right  of  holder  of  negotiable  paper  to  sue  thereon  irrespective  of  his 
interest. 

Cited  in  Manufacturers'  Nat.  Bank  v.  Thompson,  129  Mass.  438,  37  A.  R. 
376,  holding  action  maintainable  upon  promissory  note  indorsed  in  blank  by 
holder  thereof  coming  into  possession  of  it  with  assent  of  party  in  interest; 
Proctor  ▼.  Whiieomb,  137  Mass.  302,  holding  director  of  bank  purchasing  col- 
lateral note  from  his  bank  for  amount  of  debt  secured  thereby  with  intent  to 
use  it  for  illegal  purpose,  may  use  it  to  collect  amount  equal  to  debt  for  which 
it  was  held  as  security  by  bank;  Spofford  v.  Norton,  125  Mass.  533;  Fay  v. 
Hunt,  190  Mass.  378,  77  N.  E.  502, — holding  holder  of  promissory  note  who 
has  no  beneficial  interest  in  it  may  maintain  action  upon  it;  Jump  v.  Leon,  192 
Mass.  511,  116  A.  8.  R.  265,  78  N.  E.  532,  holding  holder  of  negotiable  paper  in- 
dorsed in  blank  to  which  he  has  no  legal  title  or  in  which  he  has  no  beneficial 
interest,  may  maintain  suit  thereon  against  maker  after  maturity,  with  assent 
of  real  owner;  Lowell  v.  Bickford,  201  Mass.  543,  88  N.  E.  1,  holding  that  holder 
of  negotiable  note  payable  to  bearer  or  to  order  and  indorsed  in  blank  can  sue 
on  it  in  his  own  name;  Ehrman  v.  Union  Cent.  L.  Ins.  Co.  35  Ohio  St.  324 
(dissenting  opinion),  on  right  of  holder  of  negotiable  note  to  sue  thereon,  irre- 
spective of  his  ownership  of  it. 

Cited  in  reference  note  in  32  A.  R.  453,  on  right  of  holder  of  note  as  collateral 
to  sue  thereon  after  payment  of  debt. 
Ownership  of  note  indorsed  for  depoait  to  bank. 

Cited  in  HaskeH  v.  Avery,  181  Mass.  106,  92  A.  8.  R.  401,  68  N.  K  15, 
on  right  of  bank  taking  note  indorsed  to  it  for  deposit  to  paM  title  tfaersto 
•ubjeet  to  the  trust  indicated  by  indommoit. 
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Safllclency  of  answers  denying  ownership  of  one  suing  on  note. 

Cited  in  note  in  66  L.R.A.  52],  on  sufficiency  of  answers  denying  ownership  of 
plaintiff  in  actions  by  third  parties  on  negotiable  instruments. 

S8  AM.  REP.  S41,  MIIililKEN  ▼.  PRATT,   125  MASS.  S/4. 
l¥hat  law  governs  —  Contracts  generally. 

Cited  in  Garrigue  y.  Kellar,  164  Ind.  676,  108  A.  S.  R.  324,  69  L.R.A. 
870,  74  N.  E.  523,  holding  contract  valid  in  state  where  executed  valid  every- 
where; Price  V.  Walker,  43  Ind.  App.  519,  88  N.  E.  78,  holding  that  contract 
though  valid  in  place  where  made,  is  invalid  where  sought  to  be  enforced  if  it 
violates  positive  statutes  of  latter  state;  Bascom  v.  Zediker,  48  Neb.  380,  67  N. 
W.  148,  holding  contract  of  loan  governed  by  laws  of  state  where  security  is 
delivered  and  money  paid  over. 

Cited  in  notes  in  46  A.  S.  R.  448,  on  law  of  place  of  contract;  5  E.  R.  C.  867, 
868,  on  universal  validity  of  contract  valid  where  made. 

Distinguished  in  Hammerstein  v.  Sylvia,  66  Misc.  550,  124  N.  Y.  Supp.  535, 
holding  that  capacity  of  operatic  signer  domiciled  in  United  States  to  contract 
for  services  to  be  rendered  in  United  States  is  governed  by  laws  of  that  country, 
though  contract  made  in  France. 

—  Commercial  paper  generally. 

ated  in  Shoe  &  Leather  Nat.  Bank  t.  Wood,  142  Mass.  563,  8  N.  E.  753,  holding 
contract  governed  by  laws  of  foreign  state  where  notes  are  signed  and  payable, 
though  sent  by  mail  to  payee  here;  Pritchard  v.  Norton,  106  U.  S.  124,  27  L.  ed. 
104,  1  Sup.  Ct.  Rep.  102,  holding  extent  of  liability  on  bond  governed  by  laws  of 
state  in  which  obligation  is  to  be  fulfilled,  though  executed  and  delivered  else- 
where; Baxter  Nat.  Bank  v.  Talbot,  154  Mass.  213,  13  L.R.A.  52,  28  N.  E.  163, 
holding  parol  evidence  admissible  to  show  that  indorsement  was  not  absolute  in 
foreign  state  where  made  though  inadmissible  when  made  here;  Sondheim  v.  Gil- 
bert,  117  Ind.  71,  5  L.R.A.  432,  10  Am.  St.  Rep.  23,  18  N.  E.  687,  holding  note, 
executed  and  payable  in  foreign  state  where  speculative  transaction  is  to  be  per- 
formed, valid  here  in  hands  of  bona  fide  holder,  not  being  void  by  our  statute. 

Cited  in  note  in  31  A.  R.  78,  on  conflict  of  laws  as  affecting  validity  of 
promissory  notes. 

Distinguished  in  Fred  Miller  Brewing  Co.  v.  Stevens,  102  Iowa,  60,  71  N. 
W.  186,  holding  bond,  valid  in  foreign  state  where  delivered  and  accepted,  un- 
enforceable here  because  given  to  secure  proceeds  of  liquor  sold  here  in  violation 
of  local  statute. 

—  liimitations  of  carrier's  liability. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Gardiner,  51  Neb.  70,  70  N.  W.  508,  holding 
stipulation  in  shipping  contract  limiting  carrier's  liability,  valid  in  state  where 
made,  unenforceable  in  forum  if  forbidden  by  constitution;  CReagan  v.  Cunard 
8.  S.  Co.  160  Mass.  356,  39  Am.  St.  Rep.  484,  35  N.  E.  1070,  holding  stipulation 
releasing  carrier's  liability  for  negligence,  valid  in  foreign  country  where  made, 
enforceable  though  against  rule  of  forum. 

—  Contract  of  surety  generally. 

Cited  in  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  563,  82  N.  Y.  Supp.  841, 
holding  contract  of  surety  for  lease  governed  by  laws  of  foreign  state  wher« 
executed  and  property  situated. 
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—  Adoption. 

Cited  in  Rom  t.  Rom,  129  Mara.  243,  37  Am.  Rep.  321,  holding  adoption  ralid 
where  made  valid  in  lomm,  though  wife  did  not  give  consent  required  by  statute. 

—  Usury. 

Cited  in  notes  in  55  A.  R.  615 ;  63  A.  S.  R.  202,— on  conflict  of  laws  as  to  usury. 

—  Lawfulness  of  act. 

Cited  in  American  Banana  Co.  v.  United  Fruit  Co.  213  U.  S.  347,  53  L.  ed.  826« 

29  Sup.  Ct  Rep.  511,  16  A.  A,  E.  Ann.  Cas.  1047,  to  the  point  that  character  of 
act  as  lawful  or  unlawful  must  be  determined  by  law  of  country  where  done. 

—  Sale  of  liquor. 

Cited  in  Portsmouth  Brewing  Co.  v.  Smith,  155  Mass.  100,  28  N.  E.  1130, 
holding  validity  of  sale  ot  liquors  to  resident  here  determined  by  laws  of  foreign 
state  where  completed  by  delivery  to  carrier;  Graves  v.  Johnson,  179  Mass.  53, 
88  Am.  St.  Rep.  355,  60  N.  E.  383,  holding  liquor  sale,  valid  in  state  where  made, 
enforceable  here,  though  made  with  knowledge  of  intended  resale  here  contrary  to 
statute. 

Distinguished  in  Wasserboehr  v.  Soulier,  84  Me.  165,  30  Am.  St.  Rep.  344,  24 
Atl.  808,  holding  contract  for  sale  of  liquor  unenforceable  here  where  goods  de- 
livered subject  to  approval,  though  order  filled  and  delivered  to  carrier  in  another 
sUte. 

—  Insurance  matters  generally. 

Cited  in  Western  Massachusetts  F.  Ins.  Co.  v.  Hilton,  42  App.  Div.  52,  58 
N.  Y.  Supp.  996,  sustaining  validity  of  contract  of  insurance  upon  property  here, 
made  by  company  unauthorized  to  transact  business  here,  when  valid  in  foreign 
state  where  made;  Allgeyer  v.  Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct.  Rep.  427,  denying  state's  right  to  prohibit  citisen  from  making  contract  of 
insurance  in  another  state  with  company  unauthorized  to  transact  business  at  his 
residence  where  property  is  located. 

—  Assignment  for  creditors. 

Cited  in  Frank  v.  Bobbitt,  155  Mass.  112,  29  N.  E.  209,  holding  foreign  voluntary 
assignment,  valid  where  made,  enforceable  here  against  nonresident  creditor 
subsequently  attaching,  though  providing  for  preferences. 

—  Appointment  and  liability  of  guardian. 

Cited  in  Re  Chace,  26  R.  I.  351,  69  L.R.A.  493,  58  Atl.  978,  3  A.  &  E.  Ann. 
Cas.  1050,  holding  that  appointment  of  guardian  in  one  state  has  no  effect  upon 
person  and  property  of  ward  in  another;  Lamar  v.  Micou,  112  U.  S.  452,  28  L. 
ed.  751,  5  Sup.  Ct.  Rep.  221,  holding  guardian's  responsibility  for  investment  of 
ward's  property  by  law  of  place  of  ward's  domicil. 

—  Marriage. 

Cited  in  notes  in  57  L.R.A.  163,  on  conflict  of  laws  as  to  matrimonial  capacity 
of  the  parties  to  the  marriage;  5  E.  R.  C.  832,  on  universal  validity  of  marriage 
valid  where  celebrated. 

Distinguished  in  Norman  v.  Norman,  121  Cal.  620,  42  L.R.A.  343,  66  Am.  St. 
Rep.  74,  54  Pac.  143,  holding  marriage  upon  high  seas  between  parties  residing 
here  invalid,  when  done  to  evade  statutory  requirements  of  this  state. 

—  Contract  of  married  women  generally. 

Cited  in  Ehilin  v.  McCaw,  39  W.  Va.  721,  20  S.  E.  681,  holding  extent  of  married 
woman's  liability  determined  by  laws  of  foreign  state  where  contract  was  made, 
that  being  also  her  domicil;  Walling  v.  Christian  &  C.  Grocery  Co.  41  Fla.  479, 
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47  L.R.A.  608,  27  So.  46,  holding  that  married  woman  did  not  acquire  status  of 
iree  dealer  here  by  virtue  of  chancery  decree  made  in  another  state ;  International 
Harvester  Co.  v.  McAdam,  142  Wis.  114,  26  L.R.A.(N.S.)  774,  124  N.  W.  1042, 
holding  that  rule  that  law  of  place  of  contract,  governs  as  to  validity,  applies  to 
capacity  including  that  of  married  woman  to  contract. 

Cited  in  reference  note  in  57  A.  S.  R.  118,  on  conflict  of  laws  as  to  contracts 
of  married  woman. 

Cited  in  notes  in  12  A.  D.  479,  as  to  what  law  governs  contract  by  married 
woman  made  in  another  state. 

Cited  in  notes  in  85  A.  S.  R.  567,  570;  57  L.R.A.  514,  519;  26  L.R.A.(N.S.) 
772,— on  conflict  of  laws  as  to  capacity  of  married  women  to  contract;  25  L.R.A. 
180,  on  enforceability  of  contract  of  married  women  outside  of  state  of  domicil. 
<— Married  woman's  assifi^nment  of  policy. 

Cited  in  Newcomb  v.  Mutual  L.  Ins.  Co.  Fed.  Cas.  No.  10,147,  holding  married 
woman's  power  to  assign  policy  of  insurance  on  husband's  life  determined  by  laws 
of  state  where  assignment  made,  though  original  contract  made  elsewhere. 

—  Bonds  of  married  woman. 

Cited  in  Baum  v.  Birchall,  150  Pa.  164,  30  Am.  St.  Rep.  797,  24  Atl.  620,  30  W. 
N.  C.  343,  23  Pittsb.  L.  J.  N.  S.  98,  holding  validity  of  married  woman's  bond, 
signed  here,  governed  by  laws  of  foreign  state  where  it  was  delivered  and  to  be 
performed;  Robison  v.  Pease,  28  Ind.  App.  610,  63  N.  E.  479,  holding  married 
woman  who  signs  bond  here  as  surety  personally  liable,  when  bond  forwarded  by 
mail  to  obligee  in  foreign  state  whose  laws  create  such  liability. 

—  Notes    of    married    woman    generally. 

Cited  in  F.  B.  Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  385,  holding  married 
woman's  capacity  to  make  note  governed  by  laws  of  state  where  made  regardless 
of  state  of  performance,  unless  different  intent  is  expressed;  Robinson  v.  Queen, 
S7  Tenn.  445,  3  L.R.A.  214,  10  Am.  St.  Rep.  690,  11  S.  W.  38,  holding  married 
woman's  note,  valid  in  foreign  state  where  maker  is  domiciled  and  note  executed 
and  payable,  enforceable  here;  Thompson  v.  Taylor,  66  N.  J.  L.  253,  54  L.R.A.  585, 
SS  Am.  St.  Rep.  485,  49  Atl.  544,  holding  note  payable  to  husband,  signed  by 
married  woman  at  place  of  domicil  valid  in  foreign  state  where  negotiated,  en- 
forceable at  place  of  domicil  though  void  if  made  there;  Voigt  v.  Brown,  42 
Hun,  394,  as  to  whether  lex  domicilii  or  lex  loci  contractus  governs  married 
woman's  capacity  to  make  note;  Young  v.  Hart,  101  Va.  480,  44  S.  E.  703, 
holding  note  given  by  married  woman  domiciled  where  disability  is  removed  valid 
«very where,  when  valid  in  another  state  where  it  was  made  and  payable;  For- 
syth V.  Barnes,  228  111.  326,  81  N.  E.  1028,  10  A.  &  E.  Ann.  Cas.  710,  holding  that 
note  and  warrant  of  attorney  made  by  married  woman  in  state  not  her  domicil 
and  to  be  paid  there  are  governed,  as  respects  validity  and  capacity  of  makers, 
by  laws  of  state  where  made. 

Cited  in  reference  note  in  31  A.  R.  251,  on  effect  of  conflict  of  laws  on  validity 
of  promissory  notes  of  married  women. 

—  Notes   of   married   woman   as   surety   for  husband. 

Cited  in  Bowles  v.  Field,  78  Fed.  742,  holding  notes  executed  by  married 
woman  as  husband's  surety,  valid  in  state  where  made,  valid  where  domiciled, 
though  such  contracts  are  there  prohibited;  Union  Nat.  Bank  v.  Chapman,  100  N. 
Y.  538,  57  L.R.A.  613,  88  Am.  St.  Rep.  614,  62  N.  E.  672  (reversing  52  App. 
Div.  57,  64  N.  Y.  Supp.  1053),  denying  married  woman's  liability  on  accommoda- 
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tion  note  signed  as  husband's  surety,  though  valid  in  state  where  payable  and 
initiated  because  such  contracts  prohibited  in  state  where  signed. 

—  Married  woiiuui*8  contracts  of  gumrmntj  and  Indemnity  generally. 
Cited  in  Nichols  &  &  Co.  t.  Marshall,  108  Iowa,  618,  79  N.  W.  282,  holding 

contract  of  suretyship  by  married  woman  domiciled  here,  Toid  in  foreign  state 
where  made,  not  enforceable  here;  Wide  ▼.  Dawson,  42  W.  Va.  43,  24  8.  E. 
687,  holding  validity  of  contract  of  indenmity  by  married  woman  governed  by 
laws  of  foreign  state  where  made;  First  Nat.  Bank  v.  Mitchell,  34  C.  C.  A.  542, 
92  Fed.  666  (reversing  84  Fed.  90),  holding  married  woman  bound  upon  guar- 
anty, when  disability  removed  in  state  where  payable,  though  incapacitated  in 
that  where  executed. 

Distinguished  in  Freeman's  Appeal,  68  Conn.  633,  37  LJLA.  462,  67  Am.  St 
Rep.  112,  37  AtL  420,  holding  contract  of  guaranty  made  in  foreign  state  by 
married  woman  domiciled  here,  through  agent  appointed  here,  invalid,  because 
incapacitated  to  make  same  here  personally. 

—  Covenant  to  assnnke  husband's  debts. 

Cited  in  Brown  v.  Dalton,  106  Ky.  669,  88  Am.  St  Rep.  326,  49  S.  W. 
443,  denying  right  of  action  by  husband  domiciled  here  upon  wife's  covenant  to 
assume  his  debts  contained  in  contract  of  conveyance  made  here  of  land  elsewhere, 
though  valid  where  land  was  situated. 

—  Married  woman*s  contract  of  purchase. 

Cited  in  Armstrong  v.  Best,  112  N.  C.  69,  26  L.RJk.  188,  34  Am.  St  Rep. 
473,  17  S.  E.  14,  holding  contract  of  purchase  by  married  woman  domiciled  here, 
valid  in  foreign  state  where  made,  unenforceable  here  where  married  women 
under  disability;  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  785,  holding  contract  of 
purchase  by  married  woman,  valid  in  foreign  state  where  made  enforceable  here 
where  disability  removed  before  action  begun;  Holmes  v.  Reynolds,  65  Vt  39, 
holding  married  woman's  contract  of  purchase,  valid  in  foreign  state  where  made, 
enforceable  here  when  disability  removed. 

—  Married  woman's  subscription  for  bank  stock. 

Cited  in  Bundy  v.  Cocke,  128  U.  8.  186,  32  L.  ed.  396,  9  Sup.  a.  Rep.  112, 
holding  married  woman's  capacity  to  become  stockholder  in  national  bank  gov- 
erned by  laws  of  state  where  bank  is  located. 

—  lilabllity  of  married  woman  to  Judgment  or  attachment. 

Cited  in  Wadsworth  v.  Henderson,  16  Fed.  447,  sustaining  right  to  judgment 
against  married  woman,  in  state  where  domiciled,  upon  father's  note  executed 
in  another,  under  whose  laws  she  inherited  his  property  subject  to  debts;  Ruhe 
V.  Buck,  124  Mo.  178,  26  L.R.A.  178,  46  Am.  St  Rep.  439,  27  S.  W.  412,  denying 
nonresident  creditor's  right  to  attachment  for  debt  contracted  by  married  woman 
in  another  state,  when  not  subject  to  attachment  here. 
Place  of  contract. 

Cited  in  Ivey  v.  Kern  County  Land  Co.  116  Cal.  196,  46  Pac.  926,  holding  land 
contract  made  in  foreign  state  where  finally  delivered  to  purchaser,  though  signed 
here  by  corporation  and  forwarded  to  its  agent  there:  Hill  v.  Chase,  143  Mass. 
129,  9  N.  E.  30,  holding  contract  of  loan  made  here  where  receipt  delivered  and 
money  paid,  though  receipt  signed  in  another  state;  Armstrong  v.  Best,  112  N.  C. 
69,  26  L.R.A.  188,  34  Am.  St.  Rep.  473,  17  S.  E.  14,  holding  sale  made  in  foreign 
state  where  order  from  resident  here  accepted  and  goods  shipped;  Emerson  Co. 
T.  Proctor,  97  Me.  860,  64  Atl.  849,  holding  sale  made  here  where  purchaser 


Digitized  by 


Google 


1129  NOTES  ON  AMERICAN  REPORTS.  [241 

finally  signed  and  mailed  acceptance  of  agreement  to  vendor  in  another  state; 
Somerset  Door  k  Column  Co.  v.  O.  M.  Weber  Co.  25  Montg.  Co.  L.  Rep.  134, 
holding  that  proposal  for  contract  for  manufacture  of  doors  accepted  by  letter 
is  contract  of  county  of  manufacturer's  residence. 

Cited  in  notes  in  99  A.  D.  668,  on  place  of  last  act  of  assent  as  place  where 
contract  was  made;  99  A.  D.  669,  on  place  where  assent  to  proposal  is  mailed  as 
place  of  contract;  99  A.  D.  670,  on  where  contract  for  sale  of  personalty  is 
deemed  to  have  been  made;  55  A.  S.  R.  45,  on  place  of  contract. 

—  Bills  and  notes. 

Cited  in  Phoenix  Mut.  L.  Ins.  Co.  v.  Simons,  52  Mo.  App.  357,  holding  note 
made  in  foreign  state  where  dated  and  delivered,  though  signed  here;  Shoe 
A,  Leather  Nat.  Bank  v.  Wood,  142  Mass.  563,  8  N.  E.  753,  holding  notes  made  in 
foreign  states  where  signed  and  payable,  though  sent  by  mail  to  payee  here; 
Nashua  Sav.  Bank  v.  Sayles,  184  Mass.  520,  100  Am.  St.  Rep.  573,  69  N.  E.  309, 
holding  renewal  note  made  in  foreign  state  where  delivered  and  accepted  in 
part  payment  of  old  note,  though  dated  here ;  First  Nat.  Bank  v.  Shaw,  109  Tenn. 
237,  59  L.R.A.  498,  97  Am.  St.  Rep.  840,  70  S.  W.  807,  holding  note  made  in 
foreign  state  where  delivered  and  payable,  though  signed  by  married  woman  here; 
McGarry  v.  Nicklin,  110  Ala.  559,  55  Am.  St.  Rep.  40,  17  So.  726,  holding  re- 
newal note,  dated  in  one  state  and  forwarded  to  another  for  approval,  executed 
in  state  where  accepted  by  payee;  Western  Transp.  &  Coal  Co.  v.  Kilderhouse, 
87  N.  Y.  430,  holding  contract  of  forbearance  made  in  foreign  state  when  renewal 
notes  delivered,  though  executed  here  and  transmitted  by  creditor's  agent. 

Distinguished  in  F.  B.  Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  385,  holding 
accommodation  note  made  here  where  first  negotiated  though  elsewhere  delivered 
to  payee. 

—  Contracts  of  guaranty  and  Indemnity. 

Cited  in  Wick  v.  Dawson,  42  W.  Va.  43,  24  S.  E.  587,  holding  contract  of  indem- 
nity by  married  woman  made  in  foreign  state  where  executed  and  to  be  per- 
formed; John  A.  Tolman  Co.  v.  Reed,  115  Mich.  71,  72  N.  W.  1104,  holding  con- 
tract of  guaranty  made  in  foreign  state  when  dated  and  payable,  though  signed 
here  and  mailed  to  guarantee  there;  Alexandria,  A.  &  Ft.  S.  R.  Co.  v.  John- 
son, 61  Kan.  417,  59  Pac.  1063,  holding  contract  of  indemnity  made  in  foreign 
state  where  money  advanced  for  work  there,  though  signed  here  by  residents. 

Cited  in  note  in  55  A.  S.  R.  47,  48,  on  place  of  contract  of  guaranty. 

—  Insurance  contracts. 

Cited  in  Seamans  v.  Knapp,  Stout  &  Co.  Co.  89  Wis.  171,  27  L.R.A.  302,  46 
Am.  St.  Rep.  825,  61  N.  W.  757,  holding  contract  of  insurance  solicited  by  brokers 
in  one  foreign  state,  upon  property  in  another,  made  here  where  insurer  approved 
application  and  premium  note. 

Distinguished  in  Tuttle  v.  Iowa  State  Traveling  Men's  Asso.  132  Iowa,  652, 
7  L.R.A.(N.S.)  223,  104  N.  W.  1131,  holding  that  where  application  for  insur- 
ance was  made  by  post,  certificate  of  insurance  was  ''issued"  to  applicant  when 
executed,  enclosed  in  envelope  duly  addressed  and  stamped  and  deposited  in 
United  States  mails. 

—  Undertaking  on  appeal. 

Cited  in  Howard  Ins.  Co.  v.  Silverberg,  36  C.  C.  A.  549,  94  Fed.  921  (affirming 
89  Fed.  168),  holding  undertaking  on  appeal  "executed"  in  itate  where  filed 
to  stay  proceedings,  though  signed  elsewhere. 
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Extent  of  ^aarantor's  liability  generally. 

Cited  in  Davis  Sewing  Mach.  Co.  v.  Stone,  181  Mass.  384,  holding  guarantor 
liable  only  for  performance  of  contract  guaranteed,  when  containing  no  retro- 
spective language. 
Place  where  gnardlan  mast  be  appointed. 

Cited  in  Harding  v.  Weld,  128  Mass.  587,  holding  that  statute  requires  that 
guardians  for  residents  be  appointed  in  eounty  where  ward  resides  when  petition 
presented. 
Validity  of  Judgments  against  married  women. 

Cited  in  note  in  134  Am.  St.  R.  032,  on  validity  of  judgments  against  married 
women. 
Enforcement  of  married  woman*8  obligation. 

Cited  in  note  in  46  A.  S.  R.  457,  on  enforcement  of  married  woman's  obliga- 
tion. 

Incapacities  of  foreign  administrator. 

Cited  in  note  in  6  L.RJL  542,  on  incapacities  of  foreign  administrator. 
Effect  of  subsequent  marriage  of  parents  on  antenuptial  issue. 

Cited  in  note  in  13  L.R.A.  277,  on  effect  of  subsequent  marriage  of  parents  on 
antenuptial  issue. 

%H  AM.  REP.  S50,  AliliEN  v.  WOODARD,  1S5  MASS.  400. 
Right  of  secured  creditor  to  look  primarily  to  debtor. 

Cited  in  Kimber  t.  Gunnell  Gold  Min.  A  Mill.  Co.  61  C.  C.  A.  203,  126  Fed. 
137,  holding  in  absence  of  stipulation  or  statute  to  that  effect,  mortgage  of 
all  of  mortgagor's  property  to  secure  ratably  obligations  of  mortgagor,  is  no  de- 
fense to  action  at  law  against  mortgagor  by  each  creditor  on  primary  obligations 
so  secured;  Mercantile  Guaranty  Co.  v.  Hilton,  191  Mass.  141,  77  N.  E.  312, 
holding  creditors  have  right  to  hold  and  enforce  all  their  security  until  they  shall 
have  been  paid  in  full. 

Cited  in  note  in  73  A.  S.  R.  560,  on  right  of  person  whose  debt  is  secured  by 
trust  deed  or  other  lien  to  maintain  action  at  law  to  recover  judgment  on  the 
debt 
Right  of  surety  or  guarantor  to  demand  pursuit  of  security  by  creditor. 

Cited  in  American  Waterworks  &  Guarantee  Co.  v.  Home  Water  Co.  115  Fed. 
171,  holding  guarantor  cannot  compel  creditor  to  exhaust  security  of  principal 
debtor  before  calling  on  guarantor  for  debt;  Vance  v.  English,  78  Ind.  80,  hold- 
ing action  maintainable  upon  note  against  maker  and  endorsers  without  resort  to 
mortgage  securing  it;  Bingham  v.  Mears,  4  N.  D.  437,  27  L.R.A.  257,  61  N.  W. 
808;  Aultman  &  T.  Co.  v.  Smith,  52  Mo.  App.  351;  Callaway  County  Sav.  Bank 
V.  Terry,  13  Mo.  App.  90, — holding  creditor  may  enforce  his  debt  against  surety 
without  enforcing  his  security. 

Distinguished  in  Wilson  v.  Bryant,  134  Mass.  291,  holding  creditor  may  in 
first  instance  compel  surety  to  pay  whole  debt,  but  surety  has  right  to  subroga- 
tion upon  such  payment  and  if  creditor  impairs  that  equity  be,  to  that  extent, 
loses  claim  against  surety. 
Operation  of  mortgage  upon  fixtures  attached  to  land. 

Cited  in  Evans  v.  Kister,  35  C.  C.  A.  28,  92  Fed.  828,  holding  mere  r^istration 
of  agreement  between  mortgagor  and  vendor,  preserving  personal  character  of 
pro;:erty  affixed  to  mortgaged  freehold,  will  not  prevent  attached  property  from 
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passing  under  previously  existing  mortgage;  Lavenson  t.  Standard  Soap  Co. 
80  Cal.  245,  13  A.  S.  R.  147,  22  Pac.  184,  holding  words:  "All  boilers,  engines, 
and  fixed  machinery  shall  be  deemed  to  be  included  in  said  property"  could  not 
be  construed  to  restrict  operation  of  mortgage  to  land  and  building  where  certain 
fixtures  in  dispute  passed  by  grant  to  purchaser  by  whom  mortgage  was  given 
to  secure  note  for  part  of  purchase  money. 

Distinguished  in  Merrill  v.  Wyman,  80  Me.  491,  16  Atl.  58,  holding  machinery 
and  appurtenances  in  mill  were,  as  against  claimant  under  mortgage  not  re- 
corded as  chattel  mortgage,  made  personalty  where  mill  privil^^  was  conveyed 
by  metes  and  bounds  and  in  distinct  clause  machinery  was  conveyed  with  right 
to  use  it  in  mill  for  certain  time. 

28  AM.  RCP.  254,  BROWN  v.  FRENCH,   125  MASS.   410. 
Personal  liability  of  trustee. 

Cited  in  reference  note  in  37  A.  R.  546,  on  personal  liability  of  trustee. 
Investment  of  trust  funds  by  trustee. 

Cited  in  Lamar  v.  Micoa,  112  U.  S.  452,  28  L.  ed.  761,  5  Sup.  Ct.  Rep. 
221,  holding  guardian  or  trustee,  when  investing  property,  is  bound  to  act  hon- 
estly  and  faithfully,  and  exercise  sound  discretion,  such  as  men  of  ordinary  pru- 
dence and  intelligence  use  in  their  own  affairs;  Pine  v.  White,  175  Mass.  685, 
66  N.  £.  967,  holding  trustee  not  liable  for  mere  error  of  judgment  in  matter  of 
investment  or  management  of  trust  estate,  unless  error  is  so  gross  as  to  show  bad 
faith  or  failure  to  exercise  sound  discretion  required  of  trustees  by  law. 

Cited  in  note  in  78  A.  S.  R.  199,  on  power  of  executors  as  to  investments. 
— 'Liability  for  loss  by  depreciation. 

Cited  in  Bowker  v.  Pierce,  130  Mass.  262,  holding  trustee  not  liable  for  de- 
preciation  of  stock  which  at  time  of  his  appointment  was  part  of  trust  estate 
and  which  he  refused  to  sell  on  falling  market;  Hunt's  Appeal,  141  Mass.  516, 
6  N.  E.  554,  holding  trustee  not  responsible  for  loss  on  certificate  of  deposit 
of  national  bank  payable  in  future  bought  with  trust  funds,  bank  having  after- 
ward become  insolvent;  Re  Maxwell,  1  Connoly,  230,  3  N.  Y.  Supp.  422,  23  Abb. 
N.  C.  23.  holding  trustee  not  personally  liable  for  loss  of  trust  funds  deposited 
in  bank  which  failed;  Willis  v.  Braucher,  79  Ohio  St.  290,  —  L.R.A.(N.S.)  — , 
87  N.  £.  185,  16  A.  &  £.  Ann.  Cas.  66,  holding  trustees  not  liable  for  loss  because 
of  investments  in  bank  stock  made  in  good  faith. 

Cited  in  note  in  132  Am.  St.  Rep.  383,  384,  388,  on  investment  which  trustee 
may  not  make  without  incurring  liability  in  case  of  loss. 
—  Permissible  investments. 

Cited  in  Cromie  v.  Bull,  81  Ky.  646,  holding  trustee  given  power  by  will  to 
invest  in  and  improve  real  estate  and  make  investments  in  any  other  way  that 
to  him  may  seem  best,  has  power  to  invest  in  personal  securities;  Mattock  v. 
Moulton,  84  Me.  545,  24  Atl.  1004,  holding  loan  upon  second  real  estate  mort- 
gage and  notes  and  stock  of  comparatively  new  corporation  unsuitable  invest- 
ments for  trust  funds;  New  England  Trust  Co.  v.  Eaton,  140  Mass.  532,  54  A. 
R.  493,  4  N.  E.  69,  holding  certain  securities  were  of  class  in  which  trustees 
may  invest,  if  due  care  is  used  in  selection;  Re  Dickinson,  152  Mass.  184,  9 
L.R.A.  279,  25  N.  E.  99,  disallowing  investment  of  trust  funds  in  stock  of  rail- 
road running  through  new  country;  Green  v.  Crapo,  181  Mass.  55.  62  N.  E. 
1)56,  holding  trustees  not  wanting  in  sound  discretion  in  buying  bonds  of  small 
railroad   guaranteed  by  two  larger   roads  in  good   financial   repute;    Nagle  v. 
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Robins,  9  Wyo.  211,  82  Pae.  154,  approTing  porchMe  of  corporate  stock  and  loans 
by  guardian  including  loan  on  security  of  corporate  stock  and  disapproving  loan 
on  real  estate  whose  value  commensurate  with  loan  was  speculative. 

Cited  in  notes  in  40  A.  D.  514,  on  propriety  of  trustee  investing  funds  in  loans 
on  personal  security;  40  A.  D.  515,  516,  on  propriety  of  trustee  investing  funds 
in  stocks  or  bonds  of  private  corporation;  57  A.  R.  113,  on  what  are  proper  invest* 
ments  by  trustee. 

—  Investments  beyond  state. 

Cited  in  Thayer  v.  Dewey,  185  Mass.  68,  60  N.  E.  1074,  holding  investm^its  in 
real  estate  situated  outside  state  are  not  forbidden  by  arbitrary  universal  rule; 
Scoville  ▼.  Brock,  81  Vt  405,  70  Atl.  1014,  hoUinf  trustees  not  liable  for  loss 
because  of  investment  in  stock  and  bonds  of  foreign  corporation. 

18  AM.  REP.  S57,  WHITMORE  T.  NI0KSM8ON,  1S5  MASS.  498. 
lilabllUy  on  note  negotiated  wltbovt  antliorlty. 

Cited  in  McCormlck  v.  Holmes,  41  Kan.  266,  21  Pac  108,  holding  defense 
of  nondelivery  not  available  against  purchaser  of  note  in  good  faith  before  matu- 
rity where  maker  permitted  payee  to  place  paekage  containing  it  in  drawer  of 
table  in  hotel  to  be  delivered  to  landlord  by  landlord's  wife. 

Cited  in  reference  note  in  77  A.  D.  396,  on  liability  of  maker  or  indorser  of 
note  for  particular  purpose  where  it  is  actually  used  for  different  purpose. 

Cited  in  notes  in  11  A.  S.  R.  814,  on  rights  of  bona  fide  holder  of  negotiable 
instrument  put  in  circulation  in  violation  of  instructions  or  conditions;  45 
L.R.A.  344,  on  failure  to  perform  condition  as  to  procuring  other  signers  to  nego- 
tiable instrument  as  defense. 

—  Negotiable  paper  left  blank  by  signer. 

Cited  in  Boston  Steel  ft  I.  Co.  v.  Steuer,  183  Mass.  140,  97  A.  S.  R.  426,  66 
N.  E.  646,  on  right  to  fill  in  blanks  in  commercial  instrument  after  delivery  by 
signer. 

Cited  in  note  in  35  L.RJL  467,  on  filling  blanks  in  note  as  affecting  bona  fide 
holders. 
Implied  authority  of  bolder  to  fill  blanks. 

Cited  in  note  in  86  A.  S.  R.  108,  on  implied  authority  in  holder  to  fill  blanks. 
What  constitutes  Joint  note. 

Cited  in  Latham  v.  Houston  Flour  Mills,  68  Tex.  127,  3  S.  W.  462,  holding 
note  in  which  expression  ''we  promise"  was  used  and  which  was  signed  by  name 
of  corporation  followed  by  name  of  president  and  his  title,  the  word  "by" 
not  being  used  between  name  of  corporation  and  that  of  president  was  separate 
contract  of  corporation ;  Anderson  v.  Allen,  25  N.  S.  22,  to  the  point  that  note  no 
matter  what  phraseology  is  used  is  in  fact  not  joint  note  unless  signed  by  more 
than  one  person. 

28  AM.  REP.  259,  COOK  v.  BROWN,  125  BtASS.  503. 
Actionable  frand  In  procuring  one  to  become  svbject  to  arrest. 

Cited  in  Sweet  v.  Kimball,  166  Mass.  332,  55  A.  S.  R.  406,  44  N.  E.  243,  hold- 
ing it  is  actionable  to  induce  man  to  come  into  state  by  fraudulent  representa- 
tions, with  intent  to  arrest  him  after  he  gets  there;  Heffeman  v.  Fall  River  Iron 
Works  Co.  197  Mass.  22,  83  N.  S.  5,  holding  in  such  case,  while  exemplary  dam- 
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ages  cannot  be  awarded,  reasonable  compensation  for  mental  distress  and  phy- 
sical discomfort  may  be  recovered. 

Cited  in  reference  note  in  55  A.  S.  R.  A09,  on  action  for  arrest  fraudulently 
obtained. 

Proof  to  overcome  presamption  of  foreign  court's  Jurisdiction  of  non^ 
resident  within  state. 

Cited  in  reference  note  in  103  A.  S.  R.  311,  on  what  must  be  shown  to  over- 
come presumption  that  court  of  sister  state  had  jurisdiction  where  nonresidents 
are  found  within  state. 

Setting  aside  process  served  vpon  one  fravdnlently  induced  to  come  with- 
in Jurisdiction. 

Cited  in  reference  note  in  32  A.  R.  703,  on  setting  aside  process  served  upon 
one  fraudulently  induced  to  oome  within  jurisdiction. 

28  AM.  REP.  a«4,  ATTT.  GEN.  T.  METROPOLITAN  R.  OO.  125  MASS. 

615. 
Right  to  use  highways  for  street  railroads  or  other  public  conTcnienoes. 

Cited  in  Randall  v.  Jacksonville  Street  R.  Co.  10  Fla.  400,  holding  construction 
of  street  railways  in  cities  is  not  additional  burden  upon  soil  of  streets  for 
which  adjoining  land  owners  are  entitled  to  compensation;  Eiehels  v.  Evansville 
Street  R.  Co.  78  Ind.  261,  41  A.  R.  561;  Chicago  ft  C.  Terminal  R.  Co.  v.  Whiting, 
H.  k  E.  C.  Street  R.  Co.  130  Ind.  207,  47  A.  S.  R.  264,  26  L.R.A.  337,  38  N.  E. 
604;  Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634,  48  N.  W.  1007;  Taggart  v.  New. 
port  Street  R.  Co.  16  R.  I.  668,  7  L.R.A.  205,  10  Atl.  326;  Chicago,  B.  ft  Q.  R. 
Co.  V.  Chicago  Street  R.  Co.  156  111.  255,  20  L.R.A.  485,  40  N.  E.  1008,— 
holding  use  of  street  for  street  railway  is  not  additional  burden;  Texas  ft  P.  R. 
Co.  V.  Roeedale  Street  P.  R.  Co.  64  Tex.  80,  53  A.  R.  730;  Citizens  Coach  Co.  v. 
Camden  Horse  R.  Co.  33  N.  J.  Eq.  267,  36  A.  R.  542, — ^holding  same  as  to  horse 
railroad;  Pierce  v.  Drew,  136  Mass.  75,  40  A.  R.  7,  holding  same  as  to  wires  for 
transmission  of  intelligence  by  electricity;  Kirby  v.  Citizens'  Teleph.  Co.  17 
S.  D.  362,  07  N.  W.  3,  2  A.  ft  E.  Ann.  Cas.  152,  holding  same  as  to  telephone 
systems;  Sears  v.  Crocker,  184  Mass.  586,  100  A.  S.  R.  577,  60  N.  E.  327,  hold- 
ing same  as  to  use  of  street  for  subway;  Hardman  v.  Cabot,  60  W.  Va.  664,  7 
L.R.A.(N.S.)  506,  55  S.  E.  756,  0  A.  ft  E.  Ann.  Cas.  1030,  holding  same  as  to  use 
of  road  for  gas  pipe  line;  Snyder  v.  Ft.  Madison  Street  R.  Co.  105  Iowa,  284, 
41  L.R.A.  345,  75  N.  W.  170,  holding  street  railway  is  not  additional  burden 
and  that  kind  of  power  used  is  immaterial;  Howe  v.  West  End  Street  R.  Co. 
167  Mass.  46,  44  N.  E.  386,  holding  question  whether  land  under  street  is  subject- 
ed to  new  use  by  operation  of  new  forms  of  transportation  does  not  depend  so 
much  upon  kind  of  power  used  as  upon  structures  required  and  change  in  oc- 
cupation and  use  of  street;  Bishop  v.  North  Adams  Fire  Dist.  167  Mass.  364, 
45  N.  E.  025,  holding  water  mains  in  highway  not  basis  for  action  for  damages 
by  fee  owner;  New  England  Teleph.  ft  Teleg.  Co.  v.  Boston  Terminal  Co.  182 
Mass.  307,  65  N.  E.  835,  holding  public  easement  in  street  includes  use  of  all 
kinds  of  vehicles  which  can  be  introduced  with  reasonable  regard  for  safety  and 
convenience  of  public,  and  every  reasonable  means  of  transportation,  transmis- 
sion and  movement  upon,  beneath,  or  above  surface  of  ground;  Eustis  v.  Milton 
Street  R.  Co.  183  Mass.  586,  67  N.  E.  663,  holding  reservation  of  space  for  elec- 
tric railways  near  side  of  way  does  not  impose  additional  servitude  on  land  in 
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street;  Hyde  v.  Boston  &  W.  Street  R.  Co.  194  Mass.  80,  80  N.  E.  617,  holding 
•o  long  as  purpose  is  public  travel  by  reasonable  devices,  land  owner  has  al- 
ready received  his  just  and  reasonable  compensation  for  land  appropriated  for 
public  way;  Heilman  v.  Lebanon  &  A.  Street  R.  Co.  145  Pa.  231,  23  Atl.  389, 
10  Pa.  Co.  Ct.  241;  dissenting  opinions  in  Western  U.  Teleg.  Co.  v.  Williams, 
86  Va.  696,  19  A.  S.  R.  908,  8  L.R.A.  429,  11  S.  E.  106;  Atty.  Gen.  ex  reL 
Brotherton  v.  Detroit,  148  Mich.  71,  111  N.  W.  860,— on  use  of  street  for  street 
railway;  Winchester  v.  Capron,  63  N.  H.  605,  56  A.  R.  554,  4  Atl.  801,  on  user 
of  highway  permissible  because  among  those  for  which  land  was  originally  taken ; 
Peck  T.  Schenectady  R.  Co.  170  N.  Y.  298,  63  N.  E.  357  (dissenting  opinion), 
as  to  whether  building  and  operation  of  street  surface  railroad  imposes  added 
servitude  on  lands  abutting  street. 

Cited  in  reference  notes  in  1  A.  8.  R.  319,  on  laying  horse  railroad  track  in 
street  as  new  servitude;  14  A.  S.  R.  569,  on  right  to  operate  horse  railway  in 
street  without  compensating  abutting  owners. 

Cited  in  notes  in  17  A.  S.  R.  628;  9  A.  S.  R.  646;  43  A.  8.  R.  658;  106  A.  8.  R. 
243,  244;  17  L.R.A.  477,— on  street  railways  as  additional  servitudes;  25  A.  S.  R. 
478,  on  right  to  construct  railroad  in  street  without  compensation  to  abutting 
landowners;  106  A.  S.  R.  233,  on  what  are  additional  servitudes  in  streets  and 
highways;  4  L.R.A.  624,  on  use  of  public  streets  for  horse  railways. 

Distinguished  in  Onset  Street  R.  Co.  v.  Plymouth  County,  154  Mass.  395,  23 
N.  E.  286,  holding  building  and  use  of  steam  railroad  in  street  of  village  de- 
signed and  used,  as  seaside  summer  resort  is  injury  to  owners  of  abutting  lots; 
Jaynes  v.  Omaha  Street  R.  Co.  63  Neb.  631,  39  L.R^.  751,  74  N.  W.  67,  holding 
poles  and  wires  of  electric  railway  constitute  additional  burden  upon  streets  for 
which  abutting  lot  OMrners  are  entitled  to  damages. 

Right  off  abutting  owner  (o  compensation   ffor  use  off  street  by   rail- 
way. 

Cited  in  notes  in  4  A.  8.  R.  402,  on  damages  for  establishing  railroad  on  high- 
way where  fee  of  highway  is  in  the  public;  4  A.  S.  R.  403,  on  damages  for  es- 
tablishing railroad  on  highway  where  fee  of  street  is  in  abutting  landowner; 
31  A.  R.  310;  36  A.  R.  371;  37  A.  R.  224;  3  L.R.A.  175,— on  abutter's  right  to 
compensation  for  use  of  street  for  railway. 
Rights  off  street  *^r  company  In  street. 

Cited  in  Springfield  v.  Springfield  Street  R.  Co.  182  Mass.  41,  64  N.  E.  577, 
on  nature  of  rights  given  street  railway  companies  by  locations  in  public  streets; 
Lorain  Steel  Co  v.  Norfolk  &  B.  Street  R.  Co.  187  Mass.  500,  73  N.  E.  646,  hold- 
ing street  railway  gains  no  easement  or  freehold,  interest  in  soil  of  street  in 
location  granted  to  lay  tracks  and  operate  road;  Bremer  v.  St.  Paul  C.  R.  Co. 
107  Minn.  326,  21  L.R.A.(N.S.)  887,  120  N.  W.  382,  holding  that  street  car 
company  does  not  acquire  by  its  franchise  right  to  priority  of  way  upon  high- 
way; Cincinnati  Street  R.  Co.  v.  Snell,  64  Ohio  St.  197,  32  L.R.A.  276,  43  N.  E. 
207,  holding  use  of  streets  for  railways  is  allowed  only  because  it  is  considered 
not  to  be  substantial  interference  with  their  free  and  unobstructed  use  as  high- 
ways for  passage;  Front  Street  Cable  R.  Co.  v.  Johnson,  2  Wash.  112,  11  L.RJL 
693,  25  Pac.  1084,  holding  license  of  street  railway  company  is  not  distinct  ease- 
ment; Amesbury  v.  Citizens*  Electric  Street  R.  Co.  199  Mass.  394,  19  L.R.A. 
(N.S.)  865,  85  N.  E.  419,  to  point  that  privilege  given  to  street  railway  is  only 
right,  as  long  as  permitted  by  municipality,  to  lay  tracks  in  streets  already  ap- 
propriated to  public  travel. 
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Necessity  of  farther  condemnation  on  imposing  new  serrltvde  on  land 
taken   for  public  use. 

Cited  in  note  in  3  L.R.A.  832,  on  rule  that  no  new  servitude  may  be  imposed 
on  land  taken  for  public  use,  without  further  condemnation. 
Proceedings  in  equity  by  state  to  enforce  public  rights. 

Cited  in  Detroit  t.  Detroit  City  R.  Co.  56  Fed.  867  (dissenting  opinion),  on 
interposition  of  court  of  equity  against  unauthorized  acts  at  instance  of  state; 
Atty.  Gen.  v.  Consumers'  Gas  Co.  142  Mass.  417,  8  N.  E.  138,  holding  court  will 
not  interfere  to  restrain  gas  company  from  digging  up  streets  to  lay  pipes  where 
no  application  had  been  made  to  mayor  and  alderman  for  relief  and  teal  and 
substantial  injury  does  not  appear;  Needham  v.  New  York  A  N.  E.  R.  152  Mass. 
61,  25  N.  E.  20,  holding  if  nuisance  described  as  damage  to  town  is  one  which 
requires  interposition  of  court  of  equity,  proceedings  must  be  taken  by  attor- 
ney general  or  some  officer  representing  commonwealth;  Atty.  Gen.  v.  Williams, 
174  Mass.  476,  47  L.R.A.  314,  55  N.  E.  77,  on  right  of  attorney  general  to  main- 
tain information  in  equity  to  protect  public  rights  in  land;  People  t.  Equity 
Gaslight  Co.  141  N.  Y.  232,  36  N.  E.  194,  holding  people  can  maintain  suit  in 
equity  to  abate  nuisance  in  highways,  but  court  will  not  interfere  when  matter 
can  be  effectually  dealt  with  by  local  officials. 
Injunctive  relief  against  public  nuisances. 

Cited  in  notes   in  42   L.R.A.   819,  on   injunctions  by  municipalities   against 
nuisances  on  highways  and  streets;   19  L.R.A.(N.S.)    1173,  on  state  as  proper 
party  to  maintain  bill  to  abate  or  enjoin  public  nuisance  in  city  street;  19  £.  R. 
C.  305,  on  injunctive  relief  against  public  nuisance. 
State  control  over  property  held  by  municipality  for  public  purpose. 

Cited  in  notes  in  35  A.  S.  R.  536,  on  state  control  over  property  held  by  mu- 
nicipality for  public  purposes;  4  L.R.A.  623,  on  sovereign  authority  of  legisla- 
ture over  city  streets. 
Employment  of  assistane  unoflficial  attorney  by  attorney  general. 

Cited  in  McQuesten  v.  Atty.  Gen.  187  Mass.  185,  72  N.  E.  965,  holding  stat- 
ute does  not  limit  power  of  attorney  general  to  give  court  jurisdiction  and  bind 
himself  as  party  representing  public  through  unofficial  attorney  at  law,  author- 
ized to  represent  him. 

28  AM.  REP.  272,  DAVIS  v.  NEY,  125  MASS.  590. 
Gift  of  personalty  or  creation  of  trust  therein. 

Cited  in  Currier  v.  Studley,  159  Mass.  17,  33  N.  E.  709  (dissenting  opinion), 
on  creation  and  proof,  by  parol,  of  trust  in  personalty;  Gilman  v.  McArdle^ 
99  N.  Y.  451,  52  A.  R.  41,  2  N.  E.  464,  holding  wife  may  create  valid  trust  in 
personalty  for  support  of  herself  and  husband;  Re  Cooper,  1  Power,  563, 
holding  delivery  of  money  to  person  who  consents  to  use  it  for  another  as 
directed  creates  valid  trust;  Sullivan  v.  Sullivan,  39  App.  Div.  99,  56  N.  Y. 
Supp.  693,  holding  where  trust  is  attempted  to  be  created  for  benefit  of 
donee,  transfer  of  title  of  property  affected  or  of  some  interest  therein,  and 
delivery  thereof  to  trustee,  is  essential  to  validity  of  trust;  Re  Cooper,  6 
Misc.  501,  27  N.  Y.  Supp.  425,  holding  that  delivery  to  person  of  money  with 
directions  to  pay  certain  debts  and  to  hold  balance  for  use  of  person  named 
without  direction  as  to  manner  of  use,  creates  valid  trust. 

Cited  in  note  in  11  L.R.A.  457,  on  effect  of  voluntary  executory  trust. 

Distinguished   in  Dickescheid  v.  Exchange  Bank,    28    W.    Va.    340.    holding 
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mere  potseeeion  of  ehattel,  unaccompanied  hj  proof  of  deliyery  bj  donor  to 
donee,  ii  inauiBcient  to  establish  gift  either  inter  Tiros  or  causa  mortis. 
—  Transfer  of  title  to  tmnk  deposit. 

Cited  in  Jacobs  ▼.  Jolley,  20  Ind.  App.  25,  62  N.  E.  1028,  holding  written 
assignment  of  portion  of  savings  bank  deposit  accompanied  by  deliyery  of 
pass  book's  money  to  be  paid  at  death  of  donor,  and  later  surrender  of  en- 
tire control  over  pass  book  and  indication  by  donor  that  gift  was  effectual, 
rendered  gift  valid;  Goelz  v.  People's  Sav.  Bank,  31  Ind.  App.  67,  67  N.  E. 
232,  holding  delivery  and  acceptance  sufficient  to  create  gift  where  mother 
deposited  money  in  savings  bank  to  credit  of  son,  retaining  pass  book,  and 
son  exercised  dominion  over  deposit  by  refusing  to  permit  it  to  be  drawn  by 
another;  8chollmier  v.  8choendelen,  78  Iowa,  426,  16  A.  6.  R.  455,  43  N.  W. 
282,  on  sufficiency  of  written  assignment  of  savings  bank  deposits  of  itself  to 
create  vested  interest  in  assignee;  Norway  Sav.  Bank  v.  Merriam,  88  Me. 
146,  33  Atl.  840,  holding  one  who  has  savings  bank  deposit  entered  by  bank, 
as  in  account  with  himself  and  another  or  their  survivor  in  joint  tenancy, 
retaining  pass  book,  does  not  thereby  create  voluntary  trust  in  favor  of  such 
other:  Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129  Mass.  425,  37  A.  R.  371,  hold- 
ing delivery  of  bank  book  by  person  in  his  last  sickness  to  another,  without 
written  assignment  made  in  contemplation  of  death,  and  with  intent  thereby 
to  transfer  deposit,  constitutes  valid  donation  causa  mortis;  Eastman  v.  Worono- 
eo  Sav.  Bank,  136  Mass.  208,  holding  there  was  evidence  to  authorize  jury  to  find 
oompleted  gift  to  plaintiff  of  money  deposited  in  plaintiff's  name,  notwithstand- 
ing it  was  deposited  subject  to  order  of  donor;  McCarthy  v.  Provident  Inst,  for 
Sav.  150  Mass.  527,  34  N.  E.  1073,  holding  upon  facts  found  that  delivery  of  bank 
book  by  savings  bank  depositor  to  plaintiff  and  assignment  of  deposit  and  book  to 
him  in  trust,  gave  him  in  trust  complete  title  to  book  and  fund  thereby  repre- 
sented; Bartlett  v.  Remington,  59  N.  H.  364,  holding  party  depositing  money  in 
savings  bank  in  her  own  name  in  trust  for  another  was  not  constituted  trustee; 
Marcy  v.  Amazeen,  61  N.  H.  131,  60  A.  R.  320,  holding  where  party  deposited 
money  in  savings  bank  in  another's  name,  and  there  was  written  over  the  account 
in  bank  ledger  an  order  to  pay  to  order  of  depositor,  but  depositor  delivered  baidc 
book  to  person  in  whose  name  deposit  stood,  by  whom  it  was  accepted,  there  was 
gift  inter  vivos;  Smith  v.  Ossipee  Valley  Ten  Cents  Sav.  Bank,  64  N.  H. 
228,  10  A.  S.  R.  400,  9  Atl.  792,  on  passing  title  to  money  through  intervention 
of  savings  bank;  Hill  v.  Escort,  38  Tex.  Civ.  App.  487,  86  S.  W.  367,  holding 
delivery  of  savings  bank  pass  book  with  order  for  payment  of  whole  deposit 
for  purpose  of  transferring  money  to  donee  is  valid  gift,  though  book  and 
order  are  not  presented  to  bank  until  donor's  death;  Crook  v.  First  Nat 
Bank,  88  Wis.  31,  35  A.  S.  R.  17,  52  N.  W.  1131,  holding  delivery  of  bank's 
receipt  for  bonds  and  coupons,  proceeds  of  the  sale  of  bonds  and  collection 
of  coupons  to  be  placed  to  credit  party  delivering  than  to  bank,  with  order 
indorsed  thereon  to  pay  to  another  constituted,  valid  gift  of  money  due 
from  bank;  Tucker  v.  Tucker,  138  Iowa,  344,  116  N.  W.  119,  to  the  point 
that  delivery  of  savings  bank  book  may  create  valid  gift  of  money  deposited. 

Cited  in  notes  in  31  A.  R.  454,  on  validity  of  trust  created  by  deposit  in  a  bank 
<4  depositor's  own  money  in  trust  for  another  who  is  ignorant  thereof  until  de- 
positors death;  48  A.  R.  788,  on  gift  of  savings  bank  deposit;  4  A.  8.  R. 
334;  11  L.R.A.  686, — on  deposit  of  money  as  gift;  10  L.R.A.  706,  on  delivery 
of  bank  bo<^  as  sustaining  gift  of  money  in  bank. 
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Distinguished  in  Robinson  t.  Ring,  72  Me.  140,  39  A.  R.  308,  holding  mere 
deposit  in  savings  bank  in  another's  name  unaccompanied  by  delivery  of  pass 
book  or  declaration  of  trust  insufficient  to  show  intention  of  gift,  or  delivery 
to  person  in  whose  name  deposit  was  made  or  creation  of  trust  in  his 
favor. 

Gifts  causa  mortis. 

Cited  in  reference  notes  in  30  A.  R.  486,  on  gift  causa  mortis  of  savings 
bank  deposit;    10  A.  8.  R.  403,  as  to  what  is  essential  to  make  a  valid  gift 
causa  mortis. 
Sufficiency  of  ffift  inter  tIyos. 

Cited  in  note  in  12  E.  R.  C.  435,  on  sufficiency  of  gift  inter  vivoe. 
Validity  of  gift  testamentary  in  nature. 

Cited  in  note  in  34  A.  S.  R.  224,  on  invalidity  of  gift  testamentary  in  its 
nature. 

Effect  of  reservations  by  dower  npon  gift  or  trust. 

Cited  in  Miles  v.  Miles,  78  Kan.  382,  96  Pac.  481,  holding  that  fact  that 
donor  retains  beneficial  interest  in  property  subject  of  gift  during  life  does 
not  destroy  its  character  as  executed  trust;  Curtis  v.  Portland  Sav.  Bank, 
77  Me.  151,  52  A.  R.  750,  on  effect  of  coupling  g^ft  of  savings  bank  deposit 
with  provision  that  donee  provide  for  funeral  of  donor;  Qerrish  v.  New  Bed- 
ford Inst,  for  Sav.  128  Mass.  159,  35  A.  R.  365,  holding  declarations  of  one 
who  has  deposited  money  in  savings  bank  as  trustee  fairly  implying  intention 
to  give  equitable  title  in  principal  fund  and  reserve  income  for  life,  define 
nature  of  trust  and  negative  intention  of  testamentary  disposition;  Perry  v. 
Cross,  132  Mass.  454,  holding  owner  of  property  may  make  voluntary  con- 
veyance to  trustees  reserving  to  himself  equitable  life  estate  therein,  with 
provisions  for  distribution  of  fund  upon  his  death;  Tyndale  v.  Randall,  154 
Mass.  103,  27  N.  E.  882,  holding  party  to  whom  coupons  were  delivered  as  his 
property  upon  condition  that  if  party  delivering  them  should  be  alive  when 
they  fell  due  recipient  should  remit  him  proceeds  obtained  good  title  to 
coupons  not  due  at  death  of  party  delivering  them;  Bone  v.  Holmes,  195 
Mass.  495,  81  N.  E.  290,  holding  gift  not  conclusively  avoided  by  reservation 
by  donor  of  interest  during  life;  Re  Soulard,  141  Mo.  642,  43  S.  W.  617, 
holding  donor  may  retain  right  to  interest  and  income  from  notes  and  bonds 
during  life  and  reserve  right  to  direct  reinvestment  of  proceeds  of  those  paid 
during  donor's  life;  Harris  Bkg.  Co.  v.  Miller,  190  Mo.  640,  1  L.R.A.(N.S.) 
790,  89  S.  W.  629,  holding  trust  valid  where  donor  took  certificate  of  de- 
posit in  donee's  name  and  endorsed  it  to  donee  and  said  to  donee  money  was 
donee's  but  he  wanted  to  use  it  during  life;  Green  v.  Tulane,  52  N.  J.  Eq. 
169,  28  Atl.  9,  holding  it  is  competent  for  cme  to  make  settlement  on  another 
in  present!  reserving  life  estate  to  himself,  without  making  transaction 
testamentary  disposition  or  gift  causa  mortis;  Rosenburg  v.  Rosenburg,  40 
Hun,  91,  holding  reserving  right  of  resuscitation  does  not  dwtroy  validity 
of  trust  otherwise  valid;  Pope  v.  Burlington  Sav.  Bank,  56  Vt.  284,  48  A.  R. 
781,  on  creation  of  trust  in  personalty  with  right  of  recall  in  donor;  Wade 
V.  Button,  72  Vt.  136,  47  Atl.  406,  holding  by  execution  and  delivery  of  writ- 
ing directing  disposition  of  money  in  case  donor  did  not  use  it  up  during 
his  life  and  holding  of  money  thereunder  valid  voluntary  trust  was  created, 
Am.   Rep.  Vol.  XVI.— 72. 
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for  benefit  of  persons  named  subject  to  be  defeated  by  donor's   oontomption 

of  it 

—  Varttnc  of  interest  of  beneficiary. 

Cited   in  Lewis  v.   Cumutt,   130  Iowa,  423,   106  N.    W.   014,   holding  wbeo 
trust  is  executed  by   delivery  of  simple  conveyance  to  trustee,  that  act  and 
instrument  serve  to  pass  immediate  present  interest  to  cestui  que  trust,  no 
matter  how  long  enjoyment  benefit  is  deferred. 
Traata  in  tmnk  deposits. 

Cited  in  Marquette  v.  Wilkinson,  119  Mich.  413,  43  LJELA.  840,  78  N.  W. 
474,  holding  agreement  by  banker  receiving  city's  moneys  on  deposit,  with 
his  bondsmen,  and  other  banks  whereby  portion  of  city's  money  received  bv 
banker  was  to  be  deposited  in  said  banks,  to  preserve  them  for  city,  aud 
to  secure  bondsmen,  impress  upon  funds  character  of  trust. 
Parol  proof  of  trust. 

Cited   in  Tilden  v.  Greenwood,   149  Mass.   567,  22  N.   E.   45,   holding  agree- 
ment to  reconvey  upon  payment  of  loans  may  be  shown  by  parol. 
Consideration  as  necessary  to  specific  performance  of  contracts. 

Cited  in  note  in  11  L.RA.  118,  on  necessity  for  consideration  to  authorize 
specific  performance  of  contracts. 

S8  AM.  REP.  275,  STATE  EX  REL.  McKINIiAT  T.  CARDOZO,  8  S.  C. 

71. 
State  as  party  to  a  contract. 

Cited  in  Carr  v.  State,  127  Ind.  204,  22  A.  S.  R.  624,  11  L.R.A.  370,  26 
N.  £.  778;  Fristol  v.  Blum,  92  Tex.  76,  45  S.  W.  998,— holding  that  when  a 
state  becomes  party  to  a  contract  with  a  citizen  it  is  governed  by  the  laws 
applicable  to  the  contracts  of  an  individual. 

Cited   in  notes  in   101   A.  S.   R    162,  on   status  of  governmental  bodies  as 
representing    the    sovereignty   within    maxim.    Nullum    tempus    occurrit    regi; 
18  L.R.A.  170,  on  enforcement  of  obligations  incurred  by  state. 
Validity  of  law  Impairing  remedy  for  enforcement  of  contract. 

Cited  in  Edwards  v.  Williamson,  70  Ala.  145,  holding  that  statute  af- 
fecting remedy  for  enforcement  of  contracts  is  unconstitutional  if  it  substan- 
tially impairs  and  lessens  the  value  of  the  contract. 

28  AM.  REP.   284,  GATES  ▼.   WHETSTONE,   8  S.  O.   S44. 
Authority  of  one  of  several  executors  or  adnUnistrators. 

Cited  in  note  in  127  Am.  St.  Rep.  388,  384,  on  authority  of  one  of  several 
executors  or  administrators. 
Liability  of  executor  for  funds  received  by  oo<*xecntor. 

Cited  in  Knight  v.  Haynie,  74  Ala.  542,  holding  executor  not  liable  for  mis- 
appropriation of  funds  received  by  coexecutor  unless  he  contributed  thereto 
or  was  grossly  negligent;  Tompkins  v.  Tompkins,  18  S.  C.  1,  holding  that  an 
executor  is  not  liable  for  funds  which  went  into  hands  of  his  coexecutor 
unless  he  had  done  some  act  to  enable  the  coexecutor  to  obtain  such  fund. 

Cited  in  notes  in  42  A.  D.  291,  on  liability  of  coexecutors ;  11  L.R.A.(N.S.) 
299,  801,  on  liability  of  ooexseutor  for  default  of  one  permitted  to  manage 
estate. 
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Kffect  of  marriage  of  administratrix. 

Cited  in  Hamilton  v.  Carrington,  41  S.  C.  374,  19  S.  £.  616,  holding  that 
marriage  of  administratrix  does  not  abate  the  grant  of  administration,  but 
makes  the  husband  coadministrator  with  his  wife. 

28  AM.  RCP.   288,  PIBRCB  Y.  JONES,  8  S.  C.   273. 
Agreements  for  composition  of  debts. 

Cited  in  Singleton  v.  Thomas,  73  Ala.  205,  holding  that  where  part  of  debt 
is  secured  by  guaranty  of  a  third  party,  and  taken  in  full  satisfaction,  it 
will  extinguish  the  whole  debt  without  a  formal  release;  Arnold  v.  Bailey, 
24  S.  C.  493,  holding  that  acceptance  of  terms  of  assignment  and  receipt  of 
part  of  proceeds  is  sufficient  to  support  agreement  to  accept  such  portion  in 
full,  without  a  formal  sealed  release;  Burgiss  v.  Westmoreland,  38  S.  C.  425, 
17  S.  E.  56,  holding  that  under  assignment  providing  for  preference  for 
creditors  executing  releases,  such  releases  need  not  be  under  seal;  Ex  parte 
Zeigler,  83  S.  C.  78,  21  L.R.A.(N.8.)  1005,  64  S.  E.  513,  to  point  that  pay- 
ment of  sum  less  than  debt  satisfies  debt  if  paid  in  pursuance  of  agreement 
with  other  creditors. 

Cited  in  notes  in  20  L.R.A.  803,  on  accord  and  satisfaction  by  composition 
arrangements;   1  E.  R.  C.  392,  on  validity  of  composition  agreement. 

Distinguished   in   Jaffray  v.   Steedman,   35   8.   C.   33,   14   S.   E.  632,  holding 
that  under  assignment  giving  preference  to  creditors  who  accept  it  and  exe- 
cute releases,  a  written  acceptance,  is  not  sufficient  without  a  formal  release 
under  seal. 
Ck>nclu8ivene88  of  compromise  of  disputed  claim. 

Cited  in  note  in  26  L.  ed.  U.  S.   1187,  on  conclusiveness  of  compromise  of 
disputed  claim. 
What  constitutes  accord  and  satisfaction. 

Cited  in  reference  note  in  51  A.  S.  R.  699,  on  affect  of  acceptance  of  less 
than  sum  due  as  accord  and  satisfaction. 

Cited  in  note  in  11  L.R.A.  712,  on  what  is  an  accord  and  satisfaction. 
Consideration  as  necessary  to  validity  of  agreement. 

Cited  in  note  in  11  L.R.A.  711,  on  necessity  for  consideration  to  validity 
of  agreement. 

28  AM.  REP.  294,  WITTE  v.  WILLIAMS,  8  S.  C.  290. 
Rights  of  purchaser  of  negotiable  paper. 

Cited  in  First  Nat.  Bank  v.  Anderson,  28  S.  C.  143,  5  S.  £.  343,  holding  that 
where  failure  of  consideration  is  set  up  as  defense  to  note  in  hands  of  holder  for 
vahie,  notice  of  such  defense  at  time  of  transfer  to  him  must  be  proven, 
—  When  negotiated  in  fraud  or  by  theft. 

ated  in  Fretwell  v.  Carter,  78  S.  C.  631,  59  S.  E.  639,  holding  endorsers  bound 
where  they  endorsed  note  payable  to  order,  payee  being  blank,  which  were  subse- 
quently given  by  holder  as  collateral  security  for  pre-existing  debt,  to  one 
without  notice;  Ehrlich  v.  Jennings,  78  S.  C.  269,  125  A.  S.  R.  795,  58  S.  E. 
922,  13  A.  &  E.  Ann.  Cas.  166,  holding  that  where  valid  negotiable  instrument  is 
stolen  and  then  transferred  to  innocent  holder  for  value,  he  obtains  good  title 
therela 
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—  Cironmstanoes  of  notice  of  fraud  etc. 

atad  in  Walker  t.  Eee,  14  S.  C.  142,  holding  that  circumstances  whkh 
might  aroiiBe  tospicion  do  not  affect  title  of  purchaser  of  negotiable  paper 
in  absence  of  bad  faith;  Ex  Parte  Cuttings,  17  8.  C.  219,  on  right  of  bona 
fide  purchaser  for  value  before  maturity  to  recover  full  amount  of  negotiable 
instrument  though  bought  for  less  than  face  value. 

Cited  in  notes  in  29  L.R.A.(N.S.)    385,  on  what  circumstances  sufficient  to 
put  purchaser  of  negotiable  paper  on  inquiry;  3  K  R.  C.  678,  as  to  what  will 
import  notice  of  prior  equities  on  transfer  of  negotiable  paper;   4  K   R.   C. 
434,  on  constructive  notice  of  fraud  in  inception  of  negotiable  paper. 
Who  is  bona  fide  porchaser  of  negotiable  Instrument. 

Cited  in  note  in  84  A.  D.  401,  <m  who  is  bona  fide  purchsser  of  negotiable 
instrument  for  value. 
Discharge  of  negotiable  paper  coming  into  hands  of  malcer  or  acceptor. 

Cited  in  note  in  4  E.  R.  C.  522,  on  discharge  of  negotiable  paper  coming 
into  hands  of  maker  or  acceptor. 
Blanks  as  affecting  conunercial  paper. 

Cited  in  notes  in  86  A.  8.  R.  108,  on  implied  authority  in  holder  to  fill 
blanks;  1  LJI.A.  648,  on  commercial  paper  drawn  in  blank;  35  L.RJL  468, 
on  filling  blanks  in  note  as  affecting  bona  fide  holders. 

18  AM.  REP.  SOS,  OLDHAM  t.  KERCHNER,   79  N.  C.   106,  Afihrmed 

on  rehearing  in  81  N.  C.  480. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Indisn  Mountain  Jellico  Coal  Co.  v.  Asheyille  Ice  A  Coal  Co. 
134  N.  C.  574,  47  S.  £.  116,  holding  that  measure  for  breach  of  contract  to 
deliver  goods  is  difference  between  contract  price  and  market  price  at  time 
of  breach  less  amount  vendee  might  have  saved  by  diligence  in  purchasing 
elsewhere;  Hawk  v.  Pine  Lumber  Co.  149  N.  C.  10,  62  S.  E.  752,  holding  that 
messure  of  damages  for  breach  of  contract  to  log  lands  at  certain  price  is 
difference  between  what  it  would  cost  plaintiff  and  contract  price. 

Distinguished  in  Wilkinson  v.  Dunbar,  140  N.  C.  20,  62  S.  E.  748,  holding 
that  where  performance  of  contract  would  extend  over  several  jrears,  damages 
for  breach  thereof  should  be  present  value  thereof. 

—  Liost  profits. 

Cited  in  Winston  Cigarette  Mach.  Co.  v.  Wells  Whitehead  Tobacco  Co. 
141  N.  C.  284,  8  L.R.A.(N.S.)  255,  53  S.  E.  885,  holding  that  profits  can  be 
considered  as  an  element  of  damages  only  when  their  amount  can  be  de- 
termined with  fair  certainty;  Lewis  v.  Rountree,  79  N.  C.  122,  28  A.  R. 
309,  holding  that  where  goods  are  warranted  and  vendor  has  notice  that  they 
are  bought  for  resale,  the  measure  for  breach  of  warranty  include  profits 
which  would  have  been  made  upon  such  resale;  Jones  v.  Call,  96  N.  C.  337, 
60  A.  R.  416,  2  S.  K  647,  on  anticipated  profits  as  damages  for  breach  of 
contract. 

Cited  in  notes  in  52  L.R.A.  35,  on  damages  for  tort  as  affected  by  loss  of 
profits;  53  L.R.A.  58,  (m  loss  of  profits  as  element  of  damages  for  breach  of 
contract  by  employer  or  owner;  58  L.R.A.  74,  on  loss  of  profits  as  element 
of  damages  for  breach  of  contract  for  mechanical  work  by  owner  or  «ii* 
ployer. 
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Vlio  has  burden  of  proof. 

Cited  in  Ryan  v.  Miller,  62  111.  App.  191,  holding  that  burden  of  proving 
matters  alleged  in  mitigation  of  damages  is  upon  the  defendant  and  citing 
also  annotation  on  this  point. 

Cited  in  reference  notes  in  14  A,  S.  R.  66,  on  burden  of  proof;  16  A.  S.  R. 
439,  on  burden  of  proof  upon  party  substantially  asserting  burden  of  issue. 
Duty  to  reduce  damages  from  loss  of  profits  by  breach  of  contract. 

Cited  in  note  in  53  L.R.A.  109,  on  duty  to  prevent  or  reduce  damages 
from  loss  of  profits  by  breach  of  contract. 

28  AM.  KEP.  809,  LEWIS  v.  ROUNTKES,  79  N.  C.  188. 
Measure  of  damages  for  breach  of  contract  for  sale  of  goods. 

Cited  in  Tillinghast  Styles  Co.  v.  Providence  Cotton  Mills,  143  N.  C.  268,  55 
S.  £.  621,  holding  that  measure  is  difference  between  contract  price  and  market 
price  at  time  and  place  of  delivery. 

Cited  in  reference  note  in  42  A.  S.  R.  129,  en  damages  for  breach  of  warranty 
of  quality. 

Cited  in  note  in  52  L.R.A.  237,  238,  on  loss  of  profits  of  purchase  to  resell  as 
damages  on  breach  of  warranty  by  vendor. 
—  Where  resale  at  another  place  Is  contemplated. 

Cited  in  Krasilnikoff  v.  Dundon,  8  Cal.  App.  406,  97  Pac.  172,  holding  that 
where  property  is  sold  on  warranty  to  be  used  at  some  place  other  than  place 
of  delivery  damages  may  be  estimated  with  reference  to  value  at  place  where 
it  is  to  be  used;  Hockersmith  v.  Hanley,  29  Or.  27,  44  Pac  497,  holding 
that  measure,  where  goods  are  purchased  for  resale  at  another  market  is  the 
difference  between  contract  price  plus  cost  of  transportation,  and  market 
price  at  place  of  resale. 
Profits  as  element  of  damages  for  breach  of  contract. 

ated  in  Jones  v.  Call,  96  N.  C.  337,  60  A.  R.  416,  2  S.  E.  647,  holding  that 
measure  of  damages  because  of  being  stopped  from  manufacturing  tobacco 
machines  where  plaintiff  had  existing  contracts  for  product,  was  profit 
on  machines  contracted  for;  Winston  Cigarette  Mach.  Co.  y.  Wells  Whitehead 
Tobacco  Co.  141  N.  C.  284,  8  LJl.A.(N.S.)  265,  53  S.  E.  885,  holding  that 
profits  of  business  depending  upon  contingent  circumstances  cannot  be  eon- 
sidered  as  an  element  of  damages. 

Cited  in  note  in  53  L.R.A.  45,  on  distinction  between  direct  and  collateral 
profits  on  question  of  recoverability  for  breach  of  contract. 

Distinguished   in    Critcher   v.   Porter-McNeal   Co.    135   N.   C.    542,    47    S.    E. 
604,  holding  that  loss  of  profits  from  failure  to  fulfill   contracts  can  not  be 
recovered    upon    breach   of    warranty    as    to   capacity    of   engine    for    sawmill 
where  it  was  not  shown  that  seller  had   knowledge  of   such  contracts. 
Profits  as  element  of  damages  for  tort. 

Cited  in  note  in  52  L.R.A.  35,  on  damages  for  tort  as  affected  by  loss  of 
profits. 
Right  to  interest* 

Cited  in  reference  note  in  53  A.  S.  R.  247,  on  allowance  of  interest  on  un- 
liquidated demand. 

Cited  in  note  in  14  E.  R.  C.  562,  on  right  to  collect  interest. 


Digitized  by 


Google 


28  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1142 

—  On  dmmmffes. 

Cited  in  Patapsoo  Guano  Co.  ▼.  Magee,  86  N.  C.  350,  holding  that  interest 
on  damages  in  action  of  claim  and  delivery  is  not  allowable  as  a  matter  of 
law  though  jury  may  in  its  discretion  allow  interest  as  damages;  Winter  t. 
Gittings,  102  Md.  464,  62  AtL  1033,  holding  that  where  decree  in  equity  di- 
rected husband's  estate  to  pay  a  certain  fixed  sum  as  value  of  property  re- 
ceived by  husband,  interest  thereon  is  allowable  only  from  date  of  decree. 

Cited  in  referaioe  note  in  31  A.  R.  498,  as  to  when  interest  is  allowable  on 
damages  for  breach  of  contract 

28  AM.  REP.  S15,  MORRIS  ▼.  FBARSON,  79  N.  C.  253. 
Conveyances  valid  in  part. 

Cited  in  reference  note  in  4  A.  S.  R.  681,  on  conveyance  valid  in  part. 
«  Trust  deed. 

Cited  in  Kraus  v.  Haas,  6  Tex.  Civ.  App.  665,  25  8.  W.  1025,  holding  trust  deed, 
fraudulent  on  part  of  grantor,  may  be  void  as  to  participating  beneficiaries  and 
valid  to  others  who  acted  in  good  faith. 
Validity    of    deeds    of   assignment    where    void   or    fictitious    debts   are 

Included. 

Cited  in  Blair  v.  Brown,  116  N.  C.  631,  21  S.  E.  434,  holding  that,  though 
deed  of  assignment  is  fraudulent  as  to  one  creditor,  it  may  be  valid  and  effect- 
ive as  to  others;  Jordan  v.  Newsome,  126  N.  C.  653,  36  S.  E.  154;  Sutton  v. 
Besscnt,  133  N.  C.  551),  45  S.  E.  844,— holding  that  deed  of  assignment,  which 
is  invalid  as  to  a  void  debt  is  effective  as  to  valid  debts  secured  thereby;  ELraus 
V.  Haas,  6  Tex.  Civ.  App.  665,  25  S.  W.  1025,  holding  that  intention  of  mort- 
gagor to  defraud  other  creditors  will  not  render  invalid  a  mortgage  given  to 
secure  a  creditor  who  is  ignorant  of  the  fraud  intended;  Howell  Bros.  Shoe 
Co.  V.  Mars,  82  Tex.  403,  17  S.  W.  370,  holding  that  mortgage  to  secure  debts 
will  not  be  set  aside  as  to  valid  debts  because  some  debts  secured  are  fictitious, 
in  the  ^bsence  of  knowledge  thereof  by  assignee  or  other  creditors^ 

Distinguished  in  Savage  v.  Knight^  92  N.  C.  403,  53  A.  R.  423,  holding  that 
whre  deed  of  assignment  is  made  with  intent  to  defraud  a  certain  credi- 
tor it  is  void  as  to  all  whether  assignee  or  other  creditors  had  knowledge  of 
such  intent  or  net;  Southern  Commission  Co.  v.  Porter,  122  N.  C.  692,  30  S, 
E.  119,  holding  that  where  void  debts  are  included  in  deed  of  assignment  with 
knowledge  of  assignee,  the  deed  is  void. 

Disapproved  in  Marks  v.  Bradley,  69  Miss.  1,  10  So.  922,  holding  that  where 
debtor  in  voluntary  assignment  gives  preference  to  a  fictitious  debt,  the  deed  of 
assignment  is  void  even  though  debtor  thought  the  debt  valid. 
Effect  off  partial  Invalidity  off  consideration  for  contract. 

Cited  in  Woodruff  v.  Bowles,  104  N.  C.  197,  10  S.  E.  482,  holding  that  the 
whole  consideration  for  a  deed  will  not  fail  because  part  of  it  was  feigned  or 
invalid;  Ballard  v.  Green,  118  N.  C.  390,  24  S.  E.  777,  holding  that  where  part 
of  consideration  of  contract  is  invalid,  it  may  still  be  enforced  at  to  such  part 
as  is  legal  and  valid;  St.  James  v.  Bagley,  138  N.  0.  384,  70  L.R.A.  160.  50 
S.  E.  841,  holding  that  recital  of  motive  for  making  conveyance,  does  not  affect 
the  passing  of  title  under  the  deed. 
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28  AM.  REP.  S22,  COLLINS  T.  FABNYILLB  INS.  A  BKG.  CO.  79  N.  C. 
279. 

Coustruction  of  insurance  contract. 

Cited  in  note  in  14  £.  R.  C.  28,  on  rules  of  construction  of  contracts  of  in- 
surance. 

—  As  to  prohibited  articles. 

Cited  in  Faust  v.  American  F.  Ins.  Co.  91  Wis.  168,  61  A.  S.  R.  876,  30 
L.R.A.  783,  64  N.  W.  883,  holding  that  where  policy  of  insurance  covers  prop- 
erty used  in  a  certain  business,  the  keeping  of  an  article  necessary  to  such 
business  does  not  avoid  the  policy,  though  expressly  prohibited  therein;  Phenix 
Ins.  Co.  V.  Walters,  24  Ind.  App.  87,  79  A.  S.  R.  257,  66  N.  E.  257;  Trader^s 
Ins.  Co.  V.  Dobbins,  114  Tenn.  227,  86  S.  W.  383,— holding  that  keeping  small 
quantity  of  dynamite  in  hardware  store  does  not  avoid  policy  which  insures 
''merchandise  usually  kept  in  hardware  store"  though  it  contain  clause  mak- 
ing it  void  if  dynamite  is  kept;  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  116, 
.37  All.  255,  holding  that  where  policy  Insured  building  to  be  used  as  paint 
shop,  the  use  of  benzine  therein  will  not  avoid  the  policy  though  it  con- 
tained a  clause  avoiding  it  if  benzine  were  used;  Ward  v.  Preferred  Acci.  Ins. 
Co.  SO  Vt.  321,  67  Atl.  821,  holding  that  where  railroad  "contractor  office  and 
travelling"  is  insured,  the  policy  is  valid  for  travelling  incident  thereto  though 
it  expressly  states  that  it  does  not  cover  death  in  consequence  of  riding  in 
or  on  a  locomotive. 

Cited   in  note  in  33  A.  R.  784,  on   effect  of  printed  condition   in  insurance 
policy  on  stock  of  goods  against  keeping  certain  explosives,  though  they  were 
usually  kept  by  such  stores. 
Power  of  agent  to  waive  conditions  in  insurance  policy. 

Cited  in  Hornthal  v.  Western  Ins.  Co.  88  N.  C.  71;  American  Cent.  Ins. 
<^o,  V.  McCrea,  8  Lea,  613,  41  A.  R.  647, — ^holding  that  general  agent  of  in- 
.surance  company  has  power  to  waive  condition  against  subsequent  insurance; 
Horton  v.  Home  Ins.  Co.  122  N.  C.  498,  65  A.  S.  R.  717,  29  S.  E.  944,  holding 
the  same  and  that  such  waiver  may  be  presumed  from  his  acts;  Dwelling 
House  Ins.  Co.  v.  Brodie,  52  Ark.  11,  4  L.R.A.  458,  11  S.  W.  1016,  holding  re- 
quirement in  policy  that  suit  thereon  must  be  brought  within  specified 
time  waived  by  acts  of  agent;  Argall  v.  Old  North  State  Ins.  Co.  84  N.  C. 
355,  holding  that  agent  of  insurer  has  power  to  waive  strict  proof  of  loss; 
Follette  V.  United  States  Mut.  Acci.  Asso.  107  N.  C.  240,  22  A.  S.  R.  878, 
12  L.R.A.  315,  12  S.  E.  370,  holding  that  insurance  company  is  presumed  to 
have  waived  an  objection  to  issuance  of  policy,  where  agent  had  actual  knowl- 
edge thereof  before  policy  was  issued;  Grubbs  v.  North  Carolina  Home  Ins. 
'Co.  108  N.  C.  472,  23  A.  S.  R.  62,  13  S.  E.  236  (dissenting  opinion),  on  waiver 
by  agent  and  evidence  thereof. 
Wlien  forfeiture  of  policy  waived. 

Cited  in  Modlin  v.  Atlantic  F.  Ins.  Co.  151  N.  C.  36,  66  8.  B.  606,  holding 
that  forfeiture  of  policy  by  giving  mortgage  is  waived  if  company  thereafter 
with  notice  of  its  acts,  conduct  and  statements  treats  it  as  valid. 

iB8  AM.  REP.  824,  MANNING  v.  MANNING,  79  N.  O.  29S,  Related  case 

ill  79  N.  C.  300. 
RIglit  of  married  woman  to  possession  of  her  separate  property. 

Cited  in  Young  v.  Greenlee,  82  N.  C.  346;  Taylor  v.  Apple,  90  N.  C.  343,— 
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holding  thai  wife  may  intervene  and  defend  action  of  ejectment  brought 
against  her  husband  where  she  claims  title  in  herself;  State  v.  Lanier,  89 
N.  C.  517,  holding  that  married  woman  may  contract  in  regard  to  her  separate 
property  and  may  hold  it  and  the  income  therefrom  to  her  own  use;  Perldna 
V.  Brinkley,  133  N.  C.  164,  45  S.  E.  541,  holding  that  where  land  is  c<mveyed 
to  trustee  for  benefit  of  married  woman,  she  may  compel  conveyance  of  legal 
title  to  herself,  and  if  she  fail  to  do  so  the  trustee  is  not  liable  for  rents  paid 
to  her  husband;  Wells  v.  Batts,  112  N.  C.  283,  34  A.  S.  R.  506,  17  S.  E.  417; 
Ball  V.  Paquin,  140  N.  C.  83,  3  L.R.A.(N.S.)  307,  52  S.  E.  1410,— as  iUustrat- 
ing  powers  conferred  by  statute  upon  married  women  as  to  their  control  of 
their  property. 

Cited  in  reference  note  in  95  A.  S.  R.  692,  on  separate  property  of  married 
women  under  married  womens'  acts. 
—  Ejectment  or  suit  against  husband. 

Cited  in  Taylor  v.  Taylor,  112  N.  C.  134,  16  S.  E.  1019,  holding  that  wife 
who  has  obtained  a  divorce  a  mensa  et  thoro  from  her  husband  may  recover 
exclusive  possession  of  her  separate  property  from  him;  Robinson  v.  Robin- 
son, 123  N.  C.  136,  31  S.  E.  371,  holding  wife  entitled  to  injunction  to  prevent 
husband  fnun  interfering  with  her  property  or  collecting  rents  or  profits  there- 
from; Osborne  v.  Wilkes,  108  N.  C.  651,  13  S.  E.  285,  on  right  of  wife  to  recover 
rents  and  profits  from  her  husband  who  has  received  them  as  her  agent. 
Right  off  hnsband  in  wife's  separate  property. 

Cited  in  Cecil  v.  Smith,  81  N.  C.  285;  Thompson  v.  Wiggins,  109  N.  C. 
508,  14  S.  E.  301, — holding  that  husband's  only  right  in  wife's  estate,  by  his 
curtesy  initiate,  is  that  of  joint  occupancy  with  right  of  ingress  and  egress; 
Jones  V.  Coffey,  109  N.  C.  515,  14  S.  E.  84,  holding  that  husband's  right  of 
curtesy  initiate  gives  him  no  estate  in  wife's  property  which  he  can  assert 
against  her;  Walker  v.  Long,  109  N.  C.  510,  14  S.  E.  299,  holding  that  hus- 
band who  is  tenant  by  curtesy  initiate  cannot  maintain  action  in  his  own 
name  for  recovery  of  wife's  lands  but  wife  may  sue  alone  or  join  her  husband; 
Manning  v.  Manning,  79  N.  C.  300,  holding  that  husband  can  not  maintain 
action  against  wife  and  her  agent  to  oompel  an  account  for  rents  received  by 
such  agent  from  wife's  property;  State  v.  Jones,  132  N.  C.  1043,  95  A.  S.  R. 
688,  61  L.RJL  777,  43  S.  E.  939,  holding  that  husband  is  not  liable  for  prose- 
cution for  trespass  upon  lands  belonging  to  his  wife  though  forbidden  by  her; 
Richardson  v.  Richardson,  150  N.  C.  549,  134  A.  S.  R.  948,  64  S.  E.  510,  to 
the  point  that  husband  has  right  of  occupancy  with  wife,  under  tenancy  by 
curtesy  initiate  with  right  of  ingress  and  egress;  Swiger  v.  Swiger,  58  W» 
Va.  119,  52  8.  E.  23,  holding  that  husband  holding  legal  title  in  trust  for  wife 
has  no  power  to  convey  or  encumber  property  so  held;  Jennings  v.  Hinton, 
126  N.  C.  48,  35  S.  £.  187,  on  husband's  power  over  wife's  conveyance  of  her 
property. 
Separate  rights  off  husband  and  wife  toward  each  other. 

Distinguished  in  State  v.  Edens,  95  N.  C.  693,  59  A.  R.  394,  holding  hus- 
band not  indictable  for  slandering  his  wife. 
Statutory  changes  as  to  suits  between  hnsband  and  wife. 

Cited  in  note  in  73  A.  S.  R.  277,  on  statutory  changes  as  to  suits  between 
husband  and  wife. 


Digitized  by 


Google 


1145  NOTES  ON  AMERICAN  REPORTS.  [324-338 

28  AM.  KBP.  880,  WIIililAMS  v.  WIIililAMS,  79  N.  C.  417. 
Powers  and  liabilities  of  administrator  in  foreign  state. 

Cited  in  Shields  v.  Union  Cent.  L.  Ins.  Co.  119  N.  C.  380,  26  S.  E.  961, 
holding  thai  administrator  of  estate  of  nonresident  may  recover  on  policy  ol 
life  insurance  in  his  hands,  though  an  administrator  has  also  been  appointed  in 
state  of  decedent's  domicil;  Grant  v.  Reese,  94  N.  C.  720,  holding  that  where 
administrator  of  estate  is  also  appointed  administrator  in  a  foreign  state  and 
collects  a  debt  there,  the  sureties  on  his  original  administrator's  bond  are  not 
liable  for  the  money  so  collected. 

28  AM.  REP.  888,  PRUDEN  T.  PAXTON,  79  N.  C.  448. 
What  passes  by  will. 

Cited  in  Underbill,  Wills,  p.  400,  on  what  passes  by  general  devise  of  prop- 
erty. 

28  AM.  REP.   888,   PEARSALL  v.  KENAN,   79  N.  O.   472. 
Power  of  legislature  to  repeal  statute  of  limitations. 

Cited  in  Whiflfin  v.  Higginbotham,  80  Neb.  468,  114  N.  W.  699;  Swamp  Land 
Dist.  No.  307  V.  Glide,  112  Cal.  86,  44  Pac  461;  Paragould  v.  Lawson,  88 
Ark.  478,  116  S.  W.  379, — ^holding  that  legislature  may  repeal  statute  of  limi- 
tation or  suspend  its  operation  before  cause  of  action  is  barred;  Whitehurst 
v.  Dey,  90  N.  C.  642,  holding  that  legislature  has  no  power  to  repeal  statute 
of  limitations  so  as  to  revive  right  of  action  already  barred  at  time  of  such 
repeal. 

Constitutionality  of  limitations  statutes. 

Cited  in  notes  in  60  A.  D.  391,  as  to  when  statutes  of  limitations  are  con- 
stitutional; 26  L.  ed.  U.  S.  887,  as  to  when  statute  of  limitations  or  change 
in  existing  statute  impairs  obligation  of  contracts. 
Defense  of  statute  of  limitations  as  vested  right. 

Cited  in  note  in  46  L.R.A.  612,  on  vested  right  in  defense  of  statute  of  limi- 
tatione  in  civil  actions. 
Power  to  enact  retrospective  statutes. 

Cited  in  note  in  111  A.  8.  R.  466,  on  power  to  en^t  statutes  which  wUl 
operate  retrospectively. 

28  AM.  REP.  888,  OOBIiB  T.  COBIiE,  79  N.  C.  589,  liSter  appeal  in  82 

N.  C.  889. 
Misconduct  of  counsel  before  Jury. 

Cited  in  reference  notes  in  48  A.  R.  336,  on  improper  comments  of  counsel 
at  trial;  1  A.  S.  R.  368,  on  right  and  duty  of  court  to  stop  improper  conmients 
of  counseL 
—  As  ground  for  new  trial. 

Cited  in  Newton  v.  State,  21  Fla.  63;  Hayes  v.  Smith,  62  Ohio  St.  161, 
66  N.  E.  879, — ^holding  that  new  trial  will  be  granted  where  counsel  grossly 
abuses  his  privilege  in  addressing  the  jury  to  the  prejudice  of  the  other  party; 
State  V.  Proctor,  86  Iowa,  698,  63  N.  W.  424,  reversing  conviction  for  seduc- 
tion on  account  of  improper  remarks  by  counsel  for  state  designed  to  influence 
minds  of  jurors  against  accused;  State  v.  Wait,  44  Kan.  310,  24  Pac.  364, 
granting  new  trial  where  counsel   read  and  commented  upon  decision  of  the 
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supreme  court  be  evidence  to  rebut  evidcDce  introduced  upon  the  trial;  SUlliard 
V.  Beattie,  50  N.  H.  462,  granting  new  trial  for  misconduct  of  counsel  in  ad- 
dressing jury  by  commenting  upon  change  of  yenue  granted  to  the  other  party 
and  drawing  inferences  therefrom;  Hopkins  v.  Hopkins,  132  N.  C.  25,  43  S. 
£.  506,  granting  new  trial  in  divorce  suit  where  counsel  exhibited  child  to 
jury  and  stated  that  their  granting  the  divorce  would  bastardize  the  child, 
and  also  accused  tome  witnesses  of  haivng  been  bribed;  Magoon  v.  Boston  & 
M.  R.  Co.  67  Vt.  177,  31  Atl.  156,  reversing  judgment  for  remarks  of  counsel  to 
jury,  charging  a  witness  with  being  bribed  such  remarks  not  being  based  on 
the  evidence  in  the  case;  O'Donnell  v.  People,  110  IlL  App.  250,  on  improper 
remarks  by  counsel  in  addressing  jury  in  criminal  prosecution. 

Cited  in  reference  note  in  10  A.  8.  R.  376,  on  statements  of  counsel  in  argu- 
ment, which  amount  in  error. 

Cited  in  notes  in  58  A.  R.  654,  as  to  what  abuse  of  privilege  of  argument  by 
counsel  will  cause  reversal;  0  A.  8.  R.  566,  on  language  by  counsel  calcu- 
lated to  humiliate  and  degrade  defendant  as  ground  of  reversal. 

Distinguished  in  Little  Rock  k  Ft.  8.  R.  Co.  v.  Cavenesse,  48  Ark.  106,  2 
S.  W.  505,  holding  that  new  trial  will  not  be  granted  for  improper  remarks 
to  the  jury  where  the  court  instructs  the  jury  to  disregard  them  and  admon- 
ishes counsel  of  their  impropriety  and  counsel  also  states  that  the  remarks  are 
not  evidence;  Warder,  B.  ft  O.  Oo.  t.  Jacobs,  58  Ohio  8t.  77,  50  N.  K  97,  hold- 
ing that  new  trial  will  not  be  granted  for  misconduct  of  counsel  in  addressing 
the  jury  where  record  does  not  show  what  action  the  oourt  took  thereon,  nor 
any  exception  by  the  other  party. 

28  AM.  RBP.   S40,   STATS  ▼.   PATRICK,    79   N.   O.   655. 
Sufficiency  of  indictment. 

Cited  in  reference  note  in  3  A.  8.  R.  215,  pn  sufficiency  of  indictment  for  lar- 
ceny. 

—  Misnomer  and  variance. 

Cited  in  reference  note  in  8  A.  8.  R.  450,  on  misnomer  and  variance  in 
indictment. 

—  As  to  description  of  property. 

Cited  in  State  v.  Bragg,  86  N.  0.  687,  holding  that  indictment  for  steal- 
ing ''seed  cotton  and  lint  cotton"  will  not  justify  admission  of  evidence  of  the 
taking  cotton  from  the  fields;  State  v.  Crumpler,  88  N.  0.  647,  holding  in- 
dictment for  obstructing  a  "certain  road  and  highway"  without  specifying  its 
location  insufficient;  State  v.  Hill,  79  N.  C.  656,  on  sufficiency  of  the  word 
"live-stock"  as  description  of  animals  in  indictment. 

Distinguished  in  State  v.  CoUett,  9  Idaho,  608,  75  Pac.  271,  holding  indict- 
ment which  charges  the  stealing  of  "one  horse  the  property  of  8.  H.  Davis" 
sufficiently  definite;  Barnes  v.  State,  40  Neb.  545,  holding  indictment  for 
stealing  "three  hogs  about  eleven  months  old,  weighing  about  175  pounds  each, 
each  of  the  value  of  $12"  sufficiently  definite. 

38  AM.  R£P.  S42,  POLIjOCK  t.  HEXM,  54  MISS.  1. 
Liability  on  letter  of  credit. 

Cited  in  Parlin  v.  Hall,  2  N.  D.  473,  52  N.  W.  405;  Bank  of  Seneca  v.  First 
Nfit.  Bank,  105  Mo.  App.  722,  78  8.  W.  1092, — holding  that  one  seeking  to  re- 
cover upon  a  letter  of  credit  must  show  that  he  had  knowledge  of  the  letter 
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at  the  time,  and  adyanced  the  money  upon  faith  in  such  letter;  Whilden  v. 
Merchants'  k  P.  Nat.  Bank,  64  Ala.  1,  38  A.  R.  1,  on  right  of  action,  of  one 
who  makes  advances  upon  general  letter  of  credit,  against  writer  of  the  letter. 

Cited  in  note  in  4  E.  R.  C.  621,  on  liability  of  bank  for  bill  negotiated  on 
faith  of  its  letter  of  credit. 
Effect  of  application  of  payments  to  discliarge  guarantor. 

Cited  in  reference  note  in  30  A.  R.  572,  on  effect  of  application  of  payments 
to   discharge  guarantor. 
£yidenoe  as  to  continuing  guaranty. 

Cited  in  reference  note  in  29  A.  R.  157,  on  evidence  tending  to  show  con- 
tinuing guaranty. 

28  AM.  RJBP.  848,  KNOTTS  ▼.  BAIIiBY,  54  MISS.  285. 
liiability  of  real  property  for  pecuniary  legacies. 

Cited  in  Lacey  v.  Collins,  134  Iowa,  683,  112  N.  W.  101;  Heatherington  v. 
Lewenberg,  61  Miss.  372;  Peebles  v.  Acker,  70  Miss.  356,  12  So.  248;  Moore 
V.  Davidson,  22  S.  C.  92;  Hutchinson  v.  Gilbert,  86  Tenn.  464,  7  S.  W.  126; 
Thomas  v.  Rector,  23  W.  Va.  26, — holding  that  where  testator,  after  making 
pecuniary  legacies  blends  the  real  and  personal  property  in  a  residuary  clause 
the  legacies  are  a  charge  upon  the  land;  Cady  v.  Cady,  67  Miss.  425,  7  So. 
216,  holding  that  intention  to  charge  pecuniary  legacies  upon  the  land  will  be 
persumed  from  a  blending  of  real  and  personal  property  by  testator;  Perkins  v. 
First  Nat.  Bank,  81  Miss.  358,  33  So.  18,  holding  that  where  testator  blends 
his  realty  and  personalty,  an  annuity  to  a  legatee  is  a  charge  upon  the  land  in 
hands  of  residuary  legatee;  Gk>rdon  y.  James,  86  Miss.  719,  1  L.R.A.(N.S.)  461, 
39  So.  18,  holding  that  where  specific  legacies  of  personal  property  and  specific 
devises  of  the  realty  are  made,  and  debts  required  abatement  of  part,  the  legacies 
only  are  liable  to  abatement. 

Cited  in  reference  note  in  53  A.  R.  462,  on  legacy  as  charge  upon  land. 
Abatement  of  legacies. 

Cited  in  note  in  8  A.  S.  R.  722,  on  abatement  of  legacies  in  case  of  deficiency 
of  assets. 
Power  of  executor  or  administrator  to  sell  land  for  payment  of  debts. 

Cited  in  reference  note  in  1  A.  S.  R.  172,  on  power  of  executor  or  adminis- 
trator to  sell  land  for   payment  of  debts. 

28  AM.  REP.   852,  BRABHAM  ▼.  HINDS  COUNTY,   54   MISS.   868. 
liiability  of  county,  town,  and  municipality  for  injuries  from  defective 
higliway  or  bridge. 

Cited  in  Bailey  v.  Lawrence  County,  5  S.  D.  393,  49  A.  S.  R.  881,  59  N.  W. 
219;  Jasper  County  v.  Allman,  142  Ind.  573,  39  L.R.A.  58,  42  N.  E.  206;  SUte 
use  of  Moulds  v.  Vaughn,  77  Miss.  681,  27  So.  999;  Heigel  v.  Wichita  County, 
84  Tex.  392,  31  A.  S.  R.  63,  19  S.  W.  562,— holding  county  not  liable  for  in- 
jury caused  by  defect  in  bridge;  Clark  v.  Lincoln  County,  1  Wash.  518, 
20  Pac.  576,  holding  county  not  liable  for  injuries  caused  by  defective  side- 
walk under  its  control;  Rainey  v.  Hinds  County,  79  Miss.  238,  30  So.  636, 
holding  county  not  liable  for  negligence  of  road  overseer  in  constructing  cause- 
way along  public  highway  whereby  land  of  adjacent  owner  is  damaged;  Wat- 
kins  ▼.  County  Ct.  30  W.  Va.  657,  5  S.  K  654,  holding  county  court  not  liable 
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to  one  injured  by  the  falling  of  a  dead  tree  itanding  near  highway,  though 
statute  imposea  liability  for  damage  resulting  from  nonrepair  of  highway; 
Madden  v.  Lancaster  County,  12  C.  C.  A.  666,  27  U.  S.  App.  628,  65  Fed.  188, 
sustaining  validity  of  act  creating  right  of  action  against  county  for  injury 
resulting  from  defective  highway,  provided  such  action  is  brought  within  30 
days  after  the  injury;  Templeton  v.  Linn  County,  22  Or.  313,  15  L.R.A.  730, 
29  Pac.  796;  StiUing  v.  Thorp,  64  WU.  628,  41  A.  R.  60,  11  N.  W.  906,-H)n 
nonliability  of  oounty  at  common  law  for  damages  resulting  from  defect  in 
highway. 

Cited  in  reference  notes  in  31  A.  R.  198;  4  A.  S.  R.  35, — on  right  of  private 
action  against  town  for  injury  sustained  through  defective  highway;  32  A. 
R.  661;  2  A.  S.  R.  691,— on  liability  of  coimty  for  damages  received  on  de- 
fective bridge;  12  A.  S.  R.  116,  on  municipal  duty  as  to  streets. 

Cited  in  notes  in  39  L.RJL  34,  on  implied  liability  of  counties  for  injuries 
to  travelers  and  vehicles  by  bridges  and  approaches  being  out  of  repair;    12 
£.  R.  C.  716,  on  duty  to  repair  streets  and  bridges. 
Liability  of  towns  and  cities  for  negligent  condition  of  public  places. 

Cited  in  Vail  v.  Amenia,  4  N.  D.  239,  59  N.  W.  1092,  holding  town  not  liable 
for  injury  resulting  fr<Hn  defective  bridge  upon  highway;  LeClef  v.  Concor- 
dia, 41  Kan.  323,  13  A.  S.  R.  286,  21  Pac.  272,  holding  city  not  liable  to  one 
confined  in  city  jail,  for  injuries  resiilting  from  defective  condition  of  the 
jail  and  from  the  negligence  of  person  in  charge  thereof. 
Liability  for  Injury  from  construction  of  public  buildings. 

Cited  in  Downing  v.  Mason  County,  87  Ky.  208,  12  A.  S.  R.  473,  8  S.  W. 
264,  holding  oounty  not  liable  for  injury  to  adjacent  property  from  ob- 
struction of  flow  of  water  caused  by  the  building  of  a  county  jail. 

Liability  of  counties  for  torts. 

Cited  in  note  in  68  A.  D.  294,  on  liability  of  counties  for  torts. 
Necessity  of  presenting  claim  against  county  to  county  board. 

Cited  in  note  in  89  L.RJL  79,  on  presentation  of  claims  against  county 
before  county  board  as  condition  precedent  to  suit. 

28  AM.  KBP.  S54,  VIOKSBURG  ▼.  HENNBSSY,  54  MISS.  S91. 
Pleading  absence  of  contributory  negligence. 

Distinguished  in  Hickman  v.  Kansas  City,  M.  ft  B.  R.  Co.  66  Miss.  164,  6 
So.  225,  holding  that  absence  of  contributory  negligence  need  not  be  pleaded 
in  suit  for  damages  for  personal  injury. 

Presumption  of  due  care  as  affected  by  burden  of  proving  contributory 
negligence. 

Cited  in  note  in  116  A.  S.  R.  116,  on  effect  of  rule  as  to  burden  of  proving 
contributory  negligence  upon  the  presumption  of  due  care. 

28  AM.  RBP.  S58,  HARLOW  ▼.  ST.  LOUIS  MUT.  L.  INS.  CO.  54  MISS. 

4S6. 
Right  to  paid-up  Insurance  upon  default  in  payment  of  premiums. 

Cited  in  Lenon  v.  Mutual  L.  Ins.  Co.  80  Ark.  663,  8  L.R.A.(N.S.)  193,  98 
S.  W.  117,  10  A.  &  E.  Ann.  Cas.  467,  holding  that  where  insured  is  entitled  to 
paid  up  insurance  under  his  original  policy,  an  action  at  law  may  be  main- 
tained therefor  after  death  of  the  insured. 
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28  AM.  REP.  SeO,  GRE£N  ▼.  IRVING,  54  MISS.  460. 
Assertion  of  paramount  public  title  as  an  eylotlon. 

Cited  in  Brown  v.  Allen,  67  Hun,  219,  10  N.  Y.  Supp.  714,  holding  that  wher* 
state  includes  lands  in  forest  preserve,  and  places  them  in  charge  of  its 
forest  commission  this  constitutes  constructive  eviction  of  a  grantee  of  unoc- 
cupied lands;  Jennings  v.  Kieman,  36  Or.  349,  56  Pac.  443,  holding  that  asser- 
tion of  title  to  lands  by  the  United  States  is  such  eviction  of  a  grantee  as 
will  support  an  action  against  his  grantor;  West  Coast  Mfg.  &  Invest.  Co.  v. 
West  Coast  Improv.  Co.  25  Wash.  627,  62  L.R.A.  763,  66  Pac  97,  holding  that 
where  paramount  title  is  in  the  state  and  grantee  purchases  from  the  state 
in  order  to  protect  his  improvements,  this  constitutes  such  eviction  as  will 
sustain  action  for  breach  of  covenant  of  title;  Dillahunty  v.  Little  Rock  &  Ft 
S.  R.  Co.  59  Ark.  629,  27  S.  W.  1002,  holding  the  same  where  title  was  in,  and 
purchase  made  from,  the  United  States. 

Cited  in  note  in  120  A.  S.  R.  857,  on  existence  of  outstanding  title  in  govern- 
ment as  eviction. 

Distinguished  in  Pevey  v.  Jones,  71  Miss.  47,  42  A.  S.  R.  486,  16  So.  252, 
holding  that  where  one  sells  land  belonging  to  the  United  States,  a  covenant 
of  warranty  is  broken  when  made  and  right  of  action  accrues  at  once. 
What  constitutes  breach  of  warranty. 

Cited  in  reference  notes  in  30  A.  R.  562,  on  what  constitutes  breach  of  cove- 
nant of  warranty;  2  A.  S.  R.  334,  on  breach  of  covenant  of  wsxranty  without 
actual  eviction  by  legal  process. 

Cited  in  note  in  17  L.R.A.(N.S.)   1181,  on  necessity  of  eviction  to  mainten- 
ance of  action  for  breach  of  covenant  of  warranty  of  title. 
Remedy  of  grantee  on  breach  of  warranty. 

Cited  in  Madden  v.  Caldwell  Land  Co.  16  Idaho,  59,  21  L.R.A.(N.S.)    332, 
100  Pac.  358,  holding  that  upon  grant  of  land  by  person  holding  paramount 
title,  former  grantee  may  retire  and  sue  his  grantor  for  breach  of  deed. 
Defenses  to  action  on  covenants  for  title. 

Cited  in  Claflin  v.  Case,  53  Kan.  560,  36  Pac.  1062,  holding  that  action  for 
breach  of  warranty  cannot  be  maintained  where  grantee  fails  to  take  pos- 
session of  vacant  land  for  21  years,  though  possession  is  then  defeated  by  one 
having  prior  title;  McLennan  v.  Prentice,  85  Wis.  427,  55  N.  W.  764,  holding 
that  where  grantee  has  not  been  evicted  by  holder  of  paramount  title,  the 
grantor  may  obtain  outstanding  title,  as  far  as  he  can,  as  defense  pro  tanto  to 
action  for  breach  of  covenant  of  seisin. 
Adverse  possession  against  the  state. 

Cited  in  Schneider  v.  Hutchinson,  35  Or.  253,  76  A.  S.  R.  474,  57  Pac.  324, 
holding  that  adverse  holding  against  the  state  for  statutory  period  will  ripen 
into  title;  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  435,  7  N.  E.  379,  holding 
that  sale  of  lands  bordering  on  lake  does  not  carry  with  it  title  to  lands  con 
stituting  the  bed  of  the  lake  which  the  state  had  no  power  to  sell,  especially 
when  proceeds  of  sale  were  to  be  part  of  school  fund. 
Bill  of  exceptions  as  evidence. 

Cited  in  May  v.  International  Loan  k  T.  Co.  34  C.  C.  A.  448,  68  U.  S.  App. 
773,  92  Fed.  445;  Montgomery  v.  Handy,  63  Miss.  43, — ^holding  that  a  bill  of 
exceptions  is  not  admissible  as  evidence  of  what  was  testified  in  a  former  ac- 
tion. 
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S8  AM.  REP.  S72»  SHIVERS  v.  SIBfMONS,  54  MISS.  5S0. 
Estoppel  to  deny  validity  of  deed. 

Cited  in  Connor  v.  Tippett,  57  Miss.  504,  on  estoppel  to  assert  title  to  lands 
after  a  void  exchange  where  the  party  has  disposed  of  the  land  reeeived  \7 
the  exchange;  Keel  y.  Jones,  93  Miss.  244,  47  So.  385,  holding  that  acceptance 
of  distributive  share  of  purchase  money  realized  on  sale  for  partition  under 
void  decree  estops. 
Estoppel  of  married  wonuui. 

Cited  in  Wilder  v.  Wilder,  89  Ala.  414,  18  A.  S.  R.  130,  9  L.RA.  97,  7  Sa 
767,  holding  married  woman  estopped  to  assert  her  vendor's  lien  upon  property 
sold  as  against  mortgagee  who  with  her  knowledge  and  acquiescence  furnished 
the  money  to  make  the  first  payment  and  took  mortgage  therefor. 

Cited  in  reference  notes  in  32  A.  R.  22,  on  estoppel  of  married  woman  to 
avoid  her  mortgage;  18  A.  S.  R.  21,  on  application  of  estoppel  to  acts  and  deeds 
of  married  women;  21  A.  S.  R.  934,  on  widow's  election  to  take  under  pro- 
visi(Mis  of  husband's  will  as  estoppel;  42  A.  S.  R.  345,  on  estoppel  of  married 
woman  to  set  up  disability  to  contract;  44  A.  S.  R.  641,  on  estoppel  of  married 
women. 

Distinguished  in  Central  Land  Co.  v.  Laidley,  32  W.  Va.  134,  25  A.  S.  R. 
797,  3  L.R.A.  826,  9  S.  E.  61,  holding  that  where  husband  and  wife  join  in 
deed  which  is  void  as  to  wife  for  want  of  proper  acknowledgment,  and  wife 
after  death  of  husband  conveys  by  valid  deed  to  one  who  has  notice  of  the 
prior  deed,  he  nevertheless  obtains  valid  title. 
Effect  of  improperly  executed  deed  of  married  woman. 

C^ted  in  reference  note  in  39  A.  R  694,  on  effect  of  deed  by  married  woman 
not  executed  according  to  statute. 
Elfect  of  bona  fide  purchase  from  lunatic. 

Cited  in  reference  note  in  29  A.  R  413,  on  effect  of  purchase  in  good  faith 
from  lunatic 
Husband  as  wife*8  agent. 

Cited  in  reference  note  in  35  A.  S.  R.  105,  on  husband  as  wife's  agents 

S8  AM.  REP.  S78,  GREEN  ▼.  LAKE,  54  MISS.  540. 
What  acts  constitute  nuisance. 

Cited  in  notes  in  42  A.  R.  542,  on  acts  constituting  nuisance;   107  A.  S.  R- 
231,  on  ringing  of  bells,  maintenance  of  roller-skating  rinks,  merry-go*rounda> 
blacksmith  shops,  and  the  like  as  public  nuisance. 
—  liawful  business  as  nuisance. 

Cited  in  notes  in  32  A.  R.  141,  on  livery  stable  as  nuisance;   51  A.  R.  474, 
on  factories  or  shops  as  nuisances;  13  L.R.A.  321,  on  slaughter  house  as  nuis- 
ance. 
Right  of  equity  to  enjoin  nuisance. 

Cited  in  reference  note  in  31  A.  R.  535,  on  the  right  of  equity  to  oijoin  a 
nuisance. 
Injunction  to  abate  nuisance. 

Cited  in  Thomas  v.  Calhoun,  58  Miss.  80;  MeCutchen  v.  Blanton,  69  Miss. 
116, — ^holding  that  injunction  against  an  alleged  nuisance  will  not  be  granted 
in  the  absence  of  evidence  clearly  showing  that  injury  would  result  if  not 
enjoined;  SUte  ▼.  Ehrlick,  65  W.  Va.  700,  23  L.RJL(K.S.)   691,  64  S.  £.  935, 
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to  the  point  that  to  obtain  relief  in  equity  for  private  nuisance,  threatened  in- 
jury irreparable,  incapable  of  compensation  in  damages. 

Cited  in  note  in  56  A.  R.  16,  on  right  of  property  owner  to  enjoin  operations 
causing  injury  to  his  property. 

Distinguished  in  Rowzee  v.  Pierce,  76  Miss.  846,  66  A.  S.  R.  626,  40  L.R.A. 
402,  23  So.  307,  as  involving  the  abatement  of  a  nuisance  and  hence  inappli- 
cable to  bill  for  injiuiction  to  restrain  town  from  building  school  house  on 
lands  donated  for  public  park. 

—  Where  lawful  business  is  alleged  nuisance. 

Cited  in  Rouse  v.  Martin,  75  Ala.  510,  61  A.  R.  463;  Owen  v.  Phillips,  73 
Ind.  284, — ^holding  that  a  legitimate  business  will  not  be  enjoined  as  a  nuisance 
unless  it  causes  serious  and  substantial  damages;  Daniels  v.  Keokuk  Water- 
works, 61  Iowa,  549,  16  N.  W.  706,  denying  injunction  to  restrain  waterworks 
from  using  its  smokestack  on  ground  that  the  smoke  is  a  nuisance  where  benefit 
from  water  works  greatly  exceeds  the  inconvenience  from  the  smoke  and  the 
smoke  causes  no  irreparable  injury. 

Cited  in  note  in  41  L.R.A.  328,  on  injunction  by  municipality  against  nui- 
sances affecting  trade  or  business. 

—  Where  annoyance  is  remediable  by  proper  means. 

Cited  in  English  v.  Progress  Electric  Light  &  Motor  Co.  96  Ala.  269,  10  So. 
134,  holding  that  a  lawful  business  will  not  be  perpetually  enjoined  as  a  nui- 
sance if  the  objectionable  features  may  be  remedied  by  the  use  of  appliances, 
but  their  use  may  be  ordered. 
Nuisance  per  se. 

Cited  in  State  ex  rel.  Russell  v.  Beattie,  16  Mo.  App.  131    (dissenting  opin- 
ion), on  power  of  city  council  to  declare  that  a  nuisance  which  is  not  a  nui- 
sance per  se;   Pruner  v.  Pendleton,  76  Va.  516,  40  A.  R.  738,  as  showing  that 
slaughterhouses  were  formerly  considered  as  nuisances  per  se. 
Municipal  power  over  nuisances  relating  to  llTery  stables. 

Cited  in  note  in  38  L.R.A.  664,  on  municipal  power  over  nuisances  relating 
to  livery  stables. 

28  AM.  R£P.  S82,  RAYMOND  ▼.  STATE,   54  MISS.   5e2. 
Right  to  set-off  against  the  state. 

Cited  in  People  v.  Miles,  66  Cal.  401,  holding  that  state  can  not  be  sued 
indirectly  by  setting  up  a  counter  claim  or  set  off  against  its  demands;  Ken- 
tucky Chair  Co.  v.  Com.  105  Ky.  456,  49  S.  W.  197,  holding  that  a  debtor  to 
the  state  can  not  compel  acceptance  of  state  warrants  as  payment  of  his  debt; 
State  ex  rel.  Young  v.  Holgate,  107  Minn.  71,  119  N.  W.  792,  holding  that 
claims  against  state  arising  out  of  independent  transactions  cannot  be  set-off 
as  counterclaim;  People  v.  Denison,  8  Abb.  N.  C.  128,  69  How.  Pr.  167,  hold- 
ing that  setoff  arising  out  of  another  transaction  is  not  available  against 
a  claim  due  the  state;  Durbridge  v.  State,  117  La,  841,  42  So.  337,  on  privilege 
granted  in  derogation  of  state  sovereignty  being  strictly  limited  to  the  pur 
pose  for  which  granted. 
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28  AM.  RBP.   S85,  SOUTHERN  BSCP.  CO.  ▼.  HUNNICUTT,   54  MISS. 

see. 

Validity  of  sUpnlatioiis  as  to  time  for  presentlue:  claim  for  damages 
against  carriers  or  transmitters. 

Cited  in  Southern  R.  Co.  v.  Adams,  115  Ga.  706,  42  S.  £.  35;  Armstrong  v. 
Chicago  M.  &  St.  P.  R.  Co.  53  Minn.  183,  54  N.  W.  1059;  Amencan  Grocery 
Co.  V.  SUten  Island  Rapid  Transit  R.  Co.  23  Misc.  356,  51  N.  Y.  Supp.  307; 
Hirshberg  v.  Dinsmore,  12  Daly,  429,  67  How.  Pr.  103;  Liquid  Carbonic  Co. 
V.  Norfolk  &  W.  R.  Co.  107  Va.  323,  13  L.R.A.(N.S.)  753,  58  S.  E.  569,— sus- 
taining validity  of  condition  in  bill  of  lading  that  any  claim  for  damages  must 
be  made  within  a  specified  time  where  such  time  is  reasonable;  Jennings  v. 
Grand  Trunk  R.  Co.  127  N.  Y.  438,  28  N.  E.  394,  holding  that  such  condition 
would  be  valid  provided  it  gave  a  reasonable  time,  but  that  thirty-six  hours 
was  not  a  reasonable  time  under  circumstances  of  this  case;  Kirby  v.  Western 
U.  Teleg.  Co.  7  S.  D.  623,  30  L.R.A.  621,  65  N.  W.  37;  Clement  v.  Western  U. 
Teleg.  Co.  77  Miss.  747,  27  So.  603;  Hartsog  v.  Western  U.  Teleg.  Co.  84  Miss. 
448,  106  A.  S.  R.  459,  36  So.  539, — sustaining  similar  condition  in  contract  for 
transmission  of  telegraphic  message;  Owen  v.  Louisville  &  N.  R.  Co.  87  Ky. 
626,  9  S.  W.  698,  holding  condition  requiring  prompt  notice  of  injury  to  live- 
stock, valid,  but  that  it  was  waived  by  the  acts  of  agents  oi  the  carrier. 

Cited  in  notes  in  61  A.  S.  R.  370,  on  limitation  of  liability  of  express  com- 
pany by  condition  as  to  presentation  of  claim;  5  E.  R.  C.  346,  on  right  of  car- 
rier to  limit  time  for  presentation  of  claim  for  damages. 
Validity  of  stipulation  limiting  time  for  bringing  action. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trawick,  68  Tex.  314,  2  A.  S.  3.  494,  4 
S.  W.  567,  sustaining  validity  of  condition  limiting  time  within  which  suit 
may  be  brought  upon  liability  of  carrer;  Ghio  v.  Western  Assur.  Co.  66  Miss. 
532,  5  So.  102,  sustaining  similar  condition  as  to  time  for  bringing  suit  in 
insurance  policy. 
EflTect  of  stipulationa  in  bill  Qf  lading. 

Cited  in  note  in  38  A.  D.  426,  on  effect  of  particular  stipulations  in  bill  of 
lading. 
liimltation  of  liability  of  carrier. 

Cited  in  reference  note  in  13  A.  8.  R.  788,  on  validity  of  contract  with 
shipper  limiting  carrier's  liability. 

Cited  in  notes  in  32  A.  D.  497,  on  power  of  common  carrier  to  limit  his  lia^ 
bility;  32  A.  D.  600,  on  restriction  on  power  of  common  carrier  to  limit  its 
liability;  61  A.  S.  R.  363,  on  limitation  of  liability  of  express  companies. 
—  As  to  reasonableness. 

Cited  in  notes  in  31  A.  R.  609,  as  to  what  contracts  between  carrier  and 
shipper  limiting  former's  liability  are  reasonable;   13  A.  S.  R.  786,  on  neces- 
sity   that    contract   be    reasonable    which    tempts    carrier    from    common-law 
liability. 
Liability  of  express  companies  for  negligence. 

Cited  in  reference  note  in  14  A.  8.  R.  687,  on  liability  of  express  companies 
for  negligence. 

28  AM.  REP.  388,  JOHNSON  ▼.  FLETCHER,  54  MISS.  628. 
Construction  of  laws  as  to  Impairing  the  obligation  of  contracts. 

Cited  in  Rice  v.  Smith,  72  Miss.  42,  16  So.  417,  holding  that  act  proyiding 
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for  distribution  of  proceeds  of  insurance  policies  then  in  hands  of  executors  or 
administrators,  is  invalid  as  impairing  the  obligation  of  contracts;  Holliday  v. 
McMillan,  79  N.  C.  315,  on  law  existing  at  time  of  marriage  as  part  of  mar- 
riage contract  and  effect  thereof  upon  property  rights. 

Cited  in  note  in  1  LJtA.  359,  on  state  insolvency  laws  as  impairing  obliga^ 
tions  of  contracts. 

—  Exemption  laws. 

Cited  in  Sundback  v.  Griffith,  7  S.  D.  109,  63  N.  W.  544,  holding  that  consti- 
tutional provision  as  to  exemptions  does  not  apply  to  debts  created  prior  to  its 
adoption. 

Cited  in  reference  notes  in  29  A.  R.  727,  on  effect  of  statute  increasing  exemp- 
tion, on  debts  previously  contracted;  83  A.  S.  R.  780,  on  legislative  power  to  in- 
•crease  exemption  from  execution  as  to  existing  debts. 

Cited  in  note  in  21  L.  ed.  U.  S.  212,  on  constitutionality  of  laws  changing  ex- 
^cmption  from  execution. 

—  Remedial  laws. 

Cited  in  Bell  v.  Hiner,  16  Ind.  App.  184,  44  N.  E.  576  (dissenting  opinion), 
on  law  withdrawing  a  remedy  for  enforcement  of  a  contract  as  impairing  the  obli- 
gation itself;  Dulin  v.  McCaw,  39  W.  Va.  721,  20  S.  E.  681,  on  what  is  meant 
by  "remedy." 

28  A3f.  R£P.  392,  HAIRSTON  t.  STATE,  54  BHSS.  689. 
Wliat  constitutes  assault  with  Intent  to  commit  murder. 

Cited  in  reference  note  in  31  A.  R.  1,  as  to  what  constitutes  assault  with  intent 
to  commit  murder. 
Inferences  which  may  be  drawn  from  acts  and  threats  with  firearms. 

Distinguished  in  Myers  v.  Clearman,  125  Iowa,  461,  101  N.  W.  193,  holding 
that  where  one  points  pistol  and  threatens  to  shoot  another,  it  justifies  a  finding 
that  the  pistol  was  loaded,  and  burden  of  proving  the  contrary  is  upon  the 
Accused. 
Effect  of  unanticipated  act  of  fellow  conspirator. 

Cited  in  note  in  3  A.  8.  R.  479,  on  effect  of  unanticipated  act  of  a  fellow 
conspirator. 

Acts  imputable  to  another  from  fact  of  his  presence  with  actor. 

Cited  in  State  v.  Quen,  48  Or.  347,  86  Pac.  791,  holding  that  threats  made  by 
one  person  cannot  be  imputed  to  another,  though  made  in  his  presence,  unless 
-concert  of  purpose  between  them  is  shown. 

28  AM.  REP.  89e,  QUITZOW  t.  STATE,   1  TEX.  APP.  47. 

Sinjcle  and  multiple  crimes. 

Cited  in  Rucker  v.  State,  7  Tex.  App.  549,  holding  killing  of  two  persons  in 
4iame  act  might  be  indicted  in  one  count. 

Cited  in  note  in  41  A.  R.  476,  as  to  whether  criminal  acts  of  similar  nature 
•done  simultaneously  or  nearly  so  constitute  independent  crimes. 

—  Single  and  multiple  thefts. 

Cited  in  Wakefield  v.  State,  3  Tex.  App.  40,  upholding  single  indictment  for 

taking  several  animals  of  several  owners  at  one  time;   Ackerman  v.  State,  '^ 

Wyo.  504,  54  Pac.  228,  holding  it  one  offense  where  taken  at  one  time  whether 

•owned  by  one  or  several  persons;  Long  v.  State,  55  Tex.  Crim.  Rep.  55,  114  S.  W. 
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632,  to  point  that  theft  of  several  articles  at  same  time  from  different  parties 
does  not  constitute  several  offenses. 
Former  acquittal  or  oonylctlon. 

Cited  in  Ex  parte  Porter,  16  Tex.  App.  321,  holding  dismissal  before  jeopardy 
no  bar;  Cornelius  v.  State,  54  Tex.  Crim.  Rep.  173,  112  S.  W.  1050  (dissenting 
opinion),  on  doctrine  of  carving  as  applied  to  subject  of  former  jeopardy. 

Cited  in  reference  note  in  14  A.  S.  R.  572,  on  former  acquittal  or  conviction. 

—  Where  complex  or  repeated  acts  constitute  crime. 

Cited  in  Hurst  v.  State,  86  Ala.  604,  11  A.  S.  R.  79,  6  So.  120,  holding  convic- 
tion for  furnishing  implement  for  jail  breach  to  one  prisoner  barred  prosecution 
for  same  with  respect  to  another  prisoner;  Simco  v.  State,  9  Tex.  App.  338,  on 
conviction  ^or  part  of  act  as  bar  to  all  of  it;  Hirshfield  v.  State,  11  Tex.  App. 
207,  holding  conviction  of  forging  and  uttering  barred  prosecution  for  swindling 
by  same  means;  Adams  v.  State,  16  Tex.  App.  162,  holding  illegal  branding  of 
several  animals  one  crime;  Paschal  v.  State,  49  Tex.  Crim.  Rep.  Ill,  90  S.  W. 
878,  holding  several  attacks  were  one  assault;  People  v.  Sullivan,  9  Utah,  195,. 
33  Pac  701  (dissenting  opinion),  on  former  conviction  under  indictment  for 
continuing  acts. 

Cited  in  note  in  92  A.  S.  R.  117,  on  plea  of  former  jeopardy  in  case  of  larceny 
of  several  articles. 

Distinguished  in  Allen  v.  State,  7  Tex.  App.  299,  holding  under  statute  con- 
viction of  simple  assault  before  justice  no  bar  to  felonious  assault  in  same  act. 
Pleading  former  conviction  or  acquittal. 

Cited  in  Ex  parte  Rogers,  10  Tex.  App.  655,  38  A.  R.  654;  Williams  v.  State,. 
13  Tex.  App.  285, — ^holding  pleas  should  set  out  the  former  proceedings  and  alBO 
the  appropriate  facts;  Grisham  v.  State,  19  Tex.  App.  504,  upholding  reception 
of  evidence  under  plea  demurrable  for  not  setting  out  former  information;  Jerue 
V.  SUte,  57  Tex.  Crim.  Rep.  213,  123  S.  W.  414,  holding  that  plea  of  former 
acquittal  must  allege  that  crime  was  one  and  same  transaction  and  offense  for 
which  defendant  had  been  legally  acquitted. 

Cited  in  note  in  58  A.  D.  548,  on  distinction  between  pleas  of  autrepois  acquit 
and  convict. 

Intent  as  element  of  larceny. 

Cited  in  reference  note  in  67  A.  D.  675,  on  necessity  for  felonious  intent  to 
constitute  larceny. 

Cited  in  notes  in  57  A.  D.  274;  88  A.  S.  R.  601, — on  intent  as  element  of  larceny. 
liarceny  by  hirers  or  borrowers  of  chattels. 

Cited  in  note  in  57  A.  D.  281,  on  larceny  by  hirers  or  borrowers  <^  chattels. 

S8  AM.  REP.  899,  WIUilAMS  ▼.  STATG,  1  TEX.  APP.  90. 
Indictment  fpr  rape. 

Cited  in  O'Rourke  v.  State,  8  Tex.  App.  70;  Cornelius  v.  State,  13  Tex.  App. 
349, — holding  indictment  as  set  out  sufficient. 

Cited  in  reference  note  in  40  A.  S.  R.  282,  cm  sufficiency  of  indictment  for 
rape. 

—  Import  of  "ravish." 

Cited  in  Palmer  v.  State,  121  Tenn.  465,  118  S.  W.  1022,  holding  that  word 
"ravish"  in  indictment  for  rape,  implies  nothing  more  than  that  act  was  done 
forcibly  and  against  woman's  will;  Walling  v.  State,  7  Tex.  App.  625,  holding. 
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indictment  good,  the  words  '^violently"  and  "ravish"  being  inclusive  of  statutory 
elements;  Bryant  ▼.  State,  114  Ga.  861,  40  S.  E.  096;  Gibson  v.  State,  17  Tex. 
App.  674,  holding  ravish  imports  carnal  knowledge  and  nonconsent. 

Disapproved  in  Beard  v.  State,  79  Ark.  293,  97  S.  W.  667,  9  A.  &  E.  Ann. 
Cas.  409  (dissenting  opinion),  on  same  point. 
Indictment  for  attempt  to  commit  rape. 

Cited  in  Milton  v.  State,  23  Tex.  App.  204,  4  S.  W.  674,  holding  conviction* 
for   attempt   to  rape  by  fraud   improper   under   indictment   for  use  of  force; 
Melton  V.  State,  24  Tex.  App.  284,  6  S.  W.  39,  holding  attempt  to  rape  is  an 
indictable  crime. 
Certainty  in  Indictments. 

Cited  in  Snow  v.  State,  6  Tex.  App.  284,  holding  use  of  plural  pronoun  instead  of 
singular  when  not  misleading  not  fatal. 

28  AM.  REP.  402,  SHEARMAN  t.  STATE,   1  TEX.  APP.  215. 
Sunday  as  nonjadiclal  day. 

Cited  in  Hanover  F.  Ins.  Co.  v.  Shrader,  89  Tex.  36,  69  A.  S.  R.  25,  30  L.R.A. 
498,  33  S.  W.  112,  holding  application  for  writ  of  error  may  be  filed  on  Sun- 
day; Stinson  v.  State,  6  Tex.  App.  31,  refusing  on  appeal  the  question  whether 
information  made  on  Sunday  was  good. 

—  Reception  and  entry  of  verdict. 

Cited  in  Taylor  v.  Ervin,  119  N.  C.  274,  26  S.  E.  876;  McKinney  v.  State, 
8  Tex.  App.  626;  Walker  v.  State,  13  Tex.  App.  618;  Brown  v.  State,  32  Tex. 
Crim.  App.  119,  22  S.  W.  696;  Powers  v.  State,  23  Tex.  App.  42,  6  S.  W.  163,— 
holding  verdict  may  come  in  and  be  entered  on  Simday. 

—  Rendition  of  Judgment. 

Cited  in  reference  note  in  63  A.  S.  R.  824,  on  validity  of  judgment  rendered  on 
Sunday. 

28  AM.  REP.  405,  VULMAS  ▼•  STATE,  1  TEX.  APP.  220. 
Burglary  by  fellow  lodger  in  lodging  house. 

Cited  in  Holland  v.  State,  46  Tex.  Crim.  Rep.  172,  74  S.  W.  763;  Holland  v. 
State,  47  Tex.  Crim.  Rep.  623,  86  S.  W.  798,— holding  it  burglary  for  inmate  to 
break  and  enter  another  room  in  lodging  house. 
Meaning  of  lodger. 

Cited  in  Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  239,  26  A.  S.  R.  326,  6 
L.R.A.  809,  44  N.  W.  226,  defining  lodger  as  one  who  has  home  at  lodgings. 
What  constitutes  dwelling  house  in  burglary. 

Cited  in  note  in  2  A.  S.  R.  390,  on  what  constitutes  a  dwelling  house  in 
burglary. 

28  AM.  REP.  409,  EARLY  ▼.  STATE,  1  TEX.  APP.  248,  Later  appeal 

in  9  Tex.  App.  476. 
Separation  or  dispersion  of  jury. 

Cited  in  Porter  v.  State,  1  Tex.  App.  394,  holding  dispersion  of  jmry  over  ad- 
journment was  reversible  error;  Davis  v.  State,  3  Tex.  App.  91,  holding  mere 
separation  no  reversible  error;  Grissom  v.  State,  4  Tex.  App.  374,  holding  ac- 
cused need  not  show  harm  from  separation  of  jurors  pending  completion  of  panel; . 
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Webb  v.  State,  5  Tex.  App.  596,  holding  it  reversible  to  permit  jnror  to  make 
bargain  with  outaider  in  presence  of  custodian;  Warren  y.  State,  9  Tex.  App. 
619,  35  A.  R  745,  holding  separation  wherein  officer  was  not  continuously  with 
juror  was  error;  Wright  v.  State,  17  Tex.  App.  152,  holding  separation  and 
mingling  with  outsiders  was  error;  Wilson  v.  State,  18  Tex.  A^.  576,  holding 
separation  of  juror  on  agreement  that  sheriff  accompany  him  which  ¥ras  not  done 
is  fatal ;  Pierson  y.  State,  21  Tex.  App.  14,  17  S.  W.  468,  to  the  point  that  ac- 
cused does  not  waive  error  consisting  of  separation  of  jury  by  not  objecting  to 
proceedings  when  he  refuses  to  waive  rights;  Kelly  v.  State,  28  Tex.  App.  120, 
12  S.  W.  505,  holding  separation  is  "misconduct"  provable  by  juror's  affidavit; 
Robinson  v.  State,  30  Tex.  App.  459,  17  S.  W.  1082,  holding  juror's  affidavit  not 
sufficient  to  show  that  his  separation  was  harmless;  McCampbell  v.  State,  37 
Tex.  Crim.  Rep.  607,  40  S.  W.  496,  holding  separation  unattended  by  officer  erron- 
eous even  when  by  consent;  Gant  v.  State,  55  Tex.  Crim.  Rep.  284,  116  S.  W. 
SOI,  holding  that  separation  of  jury  without  being  in  chaxge  of  officer,  in  murder 
trial  is  ground  for  new  trial. 

Cited  in  reference  note  in  31  A.  R.  530,  on  effect  in  criminal  case  of  involun- 
tary separation  of  jury  owing  to  fire. 

Cited  in  notes  in  43  A.  D.  86,  87,  on  effect  of  separation  of  jury  on  trial  of 
capital  case;   103  A.  S.  R.  171,  on  separation  of  jury  during  trial;   24  LuR.A. 
(N.S.)  781,  784,  on  permitting  separation  of  jury  in  capital  case. 
discharge  of  jury  or  Juror. 

Cited  in  Hill  v.  State,  10  Tex.  App.  618;  Sterling  v.  SUte,  15  Tex.  App.  249,— 
liolding  it  error  to  discharge  a  juror  who  had  been  accepted  and  sworn,  the  de- 
fendant acquiescing. 
Presence  of  outsider  during  deliberation  of  jury. 

Cited  in  Martin  v.  State,  9  Tex.  App.  293,  holding  presence  of  bailiff  during 
deliberation  not  error  if  not  influential  on  jury. 
Arraignment  and  plea. 

Cited  in  Browning  v.  State,  54  Neb.  203,  74  N.  W.  681,  holding  arraignment 
and  plea  without  reswearing  jury  and  trial  anew  is  bad;  Smith  v.  State,  1  Tex. 
App.  408,  holding  arraignment  and  plea  out  of  time  not  reversible  but  bad  practice. 

Distinguished  in  Cole  v.  State,  11  Tex.  App.  67,  holding  arraignment  and 
plea  after  trial  begun  to  supply  an  omission  is  bad. 

Record  of  plea  and  arraignment. 

Cited  in  Holden  v.  State,  1  Tex.  App.  225;  Lister  v.  State,  1  Tex.  App.  739; 
Pringle  v.  State,  2  Tex.  App.  300;  Avara  y.  State,  2  Tex.  App.  419;  Stacey  v. 
•State,  3  Tex.  App.  121;  Parchman  v.  State,  3  Tex.  App.  225,  28  A.  R.  435,— 
holding  record  must  show  plea  made  or  one  entered  on  prisoner's  refusal; 
Plasters  v.  State,  1  Tex.  App.  673,  on  same  point;  Wilson  v.  State,  17  Tex. 
App.  525,  holding  record  of  plea  but  none  of  arraignment  good;  Pate  v.  State, 
21  Tex.  App.  191,  17  S.  W.  461,  holding  plea  must  appear  of  record. 
Failure  to  give  accused  opportunity  to  plead  as  affecting  conviction. 

Cited  in  note  in  13  L.RJ^.(N^.)   812,  on  effect  upon  conviction  of  failure  to 
give  accused  an  opportunity  to  plead. 
Impeachment  of  witness. 

Cited  in  Hardin  v.  SUte,  55  Tex.  Crim.  Rep.  631,  117  S.  W.  974,  on  evidence 
admissible  to  impeach  credibility  of  witness. 
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28  AM.  REP.  414,  LUNSFORD  v.  STATE,   1  TEX.  APP.  448. 
liarceny  of  animals. 

Cited  in  note  in  88  A.  6.  R.  588,  on  larceny  of  animalB. 
Misnomer  and  variance  In  Indictment. 

Cited  in  reference  note  in  8  A.  S.  R.  460,  on  misnomer  and  variance  in  inr 
dictment. 
Variance  In  trial  for  larceny. 

Cited  in  reference  note  in  24  A.  S.  R.  27,  on  variance  in  trial  for  larceny. 

"Horse'*  as  description  of  species  or  sex. 

Cited  in  South  and  North  Ala.  R.  Co.  v.  Besse,  82  Ala.  340,  2  So.  752,  holding 
in  civil  action  horse  includes  mare. 

—  In  Indictment  for  larceny. 

Cited  in  State  v.  Buckles,  26  Kan.  237,  holding  under  similar  statute  "horse** 
did  not  include  gelding;  Brisco  v.  State,  4  Tex.  App.  219,  30  A.  R.  162,  holding 
ridgling  not  properly  described  as  gelding;  Johson  v.  State,  16  Tex.  App.  402, 
holding  under  statute  "horse"  will  not  describe  any  or  all  of  his  species. 

Amendment  of  record  on  appeal. 

Cited  in  Mottley  v.  State,  2  Tex.  App.  191,  holding  lost  charge  must  be  sup- 
plied in  court  below. 

28   AM.  REP.   418,  liOZA  v.  STATE,   1   TEX.  APP.  488. 
Intoxication  as  defense  to  crime. 

Cited  in  reference  notes  in  73  A.  S.  R.  768,  on  voluntary  intoxication  as  defense 
to  crime;  19  A.  S.  R.  837,  on  drunkenness  as  an  excuse  for  crime;  7  A.  S.  R.  21, 
as  to  when  voluntary  intoxication  lessens  accountability  for  crime. 

Cited  in  notes  in  40  A.  R.  660,  on  drunkenness  as  excuse  for  crime;  36  LJLA^ 
469,  as  to  when  intoxication  may  be  shown  in  excuse  of  larceny  or  robbery.  t 

Drankenness  as  rebuttal  of  specific  Intent. 

Cited  in  Wood  v.  State,  34  Ark.  341,  36  A.  R.  13,  holding  it  not  larceny  iff 
drunkenness  prevented  a  specific  intent  to  steal;  Rea£;an  v.  State,  28  Tex.  App.. 
227,  19  A.  S.  R.  833,  12  S.  W.  601,  holding  intoxication  may  be  shown  to  rebuti 
a  specific  intent. 
Temporary  taking  as  larceny. 

Cited  in  Wilson  v.  State,  18  Tex.  App,  270,  51  A.  R.  309,  holding  it  for  jury 
to  say  whether  taking  of  tools  solely  to  effect  a  burglary  was  larcenous;  Dunham 
V.  State,  3  Tex.  App.  466,  holding  same  where  horse  was  taken  and  returned. 
Theft  and  robbery. 

Cited  in  Miller  v.  State,  28  Tex.  App.  445,  holding  charge  of  burglary  to  com- 
mit theft  not  good  on  proof  of  intent  to  rob. 
Necessity  of  gnllty  intent  In  crime. 

Cited  in  reference  note  in  67  A.  D.  676,  on  necessity  for  felonious  intent  to 
constitute  larceny. 

Cited  in  note  in  8  E.  R.  0.  66^  on  necessity  of  guilty  intent  to  make  act  crime. 
Inference  of  evil  Intent  from  doing  of  wrongful  act. 

Cited  in  note  in  11  L.R.A.  813^  on  infereooe  of  evil  intent  from  doing  of  wrong- 
ful act 
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S8  AM.  RBP.  419,  MORALES  ▼.  STATfi,  1  TETS.  APP.  494. 
Arfifiuneiit  of  counsel  In  criminal  cases. 

Cited  in  Cross  v.  State,  11  Tex.  App.  84,  holding  defense  should  anticipate 
such  argument  of  state  in  closing  as  might  be  foreseen  from  nature  of  evidence. 

38  AM.  R£P.  42S,  SHEPPARD  v.  STATE,  1  TEX.  APP.  52S. 
Effect  of  repeal  of  statute. 

Cited  in  note  in  12  A.  D.  480,  on  effect  of  repeal  of  statutes. 
—  On  prosecution. 

Cited  in  Higginbotham  y.  SUte,  19  Fla.  657,  holding  repeal  without  saying 
clause  nullifies  sending  prosecution;  Hubbard  y.  State,  2  Tex.  App.  506;  Mont- 
gomery y.  State,  2  Tex.  App.  618;  Tuton  y.  State,  4  Tex.  App.  472, — holding 
prosecution  for  theft  from  house  nullified  by  repeal;  Chaplin  y.  State,  7  Tex. 
App.  87,  holding  statute  allowing  travellers  to  carry  firearms  does  not  repeal 
previous  conviction  for  so  doing;  Walker  v.  State,  7  Tex.  App.  245,  32  A.  R. 
595,  holding  change  in  punishment  was  not  intended  to  obliterate  existing  oon- 
viction  pending  on  appeal;  Whisenhunt  v.  State,  18  Tex.  App.  491,  holding  revo- 
cation of  local  option  vote  by  later  election  nullified  prosecution  for  illegal  sale; 
Kenyon  v.  State,  31  Tex.  Crim.  Rep.  13,  23  S.  W.  191,  holding  repeal  of  usury 
law  wiped  out  pending  prosecution;  Hall  v.  State,  52  Tex.  Crim.  Rep.  195,  106 
S.  W.  149,  holding  repeal  of  game  law  nullified  pending  prosecution;  £x  parte 
Oaasens,  57  Tex.  Crim.  Rep.  377,  122  S.  W.  888  (dissenting  opinion),  on  effect 
of  repeal  of  law  under  which  offense  is  being  prosecuted,  pending  appeal;  Etter 
V.  Missouri  P.  R.  Co.  2  Tex.  App.  Civ.  Cas.  (Willson)  48;  G.  C.  A  S.  F.  R.  Co. 
V.  Lott,  2  Tex.  App.  Civ.  Cas.  (Willson)  51, — holding  penal  action  governable  by 
istatute  repealed  sending  appeal. 

Cited  in  reference  note  in  63  A.  S.  R.  68,  on  effect  of  repeal  of  statute  on 
pending  prosecution. 

Cited  in  note  in  23  L.R.A.(N.S.)  243,  on  effect  of  repeal  upon  prior  conviction 
under  penal  statute  or  ordinance. 

Rotroadlye  laws. 

Cited  in  Phcmix  Ins.  Co.  y.  Shearman,  17  Tex.  Civ.  App.  456,  43  S.  W.  1063, 
holding  statute  regulating  presiunption  on  appeal  applies  to  case  antedating 
statute. 
Ayerment  and  proof  of  yalne  of  stolen  thing. 

Cited  in  Watts  v.  State,  6  Tex.  App.  263,  holding  value  of  stolen  pistol  must 
be  proved;  Pittman  v.  State,  14  Tex.  App.  576,  holding  indictment  for  hog  theft 
t>ad  because  value  was  not  averred;  Simpson  v.  State,  10  Tex.  App.  681,  holding 
it  error  to  fail  to  prove  value  of  money. 

:28  AM.  REP.  424,  BEAUMONT  y.  STATE,  1  TEX.  APP.  5SS. 
Presence  of  accused  or  counsel  at  reception  of  yerdlct. 

Cited  in  Richardson  v.  State,  7  Tex.  App.  486,  holding  verdict  may  be  received 
•during  absence  of  counsel  for  accused;  Derden  v.  State,  56  Tex.  Crim.  Bep.  396, 
133  A.  S.  R.  986,  120  S.  W.  485,  holding  that  in  felony  case  prisoner  must  be 
present  on  presentation  of  verdict  unless  voluntarily  absent. 

Cited  in  reference  note  in  37  A.  R.  845,  on  receiving  verdict  in  counsel's  ab- 
sence. 

Cited  in  note  in  68  A.  D.  25^,  on  necessity  for  presence  of  accused's  counsel 
At  rendition  of  verdict. 
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Trial  in  absence  of  aecased. 

Cited  in  note  in  28  A.  D.  630,  as  to  when  trial  may  be  had  in  absence  of  ac- 
cused. 

What  constitutes  arson. 

Cited  in  note  in  81  A.  D.  75,  as  to  what  constitutes  arson. 

28  AM.  REP.  425,  GARNET  v.  STATE,  1  TEX.  APP.  e05. 
What  constitutes  assault  vrith  Intent  to  kill. 

Cited  in  reference  notes  in  31  A.  R.  1,  as  to  what  constitutes  assault  with  intent 
to  commit  murder;  98  A.  S.  R.  360,  on  assault  with  intent  to  kilL 
Assault  inyolTed  in  giring  of  poison. 

Cited  in  Miller  v.  State,  37  Tez.  Crim.  Rep.  676,  40  S.  W.  313,  holding  abortion 
by  giving  drugs  embraces  no  technical  assault;  Rice  v.  State,  64  Tex.  Crim.  Rep. 
149, 112  S.  W.  209,  to  point  that  administering  poison  does  not  constitute  assault. 
Instructions  as  to  punishment. 

Cited  in  Gardenhire  v.  State,  18  Tex.  App.  666,  holding  misstatement  of  pun- 
ishment applicable  was  error;  Wilson  t.  State,  14  Tex.  App.  624,  holding  errone- 
ous definition  of  punishment  was  error  though  verdict  fixed  punishment  within 
correct  limit. 

28  AM.  REP.  429,  BEIili  ▼.  STATE,  2  TEX.  APP.  215. 
Right  to  confront  witnesses. 

ated  in  State  v.  Mannion,  19  UUh,  606,  76  A.  8.  R.  763,  46  L.R.A.  638, 
57  Pac.  642,  on  nature  of  right  of  confrontation. 

Cited  in  note  in  129  Am.  St.  Rep.  49,  on  constitutional  right  of  accused  to  be 
confronted  by  witnesses. 

—  Waiver. 

Distinguished  in  Allen  v.  State,  16  Tex.  App.  237,  holding  accused  might 
personally  assent  to  reading  of  affidavit. 

—  Waiver  of  rights  by  counsel. 

Cited  in  McDuff  v.  State,  4  Tex.  App.  68,  holding  counsel  could  not  waive 
service  of  copy  of  indictment. 
Settlement  and  certification  of  bill  of  exceptions. 

Cited  in  Friedrickson  v.  State,  44  Tex.  Crim.  Rep.  288,  70  S.  W.  764,  hold- 
ing it  proper  for  judge  to  certify  with  an  explanation  that  he  had  no  recol- 
lection as  to  the  exceptionable  thing. 

28  AM.  REP.  482,  KIIiliAfAN  v.  STATE,  2  TEX.  APP.  222. 
What  constitutes  disorderly  house. 

Cited  in  reference  note  in  31  A.  R.  138,  as  to  whether  a  canvas  tent  may 
be  a  ^'disorderly  house." 

Cited  in  notes  in  8  A.  S.  R.  471;  82  A.  S.  R.  641;  4  L.R.A.  676,— as  to  what 
is  disorderly  house. 
Indictment  for  keeping  house  of  prostitution. 

Cited  in  Lowe  v.  State,  4  Tex.  App.  34,  holding  indictment  sufficient. 
Duty  to  charge  in  misdemeanor  cases. 

Cited  in  Waechter  v.  State,  34  Tex.  Crim.  Rep.  297,  30  S.  W.  444,  holding 
proper  charge  must  be  requested  in  writing;  Goode  v.  State,  2  Tex.  App.  620, 
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Holding  charge  must  be  requested  and  exception  saved;  Jordan  y.  State,  5  Tex. 
App.  422,  holding  giving  of  verbal  charge  without  consent  was  error;  Carr  v. 
State,  5  Tex.  App.  153,  holding  same  where  written  charge  was  not  signed  or 
certified  and  was  excepted  to;  Hobbs  v.  State,  7  Tex.  App.  117,  holding  charge 
not  necessary  in  misdemeanor  case  unless  properly  requested. 

28  AM.  RBP.  415,  PARCHMAN  ▼.  STATE,  2  TEX.  APP.  2S8. 
Former  Jeoimrdy. 

Cited  in  Dupree  v.  State,  66  Tex.  Crim.  Rep.  662,  133  A.  S.  R.  998,  23  L.RJL 
(N.S.)  696,  120  S.  W.  871;  Jerue  v.  State,  67  Tex.  Crim.  Rep.  213,  123  S.  W. 
414;  Bute  v.  Price,  127  Iowa,  301,  103  N.  W.  195,— to  point  that  test  of  plea 
of  former  jeopardy  is  whether  first  indictment  was  such  that  accused  might 
have  been  convicted  under  it  by  same  facts  as  required  on  pending  indictment: 
Simoo  T.  State,  9  Tex.  App.  338,  holding  conviction  for  embezzlement  reversed 
because  indictment  was  for  larceny  no  bar  to  new  indictment  for  embezzle- 
ment; Vestal  V.  State,  3  Tex.  App.  648;  Powell  v.  State,  17  Tex.  App.  345, 
holding  improper  discharge  of  jury  bar  to  further  trial. 

Cited  in  notes  in  21  A.  D.  607,  on  definition  of  term  "in  jeopardy;"  58  A. 
D.  638;  92  A.  S.  R.  116,— on  prior  acquittal  for  variance  as  former  jeopardy; 
21  L.  ed.  U.  S.  876,  on  what  constitutes  former  jeopardy. 
Idem   spnans. 

Cited  in  Thomas  v.  State,  18  Tex.  App.  213,  on  idem  sonans  as  applied  to 
purport  and  tenor  clauses  setting  out  writing;  Neiderluck  v.  State,  21  Tex. 
App.  320,  17  S.  W.  467,  holding  "Wood"  and  "Woods"  not  same  or  idem  sonans; 
Brown  v.  State,  28  Tex.  App.  65,  11  S.  W.  1022,  holding  same  as  to  ''Wilkin" 
and  "WiUdns;"  Burgamy  v.  SUte,  4  Tex.  672,  holding  same  as  to  "Abie" 
and  "Avie;"  State  v.  Thompson,  10  Mont.  549,  27  Pac.  349,  holding  same  as  to 
"Soderland"  and  "Sonderland;"  State  v.  SuUivan,  9  Mont.  490,  24  Pac  23, 
holding  same  as  to  "Moys"  and  "Maze;"  State  v.  Mohr,  55  Mo.  App.  325,  hold- 
ing  same  as  to  "Mohr"  and  "Moores;"  Taussig  v.  Glenn,  2  C.  C.  A.  314,  4  U.  S. 
App.  524,  51  Fed.  409,  holding  same  as  to  "Taussig"  and  'Taussig;"  and  Rowan  v. 
State,  57  Tex.  Crim.  Rep.  625,  136  A.  S.  R.  1005,  124  S.  W.  668,  holding  that 
names  "Benani  May  Scurlock"  and  "Benoni  May  Scurlock"  were  idem  sonans. 

Cited  in  reference  notes  in  19  A.  S.  R.  866;  27  A.  S.  R.  858, — on  idem  sonans; 
27  A.  S.  R.  785,  on  idem  sonans  in  indictment. 

Cited  in  notes  in  44  A.  R.  716,  on  effect  of  misspelled  verdict;  100  A.  S.  R. 
324,  on  applicability  of  rules  of  prosecution  to  idem  sonans. 
Record  of  reasons  for  nolle  or  dismissal. 

ated  in  Williams  t.  State,  53  Tex.  Crim.  Rep.  396,  110  S.  W.  63,  to  the 
point  that  county  attorney  may  with  consent  of  court  for  cause  enter  dismissal 
of  judgment  of  conviction  in  justice's  court  after  appeal  without  filing  reasons. 

Distinguished  in  Ex  parte  Isbell,  48  Tex.  Crim.  Rep.  252,  87  S.  W.  145,  hold- 
ing second  prosecution  on  the  dismissed  indictment  invalid  though  dismissal 
lacked  record  of  statutory  reasons. 
Offenses  Included  in  theft. 

ated  in  MeCampbell  v.  State,  9  Tex.  App.  124,  35  A.  R.  726;  Martin  v. 
State,  9  Tex.  App.  293;  Vincent  v.  State,  10  Tex.  App.  330, — holding  receiving 
stolen  goods  included. 

Cited  as  overruled  in  Brown  v.  State,  15  Tex.  App.  681,  holding  receiving 
stolen  goods  not  included. 
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Coparties  to  theft. 

Cited  in  Clayton  v.  State,  15  Tex.  App.  848,  holding  participation  in  the 
talcing  necessary. 

Admissions  and  confessions  in  custody. 

Cited  in  O'Connell  v.  State,  10  Tex.  App.  667,  holding  admissions  by  prisoner 
in  custody  not  receivable  beyond  relation  to  facts  disclosed  and  independently 
verified. 

Dlsquallflcation  of  Juror  by  hearing  evidence. 

Cited  in  Wade  v.  State,  12  Tex.  App.  368,  holding  mere  hearing  of  former 
evidence  did  not  disqualify;  Thompson  v.  State,  19  Tex.  App.  693,  hearing  evi-^ 
dence  in  trial  of  co-defendant  not  disqualification. 
Failure  to  give  accused  opportunity  to  plead  as  affecting  conviction. 

Cited  in  note  in  13  L.R.A.(N.S.)  812,  on  effect  upon  conviction  of  failure  to 
give  accused  an  opportunity  to  plead. 

28  AM.  REP.  489,  HOLOMAN  t.  STATB,  2  TEX.  APP.  810. 
Lotteries. 

Cited  in  Horner  v.  United  States,  147  U.  S.  449,  37  L.  ed.  237,  13  Sup.  Ct, 
Rep.  409,  holding  mode  of  redeeming  certain  Austrian  bonds  was  lottery; 
Equitable  Loan  &  Secur.  Co.  v.  Waring,  117  Ga.  699,  97  A.  S.  R.  177,  62  L.R.A, 
93,  44  S.  E.  320,  holding  a  particular  savings  society  with  certificates  redeemable 
by  lot  as  fast  as  money  accumulated  was  not  a  lottery;  State  v.  Boneil,  42 
La.  Ann.  1110,  21  A.  S.  R.  413,  8  So.  298,  10  L.R.A.  60,  holding  sale  of  prize 
packages  of  merchandise  was  lottery;  State  ex  rel.  Kellogg  v.  Kansas  Marcantile 
Asso.  46  Kan.  361,  23  A.  S.  R.  727,  11  L.R.A.  430,  26  Pac.  984,  holding  same 
of  sale  of  trifiing  merchandise  with  right  to  select  numbers  for  drawing  of 
prizes;  State  ex  rel.  Murphy  v.  Overton,  16  Nev.  136,  holding  distribution  by 
chance  among  purchasers  of  tickets  to  entertainment  was  lottery;  Quatsoe  v. 
Eggleston,  42  Or.  316,  71  Pac.  66,  holding  gifts  to  persons  receiving  most  votea 
in  a  contest  not  a  lottery. 

Cited  in  reference  note  in  30  A.  R.  264,  on  lotteries. 

Cited  in  notes  in  32  A.  R.  436,  on  evasion  of  statutes  against  lotteries;  T 
L.R.A.  600,  on  gift  enterprise  as  lottery. 

28  AM.  REP.   442,  PHILADELPHIA,  W.  A  B.  R.  CO.  v.  LARKIN,  4T 

MD.    155. 
Liability  for  punitive  or  exemplary  damages. 

Cited  in  Smith  v.  Philadelphia,  W.  A  B.  R.  Co.  87  Md.  48,  38  Atl.  1072,  hold- 
ing  right  to  recover  dependent  on  proof  of  wantonness  or  a  bad  motive;  Georgia 
R.  Co.  V.  Olds,  77  Ga.  673,  holding  use  of  terms  of  insult  and  villification  gave 
right  to  recover;  Lienkauf  v.  Morris,  66  Ala.  406,  heading  instruction  for  a 
recovery  in  case  of  a  wanton  or  reckless  trespass  was  bad;  Tillman  v.  Neal, 
88  Md.  626,  42  Atl.  242,  holding  a  certain  instruction  was  properly  allowed; 
Philadelphia,  W.  ft  B.  R.  Co.  v.  Hoefiich,  62  Md.  800,  50  A.  R.  223  .(dissenting 
opinion),  on  extent  of  right  to  recover  exemplary  damages, 
proper. 

Cited  in  notes  in  10  A.  8.  R.  622;  1  L.R.A.  682, — on  allowance  of  exemplary 
damages;  101  A.  S.  R.  761,  on  •mployer's  liability  in  exemplary  damages  for- 
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assault  and  battery  by  employee;  13  L.R.A.  600,  on  allowance  of  punitiye  dam- 
ages in  actions  for  personal  injuries. 

Explained  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485,  holding  exanpUry 
damages  cannot  be  awarded  as  a  punishment,  and  are  merely  in  determinate 
in  character. 

—  Where  corporation  Is  defendant. 

Cited  in  Philadelphia  Traction  Co.  v.  Orbann,  119  Pa.  37,  12  AtL  816,  21 
W.  N.  C.  76,  45  Phi  la.  Leg.  Int^  155,  holding  there  may  be  liability  in  cases 
of  wilful  or  outrageous  negligence  regardless  of  authority  or  ratification. 

Cited  in  notes  in  28  A.  S.  R.  877,  on  liability  of  corporation  to  exemplary 
damages;  50  A.  S.  R.  604,  on  liability  of  railroad  companies  for  exemplary 
damages. 

—  In  case  of  a  mlsosed  or  abased  right. 

Cited  in  Boyer  y.  Coxen,  92  Md.  366,  48  AtL  161,  holding  liability  created 
by  performance  of  right  in  a  wanton  and  outrageous  manner. 
Ejection  of  disorderly  passengers  by  force. 

Cited  in  Ickenroth  v.  St  Louis  Transit  Co.  102  Mo.  App.  597,  77  S.  W.  162, 
holding  only  necessary  force  can  be  used. 

Cited  in  reference  notes  in  30  A.  R.  602,  on  carrier's  duty  in  expelling  drunken 
passenger;  25  A.  S.  R.  441,  oo  railroad's  liability  fOT  wantonness  in  expelling 
disorderly  passenger. 
Care  required  In  removing  trespasser  from  car. 

Cited  in  reference  note  in  2  A.  S.  R.  546,  on  care  required  of  railroad  company 
in  removing  trespasser  from  car. 
Master's  liability  for  use  of  excessive  force  by  servant. 

Cited  in  notes  in  40  A.  R.  226,  on  master's  liability  for  servant's  use  of 
excessive  force   in   executing  lawful   order;    4   L.R.A.(N.S.)    505,   on   effect  of 
injured  party  being  aggressor  on  master's  liability  for  malicious  act  of  servant 
towards  person  to  wh<Mn  master  owes  special  duty. 
Contradictory  Instructions. 

Cited  in  Gill  v.  Staylor,  93  Md.  453,  49  Atl.  650,  holding  certain  prayers  were 
qualifying  and  not  contradictory. 

as  AM.  REP.  446,  PUMPHRET  v.  BAI/TIMOIUB,  47  MD.   145. 
When  mandamus  Ilea. 

Cited  in  State  ex  rel.  Dakota  Hall  Asso.  v.  Carey,  2  N.  D.  36,  49  N.  W.  164, 
sustaining  right  of  citizen  of  locality  affected,  to  mandamus,  when  controvert 
does  not  concern  state,  as  such. 

Cited  in  reference  note  in  1  A.  S.  R.  116,  as  to  when  mandamus  lies. 

Cited  in  notes  in  51  A.  R.  801,  on  mandamus  to  compel  transfer  of  corporate 
stock  to  purchaser;  7  E.  R.  C.  462,  463,  on  compelling  corporation  to  perform 
its  obligations  by  mandamus;   16  £.  R.  C.  783,  on  when  mandamus  available 
remedy. 
—  Against  public  officer  or  corporation. 

Cited  in  Sterling  v.  McMaster,  82  Md.  164,  33  Atl.  461,  denying  sheriff  man- 
damus against  treasurer  for  failure  to  deliver  unpaid  tax  bills,  in  absence 
•of  averments  of  lapse  of  statutory  period  after  notice  to  tax-papers;  State  ex  reL 
Winterburg  v.  Demaree,  80  Ind.  519,  holding  that  county  commissioners  may 
be  compelled  by  mandamus  to  repair  public  bridge;  People  ex  rel.  Sherrill  v. 
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Guggenheimer,  28  Misc.  735,  69  N.  Y.  Supp.  913,  holding  that  municipal  coun- 
cil may  be  compelled  by  mandamus  obtained  by  tax-payer  to  issue  bonds  au- 
thorized by  statute;  Boody  v.  Watscm,  64  N.  H.  162,  9  Atl.  794,  as  to  whether 
petition  against  selectmen  for  mandamus  compelling  assessment  of  tax  should 
be  in  name  of  state  or  attorney-general;  State  ex  rel.  Flowers  v.  Board  of  Educa- 
tion, 35  Ohio  St.  368,  sustaining  parent's  right  to  mandamus  to  cmnpel  perform- 
ance of  legal  duty  by  board  of  education;  State  ex  rel.  Winterburg  v.  Demaree, 
80  Ind.  519,  holding  that  repair  of  bridge  by  county  commissioners  may  be 
compelled  by  mandamus,  and  citing  annotation  also  on  this  point. 

Cited  in  reference  note  in  32  A.  R.  219,  on  mandamus  to  permit  inspection  of 
public  records. 

Cited  in  notes  in  89  A.  D.  737,  on  mandamus  to  municipal  corporations;  7 
A.  S.  R.  485;  96  A.  S.  R.  311, — on  mandamus  to  compel  performance  of  public 
Kiuty  by  public  corporation;  1  £.  R.  C.  828,  on  issue  of  mandamus  against  pub- 
lie  officer. 
Right  to  Injunction. 

Cited  in  United  States  ex  rel.  Search  v.  Choctaw,  O.  A  G.  R.  Co.  3  Okla. 
404,  41  Pac.  729,  holding  that  distinct  and  personal  interest  must  appear  to 
exist  in  relator  to  entitle  him  to  injunction. 
Power  of  state  over  public  corporations. 

Cited  in  Ex  parte  Lewis,  45  Tex.  Orim.  Rep.  1,  108  A.  S.  R.  929,  73  S.  W. 
€11  (dissenting  opinion),  on  power  of  government  to  control  funds  and  fran- 
chises of  public  corporations. 

Distinguished  in  Smyrk  v.  Sharp,  82  Md.  97,  33  Atl.  411,  recognizing  right 
of  city  council  to  repeal  unexecuted  ordinances  passed  by  it. 

—  lieglslatlTC  control. 

Cited  in  Ex  parte  Corliss,  16  N.  D.  470,  114  N.  W.  962,  to  point  that  towns 
and  cities  are  entirely  subject  to  legislative  ccmtrol  in  absence  of  constitutional 
provisions. 

Cited  in  notes  in  80  A.  D.  732,  on  legislative  authority  to  impose  liabilities 
on  municipalities;  35  A.  S.  R.  535,  on  legislative  control  over  revenues  of 
municipality;  48  L.R.A.  471,  on  power  of  legislature  to  require  municipalities 
to  pay  for  public  and  quaai-public  improvements. 

—  Nature  of  a  city's  authority  over  Its  streets. 

Cited  in  Potter  v.  Calumet  Electric  Street  R.  Co.  158  Fed.  521,  holding  con- 
trol is  a  governmental  function  and  city  acts  as  a  subordinate  agent  of  state; 
Dulaney  v.  United  R.  &  Electric  Co.  104  Md.  423,  65  Atl.  45,  holding  legislature 
may  grant  franchise  for  use  of  streets  without  provision  for  compensation. 

Validity  of  curative  statute. 

Cited  in  O'Brian  v.  Baltimore  County,  51  Md.  15,  sustaining  curative  legis- 
lation to  remedy  matter  unprovided  for  by  any  existing  general  law. 
Validity  of  special  legislation  affecting  municipalities. 

Cited  in  Revell  v.  Annapolis,  81  Md.  1,  31  Atl.  695,  sustaining  legislative 
power  to  compel  erection  of  school-building  within  municipality  and  issue  of 
legislation  bonds  to  meet  expense  thereof;  Baltimore  v.  Reitz,  50  Md.  574,  sustain- 
ing legislation  directing  city  authorities  to  acquire  land  for  public  square  by  com- 
pletion of  proceedings  therefore  begun ;  Prince  v.  Crocker,  166  Mass.  347,  32  L.R.A. 
610,  44  N.  E.  446,  sustaining  legislation  compelling  construction  of  subway  in  city, 
expense  thereof  to  be  borne  by  the  city;   Simon  v.  Northup,  27   Or.   487,  30 
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L.RJi.  171,  40  Pac.  560,  holding  act  not  invalid  because,  compelling  city  witbout 
its  consent  to  incur  debt  for  acquisition  of  public  bridges  and  ferries;  Worcester 
County  y.  Melvin,  89  Md.  37,  42  Atl.  910,  sustaining  legislati<m  c<»ipellin^ 
commissioners  to  make  levy  against  county,  upon  judge's  certification,  without 
discretion  as  to  amount,  to  pay  for  legal  serrices  rendered  criminals. 

Distinguished  in  Queen  Anne's  County  v.  Talbot  County,  108  Md.  188,  09 
Atl.  801,  holding  that  act  of  legislature  providing  for  payment  of  certain  sunt 
for  purchase  of  bridge  wa»  void. 

28  AM.  REP.  448,  KEYSER  ▼.  RICE,  47  MB.  202. 
Power  of  oourt  to  compel  party  to  ezerdae  <»ntroI  oTer  property  or 
persons  in  another  state. 

Cited  in  note  in  67  A.  D.  96,  on  power  of  court  to  compel  party  to  exercise 
his  control  over  property  or  persons  situated  in  another  state. 
Injunction  against  prosecution  of  suits  in  ottier  states. 

Cited  in  Allen  v.  Buchanan,  97  Ala.  399,  M  A.  S.  R.  187,  11  So.  777,  hold- 
ing one  citizen  may  enjoin  another  from  prosecuting  garnishment  for  fund 
already  declared  exempt;  O'Haire  v.  Bums,  45  Colo.  432,  132  A.  S.  R.  191, 
25  L.R.A.(N.S.)  267,  102  Pac.  75,  holding  that  resident  of  this  state  wiU 
be  enjoined  from  prosecuting  in  another  state  against  another  citizen  of  this 
state  upon  cause  of  action  finally  adjudicated  here;  Re  Williams,  130  Iowa, 
563,  107  N.  W.  608,  holding  a  resident  creditor  of  an  estate  may  be  en- 
joined from  vexatious  interference  with  estate;  Cole  v.  Cunningham,  133  U.  S. 
107,  33  L.  ed«  538, 10  Sup.  Ct.  Rep.  269;  Wierse  v.  Thomas,  145  N.  C.  261,  122  A. 
8.  R.  446n,  15  L.R.A.(N.S.)  1008,  59  8.  E.  58;  Hazen  v.  Lyndonville  Nat.  Bank, 
70  Vt.  543,  67  A.  S.  R.  680,  41  Atl.  1046, — holding  one  citisen  can  be  restrained 
from  prosecuting  attadiment  against  another  with  intent  to  evade  law  of  dom- 
cil;  Kestler  v.  Kern,  2  Ind.  App.  488,  28  N.  £.  726,  on  same  point;  Hoton  v. 
Hull,  77  Tex.  80,  8  L.R.A.  722,  13  8.  W.  849,  holding  same  in  the  case  of  a 
garnishment;  Wabash  W.  R.  Co.  v.  Siefert,  41  Mo.  App.  35,  holding  like  gar> 
nishment  may  be  enjoined  at  suit  of  garnishee;  Wilson  v.  Joseph,  107  Ind. 
490,  8  N.  E.  616,  holding  one  citizen  may  be  restrained  from  prosecuting  at> 
tachment  against  another  in  violation  of  laws  of  domicil;  Sandage  ▼.  Studa- 
baker  Bros.  Mfg.  Co.  142  Ind.  148,  51  A.  8.  R.  165,  34  L.R.A.  363,  41  N.  E. 
380,  holding  one  citizen  may  enjoin  another  from  prosecuting  action  on  con- 
tract with  intent  to  evade  laws  of  domicil;  Miller  v.  Gittings,  85  Md.  601^ 
60  A.  8.  R.  352,  37  L.ILA.  654,  37  AtL  372,  holding  one  citizen  may  enjoin 
another  from  prosecuting  suit  to  evade  effect  of  law  as  to  stock  gambling,, 
though  (me  of  defendants  resided  at  place  of  suit;  Wyeth  Hardware  k  Mfg. 
Co.  V.  H.  F.  Lang  &  Co.  54  Mo.  App.  147,  holding  right  of  one  citizen  to  en- 
join a  garnishment  by  another  dependent  on  proof  of  an  evasive  purpose  or 
effect;  Margarum  v.  Moon,  63  N.  J.  Eq.  586,  53  Atl.  179,  holding  injunction 
proper  to  prevent  suit  in  another  state  in  evasion  of  exemption  laws;  Rader 
V.  8tubblefield,  43  Wash.  334,  86  Pac.  560,  10  A.  &  E.  Ann.  Cas.  20,  holding 
on  settlement  one  citizen  might  be  restrained  frcm?  prosecuting  suit  against 
another. 

Cited  in  notes  in  55  A.  R.  545,  on  jurisdiction  of  equity  to  enjoin  a  suit  in 
another  state;  29  A.  8.  R.  205;  34  A.  8.  R.  91, — on  injunction  against  suit  ii» 
another  state;  56  A.  R.  663,  on  right  of  court  of  one  state  to  enjoin  a  suit  be- 
tween its  citizens  in  courts  of  another  state;  59  A.  8.  R.  883;   122  A.  8.  IC 
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451;  15  L.R.A.(N.S.)  1009,— on  injunction  against  suit  in  another  state  to 
«vade  local  exemption  laws;  19  LJLA.  580,  on  injunction  against  garnishment 
in  another  state;  21  L.R.A.  75,  on  injunction  against  attachment  proceedings 
in  foreign  jurisdiction. 

Distinguished  in  Royal  League  v.  Kavanagh,  233  111.  175,  84  N.  £.  178, 
holding  mere  anticipation  of  difference  of  decision  does  not  permit  one  citizen 
to  enjoin  a  suit  by  another;  Griffith  v.  Langsdale,  53  Ark.  71,  22  A.  S.  R.  182, 
13  S.  W.  733,  denying  right  to  enjoin  attachment  by  a  nonresident  creditor 
temporarily  within   state. 

Criticized  in  Cole  v.  Young,  24  Kan.  435,  holding  mere  difference  in  exemp- 
tion laws  does  not  permit  one  citizen  to  enjoin  an  attachment  by  another. 
effect  of  Injunction  in  suit  to  enjoin  litigation. 

Cited  in  Lightfoot  v.  Murphy,  47  Tex.  Civ.  App.  112,  104  S.  W.  511;  Alder- 
man V.  Tillamook  County,  50  Or.  48,  91  Pac.  298, — ^holding  that  injunction  in 
«uit  to  enjoin  litigation  does  not  interfere  with  jurisdiction  of  court  in  whieh 
such  litigation  is  pending,  but  operates  on  parties. 
Bispositlon  of  property  aocordlnir  to  law  of  domlcll. 

Cited  in  Lowndes  v.  Cooch,  87  Md.  478,  40  L.R.A.  380,  39  Atl.  1045,  holding 
domicil  of  testator  governed  in  case  of  shares  of  stock. 
Presumption  of  intention  of  consequences  of  acts. 

Cited  in  Hazen  v.  Lyndonville  Nat.  Bank,  70  Vt.  543,  67  A.  S.  R.  680,  41 
Atl.    1046,   holding   intelligent   perscm   presumed   to   intend  natural   and   legal 
consequences. 
Exemption  of  officers*  salaries. 

Cited  in  notes  in  96  A.  S.  R.  443,  on  exemption  of  salaries  of  public  officers; 
54  L.R.A.  570,  on  exemption  of  officer's  salary  from  claims  of  creditors  on 
grounds  of  public  policy. 

28  AM.  RJBP.  455,  ORDWAY  v.  CEINTRAIi  NAT.  BANK,  47  MD.  217. 

liater  appeal  in  77  Md.  21,  25  Atl.   915. 
Power  of  state  courts  to  enforce  rights  under  United  States  statutes. 

Cited  in  Schuyler  Nat.  Bank  v.  Bullong,  24  Neb.  825,  40  N.  W.  413;  First 
Nat.  Bank  t.  Overman,  22  Neb.  116,  34  N.  W.  107, — sustaining  power,  unless 
jurisdiction  of  Federal  courts  was  made  exclusive  by  express  words  or  neces- 
sary implication. 

Cited  in  note  in  48  L.R.A.  40,  on  administration  of  Federal  penal  laws  in 
state  courts. 

—  Penalties  in  general  nnder  Federal  laws. 

Cited  in  Huntington  v.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup.  a. 
Bep.  224,  holding  that  only  when  statutes  are  laws  for  each  state  are  they  basis 
for  sustaining  the  power  of  state  courts;  Reeves  v.  Ross,  62  W.  Va.  7,  57  S.  E. 
284,  to  point  that  recovery  of  statutory  penalty  will  be  permitted  only  in  case 
which  falls  both  within  spirit  and  letter  of  act. 

—  Penalties  for  usury  by  national  banks. 

Cited  in  National  Bank  v.  Eyre,  52  Iowa,  114,  2  N.  W.  995,  holding  defense 
of  usury  may  be  allowed  in  action  by  bank;  Henderson  Nat.  Bank  v.  Alves, 
91  Ky.  142,  15  S.  W.  132,  upholding  affirmative  action  to  recover  penalty. 

Cited  in  reference  note  in  30  A.  R.  343,  on  jurisdiction  of  state  courts  in 
action  to  recover  illegal  interest  reserved  by  national  bank. 
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Cited  in  notes  in  28  A.  R.  462,  on  jurisdiction  of  state  courts  in  suits 
against  national  banks  to  recover  money  paid  as  usury;  23  L.  ed.  U.  8.  197, 
on  usury  by  national  banks;  66  L.R.A.  691,  692,  on  jurisdiction  of  action  by  state 
courts  against  national  bank  for  taking  of  usury  where  interest  is  actually 
paid. 
Construction  of  statute  relating  to  usury  by  national  banks. 

Cited  in  Citizens'  Nat.  Bank  ▼.  Donnell,  172  Mo.  384,  72  S.  W.  926,  on  na- 
ture  of  rules  of  construction. 

Cited  in  note  in  56  hJRJi.  674,  on  strict  or  liberal  construction  of  statue 
for  forfeiture  or  other  penalty  for  taking  or  reserving  illegal  interest  by  na- 
tional bank. 
Debt  as  a  remedy  for  collection  of  penalties  under  statutes. 

Cited  in  United  SUtes  v.  Baltimore  A  O.  S.  W.  R.  Co.  86  0.  C.  A.  223,  159 
Fed.  33,  on  its  availability  as  r^nedy. 
Dissolution  of  corporations. 

Cited  in  Parker  v.  Bethel  Hotel  Co.  96  Tenn.  252,  31  L.RJL  706,  34  S.  W. 
209,  holding  conveyance  of  property  necessary  to  business  and  failure  to  elect 
officers  did  not  work  a  dissolution;  Nidiolai  v.  Maryland  Agri.  Mechanical  Asso. 
96  Md.  323,  53  Atl.  965,  holding  an  agricultural  society  was  not  dissolved  by  con- 
veyance of  property,  bought  by  state;  Woodland  v.  Wise,  112  Md.  35,  76  AtL 
502,  to  the  point  that  appointment  of  receiver  for  insolvent  corporation  does 
not  work  dissolution  in  absence  of  judicial  decree. 
—  Of  national  banks. 

Cited  in  Central  Nat.  Bank  v.  Connecticut  Mut  L.  Ins.  Co.  104  U.  S.  54, 
20  L.  ed.  693,  holding  a  bank  in  liquidation  was  not  dissolved. 

28  AM.  REP.   464,  BOYCB  ▼.  KAIiBAUGH,   47  MD.  884. 
Dedication  of  land  as  a  burial  irround. 

Cited  in  Hayes  v.  Houlke,  45  Kan.  466,  25  Pac  860,  holding  twenty  years 
user  with  acquiescence  of  owner  effective  against  a  purchaser  with  notice; 
Wormley  v.  Wormley,  207  ni.  411,  3  L.R.A.(N.S.)  481,  69  N.  E.  865,  on  such 
a  use  as  evidence  of  a  dedication. 

Cited  in  reference  note  in  56  A.  S.  R.  37,  on  estopped  to  deny  dedication  of 
land  for  cemetery. 
Injunction  as  a  remedy  to  protect  rights  of  public  in  dedicated  land. 

Cited  in  Forney  v.  Calhoun  Cbunty,  84  Ala.  215,  4  So.  153,  upholding  its 
availability  by   public 
Equitable  relief  from  desecration  of  ^raTcyard. 

Cited  in  Tracy  v.  Bittle,  213  Mo.  302,  112  &  W.  45,  15  A.  ft  E.  Ann.  Gas. 
167,  holding  injunction  lies  to  restrain  owner  of  fee  from  desecrating  grave- 
yard. 

Cited  in  notes  in  42  L.R.A.  726,  on  equitable  relief  in  case  of  disinterment 
of  dead  bodies;  3  L.R.A.(N.S.)   482,  on  injunction  against  encroachment  upon 
cemetery   lands;    3   L.R.A.(N.S.)    492,   on   right  of   relatives  to   injunction   to 
compel  or  restrain  removal  of  remains  of  relative  from  cemetery. 
Acceptance  of  dedication  from  user. 

Cited  in  note  in  27  A.  D.  562.  on  who  may  dedicate  to  public  use. 
Who  may  dedicate  to  public  use. 

Cited  in  note  in  27  A.  D.  562,  on  who  may  dedicate  to  public  use. 
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Duty  of  preparing  and  providins^  for  interment. 

Cited  in  Litteral  v.  Litteral,  131  Mo.  App.  306,  111  S.  W.  872,  holding  that 
duty  of  preparing  body  and  providing  for  interment  rests  on  surviving  con- 
sort or  next  of  kin. 

28  AM.  REP.  465,  McBEE  v.  PUI/TON,  47  MD.  408. 
When  oommunlcations  priYlIeged. 

Cited  in  reference  note  in  31  A.  R.  715,  as  to  when  oonununications  are 
privileged. 

—  Privileged  publications  of  conrt  proceeding. 

Cited  in  Kimball  v.  Post  Pub.  Co.  199  Mass.  248,  127  A,  S.  R.  492,  19  L.R.A, 
(N.S.)  862,  85  N.  £.  103,  holding  that  fair  report  of  charges  made  in  bill  in 
equity  where  special  order  has  been  made  by  court  to  show  cause  why  defend- 
ant shall  not  be  enjoined  is  privileged;  Metcalf  v.  Times  Pub.  Co.  20  R.  I. 
«74,  78  A.  S.  R.  900,  40  Atl.  864;  American  Pub.  Co.  v.  Gamble,  115  Tenn. 
663,  90  S.  W.  1005, — holding  report  of  proceedings  ex  parte  and  preliminary 
in  nature,  privileged  if  judicial  action  has  been  taken  thereon;  Belo  v.  Wren, 
63  Tex.  680,  holding  proceedings  must  not  only  be  legislative  or  judicial,  but 
must  not  be  preliminary,  ex  parte  and  secretly  conducted;  Reiser  v.  Scripps' 
McRae  Pub.  Co.  113  Ky.  383,  68  S.  W.  457,  holding  application  for  affidavit  for 
prosecution,  though  denied,  is  privileged;  Clifton  v.  Lange,  108  Iowa,  472, 
07  N.  W.  276,  holding  criticism,  containing  attack  on  private  character  of 
justice,  not  privileged. 

Cited  in  notes  in  104  A.  S.  R.  131,  132;  16  L.R.A.(N^.)  955,— as  to  what 
proceedings  in  court  privilege  of  publication  attaches. 

—  Reports  not  vertrntim. 

Cited  in  American  Pub.  Co.  v.  Gamble,  115  Tenn.  663,  90  S.  W.  1005,  holding 
report  need  not  be  verbatim,  though  substance  must  be  contained. 

—  Restrictions  on  right  of  comment. 

Cited   in   Commercial  Pub.   Co.   v.   Smith,   79   C.   C.  A.   410,   149   Fed.   704, 
holding  that  if  opinion  as  to  guilt  be  published  of  one  arrested  it  makes  the  mere 
fact  of  arrest  unavailable  as  a  justification. 
Degree  of  proof  of  Justification  for  libel  or  slander. 

Cited  in  reference  note  in  44  A.  S.  R.  109,  on  degree  of  evidence  necessary  to 
prove  justification  for  libel. 

Cited  in  note  in  91  A.  S.  R.  307,  on  degree  or  amount  of  proof  of  justification 
for  slander  or  libel  required  in  civil  cases. 
Proof  of  Justification  of  charge  of  crime. 

Cited  in  Abraham  v.  Baldwin,  52  Fla.  151,  10  L.R.A.(N.S.)  1061,  42  So. 
591,  10  A.  &  E.  Ann.  Cas.  1148;  Quaid  v.  Tipton,  21  Tex.  Civ.  App.  131,  51 
S.  W.  264, — ^holding  all  elements  of  crime,  both  in  act  and  intent,  must  be 
proved. 

—  As  to  weight  of  evidence  required. 

Cited  in  Abraham  v.  Baldwin,  52  Fla.  151,  10  L.R.A.(N.S.)  1051,  42  So, 
591,  10  A.  &  E.  Ann.  Cas.  1148;  Atlanta  Journal  v.  Mayson,  92  Ga.  640,  44 
A.  S.  R.  104,  18  S.  £.  1010, — holding  jury  need  not  be  convinced  beyond  a  rea- 
sonable doubt. 

Cited  in  note  in  10  L.R.A.  (N.S.)  1051,  on  degree  of  proof  necessary  to  es- 
tablish  justification  in   action   for   libel   or  slander  charging  criminal   act. 
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Trath  as  defense  to  libel  or  slander. 

Cited  in  notes  in  21  L.R.A.  504,  on  truth  as  justification  as  to  whole  of  libel 
or  slander  charge;    31   L.R.A.(N.S.)    134,  on  truth  as  defense  to  ciTil  action 
for  defamation. 
Competency  of  evidence  as  to  character. 

Cited  in  Hilker  v.  Hilker,  153  Ind.  425,  55  N.  E.  81,  holding  general  char- 
acter as  to  traits  brought  in  issue  by  adversary,  may  be  given. 
Privlle^  as  negation  of  legal  malice  In  libel. 

Cited  in  Hayward  v.  Sanner,  86  Md.  19,  37  AtL  798,  holding  presumption  of 
malice  repelled  by  declaring  words  to  be  privileged. 
«— Neoesslty  of  proof  of  actaal  malice. 

Cited  in  Atkinson  v.  Detroit  Free  Press  Co.  46  Ifich.  341,  9  N.  W.  501 
(dissenting  opinion),  on  necessity  of  proof  of  actual  malice;  Biaclean  v.  Scripps, 
52  Mich.  214,  17  N.  W.  815  (dissenting  opinion),  on  right  to  mitigate  damages 
by  proof  of  good  faith. 

S8   AM.  REP.   481,  MENDENHAIili  t.   STECKEX,   47   MD.   45S. 
Quantity  specified  In  deed  as  a  warranty. 

Cited  in  CoUette  v.  Weed,  68  Wis.  428,  32  N.  W.  753,  on  character  as  an 
implied  warranty. 
Relief  from  mistake  of  law. 

Cited  in  note  in  28  L.R.A.(N.S.)   788,  918,  on  relief  from  mistake  of  law  aa 
to  effect  of  instrument. 
Proof  required  to  establish  a  mistake. 

Cited  in  Parker  v.  Hull,  71  Wis.  368,  5  A.  S.  R.  224,  37  N.  W.  351,  holding 
mere  preponderance   of  evidence   insufficient. 

Explained  in  Bond  v.  Dorsey,  65  Md.  310,  4  Atl.  279,  holding  satisfactory 
proof  is  required. 

38  AM.  RBP.  488,  MOORE  v.  STATE,   47  BID.  487. 
<«ovemment  liability  for  loss  of  goods  left  for  Inspection. 

Cited  in  Corse  v.  Reg.  3  Can.  Exch.  13,  holding  that  Crown  is  not  bailee 
<of  diamonds  left  for  inspection  at  customs  house  and  not  liable  for  loss. 

38  AM.  REP.  485,  SHOTTS  v.  FOE,   47  MD.  51S. 
What  included  In  term  **chlldren.*' 

Cited  in  Wyman  v.  Johnson,  68  Ark.  360,  59  S.  W.  250,  holding  after  bora 
children  not  included  in  absence  of  express  provision  of  will;  Biggs  v.  MeCarty, 
86  Ind.  352,  44  A.  R.  320,  holding  ''children"  included  a  child  en  ventre  sa 
mere  where  but  one  other  was  living  known  to  testator,  but  did  not  indudt 
other  after  born  ones;  Moore  v.  Gary,  149  Ind.  51,  48  N.  £.  630,  on  children 
as  word  of  limitation  equivalent  to  issue  when  none  existed  at  time  of  vesting 
to  answer  that  description;  Thomas  v.  Thomas,  149  Mo.  426,  73  A.  S.  R.  405, 
51  S.  W.  Ill,  holding  a  class  includes  all  members  in  esse  at  that  time  if  a 
time  for  distribution  be  named;  Thomas  v.  Leake,  67  Tex.  469,  3  S.  W.  703, 
holding  a  benefit  policy  included  a  child  bom  after  issuance  and  before  death. 

Cited  in  reference  notes  in  48  A.  R.  167,  on  construction  of  children  in  will; 
11  A.  6.  R.  441,  on  effect  of  devise  to  "children"  of  tesUtor's  son;  72  A.  &  R. 


Digitized  by 


Google 


1169  NOTES  ON  AMERICAN  BEPORTS.  [465-490 

441,  on  coftstruction  of  devise  or  bequest  to  children;  74  A.  S.  R.  922,  on  de- 
vise to  children  as  a  class. 

Distinguished  in  Downes  v.  Long,  79  Md.  382,  29  Atl.  827,  where  an  addi- 
tional description  was  held  to  include  all  children. 
Rights  of  posthumous  children. 

Cited  in  reference  note  in  31  A.  R.  20,  on  rights  of  posthumous  children. 
Distinction  between  certificate  of  membership  In  benefit  and  life  policy. 

Cited  in  note  in  12  L.R.A.  210,  on  distinction  between  certificate  of  member- 
ship in  benefit  society  and  life  policy. 

28  AM.  RJBP.  488,  STITWART  v.  WOODWARD,  50  VT.  78. 
Authority  of  general  agents. 

Cited  in  Gates  Iron  Works  v.  Denver  Engineering  Works  Co.  17  Colo.  App. 
15,  67  Pac.  173,  denying  power  to  bind  beyond  limits  of  authority;  Kircher  V. 
Conrad,  9  Mont.  191,  18  A.  S.  R,  731,  7  L.R.A.  471,  23  Pac.  74,  on  existence 
of  power  to  do  acts  usual  to  carrying  out  of  agency. 

Cited  in  notes  in  15  A.  D.  131,  on  authority  of  agent  to  collect  to  receive 
money  only;  14  L.R.A.  234,  on  right  of  agent  to  accept  cancelation  of  his  own 
debt  on  sale  of  principal's  property. 

—  Power  to  appropriate  property  to  own  nse. 

Cited  in  Union  School  Furniture  Co.  v.  Mason,  3  S.  D.  147,  52  N.  W.  671, 
holding  a  collector  could  not  accept  account  against  himself  in  payment  of 
principal's  claim;  Baldwin  v.  Tucker,  112  Ky.  282,  57  L.R.A.  451,  65  S.  W. 
841,  holding  piano  agent  could  not  take  notes  to  himself  on  a  sale  without 
proof  of  authority;  Runyon  v.  Snell,  116  Ind.  164,  9  A.  S.  R.  839,  18  N.  E. 
•522,  holding  same  as  to  power  of  husband  to  take  his  own  notes  on  sale  of  wife's 
realty;  Gleaton  v.  Tyler,  43  S.  C.  474,  21  S.  E.  333,  holding  same  as  to  power 
of  husband  to  direct  application  of  payments  to  own  debt  instead  of  wife's 
mortgage;  Young  v.  Swan,  100  Iowa,  323,  69  N.  W.  566,  on  absence  of  power 
in  husband  to  appropriate  wife's  money  to  own  use. 

Implied  promise  by  one  receiving  goods  from  agent  to  pay  principal  for 
them. 

Criticized  in   Shoninger  v.  Peabody,  57  Conn.  42,   14  A.  S.  R.  88,   17  Atl. 
278,  holding  where  assumpsit  after  a  sale  to  be  paid  for  in  work  for  agent  was 
held  to  preclude  an  action  for  the  specific  property. 
Talidlty  of  factor's  nnanthorizcd  act. 

Cited  in  note  in  2  £.  R.  C.  409,  on  validity  of  factor's  unauthorized  act 
where  person  dealing  with  him  had  reason  to  know  that  factor  was  acting  as 
agent. 

28  AM.  REP.  490,  LAMOrLLE  OOUNTT  NAT.  BANK  v.  BINGHAM,  50 

VT.    105. 
Usnry  as  defense. 

Cited  in  notes  in  55  A.  D.  399;  20  A.  S.  R.  393;  10  L.R.A.  459, — on  usury  as 
defense. 

—  As  personal  defense  of  debtor. 

Cited  in  Barney  v.  Tontine  Surety  Co.  131  Mich.  192,  91  N.  W.  140,  holding 
assignee  of  party  to  usurious  contract  of  sale  and  repurchase  cannot  set  up 
usury;  La  Fountain  v.  Burlington  Sav.  Bank,  56  Vt.  33^,  holding  uncollected 
Am.  Rep.  Vol.  XVI.--74. 
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usury  may  be  recovered  after  dieeharge  in  bankruptcy;   Richardsota  t.  Baker, 
62  Vt.  617,  holding  usury  unavailable  to  assignee  of  mechanic's  lien*  to  reduce 
a  prior  mortgage;  Grubb  ▼.  Stewart,  47  Wash.  103,  91  Pac  562,  on  usury  mm 
a  defense  personal  to  debtor  or  his  privies. 
Cited  in  r^erenoe  note  in  32  A.  R.  749,  on  usury  as  personal  defense. 

—  Rights  of  sureties  or  secondary  obligors. 

Cited  in  Newbury  Bank  y.  Sinclair,  60  N.  H.  100,  49  A.  R.  307,  holding  usury 
unavailable  to  a  surety  as  a  pro  tanto  defense  to  a  note;  Spaulding  v.  Davis, 
01  Vt.  77,  holding  usury  not  recoverable  by  purchaser  of  property,  subject  to 
an  assumed  mortgage;  Irwin  v.  Washington  Loan  Asso.  42  Or.  105,  71  Pac 
142,  holding  like  purchaser  not  entitled  to  have  usurious  payments  reapplied 
on  principaL 

S8  AM.  RBP.  49S,  DOW  t.  IRASBURGH  NAT.  BANK,  50  VT.  IIS. 
Power  of  state  courts  to  enforce  rights  under  Federal  statutes. 

Cited  in  First  Nat  Bank  v.  Overman,  22  Neb.  116,  84  N.  W.  107;  Schuyler 
Nat  Bank  v.  BuUong,  24  Neb.  825,  40  N.  W.  413,  sustaining  power  unless  ju- 
risdiction of  Federal  courts  was  made  exclusive  either  expressly  or  by  neces- 
sary implication. 

Cited  in  note  in  48  LJLA.  35,  on  administration  of  Federal  laws  in  state 
courts  in  actions  by  and  against  national  banks. 

—  Actions  for  penalty  for  usury  by  national  tianks. 

Cited  in  Lynch  v.  Merchants'  Nat  Bank,  22  W.  Va.  554,  46  A.  R.  520  up- 
holding jurisdiction  over  action  for  penalty  of  twice  the  amount  of  interest 

Cited  in  reference  note  in  30  A.  R.  343,  on  jurisdiction  of  state  courts  in 
action  to  recover  illegal  interest  reserved  by  national  banks. 

Cited  in  notes  in  56  L.R.A.  692,  on  jurisdiction  of  action  by  state  courts 
against  national  bank  for  taking  of  usury  where  interest  is  actually  paid; 
23  L.  ed.  U.  S.  197,  on  usury  by  national  banks. 

Distinguished   in   Hill  v.   National   Bank,   56   Vt.  582,   holding  recovery   of 
penalty  in   Federal  courts  precluded  action  in  state  courts  for  excess   above 
lawful   interest. 
BzclusiTeneas  of  Federal  penalty  for  usury  by  national  bank. 

Cited  in  note  in  56  L.RJL  676,  on  exclusiveness  of  Federal  penalty  for  tak- 
ing or  reserving  illegal  interest  by  national  bank. 
Assumpsit  as  remedy  to  recover  double  nsnry  from  national  bank. 

Cited  in  Lynch  v.  Merchants'  Nat  Bank,  22  W.  Va.  554,  46  A.  R.  520, 
holding  it  proper  action  to  recover  penalty  of  twice  amount  of  interest 

28  AM.  RBP.  496,  WRIGHT  T.  CLARK,  50  VT.   ISO. 
When  animals  are  "running  at  large.'* 

ated  in  Donley  v.  Fowler,  147  Mich.  288,  110  N.  W.  1097,  holding  evidenct 
as  to  running  at  large  made  a  case  for  the  jury. 

Cited  in  reference  note  in  56  A.  8.  R.  72,  as  to  when  animals  are  running  at 
large. 

Cited  in  note  in  15  LJtA.  252,  as  to  when  dogs  are  "at  large.** 

—  Animals  subject  to  restraint. 

Cited  in  Beeson  v.  Tice,  17  Ind.  App.  78,  45  N.  E.  612,  holding  animals  in 
highway  in  diarge  of  attendants  were  not  running  at  large. 
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lilabilitx  for  escape  of  animal  on  hlghwmy. 

Cited  in  reference  note  in  42  A.  R.  423,  on  liability  for  escape  of  animal  on 
highway. 
Justification  and  defenses  for  killing  or  injuring  another's  dog. 

Cited  in  note  in  67  A.  8.  R.  294,  on  justification  and  defenses  for  killing  w 
injuring  another's  dog. 
lilabiUty  for  killing  dog  by  mistake. 

Cited  in  notes  in  40  LJI.A.  511;  15  LJLA.  252,— H>n  liability  for  killing  dog 
by  mistake. 

Ijiability  for  exemplary  damages. 

Cited  in  Ten  Hopen  t.  Walker,  96  Mich.  286,  86  A.  S.  R.  598,  55  N.  W.  667, 
holding  actual  enmity  towards  person  injured  unnecessary  in  cases  of  malicious 
injury. 

Liability  for  consequences  of  Toluntary  acts. 

Cited  in  Rudd  t.  Byrnes,  156  Cal.  636,  26  L.RJL(N.8.)  184,  105  Pac  957,  hold- 
ing that  one  who  injures  another  by  discharging  firearm  must  in  order  to  excuse 
himself  show  that  he  was  absolutely  without  fault;  State  ex  rel.  Holt  v.  Denny, 
117  Ind.  449,  4  LJLA.  65,  21  N.  £.  274,  holding  that  one  who  recklessly  rides 
bicycle  against  person  on  street  may  be  guilty  of  assault  and  battery;  Harris 
V.  Eaton,  20  R.  I,  81,  87  Atl.  308;  Isham  v.  Dow,  70  Vt.  588,  67  A.  8.  R.  691, 
45  LJtA.  87,  41  AtL  585,  upholding  liability  as  to  consequences,  not  intended 
or  foreseen. 
liiability  for  accidental  loss  or  Injury. 

Cited  in  notes  in  29  A.  D.  149,  on  injuries  occasioned  by  accident;  1  E.  R.  C 
210,  on  liability  for  accidental  loss  or  injury. 

Liability  for  negligence  in  respect  to  guns  and  similar  dangerous  agen- 
cies. 

Cited  in  notes  in  14  L.R.A.  675,  on  negligence  in  respect  to  guns  and  similar 
dangerous  agencies;  4  LJ(Al.(N.S.)  120,  on  civil  liability  for  injury  by  negligent 
discharge  of  firearms. 
Degrees  of  negligence. 

Cited  in  Redington  ▼.  Pacific  Postal  Teleg.  Cable  Ca  107  OaL  817,  48  A.  8.  B. 
132,  40  Pac.  432,  defining  gross  and  ordinary  negligence. 

Cited  in  note  in  11  L.RJL  689,  on  degrees  of  negligence. 

S8  AM.  REP.  501,  AIjDRICH  t.  HARVET,  50  VT.   lOS. 
Right  of  liquor  dealer  to  sue  for  injuries  recelTod. 

Cited  in  2  Woollen  &  T.  Intoxicating  Liquors,  p.  1894,  on  right  of  person 
selling  liquor  to  sue  for  injury  infiicted  by  purchaser  while  intoxiaited. 

IS  AM.  REP.  SOS,  WHITNEY  ▼.  FIRST  NAT.  BANK,  QjO  VT.  SS8. 
Powers  of  national  banks. 

Cited  in  Mayius  t.  Lee,  30  Fed.  298,  on  whether  enumeration  of  means  of 
exercise  was  a  limitation  on  preceding  general  powers. 

—  Right  to  take  special  deposit* 

Cited  in  First  Nat.  Bank  t.  Brooks,  22  III.  App.  238  (dissenting  opinion),  on 
absence  of  right  to  take  deposits  in  nature  of  a  bailment. 

—  Right  to  set  np  ultra  Tires. 

Cited  in  Metropolitan  Stock  Exch.  t.  LyndouTille  Nat.  Bank,  76  Vt.  303,  57 
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Ail.  101,  holding  defense  of  ultra  vires  as  to  a  purcbase  of  shares  of  stock  aTail- 
able  in  action  of  assumpsit. 

Disapproved  in  First  Nat.  Bank  v.  Graham,  100  U.  S.  699,  25  L.  ed.  750,  S 
W.  N.  C.  361,  holding  plea  of  ultra  vires  could  not  avoid  liability  for  loss  of 
special  deposit  knowingly  taken. 
lilablllty  of  bank  for  loss  —  Of  special  deposit. 

Cited  in  reference  note  in  36  A.  R.  594,  on  responsibility  of  bank  for  safety 
of  special  deposit. 

Cited  in  note  in  32  LJR.A.  770,  on  liability  of  national  banks  for  loss  of  special 
deposit. 

—  Of  property  reo^ved  for  grataitous  safe  keeping. 

Cited  in  note  in  3  E.  R.  C.  624,  on  liability  of  bank  for  loss  of  property  re- 
ceived for  gratuitous  safe  keeping. 

S8  AM.  REP.   511,  MIX  t.  SHATTUCK,  50  VT.  421. 
Effect  on  stainle  of  UmitaUons  of  payment  of  Interest  — By  Joint  maker 
of  note. 

Cited  in  reference  note  in  39  A.  R.  418,  on  effect  of  payment  of  interest  by 
one  of  joint  makers  of  promissory  note  on  statute  of  limitations. 

—  By  principal  as  against  surety. 

Cited  in  reference  note  in  35  A.  R.  579,  on  effect  of  principal's  payment  of 
interest  on  note  upon  limitation  of  action  against  surety. 
Power  of  copartner  to  toll  running  of  limitations  after  dissolution. 

Cited  in  Clement  v.  Oement,  69  Wis.  599,  2  A.  S.  R.  760,  35  N.  W.  17,  holding 
part  payment  on  firm  note,  before  statute  had  attached,  formed  a  new  point 
for  limitations,  where  there  was  no  notice  of  dissolution. 

Cited  in  reference  note  in  58  A.  R.  749,  on  effect  of  promise  or  payment  by 
partner  after  dissolution  as  reviving  debt  barred  by  statute  of  limitations. 

Cited  in  note  in  15  L.RJ^.  660,  on  power  of  partner  after  dissolution  to  inter- 
rupt statute  of  limitations  as  to  firm  debt. 
Firm  notes  signed  individually  by  each  member. 

Cited  in  Meier  ▼.  First  Nat.  Bank,  55  Ohio  St.  446,  45  N.  E.  907,  holding  part- 
nership debt  may  be  created  in  this  manner. 

—  Parol  evidence  as  to  Arm  liability. 

Cited  in  Rouse  v.  Wallace,  10  Colo.  App.  03,  60  Pac  306;  Toung  v.  Stevenson, 
73  Ark.  480,  84  8.  W.  623,— holding  parol  competent  to  show  that  firm  liability 
was  intended. 

88  AM.  REP.  514,  NATIONAIi  BANK  t.  LEWIS,  50  VT.  822. 
Who  may  waive  demand  and  notice. 

Cited  in  2  Randolph  Commercial  Paper,  2d  ed.,  §  1363,  on  ineffectiveness  of 
waiver  of  demand  and  notice  given  by  stranger  to  paper. 

28  AM.  REP.  517,  PARKS  t.  FRANCIS,  50  VT.  828. 

Contracts  not  performable  within  a  year  under  statute  of  frauds. 

Cited  in  Biest  v.  Ver  Steeg  Shoe  Co.  87  Mo.  App.  137,  70  S.  W.  1081,  hoMing 
performance  as  used  in  statute  means  complete  performance  according  to  terms 
of  agreement;  Weatherford,  M  W.  &  N.  W.  R.  Co.  88  Tex.  191,  28  LJLA.  526, 
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30  S.  W.  859,  on  whether  contracts  which  one  of  the  parties  may  perform  within 
year  are  included. 

Cited  in  notes  in  03  A.  D.  87 ;  1  A.  S.  R.  469,— as  to  when  contract  not  to  be 
performed  in  the  year  is  within  statute  of  frauds. 
Privilege  of  naming  child  as  a  Yaluable  oonsideration. 

Cited  in  Wolford  ▼.  Powers,  85  Ind.  294,  44  A.  R.  16;  Daily  ▼.  Minnick,  117 
Iowa,  563,  60  L.R,A.  840,  91  N.  W.  913;  Eaton  v.  Libbey,  166  Biass.  218,  52 
A.  S.  R.  511,  42  N.  E,  1127;  Freeman  v.  Morris,  131  Wi»,  216,  120  A.  S.  R.  1038, 
109  N.  W.  983,  11  A.  &  E.  Ann.  Cas.  481,— holding  it  a  valid  consideration. 
Contracts  for  child  in  consideration  of  privilege  of  naming  it. 

Cited  in  Freeman  v.  Morris,  131  Wis.  216,  120  A.  S.  R.  1038,  109  N.  W.  988, 
11  A.  &  E.  Ann.  Cas.  481,  holding  contract  enforcible  by  the  child. 
Moral  obligation  as  consideration  for  express  promise. 

Cited  in  note  in  39  A.  S.  R.  744,  on  sufficiency  of  moral  obligation  as  con- 
sideration for  express  promise. 

28  AM.  RdP.  519,  RAY  v.  TUBBS,  50  VT.  688. 
liiabillty  of  Infants  for  torts. 

Cited  in  notes  in  33  A.  D.  179,  on  liability  of  infants  for  their  torts;  18  A. 
8.  R.  720,  722,  on  torts  of  infants  connected  with  contracts. 

—  In  misuse  of  bailed  chattel. 

ated  in  Churchill  v.  White,  58  Neb.  22,  76  A.  S.  R.  64,  78  N.  W.  369,  holding 
an  infant  hirer  of  team  liable  for  all  consequences  of  driving  to  place  other  than 
that  agreed  upon. 

Cited  in  reference  notes  in  51  A.  R.  340;  76  A.  S.  R.  70,— on  liability  for  con- 
version of  infant  using  horse  to  go  to  place  other  than  that  for  which  he 
hired  it. 

Cited  in  note  in  57  L.R.A.  682,  on  liability  of  infant  for  damage  to  bailed 
property  by  wilful  act. 
liiabillty  of  hirer  for  driving  team  to  place  where  it  was  not  hired  to  go. 

Cited  in  note  in  26  LJI.A.  367,  on  liability  of  hirer  for  driving  team  to  place 
where  it  was  not  hired  to  go. 
"What  constitutes  conversion. 

Cited  in  note  in  25  E.  R.  C.  172,  on  what  constitutes  conversion. 
Pleadings  in  actions  against  infant. 

Cited  in  note  in  5  L.R.A.  178,  on  pleadings  in  action  against  infant. 

—  Estoppel  of  infant  to  plead  infancy. 

Cited  in  reference  note  in  37  A.  R.  413,  on  estoppel  of  infant  to  plead  infancy  by 
representation  that  he  was  of  age. 
Infants*  bills  and  notes. 

Cited  in  note  in  18  A.  S.  R.  609,  on  infants'  bills  and  notes. 

28  AM.  REP.  522,  CliEMENT  v.  HYDE,  50  VT.   718. 

Chancery  Jurisdiction  over  trusts. 

Cited  in  note  in  1  L.R.A.  418,  on  antiquity  of  chancery  jurisdiction  over  trusts. 
Presumption  of  public  charitable  use. 
Cited  in  note  in  5  L.RA..  37,  on  presumption  of  public  charitable  use. 
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What  are  public  idiarlUes. 

Cited  in  aotM  in  S8  A«  R.  SOO;  8  LJLA.  147,  oo  what  eonstitvtas  paUie 
«luuriti«t. 
Valldltx  of  charitable  trust. 

Cited  in  Re  NelMm,  81  Neb.  808,  116  N.  W.  971,  holding  that  eharitable  trott 
to  ehorch  congregation  for  benefit  of  "worthy  and  needy  aenrant  girla  and 
widows  and  orphans  of  deceased  sailors"  was  ralid. 

Cited  in  r^erenoe  note  in  1  A.  8.  R.  416,  on  ralidity  of  deriaes  and  bequests 
to  charitable  uses. 

Cited  ia  asisa  la  7  LJLA.(N.a)  471,  oa  iilstsan  of  fioblie  frsa  seJbeei  sys- 
tem as  affecting  TaUdity  of  tmst  for  edueatioB  of  children;  S  E.  R.  CL  578t,  on 
▼alidity  of  be(|iiest  in  trust  for  diaritaUe  purposes. 
Certainty  In  charitable  trusts. 

Gted  in  Sheldon  ▼.  Stockbridge,  €7  Vt.  889,  81  Att  414,  upholding  bequest 
for  the  ''relief  of  the  poor  of  said  town;"  Haynes  ▼.  Csrr,  78  N.  H.  468,  49  AtL 
888,  upholding  bequest  for  '^nefit  of  poor  and  destitute"  within  state  and  for 
''eharitable  and  educational  purposes  therein;"  Morgan  v.  Qrand  Prairie  Semin- 
ary,  70  111.  App.  676,  upholding  bequest  for  Iwys  who  reside  in  the  state  of  Illinois 
between  ages  of  twelve  and  eighteen  years,  who  are  unable  to  educate  them- 
selves." 

Cited  in  notes  in  60  A.  R.  230,  on  uncertainty  of  designation  in  charitable 
bequest;  4  L.RJL  700,  on  degree  of  oertainty  requisite  to  valid  gift  for  charity; 
14  LJLA.(NJ3.)  122,  on  necessary  certainty  in  bequest  to  beneficiaries  as  applied 
to  relief  of  poor. 
—Regional  llmltatloas. 

Cited  in  Sears  v.  Chapman,  158  Mass.  400,  85  A.  S.  R.  502,  83  N.  E.  604, 
holding  trust  for  educational  purposes  need  not  be  regionally  limited  to  defined 
locality. 
Objects  of  idiarltable  gifts. 

Cited  in  State  ex  reL  Olsen  v.  Board  of  Control,  85  Minn.  165,  88  N.  W.  533 
(dissenting  opinion),  on  kinds  of  institutions  declared  to  be  charitable;  Grant 
▼.  Saunders,  121  Iowa,  80,  100  A.  S.  R.  310,  95  N.  W.  411,  holding  trust  may 
be  created  for  benefit  of  poor;  Skinner  v.  Harrison  Twp.  116  Ind.  139,  2  LJLA. 
187,  18  N.  E.  529,  holding  trust  may  be  created  for  benefit  of  common  schools. 

Cited  in  notes  in  63  A.  S.  R.  259,  261,  on  charitable  uses  or  trusts  for  educa- 
tion; 63  A.  S.  R.  262,  on  charitable  trusts  for  poor  and  unfortunate. 
—  Trusts  for  education  in  districts  with  pablic  schools. 

Cited  in  Tincher  v.  Arnold,  7  LJLA.(NJB.)  471,  77  C.  a  A,  649,  147  Fed.  665, 
8  A.  ft  E.  Ann.  Cas.  917,  holding  trust  may  be  created  for  boys,  unable  to  edu- 
cate themsslves. 

Exercise  of  cy  pres  power. 

Cited  in  Pell  v.  Mercer,  14  R.  I.  412,  on  its  pertaining  to  courts  with  full 
chancery  powers. 

Cited  in  note  in  6  L.R.A.  88,  on  exercise  of  cy  pres  power  by  courts  of  equity. 
Construction  of  ^writable  trusts. 

Cited  in  Skinner  v.  Harrison  Twp.  116  Ind.  139,  2  LJLA.  187,  18  N.  E.  529, 
holding  a  liberal  interpretation  proper. 
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J9  AM.  REP.  527,  GIBSON  ▼.  GIBSON,  4S  WIS.  S8. 
Remedies  for  Injuries  to  married  women* 

Cited  in  note  in  94  A.  D.  692,  on  remedies  for  injuries  to  person  and  reputa- 
tion of  married  women. 

Rlybt  of  married  woman  to  maintain  sole  action  for  her  personal  in- 
juries. 

Cited  in  Henneger  v.  Lomas,  145  Ind.  287,  82  L.ILA.  848,  44  N.  E.  462,  holding 
for  injuries  to  the  person  or  character  of  the  wife,  conunitted  before  or  after 
marriage,  both  husband  and  wife  must  join;  Duffies  t.  Duffies,  76  Wis.  374,  20 
A.  S.  R.  79,  8  LJIJIl.  420,  45  N.  W.  522,  holding  the  wife  cannot  maintain  an 
action  against  one  enticing  away  her  husband,  for  the  loss  of  his  society  and 
support. 

Distinguished  in  Shanahan  v.  Madison,  57  Wis.  276,  15  N.  W.  154,  holding 
since  Laws  of  1881  the  action  for  injuries  to  the  person  or  character  of  a  mar- 
ried woman  is  maintainable  only  by  her  and  husband  has  no  right  to  or  interest 
in  a  judgment  recovered. 
Ownership  necessary  to  constitute  ''property." 

Cited  in  Snashall  y.  Metropolitan  R.  Co.  8  Mackey,  899,  10  LJLA.  746,  holding 
a  married  woman's  right  of  action  for  personal  injuries  is  not  property;  Sterling 
▼.  Sims,  72  Qa.  51,  holding  a  chose  in  action  includes  all  rights  to  personal  prop- 
erty not  in  possession,  which  may  be  enforced  by  action. 

Disapproved  in  Duckworth  v.  Mull,  143  N.  C.  461,  55  S.  E.  850,  holding  the 
words  ''where  the  property  in  controversy  does  not  exceed  fifty  dollars'*  mean 
the  value  of  the  injury  in  the  litigation;  Meyer  v.  Meyer,  123  Wis.  538,  102 
N.  W.  52,  holding  a  trust  fund  provided  to  secure  the  support  of  a  married 
woman  is  property  although  its  use  is  determined  by  the  terms  of  the  trust. 
Ownership  of  property  acquired  dnrini^  coverture. 

Cited  in  Hahn  v.  Goings,  22  Tex.  Civ.  App.  576,  56  8.  W.  217,  holding  all 
property  acquired  be  either  the  husband  or  wife  during  coverture,  not  by  gift, 
devise  or  descent,  is  community  property  and  belongs  to  the  husband. 
Assismability  of  a  cause  of  action. 

ated  in  Murray  v.  Buell,  76  Wis.  657,  20  A.  S.  R.  92,  45  N.  W.  667,  holding 
a  cause  of  action  for  a  conspiracy  to  monopolize  the  coal  trade  and  destroy  one's 
business  is  not  assignable. 

Cited  in  notes  in  44  LJLA.  187,  on  assignability  of  cause  of  action  for  per- 
sonal injuries;  44  L.R.A.  179,  on  assignability  of  cause  of  action  for  libel  and 
slander. 
Words  slanderous  per  se. 

Cited  in  Klewin  v.  Bauman,  53  Wis.  244,  10  N.  W.  398,  holding  words  accusing 
a  married  woman  of  being  a  prostitute  are  actionable  per  se;  Geary  v.  Bennett, 
53  Wis.  444,  10  N.  W.  602,  holding  the  charging  of  one  with  an  offense  involving 
moral  turpitude  and  punishable  by  an  infamous  punishment,  is  slanderous  and 
actionable  per  se. 

Cited  in  note  in  24  L.RA.(N.S.)  586,  on  slander  and  libel  in  charging  woman 
with  unchastity. 
Construction  of  general  words  in  statutes. 

Cited  in  State  ex  rel.  Lederer  v.  International  Invest.  Co.  88  Wis.  512,  43  A 
8.  R.  920,  60  N.  W.  796,  holding  general  words  following  specific  authority  in 
statutes  extend  only  to  things  of  a  kindred  nature  as  those  specifically  author- 
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Ued;  SUte  t.  Black,  75  WU.  4$0,  44  N.  W.  635,  holding  the  terms  "other  prop- 
erty" in  construing  a  criminal  statute  must  h%  limited  to  such  tangible  daaee^ 
of  property  as  therein  previously  enumerated. 

Distinguished  in  Kelly  v.  Madison,  43  Wis.  638,  holding  the  worda  "claim'' 
and  "demand"  as  used  in  a  city  charter  has  reference  to  matters  arising  oo 
contract  and  does  not  extend  to  a  personal  tort. 

38  AM.  REP.  5S5,  GAN8  T.  ST.  PAUIi  F.  *  M.  INS.  CO.  4S  WIS.  108. 
Waiver  of,  or  estoppel  to  claim,  forfeiture  of  Insarance. 

Cited  in  Dwelling  House  Ins.  Co.  y.  Brodie,  52  Ark.  11,  4  LJtA.  458,  11  S. 
W.  1016,  holding  the  issuance  of  a  policy  with  full  notice  of  all  the  facts  af- 
fecting its  validity  is  a  waiver  of  known  grounds  of  invalidity;  German  Ins. 
Co.  V.  Gibson,  53  Ark.  494,  14  S.  W.  672;  Hanscom  v.  Home  Ins.  Co.  90  Me. 
333,  88  Atl.  324;  PennsylvanU  F.  Ins.  Co.  v.  Kittle,  39  Mich.  51;  Marthinsoii 
V.  North  British  ft  M.  Ins.  Co.  64  Mich.  372,  31  N.  W.  291;  Cannon  v.  Home 
Ins.  Co.  53  Wis.  585,  11  N.  W.  11;  Oshkosh  Gaslight  Co.  v.  Germama  F.  In*. 
Co.  71  Wis.  454,  5  A.  S.  R.  233,  37  N.  W.  819;  Dick  v.  EquiUble  F.  ft  M.  Ins. 
Co.  92  Wis.  46,  65  N.  W.  742,— holding  conduct  after  knowledge  of  the  cause 
for  forfeiture  which  by  assuming  the  policy  still  valki  subjects  the  insured  to 
delay  and  expense  is  a  waiver  of  such  forfeiture;  Carpenter  v.  Continental  Ins. 
Co.  61  Mich.  635,  28  N.  W.  749,  holding  the  cause  of  forfeiture  may  be  waived 
by  the  insurer;  Cobbe  v.  Fire  Asso.  68  Mich.  465,  36  N.  W.  788,  holding  where 
all  the  facts  and  circumstances  are  admitted  or  conceded,  it  is  the  province  of 
the  court  to  inform  the  jury,  as  a  matter  of  law,  whether  a  waiver  has  been 
established  or  not;  Hoover  v.  Mercantile  Town  Mut.  Ins.  Co.  93  Mo.  App.  Ill, 
69  S.  W.  42,  holding  slight  circumstances  are  sufficient  to  exhibit  an  intent  to 
waive  forfeiture  after  knowledge  of  breach  of  condition;  Appleton  Iron  Co.  v. 
British  American  Assur.  Co.  46  Wis.  23,  50  N.  W.  1100,  1  N.  W.  9,  holding  the 
forfeiture  may  be  waived  by  laches  of  the  company  misleading  persons  inter- 
ested in  the  policy,  to  their  prejudice;   Perry  v.  Bankers'  L.  Ins,  Co.  47  App. 
Div.  567,  62  N.  Y.  Supp.  553  (dissenting  opinion),  on  waiver  by  recognition  of 
policy  as  existent;  Morrison  v.  Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co.  59  Wis. 
162,  18  N.  W.  13,  holding  continued  assessment  of  a  member  by  the  secretary 
after  knowledge  of  fraudulent  statements  is  a  waiver  of  right  of  cancel  where 
it  was  stipulated  the  secretary  should  cancel  certificate  and  return  money;  £no4 
V.  St.  Paul  F.  ft  M.  Ins.  Co.  4  S.  D.  639,  46  A.  S.  R.  796n,  57  N.  W.  919;  Replogle 
V.  American  Ins.  Co.  132  Ind.  360,  31  N.  £.  947;  Supreme  Tent,  K.  M  v.  Volkert, 
25  Ind.  App.  627,  57  N.  E.  203, — holding  any  act  done  after  notice  of  the  breach 
of  conditions  which  recognises  the  validity  of  the  policy,  is  a  waiver  of  the 
right  to  avoid  for  that  reason;   Titus  v.  Glens  Falls  Ins.  Co.   81  N.  Y.   410, 
holding   the   forfeiture   as  a  matter  of  law   waived   by   recognizing  continued 
validity  of  policy,  or  by  acts  by  virtue  of  policy  calling  for  trouble  and  expense, 
after  knowledge  of  forfeiture;  Frels  v.  Little  Black  Farmers'  Mut.  Ins.  Co.  120 
Wis.  590,  98  N.  W.  522,  holding  the  company  estopped  from  claiming  forfeiture 
by  reason  of  stipulation  as  to  time  suit  may  be  brought  after  loss  where  such 
words  and  conduct  were  used  as  led  to  the  belief  the  claim  would  be  paid; 
Blumer  v.  Fhosnix  Ins.  Co.  48  Wis.  535,  33  A.  R.  830,  4  N.  W.  674,  on  waiver 
after  knowledge  of  facts  of  forfeiture;  Roberts,  W.  ft  T.  Co.  v.  Sun  Mut.  Ins. 
Co.  13  Tex.  Civ.  App.  64,  35  S.  W.  955,  holding  the  question  of  waiver  should 
be  submitted  to  the  jury  where  the  company  after  loss  and  with  knowledge  of 
the  forfeiture  treated  it  as  still  effective. 
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Cked  in  notes  in  1  L.RA.  664,  on  waiver  of  forfeiture  for  breach  of  condi- 
tion; 16  L.R.A.(N.S.)  1230,  on  estoppel  by  knowledge  of  facts  to  claim  forfei- 
ture of  policy  because  of.  vacancy. 

Distinguished  in  Moore  v.  Phoenix  Ins.  Co.  62  N.  H.  240,  13  A.  S.  R.  556, 
holding  where  building  becomes  imoccupied  oontrary  to  the  conditions  of  the 
policy  a  subsequent  occupation  does  not  revive  the  policy  rendered  void  accord- 
ing to  the  terms  of  the  policy. 

—  By  accepting  proofs  of  loss  or  acts  in  connection  tlierewith. 

Cited  in  Chicago  Guaranty  Fund  Life  Soc.  v.  Wilson,  91  HI.  App.  667,  holding 
where  additional  proofs  of  death  were  asked  for  and  furnished  without  in  any 
way  claiming  a  forfeiture  there  was  a  waiver;  Indiana  Ins.  Co.  v.  Capehart, 
108  Ind.  270,  8  N.  £.  285,  holding  a  stipulation  as  to  examination  under  oath, 
at  request  of  company,  was  waived  by  retaining  a  prepared  statement  of  loss 
with  statement  that  nothing  more  would  be  required;  Home  Ins.  Co.  v.  Marple, 
1  Ind.  App.  411,  27  N.  £.  633,  holding  causing  the  insured  to  prociire  data  for 
the  purpose  of  obtaining  a  basis  for  the  payment  of  loss,  with  full  knowledge 
of  the  forfeiture  worked  a  waiver;  Titus  v.  Glens  Falls  Ins.  Co.  8  Abb.  N.  C. 
315,  holding  the  requiring  of  examination  under  oath  as  stipulated  in  policy  was 
waiver;  Jerdee  v.  Cottage  Grove  F.  Ins.  Co.  75  Wis.  345,  44  N.  W.  636,  holding 
a  forfeiture  waived  by  act  of  board  of  directors  in  directing  the  insured  to  make 
proofs  of  loss,  which  he  did,  after  knowledge  of  the  forfeiture. 

Cited  in  note  in  7  L.R.A.  82,  on  acceptance  of  proofs  of  loss  after  time  limit 
as  waiver. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150,  holding  fact  that 
company,  after  notice  of  loss  and  of  additional  insurance  requested  a  present- 
ment of  claim,  was  no  waiver  of  forfeiture  by  reason  of  the  additional  insur- 
ance; Fraser  v.  ^Etna  L.  Ins.  Co.  114  Wis.  510,  90  N.  W.  476,  holding  where 
company  called  attention  to  the  forfeiture  by  reason  of  false  representations, 
but  undertook  to  pay  a  smaller  amount  upon  proofs  being  property  made,  the 
forfeiture  was  not  waived;  Woodard  v.  German- American  Ins.  Co.  128  Wis.  1, 
116  A.  S.  R.  17,  106  N.  W.  681,  holding  a  forfeiture  was  not  waived  by  a  reten- 
tion of  proofs  after  loss  under  a  fire  insurance  policy  declared  void  if  foreclosure 
proceedings  were  commenced  with  knowledge  of  insured. 

—  By  acts  or  conduct  of  agent  of  insurance  company. 

Cited  in  Rockford  Ins.  Co.  v.  Travelstead,  29  111.  App.  654,  holding  the  com- 
pany estopped  from  setting  up  defense  of  misrepresentation  where  the  agent 
with  full  knowledge  of  the  facts  required  full  proof  of  loss  whicn  was  made; 
Palmer  v.  St.  Paul  F.  &  M.  Ins.  Co.  44  Wis.  201,  holding  where  the  agent  upon 
being  informed  that  the  premises  were  unoccupied  responded  "It  is  all  right'* 
the  condition  as  to  occupancy  was  waived  and  company  was  boimd  thereby; 
Schomer  v.  fiekla  F.  Ins.  Co.  50  Wis.  575,  7  N.  W.  544,  holding  an  agreement 
between  the  insured  and  an  authorized  agent  permitting  additional  insurance 
binds  the  company,  though  taking  out  additional  insurance  is  contrary  to  the 
conditions  of  the  policy;  Shafer  v.  Phoenix  Ins.  Co.  53  Wis.  361,  10  N.  W.  381, 
holding  knowledge  of  the  agent  of  a  judgment  lien  when  he  renewed  the  policy, 
amounted  to  a  waiver  of  a  condition  of  the  policy  declaring  a  forfeiture  for  such 
cause;  Kidder  v.  Knights  Templars  &  M.  Life  Indemnity,  94  Wis.  538,  69  N.  W. 
364,  holding  a  forfeiture  waived  by  act  of  general  agent  by  calling  for  addi- 
tional proofs  of  loss  and  corrections  with  full  knowledge  of  the  forfeiture;  Mor- 
rison V.  Insurance  Co.  of  N.  A.  69  Tex.  353,  5  A.  a  R.  63,  6  S.  W.  605,  holding 
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where  notice  was  giTen  the  agent  that  additional  insiiranoe  on  the  ynvpmif  had 
been  procured  contrary  to  terms  of  the  policy,  and  agent  made  no  objeetkni  hot 
volunteered  to  hare  an  indorsement  made  on  policy,  there  was  a  waiver. 

Cited  in  reference  note  in  SO  A.  R.  A.  530,  on  effect  of  agent  for  insurer  eaus- 
ing  wrong  answers  in  application. 
« Parol  waiver  contrary  to  atipiUaUoiis  of  policy. 

Cited  in  i£tna  L.  Ins.  Co.  v.  Fallow,  110  Tenn«  720,  77  8.  W.  937;  Renter  v. 
Dwelling  House  Ins.  Co.  74  Wis.  89,  42  N.  W.  208,— holding  in  case  of  a  foreign 
insurance  company  stipulation  that  waiver  must  be  in  writing  and  signed  by 
president  and  secretary  is  ineffectual  to  prevent  a  waiver  by  a  general  agent; 
Kahn  v.  Traders'  Ins.  Co.  4  Wyo.  419,  62  A.  8.  R.  47,  34  Pac  1059,  holding 
where  company  is  given  notice  that  additional  insurance  has  been  procured  the 
indorsement  of  its  consent  is  not  necessary  to  a  recovery. 

Distinguished  in  German  Ins.  Co.  v.  Heiduk,  30  Neb.  288,  27  A.  S.  R.  402,  46 
N.  W.  481,  holding  under  a  policy  stipulating  that  no  consent  or  agreement  of 
any  local  agent  affecting  any  condition  shall  have  validity  unless  indorsed  on 
the  policy,  fact  that  agent  was  informed  of  additional  insure  nee  and  gave  con- 
sent does  not  constitute  a  waiver;  Carey  t.  German  American  Ins.  Co.  84  Wis. 
80,  86  A.  8.  R.  907,  20  LJtA.  267,  64  N.  W.  18,  holding  after  issuance  and  ac- 
ceptance of  a  policy,  providing  that  no  agent  shall  be  held  to  have  waived  any 
provision  of  the  policy  without  an  indorsement  in  writing,  a  forfeiture  cannot 
be  waived  orally  by  agent. 
WalTer  of  proofs  of  Boas. 

CHted  in  note  in  1  L.RJk.  217,  on  waiver  of  proofs  of  loss. 
Agonoy  for  Inavred  or  inanrer. 

Cited  in  South  Bend  Toy  Mfg.  Co.  t.  DakoU  F.  &  M.  Ins.  Co.  2  8.  D.  17,  48 
N.  W.  310;  Sullivan  v.  Ilienix  Ins.  Co.  34  Kan.  170,  8  Pac  112;  Continental 
Ins.  Co.  T.  Pearoe,  39  Kan.  396,  7  A.  8.  R.  557,  18  Pac  291;  Kausal  v.  Minne- 
sota Farmers'  Mut.  F.  Ins.  Asso.  31  Minn.  17,  47  A.  R.  776,  16  N.  W.  430 — 
holding  one  who  was  agent  of  the  conq>any  in  the  matter  of  making  out  and 
receiving  the  application,  cannot  be  oonverted  into  the  agent  of  the  insured  b>- 
merely  being  called  such  in  the  policy;  German  Ins.  Co.  v.  Gray,  43  Kan.  497. 
19  A.  8.  R.  150,  8  LJI.A.  70,  23  Pac.  637,  on  restrictions  upon  the  power  of 
agents  to  bind  company;  Bernard  v.  United  L.  Ins.  Co.  17  Misc.  115,  39  N.  Y. 
Supp.  356,  holding  the  company  bound  by  false  statements  inserted  in  the  policy 
by  the  agent  though  the  policy  stipulated  that  the  agent  solicited  and  took  the 
application  as  the  agent  of  the  insured;  Alexander  v.  Continental  Ins.  Co.  67 
Wis.  422,  58  A.  R.  869,  30  N.  W.  727,  holding  agent  had  authority  to  waiTe 
the  conditions  of  an  insurance  policy;  Hart  v.  Niagara  F.  Ins.  Co.  9  Wash.  620, 
27  LJI.A.  86,  38  Pac  213;  Commercial  Union  Assur.  Co.  v.  State,  113  Ind.  331, 
15  N.  E.  518, — ^to  point  that  insurance  broker  is  not  to  be  deemed  agent  of 
assured  merely  because  of  recital  to  that  effect  in  policy. 

Cited  in  reference  note  in  53  A.  R.  202,  on  effect  of  stipulation  making  one 
procuring  insurance  application  insured's  agent. 

Cited  in  notes  in  77  A.  D.  726,  on  effect  of  stipulations  seeking  to  make  agent 
of  insurer  agent  of  assured;  9  A.  8.  R.  237,  on  applications  for  insurance  made 
out  by  agents;  20  L.ILA.  281,  as  to  when  insurance  agent  is  agent  of  assured 
as  to  filling  in  application. 
«  Knowledge  of  agent,  how  far  knowledge  of  company. 

Cited  hi  Eagle  Fire  Ot>.  ▼.  Globe  Loan  &  T.  Co.  44  Neb.  380,  €2  N.  W.  895; 
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Home  F.  Int.  Co.  ▼.  Hammang  Broi.  44  Neb.  566,  62  N.  W.  883,— holding  knowl- 
edge  on  part  of  agent  authorized  to  issue  its  policies,  of  facts  rendering  a  policy 
voidable  at  insurer's  option,  is  knowledge  of  the  company. 

Cited  in  note  in  107  A.  S.  R.  107,  on  imputing  to  insurers  knowledge  possessed 
by  their  agents  irrespective  of  stipulations  in  policy. 
Construction  of  an  avoidance  clause  in  policy  of  insurance. 

Cited  in  Masonic  Mut.  Ben.  Asso.  v.  Beck,  77  Ind.  203,  40  A.  R.  295,  holding 
where  stipulations  of  avoidance  are  inserted  for  the  sole  benefit  of  one  of  the 
parties,  the  word  void  is  to  be  construed  as  though  it  read  voidable. 
Necessity  of  writing  to  sbow  policy. 

Cited  in  King  v.  Cox,  63  Ark.  204,  37  S.  W.  877,  holding  an  oral  contract  for 
insurance  is  not  within  the  statute  of  frauds  and  if  supported  by  a  valuable 
consideration  is  valid. 
Waiver   by   acquiescence. 

Cited  in  Abbott  v.  Johnson,  47  Wis.  239,  2  N.  W.  332,  holding  use  of  machin- 
ery for  nearly  a  year  without  asserting  claim  for  damage,  together  with  assent 
to  the  computation  of  balance  due  and  giving  security  therefor,  constitutes  tk 
full  waiver. 

Admissibility  of  evidence  to  establish  an  estoppel  not  pleaded. 

Cited  in  Powell  v.  Tinsley,  137  Mo.  App.  551,  119  S.  W.  47,  holding  that  es- 
toppel may  be  shown  by  evidence  even  though  not  pleaded  where  no  opportunity 
to  plead  it  arose;  Wisconsin  Farm  Land  Co.  v.  Bullard,  119  Wis.  320,  96  N.  W. 
833,  holding  evidence  offered  to  establish  an  estoppel  in  pais  is  inadmissible 
where  no  such  estoppel  is  pleaded;  Arnold  v.  Hart,  176  111.  442,  52  N.  E.  936, 
holding  facts  are  available  as  estoppel  where  there  was  no  opportunity  to  plead 
them. 

Cited  in  note  in  27  A.  S.  R.  346,  on  evidence  of  estoppel  where  no  opportunity 
to  plead. 
Ehridence  admissible  in  reply  without  pleading. 

Cited  in  Dreutser  v.  Baker,  60  Wis.  179,  18  N.  W.  776,  holding  where  the 
defendant  as  a  defense  to  an  action  of  trespass  to  realty,  pleads  title  in  him- 
self, proof  of  any  facts  showing  such  title  is  void  may  be  shown. 

S8  AM.  REP.   SSO,  COTZHAUSEN  t,  JUDD,   4S  WIS.   SIS. 
Authority   of   partner   to   use   firm    property   to   satisfy   his   individual 
debt. 

Cited  in  Eady  v.  Newton  Coal  ft  Lumber  Co.  123  Ga.  557,  1  L.R.A.(N.S.)  650, 
51  S.  K  661,  3  A.  &  E.  Ann.  Cas.  148,  holding  one  member  has  no  implied  au- 
thority to  dispose  of  firm  property  in  satisfaction  of  his  individual  debt  or  for 
his  individual  benefit;  Johnson  v.  Crichton,  56  Md.  108,  holding  the  attempted 
appropriation  of  firm  property  by  a  partner  does  not  bar  an  action  by  the  firm 
against  the  separate  creditors  for  the  funds  so  misappropriated;  Remington  v. 
Eastern  R.  Co.  109  Wis.  154,  84  N.  W.  898,  holding  settlement  by  one  partner 
will  not  conclude  the  firm  where  the  consideration  thereof  moves  primarily  to 
the  personal  benefit  of  the  settling  partner;  Keith  v.  Armstrong,  65  Wis.  225, 
26  N.  W.  445,  holding  appropriation  of  partnership  funds  to  the  payment  of 
individual  debt  of  a  partner  when  firm  is  insolvent  is  fraudulent;  Blewett  v. 
Gaynor,  77  Wis.  378,  46  N.  W.  547,  holding  where  the  settlement  by  a  partner 
is  in  fraud  of  the  firm  or  of  one  of  the  partners  of  the  firm  action  by  the  firm  is 
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not  defeated;  Excelsior  Mill  Co.  t.  Hmnorer,  1#2  Wit.  S09,  78  N.  W.  787,  on 
application  of  parinenhlp  propertj  to  payment'  of  an  indivUiual  partner's 
debU;  Caldwell  Bkg.  &  T.  Co.  t.  Porter,  62  Or.  818,  05  Pac.  1,  holding  that 
partner  cannot  appropriate  firm  property  to  pajrment  of  hit  individual  debt. 

Cited  in  reference  notet  in  49  A.  R.  148,  on  right  of  one  partner  to  pay  in- 
dividual  debt  with  firm  property;  2  A.  S.  R.  655,  on  tale  by  partner  of  part' 
nership  property  in  payment  of  hit  private  debt;  7  A.  S.  R.  41,  on  authority 
of  partner  to  apply  claim  of  firm  to  payment  of  hit  individual  debt. 

Cited  in  note  in  7  A.  S.  R.  878,  on  mitapplication  by  partner  of  firm  property 
in  payment  of  individual  debt. 

Dittinguithed  in  Morrill  v.  Merrill,  64  N.  H.  71,  6  Atl.  602,  holding  an  in- 
tolvency  attignee  of  the  firm  hat  no  pottettory  lien  upon  property  repaired 
by  the  firm  where  the  repairt  were  credited  at  pajment  of  one  partner*t  debt. 
Right  to  recover  on  Arm  note  given  by  partner  for  individual  debt. 

Cited  in  reference  note  in  88  A.  R.  293,  on  right  to  «acover  againtt  partner- 
thip  on  firm  note  made  by  one  partner  for  individual  debt. 
Right  of  sorvlvlng  partner  to  compensation. 

Cited  in  note  in  1  L.R.A.(NJ3.)  651,  on  right  of  turviving  partner  to  compen- 
tation. 
Preference  as  to  creditors  of  insolvent  flrm. 

Cited  in  note  in  85  A.  R.  806,  on  preference  as  to  creditort  of  intolvent  part- 
nerthip. 
Right  of  recovery  where  corporate  funds  have  been  misappropriated. 

Cited  in  McLaren  v.  First  Nat.  Bank,  76  Wis.  259,  45  N.  W.  223,  on  right  of 
a  receiver  of  a  corporation  to  recover  where  there  was  a  misappropriation  of 
fundt,  by  pretident. 

S8  AM.  REP.  54 S,  WISCONSIN  RIVBR  IMPROV.  CO.  t.  MANSON,  4S 

WIS.   S55. 
Right  to  Improve  navigability  of  stream. 

Cited  in  note  in  67  UtA.  823,  on  extent  and  limitations  of  right  to  improve 
navigability  of  stream. 
Power  of  legislature  over  Improvements  on  navigable  waters. 

Cited  in  Heerman  v.  Beef  Slough  Mfg.  Booming,  Log  Driving  ft  Transp.  Co. 
1  Fed.  145,  on  the  validity  of  legislation  providing  for  improvement  of  rivers; 
Harmon  v.  Chicago,  140  111.  374,  29  N.  E.  732,  on  power  of  ttate  to  improve 
navigable  watert  at  public  expente;  Eatt  Hoquiam  Boom  ft  Logging  Co.  v. 
Neeton,  20  Wash.  142,  54  Pac.  1001,  holding  the  ttate  pottestet  the  right  to 
promote  by  artificial  meant,  the  navigability  or  fioatability  of  ttreama  with- 
in its  border;  Otbome  v.  Knife  Fallt  Boom  Corp.  32  Minn.  412,  50  A.  R.  590, 
21  N.  W.  704,  holding  the  legislature  may  authorise  tuitable  means  and  in- 
strumentalitiet  to  tecure  thit  end;  Hooker  v.  Greene,  50  Wit.  271,  6  N.  W.  816, 
holding  where  it  it  attumed  a  ttream  it  navigable  an  act  providing  for  a  bridge 
over  the  ttream  it  a  public  act;  Fallt  Mfg.  Co.  v.  Oconto  River  Improv.  Cs. 
87  Wit.  134,  58  N.  W.  257,  holding  the  legislature,  in  aid  of  navigation  upon 
public  navigable  waterwayt,  hat  plenary  power  to  authorize  flooding  dams  and 
other  ttructuret;  Re  Southern  WitcontIn  Power  Co.  140  Wis.  243,  122  N.  W. 
801,  holding  that  legislature  has  power  to  authorize  construction  of  dam  across 
navigable  ttreaniL 
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^  Power  to  establish  tolls. 

atcd  in  Benjamin  v.  Manistee  River  Improv.  Co.  42  Mich.  628,  4  N.  W.  483, 
holding  it  competent  for  the  state  to  improve  the  Manistee  river  by  making 
it  navigable  and  to  tax  the  people  or  levy  tolls  for  the  nse  of  the  improvement. 

Cited  in  reference  note  in  27  A.  S.  R.  555,  on  state  regulation  of  impro>«ments 
of  and  toll  for  use  of  rivers. 
Right  to  collect  toll  or  boom  charges  on  navigable  streams. 

Cited  in  Underwood  Lumber  Co.  v.  Pelican  Boom  Co.  76  Wis.  76,  45  N.  W.  18, 
holding  the  right  to  collect  toll  or  boom  charges  as  given  by  statute  has  no 
reference  to  mere  use  of  such  navigable  streams  as  require  no  improvements  to 
facilitate  navigation. 

Cited  in  reference  note  in  29  A.  R.  339,  on  validity  of  charge  for  use  of  stream 
by  company  authorized  by  statute  to  make  it  navigable. 

Cited  in  note  in  37  L.R.A.  715,  on  right,  as  to  canal  or  other  water  ways,  to 
take  tolls  without  franchise. 
Rights  in  navigable  waters. 

Cited  in  note  in  41  L.  ed.  U.  S.  999,  on  navigable  waters  and  right  therein. 

Corporate  franchises  as  conferring  riparian  rights. 

Cited  in  note  in  3  L.R.A.  611,  on  rule  that  corporate  franchises  do  not  con- 
fer riparian  rights. 
When  stream  can  be  used  in  floating  logs. 

Cited  in  note  in  41  LJI.A.  372,  on  necessity  that  stream  be  floatable  in  its 
natural  state  to  be  used  in  floating  logs. 

Meaning  of  provision  for  free  navigation. 

Cited  in  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.  72  Wis.  62,  7  A.  S. 
R.  837,  38  N.  W.  529,  holding  the  provision  as  to  navigable  waters  being  free 
highways  was  not  intended  to  prevent  obstructions  to  navigation  but  to  pro- 
hibit the  levying  of  a  tax  on  navigation. 
What  constitutes  a  public  purpose. 

Cited  in  Cohn  v.  Wausau  Boom  Co.  47  Wis.  314,  2  N.  W.  546,  holding  what- 
ever aids  the  use  of  the  Wisconsin  river  in  floating  logs  equally  by  all  who 
may  have  occasion  to  use  it,  is  of  public  purpose;  Wisconsin  River  Improv. 
Co.  V.  Pier,  137  Wis.  325,  21  L.R^(N.S.)  538,  118  N.  W.  857,  to  the  point  that 
public  use  is  not  impaired  or  destroyed  because  dam  caused  surplus  of  water 
available  for  power  and  private  use. 
liiablllty  for  obstructing  stream. 

CSted  in  Edwards  v.  Wausau  Boom  Co.  67  Wis.  463,  30  N.  W.  716,  on  action 
for  delay  in  assorting  logs. 

28    AM.    REP.    649,    GEaiMANTOWN   FARMEIRS'    MUT.    INS.    CO.    v. 

DHEIN,  4S  WIS.  420. 
Validity  of  an  act  in  excess  of  corporate  powers. 

Cited  in  Winterfield  v.  Cream  City  Brewing  Co.  96  Wis.  239,  71  N.  W.  101, 
holding  if  the  contract  is  within  the  general  scope  of  the  powers  and  purposes 
of  the  corporation,  it  will  not  be  void,  though  the  corporate  powers  in  some 
particulars  are  exceeded,  it  not  being  against  public  policy. 

Cited  in  reference  notes  in  78  A.  D.  677,  on  validity  of  corporate  contracts 
within  general  scope,  but  in  excess,  of  powers;  36  A.  S.  R.  686,  on  ultra  vires 
contracts  of  corporation. 

Cited  in  note  in  35  L.  ed.  U.  S.  66,  on  ultra  vires  acts  of  corporatioiis. 
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Reoorery  for  benefits  recelTed  under  ultra  Tires  oontmct. 

Cited  in  note  in  70  A.  8.  R.  176,  on  recovery  for  benefits  received  under  nKrs 
vires  contract. 
Power  of  corporation  to  contract. 

Cited  in  note  in  6  L.R.A.  290,  on  power  of  corporations  to  contract. 
Power  of  corporation  to  borrow  money. 

Cited  in  North  Hudson  Mnt  Bldg.  4  L.  Asso.  v.  First  Nat.  Bank,  70  Wis. 
81,  11  LJLA.  845,  47  N.  W.  300,  holding  in  absence  of  an  express  provision  for- 
bidding the  borrowing  of  money,  the  corporation  may  do  so  where  its  purposefi 
can  only  bs  conveniently  carried  out  by  so  doing. 

28  AM.  RBP.  552,  REHiliT  T.  FRANKIjIN  INS.  OO.  42  WIS.  440. 
Amonnt  of  recovery  on  policy. 

Cited  in  reference  note  in  20  A.  8.  R.  280,  on  amount  of  recovery  on  policy. 
Effect  of  statute  making  valoatlon  in  policy  conclnslTe  of  amonnt  of 
loss. 

Cited  in  Western  Assnr.  Co.  v.  Phelps,  77  Miss.  625,  27  So.  745;  Barnard  v. 
National  F.  Ins.  Co.  38  Mo.  App.  100, — ^holding  that  statnte  makes  amount  named 
in  policy  conclusive  of  measure  of  damages  when  destroyed;  Queen  Ins.  Co.  v. 
Leslie,  47  Ohio  St  400,  0  L.R.A.  45,  24  N.  E.  1072,  holding  in  the  absence  of 
intentional  fraud  on  part  of  insured,  it  is  not  competent  for  the  insurer  to  prove 
the  value  of  the  property  was  less  than  the  amount  mentioned  in  the  policy; 
Ritchie  County  Bank  v.  Fireman's  Ins.  Co.  55  W.  Va.  261,  47  S.  E.  0;  Bammessel 
V.  Brewers'  F.  Ins.  Co.  43  Wis.  463;  Thompson  v.  Missouri  Citizens'  Ins.  Co. 
45  Wis.  888;  Temple  v.  Niagara  F.  Ins.  Co.  100  \ris.  372,  85  N.  W.  361,— hold- 
ing the  amount  written  in  the  policy  must  bs  taken  conclusively  to  be  the  true 
value  of  the  property  wholly  destroyed;  Oshkosh  Qaslifj^t  Co.  v.  Germania  F. 
Ins.  Co.  71  Wis.  454,  5  A.  S.  R.  233,  37  N.  W.  810,  holding  the  actual  value  of 
the  real  estate  when  insured  or  destroyed,  and  the  consequent  actual  loss  to  the 
insured,  is  wholly  immaterial ;  Cayon  v.  Dwelling  House  Ins.  Co.  68  Wis.  510,  32 
N.  W.  540,  holding  fact  that  the  loss  was  "knowingly  and  intentionally^  stated 
to  be  greater  than  it  actually  was  is  immaterial. 

—  As  part  of  terms  of  Insurance. 

Cited  in  Havens  v.  Germania  F.  Ins.  Co.  123  Mo.  403,  45  A.  &  R.  570,  26 
L.R.A.  107,  27  S.  W.  718,  holding  policies  issued  and  delivered  after  the  statute 
took  effect,  fall  within  its  operative  effect  and  such  act  is  to  be  treated  as  in- 
corporated in  the  policy;  Ampleman  v.  Citizens'  Ins.  Co.  35  Mo.  App.  308,  holding 
the  statute  not  only  forms  part  of  the  contract  between  the  parties  but  must 
control  provisions  inconsistent  with  its  provisions;  Dennis  v.  Moses,  18  Wash. 
537,  40  L.RJL  302,  52  Pac  333  (dissenting  opinion),  on  force  to  bs  given  statute 
as  against  language  of  policy;  Seyk  v.  Millers'  Nat  Bank,  74  Wis.  67,  3  L.R.A. 
523,  41  N.  W.  443,  holding  the  lew  making  the  amount  written  in  a  policy  of 
insurance  on  real  property  conclusive  as  to  value  governs  though  an  Illinois 
contract  is  involved. 

—  Stipniatlons  contrary  to  statnte. 

Cited  in  Sachs  v.  London  4  L.  F.  Ins.  Co.  113  Ky.  88,  67  8.  W.  28,  holding  a 
stipulation  that  insured  in  case  of  loss  shall  become  a  coinsurer  is  in  such  case 
without  effect;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  16,  82  N.  W.  313;  Pennsyl- 
▼ania  F.  Ins.  Co.  ▼.  Draekett,  63  Ohio  St.  41,  81  A.  &  R.  608,  57  N.  £.  962,— 
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holding  the  insured  cannot  he  held  to  have  waived  these  provisions  of  statute: 
PhcBnix  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App.  46,  33  S.  W.  992,  holding  in  such 
case  a  provision  in  the  policy  allowing  the  company  to  rebuild  is  void  where 
property  is  wholly  destroyed;  Zalesky  v.  Home  Ins.  Co.  108  Iowa,  341,  79  N.  W. 
69,  on  stipulations  restricting  measure  of  damage;  Hartford  F.  Ins.  Co.  v.  Bour- 
bon County,  116  Ky.  109,  72  S.  W.  739;  Jacobs  v.  North  British  &  M.  Ins.  Co. 
61  Mo.  App.  572, — holding  an  agreement  to  arbitrate  in  such  case  is  without 
eonsideration  and  must  be  rejected. 

Value  of  property  under  concurrent  policies  of  insurance. 

Cited  in  reference  note  in  45  A.  S.  R.  578,  on  value  of  property  under  concur- 
rent policies  of  insurance. 

Cited  in  note  in  26  L.R.A.  107,  on  how  far  aggregate  of  several  policies  la 
binding  as  to  the  value  of  insured  property. 
Over-valnatlon  of  insured  property. 

Cited  in  note  in  29  A.  D.  618,  on  overvaluation  of  insured  property. 
Right  to  change  amount  written  in  fire  policy  by  stipulation. 

Cited  in  reference  note  in  47  A.  S.  R.  718,  on  right  to  change  amount  written 
in  fire  policy  by  stipulation. 

Validity  of  "valued  policy"  statutes. 

Cited  in  iEtna  Ins.  Co.  v.  Brigham,  120  Ga.  925,  48  S.  E.  348;  Daggs  v.  Orient 
Ins.  Co.  136  Mo.  382,  58  A.  S.  R.  638,  35  L.R.A.  227,  38  S.  W.  85;  Dugger  v. 
Mechanics'  ft  T.  Ins.  Co.  95  Tenn.  245,  28  L.R.A.  796,  32  S.  W.  5,— holding  stat- 
utes providing  that  insurance  compcmies  shall  pay  the  policy  holders  the  full 
amount  of  loss  are  oonstitutionaL 
^Of  laws  regulative  of  terms  of  insurance  contracts  generally. 

Cited  in  Continental  F.  Ins.  Co.  v.  Whitaker,  112  Tenn.  151,  105  A.  S.  R.  916, 
64  L.ILA.  451,  79  S.  W.  119,  holding  a  statutory  provision  that  no  misrepresenta- 
tion or  warranty  made  in  good  faith  shall  affect  a  forfeiture  unless  the  risk 
of  loss  is  increased,  is  valid  under  the  police  power;  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  38  L.R.A.  33,  19  C.  C.  A.  286,  37  U.  8.  App.  692, 
72  Fed.  413,  holding  such  statutes  are  remedial  in  their  nature,  and  are  quite 
within  the  police  power  of  the  legislature. 

ProTlsiOB  for  arbitration  as  condition  precedent  to  suit  on  Insurance 
policy. 

Cited  in  reference  note  in  57  A.  S.  R.  326,  on  provision  for  arbitration  as  con- 
dition precedent  to  suit  on  insurance  policy. 
Statute  as  part  of  contract. 

Cited  in  Sawtelle  v.  Witham,  94  Wis.  412,  69  N.  W.  72,  holding  sUtutet  are 
often  construed  into  contracts,  and  given  force  as  a  part  of  the  contract. 
Constitutionality  of  statutes  moulding  contracts. 

Cited  in  note  in  21  L.RJ^.  793,  on  constitutionality  of  statutes  moulding  con- 
tracts. 

S8  AM.  RKP.  558,  PRIDEAUX  T.  MINBRAIi  POINT,  4S  WIS.  51S. 
Burden  of  proof. 

Cited  in  reference  note  in  12  A.  S.  R.  460,  on  burden  of  proof  where  right 
depends  on  negative. 
—  As  to  contributory  negligence. 

Cited  in  Lincoln  v.  Walker,  18  Neb.  250,  25  N.  W.  66  (reaffirming  on  rehearing; 
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18  Neb.  244),  holding  if  plaintiff  can  prove  his  case  without  showing  contribu- 
tory negligence,  it  is  a  matter  of  defense  to  be  proved  by  the  defendant;  Randall 
V.  Northwestern  Teleg.  Co.  64  Wis.  140,  41  A.  R.  17,  11  N.  W.  419,  holding  con- 
tributory negligence  in  an  action  to  recover  for  negligence  of  a  defendant,  is  a 
pure  matter  of  defense;  Hoth  v.  Peters,  55  Wis.  405,  13  N.  W.  219,  holding  a 
plaintiff  giving  evidence  of  the  negligence  of  defendant  and  the  resulting  injury 
to  himself,  is  not  required  to  negative  his  own  negligence;  Shrunk  v.  St.  Joseph, 
120  Wis.  223,  97  N.  W.  946,  holding  where  plaintiff's  evidence  tends  to  show 
contributory  negligence  on  his  part  the  burden  is  upon  him  to  show  he  waa 
free  from  such  fault;  Murphy  v.  Herold  Co.  137  Wis.  609,  119  N.  W.  294,  to 
point  that  plaintiff  is  not  bound  in  first  instance  to  show  that  he  was  not  guilty 
of  contributory  negligence. 

Cited  in  reference  note  in  17  A.  S.  R.  650,  on  burden  of  proof  in  establishing 
contributory  negligence. 

Cited  in  notes  in  34  A.  R.  691,  on  showing  absence  of  contributory  negligence; 
39  A.  R.  511;  30  A.  S.  R.  40, — on  burden  of  proving  contributory  negligence. 
Contribiitory  negllgem^e  as  defenae. 

Cited  in  Curry  v.  Chicago  &  N.  W.  R.  Co.  43  Wis,  665,  holding  where  the  neg- 
ligence of  both  parties  co-operates  alike  in  producing  the  injury,  an  action  does 
not  lie;  Krueger  v.  Bronson,  45  Wis.  198,  holding  slight  negligence  of  the  plain- 
tiff is  not  such  contributory  negligence  as  to  defeat  the  action. 

—  NonauU  on  plaintiff's  case. 

Cited  in  Whitty  v.  Oshkosh,  106  Wis.  81,  81  N.  W.  992,  holding  if  plaintiff 
can  make  out  a  cause  of  action  without  disclosing  contributory  negligence 
conclusively,  the  question  in  that  regard  is  for  the  jury;  Hoth  v.  Peters,  55  Wis. 
405,  13  N.  W.  219,  holding  where  plaintiffs'  evidence  clearly  shows  contributoxy 
n^Hgence  on  his  part,  a  nonsuit  will  be  granted;  Lockwood  v.  Chicago  &  N.  W. 
R.  Co.  55  Wis.  50,  12  N.  W.  401,  holding  evidence  showing  plaintiff  was  injured 
while  attempting  to  uncouple  cars  in  motion  contrary  to  rules  of  company  justi- 
fies a  nonsuit  in  an  action  for  the  injury. 
Contributory  negligence  of  infant. 

Cited  in  note  in  12  L.RJL  217,  on  contributory  negligence  of  infant  of  tender 
age. 

PresompCion  of  due  care  as  affected  by  burden  of  proving  contributory 
negligence. 

Cited  in  note  in  116  A.  S.  R.  116,  on  effect  of  rule  as  to  burden  of  proving  con- 
tributory negligence  upon  the  presumption  of  due  care. 
Opinion  evidence  as  to  safety  of  highway. 

Cited  in  note  in  59  A.  R.  179,  on  safety  of  highway  as  proper  subject  for  opin- 
ion evidence. 

Defectiveness  or  nnsafety  of  highway  as  law  question. 

Cited  in  Gould  v.  Topeka,  32  Kan.  485,  49  A.  R.  496,  4  Pac  822,  holding  where 
a  street,  as  planned  or  ordered  by  the  governing  board,  is  so  manifestly  danger- 
ous that  a  court  can  say  as  a  matter  of  law  that  it  is  tmsafe  the  city  is  liable; 
Cloud  County  v.  Vickers,  62  Kan.  25,  61  Pac  391,  holding  a  county  cannot  avail 
itself  of  the  defense  that  the  negligent  acts  of  an  independent  contractor  was 
cause  of  injury  where  contractor  performed  work  in  conformity  to  defective  plans 
provided  by  county;  Benedict  v.  Fon-du-Lac,  44  Wis.  495,  holding  there  are  ex- 
treme oases  in  which  the  dangerous  character  of  a  highway  is  so  great  and  so 
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manifest  that  courts  are  warranted  in  holding  it  unsafe,  as  a  matter  of  law; 
Seymer  v.  Lake,  66  Wis.  651,  29  N.  W.  554,  holding  excavations  at  a  distance 
of  but  two  feet  from  a  traveled  highway  renders  the  highway  unsafe  for  travel 
as  a  matter  of  law,  where  left  unguarded;  Koenig  v.  Arcadia,  75  Wis.  62,  43 
N.  W.  734,  holding  if  there  was  a  defective  condition  of  the  street  then  the  street 
was  unsafe  as  a  matter  of  law,  and  the  city  was  liable;  La  Fave  v.  Superior, 
104  Wis.  454,  80  N.  W.  742,  holding  there  are  cases  where  the  question  of  a 
•defect  in  a  walk  can  be  determined  as  a  matter  of  law;  McGowan  v.  Watertown, 
130  Wis.  555,  110  N.  W.  402,  holding  an  excavation,  consisting  of  a  sewer  trench, 
in  the  traveled  part  of  a  highway  is  a  defect  unless  guarded  by  sufficient  barriers. 
Imputing  husband's  negligence  to  wife. 

Cited  in  note  in  110  A.  S.  R.  206,  on  imputing  husband's  negligence  to  wife. 
Negrlisence  of  driver  imputable  to  passenger. 

Cited  in  Whittaker  v.  Helena,  14  Mont  124,  43  A.  S.  R.  621,  35  Pac.  904; 
Omaha  &  R.  Valley  R.  Co.  v.  Talbot,  48  Neb.  627,  67  N.  W.  599;  Otis  v.  Janes- 
ville,  47  Wis.  422,  2  N.  W.  783;  Ritger  v.  Milwaukee,  99  Wis.  190,  74  N.  W.  815; 
Lightfoot  V.  Winnebago  Traction  Co.  123  Wis.  479,  102  N.  W.  30,— holding  the 
want  of  ordinary  care  and  prudence  of  the  driver  of  a  private  vehicle  is  imputed 
to  a  plaintiff  riding  with  him;  Lauson  v.  Fond-du-Lac,  141  Wis.  57,  135  A.  S.  R. 
30,  25  L.R.A.(N.S.)  40,  123  N.  W.  629,  holding  that  occupant  of  private  auto- 
mobile cannot  recover  for  injury  caused  by  defect  in  highway  if  negligence  of 
driver  contributed  to  accident. 

Cited  in  notes  in  54  A.  R.  145;  57  A.  R.  488,  489, — on  imputation  of  driver's 
negligence  to  one  riding  in  vehicle;  9  A.  S.  R.  491;  110  A.  S.  R.  291;  1  L.R.A. 
153;  8  L.R.A.(N.S.)  600,  610,— on  imputed  negligence  of  driver  to  passenger; 
14  L.R.A.  733,  on  imputing  contributory  negligence  of  driver  of  vehicle  to  his 
wife  injured  while  riding  with  him;  8  L.R.A.(N.S.)  640,  641,  643,  645,  646,  on 
imputing  driver's  negligence  to  passenger  traveling  in  private  vehicle. 

Disapproved  in  Carmi  v.  Ervin,  59  111.  App.  555;  Leavenworth  t.  Hatch,  57 
Kan.  57,  57  A.  S.  R.  309,  45  Pac.  65, — ^holding  one  riding  in  a  carriage  by  invi- 
tation of  the  owner  and  injured  by  reason  of  an  obstruction  in  the  street  may 
recover  from  city  though  the  driver  was  negligent,  he  having  no  control  over 
driver;  Cotton  v.  Wihnar  &  S.  F.  R.  Co.  99  Minn.  366,  116  A.  8.  R.  422,  8 
L.R.A.(N.S.)  643,  109  N.  W.  835,  9  A.  ft  £.  Ann.  Cas.  935,  holding  the  negligence 
of  the  driver  of  a  livery  team  is  not  imputable  to  the  passenger;  St.  Clair  Street 
R.  Co.  V.  Eadie,  43  Ohio  St.  91,  54  A.  R.  802,  1  N.  E.  519,  holding  the  negligence 
of  a  father  is  not  imputed  to  the  daughter  riding  with  him  so  as  to  prevent  a 
i-ecovery  from  a  third  party  whose  negligence  contributed  to  her  injuries;  Read- 
ing Twp.  V.  Telfer,  57  Kan.  798,  57  A.  S.  R.  355,  48  Pac.  134,  holding  contribu- 
tory negligence  of  husband  in  driving  over  a  bridge  cannot  be  imputed  to  the 
wife  so  as  to  bar  her  action  against  township  for  the  defective  bridge,  the  hus- 
band not  being  under  her  controL 
—  or  common  carrier. 

Cited  in  Loso  v.  Lancaster  County,  77  Neb.  406,  8  L.R.A.(N.S.)  618,  109  N. 
W^  752,  to  the  point  that  person  riding  in  public  vehicle  is  chargeable  with  neg- 
ligence of  driver  which  contributed  to  his  injury  by  negligence  of  stranger. 

Distinguished  in  Noyes  v.  Boscawen,  64  N.  H.  361,  10  A.  S.  R.  410,  10  Atl. 

600:  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass.  309,  118  A.  S.  R.  502,  8  L.R.A. 

(N.S.)   597,  79  N.  W  873,  9  A.  &  E.  Ann.  Cas.  402;  .New  York,  P.  &  N.  R.  Co. 

V.  Cooper,  85  Va.  939,  9  S.  E.  321, — holding  the  contributory  negligence  of  the 

Am.  Rep.  Vol.  XVI.— 75. 
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carrier  cannot  be  attributed  to  the  paaaenger  so  as  to  prevent  recovery  from  & 
third  person  whoee  negligence  contributed  to  the  injury. 

Disapproved  in  Covington  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  38  A.  R.  558, 
holding  the  concurrent  n^ligenoe  of  a  railway  company  cannot  be  imputed  to 
a  passenger  so  as  to  prevent  recovery  from  a  third  person;  Dean  v.  Pennsylvania 
R.  Co.  129  Pa.  614,  15  A.  S.  R.  733,  6  L.R.A.  143,  18  Atl.  718,  26  W.  N.  C.  9, 
20  PitUb.  L.  J.  N.  S.  186,  47  Phila.  Leg.  Int.  143,  holding  the  negligence  of  a. 
common  carrier  is  not  imputed  to  a  passenger  so  as  to  prevent  recovery  for  the 
negligelice  of  a  third  party  incurring  in  producing  the  injury. 
What  constitntea  ordinary  care. 

Cited  in  Duthie  v.  Washburn,  87  Wis.  231,  58  N.  W.  380,  holding  the  care 
that  any  person  or  any  kind  of  people  observe  is  not  the  criterion  of  ordinary 
care. 

Cited  in  reference  note  in  09  A.  D.  96,  on  what  is  ordinary  care. 
Degree  of  care  required  in  tbe  exercise  of  a  daty  or  right. 

Cited  in  Nass  v.  Schultz,  106  Wis.  146,  81  N.  W.  133,  holding  the  standard 
of  the  degree  of  care  required  is  that  care  such  as  the  great  mass  of  mankind 
ordinarily  exercise  under  the  same  or  similar  circumstances;  Behrens  v.  Kansas 
P.  R.  Co.  5  Colo.  400,  holding  where  injured  party  failed  to  exercise  ordinary 
and  reasonable  prudence  in  cossing  railway  tracks  there  can  be  no  recovery 
though  engineer  should  have  rung  his  bell. 

Effect    of   negligence   of   two  or   more   parties   resaltlng    in   injury   to 
third. 

Cited  in  notes  in  38  A.  R.  514,  515,  on  passenger's  right  to  sue  both  carriers 
whose  negligence  caused  his  injury;   16  A.  S.  R.  253,  on  negligence  of  two  or 
more  persons  resulting  in  injury  to  a  third. 
Duty  and  liability  of  manlclpallty  as  to  streets. 

Cited  in  Hemdon  v.  Salt  Lake  City,  34  UUh,  65,  131  A.  S.  R.  827,  96  Pac 
046,  holding  that  where  city  maintains  street  on  two  lev^,  it  may  be  its  duty  to 
place  barrier  along  upper  level;  James  v.  Portage,  48  Wis.  677,  5  N.  W.  31, 
holding  the  duty  imposed  by  statute  upon  a  city  to  keep  its  streets  in  repair,  ap- 
plies to  all  cities  and  towns  situate  in  the  state. 

Cited  in  notes  in  29  L.R. A.  ( N.S. )  825,  on  duty  of  municipality  as  to  condition 
of  rural  highway  within  its  limits;   67  L.R.A.  266,  on  municipal  liability   for 
injury  to  travelers  by  defective  streets;  20  L.R.A.(N.S.)   530,  534,  626,  on  lia- 
bility of  municipality  for  defects  or  obstructions  in  streets. 
Contributory  negligence  as  affecting  municipal  liability  as  to  streets. 

Cited  in  notes  in  17  L.R.A.  126,  on  contributory  negligence  of  traveler  in  devi- 
ating from  highway;  21  L.R.A.(N.S.)  671,  on  contributory  negligence  as  affect- 
ing municipal  liability  for  defects  and  obstructions  in  streets. 
lilabillty  of  city  for  obstructions. 

Cited  in  Guthrie  v.  Swan,  3  Okla.  116,  41  Pac.  84  (re-reported  6  Okla.  423); 
Goeltz  V.  Ashland,  75  Wis.  642,  44  N.  W.  770,— holding  it  is  not  the  duty  of  a 
town  to  prepare  and  keep  in  repair  a  public  highway  to  the  whole  width  thereof; 
Pfeifer  v.  Lake,  37  111.  App.  367  (dissenting  opinion),  on  liability  of  a  city  for 
injuries  resulting  from  negligence;  Adams  v.  Oshkosh,  71  Wis.  49,  36  N.  W.  614, 
holding  the  city  must  have  actual  notice  of  the  obstruction  to  be  liable;  Heth  v. 
Fond-du-Lac,  63  Wis.  228,  p3  A.  R.  279,  23  N.  W.  495,  on  manner  of  carrying 
out  a  public  improvement. 
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Distinguished  in  Morrison  t.  Eau  Claire,  115  Wis.  538,  95  A.  S.  R.  955,  92 
N.  W.  280,  holding  failure  of  a  city  to  remove  a  pile  of  rubbish  from  the  side- 
walk does  not  give  rise  to  any  common  law  liability. 

Admissibility  of  declarations  after  fact  to  be  established. 

Cited  in  Schillinger  v.  Verona,  88  Wis.  317,  60  N.  W.  272,  holding  a  state- 
ment concerning  an  accident  made  the  day  following  its  occurrence  is  not  ad- 
missible in  evidence;  Grisim  v.  Milwaukee  City  R.  Co.  84  Wis.  19,  64  N.  W.  104, 
holding  declarations  are  only  admissible  as  a  part  of  the  res  gestss  when  they 
are  contemporaneous  with  the  transaction  which  is  the  subject  of  the  action; 
Fitzgerald  v.  Weston,  52  Wis.  354,  9  N.  W.  13,  holding  declarations  of  a  plain- 
tiff made  during  the  life  of  her  husband,  as  to  how  an  accident  occurred,  are 
inadmissible  to  show  negligence  on  the  part  of  the  husband;  Mutcha  v.  Pierce, 
49  Wis.  231,  35  A.  R.  776,  5  N.  W.  486,  holding  a  statement  after  the  accident 
occurred  and  after  a  physician  had  dressed  the  wounds  and  injured  one  had 
taken  his  seat  in  a  buggy  to  be  carried  home  was  inadmissible  as  part  of  res 
gestse;  Marler  v.  Texas  &  P.  R.  Co.  52  L<a.  Ann.  72,  27  So.  176,  holding  declara- 
tions made  in  answer  to  questions  as  to  how  an  accident  occurred,  made  a  con- 
siderable time  after  and  when  the  conductor  and  his  train  were  miles  away, 
were  inadmissible;  Anderson  v.  Sparks,  142  Wis.  398,  125  N.  W.  925,  to  point 
that  declarations  of  driver  of  livery  carriage  to  owner  on  return  to  stable  with- 
out injured  passenger  was  not  admissible  as  part  of  res  gestse. 

Cited  in  note  in  19  L.R.A.  751,  on  how  near  the  main  transaction  declarations 
must  be  made  to  constitute  part  of  res  gestn. 
Deflnition  of  res  gestae. 

Cited  in  note  in  95  A.  D.  53,  defining  "res  gestcs." 

Necessity  of  giving  Instrtictions  with  reference  to  facts  In  eridenoe. 

Cited  in  Stilling  v.  Thorp,  54  Wis.  528,  41  A.  R.  60,  11  N.  W.  906,  holding 
the  question  of  error  in  giving  or  refusing  instructions  must  be  determined  by 
a  consideration  of  the  facts  in  evidence  to  which  they  relate. 
Municipal  acts  as  Judicial  or  ministerial. 

Cited  in  note  in  79  A.  D.  476,  on  municipal  acts  as  judicial  or  ministeriaL 

28  AM.  REP.  667,  CHUNOT  v.  liARSON,  45  WIS.  686. 
Property  rights  in  dOgs. 

Cited  in  note  in  40  L.R.A.  505,  on  property  rights  in  dogs. 
liiability  of  owner  for  injuries  caused  by  domestic  animals. 

Cited  in  reference  note  in  21  A.  S.  R.  549,  on  liability  of  owner  for  mischief 
committed  by  domestic  animals  while  in  unlawful  place. 

Cited  in  note  in  16  A.  S.  R.  632,  on  liability  for  injuries  by  vicious  animals. 
—  Scienter  as  basis  of. 

Cited  in  McClain  v.  Lewiston  Interstate  Fair  k  Racing  Asso.  17  Idaho,  63, 
26  L.R.A.(N.S.)  691,  104  Pac.  1015,  holding  that  owner  of  dog  is  liable  for  in- 
jury by  it  while  trespassing  although  he  had  no  notice  of  its  vicious  habits; 
Bormann  v.  Milwaukee,  93  Wis.  522,  33  L.R.A.  652,  67  N.  W.  924,  holding  the 
owner  is  not  liable  for  injuries  caused  by  domestic  animals  rightfully  in  the 
place  where  mischief  was  done  unless  it  is  alleged  and  proved  that  he  had  notice 
of  their  vicious  propensities. 

Cited   in   notes   in   24   L.R.A.(N.S.)    459,   on   scienter   necessary   to   owner's 
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liability  for  injury  by  dog;  25  L.R.A.(N.S.)   692,  on  scienter  as  condition  of 
liability  for  damages  by  trespassing  dog. 

Distinguished  in  Scott  v.  Qrover,  56  Vt  499,  48  A.  R.  814,  holding  the  owner 
of  a  bull  not  liable  for  injuries  inflicted  upon  plaintifiTs  horse  he  not  knowing 
of  Ticioua  nature  of  the  buU. 
What  constitutes  treapass  by  animals. 

Cited  in  note  in  49  A.  D.  256,  on  what  constitutes  a  trespass  by  animals. 
Competency  of  one  spouse  as  witness  for  oCh^r  of  facts  of  agency. 

Cited  in  Amdt  t.  Harshaw,  53  Wis.  269,  10  N.  W.  390,  holding  a  husband  a 
competent  witness  of  facts  pertaining  to  his  agency  for  wife;  Schwantes  t. 
SUte,'  127  Wis.  160,  106  N.  W.  237,  holding  where  an  evidentary  fact  is  ma- 
terial as  regards  a  party  to  an  action,  and  the  wife  of  such  party  acted  as  his 
agent  in  regard  to  the  matter,  her  acts  within  the  scope  of  her  agency,  may 
bs  testified  to  by  her. 

Absence  of  husband  as  affecting  wife*s  anthorlty  to  bind  him  for  necess- 
aries. 

Cited  in  note  in  98  A.  8.  R.  631,  on  absence  of  husband  as  affecting  wife*s 
authority  to  bind  husband  for 


S8  AM.  REP.  571,  liAUER  t.  BANBOW,  4S  WIS.  556,  Appeal  from  order 
permitting   amendment   of   cx>mplalnt    in    48    Wis.    638;    4    N.    W. 
774. 
PriTlty  of  land  owner  as  basis  for  mechanics'  Hen  on  contract  made  with 
another. 

Cited  in  Kansas  City  Planing  Mill  Co.  v.  Brundage,  25  Mo.  App.  268,  holding 
an  action  to  enforce  a  lien  can  only  be  brought  against  the  debtor;  Pinkerton 
▼.  Le  Beau,  3  S.  B.  440,  54  N.  W.  97,  holding  a  person  in  possession  of  land 
under  a  contract  of  purchase,  cannot  subject  it  to  a  mechanics'  lien,  either  on 
the  buildings  or  the  land,  to  the  prejudice  of  the  owner;  Leismann  v.  Lovely. 
45  Wis.  420,  holding  one  may  contract  for  an  improvement  upon  the  land  of 
another,  which  be  is  cultivating,  for  some  advantage  of  his  own,  without 
charing  the  owner  for  the  payment;  Clark  v.  North,  131  Wis.  699,  11  L.R.A. 
(N.S.)  764,  111  N.  W.  681,  11  A.  &  E.  Ann.  Cas.  1080,  holding  a  land  owner  did 
not  consent  to  the  drilling  of  a  well  on  his  land  so  as  to  give  a  right  to  a  lien 
thereon  for  material  where  a  third  person  contracted  for  the  well  and  was 
understood  to  be  liable  for  same. 

Cited  in  notes  in  61  A.  B.  695,  on  right  of  husband  and  wife  to  bind  property 
by  mechanics'  lien;  23  L.R.A.(N.S.)  617,  on  power  of  lessee  or  vendee  to  sub- 
ject owner's  interest  to  mechanics'  liens. 

Bistinguished  in  Edwards  ft  McC.  Lumber  Co.  y.  Mosher,  88  Wis.  672,  60  X. 
W.  264,  holding  the  statutes  as  amended  give  a  lien  on  real  property  where 
the  improvements  are  made  with  the  knowledge  and  consent  of  the  owner  there- 
of; Heath  t.  Solles,  73  Wis.  217,  40  N.  W.  804,  holding  the  rule  as  to  mecbanicft 
and  other  liens  before  statutes  were  amended,  that  property  of  owner  could  not 
be  sold  unless  owner  was  personally  liable  for  the  debt,  does  not  apply  to  ti^o 
lien  of  sub-contractor. 

—  liiabillty  of  wife  for  ImproTements  made  on  property  at  instance  of 
another. 

Cited  in  Oroth  v.  Stahl,  3  Colo.  App.  8,  30  Pac.  1061;  Wright  v.  Hood,  40 
Wis.  235,  5  N.  W.  488, — holding  mere  fact  that  the  wife  was  present  and  saw 
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improvements  being  made  and  material  furnished  did  not  bind  the  wife  where 
tlie  husband  contracted  for  them;  Wadsworth  v.  Hodge,  88  Ala.  500,  7  So.  194, 
holding  where  credit  is  given  solely  to  the  husband,  he  alone  is  bound;  Cope- 
land  V.  Kehoe,  67  Ala.  594,  holding  mere  silence  or  failure  to  dissent  will  net 
bind  her  estate;  Geary  v.  Hennessy,  9  111.  App.  17,  holding  mere  fact  that  im- 
provements were  made  under  the  wife's  daily  inspection,  with  her  knowledge 
and  consent,  will  not  make  her  land  liable  where  done  under  a  written  contract 
with  a  third  person. 

Cited  in  reference  notes  in  33  A.  R.  36;  1  A.  S.  R.  464/— on  possibility  of 
creating  mechanics'  lien  on  wife's  estate  through  husband's  agency. 

Cited  in  note  in  83  A.  S.  R.  523,  on  effect  of  wife's  knowledge  aad  consent  OB 
right  to  mechanics'  lien  on  her  separate  property. 
Meclianlc's  lien  on  married  woman^s  property  generally. 

Cited  in  reference  notes  in  31  A.  S.  R.  621;  77  A.  S.  R.  927/— on  mechaincf* 
lien  on  building  on  married  woman's  land. 
Kvidcnce  necessary  to  establish  an  agency  affecting  land. 

Cited  in  Engfer  v.  Roemer,  71  Wis.  11,  36  N.  W.  618,  holding  an  agency  to 
charge  a  principal  for  the  construction  of  a  building  cannot  be  established  by 
mere  circumstances;  Challoner  v.  Bouck,  56  Wis.  652,  14  N.  W.  810,  holding 
parol  agency  to  charge  a  principal's  realty  should  be  clearly  established;  Malone 
V.  McCuUough,  15  Colo.  460,  24  Pac.  1040,  holding  where  the  authority  resti 
in  parol,  it  must  be  clearly  expressed  and  satisfactorily  established. 
Right  to  several  Judgments  against  Joint  debtors. 

Cited  in  Lauer  v.  Bandow,  48  Wis.  638,  4  N.  W.  774,  holding  it  error  to  grant 
a  new  trial  against  the  wife  where  a  former  judgment  against  husband  in  ft 
suit  against  both  was  not  appealed  from. 

28  AM.  REP.  576,  KEXIiBT  v.  MADISON,  43  WIS.  6S8. 
**Clclm8"  and  ^'demands"  required  to  be  presented  to  city  befor* 
suit. 
Cited  in  Dawes  v.  Great  Falls,  31  Mont  9,  77  Pac.  309,  holding  the  require- 
ment that  "all  accounts  and  demands"  against  the  city  should  be  submitted  to 
the  city  council,  does  not  apply  to  a  claim  arising  fr<Hn  tort;  Nance  v.  Fallt 
City,  16  Neb.  85,  20  N.  W.  109,  holding  the  words  "claim  and  demand"  in  a  city 
charter  apply  to  claims  or  demands  arising  upon  contract  alone;  Cavin  v« 
Brooklyn,  24  Abb.  N.  C.  279,  holding  tort  claims  not  included;  Pulitzer  v.  New 
York,  48  App.  Div.  6,  62  N.  Y.  Supp.  587,  holding  where  charter  provides  that 
no  action,  for  "any  cause  whatever"  shall  be  maintained  without  presentment^ 
actions  against  the  city  ex  delicto  are  included;  Sutton  v.  Snohomish,  11  Wash. 
24,  48  A.  S.  R.  847,  39  Pac.  273,  holding  demands  resulting  from  violation  of 
municipal  duties  are  not  included  in  the  claims  requiring  presentation  and 
proof  before  suit;  Bradley  v.  Eau  Claire,  66  Wis.  168,  14  N.  W.  10;  Jung  T. 
Stevens  Point,  74  Wis.  547,  43  N.  W.  513;  Barrett  v.  Hammond,  87  Wis.  654,  58 
N.  W.  1053;  Van  Frachen  v.  Ft.  Howard,  88  Wis.  570,  60  N.  W.  1062;  Som- 
mers  v.  Marshfield,  90  Wis.  59,  62  N.  W.  937;  Flieth  t.  Wausau,  93  Wis.  446, 
07  N.  W.  731;  Mason  v.  Ashland,  98  Wis.  540,  74  N.  W.  357,— holding  the 
judicial  construction  given  to  the  words  "claim  or  demand,"  as  used  in  charter 
8  that  they  include  only  the  claims  arising  on  contract;  Haggard  v.  Carthage, 
168  Mo.  129,  67  S.  W.  567,  holding  same  of  words  in  statutes  authorizing  suits 
against  a  city  and  regulating  costs  in  same;  Vogel  t.  Antigo,  81  Wis.  642,  61 
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K.  W.  1008,  holding  the  termB  of  the  statute  maj  be  broad  enough  to  include 
tort  actions  and  require  their  submissions  to  the  city  council. 

Cited  in  reference  note  in  58  A.  S.  R.  214,  on  statutory  regulation  of  presenta- 
tion of  claims  for  damages  against  municipality. 

Distinguished  in  Richardson  County  ▼.  Hull,  24  Neb.  536,  30  N.  W.  60S, 
holding  an  action  against  a  county  is  a  claim  against  a  county  within  the  stat- 
utes requirement  presentment  before  action  may  be  maintained;  Sheel  v.  Ap- 
pleton,  49  Wis.  125,  5  N.  W.  27,  holding  the  charter  of  Appleton  more  compre- 
hensive and  actions  sounding  in  tort  were  evidently  intended  to  be  included  in 
the  prohibition  of  the  charter;  McCue  ▼.  Waupun,  06  Wis.  625,  71  N.  W.  1054, 
holding  where  laws  were  amended  so  as  to  include  ''any  claim  or  demand  of  any 
kind  or  character  whatsoever"  an  action  for  personal  tort  was  brought  within 
the  law  and  must  be  presented  as  specified;  O'Connor  v.  Fond  du  Lac,  109  Wis. 
253,  53  L.R.A.  831,  85  N.  W.  827,  holding  where  complaint  falls  to  show  com- 
pliance with  requirement  of  the  city  charter  ia  presenting  statement  of  claim 
for  council  to  pass  upon,  as  a  condition  to  maintenance  of  action,  such  failure 
is  fatal ;  Wright  v.  Merrimack,  52  Wis.  466,  9  N.  W.  390,  holding  a  requirement 
that  no  action  upon  any  claim  for  which  a  money  judgment  is  demanded  shall 
be  maintained  unless  statement  is  filed  with  town  clerk  includes  an  action  to 
recover  an  illegal  collection  of  a  tax. 
**01aiiiia  and  demanda"  against  public. 

Cited  in  Houston  v.  State,  98  Wis.  481,  42  L.R.A.  39,  74  N.  W.  Ill,  holding 
the  provision  of  the  statutes  authorizing  presentment  of  just  claims  against 
the  state  does  not  include  a  demand  based  upon  unlawful  acts  of  officers  of  the 
•Ute. 

Distinguished  in  Hill  v.  Fond  du  Lac,  56  Wis.  242,  14  N.  W.  25,  holding  a 
damage  claim  for  tort  is  not  an  "account  or  demand"  within  the  provision  re- 
quiring "accounts  and  demands"  to  be  verified. 

Disapproved  in  Houta  v.  Uinta  County,  11  Wyo.  152,  70  Pac.  840,  holding  the 
words  "claims  and  demands"  as  used  in  revised  statutes  embrace  all  claims 
and  demands  for  money. 
Conatruction  of  charter  limiting  time  for  bringing  action  against  city. 

Cited  in  reference  note  in  30  A.  R.  307,  on  construction  of  city  charter  limit- 
ing time  for  bringing  action. 
Conatruction  of  general  words  according  to  narrower  context. 

Cited  in  SUte  v.  Black,  75  Wis.  490,  44  N.  W.  635,  holding  the  words  "other 
property"  limited  to  such  tangible  claases  aa  previously  enumerated;  State  ex 
reL  Lederer  v.  Inter-National  Invest.  Co.  88  Wis.  512,  43  A.  S.  R.  920,  60  N. 
W.  796,  holding  a  general  clause  "or  for  any  lawful  business  or  purpose  what- 
iver"  following  several  specific  classes,  extends  only  to  things  of  a  kindred 
nature  to  those  specifically  authorised. 
Right  to  bill  of  particnlars  in  tort  actions. 

Cited  in  Plymouth  v.  Fields,  125  Ind.  323,  25  N.  £.  346,  holding  in  an  action 
for  injuries  to  a  person,  or  for  a  mere  personal  tort,  such  a  thing  as  an  itemized 
account  or  bill  of  particulars,  is  impossible,  as  well  as  unknown  in  practice. 

S8  AM.  REP.   570,  OOUGH  T.  GOLDSMITH.   44  WIS.  S6S. 
What  constitutes  privileged  conunnnicationa. 

Cited  in  note  in  9  E.  R.  C.  81,  on  communication  made  in  discharge  of  public 
or  private  duty  as  privileged. 
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Sending  letters  as  publication  In  libel. 

Cited  in  note  in  13  A.  S.  R.  628,  on  sending  letters  as  publication  in  libel. 
Liability  for  subsequent  repetition  of  slanderous  or  libelous  words. 

Cited  in  Burkett  v.  GriflSth,  90  Cal.  532,  25  A.  S.  R.  151,  13  L.R.A.  707,  27 
Pac.  527,  holding  one  is  not  liable  for  the  subsequent  repetition  of  alleged  slan- 
derous words  by  another,  without  his  direction  or  authority. 

Cited  in  reference  note  in  39  A.  R.  454,  on  responsibility  of  utterer  for  unau- 
thorized repetition  of  slander. 

28  AM.  REP.  582,  BROWN  T.  SWINEFORD,  44  WIS.  289. 
Proof  of  pecuniary  circumstances  of  party. 

Cited  in  notes  in  67  A.  D.  562,  on  admissibility  of  pecuniary  circumstances  of 
party  in  action  involving  exemplary  damages;   67  A.  D.  564,  on  admissibility 
of  evidence  of  defendant's  wealth  in  action  for  assault  and  battery;  67  A.  D. 
r)66,  on  how  pecuniary  circumstances  of  defendant  may  be  proved. 
Right  to  award  of  punitive  or  exemplary  damages. 

Cited  in  Chicago  Consol.  Traction  Co.  v.  Mahoney,  230  111.  562,  82  N.  E. 
868,  holding  they  may  be  given  not  alone  as  compensation  but  as  punishment 
to  the  one  doing  the  wrong;  State  v.  Shevlin-Carpenter  Co.  99  Minn.  158,  108 
N.  W.  935,  9  A.  &;  £.  Ann.  Cas.  634,  upholding  statutory  provision  for  double 
or  treble  damages  for  wilful  trespass  upon  land;  Bingham  v.  Lipman,  40  Or. 
363,  67  Pac.  98,  holding  punitive  or  vindictive  damages  may  be  allowed  in 
•cases  of  tort;  Vassau  v.  Madison  Electric  R.  Co.  106  Wis.  301,  82  N.  W.  152, 
holding  the  court  is  not  justified  in  submitting  question  of  punitive  damages 
where  passenger  ejected  from  car  presented  a  coin  unusual  in  appearance  and 
-conductor  acted  in  good  faith  in  refusing  it. 

Disapproved  in  State  ex  rel.  Scobey  v.  Stevens,  103  Ind.  55,  53  A.  R.  482, 
2  N.  £.  214,  holding  the  legislature  has  no  power  to  authorize  the  recovery  of 
unrestricted  exemplary  damages. 
•~For  criminal  tort. 

Cited  in  Brown  v.  Evans,  8  Sawy.  488,  17  Fed.  912,  holding  one  may  by  a 
single  act,  c<Hnmit  two  offenses,  one  against  the  civil  law,  and  the  other  against 
the  state,  and  a  judgment  in  the  one  case  is  no  bar  to  a  prosecution  in  the 
-other;  Armstrong  v.  State,  54'  Ark.  364,  15  S.  W.  1036,  holding  in  case  of  ma- 
licious mischief  punitive  damages  may  be  assessed  though  a  judgment  con- 
-victing  the  offender  of  a  public  wrong  has  been  entered;  Smith  v.  Bagwell,  19 
Pla.  117,  45  A.  R.  2,  holding  such  award  is  not  in  violation  of  that  portion  of 
the  declaration  of  rights  ''that  no  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense;"  Corcoran  v.  Harran,  55  Wis.  120,  12  N.  W. 
468,  holding  the  imposition  of  a  fine  in  a  criminal  proceeding  for  assault  and 
battery  is  no  bar  to  exemplary  damages  in  a  civil  action  for  the  same  act. 

Cited  in  notes  in  27  A.  D.  688;  50  A.  D.  773,  774;  61  A.  D.  100;  28  A.  S.  R. 
•882,— on  recovery  of  exemplary  damages  for  criminal  tort. 

Disapproved  in  Murphy  v.  Hobbs,  7  Colo.  541,  49  A.  R.  366,  5  Pac  119,  hold- 
ing where  the  tort  is  punishable  criminally,  punitive  damages  cannot  be  award- 
ed. 
Evidence  of  provocation  to  mitigate  damages  in  cItII  action  for  assault. 

C5ted  in  note  in  11  L.R.A.(N.S.)  671,  on  evidence  of  provocation  to  mitigate 
damages  in  civil  action  for  assault. 
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What  necessary  to  constitute  legal  Jeopardy. 

Cited  in  Re  McClaskey,  2  Okla.  568,  37  Pae.  854,  holding  a  person  is  not  in 
legal  jeopardy  until  he  is  put  upon  trial  before  a  competent  court  under  an 
indictment  or  information. 
Restriction  of  argument  of  council  to  erldence. 

ated  in  Alaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  89  C.  C.  A.  351,  182 
Fed.  593   (dissenting  opinion),  on  argument  on  facts  outside  the  case;  Dennis 
V.  SUte,  139  Ala.  109,  35  So.  651,  holding  the  limito  of  legitimate  argument  not 
transgressed  by  statement  "you  gentlemen  know  the  evils  of  these  crap  games — 
a  crowd  of  negroes  with  a  bottle  of  whisky  and  a  pistol  get  together  to  gamble, 
snd  you  know  crimes  grow  out  of  these  meetings;"  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Sokal,  61  Ark.  130,  32  S.  W.  497,  holding  it  prejudicial  error  where 
assertions  as  to  facts  unsupported  by  evidence  are  made  or  appeals  to  prej- 
udices foreign  to  the  case;   Sanger  v.  McDonald,  82  Ark.  432,  102  S.  W.  690^ 
holding  it  prejudicial  error  to  permit  allusion  to  failure  of  one  to  testify  where 
it  does  not  appear  any  evidence  that  might  be  given  would  be  material;  People 
V.  Mitchell,  62  Cal.  411,  holding  for  counsel  to  state  facts  not  proven  or  sought 
to  be  proven  is  error  sufficient  for  reversal  where  objected  to  by  opposing  coun- 
sel; Grant  v.  Vamey,  21  Colo.  329,  40  Pac.  771,  holding  he  should  not  be  per- 
mitted to  supply  the  defects  of  proof  by  drawing  upon  the  imagination ;  Western 
&  A.  R.  Ca  V.  Cox,  115  Ga.  715,  42  S.  E.  74,  holding  a  mistrial  should  have  been 
granted  where  counsel  in  his  concluding  remarks  spoke  of  the  defendant  cor- 
poration in  terms  inflammatory  and  improper ;  Chicago  &  A«  R.  Co.  v.  Bragonier^ 
13  111.  App.  467,  holding  the  reading  by  counsel  of  a  newspaper  article,  castin*^ 
a  reflection  upon  all  railroads  on  account  of  fancied  recklessness,  as  part  of  his 
argument,  was  improper;   Supreme  Lodge  M.  W.  v.  Jones,  113  111.  App.  21,. 
holding  where  he  states  as  fact  matter  pertinent  to  the  issue  and  not  in  evi- 
dence, he  abuses  his  privilege  and  same  is  ground  for  a  new  trial  or  reversal; 
Bradburn  v.  United  States,  3  Ind.  Terr.  604,  64  S.  W.  550,  holding  it  error  in 
court  to  refuse  to  exclude  statement  of  attorney  in  argument  that  the  prisoner 
stole  cattle  and  was  a  dare  devil,  such  statement  being  based  on  testimony 
that  prisoner  had  before  been  arrested  for  such  offense  but  acquitted;  State  v. 
Comstock,  20  Kan.  650,  holding  a  judgment  will  not  be  reversed  merely  because 
of  improper  remarks  where  it  does  not  appear  they  might  have  had  a  material 
effect  upon  the  verdict  rendered  by  the  jury;  State  v.  Wait,  44  Kan.  310,  24 
Pac.  354,  holding  it  error  to  permit  an  attorney  in  his  closing  remarks  to  give 
supposed  views  of  the  supreme  court  which  views  had  nothing  to  do  with  the 
law  of  the  case  in  consideration;  Wells  v.  Moses,  87  Minn.  432,  92  N.  W.  334, 
holding  statements  that  plaintiffs  were  taking  interest  and  usury  during  the 
period   covered    by    transactions   before   the   jury   and   expressing   an   opinion 
that  these  transactions  were  no  exception  were  ground  for  a  new  trial;  State 
V.  Jackson,  95  Mo.  623,  8  S.  W.  749,  reversing  a  judgment  by  reason  of  re- 
marks amounting  to  a  covert  threat  that  if  jury  failed  to  find  a  verdict  of 
guilty  their  error  would  be  corrected  by  an  outside  tribunal  acting  independent 
of  all  law;  State  v.  Young,  99  Mo.  666,  12  S.  W.  879,  holding  personal  abuse  of 
a  defendant  by  calling  him  a  *'mean  low  down  wicked  deviV'  and  statements  of 
an  incorrect  proposition  of  law  are  alike  condemned  and  not  to  be  tolerated: 
Evans  ▼.  Trenton,  112  Mo.  390,  20  S.  W.  614,  holding  statements  as  to  what  a 
witness  would  have  testified  had  he  been  called  and  remarks  outside  the  case 
are  unwarranted  and  are  ground  for  a  new  trial;  Hilliard  v.  Beattie,  59  X.  11. 
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462,  holding  it  is  neither  the  duty  nor  the  right  of  counsel  to  appeal  to  pre- 
judices, just  or  unjust,  against  his  adversary,  outside  the  case  he  has  to  try; 
Bullard  v.  Boston  &  M.  R.  Co.  64  N.  H.  27,  10  A.  S.  R.  367,  6  Atl.  838,  holding 
an  assertion  by  counsel  that  a  physician  was  not  called  as  a  witness  because 
he  had  found  by  a  conversation  with  the  physician  that  he  had  not  made  an 
examination  and  could  give  no  testimony  is  hearsay  and  ground  for  a  new  trial; 
People  V.  Fielding,  168  N.  Y.  542,  70  A.  S.  R.  495,  46  L.R.A.  641,  63  N.  E.  497, 
14  N.  Y.  Crim.  Rep.  34,  objecting  to  assertions  by  the  district  attorney  of  facts 
not  proved  and  to  appeals  to  the  passion  and  prejudice  of  the  jury;  State  v. 
Kent,  6  N.  D.  516,  36  L.R.A.  618,  67  N.  W.  1052,  holding  he  may  employ  the 
weapons  of  wit,  satire,  and  ridicule  so  long  as  he  keeps  within  the  record , 
but  he  must  not  attempt  to  fortify  his  case  by  his  own  assumption  of  facts,  un- 
supported by  the  evidence;  Elliott  v.  Espenhain,  59  Wis.  272,  18  N.  W.  1,  con- 
demning remarks  of  counsel,  attacking  conduct  of  a  defendant,  which  were  un- 
fair and  not  legitimate  conclusions  from  the  record;  Baker  v.  Madison,  62  Wis. 
137,  22  N.  W.  141,  holding  the  rule  does  not  prohibit  a  statment  by  counsel  of 
a  fact  proved  in  the  case  though  such  fact  is  outside  the  issue;  Sasse  v.  State, 
68  Wis.  630,  32  N.  W.  849,  holding  the  permitting  of  counsel,  to  enumerate  list 
of  crimes  alleged  to  have  been  committed  by  the  defendant,  in  his  opening  ad- 
dress to  the  jury  is  ground  for  a  new  trial;  Waterman  v.  Chicago  &  A.  R.  Co. 
82  Wis.  613,  52  N.  W.  247,  holding  remarks  of  counsel  tending  to  stimulate  a 
sympathetic  and  willing  jury  to  materially  increase  a  verdict  against  a  corpo- 
ration cannot  be  justified  and  ought  not  to  be  tolerated;  Friemark  v.  Rosen- 
krans,  81  Wis.  359,  51  N.  W.  567,  holding  where  irrelevant  remarks  of  counsel 
on  matters  not  in  evidence  are  not  prejudicial  a  new  trial  will  not  be  granted^ 
but  such  remarks  are  condemned;  Schillinger  v.  Verona,  88  Wis.  317,  60  N.  W. 
272,  holding  statements  of  facts  not  in  evidence,  reflecting  upon  the  integrity 
and  honesty  of  a  witness  and  tending  to  influence  the  jury  are  highly  improper 
and  exceptionable;  Wunderlich  v.  Palatine  F.  Ins.  Co.  104  Wis.  382,  80  N.  W. 
467,  on  counsel  referring  during  argument  to  matters  not  in  evidence;  Gutz- 
man  v.  Clancy,  114  Wis.  589,  58  L.R,A.  744,  90  N.  W.  1081,  holding  counsel 
have  no  right  to  make  assertions  upon  their  own  knowledge,  in  addressing  the 
jury  in  argument,  which  assertions,  if  admissible  at  all,  could  be  so  only  under 
sanction  of  a  witness's  oath;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Washington,  42 
Tex.  Civ.  App.  380,  92  S.  W.  1054,  holding  remarks  of  counsel  to  a  jury,  out- 
side the  record,  denouncing  a  defendant  as  an  "octopus"  and  his  witnesses  as 
"fakes**  and  "liars"  was  prejudicial  error;  Magoon  v.  Boston  &  M.  R.  Co.  67  Vt. 
177,  31  Atl.  166,  holding  remarks  of  counsel  tending  to  convey  to  the  jury  the 
thought  that  a  witness  was  hired  to  swear  falsely,  in  absence  of  evidence  of  such 
fact  are  grounds  for  reversal ;  State  v.  Williams,  28  Nev.  395,  82  Pac.  363,  to  the 
point  that  if  counsel  persist  in  arguing  upon  pertinent  facts  not  before  jury, 
new  trial  may  be  granted;  Richards  v.  United  States,  99  C.  C.  A.  401,  175  Fed. 
911  (dissenting  opinion),  on  propriety  of  granting  new  trial  because  of  re- 
marks of  counsel. 

Cited  in  reference  note  in  48  A.  R.  336,  339,  on  improper  comments  of  counsel 
at  trial;  10  A.  S.  R.  376,  on  statements  of  counsel  in  argument,  which  amount 
to  error. 

Cited  in  notes  in  66  A.  R.  820,  on  effect  on  conviction  of  improper  remarks 
of  counsel  to  jury;  68  A.  R.  651,  as  to  what  abuse  of  privilege  of  argument 
by  counsel  will  cause  reversal;  9  A.  S.  R.  560,  on  misconduct  of  counsel  Id 
argument  as  ground  for  reversaL 
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—  Allusion  to  supposed  wealth  or  porerty  of  parties  In  damage  suit. 

Cited  in  Taylor  v.  Harris,  68  111.  App.  92,  holding  it  error  sufficient  to  reverse 
where  counsel  was  permitted  to  refer  to  wealth  of  defendant  and  poverty  of  the 
plaintiff  in  efforts  to  arouse  sympathy  of  jury  and  secure  a  large  verdict. 

Cited  in  note  in  8  E.  R.  C.  378,  380,  on  necessity  of  alleging  and  proving 
special  damage  in  lihel  and  slander. 

—  Effect  of  cautionary  charge  or  exclusion  from  Jury. 

Cited  in  Union  Compress  Co.  ▼.  Wolf,  63  Ark.  174,  37  S.  W.  877,  holding 
prejudicial  statements  are  not  removed  by  rebuke  of  counsel  and  a  direction 
by  the  court  to  disregard;  Smith  v.  Western  U.  Teleg.  Co.  65  Mo.  App.  626, 
holding  the  giving  of  his  own  experience  as  operator  in  an  sction  for  delay  in 
sending  a  telegram,  in  the  closing  argument,  over  objection  of  opposing  coun- 
sel was  ground  for  a  new  trial  though  the  court  after  admitting  it  charged  the 
jury  not  to  consider  it;  Rudiger  v.  Chicago,  St  P.  M.  &  O.  R.  Co.  101  Wis. 
202,  77  N.  W.  169,  holding  objectionable  remarks  tending  to  influence  the  minds 
of  the  jury  are  ground  for  reversal  though  the  court  rule  the  remarks  improper; 
Porter  v.  Day,  44  111.  App.  256,  holding  same  as  to  statement  of  counsel  that 
defendant  had  paid  commissions  to  another  agent  after  evidence  on  this  point 
had  been  refused;  O.  H.  A  S.  A.  R,  Co.  v.  Marsden,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)   560,  holding  remarks  not  cured  by  instruction  to  disregard. 

Distinguished  in  Lund  v.  Upham,  17  N.  D.  210,  116  N.  W.  88,  holding  that 
new  trial  would  not  be  granted  because  of  remarks  of  counsel  when  not  prompt- 
ly objected  to  and  where  court  charged  to  disregard  them. 
•^  Duty  of  court  to  restrict  argument. 

Cited  in  Union  P.  R.  Co.  v.  Field,  69  C.  C.  A.  536,  137  Fed.  14,  holding  court 
and  counsel  should  guard  the  jury  with  zealous  care  against  all  ill^al,  im- 
proper, or  unfair  arguments  or  suggestions;  Kaime  v.  Omro,  49  Wis.  371,  5  N. 
W.  838,  holding  the  court  should  restrict  counsel  to  the  real  issues  in  the  case 
and  the  presumption  is  that  this  is  done  in  a  case;  Pearsall  v.  Tabour,  90  Minn. 
248,  108  S.  W.  808,  holding  it  the  duty  of  the  trial  courts,  in  jury  trials,  to 
interfere  in  all  proper  cases  of  their  own  motion  to  prevent  these  abuses;  Nel- 
son v.  Welch,  116  Ind.  270,  16  N.  £.  634,  holding  it  the  duty  of  the  offending 
party  to  make  it  appear  by  the  record,  that  nothing  reasonably  proper  to  be 
done  was  omitted  to  rectify  the  wrong;  Benson  v.  State,  56  Tex.  Crim.  Rep. 
52,  118  S.  W.  1049,  holding  that  it  was  reversible  error  for  court  to  permit 
district  attorney  to  refer  to  former  conviction. 

Cited  in  reference  note  in  1  A.  8.  R.  368,  on  right  and  duty  of  court  to  stop 
improper  comments  of  coimsel. 

—  Objection  as  basis  for  error. 

Cited  in  Huckell  v.  McCoy,  38  Kan.  53,  16  Pac.  870,  holding  improper  re- 
marks, prejudicial  to  the  interests  of  the  adverse  party  and  over  his  objection 
is  ground  for  a  new  trial,  where  verdict  rendered  may  have  been  procured  by 
reason  of  such  remarks;  Rheiner  v.  Stillwater  Street  R.  &  Transfer  Co.  31  Minn. 
193,  17  N.  W.  279,  holding  it  error  and  sufficient  cause  for  a  new  trial  to  per- 
mit counsel,  over  objections  and  exceptions,  to  comment  upon  facts  pertinent  to 
the  issue,  but  not  in  evidence;  Sidekum  v.  Wabash,  St.  L.  &  P.  R.  Co.  93  Mo. 
400,  3  A.  S.  R.  549,  4  S.  W.  701,  holding  in  the  absence  of  timely  objection  and 
exception  to  illegitimate  remarks  there  is  deemed  to  be  a  waiver  in  a  civil  suit : 
Courier  Printing  &  Pub.  Co.  v.  Wilson,  3  Neb.  (Unof.)  136,  90  N.  W.  1120, 
holding  arguing  to  the  jury  upon  pertinent  facts  not  before  the  jury  and  ez- 
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pressly  excluded  by  the  oourt  is  gronnd  for  reversal  or  new  trial  where  duly 
excepted  to;   Vickers  v.  United  States,  1  Okla.  Crim.  Rep.  462,  98  Pac.  467, 
holding  that  new  trial  should  be  granted  where  district  attorney  appealed  to 
passion  and  prejudice  of  jury  against  objection. 
Physical  examination  in  open  court. 

Cited  in  note  in  68  A.  S.  R.  249,  on  physical  examination  of  parties  in  open 
court. 

—  Indecent  corporal  exhibition  to  Jury. 

Cited  in  Guhl  v.  Whitcomb,  109  Wis.  69,  83  A.  S.  R.  889,  85  N.  W.  142,  hold- 
ing the  photographic  exposure  of  the  body  of  a  female  in  court  is  never  neces- 
sary and  should  not  be  tolerated;  Garvik  v.  Burlington,  C.  R.  &  N.  R.  Co.  124 
Iowa,  691,  100  N.  W.  498,  holding  a  physical  examination  of  defendant's 
private  parts  by  the  jury  where  question  was  whether  owner  was  physically 
incapacitated  for  having  sexual  intercourse  should  not  have  been  tolerated; 
Hall  V.  Manson,  99  Iowa,  698,  34  L.R.A.  207,  68  N.  W.  922  (dissenting  opinion), 
on  indecent  exposure  in  the  presence  of  the  jury. 

28  AM.  REP.  591,  M£UR£R'S  WILIj,  44  \I^S.  392. 
Sufficiency  of  attestation  of  will. 

Cited  in  reference  notes  in  30  A.  S.  R.  882;  33  A.  S.  R.  270, — on  sufficiency  of 
wiirs  attestation. 
•^  Necessity  of  testator^s  presence. 

Cited  in  reference  note  in  59  A.  R.  669,  on  what  constitutes  signing  in  testa- 
tor's presence. 

Cited  in  notes  in  60  A.  R.  285;  49  A.  S.  R.  156;  74  A.  S.  R.  643;  8  L.R.A. 
826,— on  necessity  of  witness's  signing  in  testator's  presence;  114  A.  S.  R.  228, 
on  presence  of  testator  at  attestation  of  will  where  he  is  within  clear  vision. 
Effect  of  forgetf ulness  of  attesting  witness  on  validity  of  will. 

Cited  in  Re  Gilbnor,  117  Wis.  302,  94  N.  W.  32,  holding  mere  indeflniteness  of 
recollection  will  not  suffice  to  overcome  the  presumption  in  favor  of  a  will  sub- 
scribed and  attested  by  witnesses;  O'Hagan's  Will,  73  Wis.  78,  9  A.  S.  R.  763,  40 
N.  W.  649,  holding  where  witnesses  verified  their  signatures  but  could  not  recol- 
lect having  attested  the  will  the  legal  presiunption  from  signatures  is  not  over- 
come; Allen  V.  Griffin,  69  Wis.  529,  35  N.  W.  21,  holding  it  is  not  necessary  to 
validity  of  a  will  that  the  witnesses  know  the  nature  of  the  instrument  they  are 
signing;  Thompson  v.  Owen,  174  111.  229,  45  L.R.A.  682,  51  N.  E.  1046,  holding 
failure  of  witnesses  to  recollect  all  the  formalities  is  not  material  where  will 
or  property  attested  and  signatures  are  genuine. 
Necessity  of  a  formal  request  that  one  sign  as  witness. 

Cited  in  Re  Ames,  40  Or.  495,  67  Pac.  737,  holding  one  signs  "at  the  request 
of  the  testator"  where  he  signs  as  witness  after  seeing  the  testator  sign  the  will 
he  understanding  and  assenting  to  the  act^  Hull  v.  Hull,  117  Iowa,  738,  89  N. 
W.  979,  holding  prima  facie  proof  of  attestation  shown  by  clause  showing  proper 
publication  and  signature  by  witnesses  whose  signatures  are  proven  to  be  genuine. 

Cited  in  notes  in  80  A.  D.  242,  on  necessity  of  request  by  testator  to  witness  to 
sign  will;  114  A.  S.  R.  217;  8  L.R.A  827,— on  signing  will  at  testator's  request. 
Weight  and  effect  of  testimony  of  subscribing  witness. 

Cited  in  not«  in  77  A.  S.  R.  474,  475,  on  weight  and  effect  of  testimony  of  sub- 
scribing witness  on  probate  of  will. 
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AdmlMlbiUty  of  testimony  oatslde  tliat  of  sntaoriblns  witnesses. 

Cited  in  Newell  v.  White,  29  R.  I.  343,  73  AtL  798,  to  point  that  will  may  be 
supported  against  testimony  of  subscribing  witnesses  if  their  testimony  is  over- 
borne by  other  evidence. 

Cited  in  note  in  114  A.  S.  R.  237,  on  right  to  put  in  evidence  outside  testimony 
of  attesting  witnesses. 
Attestation  clause  as  eridence. 

Cited  in  note  in  114  A.  S.  R.  239,  on  attestation  clause  as  evidence  where 
testimony  of  witnesses  to  will  is  not  obtainable. 
ConclusiTeness  of  Tordict  in  an  equity  case. 

Cited  in  Williams  v.  Williams,  82  Wis.  393,  62  N.  W.  429,  holding  a  verdict  by 
the  jury  on  a  special  issue  submitted  is  not  conclusive  upon  the  court  but  merely 
advisory;  Huse  v.  Wsshbum,  59  Wis.  414,  18  N.  W«  341,  holding  in  an  action  to 
foreclose  a  mechanics'  lien  the  verdict  of  a  jury  is  only  advisory  and  may  be 
disregarded. 
Right  to  assess  costs  against  whole  estate  where  part  only  is  inTolved. 

Cited  in  Dean  v.  Dean,  54  Wis.  23,  11  N.  W.  239,  holding  where  the  matter  in 
litigation  is  not  severed  irGm  the  general  estate  so  it  is  not  affected  by  the  suit 
the  costs  are  properly  paid  out  of  funds  of  the  estate;  Dodge  v.  Williams,  46 
Wis.  70,  1  N.  W.  92,  holding  in  view  of  the  gravity  of  questions  involved  the  tax- 
able costs  in  both  suits  should  be  paid  out  of  the  trust  fund. 
Impeaclunent  of  witness. 

Cited  in  reference  note  in  8  A.  S.  R.  462,  on  impeachment  of  witness  by  repu- 
tation for  veracity. 

98  AM.  REP.   599,  MORRISON  t.   PHIIililPS  St  O.   CONSTR.  CO.   44 

WIS.  405. 
Right  of  conunon  carrier  to  limit  liability  by  contract. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Chapman,  30  111.  App.  504,  holding  the 
carrier  cannot,  by  stipulation  in  the  bill  of  lading,  relieve  itself  from  the  re- 
sulU  of  its  own  negligence;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Witty,  32  Neb.  275,  29 
A.  S.  R.  436,  49  N.  W.  183;  Atchison,  T.  A  S.  F.  R.  Co.  v.  Lawler,  40  Neb.  356,  58 
N.  W.  968, — holding  a  contract  of  exemption  or  partial  exemption  in  case  of 
loss  resulting  from  negligence  of  the  carrier  is  invalid  and  contrary  to  public 
policy;  Black  v.  Goodrich  Transp.  Co.  55  Wis.  319,  13  N.  W.  244,  holding  con- 
tract must  expressly  provide  for  exemption  from  ne^igenoe  of  carrier  to  be  up- 
held; Courteen  v.  Kanawha  Dispatch,  110  Wis.  610,  55  L.RJL  182,  86  N.  W.  176, 
holding  a  valid  contract  limiting  the  conunon-law  liability  of  a  common  car- 
rier, may  be  made  in  any  respect  except  exemption  from  the  consequence  of 
negligence;  Abrams  v.  Milwaukee  L.  S.  A  W.  R.  Co.  87  Wis.  485,  41  A.  S.  R.  55,  58 
N.  W.  780,  holding  the  carrier  cannot  by  contract  exempt  itself  from  liability  for 
injuries  resulting  from  its  negligence  or  that  of  its  employees. 

Cited  in  reference  note  in  94  A.  D.  566,  on  power  of  common  carrier  to 
limit  his  liability  by  special  contract  or  by  notice. 

Cited  in  notes  in  32  A.  D.  500,  on  restriction  on  power  of  common  carrier  to 
limit  its  liability;  18  L.R.A.  527,  on  right  of  common  carrier  to  limit  common- 
law  liability  by  contract  in  absence  of  negligence;  5  E.  R.  C.  347,  on  right  of 
carrier  to  limit  his  liability  by  contract. 

Distinguished  in  Annas  v.  Milwaukee  &  N.  R.  Co.  67  Wis.  461,  57  A.  R.  388, 
80  N.  W.  282,  holding  where  passenger  is  carried  gratuitously  a  contract  ex- 
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cmpting  the  carrier  for  injuries  caused  by  negligence  of  employees  except  gross 
negligence  will  be  upheld. 

—  In  carriage  of  live  stock. 

Cited  in  Lewis  v.  Pennsylvania  R.  Co.  70  N.  J.  L.  132,  56  Atl.  128,  1  A.  &  E. 
Ann.  Cas.  156,  holding  contracts,  limiting  the  liability  of  carriers  of  live  stock 
and  casting  upon  the  shipper  the  obligation  to  feed  and  water  en  route,  are 
valid;  Richardson  v.  Chicago  &  N.  W.  R.  Co.  61  Wis.  696,  21  N.  W.  49,  on  stipu- 
lations of  exemption  in  carriage  of  live  stock. 

Cited  in  note  in  67  A.  D.  213,  on  limitation  of  liability  of  carriers  of  animals  by 
contract. 
^  Presumption  as  to  knowledge  of  terms  of  written  instrument. 

Cited  in  German  Bank  v.  Muth,  96  Wis.  342,  71  N.  W.  361,  holding  in  the  ab- 
i^cnse  of  fraud  or  mistake  one  executing  a  mortgage  is  conclusively  presumed  to 
know  its  contents. 

—  As  to  term  of  bill  of  lading. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Weakly,  50  Ark.  397,  7  A.  S.  R.  104,  8 
S.  W.  34,  holding  contract  limiting  liability  of  a  carrier  presumably  known  to 
parties. 

Cited  in  note  in  26  A.  S.  R.  121,  on  presumption  that  shipper  knows  and  as- 
sents to  conditions  in  contract  of  shipment. 
Evidence  of  shipper's  assent-to  limitation  of  carrier's  liability. 

Cited  in  note  in  88  A.  S.  R.  82,  on  evidence  of  shipper's  assent  to  limitation  of 
carrier's  liability. 
Carrier's  liability  for  loss  or  injury  to  livestock. 

Cited  in  notes  in  130  Am.  St.  Rep.  453,  on  carrier's  liability  for  loss  of,  or 
injury  to,  livestock;  18  L.R.A.(N.S.)   88,  as  to  whether  carrier  is  an  insurer  of 
live  stock  transported. 
Carrier's  relation  to  one  riding  free. 

Cited  in  note  in  57  A.  R.  391,  on  carrier's  relation  to  one  riding  without  mak- 
ing compensation. 
Liability  for  injuries  not  resulting  from  negligence. 

Cited  in  Hupfer  ▼.  National  Distilling  Co.  114  Wis.  279,  90  N.  W.  191,  holding 
there  can  be  no  liability  where  the  defect  in  a  tank  was  latent  and  unknown,  and 
undiscoverablis  by  the  exercise  of  ordinary  care. 

—  Accidents  on  railroads. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Barnard,  32  Neb.  306,  49  N.  W.  302, 
holding  the  carrier  must  have  failed  to  perform  some  obligation  it  owed  the 
deceased  before  there  can  be  a  recovery;  Ballon  v.  Chicago,  M.  &  St.  P.  R.  Co. 
54  Wis.  257,  41  A.  R.  31,  11  N.  W.  559,  holding  a  carrier  receiving  a  loaded  car 
from  another  is  not  liable  for  injuries  to  a  servant  from  latent  defects  in  the  con- 
struction of  the  car;  Schultz  v.  Chicago  N.  W.  R.  Co.  67  Wis.  616,  58  A.  R.  881, 
31  N.  W.  321,  holding  an  injury  to  a  trackwalker  by  reason  of  a  piece  of  coal 
falling  from  the  tender  is  a  mere  mischance  or  accident  for  which  a  recovery  can- 
not be  had. 
Burden  of  proof  of  negligence. 

Cited  in  Sack  v.  Dolese,  35  111.  App.  686,  holding  where  it  is  alleged  the  injury 
resulted  from  a  defect  in  a  brahe  it  must  be  shown  the  carrier  either  knew  or 
ought  to  have  known  the  defect  existed;  East  Tennessee  &  W.  N.  C.  R.  Co.  ▼. 
Lindamood,  111  Tenn.  457,  78  S.  W.  99,  holding  where  brakeman  is  injured  by 
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the  alleged  defective  condition  of  a  brake  the  burden  of  showing  failure  of  master 
to  supply  suitable  appliances  was  upon  the  one  injured;  Steffen  v.  Chicago  k  N. 
W.  R.  Co.  46  Wis.  269,  60  N.  W.  348,  holding  a  plaintiff  charging  negligence  as  the 
ground  of  his  actions  takes  the  onus  probandi ;  Wood  v.  Chicago,  M.  &  St.  P.  R. 
Co.  61  Wis.  196,  8  N.  W.  214,  holding  where  it  does  not  appear  but  that  a  fire 
was  purely  accidental,  it  is  incumbent  upon  the  plaintiff  to  prove  negligence  as 
an  independent  and  affirmative  fact;  Spille  v.  Wisconsin  Bridge  &  Iron  Co.  105 
Wis.  340,  81  N.  W.  397,  holding  it  error  to  charge  the  jury  that  mere  breakage  of 
a  hoisting  machine  raised  a  presiunption  of  negligence  in  absence  of  proof  of  a 
defective  condition. 
Presamptlon  of  neslifence  from  breaking  of  machinery. 

Cited  in  South  Baltimore  Car  Works  v.  Schaefer,  96  Md.  88,  94  A.  S.  R.  660, 
63  Atl.  665,  holding  that  presumption  of  negligence  on  part  of  master  is  not 
justified  by  mere  fact  that  employee  is  injured  by  breaking  of  piece  of  machinery » 
unless  discoverable  by  inspection. 
Verdict  on  mere  conjecture. 

Cited  in  Hyer  ▼.  Janesville,  101  Wis.  371,  77  N.  W.  729,  holding  a  jury  can- 
not properly  be  allowed  to  determine  disputed  questions  of  fact  from  mere  con- 
jecture; Sorenson  v.  Menasha  Paper  &  Pulp  Co.  66  Wis.  338,  14  N.  W.  446,  hold- 
ing a  verdict  cahnot  be  rendered  where  there  are  no  facts  in  evidence  to  show 
how  injury  occurred  and  jury  would  be  left  to  mere  conjecture. 

98  AM.  REP.   eOl,  KIXTON  t.  STANTON,  44  WIS.  479. 
Dnty  of  holder  of  check  to  render  drawer  or  indorser  liable. 

Cite  in  note  in  17  A.  S.  R.  810,  on  duty  of  holder  of  check  in  order  to 
render  drawer  or  indorser  liable. 
Diligence  required  In  presenting  <Aecks. 

Cited  in  reference  note  in  40  A.  S.  R.  604,  on  diligence  required  for  present- 
ment of  checks. 
Effect  of  delmj  In  present Inir  check. 

Cited  in  Mordis  v.  Kennedy,  23  Kan.  408,  88  A.  R.  169,  holding  where  drawer 
received  back  checks  not  drawn  against  a  fund  and  promised  to  pay,  a  delay  until 
drawer  failed  will  work  a  loss  to  the  one  so  negligent. 

Cited  in  notes  in  63  L.R.A.  433,  on  necessity  of  loss  to  discharge  of  drawer  by 
delay  in  presenting  check;  63  L.R.A.  436,  on  what  loss  from  delay  in  presenting 
check  to  drawee  remaining  solvent  is  sufficient  to  work  a  discharge  on  the  drawer. 
Presentment  of  notice  of  nonpayment  of  check. 

Cited  in  note  in  41  L.  ed.  U.  S.  866,  on  presentment  and  notice  of  nonpayment 
of  check. 

Necessity  of  presentment  and  notice  where  drawer  of  check  has  no  fands 
In  bank. 

Cited  in  reference  notes  in  36  A.  R.  214,  on  necessity  for  notice  to  drawer  of 
check  who  had  no  funds  in  bank;  17  A.  S.  R.  388,  on  necessity  for  presentment  of 
check  where  drawer  has  no  funds  in  bank. 
Effect  of  withdrawal  of  funds  by  drawee  of  check. 

Cited  in  Industrial  Trust,  Title  &  Sav.  Co.  v.  Weakley,  103  Ala.  468,  49  A.  S. 
R.  46,  16  So.  864,  holding  a  drawing  of  a  bank  check  presupposes  the  deposit 
of  a  sum  of  money  to  the  credit  of  the  drawer,  and  it  cannot  afterwards  be  proper- 
ly withdrawn. 
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£ffect  of  refund  of  money  after  rights  fixed  by  payment. 

Cited  in  State  v.  Baetz,  44  Wis.  624,  holding  where  public  officers  pay  public 
funds  as  the  law  directs  in  taking  up  public  indebtedness  all  their  rights  are 
fixed  notwithstanding  a  refund  of  the  money. 

28  AM.  REP.  608,  FOSTER  v.  CLIFFORD,  44  WIS.  589. 
Admissibility  of  parol  evidence  to  vary  a  written  contract. 

Cited  in  Gillmann  v.  Henry,  53  Wis.  465,  10  N.  W.  692,  holding  the  terms  of  a 
written  agreement  cannot  be  varied  by  parol  agreement;  McDonald  v.  Gardner, 
56  Wis.  35,  13  N.  W.  689,  holding  evidence  of  a  prior  agreement  tending  to  relieve 
a  party  from  consequences  of  his  breach  as  inadmissible  as  contradicting  the  writ- 
ten contract. 

Cited  in  reference  note  in  2  A.  S.  R.  230,  on  admissibility  of  parol  evidence 
to  contradict  written  instrument. 

—  Negotiable  paper. 

Cited  in  Liebscher  v.  Kraus,  74  Wis.  387,  17  A.  S.  R.  171,  5  LJLA.  496,  43 
N.  W.  166,  holding  parol  evidence  inadmissible  to  show  a  note  signed,  *'San 
Pedro  Mining  and  Milling  Co.  F.  Kraus  Pres."  was  signed  by  the  president  as 
joint  maker. 

Cited  in  reference  notes  in  32  A.  R.  680,  on  admissibility  of  parol  evidence  to 
attach  condition  to  draft;  2  A.  S.  R.  604,  on  admissibility  of  parol  evidence  to 
vary  or  explain  bills  and  notes. 

Cited  in  notes  in  128  Am.  St.  Rep.  629,  on  parol  evidence  of  conditions  in  bilU 
and  notes;  4  £.  R.  C.  208,  on  admissibility  of  parol  evidence  to  impeach  con- 
sideration of  bill  of  exchange  or  promissory  note. 

Partial   failure  of  consideration   as   defense   to  action   on   promissory 
note. 

Cited  in  reference  note  in  94^  A.  D.  583,  on  partial  failure  of  consideration  as 
defense  to  action  on  promissory  note. 

28  AM.  REP.  607,  PHILLIPS  ▼.  DICKERSON,  85  ILL.  11. 
Damage  ivithont  wrong. 

Cited  in  Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  486;  Ohio  k  M.  R.  Co.  v. 
McGehee,  47  111.  App.  348,— on  necessity  that  resulting  damages  be  the  natural 
consequences  of  the  wrongful  act. 

—  Acts  causing  injury  by  fright. 

Cited  in  Braun  v.  Craven,  175  111.  401,  42  L.R.A.  199,  61  N.  E.  657;  Haas  v. 
Metz,  78  111.  App.  46;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  285,  60  A.  S.  R. 
393,  38  L.R.A.  512,  47  N.  E.  88, — ^holding  there  could  be  no  recovery  for  bodily 
injury  caused  by  fright  and  mental  disturbance  sustained  through  the  negligence 
of  another. 

Cited  in  notes  in  77  A.  S.  R.  863,  on  fright  as  an  element  of  damages ;  3  L.R. A. 
(N.S.)  01,  on  right  to  recover  for  physical  injury  resulting  from  fright  caused 
by  negligence;  8  E.  R.  C.  414,  on  right  to  recover  damages  for  fright  or  mental 
suffering. 

—  Acts  causing  miscarriage  of  woman. 

Cited  in  Ellis  v.  Cleveland,  55  Vt.  368,  holding  in  action  for  false  imprisonment, 
testimony  as  to  the  miscarriage  of  the  wife  and  the  expense  of  doctoring  her, 
claimed  to  have  been  caused  by  the  arrest  not  admissible. 

Cited  in  no^;e  in  32  L.R.A.  142,  on  right  to  damages  for  miscarriage. 
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Distinguished  in  Brownback  t.  Frailey,  78  111.  App.  262,  holding  trespasser 
threatening  a  woman  so  that  she  faints  and  suffers  a  miscarriage  and  attending 
sickness,  liable  for  damages  so  caused  her;  Brown  v.  Chicago,  M.  &  St.  P.  R.  Co. 
54  Wis.  342,  41  A.  R.  41,  11  N.  W.  356,  holding  railroad  company  liable  for  in- 
juries to  plaintiff  where  she  was  negligently  directed  to  leave  the  train  before 
reacliing  the  station,  and  as  a  result  of  the  exhaustion  and  expoaure  in  reaching 
the  station  she  lost  a  child  because  of  premature  birth ;  Chicago  &  N.  W.  R.  Co.  t. 
Hunerberg,  16  111.  App.  387,  holding  same  where  by  negligence  of  employees 
train  backed  off  tha  track  and  against  plaintiff's  house,  cauaing  her  such  fri^t 
as  to  produce  a  miscarriage  and  resulting  sickness. 
Prozlnuite  cause  of  Injury. 

Cited  in  Illinois  C.  R.  Co.  v.  Almon,  100  111.  App.  630,  on  the  ascertainment  of 
the  proximate  cause  of  an  injury. 

Cited  in  note  in  52  A.  R.  150,  on  proximate  and  remote  cause  as  applicable  to 
carrier's  liability. 
laabllltj  for  torta  of  another. 

Cited  in  Callahan  v.  Hyland,  69  111.  App.  347,  holding  principal  not  liable 
for  torts  of  his  agent  beyond  the  scope  of  his  authority;  St.  Louis  Bolt  &  Iron 
Co.  V.  Burke,  12  111.  App.  368,  denying  liability  for  acts  of  stranger  not  under 
defendant's  oontroL 
Duty  to  avoid  Injury  to  sick  and  Inflrm. 

Cited  in  nota  in  69  L.R.A.  621,  on  duty  to  avoid  injury  to  the  sick  and  in- 
firm. 

Right  to  have  a  directed  verdict. 

Cited  in  Pennsylvania  Co.  v.  Conlan,  101  111.  93,  holding  a  motion  to  exclude 
all  of  plaintiff's  evidence,  properly  refused  if  there  is  any  evidence  tending  to 
prove  pUintirs  case;  Qartside  Coal  Co.  v.  Turk,  147  111.  120,  35  N.  £.  467; 
Werk  V.  Illinois  Steel  Co.  164  111.  427,  40  N.  E.  442  (affirming  64  III.  App.  302), 
— holding  verdict  might  be  directed  for  defendant  where  proof  was  clear  that  no 
verdict  in  plaintiff's  favor  should  be  allowed  to  stand;  Simmons  v.  Chicago  ft 
T.  R.  Co.  no  111.  340;  Foster  v.  Wadsworth-Howland  Co.  168  III.  514,  48  N.  E. 
163, — holding  to  support  a  direction  of  verdict  for  defendant  at  dose  of  evidence 
it  must  appear  that  the  evidence  of  both  plaintiff  and  defendant  together  would 
not  have  supported  a  verdict  for  plaintiff;  Purdy  v.  Hall,  134  111.  298,  26  N.  E.  645; 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242,  18  T.RJ^.  215,  32  N.  E.  286; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Heasions,  150  111.  546,  37  N.  E.  005;  HinsdaleDoyle 
Granite  Co.  v.  Armstrong,  6  111.  App.  316;  Godfrey  v.  Streator  R.  Co.  56  111. 
App.  378,— on  right  of  court  to  direct  a  verdict. 
Peremptory  Instructions  amounting  to  demurrer  to  evidence. 

Cited  in  OffuU  v.  World's  Columbian  Expoaition,  185  111.  472,  51  N.  E.  651, 
on  peremptory  instruction  as  being  in  the  nature  of  a  demurrer  to  the  evidence; 
Cummings  v.  Chicago  &  N.  W.  R.  Co.  189  HI.  608,  60  N.  E.  51  (dissenting  opin- 
ion), on  instruction  to  find  a  verdict  as  amounting  to  a  demurrer. 
Objection  to  sufficiency  of  evidence  to  go  to  Jury. 

Cited  in  Thimming  v.  Miller,  13  111.  App.  595,  holding  when  the  declaration  as 
well  as  the  whole  record  show  there  is  no  cause  of  action  the  point  may  be  made 
by  motion  in  arrest  or  upon  error. 
What  admitted  by  demurrer  to  evidence. 

Cited  in  Pratt  v.  Stone,  10  111.  App.  633,  holding  defendant  by  demurring  to 
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evidence  waived  anv  evidence  in  his  favor  brought  out  in  cross-examination; 
Hawley  v.  Dawson,  16  Or.  344,  18  Pac.  502,  holding  demurrer  to  evidence  admits 
all  that  the  testimony  objected  to  tends  to  prove  and  has  proved;  Lawrence  v. 
Mutual  L.  Ins.  Co.  6  111.  App.  280;  Heiderich  v.  Heiderich,  18  111.  App.  142; 
Powers  V.  Chicago,  20  111.  App.  178, — holding  same  on  motion  to  exclude  plain- 
tiffs  evidence  from  the  jury  it  being  in  effect  a  demurrer. 
Conformity  of  Instructions  to  proof. 

Cited  in  Leman  v.  Best,  30  111.  App.  323,  holding  in  action  brought  to  recover 
trade  fixtures,  in  absence  of  evidence  going  to  show  title  in  the  plaintiff  an 
instruction  based  upon  presumption  of  title  in  plaintiff  erroneous. 

28  AM.  REP.  eiO,  McOORMIGK  T.  lilTTIiER,  85  Hilj.  62. 

liiability  of  incompetent  persons. 

Cited  in  note  in  42  A.  S.  R.  753,  on  liability  of  incompetent  persons. 
Insanity  avoiding  contract. 

Cited  in  Stitzel  v.  Farley,  148  111.  App.  635,  holding  that  contract  made  with 
adjudged  lunatic  during  lucid  interval  is  binding  without  adjudication  of  res- 
toration to  reason;  Fay  v.  Burditt,  81  Ind.  435,  42  A.  R.  142,  holding  a  chattel 
mortgage  executed  by  an  insane  person,  whose  mental  unsoundness  has  not  been 
judicially  determined,  will  vest  the  title  and  after  default  the  possession  in  the 
mortgagee;  Harman  v.  Harman,  17  C.  C.  A.  470,  34  U.  S.  App.  316,  70  Fed.  894 
(dissenting  opinion);  Topeka  Water-Supply  Co.  v.  Root,  56  Kan.  187,  42  Pac. 
715,— on  insanity  as  a  ground  for  avoiding  a  contract. 

Cited  in  notes  in  15  A.  D.  368,  on  liability  of  lunatic  for  necessaries;   71 
A.  S.  R.  427,  on  contracts  of  insane  persons  for  necessities;  71  A.  S.  R.  428,  on 
contracts  with  insane  persons  without  notice  of  lunacy;  35  L.R.A.  161,  on  right 
of  bona  fide  holder  of  promissory  note  of  insane  person. 
Presnmption  as  to  sanity. 

Cited  in  McHenry  County  v.  Dorr,  89  111.  App.  240,  on  presumption  as  to  the 
sanity  or  insanity  of  a  person. 

28    AM.   REP.    613,    TOLEDO,    W.    &   W.   R.    CO.   T.   BEOOS,    85    ILL. 

80. 
Fraud  or  wrong  on  part  of  injured  party  as  defense  to  personal  tort. 

Cited  in  Gilmore  v.  Fuller,  198  111.  130,  60  L.R.A.  286,  65  N.  £.  84,  holding  a 
participant  in  a  charivari  cannot  recover  damages  for  accidental  injury  by 
another  member  of  party;  Norfolk  &  W.  R.  Co.  v.  Bondurant,  107  Va.  615,  122 
A.  S.  R.  867,  15  L.R.A.(N.S.)  443,  59  S.  E.  1091,  holding  infant  obtaining  em- 
plo3nnent  with  railroad  company  through  false  representations  as  to  his  age 
could  not  recover  for  injuries  received  through  negligence  of  defendant's  ser- 
vants. 
~  Riding  on  trains  on  improper  ticket  or  contrary  to  rules. 

Cited  in  Louisville,  N.  A.  k  C.  R.  Co.  v.  Thompson,  107  Ind.  442,  67  A.  R. 
120,  8  N.  £.  18,  holding  party  attempting  to  ride  on  a  nontransferable  pass  issued 
to  another  could  not  recover  for  injuries  due  to  defendant's  negligence;  Way 
V.  Chicago,  R.  I.  A  P.  R.  Co.  64  Iowa,  48,  62  A.  R.  431,  19  N.  W.  828,  holding  party 
fraudulently  making  use  of  another's  ticket  not  a  passenger  and  not  entitled 
to  the  degree  of  care  to  be  exercised  in  care  of  passengers;  Fitzmaiirice  v.  New 
York,  N.  H.  &  H.  R.  Co.  192  Mass.  159,  116  A.  S.  R.  236,  6  L.R.A.(N.S.)  1146, 
Am.   Rep.   Vol.  XVI.— 76. 
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78  N.  E.  418,  7  A.  &  E.  Ann.  Cas.  586,  holding  party  traveling  on  a  ticket  pro- 
cured by  fraud  was  not  a  passenger  and  could  not  recover  for  injuries  received  in 
a  wreck,  there  being  no  gross  negligence;  Condran  v.  Chicago,  M.  &  St.  P.  R. 
Co.  28  L.R.A  749,  14  C.  C.  A.  506,  32  U.  S.  App.  182,  67  Fed.  522;  Purple  v. 
Union  P.  R.  Co.  67  L.R.A.  700,  61  C  C.  A.  664,  114  Fed.  123;  McVeety  v.  St. 
Paul,  M.  A  M.  R.  Co.  4«  Minn.  268,  22  A.  S.  R.  728,  11  LJLA.  174,  47  N.  W.  809, 
— holding  plaintiff  who  induced  conductor  oi  train  to  let  him  ride  in  violation  of 
nilea  of  company  could  not  recover  for  injuries  received,  he  not  being  a  pas- 
senger; Rice  V.  Illinois  C.  R.  Co.  22  111.  App.  643,  on  carrier  as  not  liable  for 
injuries  to  party  obtaining  transportation  by  fraud;  Berry  v.  Missouri  P.  R. 
Co.  124  Mo.  223,  26  S.  W.  229,  on  persons  obtaining  passage  on  train  by  fraud 
as  not  being  passengers;  Siegrist  v.  Amot,  10  Mo.  App.  197,  on  fraud  as  ex- 
cusing carrier  from  liability  for  injury  to  person  wrongfully  a  passenger;  Odell 
V.  New  York  C.  &  H.  R.  R.  Co.  18  App.  Div.  12,  46  N.  Y.  Supp.  464,  on  use  of 
ticket  issued  to  third  person  as  amounting  to  fraud  on  carrier;  McNeill 
V.  Durham  &  C.  R.  Co.  135  N.  C.  682,  67  L.R.A.  230,  47  S.  E.  765  (dissenting 
opinion),  on  liability  of  railroad  for  injury  to  person  riding  illegally  on  pass. 

Cited  in  note  in  61  A.  S.  R.  104,  on  effect  of  fraud  on  relation  of  passenger. 

Distinguished  in  Rebostelli  v.  New  York,  N.  H.  &  H.  R.  Co.  33  Fed.  796,  hold- 
ing if  party  presenting  nontransferable  ticket  of  another  and  whose  claim  is 
recognized  entitled  to  rights  of  a  passenger. 
Right  of  party  to  use  of  pass. 

Cited  in  note  in  22  L.R.A.  797,  on  right  of  party  to  use  of  pass. 
Rights  of  passenger  travelling  on  pass. 

Cited  in  note  in  6  L.R.A.  820,  on  rights  of  passenger  traveling  on  pass. 
Who  to  be  considered  a  passenger. 

Cited  in  Florida  S.  R.  Co.  v.  Hirst,  30  Fla.  1,  32  A.  S.  R.  17,  16  L.R.A.  631,  11 
So.  606,  holding  payment  of  fare  not  essential  to  status  of  passenger  on  rail- 
road train;  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Best,  169  111.  301,  48  N.  E.  684, 
holding  the  mere  fact  that  person  rides  in  caboose  with  conductor's  consent  does 
not  make  him  a  passenger. 

Cited  in  notes  in  82  A.  D.  293;  116  A.  S.  R.  239;  11  L.R.A.  720,— on  who  axe 
passengers;  61  A.  S.  R.  103,  on  persons  riding  on  certain  tickets  as  passengers. 

Distinguished  in  Weaver  v.  Ann  Arbor  R.  Co.  139  Mich.  690,  102  N.  W.  1037, 
6  A.  &  E.  Ann.  Cas.  764,  holding  a  person  rightfully  riding  on  a  drover's  pass 
is  a  passenger  for  hire  and  his  release  of  liability  for  damages  on  account  of  the 
negligence  of  the  carrier  is  invalid 
Liability  of  carrier  for  injuries  from  nonperformance  of  duties. 

Cited  in  note  in  66  L.R.A.  161,  on  carrier's  liability  for  injuries  resulting 
from  ncmperformanoe  of  absolute  duties  arising  out  of  implied  contract. 

Carrier's  presumptive  liability  for  injuries  to  passengers. 

Cited  in  Wall  v.  Livezay,  6  Colo.  466;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Lewis, 
48  111.  App.  274, — holding  presumption  of  negligence  on  part  of  carrier  exists 
from  fact  of  injury  to  passenger;  Dougherty  v.  Missouri  P.  R.  Co.  9  Mo.  App. 
478,  holding  carrier  prima  facie  guilty  of  negligence  where  passenger  injured 
by  sudden  starting  of  a  car  and  it  appears  that  car  might  have  been  started 
without  a  jerk;  Wabash,  St.  L.  ft  P.  R.  Co.  v.  Kolnigsam,  13  111.  App.  505, 
on  carrier  as  pre-sumptively  negligent  on  injury  to  passenger;  Major  v.  Oregon 
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Short  Line  R.  Co.  21  Utah,  141,  59  Pac.  522,  on  carrier  as  presumptively  liable 
for  injury  to  passenger. 

Cited  in  notes  in  43  A.  D.  363,  on  accident  in  transportation  of  passengers 
as  prima  facie  evidence  of  negligence;  62  A.  D.  684,  on  breaking  of  car  wheel 
as  raising  presumption  of  carrier's  negligence;  50  A.  R.  558,  on  presumption  of 
negligence  from  occurence  of  accident;  2  L.R.A.  821,  on  happening  of  accident  as 
establishing  negligence,  in  action  based  on  contract;  15  L.R.A.  36,  on  presumption 
of  negligence  against  carrier  from  breaking  of  running  gear  of  railway  car. 
Duty  owed  by  carrier  to  trespasser. 

Cited  in  Wabash  R.  Co.  v.  Kingsley,  177  111.  558,  52  N.  E.  931,  holding  tres- 
passer on  train  could  not  recover  for  mere  negligence  in  putting  him  off;  Rich- 
mond &  D.  R.  Co.  V.  Burnsed,  70  Miss.  437,  35  A.  8.  R.  656,  12  So.  958,  holding 
trespasser  on  train  could  not  recover  for  injuries  received  there  being  no  gross 
negligence  on  part  of  railroad  company  or  wilfulness;  Illinois  C.  R.  Co.  v.  Leiner, 
202  111.  624,  96  A.  S.  R.  266,  67  N.  E.  398,  on  railroad  company  as  liable  for 
wantonly  causing  the  death  of  a  trespasser;  Berry  v.  Missouri  P.  R.  Co.  124 
Mo.  223,  25  S.  W.  229;  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  682,  67  L.R.A. 
230,  47  S.  £.  765  (dissenting  opinion),-— on  duty  owed  by  carrier  to  mere  tres* 
passer.  r" '/ 

.  Carrier's  nonliability  for  injury  resulting:  from  latent  defects* 

Cited  in  Frelsen  v.  Southern  P.  R.  Co.  42  La. Ann.  673,  7  So.  800,  holding  no 
liability  on  part  of  carrier  for  injury  caused  by  breaking  of  car  wheel,  the  de- 
fect being  a  latent  one. 

Cited  in  note  in  15  L.R.A.(N.S.)   790,  on  liabilit  of  railroad  company  for  in- 
jury to  passenger  by  latent  defect  in  car. 
Right  of  carrier  to  contract  against  liability  for  negligence. 

Cited  in  Chicago  A  N.  W.  R,  Co.  v.  Chapman,  133  111.  96,  23  A.  S.  R.  587,  8 
L.R.A.  608,  24  N.  E.  417;  Springer  v.  Ford,  88  111.  App.  529,— on  right  of  carrier 
to  exempt  itself  from  liability  for  negligence. 

Cited  in  notes  in  43  A.  D.  367,  on  right  of  carrier  of  passengers  to  contract 
against  liability  for  negligence;  82  A.  D.  291;  87  A.  D.  267,— on  power  of  common 
carrier  of  passengers  to  exempt  himself  from  liability  by  contract;  42  L.  ed. 
U.  S.  689,  on  validity  of  contracts  exempting  carriers  from  liability  for  their 
own  negligence  or  that  of  their  servants;  48  L.  ed.  U.  S.  743,  on  validity  and 
effect  of  stipulation  in  free  pass  releasing  carrier  from  liability  for  negligence. 

Distinguished  in  Illinois  C.  R.  Co.  ▼.  Beebe,  174  111.  13,  66  A.  S.  R.  253,  43 
L.R.A.  210,  50  N.  E.  1019,  holding  carrier  of  passengers  cannot  exempt  itself 
from  liability  for  ordinary  negligence. 

Disapproved  in  Pennsylvania  Co.  v.  Purvis,  128  111.  App.  367,  holding  a  rail- 
road company  cannot  by  contract  exempt  itself  from  liability  for  negligence. 
Negligence  defined. 

Distinguished  in  Jacksonville  S.  E.  R.  Co.  v.  Southworth,  32  III.  App.  307,  hold- 
ing a  clause  in  an  instruction  setting  forth  that  ^'gross  negligence  is  defined  by 
law  to  be  wilful  or  intentional  negligence"  is  erroneous. 
Effect  of  variance  between  the  proof  and  the  pleadings. 

Cited  in  Pennsylvania  Co.  v.  Conlan,  101  111.  93,  holding  a  variance  as  to  an 
immaterial  allegation  not  fatal;  North  Chicago  Street  R.  Co.  v.  Cotton,  41  111. 
App.  311;  McCormick  Harvesting  Mach.  Co.  v.  Sendzikowski,  72  111.  App.  402; 
Pierce  v.  Great  Falls  ft  C.  R.  Co.  22  Mont.  446,  56  Pac.  867,— on  variance  between 
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proof  and  pleadings  as  being  fatal  to  cause  of  action;  Ebsery  v.  Chicago  City 
R.  Oo.  164  111.  618,  45  N.  E.  1017;  Memphis  Street  R,  Co.  v.  Berry,  118  Tenn. 
681,  102  S.  W.  86,— on  efifect  of  variance  between  the  proof  and  the  pleadings. 
«-Ab  to  particular  casual  negligence. 

ated  in  Chicago,  B.  &  O.  R.  Co.  v.  Wilcox,  12  111.  App.  42,  holding  that  the 
liability  of  a  railroad  for  the  wrongful  act  of  its  servant  in  thrusting  a  pas- 
•enger  from  a  car,  is  not  properly  pleaded  under  an  averment  of  negligence  in 
the  moving  and  propelling  and  operation  of  the  train  ;Albin  v.  Seattle  Electric 
Co.  40  Wash.  61,  82  Pac  146,  holding  court  erred  in  allowing  under  allegations 
that  injury  occured  because  of  the  negligent  starting  of  car,  proof  that  injury 
was  due  to  defects  in  brakes  preventing  stopping  of  car. 
Appointment  of  receiver  as  affecting  pending  suits. 

Cited  in  Kelley  v.  Union  P.  R.  Co.  68  Kan.  161,  48  Pac.  843,  holding  receiver 
for  property  of  defendant  in  error,  appointed  after  petition  in  error  filed  to 
reverse  a  judgment  not  a  necessary  party  to  the  proceedings;  Bartlett  v.  Cicero 
Light,  Heat  &  Power  Co.  177  111.  68,  69  A.  S.  R.  206,  42  LJLA.  716,  62  N.  K 
339,  on  appointment  of  receiver  as  aflfeeting  rights  and  liabilities  of  a  corpora- 
tion; St  LouU,  C.  G.  A  Ft.  S.  R.  Co.  v.  Holladay,  131  Mo.  440,  33  S.  W.  49, 
on  effect  of  appointment  of  a  receiver  on  pending  suits. 
night  to  have  receiver  made  party  to  suit. 

Cited  in  Mercantile  Ins.  Co.  v.  Jaynes,  87  111.  199,  holding  it  was  no  error  to 
refuse  motion  of  defendant  corporation  to  make  receiver  appointed  during  pend- 
ancy of  suit  a  party  to  the  action;  Louisville,  E.  &  St.  L.  ConsoL  Oo.  v.  Sur- 
wald,  34  111.  App.  626,  holding  party  not  having  been  a  party  to  a  suit  originally, 
cannot  become  a  party  on  the  mere  suggestion  of  defendant's  counseL 
Jlight  to  prosecute  receiver  without  leave  of  court. 

Cited  in  note  in  74  A.  S.  R.  287,  on  right  to  prosecute  receiver  or  person  for 
whom  he  is  appointed  without  leave  of  court. 
Effect  of  sale  by  corporation  of  all  Ita  aaaets. 

Cited  in  note  in  99  A.  D.  336,  on  effect  of  sale  by  corporation  of  all  its  assets. 

18  AM.  REP.  ei6,  KENNER  t.  HARDING,  85  IUj.  984. 
What  representations  constitute  warranty  on  sale  of  personalty. 

Cited  in  Roberts  ▼.  Applegate,  163  111.  210,  38  N.  K  676,  holding  opinion 
and  predictions  in  dealers'  catalogue  of  breeding  horses,  referred  to  in  making 
sale,  as  to  possible  qualities  of  the  horse  did  not  amount  to  a  warranty;  Himt- 
ington  ▼.  Lombard,  22  Wash.  202,  60  Pac.  414,  holding  when  seller  knowing  the 
uses  it  is  to  be  put  to  represents  that  it  is  suitable  for  such  purpose  and  ven- 
dee purchases  relying  upon  such  representations  will  amount  to  a  warranty; 
Tabor  v.  Peters,  74  Ala.  90,  49  A.  R.  804;  Stranahan  Bros.  Catering  Co.  v. 
Coit,  66  Ohio  St.  398,  4  L.RJl.(N.S.)  606,  46  N.  E.  634,— on  what  may  const!- 
tute  a  warranty  on  sale  of  personalty. 

•—Patent  defects. 

Cited  in  McCormick  v.  Kelly,  28  Minn.  136,  9  N.  W.  676,  holding  no  recovery 
eould  be  had  by  vendee  upon  representations  in  the  terms  of  a  warranty  at  the 
time  of  sale,  as  upon  a  contract  of  warranty,  on  aecount  of  defects  actually 
known  to  him  at  time  of  sale. 

Cited  in  note  in  12  L.RJL(N.8.)  86,  as  to  whether  warranty  eztenda  to  obvious 
defects  in  animal  or  slava. 
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What  constitutes  breach  of  warranty  of  soundness  of  animals. 

Cited  in  Devine  v.  Ryan,  115  111.  App.  498,  holding  the  fact  that  a  horse 
became  lame  and  was  diseased  in  his  feet  and  legs  is  a  breach  of  warranty  of 
soundness;  McCann  v.  Ullraan,  109  Wis.  574,  85  N.  W.  493,  holding  instruction 
correct,  to  the  effect  taat  if  at  the  time  of  the  delivery  of  horses  to  a  purchaser 
they  had  contracted  the  distemper,  although  the  disease  did  not  develop  until 
they  came  into  his  possession  they  were  unsound  within  the  meaning  of  war- 
ranty of  soundness;  Rosenthal  v.  Rambo,  165  Ind.  584,  3  L.R.A.(N.S.)  678,  7ft 
N.  E.  404,  on  what  may  amount  to  a  breach  of  warranty  as  to  soundness. 

Cited  in  note  in  12  L.R.A.  696,  as  to  what  defects  in  animals  constitute  a 
breach  of  warranty. 
Acts  and  representations  amounting  to  fraud  or  deceit. 

Cited  in  Nolte  v.  Reichelm,  96  111.  425,  holding  false  representations  by 
vendor  as  to  the  quality  of  the  land  amounted  to  fraud  on  vendee  although 
vendee  had  an  opportunity  to  discover  the  truth  of  the  statements,  but  be- 
cause of  their  business  relationship  and  friendship  relied  upon  the  false  state- 
meats;  Bell  v.  Felt,  102  111.  App.  218,  on  acts  of  party  as  amounting  to  fraud 
on  another;  Dillman  v.  Nadlehoffer,  119  111.  567,  7  N.  E.  88  (affirming  19  Ilh 
App.  375)  ;  Scott  v.  Burnight,  131  Iowa,  507,  107  N.  W.  422, — on  representa- 
tions of  vendor  as  amounting  to  fraud  on  vendee. 

Cited  in  reference  notes  in  32  A.  R.  716,  on  setting  aside  sale  for  false  rep- 
resentations; 33  A.  R.  171,  on  fraudulent  misrepresentation  of  market  price  as 
ground  for  avoidance  of  sale;  35  A.  R.  654,  on  vendor's  artful  and  evasive  an- 
swers as  to  defects  in  chattels  as  ground  for  rescission. 

Cited  in  notes  in  6  L.R.A.  151,  on  statements,  mere  opinions,  or  trade  talk 
as  ground  for  action  of  deceit;  35  L.R.A.  427,  on  expressions  of  opinion  as 
fraud  where  facts  are  not  equally  known  or  there  is  active  fraud  or  conceal- 
ment; 37  L.R.A.  614,  on  right  to  rely  on  statements  of  third  persons  made  to 
effect  contract  as  basis  for  charge  of  fraud. 
Action  for  false  representation  against  stranger  to  contract. 

Cited  in  reference  note  in  30  A.  D.  733,  on  action  for  false  representation 
against  stranger  to  contract. 

28  AM.  REP.  619,  STACK  T.  EIAST  ST.  LOUIS,  85  ILL.  877. 
Municipal  corporation's  liability  for  damages  resulting  in  the  making  of 
public  Improvements  In  street. 

Cited  in  Omaha  v.  Flood,  57  Neb.  124,  77  N.  W.  379,  holding  municipal  cor- 
poration liable  to  abutting  property  owner  for  what  special  damages  he  has 
sustained  by  reason  of  change  of  grade  of  street;  Barrows  v.  Sycamore,  150  111. 
588,  41  A.  S.  R.  400,  25  L.R.A.  536,  37  N.  E.  1096,  holding  same  where  city 
erected  stand  pipe  in  street  close  to  plaintiff's  premises  to  the  injury  of  the 
use  thereof  for  a  particular  purpose;  Elser  v.  Cross  Point,  223  111.  230,  114 
A.  S.  R.  326,  79  N.  E.  27,  holding  municipal  corporation  might  be  restrained 
from  diverting  surface  water  as  to  cause  it  to  flood  petitioner's  land  without 
making  compensation;  Rigney  v.  Chicago,  102  111.  64;  Star  &  C.  Mill.  Co.  v. 
Chicago  Sanitary  Dist.  120  111.  App.  555. — holding  same  where  by  the  construc- 
tion of  bridge  in  street,  ingress  and  egress  to  lot  is  prevented;  Torpey  v.  In- 
dependence, 24  Mo.  App.  288,  holding  same  where  city  permitted  railroad  track 
in  street  on  which  plaintifTs  lot  abutts.  causing  his  lot  to  become  flooded;  Den- 
ver V.  Bayer,  7  Colo.  118,  2  Pac.  6,  on  right  of  abutting  property  owner  to  re- 


Digitized  by 


Google 


28  AM.  REP.]  NOTES  ON  AMERICAN  REPORTS.  1206 

cover  from  city  special  damages  caused  by  constmctioii  of  railway  in  street  ud- 
der  authority  from  city;  East  St.  Louis  v.  Wiggins  Ferry  Co.  11  IlL  App.  254; 
Marshall  r.  Chicago,  77  111.  App.  361;  Nichols  v.  Sadorus,  120  111.  App.  70,— 
on  right  of  abutting  property  owner  to  damage  on  special  injury  to  property  be- 
cause of  municipal  improvements. 

Cited  in  notes  in  89  A.  D.  400,  on  city's  liability  for  injury  inflicted  to  lot 
owner  by  changing  grade  in  street;  1  L.R.A.(N.S.)  130,  on  effect  of  grant  of 
legislative  auth<»ity  to  municipality  on  liability  for  private  nuisances  caused  by 
change  of  highway  grade. 

Distinguished  in  Olney  v.  Wharf,  115  IlL  619,  66  A.  R.  178,  4  N.  K  366,  hold- 
ing city  not  liable  to  abutting  property  owners  for  special  damage  to  by  the 
construction  of  railroad  in  street  under  authority  from  city. 
Rights  and  duties  off  mnnlctpallty  with  respect  to  surface  water. 

Cited  in  notes  in  65  L.R.A.  263,  on  n^ligent  or  wrongful  act  of  municipality 
in  casting  collected  body  of  surface  water  on  adjoining  property;  65  L.R^.  281, 
on  rights  and  duties  of  municipal  corporation  with  respect  to  embankment 
against  surface  water. 

Effect   off   civil    law   on   correlative    right    to   obstrnct   flow   of   surface 
water. 

Cited  in  note  in  21  L.ILA.  604,  on  effect  of  civil  law  on  correlative  rights  to 
obstruct  natural  flow  of  surface  water  in  improving  property. 
Liability  of  municipality  for  obstruction  off  natural  stream. 

Cited  in  note  in  66  A.  D.  440,  on  liability  of  mimicipality  for  obstruction  of 
natural  stream. 

What  constitutes  damage  by  cliange  of  street  grade. 

Cited  in  note  in  30  A.  S.  R.  842,  on  what  constitutes  ''damage"  by  change  of 
street  grade. 

Measure  of  damages  in  eminent  domain. 

Cited  in  notes  in  37  L.  ed.  U.  S.  156;  9  L.R.A.  299,-— on  elements  of  damage 
where  private  property  is  taken  for  public  use. 

Validity  of  municipal  ordinance  in  contravention  of  common  or  private 
rights. 

Cited  in  note  in  34  A.  D.  636,  on  invalidity  of  municipal  ordinances  in  con- 
travention of  common  or  private  rights. 

liiability  off  railroad  company  for  injury  to  property  by  occupation  of 
street. 

Cited  in  Gottschalk  v.  Chicago,  B.  &  Q.  R.  Co.  14  Neb.  550,  16  N.  W.  475, 
holding  lot  owner  specially  damaged  by  the  construction  of  railroad  upon  alley, 
on  which  lot  abutts,  with  consent  of  city  may  recover  for  such  damages  from 
railroad  company;  Chicago  Oflice  Bldg.  v.  Lake  Street  Elev.  R.  Co.  87  111.  App. 
594,  holding  same  where  elevated  railroad  was  constructed  in  street  with  con- 
sent of  city;  Jaynes  v.  Omaha  Street  R.  Co.  63  Neb.  631,  39  L.R.A.  751,  74  N. 
W.  67,  holding  abutting  property  owner  might  recover  damages  from  street 
railway  company  where  by  the  construction  of  road  in  street,  ingress  and  egress 
to  property  interfered  with;  Ashland  Bl  C.  Street  R.  Co.  v.  Faulkner,  106  Ky. 
332,  43  L.R.A.  654,  46  S.  W.  235  (dissenting  opinion) ;  Bross  v.  Cairo  A  V.  R. 
Co.  9  m.  App.  363,  on  right  of  abutting  property  owner  to  recover  for  special 
damage  by  construction  of  railroad  in  street  or  highway;  Illinois  C.  R.  Co.  v. 
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'School  Trustees,  212  IlL  406,  72  N.  E.  39,  on  right  of  property  owner  to  dam* 
■ages  from  the  operation  of  railroad  in  near  proximity  to  property. 
Municipal  corporation's  liability  for  acta  it  permits  to  be  done. 

Cited  in  note  in  19  L.R.A.(N.S.)  622,  on  liability  of  municipality  for  per- 
mitting obstruction  and  use  of  street  by  street  railway. 

Distinguished  in  Burford  y.  Qrand  Rapids,  53  Mich.  98,  51  A.  R.  105,  18  N. 
W.  571,  holding  municipal  corporation  not  liable  for  injury  to  person  <m  street 
from  others  coasting  on  under  a  municipal  ordinance  permitting  it. 
Power  of  city  to  authorize  railroad  in  street. 

Cited  in  Shrader  v.  Cleveland  C.  C.  &  St.  L.  R.  Co.  242  111.  227,  26  L.R^. 
(X.S.)  226,  89  N.  E.  997,  holding  that  city  may  lawfully  authoriae  railroad  to  be 
built  in  streets. 

Cited  in  note  in  8i  A.  D.  310,  on  city's  power  to  authorize  laying  of  railroad 
track  in  street. 

Interest  of  municipality  in  streets  and  highways. 

Cited  in  Roodhouse  v.  Christian,  55  111.  App.  107,  holding  sidewalk  on  ground 
not  owned  by  city  but  constructed  by  it  is  for  all  purposes  a  side  wallc  of 
the  city;  Daggett  v.  Chicago,  3  111.  C.  C.  79,  holding  that  by  platting  of  sub- 
division and  dedicating  street  therein  fee  of  street  vested  in  city  to  be  used  as 
public  street. 
liiabillty  of  municipality  for  defects  in  highway. 

CMted  in  reference  note  in  29  A.  R.  703,  on  liability  of  municipal  corporation 
for  flooding  private  lands  by  defective  bridge. 

Cited  in  note  in  20  L.R.A.(N.S.)    554,  625,  on  liability  of  municipality  for 
defects  or  obstructions  in  streets. 
Interest  of  public  in  streets  and  highways. 

Cited  in  Matthiessen  &  H.  Zinc  Co.  v.  La  Salle,  117  111.  411,  2  N.  E.  406, 
holding  party  owning  city  lots  has  not  the  right  to  make  a  subterranean  pas- 
sage from  one  to  the  other  through  the  underlying  soil,  of  street,  the  fee  of 
which  is  not  in  him;  Ligare  v.  Chicago,  139  111.  46,  32  A.  S.  R.  179,  28  N.  E. 
934,  holding  city  ordinance  for  the  widening  of  a  street,  which  gives  use  of 
old  street  absolutely  to  railroad  company  illegal  and  void;  Smith  v.  McDowell, 
148  111.  51,  22  L.R.A.  393,  35  N.  E.  141,  holding  city  had  no  power  to  vacate  a 
street  for  purely  private  purposes;  Pennsylvania  Co.  v.  Chicago,  181  111.  289, 
53  L.R.A.  223,  54  N.  E.  825  (dissenting  opinion),  on  city  as  having  no  right 
to  obstruct  streets  to  injury  of  adjacent  property  owners;  G^eral  Electric 
R.  Co.  V.  Chicago  A  W.  I.  R.  Co.  184  111.  588,  56  N.  E.  963,  holding  steam  rail- 
way could  not  enjoin  the  construction  of  a  street  railway  across  its  tracks  at 
street  crossing;  St.  Louis,  A.  &  T.  H.  R.  C<>.  v.  Belleville,  20  111.  App.  680; 
Chicago,  B.  &  Q.  R.  C<>.  v.  Quincy,  32  111.  App.  377, — considering  the  rights  of 
the  public  in  the  streets. 

28  AM.  REP.   624,  KATSE:R  t.  HAIjIj,  85  Ililj.  511. 

liiabllity  off  party  indorsing?  bill  or  note  payable  to  maker's  order. 

Cited  in  Harnett  v.  Holdredge,  73  Neb.  570,  119  A.  S.  R.  906,  103  N.  W.  277 
(adhering  to  former  opinion  in  5  Neb.  Unof.  114),  holding  person  writing  name 
■on  blank  on  back  of  promissory  note  payable  to  order  of  maker,  which  is  en- 
dorsed by  such  maker  to  third  per5K)n,  liable  as  an  indorser;  Chicago  Trust  & 
Sav.  Bank  v.  Nordgren,  157  111.  663,  42  N.  E.  148  (affirminp:  57  111.  App.  346), 
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holding  stranger  indorsing  promissory  note  payable  to  maker's  own  order,  be- 
low  endorsement  of  maker,  liable  thereon  as  second  endorser;  Hately  v.  Pike, 
162  111.  241,  53  A.  S.  R.  304,  44  N.  E.  441,  holding  double  indorsement  by  presi- 
dent of  corporation  of  note  made  payable  to  him  as  president  has  effect  of  ren- 
dering him  liable  as  second  endorser;  First  Nat.  Bank  v.  Payne,  111  Mo.  291, 
33  A.  S.  R.  520,  20  S.  W.  41,  on  endorsement  of  note  as  rendering  party  liable 
«a  maker  or  indorser;  Bank  of  Spartanburg  v.  Mahon,  75  S.  C.  255,  55  S.  E. 
529,  dissenting  on  question  of  whether  a  party  was  maker  or  indorser  of  a  note. 
Endorsement  as  necessary  to  the  yalidlty  off  a  bill  or  note. 

Cited  in  Sherman  v.  Goodwin,  11  Ariz.  141,  89  Pac.  517,  holding  that  note  pay- 
able to  order  of  maker  when  indorsed  and  delivered  to  indorsee  becomes  valid 
note;  Murphy  v.  Schoch,  135  111.  App.  550,  on  promissory  note  payable  to  holder 
as  having  no  validity  until  indorsement. 

Validity   off    lost   or   stolen   conunercial   paper    in   hands   off   bona    fide 
bolder. 

Cited  in  note  in  125  A.  S.  R.  814,  on  validity  in  hands  of  bona  fide  holder 
of  lost  or  stolen  conmiercial  paper  negotiable  by  indorsement. 
Waiver  by  indorser  off  delay  in  enfforcing  maker^s  liability. 

Cited  in  note  in  18  L.R.A.(N.S.)  555,  on  waiver  by  indorser  of  note  of  delay 
in  enforcing  maker's  liability. 

S8  AM.  REP.  «ac,  CHICAGO  t.  HUENERBEIN,  85  XIX.  594. 
Measure  off  damages  ffor  injury  to  real  property. 

e^ted  in  Lake  Erie  ^  W .  R.  Co.  v.  Griffin,  25  Ind.  App.  138,  53  N.  £.  1042,  hold- 
ing the  measure  of  damages  on  failure  of  railroad  to  maintain  fence  along 
right  was  the  actual  loss  in  rental  value  by  such  failure  to  maintain  the  fence; 
North  Chicago  Street  R.  Co.  v.  Le  Grand  Co.  95  111.  App.  435,  holding  meas> 
ure  of  damages  in  a  breach  of  contract  to  execute  a  lease  is  the  difference  be- 
tween the  rent  to  be  paid  and  the  actual  rental  value  of  premises  at  the  time 
of  the  breach;  Baltimore  &  O.  R.  Co.  v.  Boyd,  67  Md.  32,  1  A.  S.  R.  362,  10 
Atl.  315,  holding  measure  of  damages  where  party  deprived  of  the  use  of  his 
land  by  the  wrongful  occupation  on  part  of  defendant  was  the  fair  rental 
value  for  the  time;  Swift  v.  Broyles,  115  Ga.  885,  58  L.R.A.  390,  42  S.  K  277, 
holding  same  where  the  property  of  plaintiff  was  damaged  by  the  maintenance 
of  nuisance  by  defendant  in  the  neighborhood;  Chicago  Sanitary  Dist.  v.  Alder- 
man, 113  111.  App.  23,  holding  same  where  complainants  land  flooded  because 
of  defendant's  wrongful  and  negligent  act;  Valparaiso  City  Water  Co.  v.  Dick- 
OYBT,  17  Ind.  App.  233,  46  N.  E.  591,  holding  same  where  riparian  owner's 
use  of  his  land  was  materially  impaired  by  defendant's  unreasonable  diversion 
of  the  waters  of  a  lake. 

Cited  in  reference  notes  in  8  A.  S.  R.  671,  on  measure  of  damages  for  over- 
flow of  land;  67  A.  S.  R.  878,  on  measure  of  damages  for  injury  to  real  prop- 
erty. 
Measure  off  damages  on  wrongful  or  negligent  destruction  of  crops. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Saunders,  85  Ark.  Ill,  107  S.  W. 
194,  holding  on  destruction  of  growing  crop  that  was  so  young  as  to  have  no 
market  value,  the  measure  of  damages  would  be  the  fair  rental  value  of  the 
land ;  Crow  v.  San  Joaquin  k  K.  River  Canal  A  Irrig.  Co.  130  Cal.  309,  62  Pac. 
562,  holding  loss  of  profits  that  might  have  been  realized  from  an  unplantecf 
crop,   which  would   have   been   planted   but   for   defendant's   breach   of  contract 
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to  furnish  water,  not  allowable  as  damages;  Knight  Bros.  v.  Chicago,  R.  I.  & 
P.  R,  Co.  122  Mo.  App.  38,  98  S.  W.  81,  holding  the  value  of  the  crop  lost  by 
the  burning  of  a  meadow  could  not  be  the  measure  of  damages  for  the  negli- 
gent act;  Gentry  v.  Richmond  &  D.  R.  Co.  38  S.  C.  284,  16  S.  E.  893,  holding 
the  loss  of  crops  could  not  be  considered  in  estimating  the  amount  of  damages 
on  the  negligent  flooding  of  complainant's  land;  Kankakee  &,  S.  R.  Co.  y.  Horan, 
17  IlL  App.  650,  on  the  estimation  of  the  measure  of  damages  for  the  destruc- 
tion of  a  growing  crop;  Chicago  v.  Dickman,  105  111.  App.  209,  on  determina- 
tion of  the  measure  of  damages  on  the  negligent  destruction  of  growing  crops. 

Cited  in  notes  in  12  L.R.A.  (N.S.)  270,  on  measure  of  damages  for  injury 
to  or  destruction  of  growing  crops. 

Distinguished  in  Adams  v.  Stadler,  78  111.  App.  432,  holding  in  case  of  total 
destruction  of  growing  crop,  the  measure  of  damage  is  the  value  of  the  crop 
at  the  time  it  was  destroyed. 
Ijost  profits  as  damages. 

Cited  in  Cassin  v.  Cole,  153  Cal.  677,  96  Pac.  277;  Consumers'  Pure  Ice  Co. 
V.  Jenkins,  58  111.  App.  519;  Black  v.  Minneapolis  &  St.  L.  R.  Co.  122  Iowa,  32, 
96  N.  W.  984;  Burruss  v.  Hines,  94  Va.  413,  26  S.  E.  875,— on  the  recovery 
of  profits  or  expected  gains  as  damages  for  a  wrongful  act;  Chicago  R.  Co.  v. 
Howison,  86  111.  215, — holding  on  dissolution  of  injunction  restraining  exten- 
sion of  road,  the  estimated  profits  to  be  had  from  such  extension  could  not  be 
recovered  as  damages;  Lapp  v.  Illinois  Watch  Co.  104  111.  App.  255,  on  prospec- 
tive profits  as  not  allowable  in  determination  of  the  measure  of  damages  on 
breach  of  contract. 

Cited  in  notes  in  60  A.  R.  488,  on  loss  of  profits  as  damages;  62  L.R.A.  49, 
on  damages  for  obstruction  of  highways  and  water  ways  as  affected  by  loss 
of  profits;  59  L.R.A.  898,  on  right  to  profits  and  interest  for  damming  back 
water  of  stream. 

Distinguished  in  Hichhorn  v.  Bradley,  117  Iowa,  130,  90  N.  W.  592,  holding 
on  the  illegal  revocation  of  complainant's  agency  for  particular  brand  of  cigars, 
evidence  of  the  amounts  of  sales  of  such  cigar  in  that  particular  territory  after 
the  breach  and  up  to  time  of  trial  admissible. 
lilabtlity  for  damming  back  water  of  stream. 

Cited  in  note  in  59  L.R.A.  853,  on  liability  of  public  for  damming  back  water 
of  stream. 

28  AM.  REP.   629,  liOW  v.  CENTRAL  P.  R.  CO.  52  CAIi.  68. 
Implied  powers  of  company  incorporated  by  act  of  legislature. 

Cited  in  note  in  22  E.  R.  C.  130,  on  implied  powers  of  company  incorporated 
by  act  of  the  legislature. 
Power  of  corporation  to  guaranty  bonds  of  another. 

Cited  in  Marbury  v.  Kentucky  Union  Land  Co.  10  C.  C.  A.  393,  22  U.  S.  App. 
267,  62  Fed.  335  (reversing  57  Fed.  47),  holding  defendant  corporation  had 
power  under  its  charter  to  guaranty  the  bonds  of  railroad  company,  the  con- 
struction of  which  was  necessary  to  the  success  of  their  undertaking;  Pearsall 
V.  Great  Northern  R.  Co.  73  Fed.  933,  holding  agreement  by  one  corporation  on 
sufficient  consideration  to  guaranty  the  bonds  of  another  is  valid;  Flint  & 
W.  Mfg.  Co.  V.  Kerr-Murray  Mfg.  Co.  24  Ind.  App.  350,  56  N.  E.  858,  holding 
defendant  corporation  receiving  a  benefit  for  becoming  guarantor  of  a  pay- 
ment by  another  could  not  set  up  that  such  guaranty  was  ultra  vires^ 
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J8  AM.  REP.  «34,  COBURN  t.  AMES,  52  CAL.  S85. 
Right  of  owner  off  ffee  to  maintain  a<^on  for  the  wron^nl  use  of  land  In 
which  public  have  an  easement. 

Cited  in  Northern  P.  R.  Co.  v.  Lake,  10  N.  D.  641,  88  N.  W.  461,  holding 
abutting  property  owner  owning  fee  to  street  might  maintain  ejectment  against 
party  wrongfully  obstructing  it;  People  v.  Foss,  80  Mich.  669,  20  A.  8.  R.  632, 
8  L.RJL.  472,  45  N.  W.  480,  holding  abutting  land  owner  who  owns  the  fee  to 
land  in  which  public  have  easement  as  highway  might  maintain  trespass 
against  person  cutting  grass  along  such  highway  without  his  consent;  San- 
bom  V.  Van  Duyne,  90  Minn.  216,  96  N.  W.  41,  holding  owners  of  land  sub- 
ject to  easement  on  part  of  public  might  maintain  ejectment  against  parties 
making  wrongful  use  of  such  easement. 

Cited  in  notes  in   101   A.   S.   R.    109,  on  abutting  owner's  right  as  to  en- 
-croachment  and  obstructions  on  highway;    116  A.  S.  R.  679,  on  maintenanee 
of  ejectment  for  wharves  or  piers;   116  A.  S.  R.  686,  on  maintenance  of  eject- 
ment for  encroachment  on  streets. 
— >Misase  of  submerged  tide  lands. 

Cited  in  Comradt  v.  Miller,  2  Alaska^  433,  holding  injunction  would  issoe  to 
prevent  building  of  wharves  by  private  persons  on  navigable  stream  in  front 
of  private  property  which  is  q^eciaUy  injured  by  such  act;  San  Francisco  Say. 
Cnion  v.  R.  G.  R.  Petroleum  k  Min.  Co.  144  Cal.  134,  103  A.  S.  R.  72,  66 
L.R.A.  242,  77  Pac.  823,  1  A.  &  E.  Ann.  Cas.  182,  holding  riparian  owner  on 
navigable  waters  might  maintain  action  against  party  making  use  of  land 
under  tide  waters  in  such  a  way  as  to  interfere  with  complainant* a  access  to 
navigable  water. 

Rights  of  riparian  and  littoral  owners. 

Cited  in  notes  in  19  A.  S.  R.  232,  on  rights  of  littoral  and  riparian  owners 
•on  navigable  waters;  23  E.  R.  C.  187,  on  riparian  rights,  titles,  and  boundaries. 
Right  off  riparian  owner  on  naTlgable  waters  to  maintain  ejectment. 

Cited  in  Providence  v.  Comstock,  27  R.  I.  637,  66  Atl.  307,  holding  ejectment 
the  proper  form  of  action  to  recover  possession  of  lands  covered  by  tide  water} 
Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418,  83  A.  S.  R.  906,  84  N.  W.  866,  hold- 
ing riparian  owner  of  land  on  public  body  of  water  could  not  maintain  eject- 
ment to  obtain  possession  of  land  beyond  the  water's  edge. 

Regulation  of  right  to  erect  wharf. 

nted  in  note  in  40  L.R.A.  644,  on  regulation  of  right  to  erect  wharf. 

Interest  of  state  In  tide  lands. 

Cited  in  Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1,  18  L.RJL  679,  26  Aa 
718,  on  state  as  having  right  of  action  for  the  possession  of  wharf  when  wrong- 
fully built  below  low  water  mark. 
Interest  of  riparian  owner  in  submerged  lands. 

Cited  in  Lincoln  v.  Davis,  63  Mich.  375,  51  A.  R.  116,  19  N.  W.  103,  on  right 
-i)f  riparian  owner  to  place  obstructions  in  navigable  waters  in  front  of  hii* 
land. 

Sufficiency  of  compliance  with  statnte. 

Cited  In  Tehama  County  v.  Bryan,  68  Cal.  67,  8  Pac  673,  holding  a  setting 
aside  of  the  amount,  allowed  as  damages  on  the  condemnation  of  land  for  roai 
purposes,  by  the  county  treasurer,  a  sufficient  compliance  with  statute  requir- 
ing that  such  payment  be  set  i^Murt. 
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Jltglit  to  exercise  eminent  domain. 

Cited  in  note  in  7  L.RJ^.(N.S.)  200,  on  right  to  exercise  eminent  domain  as 
-affected  by  extent  to  which  general  scheme  has  progressed. 

28  AM.  REP.  6S9,  LINCOIiN  y.  ALEXANDEIR,  52  CAL.  482. 
Interest  of  gnardian  in  estate  of  ward. 

Cited  in  De  Greayer  v.  San  Francisco,  117  Cal.  640,  59  A.  S.  R.  220,  40  Pac 
-083,  holding  guardian  could  not  be  deprived  by  court  of  the  custody  and  control 
^f  funds  and  securities  of  the  ward. 

Cited  in  note  in  59  A.  S.  R.  225,  on  guardian's  right  to  custody  of  estate. 
I>eclarations  of  trust  testamentary  in  character. 

Cited  in  note  in  34  A.  S.  R.  215,  on  declarations  of  trust  testamentary  in 
character. 

liimitations  of  power  of  legislature  to  pass  private  statutes  authorising 
disposal  of  property. 

Cited  in  note  in  16  L.R.A.  253,  on  limitations  of  power  of  legislature  to  pass 
private  statutes  to  authorize  disposal  of  property. 

128  AM.  R£P.  642,  EX  PARTE  FRANK,  52  OAIi.  606. 
Validity  of  ordinance  of  city. 

Cited  in  Re  Quong  Woo,  13  Fed.  229,  holding  ordinance  invalid  which  forbids, 
the  carrying  on  of  laundry  in  certain  limits  without  consent  of  boara  of  super- 
visors, which  shall  be  granted  only  upon  recommendation  of  not  less  than 
twelve  citizens  and  taxpayers;  Citizens'  Gas  k  Min.  Co.  v.  Elwood,  114  Ind. 
^32,  16  N.  E.  624,  holding  ordinance  granting 'gas  company  the  exclusive  um 
of  its  streets  is  void;  Qreensboro  v.  Ehrenreich,  80  Ala.  579,  60  A.  R.  130,  2 
"So.  725,  holding  ordinance  illegal  which  makes  it  unlawful  to  import,  sell,  or 
•deal  in  second  hand  garments,  etc.  excepting  the  sale  of  garments  not  im- 
ported; Champer  v.  Greencastel,  138  Ind.  339,  46  A.  S.  R.  390,  24  L.R.A.  768, 
35  N.  E.  14,  holding  ordinance  providing  that  places  where  intoxicating  liquors 
are  sold  should  have  no  obstructions  to  a  full  view  of  the  interior  unreasonable 
and  void;  Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co.  57  Iowa,  555,  42  A.  R.  50,  10 
N.  W.  896,  holding  city  ordinance  unreasonable  and  void  which  limited  speed 
of  trains  to  four  miles  after  entering  city  limits  where  road  passed  through 
agricultural  lands  for  three  miles  and  was  fenced;  Des  Moines  City  R.  Co.  v. 
Des  Moines,  90  Iowa,  770,  26  L.R.A.  767,  58  N.  W.  906,  holding  municipal  ordi- 
nance interfering  with  rights  already  granted,  is  unreasonable  and  void;  South 
Pasadena  v.  Los  Angeles  Terminal  R.  Co.  109  Cal.  315,  41  Pac.  1093;  Kirk- 
ham  V.  Russell,  76  Va.  956,— on  determination  of  the  validity  of  a  city  ordi- 
nance. 

Cited  in  reference  note  in  123  A.  S.  R.  52,  on  test  of  validity  of  municipal 
ordinances  as  denying  equal  protection  of  law. 

Cited  in  notes  in  59  A.  R.  117,  on  validity  of  ordinance  to  prevent  introduc- 
tion of  infectious  diseases;  41  L.  ed.  U.  S.  520,  on  reasonableness  of  municipal 
ordinances;  41  L.  ed.  U.  S.  521,  on  validity  of  municipal  ordinances. 

Distinguished  in  Re  Zhizhuzza,  147  Cal.  328,  81  Pac.  955,  holding  ordinance 
conferring  on  city  the  exclusive  right  to  remove  garbage,  valid. 
^liicensing  and  taxing  ordinances. 

Cited  in  San  Joee  r.  San  Jose  ft  S.  C.  R.  53  Cel.  475,  holding  ordlnanoa 
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taxing  a  street  railway  company  for  purpose  of  revenue,  not  illegal;  Ex  parte 
Mirande,  73  CaL  365,  14  Pac.  888,  holding  ordinance  of  county  imposing  license 
fee  on  all  persons  engaged  in  business  of  raising,  grazing,  herding  or  paaturing 
sheep  not  invalid;  Ex  parte  Braun,  141  Cal.  204,  74  Pac.  780,  holding  ordi- 
nance requiring  a  license  for  the  sale  of  intoxicating  liquors  valid;  Cairo  v, 
Feuchter,  159  IIL  155,  42  N.  E.  308,  holding  ordinance  for  licensing  of  whole- 
sale  liquor  dealers  which  does  not  apply  to  retail  liquor  dealers  unreasonable 
and  void;  McCoy's  Application,  10  Cal.  App.  116,  101  Pac  419,  holding  that 
ordinance  of  county  board  of  supervisors  imposing  license  upon  occupation  ia 
not  conclusive  as  to  reasonableness  of  license  in^posed;  Graffty  v.  Rushville, 
107  Ind.  502,  57  A.  R.  128,  8  N.  E.  609,  holding  ordinance  requiring  non-resi- 
dents of  city  who  wish  to  sell  goods  or  wares  not  produced  in  county  in  which 
city  located,  to  procure  a  license,  unconstitutional  and  void;  Braceville  v. 
Doherty,  30  111.  App.  645,  holding  same  where  ordinance  imposes  a  license  fee 
upon  nonresident  peddlers  only;  Indianapolis  v.  Bieler,  138  Ind.  30,  36  N.  E. 
857,  holding  ordinance  licensing  breweries,  etc  but  excepting  fnHU  its  opera- 
tions parties  doing  a  wholesale  business  in  bottled  beer  is  void  as  to  the  latter; 
Simrall  v.  Covington,  90  Ky.  444,  29  A.  S.  R.  398,  9  L.RJL  556,  14  S.  W.  369, 
holding  city  ordinance  imposing  tax  upon  agents  of  insurance  companies  not 
located  in  city,  which  is  not  imposed  on  companies  located  in  city  is  illegal 
and  void;  Sipe  v.  Murphy,  49  Ohio  St.  536,  17  L.RJL  184,  31  N.  E.  884,  hold- 
ing ordinance  requiring  a  license  to  sell  at  auction  goods  incorporated  into  the 
eity  for  that  purpose  is  invalid;  Conshohocken  v.  Fennel,  5  Pa.  Co.  Ct.  65,  3 
Del.  Co.  Rep.  354,  holding  ordinance  imposing  a  license  fee  which  discriminates 
between  residenta  and  nonresidents,  invalid. 

Cited  in  reference  note  in  61  A.  S.  R.  478,  on  municipal  ordinances  regulating 
or  licensing  trades  and  employments. 

Cited  in  notes  in  34  A.  D.  637,  on  right  of  municipality  by  ordinance  to 
regulate  but  not  to  restrain  trade;  30  L.R.A.  431,  on  necessity  that  amoimt  of 
license  fees  imposed  by  municipalities  shall  not  be  unreasonable  or  in  restraint 
of  trade. 

Distinguished  in  Ex  parte  Haskell,  112  Cal.  412,  32  L.RJI.  527,  44  Pac  725, 
holding  ordinance  requiring  a  higher  license  of  traveling  salesmen  than  ia  im- 
posed on  those  having  a  fixed  place  of  business  is  not  void. 

Power  of  mnntcipalltiea  to  regulate  trade  and  tax  occupations. 

Cited  in  reference  note  in  31  A.  S.  R.  773,  on  municipal  power  to  tax  oeeu- 
pations. 

Cited  in  note  in  32  L.R.A.  116,  on  power  of  municipalities  to  regulate  trade 
of  pawnbrokers,  junk  dealers,  and  dealers  in  secondhand  clothes. 
Limitations  on  povrers  of  municipal  corporations. 

Cited  in  Areata  v.  Green,  156  Cal.  759,  106  Pac  86,  holding  that  city  haa 
only  such  powers  as  were  expressly  or  by  necessary  implication  ocmferred  upon 
it;  Swindell  ▼.  State,  143  Ind.  153,  35  KRJ^.  50,  42  N.  E.  528;  CampbeU  v. 
Cincinnati,  49  Ohio  St.  463,  31  N.  E.  606,— on  powers  of  municipal  corporations 
as  limited  by  the  act  creating  them. 
—  As  to  license  power. 

Cited  in  notes  in  129  Am.  St.  R.  254,  on  constitutional  limitations  on  power 
to  impose  lioense  or  occupation  taxes;  30  L.R.A.  438,  on  limitations  of  amount 
of  license  fess  wUdi  municipality  may  impose  under  power  to  restrain  or 
prohibit* 
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Discriminating  laws  and  ordinances. 

Cited  in  Rhode  v.  Siebe,  119  Cal.  518,  39  L.R.A.  342,  51  Pac.  869  (dissenting 
opinion),  on  the  validity  of  a  classification  for  the  assessment  of  a  personal 
property  tax. 

Cited  in  notes  in  16  L.RA.  49,  on  discrimination  by  municipality  between  its 
own  residents  and  other  residents  of  same  state;  30  L.R.A.  425,  on  right  of 
municipal  corporations  to  discriminate  as  to  license  fees. 

Validity  of  ordinance  as  question  for  courts. 

Cited  in  Johnson  v.  Fayette,  148  Ala.  497,  42  So.  621,  holding  it  to  be  a  ques- 
tion for  the  court  of  whether  or  not  an  ordinance  is  valid;  Merced  County  v. 
Fleming,  111  Cal.  46,  43  Pac.  392,  on  whether  or  not  an  ordinance  is  reasonable 
as  being  a  question  for  the  court. 

Discharge  of  person  imprisoned  under  void  ordinance  or  act. 

Cited  in  Ex  parte  Henshaw,  73  Cal.  486,  15  Pac.  110    (dissenting  opinion), 
on  right  to  imprison  party  for  refusal  to  obey  void  judgment. 
Collateral  attaclc  on  conviction  for  violation  of  unconstitutional  law. 

Cited  in  note  in  39  L.R.A.  455,  on  conviction  for  violating  unconstitutional 
statute  or  ordinance  as  a  nullity  subject  to  collateral  attack. 

28  AM.  R£P.  «47,  DAVIS  v.  RUSSELL,  52  CAL.  611. 
Negotiability  of  warehouse  receipt. 

Cited  in  note  in  84  A.  D.  754,  on  negotiability  or  assignability  of  ware- 
house receipts. 

Transfer  of  warehouse  receipt  as  passing  title  to  property. 

Cited  in  Durr  v.  Hervey,  44  Ark.  301,  51  A.  R.  594,  holding  transfer  of  vrare- 
bouse  receipt  clothes  the  transferee  with  the  legal  title  and  constructive  pos- 
session of  the  property  covered  by  the  receipt;  Cavallaro  v.  Texas  k  P.  R.  Co. 
110  Cal.  348,  52  A.  S.  R.  94,  42  Pac.  918,  on  transfer  of  warehouse  receipt  as 
passing  title  goods  covered  by  such  receipt;  Conrad  v.  Fisher,  37  Mo.  App. 
352,  8  L.RA.  147,  on  delivery  of  warehouse  receipt  as  amounting  to  delivery 
of  property  pledged. 
Estoppel   of  warehouseman   by   giving   receipt. 

Cited  in  note  in  11  E.  R.  C.  123,  on  estoppel  of  warehouseman  by  giving 
warehouse  receipt. 
Rights  of  holders  of  stock  or  warehouse  receipts  as  collateral. 

Cited  in  note  in  32  A.  S.  R.  715,  on  rights  of  holders  of  stock  or  warehouse 
receipts  as  ccllateral. 

Factor's  power  to  pledge. 

Cited  in  note  in  58  A.  D.  166,  on  factor's  power  to  pledge. 

Right  to  refuse  charge  on  evidence. 

Cited  in  State  v.  Shockley,  29  Utah,  25,  110  A.  S.  R.  639,  80  Pac.  865.  on 
weakness  of  the  evidence  as  being  no  ground  for  a  refusal  to  charge  upon  it. 
Sufficiency  of  the  consideration  of  a  preexisting  debt. 

Cited  in  Sackett  v.  Johnson,  54  Cal.  307,  holding  a  pre-existing  debt  of  the 
indorser  to  indorsee  constitutes  a  valuable  consideration  for  the  indorsement 
and  transfer  of  a  negotiable  instrument;  Stroud  v.  Thomas,  139  Cal.  274,  96 
A.  S.  R.  Ill,  72  Pac.  1008,  holding  the  cancellation  of  a  previous  debt  a  suf- 
ficient consideration  for  the  execution  and  delivery  of  a  note  by  the  surety 
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as  well  as  the  principal  debtors;  Virginia  Timber  k  Lumber  Co.  ▼.  Glenwood: 
Lumber  Co.  5  Cal.  A  pp.  256,  90  Pac.  48,  holding  a  transfer  of  property  in  con- 
sideration of  a  pre-existing  debt  is  a  transfer  for  a  valuable  consideration  suf* 
ficient  to  render  the  buyer  a  bona  fide  purchaser;  Rock  Springs  Nat.  Bank  v. 
Luman,  6  Wyo.  123,  42  Pac.  874  (dissenting  opinion),  on  a  pre-existing  in- 
debtedness  as  being  a  sufficient  consideration  to  support  a  transfer  of  property 
of  third  parties. 

28  AM.  REP.   CSl,  FOUCH  t.  WILSON,  CO  IND.   •4. 
Kffect  of  taking  worthless  secarlty  upon  vendor^h  lien. 

Cited  in  Felton  ▼.  Smith,  84  Ind.  485,  holding  vendor's  lien  not  waived  by^ 
the  acceptance  of  a  married  woman  as  surety  upon  notes  executed  prior  to 
act  in  relation  to  married  women;  Franklin  v.  Walker,  171  111.  405,  49  N.  £^ 
556;  Himes  v.  Langley,  85  Ind.  77;  Bakes  v.  Gilbert,  93  Ind.  70;  Gilbert  v^ 
Bakes,  106  Ind.  558,  7  N.  E.  257, — holding  vendor's  lien  not  lost  by  the  accept- 
ance of  securities  that  have  no  legal  validity;  Xysewander  v.  Lowman,  124  Ind. 
584,  24  N.  £.  355,  holding  vendor  does  not  waive  his  lien  for  the  purchase 
money  where  he  is  induced  by  fraud  to  accept  worthless  property  in  payment; 
Crans  v.  Hamilton  County,  87  Ind.  162,  on  how  vendor  may  waive  or  loose  hia^ 
lien  for  unpaid  purchase  money;  Rhodes  v.  Arthur,  19  Okla.  520,  92  Pac  244, 
holding  that  vendor's  lien  is  not  lost  by  acceptance  through  fraud  of  worth- 
less securities. 

Cited  in  reference  note  in  41  A.  R.  90,  on  acceptance  of  forged  mortgage  aa- 
waiver  of  vendor's  lien. 
Kxistence,  waiver  and  assignability  off  vendor's  lien. 

Cited  in  reference  notes  in  77  A.  D.  101,  on  waiver  of  vendor's  lien;  8  A» 
8.  R.  721,  on  existence,  waiver,  and  assignability  of  vendor's  lien. 

Cited  in  note  in  16  E.  R.  C.  97,  on  receipt  of  additional  or  collateral  aeeority 
as  waiver  of  lien. 
Equitable  title  aa  passing  from  date  of  contract  of  sale. 

Cited  in  reference  note  in  1  A.  S.  R.  256,  on.  equitable  title  to  real  estate 
passing  from  date  of  contract  of  sale. 
Demurring  to  evidence. 

Cited  in  Plant  v.  Edwards,  85  Ind.  588,  on  rights  of  parties  on  overrulu^ 
of  a  demurrer;  Baker  v.  Baker,  69  Ind.  399,  on  the  practice  in  demurring  to 
evidence. 

What  admitted  by  demurrer  to  evidence. 

Cited  in  Frits  v.  Clark,  80  Ind.  591,  holding  the  evidence  of  the  demurring^ 
party  will  not  be  considered  upon  a  demurrer  to  the  evidence;  Indianapolis, 
P.  &  C.  R.  Co.  V.  Caudle,  60  Ind.  112;  Trimble  v.  Pollock,  77  Ind.  576;  Thomas 
V.  Hoosier  Stone  Co.  140  Ind.  518,  39  N.  E.  500, — holding  donurrer  to  evidence 
admits  all  the  facts  of  which  there  is  any  evidence  and  all  the  conclusions  that 
can  fairly  and  logically  be  drawn  from  such  facts. 

28  AM.  REP.  65S,  HAMILTON  v.  STATE,  60  IXD.  19S. 
Sufficiency  of  indictment  for  larceny  of  money. 

Cited  in  State  v.  Hoke,  84  Ind.  137,  holding  an  indictment  for  larceny  whieb 
describes  ihe  stolen  property  as  "six  thousand  and  twenty-seven  dollars  of  ths 
paper  money  of  the  United  States,"  is  bad. 
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—  Variance  as  to  description  of  money. 

Cited  in  Marshall  v.  State,  71  Ark.  415,  75  S.  W.  584,  holding  under  indict* 
ment  for  larceny  alleging  that  the  money  taken  was  "gold,  silver  and  paper 
money  of  the  United  States,''  it  is  necessary  to  prove  it  was  money  of  the 
United  States  and  that  it  was  gold,  silver  and  paper  money;  State  v.  Mispagel, 
207  Mo.  557,  106  S.  W.  513,  holding  a  charge  of  embezzlement  of  money  not 
sustained  by  proof  of  the  embezzlement  of  a  draft;  State  v.  Neilon,  43  Or.  168^ 
73  Pac.  321,  holding  imder  an  information  charging  embezzlement  of  lawful 
money  of  the  United  States  it  must  be  proved  that  the  money  stolen  was  of 
the  kind  named;  Johnson  v.  State,  73  Ark.  101,  83  S.  W.  651,  on  whether  al- 
legation charging  the  theft  of  paper  currency,  money  of  the  United  States  is 
sustained  by  proof  of  stealing  a  *'two  dollar  bill";  Lang  v.  State,  42  Fla.  595, 
28  So.  856;  Lewis  v.  State,  113  Ind.  59,  14  N.  £.  892,— on  necessity  that  it  be 
proved   substantially   as   charged   that   money  of  particular  description   stolen. 

Cited  in  reference  note  in  64  A.  S.  R.  516,  on  variance  between  indictment  for 
larceny  and  proof. 

Cited  in  note  in  51  A.  D.  235,  on  description  of  money  in  indictment  for 
larceny. 

Distinguished  in  State  v.  Meysenburg,  171  Mo.  1,  71  S.  W.  229,  holding  in- 
dictment charging  that  lawful  money  of  United  States  was  paid  defendant,  sus- 
tained by  proof  that  he  received  a  bank  check  for  that  amount. 

Disapproved  in  Hartley  v.  State,  53  Neb.  310,  73  N.  W.  744,  holding  information 
charging  defendant  with  the  embezzlement  of  moneys  of  the  state  sufficiently 
sustained  by  evidence  that  a  check  was  drawn  on  a  state  depository  bank  and 
unlawfully  delivered  to  payee. 
What  constitutes  money. 

Cited  in  Boyd  r.  Olvey,  82  Ind.  294,  on  national  bank  notes  as  not  being: 
money  in  a  legal  sense. 

28  AM.  REP.  654,  HAAO  r.  VANDERBURGH  COUNTY,  60  IND. 

511. 
Liability  off  municipal  corporation  for  damage  caused  by  the  maintenance 

off  nuisance. 

Cited  in  Clayton  v.  Henderson,  103  Ky.  228,  44  L.R.A.  474,  44  S.  W.  667, 
holding  municipal  corporation  may  be  held  liable  in  tort  where  from  the  main- 
tenance of  a  nuisance  special  damage  is  inflicted  upon  an  individual;  Stein  v. 
Lafayette,  6  Ind.  App.  414,  33  N.  E.  912,  on  municipal  corporation  as  liable 
for  the  maintenance  of  a  nuisance. 

—  Keeping  off  pest  house. 

Cited  in  Anable  v.  Montgomery  County,  34  Ind.  App.  72,  107  A.  S.  R.  173, 
71  N.  E.  272,  holding  it  liable  where  the  value  of  plaintiffs  land  was  destroyed' 
by  the  establishment  of  a  pest  house  in  close  proximity  to  the  land. 

Cited  in  notes  in  93  A.  S.  R.  849,  on  liability  of  municipal  corporations  fot 
communication  of  contagious  or  infectious  diseases  through  maintenance  of 
nuisances;  38  L.R.A.  321,  on  municipal  power  over  nuisances  relating  to  persons 
and  things  infected  with  disease;  13  L.RJL.(N.S.)  1191,  on  municipal  liability 
for  spreading  contagious  disease  by  its  methods  of  caring  for  patients. 

Disapproved  in  White  ▼.  San  Antonio,  94  Tex.  313,  60  S.  W.  426,  holding  no 
action  would  lie  against  a  city  for  damages  caused  to  a  hotel  Iceeper  by  the* 
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action  of  its  mayor  in  taking  posiicssion  of  plaintiff*8  hotel  and  in  placing  and 
detaining  therein  persons  suspected  of  having  been  exposed  to  yellow  fever. 
Effect   of   legtslatlTe   autborlty   on   liability    for   private   noisance. 

Cited  in  note  in  1  LJ&JL(N.S.)   61,  on  effect  of  legislative  authority  on  lia^ 
bility  for  private  nuisance. 
Mnnicipal  liability  for  enforcement  of  health  laws. 

Cited  in  note  in  47  A.  S.  R.  548,  on  municipal  liability  for  enforcement  of 
health  laws. 
Liability  of  keeper  for  improper  keeping  of  oonnty  Jail. 

Cited  in  Pritchett  v.  Knox  County,  42  Ind.  App.  3,  85  N.  E.  32,  holding  that 
keeper  of  county  jail  may  be  liable  to  adjoining  owners  in  damages  for  improper 
keeping  thereof. 
Extent  of  city's  duty  as  to  use  of  property. 

Cited  in  Winona  v.  Botzet,  23  LJLA.(N.S.)   204,  94  C.  C.  A.  563,  169  Fed. 
321,  holding  that  duty  of  city  to  so  use  its  property  as  to  do  no  unnecessary 
injury  to  others  extends  to  effects  produced  beyond  limits  of  property. 
Right  to  have  nalsance  abated  or  restrained. 

Cited  in  Tyner  v.  People's  Gas  Co.  131  Ind.  408,  31  N.  E.  61,  holding  an  in- 
junction will  lie  to  prevent  the  "shooting''  of  a  gas  well  and  the  accumulation 
of  nitroglycerine  for  that  purpose  when  it  will  endanger  dwelling  house  of  plain- 
tiff and  the  lives  of  himself  and  family. 
« Injunction  against  pest  house. 

Cited  in  Thompson  v.  Kimbrough,  23  Tex.  Civ.  App.  350,  57  8.  W.  328,  hold- 
ing officials  of  school  district  might  maintain  action  against  proper  county  offi- 
cials to  restrain  the  maintenance  of  a  smallpox  pest  house  within  a  short  dis- 
tance of  the  school  grounds;  Barry  v.  Smith,  191  Mass.  78,  5  L.R.A.(N.S.)  1028, 
77  X.  £.  1009,  6  A.  ft  E.  Ann.  Cas.  817,  on  right  to  abate  smallpox  hsopital  when 
it  is  a  nuisance  to  the  neighborhood. 
Actionable  wrong  in  communicating  disease. 

Cited  in  Missouri,  K.  A  T.  R.  Co.  v.  Wood,  95  Tex.  223,  93  A.  S.  R.  834,  56 
L.RJ^.  592,  66  S.  W.  449,  holding  railroad  company  undertaking  to  maintain 
quarantine  over  employee  infected  with  smallpox  becomes  liable  to  third  person 
for  negligence  in  maintaining  such  quarantine  whereby  patient  while  delirious 
escaped. 
What  constitutes  a  naisancw. 

Cited  in  State  v.  Berdetta,  73  Ind.  185,  38  A.  R.  117,  holding  a  permanent 
structure  materially  encroaching  upon  a  public  street,  in  a  thickly  inhabited 
part  of  a  large  city  is  a  nuisance  per  se. 

Cited  in  notes  in  107  A.  S.  R.  233,  on  erection  of  unsightly  buildings,  hos- 
pitals, pesihouses,  cemeteries,  billboards,  or  places  of  entertainment  m  strictly 
residence   districts   as   public   nuisances;    29   LJLA.(N.S.)    50,  on   hospital  as 
nuisance. 
Private  action  for  public  nuisance. 

CMted  in  Scheible  v.  Law,  65  Ind.  332,  holding  land  owner  might  recover  for  the 
special  damage  sustained  by  the  obstruction  of  a  water  course;  Muneie  Pulp 
Co.  V.  Martin,  23  Ind.  App.  558,  55  N.  K.  796,  holding  riparian  owner  might 
recover  for  the  special  damages  sustained  from  the  pollution  of  a  stream  by 
defendant;  Valparaiso  v.  Moffitt,  12  Ind.  App.  250,  54  A.  S.  R.  622,  89  N.  E. 
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909,  holding  same  where  city  cast  its  sewage  into  stream  to  injury  of  plaintiff's 

land  and  use  of  stream. 

liiabllity  off  county  for  negligence  in  building  bridge. 

Cited  in  Shawnee  County  v.  Jacobs,  79  Kan.  76,  21  L.R.A.(N.S.)  209,  99  Pac 
SI 7,  holding  that  county  is  not  liable  for  negligence  in  building  public  bridge. 
Power  vested  in  board  of  county  commissioners. 

Cited  in  Greene  County  Comrs.  v.  Huff,  91  Ind.  333,  holding  county  commis- 
sioners might  dedicate  part  of  land  set  aside  as  public  square  to  use  as  a  high- 
way; Platter  v.  Elkhart  County,  103  Ind.  360,  2  N.  E.  644,  holding  board  of 
county  commissioners  has  power  to  change  the  location  of  county  institutions; 
Sturgeon  v.  Daviess  County,  65  Ind.  302;  Miller  t.  Dearborn  County,  66  Ind. 
162;  State  ex  rel.  Stingley  y.  Sullivan,  74  Ind.  121,— on  power  vested  in  board  of 
county  commissioners. 
liiability  off  public  corporations  for  acta  or  omissions  of  officials. 

Cited  in  Shelby  County  v.  Deprez,  87  Ind.  509,  holding  county  liable  for  the 
failure  to  exercise  ordinary  care  and  skill  in  the  construction  of  bridges  upon 
the  highways  of  county;  Cummins  v.  Seymour,  79  Ind.  491,  41  A.  R.  618,  on 
municipal  corporation  as  bound  by  the  acts  of  its  agents. 

Cited  in  reference  note  in  100  A.  D.  358,  on  liability  of  city  for  unauthorized 
acts  of  its  officers. 

Distinguished  in  Evans  v.  Kankakee,  231  111.  223,  13  L.R.A.(N.S.)  1190,  83  N. 
E.  223  (affirming  132  111.  App.  488),  holding  city  not  liable  for  acts  of  officers 
in  enforcing  police  regulations;  Robinson  v.  Evansville,  87  Ind.  334,  44  A.  R.  770, 
holding  city  maintaining  waterworks  and  a  fire  department  and  collecting  taxes 
for  that  purpose,  not  responsible  for  the  negligence  of  its  fire  department  in 
permitting  the  property  of  a  citizen  to  be  burned. 
Mnnicipal  and  quasi  mnnicipal  corporations  distinguished. 

Cited  in  House  v.  Montgomery  County,  60  Ind.  580,  28  A.  R.  657,  distinguish- 
ing between  municipal  and  quasi  municipal  corporations. 

1 

28    AM.    REP.    657,    HOUSE    r.    MONTGOMERY    COUNTY,    60    IND. 

580. 
liiability  of  county  for  injuries  resulting  from  defectiTe  bridges. 

Cited  in  Shelby  County  v.  Castetter,  7  Ind.  App.  309,  33  N.  E.  986;  Morgan 
County  V.  Pritchett,  85  Ind.  68, — holding  county  liable  for  failure  to  keep 
bridge  in  reasonably  safe  condition;  Eastman  v.  Clackamas  Co.  32  Fed.  24; 
Shelby  County  v.  Deprez,  87  Ind.  509;  Knox  County  v.  Montgomery,  109  Ind.  69, 
9  N.  E.  590;  Allen  County  v.  Creviston,  133  Ind.  32  8.  E.  735;  Boone  County 
V.  Mutchler,  137  Ind.  140,  36  N.  E.  634;  Parke  County  v.  Wagner,  138  Ind.  609, 
38  N.  E.  171, — ^holding  county  liable  for  injuries  resulting  from  defective  bridges 
although  no  statute  creates  such  liability;  Pritchett  v.  Morgan  County,  62  Ind. 
2;  Madison  County  v.  Brown,  89  Ind.  48;  Vaught  v.  Johnson  County,  101  Ind. 
123;  Howard  County  v.  Legg,  110  Ind.  479,  11  N.  E.  612;  Sullivan  County  v. 
Amett,  116  Ind.  438,  19  N.  E.  299, — holding  same  where  officials  are  negligent 
in  failing  to  k^p  bridge  in  repair;  Park  v.  Adams  County,  3  Ind.  App.  536,  30 
N.  E.  147,  holding  county  liable  for  damages  resulting  from  failure  of  contract- 
or engaged  in  repairing  bridge  to  leave  it  guarded;  Sullivan  County  v.  Sisson,  2 
Ind.  App.  311,  28  N.  E.  374,  holding  same  where  approach  to  bridge  left  in 
defective  condition;  Kirtlcy  v.  Spokane  County,  20  Wash.  Ill,  54  Pac.  936,  hold- 
ing county  liable  for  injuries  resulting  from  a  defective  bridge,  where  duty 
Am.  Rep.  Vol.   XVI.— 77. 
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imposed  upon  county  was  to  keep  the  bridge  in  repair;  Madden  ▼.  Lan- 
caster Ck>unty,  12  C.  C.  A.  566,  27  U.  S.  App.  528,  65  Fed.  188;  Lee  County 
T.  Yarbrough,  85  Ala.  600,  5  So.  341;  Nagle  v.  Wakey,  161  IlL  387,  43  N.  £ 
1079  (dissenting  opinion);  Howard  County  v.  Legg,  93  Ind.  523,  47  A.  R.  390; 
Gibson  County  v.  Emmerson,  95  Ind.  579;  Apple  v.  Marion  County,  127  IntL 
553,  27  N.  E.  166;  Clark  County  v.  Brod,  3  Ind.  App.  585,  29  N.  E.  430; 
Hamilton  County  t.  NoblesTille  Twp.  4  Ind.  App.  145,  30  N.  £.  155;  Park? 
County  V.  Sappenfield,  6  Ind.  App.  577,  33  N.  E.  1012;  Shelby  County  v,  Blair, 
8  Ind.  App.  574,  30  N.  £.  216;  Templeton  t.  Linn  County,  22  Or.  313,  15  L.R.A. 
730,  29  Pac  795  (dissenting  opinion),— on  county  as  liable  for  damages  result- 
ing from  failure  to  keep  a  bridge  in  repair. 

Cited  in  reference  note  in  2  A.  S.  R.  591,  on  liability  of  county  for  dam- 
ages received  on  defective  bridge. 

Cited  in  note  in  39  L.R.A.  37,  on  implied  liability  of  counties  for  injuries  t*> 
travelers  and  vehicles  by  bridge  and  approaches  being  out  of  repair. 

Distinguished  in  Fulton  County  v.  Rickel,  106  Ind.  501,  7  N.  E.  220,  holdings 
no  liability  on  part  of  county  where  party  injured  before  entering  on  bridge  by 
team  becoming  frightened  at  its  defective  condition. 

Disapproved  in  Vail  v.  Amenia,  4  N.  D.  239,  59  N.  W.  1092;  James  v.  Wellstorr 
Twp.  18  Okla.  56,  13  L.R.A.(N.S.)  1219,  90  Pac.  100,  11  A.  k  E.  Ann.  Cas.  938,- 
liolding  in  the  absence  of  an  express  statute  no  liability  rests  on  township, 
for  damages  resulting  from  failure  to  keep  highway  in  safe  condition;  Bailey 
v.  Lawrence  County,  5  S.  D.  393,  49  A.  R.  881,  59  N.  W.  219;  Marion  County  v. 
Riggs,  24  Kan.  255, — holding  same  where  injury  resulted  from  failure  to  keep> 
county  bridge  in  repair. 

Overruled  in  Jasper  C>>unty  v.  Allman,  142  Ind.  673,  39  L.R.A.  58,  42  N.  £_ 
206,  holding  no  implied  liability  on  part  of  county  for  injuries  resulting  front 
defective  bridges. 

Cited  as  overruled  in  Johnson  County  v.  Hemphill,  14  Ind.  App.  219,  42  N.  £. 
760,  holding  county  not  liable  for  injuries  resulting  from  defects  in  approacbes- 
to  bridge,  in  absence  of  statute  rendering  county  liable. 
«  Defective  highways. 

Limited  in  Shrum  v.  Washington  County,  13  Ind.  App.  685,  41  N.  E.  340, 
holding  in  absence  of  statute  county  not  liable  for  injuries  sustained  from  thc- 
unsafe  condition  of  a  public  highway. 

Disapproved  in  Watkins  v.  County  Ct.  30  W.  Va.  657,  6  S.  E.  054,  holdings 
county  court  not  liable  where  party  traveling  along  public  road  injured  by 
dead  tree  falling  on  him. 
lilablllty  off  coanties  ffor  torts  and  negligence. 

Cited  in  notes  in  68  A.  D.  294;  39  L.RJL  80,  on  liabilities  of  counties  in  ae> 
tions  for  torts  and  negligence. 
lilablllty  off  coanties  ffor  acts  of  ofllcers. 

Cited  in  note  in  68  A.  D.  295,  on  liability  of  counties  for  acts  or  negligence  of 
officers. 
Foundation  off  liability  of  highway  oBkceru  ffor  negligence. 

C^ted  in  note  in  22  L.RJI.  826,  on  foundation  of  liability  of  highway  officers- 
for  negligence. 

liiabillty  ffor  damages  resnitinc  ffrom  want  off  care  In  conatraction  and 
maintenance  off  pnbllc  wcurks. 
Cited  in  Peny  r.  Bamett,  65  Ind.  522,  on  road  supervisor  as  liable  for  injur- 


Digitized  by 


Google 


1219  NOTES  ON  AMERICAN  REPORTS.  [667-665 

ies* resulting  from  his  want  of  care;  South  Bend  y.  Paxon,  67  Ind.  228,  holding 
city  liable  for  damages  resulting  from  its  failure  to  a  public  sewer  in  repair. 

Distinguished  in  Yeager  v.  Tippecanoe  Twp.  81  Ind.  46,  holding  no  duty  being 
imposed  on  township  to  keep  highway  in  repair,  it  was  not  liable  for  damages 
resulting  from  its  failure  to  do  so;  Union  Civil  Twp.  v.  Berryman,  3  Ind.  App. 
344,  28  N.  E.  774,  holding  township  not  liable  for  damage  caused  by  the  negli* 
gent  manner  in  which  a  ditch  along  a  highway  is  constructed  by  road  super- 
visor of  road  district. 
Duty  of  county  as  to  constuction  and  maintenance  of  public  bridge. 

Cited  in  State  ex  rel.  Winterburg  v.  Demaree,  80  Ind.  619,  holding  mandamus 
would  lie  to  compel  county  commissioners  to  repair  a  county  bridge;  Allen  Coun- 
ty V.  Bacon,  96  Ind.  31;  Owen  County  v.  Washington  Twp.  121  Ind.  379,  23  N.  E. 
257,^-on  duty  resting  on  county  to  use  reasonable  care  to  keep  bridges  in  safe 
condition;  Shawnee  County  v.  Jacobs,  79  Kan.  76,  21  L.R.A.(N.S.)  209,  99  Pac. 
817,  holding  that  county  is  not  liable  for  injury  resulting  from  its  negli* 
gence  in  building  bridge. 
lilabtlity  of  quasi  corporations  for  torts. 

Cited  in  note  in  13  A.  D.  525,  on  liability  of  quasi  corporations  for  torts. 
Powers  rested  In  county  boards. 

Cited  in  Miller  v.  Dearborn  County,  66  Ind.  162,  on  the  implied  powers  vested 
in  board  of  county  commissioners. 

28  AM.  R£P.    666,  ARMSTRONG  ▼.   HARSHMAN,    61    IND.    52,  Sab- 
sequent  appeal  In  98  Ind.  216. 
Right  to  fill  In  blanks  In  bills  or  notes. 

Cited  in  Young  v.  Baker,  29  Ind.  App.  130,  64  N.  E.  54,  on  right  to  fill  in  blank 
spaces  left  in  a  negotiable  instrument. 

Cited  in  reference  note  in  71  A.  D.  370,  on  filling  blanks  in  negotiable  instni- 
ments  and  avoiding  them  by  material  additions. 

Cited  in  note  in  1  L.R.A.  648,  on  commercial  paper  drawn  in  blank. 

Distinguished  in  Moore  v.  Hinshaw,  23  Ind.  App.  267,  77  A.  S.  R.  434,  55  N.  E. 
236,  holding  surety  signing  note  blank  as  to  rate  of  interest  released  by  act  of 
principal  and  payee  in  inserting  the  rate  of  interest. 
lilabillty  created  by  the  endorsement  of  a  bill  or  note  by  stranger. 

Cited  in  De  Pauw  v.  Bank  of  Salem,  126  Ind.  553,  10  L.R.A.  46,  26  N.  E.  151, 
holding  person  indorsing  note  before  delivery  to  give  principal  credit  with 
bank,  liable  as  indorser  and  not  as  surety;  People's  Nat.  Bank  v.  Winton,  13 
Ind.  App.  110,  41  N.  E.  75,  on  when  person  held  liable  merely  as  indorser; 
Bank  of  Spartanburg  v.  Mahon,  75  S.  C.  255,  55  S.  E.  529,  on  liability  of  third 
party  indorsing  note  with  name  of  payee  blank. 

Disapproved  in  Melton  v.  Brown,  25  Fla.  461,  6  So.  211,  holding  party  not 
named  as  payee  who  indorses  note  before  delivery  liable  as  original  promisor  al* 
though  it  be  proved  he  wrote  name  as  surety  for  maker. 
Parol  to  show  liability  of  Indorser  on  bill  or  note. 

Cited  in  reference  note  in  74  A.  D.  275,  on  admissibility  of  parol  evidence  to 
vary  blank  indorsement  of  note. 

Distinguished  in  Houck  v.  Graham,  106  Ind.  195,  55  A.  R.  727,  6  N.  E.  594, 
holding  parol  evidence  admissible  to  show  the  relation  to  each  other  of  those  li- 
able on  a  note  in  case  of  an  irregular  indorsement. 
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Character  of  negotiable  Instrmnent  payable  to  maker's  order. 

Cited  in  reference  note  in  53  A.  S.  R.  S12,  on  character  of  negotiable  instm- 
ment  payable  to  maker's  order. 
Rlghta  Inter  se  of  aooonunodatlon  parties  to  commercial  paper. 

Cited  in  note  in  28  L.R.A.(N.S.)    1040«  on  rights  inter  se  of  accommodation 
parties  to  commercial  paper. 
Plea  of  former  adjudication. 

Cited  in  Westfield  Gas  &  Mill  Co.  r.  Nobleeville  &  E.  Gravel  Road  Co.  13  Ind. 
App.  481,  65  A.  S.  R.  244,  41  N.  E.  055,  on  right  of  party  to  Invoke  the  doctrine 
of  former  adjudication. 

28  AM.  REP.  689,  POLK  ▼.  FRASH,  81  IND.  208. 
fialBclency  of  tender. 

Cited  in  3  Randolph  Commercial  Paper,  2d  ed.,  §  1400,  on  what  will  satisfy 
instrument  payable  in  good  notes. 

18  AM.  REP.  87S,  ALIiEN  v.  STATE,  81  IND.  288. 

Filing  of  additional  bonds  as  affecting  surety  on  original  bond. 

Cited  in  State  ez  rel.  Joseph  v.  Mitchell,  132  Ind.  461,  32  N.  E.  86;  Rush  r. 
State,  10  Ind.  App.  523,  49  N.  E.  839, — holding  surety  on  original  guardian's 
bond  not  released  by  the  filing  of  a  subsequent  bond  required  to  be  given  before 
additional  funds  turned  over  to  biro. 

Cited  in  reference  notes  in  10  A.  S.  R.  860,  on  liability  of  sureties  on  successive 
bonds, 
lilablllty  of  guardian  on  additional  bond. 

Cited  in  Moody  v.  State,  84  Ind.  433,  on  liability  of  guardian  on  bond  executed 
on  discharge  of  sureties  on  earlier  bonds. 
Presumption  as  to  ralldtty  of  bond. 

Cited  in  Nichols  v.  State,  65  Ind.  512,  on  bond  as  evidence  of  its  sufficient  com- 
pliance with  statute. 

28  AM.  REP.  875,  GRINER  r.  BUTIiER,  81  IND.  S82. 
Married  women's  covenants  in  deed. 

Cited  in  Johnson  v.  Bidwell,  15  Ind.  App.  236,  43  N.  E.  746;  Dickey  v.  Kalfs- 
beck,  20  Ind.  App.  290,  50  N.  E.  590, — on  wife  as  not  liable  on  covenants  of  a 
deed  in  which  she  joined,  at  common  law. 

Cited  in  reference  note  in  54  A.  S.  R.  110,  on  estoppd  of  married  woman  by 
covenants  in  deed. 
Right  of  married  woman  to  contract  respecting  lands. 

Cited  in  Forgy  v.  Davenport,  146  Ind.  399,  45  N.  E.  592,  holding  married  woman 
holding  real  estate  by  former  marriage  might  during  second  marriage  lease 
such  real  estate  for  the  period  of  her  natural  life;  Whipperman  v.  Smith,  96 
Ind.  275,  on  there  being  an  essential  difference  between  a  mortgage  containing  a 
promise  to  pay  the  debt  and  one  not  containing  such  a  covenant. 

18  AM.  REP.  877,  WILET  v.  PAVET,  81  IND.  457. 
Collateral  attack  on  Judgment. 

Cited  in  Plunkett  v.  Black,  117  Ind.  14,  19  N.  E.  537;  Scott  v.  Runner,  146  TM, 
12,  58  A.  S.  R.  345,  44  N.  E.  755,— holding  the  process  of  one  court  cannot  bs 
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used  to  enjoin  the  final  process  of  another  of  equal  jurisdiction  although  the 
judgment  on  which  such  process  based  is  void;  Bruce  v.  Osgood,  154  Ind.  375,  56 
N.  E.  25,  holding  judgment  of  a  court  that  it  has  jurisdiction  is  not  subject  to 
collateral  attack;  Supreme  Council,  C.  B.  L.  v.  Boyle,  15  Ind.  App.  342,  44  N.  E. 
56,  holding  the  liability  of  a  defendant  against  whom  judgment  has  been  ren- 
dered cannot  be  contested  on  action  or  appeal  bond;  Hall  v.  Law,  102  U.  S.  461, 
26  L.  ed.  217;  Sanders  v.  State,  85  Ind.  318,  44  A.  R.  29;  Weiss  v.  Guerineau,  109 
Ind.  438,  9  N.  E.  399;  Emerick  v.  Miller,  159  Ind.  317,  64  N.  E.  28,— on  judg- 
ment as  not  subject  to  attack  in  a  collateral  action. 
Collateral  attack  on  discharge  in  bankruptcy. 

Cited  in  Boyd  r.  Olvey,  82  Ind.  294;  Blair  v.  Hanna,  87  Ind.  298,— holding  de- 
cree of  discharge  in  bankruptcy  could  not  be  attacked  collaterally;  Marshall  t. 
Sumner,  59  N.  H.  218,  47  A.  R.  194,  holding  the  validity  of  a  discharge  under 
United  States  bankruptcy  act  could  not  be  attacked  in  a  state  court. 

28  AM.  REP.  680,  H£NDRIX  v.  McBETH,  61  IND.  473. 
Dower  of  life  estate  in  mineral  royalties. 

Cited  in  Andrews  v.  Andrews,  31  Ind.  App.  189,  67  N.  E.  461,  holding 
devisee  of  life  estate  entitled  to  royalties  accruing  from  oil  wells  on  land  leased 
by  decedent  for  that  purpose;  Seager  v.  McCabe,  92  Mich.  186,  16  L.R.A.  247, 
52  N.  W.  299,  holding  widow  entitled  to  dower  rights  on  royalties  realized 
from  the  lease  by  guardian  of  minor  heirs  of  mineral  lands  undeveloped  at 
time  of  husband's  death;  Clift  v.  Clift,  87  Tenn.  17,  9  S.  W.  198,  holding  widow 
of  owner  of  mines  operated  by  lessees  entitled  to  one  third  of  the  proceeds  de- 
rived from  the  mines  to  her  husband's  share. 

Cited  in  reference  note  in  41  A.  S.  R.  400,  on  dower  in  mining  property. 

Cited  in  note  in  16  L.R.A.  247,  on  right  of  dower  in  mines. 
Interest  of  widow  in  estate  of  deceased  husband. 

Cited  in  Haskett  v.  Maxey,  134  Ind.  182,  19  L.R.A.  379,  33  N.  E.  358,  on  inter- 
est taken  by  widow  in  estate  of  deceased  husband. 

Cited  in  note  in  79  A.  D.  604,  on  rights  of  widow  before  assignment  of  dowei:. 
Statutory  Interest  of  widow  in  lieu  of  dowrr. 

Cited  in  Glass  v.  Davis,  118  Ind.  593,  21  N.  E.  319,  on  the  statutory  one  third 
interest  that  widow  takes  in  estate  of  deceased  husband  as  being  in  lieu  of 
dower. 
Title  to  rents  accruing  after  conveyance  of  land. 

Cited  in  Chandler  v.  Pittsburgh  Plate  Glass  Co.  20  Ind.  App.  165,  50  N.  E. 
400,  holding  that  grantee  of  land  upon  which  gas  lease  exists  is  entitled  to 
rents  maturing  after  conveyance. 

28  AM.  REP.  682,  PITTSBURGH,  C.  &  ST.  li.  R.  CO.  T.  MORTON,  61 

IND.  5S9. 
Duty  and  liability  of  carriers  as  to  transportation. 

Cited  in  reference  notes  in  68  A.  D.  577,  on  carrier's  liability  for  refusal  to 
transport  goods;  93  A.  D.  321,  on  duty  of  common  carrier  to  provide  facilitiet 
for  ordinary  demands  of  public. 

Cited  in  note  in  43  L.R.A.  226,  on  general  or  statutory  duty  of  railroad  com- 
pany to  furnish  cars  to  shippers. 
Carrier's  liability  for  carriage  of  goods  beyond  own  line. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Woodward,  164  Ind.  360,  72  N.  E.  668, 
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holding  in  alwence  of  special  contract  initial  carrier  only  liable  while  goods  are 
in  its  custody;  Pittsbui^h,  C.  C.  &  St  L.  R.  Co.  v.  Bryant,  36  Ind.  App.  340, 
75  N.  £.  820,  on  common  carriers  liability  for  the  delivery  of  goods  not  extending 
to  points  beyond  own  line. 

Cited  in  reference  notes  in  2  A.  S.  R.  325,  on  liability  of  connecting  carriers; 
2  A.  S.  R.  62,  on  liability  of  carrier  for  loss  or  injury  of  goods  beyond  its  own 
line. 

Cited  in  notes  in  72  A.  D.  236,  on  liability  of  carrier  under  American  rule  for 
goods  consigned  to  point  beyond  its  line;  36  A.  R.  762,  on  liability  of  carrier 
for  loss  occurring  beyond  his  own  line;  21  L.  ed.  U.  S.  299,  on  liability  of  com- 
mon carrier  for  goods  to  be  transported  bejrond  temiaation  of  his  line. 
—  Duly  as  to  recelTing  shipments  for  extra  termtiial  points. 

Cited  in  Kansas  City,  Ft.  S.  &  M.  R,  Co.  t.  Sharp,  64  Ark.  115,  40  S.  W.  781, 
holding  carrier  might  by  special  contract  engage  to  transport  goods  to  point  on 
connecting  line  and  beyond  its  own  line;  State  v.  Louisville  &  N.  R.  Co.  51  Fla. 
311,  40  So.  885,  holding  railroad  company  could  not  be  compelled  to  transport 
freight  over  another  connecting  line  of  road  there  being  no  holding  out  to 
do  so;  Inman  v.  St.  Louis  S.  W.  R.  Co.  14  Tex.  Civ.  App.  39,  37  S.  W.  37,  on 
duty  of  carrier  to  receive  goods  for  shipment  consigned  for  points  on  connectin<* 
lines;  Nichols  v.  Oregon  Short  Line  R.  Co.  24  Utah,  83,  91  A.  S.  R.  778,  66 
Pac.  768,  considering  right  of  carrier  to  render  itself  liable  to  carry  goods  be- 
yond own  line. 

Cited  in  reference  note  in  50  A.  S.  A.  330,  on  duty  of  carrier  to  furnish  trans- 
portation beyond  its  own  line. 
Waiver  of  prepayment  of  freight  charges. 

Cited  in  Pittsburgh,  C.  &  St  L.  R.  Co.  v.  HoUowell,  65  Ind.  188,  32  A.  R.  63, 
holding  facts  showed  sufficient  consideration  for  a  contract  of  shipment  of  freight; 
Evansville  &  T.  H.  R.  Co.  v.  Keith,  8  Ind.  App.  57,  35  N.  K  296,  holding  right  of 
prepayment  of  freight  charges  may  be  waived  by  carrier. 

Averments  mm  to  snfllclency  of  facilities  In  action  for  refusal  of  carrier 
to  transport. 

Cited  in  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Wolcott,  141  Ind.  267,  50  A.  S.  R.  320. 
89  N.  E.  451,  holding  complaint,  on  action  against  carrier  for  violation  of  duty  to 
furnish  transportation  for  freight,  need  not  aver  that  carrier  could  have  fur- 
nished the  required  cars  as  wanted;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Racer,  5 
Ind.  App.  209,  31  N.  E.  853,  holding  in  action  against  common  carrier  for  viola- 
tion of  duty  to  furnish  cars  for  transportation  of  complainant's  cattle  complaint 
need  not  allege  that  defendant  had  room  and  means  of  transportation  when  de- 
manded. 

Reversal  of  judgment  on  evidence. 

Cited  in  Warsaw  v.  Dunlap,  112  Ind.  576,  14  N.  E.  568,  holding  judgment  may 
be  reversed  where  evidence  does  not  sustain  verdict;  Indianapolis  ft  St.  L.  R.  Co. 
v.  Watson,  114  Ind.  20,  5  A.  S.  R.  578,  15  N.  S.  824,  holding  insufficiency  of  evi- 
dence ground  for  reversing  judgment. 

Distinguished  in  Timmis  v.  Wade,  5  Ind.  App.  138,  31  N.  E.  827,  holding  ap- 
pellate court  would  not  interfere  with  verdict  of  jury  where  the  evidence  at  the 
trial  fairly  tends  to  support  it. 
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28  AM.  REP.  693,  BROWN  v.  STATE,  55  AliA.  128. 
What  constitutes  burglarloiis  ''breaking?.'* 

Cited  in  Ray  v.  State,  66  Ala.  281,  holding  that  entering  through  open  win- 
dow and  then  removing  bar  to  open  door  for  conftderates  to  enter  is  not 
hurglary  where  none  of  the  confederates  did  enter;  Miller  v.  State,  77  Ala.  41, 
holding  that  thrusting  arm  through  an  opening  in  building  and  taking  goods 
tlierefrom  is  not  burglary  where  the  opening  was  neither  made  nor  enlarged  by 
the  act;  Rex  ▼.  Burns,  36  N.  S.  257,  to  the  point  that  it  is  not  burglary,  at 
common  law,  to  break  out  of  house,'  if  entry  was  effected  without  br:'n!<ing. 

Cited  in  reference  note  in  30  A.  R.  69,  on  burglary  by  breaking  out. 

Cited  in  note  in  2  A.  S.  R.  387.  on  effect  of  breaking  out  after  entry  without 
breaking  in  burglary. 

28  AM.  REP.  695,  MIXON  v.  STATE,  55  AIjA.  129. 
Effect  of  dischage  of  Jury  in  criminal  trial. 

Cited  in  Powell  v.  State,  17  Tex.  App.  345,  holding  that  former  jeopardy  was 
good  plea  where  jury  was  discharged  for  failure  to  agree  after  deliberating  only 
21  hours,  the  defendant  objecting  to  such  discharge;  Sanders  v.  State,  85  Ind. 
318,  44  A.  R.  29,  on  necessity  as  justifying  discharge  of  jury  after  trial  is  com- 
menced. 

Cited  in  reference  notes  in  66  A.  R.  235,  on  discharge  of  jury  without  consent 
of  prisoner  as  former  jeopardy;  61  A.  S.  R.  784,  on  oischarge  of  jury  before 
verdict. 

Cited  in  note  in  21  L.  ed.  U.  S.  874,  on  what  constitutes  former  jeopardy. 

—  Sickness  of  Jnror  causing  discharge. 

Cited  in  State  v.  Ulrich,  110  Mo.  360,  19  S.  W.  666,  nolding  that  where  jury  is 
discharged  on  account  of  sickness  of  a  juror,  the  defendant  will  not  be  held  to 
have  been  in  jeopardy. 

Cited  in  note  in  1  A.  S.  R.  526,  on  discharge  of  jury  or  juries  for  juror's  sick- 
ness. 

Distinguished  in  State  v.  Nelson,  19  R.  I.  467,  61  a.  S.  R.  780,  33  L.R.A.  550, 
34   Atl.   990,   holding   defendant  entitled   to  discharge  where   court   discharged 
jury  upon  telephone  message  that  a  juror  was  ill  and  unable  to  attend. 
Discretion  as  to  discharge  of  jury. 

Cited  in  Hawes  v.  State,  88  Ala.  37,  7  So.  302,  holding  that  court's  discretion 
in  discharging  a  jury  is  reviewable  on  appeal. 

28  AM.  REP.  698,  MATTHEWS  v.  STATE.  55  AliA.   187. 
Necessity  of  proving  corpus  delicti  in  prosecution  for  felony. 

Cited  in  Boiling  v.  State,  98  Ala.  80,  12  So.  782,  holding  that  there  can  be  no 
conviction  unless  the  corpus  delicti  has  been  proven;  Stringer  v.  State,  136  Ala. 
60,  33  So.  685,  holding  that  the  possession  of  money  stolen,  and  proof  of  accusa- 
tions made  against  the  defendant  which  lie  denied,  is  not  sufficient  proof  of  the 
corpus  delicti  to  support  a  conviction. 

Cited  in  reference  notes  in  8  A.  S.  R.  490,  on  proof  of  corpus  delicti;  19 
A.  S.  R.  839,  on  insufficiency  of  confessions  to  warrant  conviction  where  corpus 
delicti  is  not  proved  by  other  testimony. 

—  On  confession  by  accused. 

Cited  in  Ryan  v.  State,  100  Ala.  94,  14  So.  686,  holding  that  confession  of  ac- 
cused,   in    connection    with    evidence    of    circumstances    connecting    him    with 
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the  crime,  may  be  considered  in  proving  the  corpus  delicti;  Johnson  v.  State, 
69  Ala.  37;  Winslow  v.  State  76  Ala.  42;  Johnson  v.  State,  142  Ala.  1,  37  Sol 
937;  Bines  v.  State,  118  Ga.  320,  68  L.R«^  33,  45  S.  E.  376,— holding  that  the 
extra  judicial  confession  of  one  accused  of  a  crime  will  not  support  a  conviction 
in  the  absence  of  other  proof  of  the  corpus  delicti;  McAllister  v.  State,  2  Ga. 
App.  654,  58  S.  E.  1110,  holding  that  a  confession  not  connected  with  the  specific 
act  constituting  the  offense  charged,  will  not  support  a  conviction;  Re  Kelly, 
28  Nev.  491,  83  Pac.  223,  to  point  that  where  there  is  admission,  proof  of  cor- 
pus delicti  need  not  be  as  full  and  conclusive  as  if  there  was  no  confession  to 
corroborate  it. 

Cited  in  note  in  68  L.R.A.  50,  on  necessity  of  proof  of  corpus  delicti  to  cor- 
roborate confession. 
Confessions  as  evidence. 

Cited  in  Young  v.  State,  68  Ala.  569,  on  confessions  as  evidence  and  weight  to 
be  accredited  to  them;  Stephens  v.  Barnwell,  154  Ala.  124,  45  So.  233,  holding 
that  evidence  of  party's  failure  to  deny  statement  with  reference  to  his  inter- 
est, made  in  his  presence  should  be  cautiously  credited. 

Cited  in  notes  in  46  A.  R.  259,  on  when  confessions  are  admissible;  6  A. 
S.  R.  251,  on  admissibility  of  confession  without  proof  of  corpus  delicti;  25 
L.R.A.(N.S.)  545,  on  uncontradicted  statement  in  presence  of  accused  as  con- 
fession ;  28  L.  ed.  U.  S.  263 ;  8  E.  R.  C.  104, — on  admissibility  of  confession  made 
by  prisoner. 

Distinguished  in  Porter  v.  State,  55  Ala.  95,  holding  that  a  voluntary  con- 
fession is  admissible  in  evidence. 
'Weight  of  circumstantial  evidence. 

Cited  in  note  in  97  A.  S.  R.  776,  on  necessity  of  circumstantial  evidence  equal- 
ing testimony  of  one  credible  eye-witness. 

28  AM.  REP.  704,  CRAWFORD  T.  KIRKSEY,  55  AliA.  282. 
Frandnlent  conveyances. 

Cited  in  Lienkauf  v.  Morris,  66  Ala.  406,  sustaining  validity  of  credit  sale  by 
one  who  was  insolvent,  where  purchaser  had  no  knowledge  of  any  fraudulent  in- 
tent; Matthews  v.  Thompson,  186  Mass.  14,  104  A.  S.  R.  550,  66  L.R.A.  421,  71 
N.  E.  93,  holding  that,  where  husband  who  is  insolvent,  conveys  substantially 
all  his  property  to  his  wife,  such  conveyance  is  fraudulent  as  to  his  creditors; 
Lyne  v.  Wann,  72  Ala.  43,  as  laying  down  rule  as  to  when  conveyance  by  insolv- 
ent debtor  will  be  set  aside  as  fraudulent;  Pollak  v.  Searcy,  84  Ala.  259,  4  So. 
137,  on  rules  for  determining  whether  or  not  a  sale  is  fraudulent  as  against 
creditors;  Roswald  v.  Hobbie,  85  Ala.  73,  7  A.  S.  R.  23,  4  So.  177,  holding  that 
as  against  creditors,  one  claiming  to  be  purchaser  must  prove  that  he  paid 
valuable  and  adequate  consideration. 

Cited  in  reference  notes  in  9  A.  S.  R.  649;  3  A.  S.  R.  711 ;  4  A.  S.  R.  630,— on 
fraudulent  conveyances;  29  A.  S.  R.  347,  on  validity  as  against  creditors  of  con- 
veyance in  consideration  of  future  support;  74  A.  S.  R.  172,  on  fraudulent  con- 
veyance to  corporation  organized  by  debtor. 

Cited  in  notes  in  3  L.R.A.  823,  on  when  sale  is  vitiated  for  fraud;  32  L.R.A. 
37,  39,  on  what  constitutes  participation  by  purchaser  in  vendor's  fraud  so  as  to 
invalidate  as  against  vendor's  creditors  transfer  made  on  good  consideration; 
18  E.  R.  C.  79,  on  validity  of  conveyance  or  charges  made  to  defraud  purchasers 
and  delay  or  hinder  creditors;  26  L.  ed.  U.  S.  361,  on  necessity  of  showing 
fraudulent  intent  in  grantee  as  well  as  in  grantor  to  set  aside  deed  for  fraud. 
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Distinguished  in  Loeb  v.  Peters,  63  Ala.  243,  35  A.  R.  17,  on  validity  of  con- 
veyance by  insolvent  debtor. 

—  Necessity  of  change  of  possession. 

Cited  in  Cooper  v.  Davison,  86  Ala.  367,  6  So.  660,  holding  that  retention  of 
possession  after  sale  is  prima  facie  evidence  of  fraud;  Bartlett  v.  Cleavenger, 
36  W.  Va.  719,  14  S.  E.  273,  on  same  point;  Jones  v.  Wilson,  69  Ala.  400,  holding 
that  grantee,  under  deed  intended  to  create  a  trust  in  favor  of  grantor  who  re- 
mains in  possession,  has  no  title  as  against  creditors. 
Who  may  attack  conveyance  as  fraudulent. 

Cited  in  note  in  14  A.  S.  R.  746,  on  what  creditors  may  attack  voluntary  trans- 
fer as  fraudulent. 

Validity  of  preferential  conveyances  by  Insolvent  debtor  In  discharge  of 
debt. 

Cited  in  Shealy  v.  Edwards,  76  Ala.  431;  Jaffray  v.  Wolf,  1  Okla.  312,  33  Pac. 
946, — holding  that  persons  in  failing  circumstances,  but  having  full  possession 
of  their  property,  may  use  it  as  they  see  fit  in  the  liquidation  of  bona  fide 
debts;  Seaman  v.  Nolen,  68  Ala.  463;  Heyer  Bros.  v.  Bromberg  Bros.  74  Ala. 
524;  Leinkauff  v.  Frenkle,  80  Ala.  136;  Tryon  v.  Flournoy,  80  Ala.  321;  Car- 
ter Bros.  V.  Coleman,  84  Ala.  256,  4  So.  151;  UUman  v.  Myrick,  93  Ala.  532,  8 
So.  410, — holding  that  insolvent  debtor  may  sell  and  convey  the  property  at  its 
fair  value  in  payment  of  an  existing  debt,  where  no  benefit  is  derived  by  the 
debtor  which  he  would  not  otherwise  have;  B&nberger  v.  Schoolfield,  160  U.  S. 
149,  40  L.  ed.  374,  16  Sup.  Ct.  Rep.  225;  Danner  v.  Brewer,  69  Ala.  191 ;  Hodpres  v. 
Coleman,  76  Ala.  103;  Spira  v.  Hornthall,  77  Ala.  137,— on  same  point;  Esk- 
ridge  v.  Abrahams,  61  Ala.  134,  sustaining  validity  of  conveyance  to  son  at 
fair  value,  the  consideration  to  be  paid  to  certain  specified  creditors  of  grantor; 
Bradley  v.  Ragsdale,  64  Ala.  568,  sustaining  conveyance  by  insolvent  grantor 
where  grantee  had  no  notice  of  any  fraudulent  intent,  though  grantee  was  related 
to  him,  and  afterwards  leased  the  property  to  grantor;  Ellison  v.  Moses,  96 
Ala.  221,  11  So.  347,  holding  that  insolvent  debtor  has  full  power  to  sell  his 
property  at  a  fair  price  in  payment  of  an  existing  debt  and  that  such  sale  will 
not  be  declared  part  of  a  general  assignment  made  shortly  thereafter;  Schover- 
ling  V.  Kovar,  16  Neb.  306,  18  N.  W.  134,  sustaining  validity  of  sale,  by  mem- 
ber of  insolvent  firm,  of  his  individual  property  in  payment  of  his  antecedent 
debt,  thereby  giving  such  creditor  preference  over  firm  creditors;  Pritchett  v. 
Pollock,  82  Ala.  169,  2  So.  735,  holding  that  fraud  in  conveyance  between  debtor 
wkd  preferred  creditor  which  secures  a  benefit  to  the  debtor  avoids  the  trans- 
action entirely  as  against  other  debtors;  Shealy  v.  Edwards,  78  Ala.  176,  on  fraud 
in  sale  of  goods  by  debtor  to  creditor. 

Cited  in  note  in  26  A.  D.  584,  on  preferences  to  creditors;  11  L.R.A.  467,  on 
>Yght  of  insolvent  to  make  preferences  in  assignment;  31  L.R.A.  633,  on  reser- 
vation of  benefits  to  grantor  as  indicating  creditor's  participation  in  debtor's 
fraudulent  intent;  31  L.R.A.  629,  on  allowance  of  fair  price  as  indicating  non- 
participation  by  creditors  in  debtor's  fraudulent  intent  in  making  transfer  to 
pay  debt. 

Distinguished  Rochester  v.  Armour,  92  Ala.  432,  8  So.  780,  holding  that  debtor 
cannot  give  preference  to  a  creditor  by  confession  of  judgment  in  his  favor 
which  is  immediately  followed  by  a  general  assignment. 

—  Where  thing  sold  exceeds  debt. 

Cited  in  Levy  v.  Williams,  79  Ala.  171;  Montgomery  t.  Bayliss,  96  Ala.  342, 
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1 1  So.  198, — ^holding  sale  by  insolvent  debtor  to  one  creditor  fraudulent  as  to  the 
others,  where  property  sold  for  more  than  the  amount  of  the  debt  to  the  pur- 
chaser the  difference  being  paid  in  cash;  Redd  v.  Wallace,  145  Ala.  209,  40  So. 
407,  holding  that  where  debtor  sold  carload  of  oats  to  creditor,  the  fact  that 
creditor  was  to  pay  $34,  as  difference  between  amount  of  debt  and  value  of  oats 
would  not  render  it  void  as  to  creditors. 

—  Knowledge  of  fraodolent  Intent  by  purchaser  as  affecting  valtdtty  of  the 

sale. 

Cited  in  Lehman  v.  Kelly,  68  Ala.  192;  Hunchett  v.  Goetz,  26  111.  App.  445; 
Smith  r.  Ueineman,  118  Ala.  195,  72  A.  S.  R.  150,  24  So.  364,~ho]ding  that 
sale  of  stock  of  goods  with  intent  to  defraud  creditors  is  fraudulent  where  pur- 
chaser has  notice  of  such  intent  sufficient  to  put  him  upon  inquiry;  Globe  Iron 
Roofing  &  Corrugating  Co.  v.  Thacher,  87  Ala.  458,  6  So.  366,  holding  mortgage 
given  by  insolvent  debtor  valid  where  given  to  secure  bona  fide  debt  to  one  who 
has  no  knowledge  of  any  fraudulent  intent;  Cromelin  v.  McCauley,  67  Ala.  542, 
on  same  point;  Pattison  v.  Bragg,  95  Ala.  55,  10  So.  257,  holding  that  convey- 
ance by  insolvent  debtor  will  not  be  set  aside  as  fraudulent  as  to  creditors  un- 
less purchaser  had  knowledge  of  the  fraudulent  intent;  Fluegel  v.  Henscbel,  7 
N.  D.  276,  66  A.  S.  R.  642,  74  N.  W.  996,  holding  that  where  grantee,  receives 
knowledge  of  fact  that  transfer  is  fraudulent  before  full  payment  is  made, 
he  is  not  protected  as  to  unpaid  balance;  Simmons  v.  Shelton,  112  Ala.  284,  57 
A.  S.  R.  39,  21  So.  309,  on  same  utoiut;  Ziegler  v.  Carter  Bros.  94  Ala.  291,  10 
So.  260,  setting  aside  as  fraudulent  conveyance  of  property  to  creditor  in  satis- 
faction of  debt,  where  circumstances  indicated  that  purchaser  was  a  party  to 
the  fraud;  Moses  v.  Dunham,  71  Ala.  173,  on  purchaser  for  value  without  notice 
obtaining  good  title  regardless  of  fraudulent  intent  of  seller. 

Cited  in  notes  in  31  LJt.A.  620,  on  creditor's  knowledge  of  fraud,  insolvency, 
etc.,  of  debtor  as  participation  in  latter's  fraudulent  intent;  32  L.RJi.  45,  on 
knowledge  or  notice  sufficient  to  put  purchaser  upon  inquiry  as  to  vendorV 
fraudulent  intent;  32  L.ILA.  50,  on  notice  or  knowledge  of  grantor's  indebted- 
ness or  insolvency  sufficient  to  put  purchaser  on  inquiry  as  to  his  fraudulent  in- 
tent; 36  L.R.A.  339,  340,  on  effect  of  creditor's  knowledge  of  debtor's  fraudulent 
intent  in  transferring  property  in  payment  of  debt 
~  Harden  of  proof  as  to  knowledge  or  notice. 

Cited  in  Hamilton  v.  Blackwell,  60  Ala.  545;  Harrell  v.  Mitchell,  61  Ala.  270,— 
holding  that  where  creditor  shows  indications  of  fraud  in  conveyance,  the  burden 
is  upon  grantee  to  prove  consideration;  Schaungut  v.  Udell,  93  Ala.  302,  9  So. 
550,  on  burden  of  proof  as  to  purchaser's  notice  of  debtor's  fraudulent  intent  in 
making  the  sale. 

—  Sufficiency  of  proof  of  knowledge  or  notice. 

Cited  in  Lipscomb  v.  McClellan,  72  Ala.  151;  First  Nat.  Bank  v.  Smith,  93 
Ala.  97,  9  So.  548, — holding  that  stricter  proof  of  the  bona  fides  of  a  transaction 
is  required  where  conveyance  is  from  debtor  to  creditor  who  is  a  near  relative; 
Florence  Sewing  Mach.  Co.  v.  Ziegler,  58  Ala.  221,  on  proof  required  of  creditor 
attacking  sale  as  fraudulent. 
Fraud  In  conveyance  as  question  of  fact. 

Cited  in  Dollins  v.  Pollock,  89  Ala.  351,  7  So.  904,  holding  that  in  question 
arising  from  conveyance  to  creditor,  the  validity  of  the  debts  and  all  other  ques- 
tions of  fact  involved  axe  for  the  jury. 
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Constructive  notice. 

Cited  in  Owens  v.  State,  74  Ala.  401,  on  rule  in  civil  cases  that  knowledge 
of  facts  sufficient  to  put  one  upon  inquiry,  is  equivalent  to  notice. 

General  assij^nment  for  creditors. 

Cited  in  Perry  Ins.  &  T.  Co.  v.  Foster,  58  Ala.  502,  29  A.  R.  779,  on  what  con- 
stitutes a  general  assignment;  Collier  v.  Wood,  85  Ala.  91,  4  So.  480,  holding 
that  mortgage  to  secure  indebtedness  for  advances  past,  present,  and  future  con- 
veying all  mortgagor's  property  will  be  enforced  as  general  assignment. 

Cited  in  note  in  87  L.R.A.  338,  as  to  whether  a  preference  by  mortgage  or 
sale  is  an  assignment  for  creditors. 

28  AM.  RfiP.  72S,  GIOVANNI  v.  FIRST  NAT.  BANK.  55  ALA.  305. 
Rlffht   of   partner  to   IndlvidiiAl   exemptions  out  of   partnership   prop- 
erty. 

Cited  in  Schlapbaok  v.  Long,  90  Ala.  625,  8  So.  113;  Aiken  v.  Steiner,  98  Ala. 
356.  39  A.  S.  R.  68,  13  So.  610;  Richardson  v.  Adler,  46  Ark.  43;  Porch  v.  Ar- 
kansas Mill.  Co.  65  Ark.  40,  67  A.  S.  R.  895,  46  S.  W.  51;  Cowan  v.  Their  Credit- 
ors. 77  Cal.  403,  11  A.  S.  R.  294,  19  Pac.  765,— -holding  partners  not  entitled  to 
exemptions  out  of  partnership  property  as  against  firm  creditors;  Flournoy  v. 
Lyon,  62  Ala.  213;  Avery  v.  Lockhard,  76  Ala.  630;  Terrell  v.  Hurst,  76  Ala. 
588,^-on  the  same  point. 

Cited  in  reference  notes  in  1  A.  S.  R.  693,  on  partners'  right  to  claim  benefit 
of  exemption  law  as  to  partnership  property;  11  A.  S.  R.  297,  on  exemptions 
of  partnership  property. 

Cited  in  note  in  1  A.  S.  R.  694,  on  exemption  from  execution  of  property  of 
partners  and  cotenants,  including  both  personal  and  homestead  exemptions. 

Distinguished  in  Levy  v.  Williams,  79  Ala.  171,  holding  that  where  one  partner 
sells  to  the  other,  the  latter  may  claim  exemptions  even  against  existing  creditors. 
Ki|?ht  of  Individual  partners  as  to  firm  assets. 

Cited  in  Bartlett  v.  Meyer-Schmidt  Grocer  Co.  65  Ark.  290,  45  S.  W.  1065, 
holding  that  a  partnership  cannot  prefer  individual  creditors  over  firm  creditors 
in  an  assignment  of  the  firm's  property;  Carlisle  v.  McAlester,  3  Ind.  Terr.  164, 
53  S.  W.  531,  holding  that  officer  cannot  take  possession  of  property  under  exe- 
cution against  one  of  the  partners,  to  the  exclusion  of  the  other  partners. 

28  AM.  REP.  729,  GREY  t.  MOBILE  TRADE  CO.  55  ALA.  887. 
Liability  of  common  carrier. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Quarles,  145  Ala.  436,  117  A.  S.  R.  54,  6  L.R.A. 
(N.S.)  867,  40  So.  120,  8  A.  &  E.  Ann.  Cas.  308,  holding  common  carrier  liable 
for  loss  of  goods  by  act  of  God,  though  such  liability  was  exempted  in  bill  of 
lading,  where  carrier's  negligent  delay  contributed  to  the  loss. 
Right  of  carrier  to  limit  its  liability. 

Cited  in  Louisville  A  N.  R.  Co.  v.  Oden,  80  Ala.  38,  holding  that  carrier  may 
limit  itself  from  liability  for  loss  or  damage  from  fire  or  other  casualty,  except 
as  to  losses  resulting  from  its  negligence  or  want  of  skill. 

Cited   in   note  in  32  A.  D.  497,  on  power  of  common  carrier  to  limit  his 
liability. 
Cure  required  of  common  carrier. 

Cited  in  Southern  R.  Co.  v.  Burgess,  143  Ala.  364,  42  So.  35,  holding  that  com- 
mon carrier  of  passengers  is  required  to  exercise  the  highest  degree  of  care,  skill 
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and  dilijTPnce  known  to  very  careful,  skilful,  and  diligent  persons  in  like  busi- 
ness and  fact  that  passenger  is  carried  on  freight  train  does  not  change  the 
rule;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Hembree,  85  Ala.  481,  5  So.  173,  on  duty  of 
carrier  to  employ  careful,  diligent  and  skilful  men. 

Cited  in  reference  note  in  1  A.  S.  R.  696,  on  duty  of  carrier  of  live-stock. 

Distinguished  in  Gadsden  k  A.  Union  R.  Co.  v.  Caualer,  07  Ala.  235,  12  So. 
430,  holding  charge  requiring  care,  skill  and  diligence  of  carrier  of  passenger  to 
be  that  of  men  of  extraordinary  care,  skill  and  diligence  to  be  erroneous. 

—  As  affected  by  use  of  steam  en^nes  for  propalslon. 

Cited  in  Mobile  &  M.  R.  Co.  v.  McKellar,  59  Ala.  458,  on  introduction  of  steam 
as  motive  power  as  working  changes  in  the  application  of  legal  prineifiiiM;  Mobile 
a.  M.  R.  Co.  T.  Blakely,  50  Ala.  471,  holding  that  more  than  ordinate  skill  and 
diligence  is  required  of  persona  having  control  of  locomotive  engines;  Tanner 
y.  Louisville  &  N.  R.  Co.  60  Ala.  621;  Alabama  O.  S.  R.  Co.  v.  McAlpine,  71  Ala. 
545;  Alabama  G.  a  R.  Co.  v.  MfiAlpine,  75  Ala.  113,— holding  that  employees  of 
railroad  are  required  to  exercaae  sueh  eare  and  diligence  as  very  prudent  and 
careful  persons  give  to  their  own  affairs  of  like  importance. 
Burden  of  proof  as  to  excepted  cauaes  where  goods  are  lost  or  damaged 
while  In  hands  of  carrier. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Touart,  07  Ala.  514,  11  So.  756;  McCarthy 
T.  Louisville  ft  N.  R.  Co.  102  Ala.  103,  48  A.  S.  R.  20,  14  So.  370;  Louisville  & 
N.  R.  Co.  V.  DunUp,  148  Ala.  23,  41  So.  826;  Chicago,  St  L.  ft  N.  O.  R.  Co.  v. 
Moss,  60  Miss.  1003,  45  A.  R.  428;  Ryan  v.  Missouri,  K.  ft  T.  R.  Co.  65  Tex. 
13,  57  A.  R.  580, — ^holding  that  where  goods  are  lost  through  some  cause  excepted 
by  the  carrier  in  the  bill  of  lading,  the  burden  is  upon  the  carrier  to  negative 
its  negligence,  and  show  loss  from  excepted  cause;  Georgia  P.  R.  Co.  v.  Hughes, 
87  Ala*  610,  6  So.  413,  burden  being  upon  carrier  to  show  absence  of  negli- 
gence. 

Cited  in  notes  in  88  A.  S.  R.  121,  on  necessity  of  carrier's  proving  that  loss 
comes  within  exemptions  of  bill  of  lading;  88  A.  S.  R.  123,  on  burden  of  proof 
as  to  negligence  of  carrier  where  liability  has  been  limited. 
Right  of  action  for  damages  from  violation  of  statute. 

Cited  in  Kinney  v.  Koopman,  116  Ala.  310,  67  A.  &  R.  110,  37  L.R.A.  497, 
22  So.  503,  holding  one  violating  statute  liable  for  damages  resulting  therefrom 
to  one  whom  the  statute  was  designed  to  protect;  Mobile  ft  M.  R.  Co.  v.  Steiner, 
61  Ala.  550,  on  same  point;  Pingree  v.  Mutual  Gas  Co.  107  Mich.  156,  65  N. 
W.  6,  holding  that  action  may  be  maintained  to  recover  excess  paid  for  gas  over 
price  permitted  by  ordinance,  though  such  right  of  action  is  not  expressly  given 
in  said  ordinance. 

—  For  violation  of  Federal  regulations  as  to  common  carriage. 

Cited  in  Mobile,  J.  ft  K.  C.  R.  Co.  v.  Bromberg,  141  Ala.  258,  37  So.  305,  hold- 
ing that  action  in  state  court  will  lie  for  damages  resulting  from  failure  of 
carrier  to  comply  with  United  States  s^tute;  Chesapeake  ft  O.  R.  Co.  v.  Ameri- 
can Exch.  Bank,  02  Va.  495,  44  L.R.A.  440,  43  S.  £.  035,  holding  that  one  injured 
by  the  violation  of  a  United  States  statute  as  to  care  of  animals  during  trans- 
portation may  recover  damages  sustained,  by  action  in  state  court;  Illinois  C. 
R,  Co.  V.  Eblin,  114  Ky.  817,  71  S.  W.  010,  on  same  point 
Violation  of  statute  as  negligence. 

Cited  in  Richelieu  ft  O.  Nav.  Co.  v.  Boston  Marine  Ins.  Co.  26  Fed.  506, 
holding  that  the  violation  of  a  statutory  obligation  followed  by  damage  raises 
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presumption  of  negligence;  Birmingham  Mineral  R.  Co.  t.  Parsons,  100  Ala. 
662,  46  A.  S.  R.  92,  27  L.R.A.  263,  13  So.  602,  on  violation  of  statute  as  negli- 
gence. 

Cited  in  note  in  11  L.R.A.  435,  on  running  train  at  unlawful  speed  as  negli- 
gence. 
Repeal  of  statute  as  affecting  right  of  action  based  npon  it. 

Cited  in  Coggeshall  v.  Groves,  16  R.  I.  18,  11  Atl.  296,  holding  that  cause  of 
action  on  bond  of  one  having  license  to  sell  liquor  is  not  taken  away  by  the  adop- 
tion of  a  constitutional  amendment  prohibiting  the  sale  of  liquor. 

Cited  in  note  in  4  L.R.A.  555,  on  effect  of  repeal  of  remedial  law. 
Degrees  of  diligence  under  different  circumstances. 

Cited  in  Carter  v.  Chambers,  79  Ala.  223,  holding  erroneous  a  charge  that 
the  same  degree  of  diligence  was  required  from  driver  of  a  carrier  and  from  a 
person  on  foot  in  public  street. 
Time  of  making  motion  to  suppress  testimony. 

Cited  in  Memphis  &  C.  R.  Co.  v.  Maples,  63  Ala.  601,  on  motions  to  suppress 
depositions  being  required  to  be  made  before  trial, 
liiabllity  of  railroad  company  for  injury  to  employee. 

Cited  in  reference  note  in  53  A.  R.  55,  on  liability  for  injury  to  brakeman 
coupling  foreign  car. 

28  AM.  REP.  740,  PJBRRY  v.  NEW  ORLEANS,  M.  &  €.  R.  CO.  55  AliA. 

413. 
Right  of  adjoining  owner  as  to  use  of  roads  and  streets  for  railroad. 

Cited  in  Terre  Haute  &  S.  E.  R.  Co.  v.  Rodel,  89  Ind.  128,  46  A.  R.  164,  hold- 
ing that  adjoining  lot  owner  may  maintain  ejectment  against  railroad  company 
which  has  placed  its  track  in  the  street  without  payment  of  damages  therefor; 
Foster  Lumber  Co.  v.  Arkansas  Valley  &  W.  R.  Co.  20  Okla.  583,  30  L.R.A.(N.S.) 
23,  100  Pac.  140,  holding  that  abutting  owner  whose  means  of  access  to  property 
has  been  obstructed  by  building  railroad  in  street  may  recover  damages  therefor. 

Cited  in  reference  notes  in  9  A.  S.  R.  548,  7  A.  S.  R.  628,— on  appropriation  of 
highway  for  railroad  as  new  servitude;  14  A.  S.  R.  569,  on  right  to  operate  horse 
railway  in  street  without  compensating  abutting  owners. 

Distinguished  in  Evans  v.  Savannah  &  W.  R.  Co.  90  Ala.  54,  7  So.  758,  hold- 
ing that  where  railway  charter  authorizes  the  construction  of  a  railroad  between 
fixed  points,  its  has  implied  authority  to  use  a  part  of  a  dedicated  highway  if 
necessary. 

—  Injunction  against  misuse. 

Cited  in  Columbus  &  W.  R.  Co.  v.  Witherow,  82  Ala.  190,  3  So.  23,  holding 
adjoining  lot  owner  entitled  to  injunction  to  prevent  railroad  from  constructing 
track  and  embankment  in  street  when  not  authorized  by  law;  Arbenz  v.  Wheel- 
ing &  H.  R.  Co.  33  W.  Va.  1,  5  L.R.A.  371,  10  S.  E.  14,  holding  that  adjoining 
lot  owners  cannot  enjoin  railroad  from  occupying  street  where  it  has  permission 
from  state  legislature  and  city  authorities;  Mobile  v.  Louisville  &  N.  R.  Co. 
84  Ala.  115,  5  A.  S.  R.  342,  4  So.  106;  Western  R.  Co.  v.  Alabama  G.  T.  R,  Co. 
96  Ala.  272,  17  KRJii.  474,  11  So.  483,— on  same  point. 

Distinguished  in  Sheffield  &  T.  Street  R.  Co.  v.  Rand,  83  Ala.  294,  3  So.  68, 
holding  that  owner  of  land  adjoining  a  public  common  cannot  prevent  the  con- 
struction of  a  railroad  upon  it  though  it  may  obstruct  his  communication  with 
the  city. 
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Public  uses  in  streets. 

Cited  in  Southern  Bell  Teleph.  Co.  v.  Francis,  109  Ala.  224,  55  A.  a  R.  930, 
31  L.R.A.  193,  19  So.  1,  holding  adjoining  owner  not  entitled  to  maintain  trespass 
against  telephone  company  for  trimming  trees  in  street  as  necessary  for  the 
maintenance  of  its  telephone  line;  Hobbs  v.  Long  Distance  Teleph.  k  Teleg.  Co. 
147  Ala.  393,  7  L.R.A.(N.S.)  87,  41  So.  1003,  11  A.  ft  E.  Ann.  Cas.  481,  holding 
that  injunction  will  not  lie  in  favor  of  adjoining  owner  to  prevent  construction 
of  telephone  line  along  margin  of  highway. 
Power  of  maniclpal  oorpomtlon  over  ase  of  streets. 

Cited  in  Montgomery  v.  Parker,  114  Ala.  118,  62  A.  S.  R.  95,  21  So.  452. 
holding  that  city  has  power  to  regluate  use  of  streets  where  such  power  has 
been  delegated  to  it  by  the  legislature;  Mobile  ft  M.  R.  Co.  v.  Alabama  M.  R.  Co. 
116  Ala.  51,  23  So.  57,  holding  that  municipal  corporation  may  grant  railroad 
right  to  lay  track  in  and  over  its  streets,  where  legislature  has  expressly  delegated 
such  power  to  it;  Louisville  ft  N.  R.  Co.  v.  Mobile,  J.  ft  K.  C.  R.  Co.  124  Ala. 
162,  26  So.  805,  holding  that,  in  absence  of  authority  from  the  legislature,  a 
municipal  corporation  has  no  power  to  grant  right  to  use  street  or  highway  for 
railroad  purposes. 

Cited  in  reference  note  in  46  A.  8.  R.  660,  on  power  of  municipality  to  author- 
ise railways  in  streets. 

Cited  in  notes  in  12  L.R.A.  115,  on  righ^  to  authorise  obstruction  in  highway; 
39  L.R.A.  609,  on  municipal  control  over  public  nuisances  on  public  streets  and 
highways  created  by  street  railroads;  22  L.R.A.(N.S.)  928,  on  power  of  munici- 
pality in  absence  of  express  authority  to  grant  street  franchises. 

Distinguished  in  Southern  Bell  Teleph.  ft  Teleg.  Co.  v.  Mobile,  162  Fed.  523, 
holding  that  city  has  power  to  permit  telephone  line  in  its  street  without  specific 
legislative  authority. 
Judicial  notice. 

Cited  In  Frazier  v.  East  Tennessee,  V.  ft  G.  R.  Co.  88  Tenn.  138,  12  S.  W. 
537,  holding  that  charter  of  railroad  company  published  as  a  public  act  and  so 
recognized  in  other  acts  is  entitled  to  judicial  notice. 

Cited  in  notes  in  11  A.  D.  781,  on  laws  not  judicially  noticed;  49  A.  R  207, 
as  to  what  will  be  judicially  noticed;  4  L.R.A.  36,  on  judicial  notice  as  to  priv- 
ate corporations. 
Pleading  laws  of  foreign  state. 

Cited  in  Lomb  v.  Pioneer  Sav.  ft  L.  Co.  96  Ala.  430,  11   So.   154.  holding 
pleading  of  foreign  law,  and  of  by  laws  and  regulations  of  corporation  insufficient, 
where  not  set  out  in  fulL 
Right  to  construct  bridge  over  navigable  river. 

Cited  in  SUte  ex  rel.  Atty.  Gen.  v.  Louisville  ft  N.  R,  Co.  158  Ala.  208,  48 
So.  391,  on  right  to  construct  and  maintain  railroad  bridge  over  navigable  river. 

28  AM.  REP.  751,  HURT  ▼.  CLARKE,  56  ALA.  19. 
Authority  of  partner  to  bind   firm  by  contract. 

Cited  in  Wagner  v.  Simmons,  61  Ala.  143,  holding  that  partner  has  authority 
to  bind  firm  by  contract  incident  to  the  business  in  which  the  partnership  is 
engaged. 

Cited  in  reference  note  in  2  A.  S.  R.  655,  on  sale  by  partner  of  partnership 
property  In  payment  of  his  private  debt. 
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Cited  in  note  in  20  L.R.A.  685,  on  assumption  by  partnership  of  individua) 
debts  of  partners. 
RifClit  to  recover  misappropriated   funds  of  partnership. 

Cited  in  McLaren  v.  First  Nat.  Bank,  76  Wis.  269,  45  N.  E.  223,  on  power  of 
a  receiver,  who  represents  creditors,  to  recover  funds  of  the  corporation  mis- 
appropriated by  its  officers. 

28  AM.  REP.  754,  CALHOUN  v.  THOMPSON,  56  AIjA.  166. 
Privilege  of  witness  as  to  self  Incrimination. 

Cited  in  Ex  parte  Boscowitz,  84  Ala.  463,  5  A.  S.  R.  384,  4  So.  279,  holding 
that  upon  trial  of  common  prostitute  for  vagrancy,  a  witness  cannot  be  required 
to  answer  whether  he  has  bad  sexual  intercourse  with  her;  Rudolph  v.  State,  12S 
Wis.  222,  116  A.  S.  R.  32,  107  N.  W.  466,  holding  that,  under  law  granting  im- 
munity from  prosecution  to  witness  as  to  matters  to  which  he  may  testify,  an 
alderman  is  not  immune  from  prosecution  for  soliciting  bribe,  though  he  tes- 
tified before  grand  jury  that  he  was  an  alderman  and  knew  of  no  bribery;  Mis- 
kimmins  v.  Shaver,  8  Wyo.  392,  49  L.R.A.  831,  58  Pac.  411  (dissenting  opinion), 
on  application  of  rule  that  witness  cannot  be  compelled  to  give  evidence  which 
would  tend  to  incriminate  himself. 

Cited  in  reference  note  in  43  A.  S.  R.  133,  on  self-crimination. 

Cited  in  notes  in  29  L.RA..  815,  on  constitutional  protection  against  being 
compelled  to  furnish  evidence  to  be  used  against  one's  self  in  a  civil  case; 
24  L.R.A.(N.S.)  168,  on  conclusiveness  of  witness's  statement  that  his  answer 
would  tend  to  criminate  him. 

—  Statute  barred  prosecutions. 

Cited  in  Mahanke  v.  Cleland,  76  Iowa,  401,  41  N.  W.  53,  holding  that  witness 
cannot  claim  privilege  from  answering  question  on  ground  of  self-incrimination 
as  to  offense,  prosecution  for  which  is  barred  by  statute  of  limitations;  Ex  parte 
Hedden,  29  Nev.  352,  90  Pac.  737,  13  A.  &  E.  Ann.  Cas.  1173,  holding  that  witness 
is  not  exempt  from  testifying  relative  to  crime  barred  by  limitation. 
Rights  of  bailee  as  to  property  balled. 

Cited  in  Powell  v.  Robinson,  76  Ala.  423,  on  right  of  bailee  to  deliver  goods 
bailed  to  rightful  owner;  Jackson  v.  Jackson,  97  Ala.  372,  12  So.  437,  holding 
that  where  money  is  deposited  with  bailee  who  afterwards  becomes  administrator 
of  estate  of  bailor's  husband  and  claims  money  as  part  of  the  estate,  the  burden 
is  upon  him  to  show  superior  title  in  administrator. 

Cited  in  note  in  25  L.R.A.(N.S.)  777,  on  right  of  one  leaving  chattels  in  an- 
other's possession  as  against  latter's  vendees  or  creditors. 

—  Title  by  sale  by  bailee. 

Cited  in  Medlin  v.  Wilkerson,  81  Ala.  147,  1  So.  37,  holding  that  bona  fide  pur- 
chase from  bailee  without  authority  to  sell,  obtains  no  title  as  against  owner; 
Schwartz  v.  Clark,  136  111.  App.  150,  holding  that  unauthorized  sale  by  bailee  is 
a  wrongful  conversion;  Taylor  v.  Welsh,  138  III.  App.  190,  holding  unauthorized 
sale  by  bailee  void  as  to  the  owner. 
Foundation  for  secondary  evidence  of  contents  of  written  Instrument. 

Cited  in  Donegan  v.  Wade,  70  Ala.  501,  holding  that  secondary  evidence  of 
contents  of  paper  filed  in  probate  court  is  not  admissible  without  proof  of  search 
in  probate  court  records  and  failure  to  find  it  there;  Laster  v.  Blackwell,  128 
Ala.  143,  CO  So.  663,  holding  secondary  evidence  of  contents  of  deed  admissible 
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where  iU  execution  was  shown,  also  search  for  it,  and  evidence  negativing  its 
possession  by  parties  who  might  be  supposed  to  have  it;  State  v.  Denny,  17  N.  D. 
519,  117  N.  W.  869,  holding  that  reversible  error  was  committed  by  permitting 
copy  of  letter  to  be  introduced  without  proper  foundation. 

98  AM.  REP.  758,  TODD  ▼.  FliOURNOY,  56  AliA.  99. 

Power  of  legislature  to  pass  special  acts  as  to  property  of  minors. 

Cited  in  Tindal  v.  Drake,  60  Ala.  170,  holding  that  legislature  has  power  to 
pass  special  act  as  to  disposition  of  minor's  property  for  their  benefit;  Munford  v. 
Pearce,  70  Ala.  452,  holding  the  same  and  that  this  is  so  firmly  settled  as  to  be 
a  rule  of  property  in  Alabama. 
Ck>ntinaiiig  force  of  original  notice  In  probate  proceedings. 

Cited  in  Ligon  v.  Ligon,  84  Ala.  555,  4  So.  405,  holding  that  where  lands  have 
been  sold  pursuant  to  probate  decree,  notice  to  heirs  is  not  necessary  at  time 
of  making  conveyance  thereunder. 
Privies  in  estate  bound  by  judgment. 

Cited  in  Keokuk  ft  W.  R.  Co.  v.  Missouri,  152  U.  &  301,  38  L.  ed.  450,  14 
Sup.  Ct.  Rep.  592,  holding  mortgagee  not  bound  by  judgments  against  mort- 
gagor in  suits  begun  after  execution  of  his  mortgage  unless  he  is  made  party 
to  such  suit;  Bacon  v.  Reich,  I'^l  Mich.  480,  49  L.RJ^.  311,  80  N.  W.  278, 
holding  assignee  of  claim  for  goods  furnished  under  a  contract,  not  privy  to  judg- 
ment against  his  assignor  obtained  in  action  begun  subsequent  to  such  assi^.: 
ment. 
Admissions  of  privies  as  evidence. 

Cited  in  Elwell  v.  New  England  Mortg.  Secur.  Co.  101  Ga.  406,  28  S.  E.  833, 
en  admission  of  privies  in  estate  as  evidence  against  the  parties  themselves. 

98  AM.  REP.  771,  EVANS  ▼.  MEMPHIS  &  C.  R.  CO.  56  AliA.  246. 
Validity  of  rules  and  regulations  of  railroad  company. 

Cited  in  notes  in  41  A.  D.  478,  on  validity  of  rule  as  to  carrying  passengers 
on  freight  trains;  5  L.R.A.  817,  on  right  of  railroads  to  make  reasonable  rules 
and  regulations;  20  L.R.A.  486,  on  validity  of  extra  charge  for  passenger  fare 
when  paid  upon  train;  29  L.R.A.(N.S.)  300,  on  right  of  carrier  to  refuse  to 
accept  nontidcet  holders  as  passengers. 
Rigbt  of  carrier  to  eject  person  for  failure  to  procure  ticket. 

Distinguished  in  Jones  v.  Wabash,  St.  L.  P.  R.  Co.  17  Mo.  App.  158,  deny- 
ing liability  of  railroad  for  ejecting  from  freight  train  one  without  a  tidcet, 
though  he  offered  to  pay  cash,  and  there  was  no  agent  at  station  where  he  en- 
tered so  that  he  could  not  procure  a  ticket 
—  RlfCht  to  charge  extra  fare  as  dependent  on  opportunity  to  buy  ticket. 

Cited  in  Kennedy  v.  Birmingham  R.  Light  &  P.  Co.  138  Ala.  225,  35  So.  108, 
holding  regulation  of  street  railway  requiring  greater  fare  where  cash  is  paid  to 
conductor  than  where  ticket  is  bought,  unreasonable  and  invalid  as  to  passenger 
taking  ear  at  point  where  no  tickets  are  on  sale;  Forsee  v.  Alabama  G.  S.  R.  Co. 
63  Miss.  66,  56  A.  R.  801,  holding  that  where  railroad  does  not  furnish  facil- 
ities for  purchase  of  tickets  a  person  has  right  to  pay  on  train  at  same  rate, 
and  if  ejected  for  refusing  to  pay  more,  may  maintain  suit  for  damages;  Cross 
▼.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  56  Mo.  App.  664,  holding  that  railway  corn- 
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pany  may  require  passengers  riding  on  freight  trains  to  obtain  tickets  in  ad- 
vance, but  must  furnish  reasonable  convenience  for  obtaining  tickets. 

Cited  in  reference  note  in  60  A.  S.  R.  261,  on  opportuni^  to  purchase  ticket 
as  affecting  railroad's  right  to  charge  higher  cash  fare. 

Cited  in  note  in  24  L.R.A.(N.S.)  760,  on  rights  of  passenger  unable  to  get 
ticket  before  train  starts. 

28  AM.  REP.  776,  HEFLIN  v.  BINGHAM,  56  AliA.  566. 
Construction  and  effect  of  conveyance  of  standing  timber. 

Cited  in  Rothschild  v.  Bay  City  Lumber  Co.  139  Ala.  671,  36  So.  786,  holding 
that  conveyance  of  standing  trees  conveys  an  interest  in  the  land;  Baxter  v. 
Mattox,  106  Ga.  344,  32  S.  £.  94,  holding  that  conveyance  of  standing  timber 
to  one,  his  heirs  and  assigns  with  right  to  enter  and  cut  such  timber  at  all 
times  hereafter,  conveys  an  interest  in  the  land  and  is  assignable;  Inglis  T. 
Freeman,  137  Ala.  298,  34  So.  394,  on  right  of  grantee  of  standing  timber  to 
maintain  bill  to  quiet  title. 

Cited  in  notes  in  19  L.R.A.  721,  on  validity  of  oral  sale  of  standing  timber; 
55  L.R.A.  517,  on  incidental  rights  of  purchaser  of  standing  timber. 

Distinguished  in  Johnson  v.  Truitt,  122  6a.  327,  50  S.  E.  136,  holding  that  a 
sale  of  standing  timber  to  be  removed  within  a  specified  time  is  simply  a  license 
to  cut  and  remove  the  timber  within  time  i'ated. 
I^Tlme  for  entry  and  removal. 

Cited  in  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  104  Ala.  466,  53  A.  S.  R, 
73,  27  L.R.A.  4^4,  16  So.  632,  holding  that  conveyance  by  deed  of  standing 
timber  on  certain  land  without  limitation  as  to  time  of  removal  vests  title 
which  is  not  lost  by  failure  to  remove  within  reasonable  time;  C.  W.  Zim- 
merman Mfg.  Co.  V.  Baffin,  149  Ala.  380,  123  A.  S.  R.  68,  9  L.R.A.(N.ft) 
663,  42  So.  858,  holding  that  under  conveyance  of  standing  timber,  grantee 
obtains  the  legal  title  thereto  and  may  enter  and  remove  the  timber  after 
time  limit  expires,  but  would  be  liable  for  damages  for  trespass  in  so  doing; 
McRae  v.  Stillwell,  111  Ga.  65,  56  L.R.A.  513,  36  8.  E.  604,  construing  deed 
conveying  standing  timber  to  named  grantee,  his  heirs  and  assigns,  to  be  a 
conveyance  of  the  timber  to  be  cut  and  removed  within  a  reasonable  time; 
Goodson  V.  Stewart,  154  Ala.  660,  46  So.  239;  Baustic  v.  Phillips,  134  Ey.  711, 
121  S.  W.  629;  Wilmer  Lumber  Co.  v.  Eisely,  163  Ala,  290,  60  So.  225,— hold- 
ing that  person  owning  timber  has  right  to  enter  land  and  remove  same. 

Cited  in  reference  notes  in  46  A.  R.  32,  on  limitation  of  time  to  remove 
standing  timber;  119  A.  S.  R.  719,  on  time  in  which  purchaser  of  standing 
timber  must  remove  it. 

Cited  in  notes  in  66  L.R.A.  632,  as  to  when  standing  timber  sold  must  be 
removed  where  no  time  is  specified  in  the  contract  of  sale;  65  L.R.A.  534,  on 
what  is  a  reasonable  time  for  removal  of  standing  timber  and  mode  of  deter- 
mining same;  29  L.R.A.(N.S.)  561,  on  rights  and  remedies  of  landowner  and 
owner  of  timber  after  expiration  of  time  stipulated  for  removal. 

Trees  as  part  of  land. 

Cited  in  Donworth  v.  Sawyer,  94  Me.  242,  47  Atl.  521,  holding  that  trees 
are  part  of  the  soil  and  become  chattels  only  when  severed  therefrom;  Gulf  Red 
Cedar  Lumber  Co.  v.  O'Neal,  131  Ala.  117,  90  A.  S.  R.  22,  30  So.  466,  on 
conveyance  of  land  without  reservation  carrying  with  it  title  to  growing  treea 
thereon;  Union  Stave  Co.  v.  Smith,  116  Ala.  416,  67  A.  S.  R.  140,  22  So.  27& 
Am.  Rep.  Vol.  XVI.--78. 
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(diftenting  opIaloB),  on  tale  of  growing  trees  m  ui  intereit  in  land  under 

•Utute  of  f  rauda. 

Parol  agreements  for  interest  in  lands. 

Cited  in  8halceq)eare  t.  Alba,  76  Ala.  351,  holding  oral  lease  valid  under 
statute  of  frauds  where  installment  of  rent  has  been  paid  and  possession  given; 
State  ex  ret  Caldwell  ▼.  Citizens'  Street  R.  Co.  80  Neb.  367,  114  N.  W.  429, 
holding  that  license  of  street  car  line  to  occupy  streets  is  license  coupled  with 
interest  and  assignable. 
Effect  of  possession  under  parol  license. 

Cited  in  Hicks  Bros.  v.  Swift  Creek  Mill  Co.  133  Ala.  411,  91  A.  S.  R.  38, 
S7  L.RJi.  720,  31  So.  947,  holding  that  parol  license  to  enter  upon  land  of  an- 
other for  certain  purposes  cannot  ripen  into  an  easement. 

Cited  in  reference  note  in  32  A.  R.  198,  on  sufficiency  of  cutting  and  leaving 
timber  upon  another's  land  to  pass  title. 

Cited  in  note  in  31  A.  S.  R.  714,  on  general  character  of  parol  licenses. 
Parol  evidence  as  to  written  license  to  enter  on  land. 

Cited  in  Ives  v.  Williams,  60  Mich.  100,  16  N.  W.  33,  holding  that  under 
written  license  for  occupation  of  as  much  space  as  was  reasonably  needed  for  a 
certain  purpose  parol  evidence  as  to  a  fixed  space  indicated  at  the  time  is  not 
admissible. 
Title  or  possession  to  sustain  ejectment. 

Cited  in  McCreary  v.  Jackson  Lumber  Co.  148  Ala.  247,  41  So.  822,  holding 
that  in  ejectment  where  neither  party  has  the  legal  title  the  prior  possessor  has 
the  better  right 
Revocability  of  license. 

Cited  in  referenoe  note  in  62  A.  S.  R.  716,  on  revocability  of  license  to  cut  tim- 
bw. 

Cited  in  note  in  31  A.  S.  R.  714,  on  revocation  of  unexecuted  licenses. 


88  AM.  REP.  781,  McCAUSIiAND  v.  RALSTON,  18  NEV.  195. 

Nonenforcibility  of  Illegal  contracts. 

Cited  in  Hoffman  v.  McMullen,  46  L.R.A.  410,  28  C.  C.  A.  178,  48  U.  S.  App. 
696,  83  Fed.  372,  holding  that  court  will  not  enforce  agreement  for  division  of 
profits  between  parties  who  combine  to  prevent  competition  in  bidding  upon 
public  work;  Gaston  v.  Drake,  14  Nev.  176,  33  A.  R.  648,  holding  that  court 
will  not  enforce  agreement  to  divide  salary  and  fees  of  an  office  given  to  secure 
support  at  an  election;  Davis  v.  Sittlg,  66  Tex.  497,  holding  that  court  will  not 
compel  a  party  to  perform  his  part  of  an  illegal  contract  though  it  may  be 
wholly  executed  by  the  other  party;  Harcrow  v.  Gardiner,  69  Ark.  6,  64  S.  W. 
881  (dissenting  opinion),  on  invalidity  of  contracts,  made  to  defraud  creditors, 
even  as  between  the  parties  themselves;  Second  Nat.  Bank  v.  Brady,  96  Ind. 
498,  on  rule  that  courts  will  not  enforce  contract  based  on  fraud;  Barker  v. 
McLeod,  14  Nev.  148,  on  illegal  contract  not  being  enforceable;  Ivancovich  v. 
Stem,  14  Nev.  341,  on  effect  of  collusive  fraud  upon  enforcement  of  contract. 
«  Cited  in  notes  in  3  A.  S.  R.  736,  on  rights  and  remedies  of  parties  to  con- 
tract founded  in  fraud;  3  A.  S.  R.  740,  on  grantee's  right  to  lay  claim  to  prop- 
erty on  ground  that  conveyance  to  him  was  in  fraud  of  creditors. 

Distinguished  in  Nortiiwestem  Mut  L.  Ins.  Co.  v.  Elliott,  6  Fed.  225,  hold- 
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ing  that  where  money  is  obtained  upon  illegal  insurance  policy,  upon  fraudulent 
representation  that  the  insured  is  dead,  it  may  be  recovered,  notwithstanding  the 
illegality  oi  the  original  contract  of  insurance;  Peterson  v.  Brow,  17  Nev.  172, 
45  A.  R.  437,  30  Pac  607,  holding  that  it  is  no  defense  to  action  of  ejectment, 
that  deed  under  which  plaintiff  claims  was  given  without  consideration  for  pur- 
pose of  defrauding  creditors  and  that  defendant  retained  possession. 
Discretion  of  court  in  reopening  case  for  farther  evidence. 

Cited  in  McLeod  v.  Lee,  17  Nev.  103,  28  Pac.  124,  holding  that  where  plain- 
tiff in  good  faith  asks  to  have  case  reopened  to  admit  proof  upon  a  certain 
point,  it  should  be  granted  and  court's  discretion  in  permitting  it  will  be  sus- 
tained. 

Right  to  amend  complaint  on  note. 

Cited  in  Drake  v.  Found  Treasure  Min.  Co.  53  Fed.  474,  holding  amendment 
to  complaint  permissible  where  made  to  correct  incorrect  description  of  note 
in  complaint,  where  it  does  not  affect  the  identity  of  the  note. 
Use  of  memorandum  to  refresh  memory. 

Cited  in  Green  v.  State,  53  Tex.  Crim.  Rep.  490,  22  L.R.A.(N.S.)  706,  110 
S.  W.  920,  holding  that  opposing  counsel  has  right  to  examine  memoranda  used 
by  witness  to  refresh  his  memory. 

Cited  in  note  in  98  A.  D.  620,  on  necessity  for  production  of  memoranda  used 
by  witness  to  refresh  or  assist  memory. 
Application  of  payments. 

Cited  in  note  in  96  A.  S.  R.  66,  on  favoring  legal  items  in  application  of  pay- 
ments by  law. 

28  AM.  REP.  794,  EX  PARTE  ROniNSON,  12  NEV.  263. 
Validity  of  license  taxes. 

Cited  in  Languille  v.  State,  4  Tex.  App.  312,  sustaining  validity  of  occupation 
tax  upon  lawyers;  Little  Rock  v.  Prather,  46  Ark.  471,  holding  that  legislature 
may  delegate  to  municipal  corporations  the  power  to  levy  taxes  upon  occupa^ 
tions;  Denver  City  R.  Co.  v.  Denver,  21  Colo.  360,  52  A.  S.  R.  239,  29  L.RA. 
608,  41  Pac.  826,  sustaining  license  tax  on  each  street  car  operated  within  the 
city;  Ex  parte  Cohn,  13  Nev.  424,  sustaining  validity  of  license  tax  upon  busi- 
ness of  foreign  insurance  companies;  Ogden  City  v.  Crossman,  17  Utah,  66,  53 
Pac.  985;  sustaining  validity  of  ordinance  imposing  annual  license  tax  upon  the 
keeping  of  telephone  instrument  for  local  use,  for  which  rental  fee  is  charged; 
Wiggins  Ferry  Co.  y.  East  St.  Louis,  102  111.  560,  holding  that  constitutional 
provision  in  regard  to  taxation  has  no  reference  to  license  fees. 

Cited  in  notes  in  129  Am.  St.  R.  251,  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes;  6  L.R.A.  509,  on  licenses  and  taxes  on 
privileges  and  occupations;  11  L.R.A.  219,  on  authority  of  state  to  impose  licenses. 
—  On  travelling  merchants  and  vendors. 

Cited  in  Territory  v.  Famsworth,  5  Mont.  303,  5  Pac.  869,  sustaining  va- 
lidity of  license  tax  on  conmiercial  travelers;  Ex  parte  Hanson,  28  Fed.  127;  Ex 
parte  Siebenhauer,  14  Nev.  365, — sustaining  validity  of  license  tax  upon  per- 
sons soliciting  orders  for  sale  of  merchandise  within  the  city,  and  that  it  does 
not  discriminate  against  nonresidents;  Robbins  v.  Taxing  Dist.  13  Lea,  303, 
liolding  that  privilege  tax  upon  drummers  and  other  persons  having  no  regular 
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plftM  of  butineM  and  aelliiig  merehandiie  by  sample  ia  not  a  regulation  of 
interstate  commerce. 

Cited  in  reference  notes  in  43  A.  R.  116,  on  municipal  power  to  impose  license 
on  peddlers;  3  A.  S.  R.  903,  on  validity  of  statutes  imposing  license  tax  on  ped- 
dlers and  drummers. 

Cited  in  note  in  19  L.R.A.(N.S.)  303,  on  license  or  occupation  tax  on  hawk- 
ers and  peddlera,  and  persons  engaged  in  soliciting  orders  by  sample  or  other- 
wise, as  a  violation  of  the  commerce  clause. 
Rlgbt  to  revoke  license. 

Cited  in  Wallace  v.  Reno,  27  Nev.  71,  103  A.  8.  R.  747,  63  LJLA.  337,  73  Pac. 
528,  sustaining  right  of  town  to  revoke  license  to  sell  liquor. 

18  AM.  R£P.  801,  8TATB  t.  RYAN,   11  NEV.  401. 
Intent  necessary  to  constitute  larceny  or  burglary. 

Cited  in  People  v.  Brown,  105  Cal.  66,  38  Pac  618,  holding  that  taking  the 
bicycle  of  another  temporarily,  for  revenge,  with  intent  to  return  it,  is  not 
larceny;  State  v.  Slingerland,  19  Nev.  135,  7  Pac.  280,  holding  that  intent  to 
profit  from  the  taking  is  not  essential  in  order  to  constitute  larceny;  People  v. 
Woodward,  31  Hun,  57,  2  N.  Y.  Crim.  Rep.  32  (dissenting  opinion),  on  same 
point 

Cited  in  notes  in  57  A.  D.  274,  275,  on  intent  as  element  of  larceny;  51  A.  R. 
316,  on  lucri  causa  as  essential  element  of  larceny;  88  A.  8.  R.  607,  on  taking 
property  with  intent  to  use  and  abandon  it  as  larceny;  2  A.  S.  R.  392,  on 
necessity  for  felonious  intent  as  element  of  burglary. 
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